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TO THE 
RIGHT HONOURABLE 


Sir Nathan Wright, Knight, 
LORD-KEEPER 


Great Seal 
E N G L AN D. 


One of the L O R 


DS of Hr M AJ ES T Y's moſt Honourable 
PR IVV COUNC IL, c. 
My Lora, 


HE Author and Subject, here Pre- 
ſented to Your Lordſhip, have, in 
Themſelves, the beſt of Claims to 

ſo Great a Protection: For, neither can 
He, whoſe known Capacity, Induſtry, and 
Integrity, render d Him the Ornament of His 
own Profeſſion, and of His Prince's Council, 
apply Himſelf with more Succeſs, than to 


One, who has riſen, by the ſame Steps, to a 


ment; nor ought any vtfier, than the Guar- 
dian and Diſpenſer of Publick Equity, be 


| this Addreſs was alike needful, in reſpect 


Nobler Eminence of Honour and Employ- 


Acknowledgd as the Patron of the Law of 
Nature and Nations, But the Ambition of 


FX Bu of 


"The 7 22 Dedicatary, 


ofthe Tranſlators; as an Occaſion of acknow- 
ledging the Influence, which they feel from 
Your Lordihip's Authority, with regard both 
to their Function and their Studies: Your 
Lordſhip eſteeming it no leſs worthy a Part 
of Your Character and Office, to Support 
the moſt Primitive Church, and the moſt 
Regular Univerſities; than to Preſide over the 
Juſtice of the Wiſeſt State, or to Direct the 
Policy of the Happieſt Reign. I am, 


With all Duty and Reſped, 
Your Lord/ſh1p's moſi Obliged 


Humble Servant, 


BASIL KENNET- 
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PREFACE. 


T is a Dilemma frequently urged againſt Verſions of this kind, that when 4 
Subject lies remote from Vulgar Conſideration, Perſons of Learning will purſue 
the Knowledge of it in the Learned Languages, whilſt others muſt remain equally 
Strangers to it in all. Which yet abates, proportionably of its Force. according as either 
the Original Performance has been leſs fortunate in Stile; or as the Improvements of a 
Modern Tongue have bien able to extend themſelves to the abſtruſeſt Reaſonings, and to 
ſpeak, even of Philoſophy with the Advantages of Eloquence. As there is a Concurrence 
of theſe two Conditions, to juſtify the preſent Attempt ; ſo the ſecond of them, which, 
thro Perſonal Inability, may have been impair'd, ſeems yet to be recompenſed, by a pe- 
culiar Weight and Prevalency in the fi ſt. For the Commendation of our Author's Fudge 
ment hath ſcarce been more Univerſal, than the Cenſure of his Compoſition ; which though, 
by All, acknowledg'd to be expreſſive, yet to moſt appears ſo difficult and diſcouraging, 
that they ſometimes fancy the Senſe to have broken its way through the Phy / 


. aſe, and to have 
left theſe Irregularities, as the Tokens of its Violence. It is true, He has not fail d in 


the very Entrance of His Work, to apglogize for this Defect of Ornament; but the Plea 
He offers is, what may better excuſe the neceſſary roughneſs of a Subject, than the particu- 
lar Unhappineſs of a Writer. Another viſible Diſadvantage there was, which call d for Re- 
lief. Our Author having publiſh'd the firſt Draught of this great Undertaling in the Year 
MDCLX, with the Title of Elementa Juriſprudentiæ, having alſo employ d the La- 
bour and Collections of Twelve Years, in bringing it to its preſent Method and Name, was 
not content to have drawn together all Aſiſtances, which were of direct and immediate ſe, 


il 
from the Stores of Morality, Politicks and Law ; but engaged himſelf in a longer and 


wider Search, running thro the whole Circle of Philological Authors, Ancient and Mo- 
dern, and diſpoſing under the Heads of His Work, the moſt remote Examples, and 11- 
luſtrations. Hence every Page came to be loaded, not only with numerous Citations at 
large, but with diſorderly Marks of Addition, Reference, Compariſon, and the like : 
as if the Confuſion of a ſwelling Margin had run over, and diſcharg d it ſelf upon the 
Text. Thus the Periods were frequently disjointed, the Argument interrupted or obſcured, 


and the greateſt part of the main Body thrown into the diſagreeable Figure of a Common- 
Place. IS | 


Some 


THE PREFACE. 


Some Endeavours have been here applied towards the leſſening of both theſe In. 
perfeions. In reſpect of Style, it is boped, that the Mettal, how rude ſoe ver and in- 
capable of being poliſh'd 10 exact Beauty, yet after a ſecond melting, may appear leſs 
deform d, and may paſs into more General Uſe. But 'tis beyond. Doubt, that the other 
Inequality has been farther rectified, by our caſting under the Page the needleſs and miſ- 
ſhapen maſs of Foreign Supplies: which it might have been no unpardonable boldneſs ut. 
terh to have pared away; but that we ought to be cautious. of practiſing upon an Author, 
and to take care, leaſt by cutting off an Excreſcency, we ſhould endanger the Life of a 
De ſign. 

5 has not ſo far prevail d over Decency, as to engage the Tranſlators in pro- 
claiming the Tuſtice of their Choice, and Merit of their Author. Much leſs would 
they ground his Character on the invidious Argument of Compariſon. To contend with 
the admired Names of Grotius, Selden, and the Right heverend the preſent Lord 
Biſhop of Peterborough, is what He ought to decline in point of Modeſty, if nat of 
Safety. Net this ſeems to have fallen out to his Advantage, that no One of thoſe 
great Men attempted a compleat Body of Moral, or Political Doctrine. The Firſt choſe 
rather to inſiſt on Authorities, taken from the Hiſtoatans, Civilians and Canoniſts, than 
on Philoſophical Deduftions, from the Nature of Men, and the Reaſons of Things, 
The Second entred no farther into this Subject than as the Jewiſh Inſtitutions directed 
His View. My Lord of Peterborough, having overthrown the deceitful Fabrick, of a 
late Treacherous Builder, and ſettled the Science of Morality, on its trueſt and deepeſt 
Foundations, left the Superſtrufture to be rais d by Inferior Hands. Thus, while each 
had a particular Boundary to his own Enquiries, All contributed to the Perfection of our 
Author's Syſtem : in which, as He abſtains not from grateful Remembrances of theſe, 
and other Learned Benefactors, ſo He now teaches the Publiſher of this Tranſlation moſt 
gladly to acknowledge the Favour and Aſſiſtance of bis Friends ; of whom Two eſpecial- 
ly, the Reverend Mr. Percivale, and the Reverend Mr. Itchiner, by entirely rendri 

the Fifth and Eighth Books, have, with the ſame Kindneſs, accepted a Part in his 
Burthen, and allow d him a Share in their Reputation and Succeſs, * 
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10. Of Maiming any part of the Body. 

11, Of Chaſtity. 

12. Of a Box onthe Ear. 

13. Whether a Man is bound to fly. 

14. Whether the Chriſtian Religion commands 
otherwiſe. 

15. Slaughter committed in Self-defence, i1 guilt- 
leſs. 

16. 9 the Defence of our Goods, 

17, 18. Of a Night-Thief. 

19. Of ſuch Defence as is made by him who has 
offered the Injury. 
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Of the Right and Privilege of Neceſſity. 


CO. 


Se. I. Ow many Kinds of Neceſſity there is. 
A. Wherein th: Right and Privilege of 
Neceſſity conſiſt s. 


3. What Right it gives every One over himſelf, 
and directly over others. 

4. And what indirect ly. 

5, 6, 7. What Right it confers over other Mens 
Goods. 

8. What we may do to Others Goods to preſerve 
our own Goods, 


BOOK III. CHAP. I. 


That no Man be burt ; and if a Damage 
be done to any Man, that Reparation be 
made. 


Sect. as Ra no Man ought to do any Damage to 


another, or his Concerns, 
2. That if any be done, it ought to be Repaired. 
2. What a Damage or Hurt is. 
4. Who are they that do an Hurt. 
5. How ſuch as hurt others are obliged. 
6. How many ways a Damage may be done. 
7. An Example of Reparation in a Murderer. 
8. In one that has maimed another, 
9. In an Adulterer. 
10. In a Raviſber. 


11. In @ Thief. 
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CHAP. IL 


That Men are to be accounted by Nature 
Equal. 


Sect. .* Man is to account another his Equal, 
2. Whatis a Natural b quality. 

. The Popular Reaſons for it. 

. The Opinion of ſuch an Equality makes Mey 
helpful to one another. 

. How things are to be divided by it among 

many. 

. Men offend againſt it by Pride. 

And by ffronts offered to others. 

» Whether any be Servants by Nature. 

. Whence has proceeded that Inequality that it 
found among Men, 
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CHAP. Il. 
Of the Common Duties of Humanity. 


Sect. 1. L' Man ought to promote the Intereſts of 


others. 
And that either indefinitely. 
Or definitely by common Humanity, 
A leſſer ſort of Examples, viz. 
Of allowing a way through another's Land, 
And for Carriage of Goods, 
. Whether Toll may be required for (uch a 
Paſſage. f 
O our touching upon a ſtrange Shore. 
entertaining Strangers. 
10. Of allowing a Settlement to Foreigners. 
11. Of granting a Market. 
12. Whether a Man be bound to buy a Stranger, 
Goods. 
13. Of permitting Marriages. 
14. Whether any ſingle Perſon may be denyed 
what is common to all. 1 
15. Of Bene ficence: 
16. Of a Grateful, 
17. And ungrateful Mind. 
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HAP. VV. 


Of the Duty of leeping Faith, and the 


Diverſity of Obligations to it. 
Se. 1. Here muſt be Covenants and Agreements 
in all Humane Sofveties. 
2, Covenants are to be kept. 
3. Obligations are natural or adventitious 
4. Atheiſm deſtroys all Natural Obligations. 
5. A Natural or Civil Obligation. 
6. What is the Firce, of each of them. 
7. A Perpetual and Temporary Obligation. 
8. Obligations not mutual. 
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fn CHions at are above Man's Courage and 


CHAP V. Strength ? 


6. There is no Obligation to things unlawful. \ 
7. Diſhoneſt Bar gains do not oblige, theugb in enr 


94 Power. 
of the Nature of Pr omiſes and Pacts Co- 8. Nor ſuch as can't be performed, but by ſome 
Covenants | in general, foul Action. 


9. Whether things diſhoneſtly given can be re- 


covered. 
10. Other Men s Goods are promiſed in vain. 
I1. Yea, and our own, if they are under an 
ing of Right ? F pF ay 9 


Obligatiin t ther. 

3. No Man has a Right to all things, as Mr. OAT 09 TORE 
Hobbes aſerteth. FONT F IPL POW i 
4. In what a transferring of Right conſiſts ? 


5. A meer Aſſertion doth not oblige. C HAP. VIII. 
6. An imperfect Promiſe obligeth, but does not 


gy tle Of the Conditions of Promiſes. 
A Perfect Promiſe. ; | f f ife 
. Promiſes in the Future Tenſe give no Right. 
10. 11. Whether there be a Power of obliging Sed. H“ many ways is a Promiſe made ? 
2. 


in bare Pacts or Covenants, What is a Condition ? 


3. A Condition refers to the time preſent, or the 
3 —— time to come. ; 


5 A Condition is either Caſual, Arbitrary or 
/ C2 H A P. VI. 


Mixt. 
An impoſſible and unlawful Condition. 
Of the Conſent required in making Promiſes 
and Patts. 


Sect. 1. Hence ad ventitious Ob gat iont ariſe ? 
4 l bat is Vr. Hobbes's transferr 
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The Addition of Time, 


Te difference between Bargains and Conditio- 
nal Promiſes. | 


4 
J 
6. The Addition of lace. 
7 
8 


dect. 1. Onſent is required to make Promiſes and a 2 2 
Pats. 


2, Conſent is ſiznifyed openly or Tacitly, | CHAP It. 
3. Conſent 2550 * = of Reaſon. * 
Great Drunk s binders it. WEE DEL 
ind s oy rode tes Of the Miniſters or Agents concern'd in con- 
6. Of Error in Promiſes. tracting Obligations for other Men. 
7. Of Error in Promiſes and Contracts. + 6 
8. Of Fraud. . 5 | | 
9. A Suſpicion of a Cheat makes Patts void. Sea x. K wer Promile and: Barooks fo : 
to. 74 2, 13. Fear makes Promiſes and Pats | another. Y fo 


void. 


2. How many ſorts of, Commiſſions there are? 
14. How Promiſes, null in themſelves, may be 3. How if a Deputy die before he has finiſhed? 
made valid. 4. The difference between a Deputy and Mediator. 
15. Of the Conſent of the Perſon to whom a J. How far another may accept a Promiſe for us. 
Promiſe is made. | 6. Heirscan't accept a Promiſe for a Perſon dead. 
15. Of the Signs and Inſtrum:nts of Conſent. 7. Of a Burden annexed to a Promiſe. . 
8. The General Diviſion of Patts or Bargains. 
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BOOK IV. CHAP. I: 


Of Speech, and the Obligation which at- 
SeR. 1. J. E areobliged to things poſſiꝰle to be done tends it. 


CHAP. VI. 


0f the Matter of Promiſes and Covenants 


only. 
2. Promiſes of things impoſſible are void. SeR. 1. VF the Uſe of Speech. 
3. Impoſſioilitics which ariſe about Covenants, 2. Of the Divirſity of Signs, 


b 2 | 3. Of 
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3. Of the Origin of Speech. 
4. Words ſignify according to Impoſition. 
. Impoſition is attended with a Compact. 
6. This Compatt is either General or Particular. 


7, Whence the Obligation of diſcovering our Mind | 


to another. 

8. Mat Truth is, and what a Lye. 

9. Every Untruth is not a Lye; and therefore 
not Criminal. 

10. Of the Right which is violated by Lying, 


and whence tis deriv d. 


11. How far Part of the Truth may be honeſtly 


conceal'd. 
12. Simulation in Things how far lawful, 
33. Of Ambiguous Speech. 
14. Of Mental Reſervations. 
15. How far we may be allowed in ſpeaking 
falſly to Infants. 
16. It is lawful to ſpeak what is falſe, for the 
Preſervation of others. 
17. How far the Governours of States may be in- 
dulg'd in giving out falſe Reports. 
18. In what manner it is lawful to deceive an ill- 
deſigning Curioſity. 
19. It is lawful to ſpeak falſe to a profeſs'd 
| Enemy. 
20. Whether a Guilty Perſon, arraigr'd, may 
deny the Charge. | 
21. What the Advocates or Counſel may, in 
this reſpect, do for their Client. 


CHAF. IL 


Of an O 41 H. 


Sect, I. He Sanctity of an Oath, 

2, What an Oath is? 

3. It muſt be taken only by the Name of God. 

4. And according to the Religion of bim that 
ſwears. 

5. Of the Intention of him that ſwears. 

6. An Oath is an Additional Bond of an Obli- 
gation. © 

7. Of Oaths obtain'd by Deceit. 

8. Of Oaths obtained by Fear. 

9. Oaths to perform things unlawful bind not. 

10. Nor thoſe, which hinder a greater good. 

Il. An Oath doth not alter the Nature of thoſe 
Attions to which they are jeyned. 

12. An Oath excludes all Cavils. 

13. But is not always to be interpreted ſtrifly. 


14. Or without ſome Tacit Conditions and Limi- | 


tations. 
15. An Oath is to be explained by the intention 
of the Impoſer. 
16, Of an Oath made in another's ftead to oblige 
bim. 
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17. * N is obliged by the Oath of the 
18. A Diviſion of Oaths, as, 1. For Confirma. 
tion. 2. In bearing Witneſs. 3. Deciſive 
of a Controverſie, 4. Suppletory or Clear. 
ing. 


19. Whe her every breach of an Oath is Per- 
Jury. 
20. Of the ways of diſpenſins with Oaths. 


c HAP. III 
Of the Power of Mankind over [ the] 
Things | of the World.] 


Sect. 1. ' He greateſt part of the Law is employed 
about worldly Things. 1 tas 


2. Man uſes other Creatures by Gods Ordina- 


tion, 

3. Man does no injury by deſtroying Vegeta- 
bles. 

4. Some doubts about Killing and eating Living 
Creatures, | 


. Which yet is maintained. | 
. The abuſe of our Right over Living Creatures 
is to be reproved. 


. 


CHAP. IV. 
Of the Origin of Dominion or Property. 


Sect. 1. D Roperty and Community are moral Qua 
lities, 

2. What is Property and Community. 

3. That it has no place, but where there are more 
Men than one. 

4. 1t proceeds immediately from an Agreement a- 

mong Men. 

Of the Ancient Community of Geods. 

By what degrees Men departed from it. 

That it was profitable to Mankind. 

The Opinion of the Ancients abeut the Ori- 

ginal of Dominion or Property. 
9. Grotius's Judgment conſider d. 
10, II, 12, 13. The Arguments of thoſe who 


deny the Community of Goods uſed 
the Ancients. 4 4 


14. In what Senſe Dominion is ſaid t. be by Na- 
tural Right, 
15. How far Infants are capable of Pro- 


Perg. 
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of the Object of Dominion and Property. 


Sect. I. W HAT is requir'd to make things our 


own, : 

2. Things cinſumed in their uſe are in vain made 
cur 09n, 

3. A thing became our own ſhould be capable of 
keeping. | 

4+ The uſe of ſome things made our own is com- 
mon to «ll. g 

5. The Di vine Grant is not contrary to our Do- 
minion over the Sea, 

6. Reaſons egainft all Property on the Sea, 

7. What the uſe of the Sex it. 

8. What parts of the Sea are made a Poſſeſſion. 

9. The main Ocean cant be ia any Man's Do 

min ons. 6 

10. How far Navigation and Commerce on the 
Sea is free. | 


CHAP. VL 
of Occupancy: 


Sect. I, HE ſeveral ways of acquiring Do- 


minion. 


. The Original Methods of acquiring it. 


| 


CHAP, VIL 
Of Additional Acquirements. 
Sec, 1. II OW many ſorts of Additions. 
2. Additions properly belong to the Owner 
of the thing. 
3. How many ſorts of Fruits. 
4. The young ones of Beaſts belong to the Owner 
of the Damm or Mother. 
5. Things planted paſs' with the Soil. 
6. How Ruildings go along with the Soil. 
. The Paper goes along with the Writing, 
8, The Canvaſs with the Picture. 
9. The Purple with the Garment. 
10. Of New Models in Things. 


11. Of whole Countries left by Waters. 
12. Of Fields belonging to Private Perſons. 


CH AP. VI: 
of Right over other Men's Goods or Poſ- 
ſeſſions. 


Man may have a Right over other 
"A Men's Goods diverſe ways. | 
2. How many ſorts of Right we have over 
bother Goods. | | 
3. The Right of holding in Fee | Simple.] 
4. The Right of a Ground. plat. 


Se. I. 


2 

3. Occupancy is gain d in whole, or by parcels. 

4. The Poſſeſſion of Moveables depends on the diſ- 
Poſal of the chief Governour. 

5. In ſome places the catching of Wild- Beaſts is 
allowed to every one. | 

6. In other places it is the privilege of great Men 
only. | 

7 Whether be that hunts contrary to the Law, | 
has a Property in the Beaſt he takes, 7 

8. When things occupied are underſtood to be im- | 

movable. 

9. When they are movable. 

10. Whether a Wild Beaſt becomes mine as ſcon 
as I bade wounded it. 

11, Whether the Fiſh are ours, that are in our 
Ponds. | 

12. Things left become immediately the firſt Oc- 
cupants. 

13. Of Treaſures. 

14. Of Poſſeſſions obtain d by War. | 


5. The Right of an honeſt Poſſeſſor. - 

6. Services, what and of how many ſorts? 
7. The Uſe with the Profits. : 
8. The bare Uſe. 

9. The Habitation. 

10. The Works of Servants, 

Il. The Services of City- Eſtates. 

12. And of Country- Farms. 


CHAP. IX 
Of Transferring of Property in General. 


Sect. 1. 


T proceeds from Property, that we may 
alienate a thing, 


2. The 
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2. The Conſent of two Perſons is required in eve- | 
ry Alienation. 

3. Which is to be expreſſed by ſome Signs. 

4. An Alienation is made entirely, or upon Con- 
ditions. 

5. Whether Livery be required in every Aliena- 
£10. 

6. Property is either accompanied with, or ſepa- 
rated from Poſſeſſion. | 

7. What, and h:w manifold Peſſeſſion bs. 

8. How Property is gain d by bargamng only. 

9. True and feigned Delivery. 


CHAS: 


Of Wills and Teſtaments. 


Sect. I. OW many derivative ways of Acqui- 
1 ſit ion? 5 
2. Grotius' Definition of a Will is examin d. 
3. What is a Will to us | 

4. Whether Wills proceeded from the Law of 
ature, is doubted. | 
5. The Ancients diſpoſed of their Goods while 
they were living. 
6. How far Wills proceeded from the Law of Na- 
ture, and how far from Poſitive Laws? 
7. An Inheritance given by Will, wanting due 
Form, may be enter d upon, if none oppoſe 
it. 

8. But the Heir may null that Will, as if his An 
ceſtor had dyed Inteſtate. | 
9. Donation in caſe of Death. 


CHA-F. 2a 


Of Succeſſions to Perſons who, die Inteſtate. 


Sea. 1. CUcceſſion to Perſons that die Inteſtate de- 
pends upon a Preſumption of their Will. 

Yet as it is agreeable to Reaſon. 

Children are preferred befure all others. 

Parents are to maintain their Children. 

What is meant by Maintenance. 

Who are to be accounted Children? 

What more than Maintenance is due to Chil 
dren, and why ? 

It is not neceſſary that Goods ſhould always be 
equally divided among Children 

Legitimate Children are to be preferred before 
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10. Provided tht the Father owns them, 

11. Or does not diſinherit them, 

12. Of the. Right of Repreſentation: 

13. Parents muſt ſucteed for want of Children. 

14. And for want of them, the neareſt Relations 
in their Order, 


If. Whether Friends may be erred b 
Kindred ? : pf _ 


16. Or Benefattors before Relations? 

17. The Order among Kindred. 

18. The Civil Laws allow a large Power of di- 
ſpoſing Eſtates. 

19. The Heir of the Deceasd, bow far he i. 
oblig'd to pay bis Debts, 
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Sect. I. H O Uſucapien and Preſcription differ, 


3 
4 
Ws 
6. Whether the Law far Uſucapion be penal. 
7 
8 


CHA FP. AK 


Of Uſucapion or Preſcription. 


What Uſucapion is by tbe Roman 
Laws, and where it takes place. 
Hou far honeſt dealing is requir'd in Uſuca- 

pion. 
. Continual Poſſeſſion is requir d. 
« The Reaſons of introducing Uſucapion. 


Se 


. Many refer Uſucapiin to Civil Right. 
. Whether Uſucapion can ariſe from a tacit 
ON of the Proprietor. 
9. It ſeems to depend upon the tacit A 
Nations. F W 
10. How Uſucapion may be prejudicial to Chil 
dren not yet born. 
II. Uſucapion is alſo in uſe among diverſe Na- 


tions. 


Of the Obligations which ariſe immediate) 


Seck. 1. E One is obliged to abſtain from An 


Natural. 


CHA P.M” 


from Property. 


\ 


ther's Goods. 


2. Other s Goods kept by us are to be reſtored. . 
3. Which is proved, | 1 of 

4. And illuſtrated. 5 

5. Contracts made about Others Goods, are void. 2 
as ſoon as they are knywn. deck. 

6. What is pained by an ther's Goods, muſt 44 

reſtored, L 
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7. An honeſt Palſellor is net bound to reſtore, if 
the Goods are decay d, or. loſt. 

8. Bu: he is buund to reſtore the preſent Fruits. 

9. And ſuch as are ſpent, if he muſt have ſpent 
others of he like Value. 

10. But not them, he bas neglected to gather. 

11. He is not obliged, who bas given away 
ht was given bim, but with 4 di- 
ftinflion. 

12. Nor if he has ſold what be bought with a 
diſtinction alſo. 

13. How may he recover the Price, who has 
really ſeld another Man's Goods. 

14. Whether if a Man buys another's Goods, he 
ought to reſtore them to the Seller ? 

15. He that has another's Goods, and knows not 
the Owner, may keep them. 

16. Whether whats given for a bad Reaſon 
muſt be reſtored. 


BOOK v. CHAD. I. 
of PRICE. 


Fer Property, the Meaſure of Things 

muſt be introduced. 

2. What is the Moral Quantity of Things. 

3. How many kinds of Price 

4. What is the Foundation of the Common Price 
of Things. 

5. Many Profit.ble Things have no Price, and 
why ? 

6. Why the Prices of Things Riſe. 

7. Of the Price of Fancy. 

8. Of the Lawful Price. 

9. Of the Common Price, 

10. The Cauſes why the Common Price riſes and 
falls. 

It. The Common Price is not ſufficient for the 
Commerce of Man's Life. 

12. Hence an Eminent Price was ſet in Money. 

13. Which, for the moſt part, was made of 
Metall. by” 

I4. How far the Governours of Societies may ſet 
an Eſtimate upon Money. 

15. In ſo doing, they ought to have reſpect to 
Land. | | 


Sect. I. 


16. The Value of Money is alſo ſubject to an 
Alteration. 
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CHAP. I. 


/ Contracts in General, that preſuppoſe 
the Price of Things. 


HE Difference between Rargains and 
Contract, according to Mr. Hobbes. 


2. 3 to the Interpretation of the Roman | 
AW. 8 


dect. 1. 


3. Sime ad vice about what they have delivered. 
4. Our Opinion about the Difference. 
ſ. Contracts are divided into ſuch as oblige, r. 


one Party only ; and, 2. ſuch as oblige both 


Parties, 
6. And into Real, or bare Conſent, Verbal, and 
in Writing, 
7. In ſome particular Name, and without 4 
Name 


8. Peneficial and Chargeable. 


9. How many ſorts of Chargeable Contra&s. 
Io. Of Mixd Contracts. 


CHAP II. 


Concerning the Equality that ought to be ob- 
ſerved in Chargeable Contracts. 


SeR. 1. 'F H E Equality to be obſerved in 
Chargeable Contratts. 

2. The Faults of a Thing are not to be diſcover'd. 

3. The Nature of a Contract requires it. 

4. Whether what concerns not the Thing it ſelf, 
muſt be diſcovered? 

5. The Faults known on both Sides need not be 
mentioned. a 

6. No Man is to be ſcar'd into a Contract. 

7. In Gainful Contracts Equality need not to be 
ſer ved. 

8. In a Chargeable Contract nothing is ſuppoſed 
to be given. 

9. How Inequality not foreſeen is tobe corrected. 

10, Whether Over-reaching in Buying be lawful, 
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CHAP. IV. 


Of Gainful Contracts in particular. 


Sect. 1. Hat a Commiſſion is ? | 
2. The ſpecial Reſpect bad to it by the 
Romans. 8 
3. The Perſon commiſſioned ought to be very di- 


ligent. 

4. How far be ought to be indemniſied. 

5. Whether a Commiſſion can be ſatisfied by an 
Equivalent, | 

6. Of a Loan, and bow it differs from a volun- 
tary Grant. 

7. Of a Charge. 
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„ CHAP. VII. 


Of Chargcable Contracts in particular ; } Of Parinerſhip, 
2 Firſt, of Bartering, Buying and 


Selling. Seck. 1. H 0 een un, Partnerſhip thay be 
2 | gun. 
W F Exchanging or Bartering. | 2. Money aud Labour are ballanced ſeveral wang. Se 
9 O Ihen t . Buying and Sel- | 3. Irregular Partnerſhip. n 
| ling is compleat. | 4. A Partnerſhip in all Goods. 
3. Of the Loſs or Gain of a Thing ſold. | 
4. Of Agreements commonly foin'd with Sales. 4 


5. What the Buyer ougbt to perform to the Seller, W wh 
and & contra. | 


6. Of Buying in Hope and Expect at ion. | C H A P. IX. 
7. Of Monopolies. 6 


| of Contracts depending on Chance. 


f CHAP. VI. Sect. I. Argains mixt with Chance. : 

i | : 2. They areusd, ai well in Peace, 
. ID 3. As in War, 

| 07 Renting and Hiring. 4. Contrads in Lay ing Wagers. 

. | 5. Contracts in Play, 

0 | 6. Of Roſſlings. 

Sect. r. W HAT Things Hiring hath Common 7. Of Lotteries. 

| | with Buying. : 8. Of Enſurance. 

" 2. The certain Uſe of a Thing, if it be in- 


j tercepted, tends to the Loſs of the Leſſor. 25 ; | ; 
3. Tone uncertain regularly to the Loſs of the 
| Leſſee. 

4. Whether the ſame Work may be Let to many CHAP, x. 
together. ih 


2 ; YT 07 Acceſſory Bargains. 
CHAP. VI. 


| SER. I. Ceeſſory Contracts of twh Sorts. 
Of the Loan of «a Conſumable Com- 4 A 2: Variety of Additional Bargains. dec 
Jie 3. An Additional Bargain, if it's lewd, is void. | 
modality, | 4. Sometimes it diſorders Buſineſs, 
| 5. —_ preſently added, is valid, if other 
1 H AT a Loan is, and what a Con- . ; 
Sect. 1 7 So _ * 6. Being added after ſome time, in the Negative, 


is liable to an Exception. 


2 thy 7. Being affirmative h W "ti G d, 
be Credited. 8. Of Trufting. 5 90 far 41 Co 


2. A double Uſe of theſe Things. 
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al Injuries. . 
9. An Able and Honeſt Miniſtry is te be im- 
loyd in State Affairs. | 
axes are to be equally laid, and rightly 
gather d. 
II, The Wealth of the State js to be advan- 
ced. 
12. Factions to he prohibited. 
13. A Sufficient Force to be kept up for the 
oppoſing of Foreign Invaders. 


10. 


1 * 


BOOK VIII. CH AP. I. 


Subject. 


dect. 1. O F the Nature of Civil Laws in ge- 


neral. 
2. J Herber a 
Natural. 


Of the Power to direct the Actions of the | 


Civil Law may contradict the | 


3. Whether the Definition of Cri,1.6s 5s left 


arbitrarily to the Determination of the 
Civil Law, 


« The Precepts of the 

” Civil Fra 4 

5. Whether any thing Juſt antecedently to the 
Civil Laws, | 

6. Whether a Sinful Command of a Superior 
may at any time be obey'd without Sin. 

7. No Sin lawfully committed upon the Com- 
mand of a Supericur. 


8. Whether a Subject may lawfully bear Arms 


in an Unjuſt War at the Command of bis 
Prince? 


Decalogue whether 


CHAP. Il 


Of the Power of the Sovereign over the 
Lives of the Subject for the Defenſe 
of the Common-wealth. 


Sect. 1. 5 8 HE Sovereign may hazard the Lives 
of his Subjects in War. 
2. Whether lawful to refuſe bearing Arms upon 
s Compact with an Enemy? | 
3. No Man to make bimſclf unfit to bear 
Arms. | 
4. The Obligation of 4 Souldier at. 
5. Whether the Coramon- wealth may give up 
an innocent Subject. 
6. The Common-wealth may deliver up a 
SubjeR for an Hoſtage, 


CHAP. IIL 


Of the Power of the Sovereign over the 
Lives and Fortunes of the Subject in 
Criminal Caſes. 


Sect. 1. T HE Power of Life and Death whe- 
| ther and how transferr d frum particu- 
lar Men to the Common wealth, + 
2. In a Liberty of Nature no human Puniſh- 
ment: 
3. But only in a Common- wealth. 
4. Puniſhment, whar. | 
„ uniſhing, to what Species of Juſtice redu- 
ducible. 
6. That - i Man ſhould puniſh another, not 
unjuſt, 
7. The tower of Puniſhing where lodg d. 
| 8. Human 


— 
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8. Human Puniſhment ought to have ſome End. 

| 9. The fit End of Puniſhment the Amend 
ment of the Offender. 

10. Whether Lawful for any Man to correct 


, — — — — 
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any. 
11. The ſecond End of Puniſhment, Caution for 
the Injured. | 
. The third, the general Security. | 
13. How far Private Men are allowed to inflict 
Puniſhment. 
14. What Offences it is needleſs for human 
Juſtice to puniſh. 
15. Whether lawſul at any time to pardon? 
| 16. How far this is lawful amtecedently to the 
ul! | Penal Law 
4 17. How far after it. | 
18. The Quality of Crime to be eſtimated 
from the Object of it. 
19. And from the Paſſion that gave the Im- 
pulſe; 
. And from the Force of the Inclination 
and Intention ; 
21. And from the Obſtinacy and Reſolution 
of the Criminal; . 
22. And laſtly from Cuſtom and Habit. 
23. What to be regarded in determining the 
Quantity of the Puniſhment 
24. The meaſure of Puniſhments, what. 
25. In Puniſhment the Perſon of the Sufferer 
| to be regarded. 
26. The Jewiſh Law whether an univerſal ad 
equate meaſure of Puniſhment. 
27. Of Retaliation. 
28. A Corporation or Community, how pu- 
niſhed. 
29. The Crimes of Corporations wear ont #n 
was | Courſe of Time. : 
; 3c. Every fatal Evil not an human Puniſh- 
ment. : 
21. Difference between Damage ſuffered di- 
rectly and by Conſequence. 
32. Difference between the Occaſion and the 
Cauſe of Evil, 
33. No Man to be punifſh'd for another's Crime. 


| — — 


IV. 


Of the Power of the Sovereign in deter- 
mining the Value of the Subjects. 


SG HAP. 


Sect. 1. Steem deſin d and divided. 
F. 2. Simple Eſteem Natural. 

3. Which may be either Entire. 

4. Or Impaird, 

5. Or utterl; loſt. | 

6. Simple Eſteem Civil leſſen d, or loft, either 
| from à certain State, 

3 
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7. Or upon a Criminal Account. 

8. No diſhonour to refuſe to engage in 4 Duel 
when the Laws forbid it. | 

9. Simple Eſteem nor dependent upon the 
Pleaſure of the Government. 

10. Nor to be ſacrificed for it. 

11, Intenſive Eſteem: 

12. The Foundations of it. 

13. Whether Power the ſole Foundation of 
Honour, : TOS / 

14. An Aptitude only for Honour the Reſult 
0 theſe Foundations _ 

15 What Perſons have a Right of Precedence 
E 

16. Arguments upon which Precedence it 
pretended to. 

17. That of Antiquity examin'd. 


18, 19. That of Power, of its Quality, and f 


Titles. 

20. One Sovereign Prince not obliged to yield 
the Precedence to another. 

21. How ſuch Princes might meet, without 
any Diſpute for Places. 

22. Of Order between Fquals. 

23. The Power of appointing the Order of 
the Subjects 4g d in the Sovereign. 

24. Subjects of different Common wealths, 
how compar d. 

25. Nobility of Birth not from Nature: 

26. But from the Inſtitution of Common- 
wealchs. 

27. Uſually is, and ought to be founded upon 
Merit. 

28. The Nature of the Roman Nobility in 
the earlieſt. of times, © 

29. Offices born in the State, the Meaſure 

"7 of it Afterwards. 

30. What the Nature of the Modern Nobility 
in the greateſt Part of Europe. 

31. Nobilicy of Blood little regarded in ſom: 
Places. 

32. How far Civil Honours depend upon the 
Common- wealth, . 


CHAS -V: 


Of the Power of the Sovereion, both over 
the Publick Patrimony, and the Eſtates 
of Private Subjects. 


I. W H A ͤ Power the Prince hath over 
the Goods of the Common- wealth, 
where the Kingdom is his Patt 
mony. 


2. The 


5 


The ..C ONTENTS. 


2. The Subjects do not every where owe the 
Propriety of their Eſtates to the Common 

| wealch. 

3. The Sovereign may make Laws to direct 
the Subjects in the Uſe of their Goods and 
Eſtates. | = 

4. And alſo impoſe Taxes upon them- | 

5. What to be obſerv'd in the Impoſition of 
Cuſtoms. 

6. And other Taxes. | 

7 
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Of the Sovereign or Tranſcendental Pro- | 


priety. 
I bat Power the Prince hath over the Goods 


that bel.ng to the Common- wealth as 


uch, 

9. o the Alienation of the Kingdom, or any 
part of it. | 

10. A Prince cannot make his Kingdom a Fief, 
or Mortgage it, without the Conſent of his 
A W ; 

11. Nor Alienate any thing incorporated in the 
Crown. 


CHAP. V. 
Of the Right of War. 


Sect. 1. i i H E Diviſion of what follows in the 

Chapter. 

2. Peace the ordinary proper State of Man ; 

War extraordinarily indulged by Nature, 

War either Offenſive or Defenſive. 

The Cauſes of War onght to be manifeſt. 

The Unjuſt Cauſes of War recounted. 

Fraud "_ againſt an Enemy. 

How far Violence may be lawfully uſed a- 

gainſt an Enemy. | 

. In «a Common-wealth particular private 

Men loſe their Right of War. 

9. War either ſolemn or leſs ſolemn. 

10. A Magiſtrate as ſuch hath no Right to 
make War. 

Il. Whether be may make War upon a Preſump 
tion of his Prince's Conſent. 
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12. How far an Injury, done by a Subject, 


may give Reaſon for a Wat againſt the 
Common-wealth. | 

13. Of the Equity of Reprizals. 

1 5 1 whom we 4 ith make War. 

15. Of the Declaration of War. 

16. Of the Liberties commonly uſed in War. 

17. Of the Liberties uſed upon the Perſon of 
an Enemy. 

18, Whether lawful to Kill an Enemy by Aas 
ä 


19. Things Sacred not exempt from the Liber- 
ties of War. | 

20. Things, how acquired in War. 

21. " whom the Acquiſitions of War be- 
ong. 

22. Things incorporeal, how far acquired in 

ar. 

23. A Loan, whether acquirable in War. 

24. Dominion over the Conquer'd, how 
many ways acquired, 

25. Things loſt in War, how recovered. 

20. Whole Nations, how reſtrained to Liberty, 


CHAP. VII. 


Of Compacts that relate to War: 


SeR. 1. #1 HE Diviſion of Compacts 1545 pre- 


ſuppoſe War. | 
2. Compacts that have no Tendency to remove 
the War, whether valid. oy, 
3. A Truce, what. 
4 Of the Duration of Truces. bs 
5. A Iruce leaves the Diſpute, the War began 
upon, undecided.” 14 Wh 
6. No need of a new Declaration of War when 
' the Truce expires. r | 
* = contracted and made by expreſs Com- 


P 
8. Of the Beginning and End of Truces, 


9. The Subject when obliged by Truces. 
10. What Liberties a Truce allows, and what 
forbids. 
11. Whether a Man, taken in an Enemy's 
Country, and forcibly detain'd, may be 
© _ Priſoner after the Truce js ex- 
ired. 
12. Nhat enſues upon Violation of the 
Truce. 
13. Of Compacts that relate to ſafe Conduct. 
14. Of the Redemption of Captives. - 
15. Of the Compacts of Generals. 
I6, o the Compacts of Private Perſonii in 
ar. 


nA. VII. 
Of Compacts that reſtore Peace. 


Sect, I, WY Compacts of Peace are inva- 


lidated by an Exception of Fear. 
2. Whether a Peace made with Rebels is 
valid, F 


3. How 


The CONTEN TS. 


3. How far, upon a Pacification, the Goods of 
Private \ubjetts may be excuſed. 

4. The Term limited for the Performance of the 

Condition of Peace, to be ſtrictly inter- 


preted. | 
5. How if a Peace be refer d to the Deciſion of 
the Sword. | 


6. An Hoſtage ſucceeding his Prince can be no 
longer detain'd. 
7. Of the Mediators of Peace. 


: 
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CHAP. IX. 


of Leagues. 


Se. 1. FH E Diviſin of Leagues. 
2. Leagues that eſtabliſh nothing but 
what was due by the Laws of Nature. 

3. * Leagues which, and what ſorts of 
them. 

4. Of Unequal Leagues. 

'5. Of Two motos, which a Third 
ought to aſſiſt. | 

6. Leagues Real, er Perſonal. 

7. Which may be diſtinguiſhd either by parti 
cular, 

8. Or general Marks. pon 

9. Whether Exil'd and Depoſed Princes can 
bave the Penefit of their Leagues. 

10. Future Allies, whether comprehended under 
the Name of Allies in general, 

11. Leagues not to be ſuppiſed to be tacitly re 
newed. 

12. What Obligations lie upon the Engagers, 
when their Engagements are not own d and 
confirm'd. 

13. An Engagement whether ratified by the 
Silence of the Sovereign. 


* SOS 1 
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CHAP. X. 


Compacts of Sovereign 


Promiſcuous 
| Princes. 


2. How far a Prince may reſtore bim- 
ſelf to bis Right, when injured in 
Compact by « Foreigner. 
3. How far, when by his own Subjetts. 
4. The Contacts of Princes, bow far exempted 
from the Civil Laws. 
5. A Princecannet diſpence with any valid Oath 
be hath taken, 


Seck. of hat Diviſion of the Chapter. 


N 


6. How far a Subject may bave an :tiom 
againſt bis Prince upon Matter of Con- 
tra | 

7. Th: Contracts of the Subject liable to be 
over-ruled by the Tranſcendental Propriety. 

8. How far Succeſſors are obliged by the 
Contracts of their Predeceſſors. 

9. The Grants and Donations of Princes 
Whether revocable. 


— * n 


Sect. 1. 


CH AP. XI. 


How Subjection ceaſes. 


Man ceaſes to be a Sul jet when his 
Prince dies without a Succell: r : 

2. Or, if be Removes cut of the Common. 
wealth 

3. What to be obſeru'd in ſuch a Remove. 

4. Whether lawful to remove in great Com- 
panies. 

5. Whether lawful to counterfeit a Refuge. 

6. Whether the Commonwealth may eject a 
Subject when over power d by an Enemy, 

7. Of Puniſhment. 

8. A Man is depriv'd of the Privileges of a 
Subject when over-power'd by an Enemy. 

9. Whetber à Subject ſurrend/ d to an Enemy, 
and not accepted, continues & Member of 
tbe Commonwealth, | | 


, To RES. i A oh IE A LI . 


— 


Of the Changes and Diſſolution of the 


SeR. 1. 


» 


CHAP: XII. 


Commonwealth. 


H E People continue the ſame, tho” the 
Form of ihe Common- wealth be 
changed. | 
2. The Debts of the Commonwealth not diſ- 
charg'd by a Change in the Form of it. 
3. The Acts of an Ulurper how far valid after 
bis Government 3s expir'd. 
4. What Place «a Commonwealth may Chal 
lenge after a Change in it. 
5. One Commonwealth may divide into more: 
6. More may unite into One. 
7. The People, how eternal? | 
8. How the Materiale of the People may be di- 
ſtroy d. 
9. How the Formale. 
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| TH, bann DARED Pd warn ( a 7> » | a Pte 4: 8's SI 
Containing the Preliminary Parts of that Knowledge: 
— m e — — * 3 — — — 
iD c H A p. 1. G darts of | 
Of the Origine and the Variety of Moxar ENTITIES: . 
The Con TENTS of every Paragraph of the firſt Chapter. | 1 
I. The Introdultjon. er Wa yet XII. The Diviſions F ſingle Perſons. 
II. Man's Life s govern d by Moral Entities. XIII. Aud Compound. _ 
III. What are Moral Entities, what is their Cauſe and End. | XIV, Some Precepts about Moral Perſons. 
IV. The Way of producing them. Their Inſtitution. | XV. Feigned Perſons.  ' © 
"Their Operation, aud from whence. ', *, | XVI. Maral Tbigg g. 
V. Theit Phvifies. ITE | XVII. 7he Diviſion of Motal Modes. 
VI. Their State what. 1 XVIII. is 
VH. Their nataral an advent itious State. | XIX. Power. | z 
VIII. Peace and War, and how manifold ? [XX. Rg. E 
IX. Determinate States. | 3 IXXI. -The remaining-Moral Qualitiet. 
X. States having reſpect to Time. XXII. Moral Duantities. 
XI. Certain Precepts concerning States. XXIII. How Moral Entities periſh, 


== 'was the Buſineſs of the Fj-# with that Reſpect which their Dignity requir'd. 


and Exbeff Philoſepby (1), and 
r chat by which alone 4 could ful- 
22 1 ly anſwer the Deſign of its Name, 
SITS 


| moſt Comprehenſive Definitions 


— —— 


greeably under their proper Claſſes, ſubjoyning the 
General Nature and Condition * every Sort of 
Beings. Now as the Series of Natural Things (2) 


hath been fairly enough regulated by thoſe, who 


have hitherto apply'd themſelves to the Adorning 
of that Science, ſo it is evident, that Men have not 
been equally ſolicitous about Conſtituting the 
Eutia Moralia, or Moral Entities, nor treated them 


Me c r a 


and Inſtitution, to deliver the 


of Things, and to rank them a- 


Many Authors ſeem never ſo much as to have 
thought on them; others only touch them lightly 
over, as idle Fictions, of no Uſe or Moment in 
the Wogld. When, at the ſame time, it was high- 
ly expedient, that they ſhould be fully underſtood 
by Mankind, who ate endu'd 'with A Power of 
N them (2), and through whoſe whole 
ives and Conducts their Force and Activity is 
diffus d. This Reflection obligeth us to premiſe 
ſomewhat oh a Part of Knowledge generally neg- 
lected; ſd far as ſhall ſeem requiſite to illuſtrate our 
Principal Undertaking. Eſpecially leaſt our Defi- 
nitions of Moral Things ſhould, either upon ac- 
count of their Obſcurity, or of their Novelty, 


9 


3 = Mr. Barbejrac's NOTES on Chap. I. 8 l. 
(1) MetaphyſicÞs are moſt 13 meant by our Author's Philoſophia prima, becauſe 


hold) not only the Science o 
By, and an Account of the Nature of Spirits. 


- 


ginning of the Chapter. 
(3) How this is done, fee 5 3. and 4. following. 


FX - 
— — 


it comprehends (as. ſome Philoſophers 


Eſſences in general, their chief Properties, nd moſt eminent Species, but alſo Natural Theolo- 
(2) Our Author reſerving the Diſtinction of Phyſical and Moral Entities to the next Paragraph, paſfes ir over here in the bes 


B prove 


\ . 


2 Of the Orizine and the Variety of Moral Entities. Book I. 


prove a Stop to the Reader, who perhaps in Com- 
mon Treatiſes hath rarely met with the like Terms. 
And here, if thoſe who have been bred up in the 


nicer Delicacies of Letters, ſhall diſdain our En- which/is produc'd that infinite Variety of Motions 


deavours of this kind, and caſt a cenſorious Frown 
on Words unknown to Ancient Eloquence ; we on- 
ly Petition them for this Favduſ; that as h often 
pardon the Ingpertinences of theſt over- tupulous 


o 


ed ſo far as to denote, not only the General Maſs 
of Things, but alſo the Modes and Acts flowing 
from the internal Force of their Conſtitution, by 


1 
b 
1 
a 


which turns and manages all the Buſineſs of our 
World. Thoſe Things, which, exerciſe their 8 7 
ratlons, either without any Senſe at all, or with 


pur down-tighgzSenſe, ar with ſugh as is aſſiſteg 


Exactneſs, ſo they would be pleas'd to grant us the by very imperfe& Reflection, are guided by the 
Toleration not to be Polite (1), whilſt we profeſs ſole Inſtinct of Nature, and are unable to govern 
a cloſer Regard to the ſtrict Severity of Things, .theic Actions by any Rules or Modes of their own 
than to the exterior Ornaments of Speech. For Invention. But Man, who beſides his excellent 


how to expreſs ourſelves with more Advantage a- 
bout theſe Matters, we are yet to ſeek; unleſs by 
tedious Circumlocutions would -Aeave | 

more Obſcure and more Pgtplex'd than we 
them. Againſt the Charge zof Noxelty 
himſelf wilt be our Adyocate? New Names (ſays. 
(2) he) are to be apply'd to new Things; nor u this to 
be Wonder d at by any Man of-.ardi 


und 


[ f ardinary-Knowledgoganben 0 i 
Be conſiders, that in every Art and Craft, not g@ulgarly hath all the Liberty of exerting, ſuſpending, or 


underſtood, there is a Variety of Terms coyn difor thut 
particular Subjeck. And then giving Examples in 


the Liberal, and Mechanick Arts, 904 
A Philoſopher of all Men bath eK hip is 
Aud, he that 


Priviledge ; for Philoſophy i the Art of Life, 

would iindertake to explain its Rules, cannot, from the 
common Currency of Words, find Stock enough to anſwer 
bis Occaſions (a) (3). But he that can uponino at- 
count digeſt ſuch Harſhneſs of Stile, is left at his 


Liberty to turn out of theſe rougher Tracts, and to 


paſs immediately to a Field of more Smoothneſs 
and Pleaſure. 


II. All the Beings (4) which compoſe this Uni- 


verſe, as they conſiſt of ſuch Principles as were b 


the moſt Wiſe Creator temper'd and fitted for the 
producing of each particular Eſſence; ſo they have 


every one of them their particular Properties, ari- 
ſing from the Diſpoſition and Aptitude of their 
Subſtance, and exerting themſelves in agreeable 
Actions, according to that Portion of Strength 


which their Divine Author and Founder hath im- 


printed on them. Theſe Properties we now uſually 
call Natural, ſince the Term Nature hath been extend- 


em Li 


ully ble moſt Exactly to gomprehend and to compare 


Form and moſt accurate Contexture of Body, fit- 
ting lym for the nobleſt and the quickeſt Offices of 
Life and Motion, is endu'd with a ſingular Light 
of Underſtanding, bythe Help of which he is a- 


. ß“. © Hy ur r Ce 


Things, to gather the Knowledge of Obſcurities 
from Points already ſettled, and to judge of the 
which Matters bear to each other; and 


1 


bg his Actions, without being confin'd to 
any neceſſa 


ry Courſe and Method: Man, we ſay, 
bs dee rote with che Priviledge of inventing 

and applying new Helps to each Faculty, for the 
Regulation of its Proceedings. Io 
conſider what numberleſs Modes and Notions have 
been introduc'd for the Aſſiſtance of the Underſ#and- 
ing; and for preventing the Confuſion which might 
ariſe fram the undiſtinguiſh'd Vaſtneſs of its Ob- 
jects, is the Province of another Sort of Enqui- 
rers. Our Buſineſs is to declare, how, chiefly for 
the Direction of the Mill, a certain (5) Kind of 
Attributes have been impos d on (6) Things and 
their Natural Motions; whence there ſprings up a 
peculiar Agreement and Conveniency in the Acti- 
ons of Mankind, a grateful Order and Comelineſs 
for the Ornament of Human Life. And theſe At- 
tributes are call'd Moral Entities, becauſe the Manners 
and the Action, of Men are judg'd and temper'd 
with relation to them; and do hence aſſume a 
Face and Habit different from the horrid Stupidi- 
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ty of the dumb Creation. 


* 


a) We find Manilius uſing the 
Ornari res ipſa negat, 1 daceri. 0 ans 
Et ſi qua externa referantur nomĩina lingua, 

Hoc oper is, non vatis erit : non omnia flect: 

Poſſunt, & propria melins 2 voce not antur. 


Nor hope ſweet Verſe and curious Turns to find + 
Ill leave thy Paſſions, and inſtruct thy Mind. 
To the ſame purpoſe, /. Lucret. Lib. 1. V. 137. 
— — — Si forte neceſſe eſt 
Indiciis monſtrare recentibus abdita rerum, 
Fingere cindtutis non exaudita Cethegis 4 


Cont inget : dabiturgue licentia ſumpt a prudenter. 


| nus in Engliſh: 
If to expreſs Things new found out, we uſe 
New Words, unto the Ancients never known, 


of Moral Knowledge, becauſe he diſtinguiſhes them from 
(3) Our Author infers from theſe Quotations, that tis as la 


too far, and made uſe of Terms wholly barbarous. 


(4) By Beings our Author means the Subſtances of Things, with 


appears by whar follows, 
(5) See Note 2; upon 8. 5. of this Chapter. 


. £5) Men and their Actions are here underſtood, as $. 16. ſhews3 


he Author in his laſt Editions adds theſe Quotations here. 


Mr. Barb, NOTES on 6.1, I. eres 07396 al 


(1) Cicero maintains it to be a childifh Thing to ſpeak Elegantly of Matters Philoſe 215 In * | yy wry a 
ent, and learned Men have no other Intent, but to expreſs Hen elves cleatly. G . N wdpeak plain is ſuffich- 


_{2) L. 3. c. 1, The following Part of this Diſcourſe plainly ſhews us, that he ſpeaks * Fel 
Logicians, Natural Philoſophers, 8. 


c wiul for him, as theſe ancient Poets, to borrow. 4 
other Languages, to expreſs himſelf in this Work, ſince he can find none proper in — nd 3 — — 


himſelf Intelligible. And this might have been a good Excuſe for the ancient Schoolmen, 
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like Excuſe: Lib. III. V. 39. Ge. a 
And though ſome Words of foreign Stamp appear, 
Seem harſh, untun'd, uneaſy to thy Eat, | 
This is the Subject's, not the Writer's Fault: | 
Some things are ſtiff, and will not yield to Thought. 

I muſt be plain: and if our Art hach-found 
Expreſſions proper, it neglects the Sound. 


G Horat, Art. Poet. V. 48. which lat ſpeaks th: 
None may to us that Liberty refuſe, 
 Suppoling that it prydently'be done. 


— ä —v— Liqit, ſemperque licebis 
Sięnatum præſente not producere nomen. 

It ever was, and e et will dawful be 
To uſe che Words forg'd by Neceſſity /: 


Mr. Creech: 


6. 3% 41! lens: $* 
eſly of ſuch Philoſophers as treat 
omerricians, Gr. | 
„and he has no other Way to render 
it they had not carry'd, this Liberty 


all their Properties and Qualities, internal and external, as 
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III. We may define our Moral Entities to be cer- 
tain Modes ſuperadded to Natural Things and Motions, 
by Underſtanding Bemgs 3 chiefly for the guiding and 
rempering the Freedom of voluntary Actions, and for the 
procuring of a decent Regularity in the Method of. Life. 
We call them Modes, becauſe we conceive En or 
Being in general, to be more conveniently divided 
at large, into Subſtance and (1) Mode, than into 

| Subſtance and Accident. And as Mode is contradi- 
ftinguiſh'd to Subſtance, ſo it is manifeſt, that Mo- 
val Entities have no Self. ſubſiſtence, but are found- 
ed in Subſtances and in their Motions, and do on- 

ly affect them after a certain manner. Of Modes, (2) 
ome flow, as ic were, naturally from the Things 
chemſelves, (3) others are ſuperadded by the Inter- 


vention of an Intelligent Power. For whatever is 


endu'd with Underſtanding, can from the reflex 
Knowledge of Things, and from comparing them 
with one another, form ſuch Notions as may prove 


very ſerviceable in the Direction of an agreeable 


and conſiſtent Faculty. Moral Entities are of this 


| kind; the Original of which is juſtly to be referr d 


to Almighty Go D, who would not that Men 
ſhould paſs their Life like Beaſts, without Culture 
and without Rule; but that they and their Actions 
ſhould be moderated by ſettled Maxims and Princi- 
ples ; which could not be effected without the Ap- 
plication of ſuch Terms and Notions. But the 
greateſt Part of them were afterwards added at 
the Pleaſure of Men, as they found it expedient 
to bring them in, for the poliſhing and the metho- 
dizing of Common Life. And from hence the 
End of them is plainly to be diſcover'd, which is 
not, like that 21 Natural Beings, the Perfection 


of the Univerſe, but the particular Perfection of 


— ä I 
—— — * 
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Human Conduct, as ſuperior to Brutal, in being 
capable of regular Beauty and Grace: that thus in 
ſo inconſtant a Subject, as the Motions of Mens 
Minds, an agreeable Elegance and Harmony 
might be produc'd. | | 

IV. As the original Way of producing Natural 
Entities is (4) by Creation, ſo the Manner of fra- 
ming Moral Entities cannot be better expreſs'd 
than by the Term of (5) Impoſition. For theſe do 
not proceed from Principles ingrafted in the Sub- 
ſtance of Things, but are added, at the Pleaſure 
of Intelligent Creatures, to (6) Beings already 


perfect in their Nature, and to the real Producti- 


ons of _ thoſe Beings; and conſequently obtain 


their (7) whole Exiſtence from the Determination 
of their Authors. The ſame Power aſſigns them 
ſuch and ſuch Effects, which, when it ſees conve- 
nient, it can deſtroy (8) without cauſing any Na- 
tural Alteration in the Subje to which they were 
apply'd. Hence their Force and Ability of Ope- 
ration doth not conſiſt in this, that they can by 
their internal Efficacy produce any Natural Moti- 
on or Change in Things, without the Interventi- 
on of other Cauſes; but, partly in ſhewing Men 
how they ought to govern their Freedom of Acti- 
ons, and chiefly in making them capable of re- 
ceiving Benefit or Injury, and of exerciſing ſeve- 
ral Works towards other Perſons, with ſome pecu- 


liar Effect (9). And the Efficacy of Moral Enti- 


ties, produc'd by Almighry Go p, flows from this 
Principle, that he, by his Right of Creation, hath 
the Power of Circumſcribing, within proper Li- 
mits, that Liberty of Will with which he indulg'd 
Mankind, and when it grows refractory, of turn- 
ing it which way ſoever he pleaſeth, by the Force 


* 
6 1 


(1) Our Author, without doubt, intends by 


Mr. Barb, NOT Es on 5. III, IV. 
this Diſtin&ion to make à Dif Mod 
are not to be ſeparated from their Subſtance, and have no Exiſtence by rhemſe] and ſuch, as being real Subſtances of them- 
ſelves, can have an independent Exiſtence from the Subject to which they ark joyned. For the Term, Mode, i 

fication is oppoſed to Subſtance, and imports only the Modification, or Manner of Being. It is not the ſame wit 


„ — 
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1 


ence berween Modes properly ſa called, which 
hem elves ; 


* LY 


n its true Signi- 


* 6 | n Accident. 
(2) For Inſtance, The Figure of a Body, which is really inherent in it; and therefore called au Iaternal Mode: 


' (3) Such are Moral Entities, which are not in the Things themſelves, but depend upon the Operation of the Mind; and as 
n called External Modes, becauſe they are nothing elſe bur certain Relations ef Obj 


The Art of Thinking, I. 1. c. 2. and Mr. Lock's Human Underſtanding, I. 2. c. 28. 


(4) This Word is ſometimes uſed in Latin to ii 
made Conſal. 


(s) The French renders it Inſtitution which being 


conceived free from all Moral Entities. Nevertheleſs, 


as Mora 
than the other 


the Properties and Phyſical Qualities of Man, 


tion. 1. Purely Arbitrary, 
What is before freely 


reſolved, and can't be oppoſed or contradicted: As for Exampl 
Palace; but when he 


: has reſolved to 
to build a Cottage; and he'd paſs 
ders nor, 


gether 
he ſhould lay ſuch Obl ga 


nally on the Divine Inſti 
but an Infticution 


ſame time will the Means to the End. Nevertheleſs, 
dom, yet we impure the Eſtabliſhmener 


bur the ordering of the Materials proceeds from the 


tution, they are not a pure Arbitra 


Out the Will. 


cap. 3. S. 9. 

(8) See che laſt Paragraph of this Chapter. 
(9) By virtne of M 

obliged to do them, 


| Conſtitution, as the Ceremonial Laus 
founded upon the very Nature of Man, and t 


oral Entities, we have a Right to do our felves, or require of others certain Thi 
or ſuffer others to do them. See Note 2. in the next Paragraph, 


ects or Idea's one to another; See 


gaify, che Eſtabliſhmenr of a. Man in an Office, as, Conſul creatus est, He was 


uſed in Engliſh for every Thing that 
on and Appointment, in Oppoſition to what proceeds from Nature, may be better ale 

(5) We muſt not imagine, chat the Exiſtence of Moral Entities is always poſterior to the Exiſtence of the Thin 
annexed to. *Tis true in reſpect of ſuch as are of human inſtitution only, but not of ſuch as are of Divine, 
propriated to Man from the Moment of his Creation, of which Sort are all Natural Obli gations, of 
3. c. 4. §. 5. and the State of compleat Nature, of which he ſpeaks 8. 7. 


proceeds from mere humane Inventi- 
d here. 


gs they are 
becauſe they ate ap- 


| which our Author treats, J. 
So that there is no Moment, in which a Man may be 


Entities, which are born with a Man, are not leſs true Modes 
„though they do not proceed from the Subſtance and Phyfical Qualities of the Man, but 
and Will of the Creator, in ſuch manner as ſhall be explained in the followin 


Note; yer theſe may be conceived abſtractly, as 
by Virtue of Divine Inſtitution. This Ex 
Author's, called, A Specimen of the Controverſies with Puffendorf ab 


(7) To obviate all Obje&ions againſt this Expreſſion of our Aut 


trom the Determination 


poſition is taken our of a Work of this 
out his Right of Nature, &c. c. 3. S. 10. | 


hor, we ought to obſerve,” That he makes two ſorts of Inſtitu- 
2. Another which has a Foundation in the Thing it ſelf, 


and which is a neceſſary Conſequent of 
e, 


: | An Architect may or may not build 4 
do it, he muſt neceſſarily order the Materials in a clear different Manner than if he were 
for a Fool, if, after he had built a Cottage, he ſhould affirm it to be a Palace: 


yer this hin- 
| Contrivance and Will of the Architect. In like manne 
free for GOD either to create Man or not z bur afte 


r he had reſolved to ſend him into the World, 
tions on him, as became a rational and ſociable Creature; ſo that if the Laws of 


r it was alto» 

it was neceſſary that 
Nature depend origi- 
ven to the Fews were; 


he Wiſdom of GOD, who can't will the End, but he muſt at the 


though the Will of GOD can'c he ſeparated from his Goodneſs and Wiſ- 
vet we 1 of the Laws of Nature chiefly ro the Divine Will 
all Divine Actions, bur becauſe G O D 


] 's Wiſdom and Goodneſs are Attributes 
rt Theſe Expoſitions are taken from this Author's Works, viz. 
Spicil. Controv. 


„ becauſe it is not only the Principle of 
entirely free, and fo can't be conceived wich- 


Specim. Controverſ. cap. 5. 5. 9. Diſſert. Acad. p. 743. 


ngs, or rather we are 
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of ſome threatned Evil: Men likewiſe were im- 
power'd to give a Force to their Inventions of 
the ſame kind ; by threatning ſome Inconvenience, 
which their Strength was able to make good, a- 
gainſt thoſe who ſhould not act conformably to 
them. 

V. Since then Moral Entities were inſtituted for 
the Regulation of Men's Lives, to which End it 
is neceſſary, that thoſe who are to obſerve this 
Rule ſhould bear ſome ſertled Relations to one a- 
nother, ſhould govern their Actions by a fix d Me- 
thod; and, laſtly, ſhould act with determinate Re- 
ſpects and Titles about ſuch Goods and Poſſeſſions 
as the Occaſions of Life require; we may hence con- 
ceive them to be principally inherent, 157, In Men; 
24%, In the Actions of Men; And, 34h, after a ſort 
d in Things ; which Nature, either by her own 

trength, or with the Aſſiſtance of Human Indu- 
ſtry may produce. (2) But though ic would be 
no Abſurdity to ſtate their Diviſion according to 
theſe three Heads or Subjects, yet it ſeems a more 
exact Method to make the Claſſes of Natural En- 
tities our Patterns in digeſting the Moral. Not 
only becauſe the former have more engag d the 
Studies of Philoſophical Men, and being compar'd 
with the latter, caſt a conſiderable Share of their 
own Light and Evidence upon them; but lik 
wiſe becauſe our Underſtandings are fo immers d 
in Corporeal Images, as to be hardly capable of 
apprehending ſuch Moral Beings any- otherwiſe 
than by their Analogy to thoſe of Nature. 

VI. Now though Moral Entities do not ſubſift of 
themſelves, and for that Reaſon ought not, in ge- 
neral, to be rank'd under the Claſs of Subſtances, 
but of Modes; yet we find many of them to be 
conceiv d in the Manner of Subſtances, becauſe o- 
ther Moral Things ſeem to be immediately found- 
ed in them, juſt as Quantities and Qualities inhere 
in the real Subſtance of Bodies. Farther, as Na- 
tutal Subſtances ſuppoſe ſome Kind of Space, in 
which they fix their Exiſtence, and exerciſe their 
Motions ; ſo in Allufion to theſe, Moral Perſons 
are eſpecially ſaid to be in ſome State, which in 
like manner contains them, and in which they per- 
form their Operations. Hence a State may not 
| Improperly be defin'd 4 Moral Entity, Fam d and 
talen up, on account of the Anal 's 1 
And as Space ſeems no Principal and Original Be- 
ing, but is devis'd, to be, as it were, ſpread under 
other Things, to hold and to ſuſtain them in ſome 
particular manner ; ſo the ſeveral States were not 
introduc'd for their own ſakes, but to make a Field 
for (3) Moral Perſons to exiſt in. Yet there is in- 
deed this Difference between State and Space, that 


ä — 
——_— 


| 2 by Gop Himſelf, not by Man, and af- 


it bears to Space. 


the latter is a Kind of immoveable Subſtance, ex- 
tended primarily, and of it ſelf, and which might 
ſtill ſubſiſt, if all che Natural Things, which now fill 
it, were remov'd : But Szares, (and all other Moral 
Beings, conſider d formally as ſuch) obtain no high- 
er Condition than that of Modes or Attributes: 
ſo that upon taking away the Perſons ſuppog'd to 
be in fuch a State, the State it ſelf is in manifeſt 
Danger of loſing its own Exiſtence. 

VII. There are two Sorts of Spaces; one accord- 
ing to. which Things are ſaid to be in 4 Place, 
which the Logicians call Ub;, as here, there, &c. 
and another according to which they are pro- 
nounc'd to be in Time, which they call Quando, 
as Yeſterday, to Day, to Morrow, &c. In the fame 
manner we may conceive a double Notion of 
State; one which denotes a Moral Ubi, and bears 
an Analogy to Place; another which includes a 
Reſpect to Time, ſignifying the Application of 
ſome Moral Effe& to Perſons exiſting in ſuch a 
Time. The former State, which hath a Relation 
to Place, may be confider'd either Undeterminate- 
ly, as it reſnles only from (4) Moral Qualities ; 
or Determinately, as it ſuppoſeth a Dependance 
on Moral Quantities, and on Compariſon. The 
State of Man conſider d Undeterminately, is either 
Natural or (5) Adventitiom. We uſe the Word 
Natural, not becauſe ſuch a State flows from the 
internal Principles of Human Eſſence, antecedent 
to the Power of Impoſition; but becauſe it was 


Mm | 
us immediately upon our Nativity. We are 
wont to conſider the Natural State of Man, either 
abſolutely, or with relation to other Men. The for- 
mer Notion, till we can find a more convenient 
Term, we may expreſs by the Word Humanity, im- 
porting that Condition in which Man is plac'd by 
Creator, who hath been pleas'd to endue him 
with Excellencies and Advantages in a high De- 
gree above all other Animate Beings (a). Of 
which State this Principle is a direct Conſequence, 
that Man ought to be a Creature acknowledging 
and worſhipping his Divine Author, and admiring 
his Works; and that tis expected that he ſhould 
maintain a Courſe of Life far different from that 
of Brutes. To this State is oppos'd the Life and 
the Condition of Irrational Animals. 
vince then the very being a Man is a Stare, ob- 
liging to certain Duties, and giving a Title to 
certain Rights, it cannot be out of the way to con- 
ſider the preciſe Point of Time, at which particu- 
lar Perſons may be ſaid to enter on ſach a State. 
And this we conceive ought to be fix d on the ve- 
ry firſt Moment, when any one may be truly calld 


22 „ IE 


(a) cicero Off. 1. c. 28. Nature hath given us 4 Perſon and Character to ſuſtain, in a Degree of Excellence far above any other Creatures. 
Mr, Barb, NOTES on 5. V, VI, VII. 


2) All Moral Entities may - be reduced to two Heads: 1. Right. 2. Obligation. Theſe are the Foundation of all Morality, 
which conſiſts either in Actions or Perſons, which have Right to act in ſuch a Manner, or are under an Obligation to do it. 
This Right and Obligation are Relatives, which always reciprocally ſuppoſe each other, as they refer to different Perſons. Sec 
Lib. III. c. 3. S. 1. In fine, as all Right, and every Obligation depends on the Authority of a Superior, who regulates by Laws 
the Actions of all that are ſubject to him, Natural Order * * 

i 


che Explication of Moral Entities, which are founded on Laws, 


8 See what the Author ſays S. 16. 


different Kinds; and then of a Law in General 


after wh 
will properly follow. 3355 


cn, 


3) As for Example, When a Prince in Favour to, or to reward any of his Subjects, eſtabliſhes an Office or Dignity 
he would not elſe have done, nor was otherwiſe neceſſary, but purely to advance the Honour of him for whom it was 


Such are all honorary Employments. 


(4) From the 17 to the 23 of this Chapter, the Author ſhews what he means by Morel Qualities and Quantities. 7 
(J Adventitious is a Sort of Moral State, which is added by way of overplus' ro the State of Nature, in confequence 


ſome human Action. 
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that we treat firſt of Human Actions, their Principles, and 


Adi. 


4 
a Man, 
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an. though he as yet want thoſe Perfections 
2 will fellow his Nature in a longer Courſe - 
That is, whenſoever he begins to enjoy Life and 
Senſe, though his Mother hath not yet deliver'd 
him into the World. Now becauſe the Obligations 
cannot be fulfill'd by him, without he underſtand 
his own Nature and the Ways of Working, they 
for that Reaſon do not actually exert their Force, 
till he is able to ſquare his Actions by ſome Rule, 
and to diſtinguiſh them by their proper Differen- 
ces. But the Rights, on the contrary, date their 
Validity from the very Beginning of our Being, in 
as much as they engage other Perſons, already ar- 
riv'd at the full Uſe of Reaſon, to ſuch and ſuch 
Performances towards us, and may turn to our Be- 
nefit, even whilſt we are incapable of apprehend- 
ing the Favour. Hence, it being a general Right 
and Privilege of all Men not to be Hurt by Others, 
if the Body of a Fztus in the Womb ſhould ſuf- 
fer any unlawful Violence, the Injury is not only 
done to the Parents, but to the Child ; who, we 
ſuppoſe, may in his own Name demand Juſtice 
on that ſcore, when he is grown up to Know- 
ledge of the Action (1). But before the Imperfect 
Materials, (2) have acquir'd an human Form in the 
Womb, if any one ſhould diſſipate or deſtroy 
them, he can't properly be term'd Injurious with 
regard to that ſenſeleſs Maſs ; tho' he hath indeed 
broken the Law of Nature, by intercepting a Mem- 
ber of Human Society, and hath done an 2 to 
the Commonwealth, and to the Parents, by de- 
priving them of their promis d Citizen and Off- 

Ting. a E | 4 | 

mT be Natural State of Man, conſider d with rela- 
tion to other Men, is that which affects us upon the 
bare account of an Univerſal Kindred, reſulting 
from the Similitude of our Nature, antecedent to 
any Human Act or Covenant, by which one Man 
is render d peculiarly obnoxious to the Power of 


another. According to which Senſe, thoſe Perſons 


are ſaid to live in a State of Nature, Who neither o- 
bey one common Maſter, nor are at all ſubject one 


to the other, nor have any Acquaintance by the 
Means of Benefits, or of Injuries. To which may 
be added a third Notion of a Natural State, as it 
abſtracts from all Inventions and Inſtitutions 
brought in, either by Human Induſtry, or by Di- 
vine Revelation, for the Grace and the Conveni- 
ency of Life. : | | 

The Adventitions State is that which obligeth Men 
at, or after their Birth, by the Authority of ſome 
Human Conftitution ; the Diviſions of which will 
be better ſettled hereafter (3). 

But we ought to obſerve, by the way, that there's 
no Reaſon why People ſhould imagine a State of 
Nature, in the Senſe but now deliver'd, to be a 
Thing that never was, or can be in the World; be- 
cauſe there was never any Set of Men joyn'd to- 
gether barely by that Similitude of Nature, as it 
abſtracts from Conſanguinity; Eve being knit to 
Adam in the Conjugal Tie, and all their numerous 
Deſcendants being cloſely united and ally d by the 
Communion of Blood and Race. For we muſt 
know, that the Bond ariſing from Nearneſs of Birth, 
doth by Degrees wear ont, amongſt Perſons re- 
mov'd at a great diſtance from the Common Stock, 
nor is eſteem'd of any farther force, when once 
got beyond the reach of thoſe ſeveral Appellations 
and (4) Terms which Mankind have invented to 
expreſs it by. And therefore ſuch a State, though 
it did not appear at the Commencement of Hu- 
man Race, aroſe afterwards in a longer Tract of 
Time, when the Memory of the Univerſal Root, 
and che Senſe of the Relation ſptinging from it, 
were funk out of the Thoughts and Minds of Men. 

VIII. But although every State ſuppoſeth, in the 
Perſon whom it affects, a Reſpect and Diſpoſition 
towards others, in as much as it is attended wich 
ſome Right, or ſome Obligation, neither of which 
we can conceive without an Object to imploy their 
Force upon; yet ſome Kinds of States do more ex- 
preſly include and denote aRelation towards other 
Men, whilft they fignifie the Manner and Proceſs 
by which the Mutual Buſineſs of Mortals is on both 


| ,— oY 


* 0. Another Example may be; If a — given to an Infant before he comes into the World by Will, or by any other 
itle, 


as 2 certain Right to it, fo that if it be taken from Him, 
it, when he comes to an Age of Diſcretion: For it is ſuffitient, that he declares, that his Goods were taken awa 
Conſent. This Compariſon will clear the Matter. When any Perſon in our Abſence robs us, or does us a 


he does us a real Injury, though we may not know it till a long time aſter. We have. taken this out 


when he is in Conception, the Infant 


call'd The Elements of t 


he may legally require 
y without his 
ny Manner of Damage, 

our Author's Work, 


Civil Law, p. 11, 12. We may add, that by the Roman Law, an Infant in the Mother's Womb is ſup- 


poſed to be come into the World ar all rimes, when any thing may be done fot its Advantage, as the Words of che Digeſt. l. 1. 


Tit. III. de Statu hominum Leg. VII. import. 


vi in utero eſt, perinde ac ſi in rebus humanis eſſet, cuſtoditur, quotiens de com mod) 


ipſins partics queritur. See Leg. XXVI, of the lame Title, Yet the Roman Lawyers are not well agreed upon this point; for ſome 
of them hold, that the Fetus is a Part of the Mother, or of her Entrails, and char it can't be called a Man, till it is born in- 


to the World, Partus enim, antequdm edatur, mulieris port io eft, vel viſcerum. Digeſt, l. XXV. Tit. IV. Leg. I. $ 1. 
who in this agreed wich divers others of the Ancient Philoſophers, See Julius Pau 


row'd this Notion of the Stojcks, 
by Mr. Noodt. c. 2. and 11. 

(2) The Explication, which Philo the Few 
did not appl 
ther Miſchi 
him before the Judge 
Mother only, as Foſepbus thinks, 
Eav i dTAa5oy, &c. 


They bor- 
lus written 


l gives upon Exod. 21. 22. is ſo very pertinent here, that 'tis a wonder our Author 
it. The Text is, If Men, in ſtriving together, hurt a Woman great with Child, fo that ſhe miſcarry, tho' no o- 
follow, they ſhall pay the Husband of that Woman fuch a Fine, or Mul&, as he ſhall lay on them, and give it 
s, but if Death follow, ye ſhall give Life for Life. Theſe Words may be underſtood of the Death of the 

or of both the Mother and Child, as Philo ſuppofes, according to the Opinion of this Aurhor, 


e. If the Fetus be not formed, he that ſtrikes the Mother, ought to make Satisfaction, as well for the 
Harm done her, as becauſe he hath hindred Nature from perfecting her Work, and giving Life to ſo noble a Creature as Man; 
but if the Fetus be already formed, every Member being in ies Natural Place, and having its proper Qualicies, the Perſon 


ought to be put to Death; Philo dex Leg. ſpecial. See Selden de Jure Nat. & Gent, See Hebr. I. 4. c. 1. | 
med, a Man by hurting the Woman on purpole, cauſes a bodily N, or other Infirmity in 
when he is grown up, profecute the Author of füch a Damage, and ſhall obtain Satisfaction according to his 
ſpeaks in a Place cited hereafter, where he treats alſo of another Queſtion, which deſerves our Notice, 


Fetus be compleatly for 
the Child ; he may, 


Damage, as our Author 
lib. 4. c. 12. f. 10. 

| 6) Yer Our Author does n 
to which ali the reſt may be 


Further, if before the 


o where do ir formally, but he treats in their proper Place of the four princi pal Adventitious States, 


or Member of a Society. * viz. Marriage, the Relation of Parents and Children, Maſter and Servant, and Citizen, 


ter, 8. 12. Cc. 


(4) Viz. When we have paſſed the Dez 
Nephew, Niece, Couſins, he and ſhe, hoy 
ſcendents, ſo the Line of 


o this we may add the Diviſions of Moral Perſons, which our Author lays down in the ſame Chap- 


rees of Father, Mother, Grandfarher, Grandmother, Brother, Siſter, Uncle, Aunr, 
ome others depend ing on them; for as we have no other Names proper for ſuch De- 
Kindred produces no ſuch ſtrong Ties between them, who are in ſuch diſtant Degrees of Relation. 


ſides 
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6 Of the Origine and the Variety of Moral Entities. Boos 1, 


Sides manag'd and tranſacted. Of this Sort the moſt 
ſignal and material are Peace and War, which two 
States, (1) Libanius ſays, comprehend all the At- 
fairs, and all the Conduct of Life, Peace is that 
State by which Men live quietly together, without the 
Diſturbance of Violence or Injuries, and vc luntarily dil- 
charge their Mutual Duties, as Matters of neceſſary Ob- 
ligation. War, on the other hand, is a State of Men 
mutually engag d in offering and repelling Injurics, or en- 
dea vouring forcibly to recover their Dues. Peace may 
be divided into Common and Particular; the former 
ſuch as is maintain'd amongſt Men by Duties flow- 
ing purely from the Law of Nature ; (2) the latter 
ſuch as derives-its force from expreſs Covenants 
and Leagues, binding both Sides to agreeable Per- 
formances : This again is branched into Internal 
and External, the one (3) between Members of the 
ſame Commonwealth, the other regarding Per- 
ſons of different Countries and Governments, 
whether as Common Friends, or as Special Con- 
federates and Allies. A Common or Univerſal War 
ingaging all Mankind at the ſame time, is an im- 
poſſible Suppoſition; this being a direct Conſe- 
quence of the State of Beaſts. Particular War is ei- 
ther Internal and Civil, or External; that, between 
Members of the ſame; (4) this, between thoſe of dif- 
ferent Communities. When the Ad, of War are 
ſuſpended, though the State ſtill continue, ſuch a 
Ceſſation is call'd a Truce (a). 

IX. States are ſaid to be conſider d determinately, 
when we meaſure them according to the high or 
low Degree of Eſteem which attends them, or ac- 
counting as they are reckon'd more or.leſs honour- 
able. (5) For ſince peculiar Rights and Obligati- 
ons accompany each State, every one obtains a 
larger Share of Splendor and Credit, either as its 
Rights are more numerous and (6) more forcible; or 
as its Obligations are directed towards the Perfor- 
mance of ſuch Works as require a ſingular Abilit 
of Parts and Wit. On the other hand, thoſe 
which demand only dull Pains and Labour of Bo- 
dy, are in very little Value and Repute. 


X. The latter Sort of Stare, which, in our Ge- 


Mc. * * A — _— * * 


neral Diviſion, we ſettled with relation to Time. 
in conjunction with ſome Moral Effect, may be 
divided, firſt, into Seniority and Funiority; both 
which are conſider'd, either with reſpect to the Du- 
ration of Human Exiſtence, and are then call d 
Age, the Degrees of which are Infancy, Childbood, 
Puberty, Youth, Manhood, fi d Age, Declining, Old, 
and Decrepit Age: or, with regard to ſome Adven- 
titious State, (7) according as a Man hath conti- 
nued a longer, or a ſhorter Time in it. Secondly, 
Into Plen-age (8), when one is preſum'd able by 
his own Strength and Diſcretion to manage his AL 
fairs; and Non-age, when a Perſon hath need of a 
Tutor, or Guardian, becauſe he is ſuppos'd, upon 
the account of Weakneſs of Judgment, incapable 
of dexterouſly proſecuting his own Buſineſs. The 
Limits of this State are different, according to the 
various Conſtitutions and Cuſtoms of Nations. 
Different from Non-age, is what we may call ay 
Age capable of (9) meditated Guile; the Bounds of 
which it is likewiſe impoſſible to aſſign. <#l;an in 
his Various Hiſtory relates a very remarkable Way 
of diſcovering ſuch an early Deceit. A Boy, ha- 
ving taken up a Golden Plate (%) dropt out of Di- 
anas Crown, was indicted in Court: The Judges 
order'd a pack of trifling Play-things to be laid up- 
on the Board, and amongſt theſe a Plate of Gold, 
and bid the Boy chuſe which he lik'd beſt; who a- 
gain laying hands on the Gold, was condemn'd as 
guilty of the former Sacrilege. 
XI. Before we proceed to other Matters, it ſeems 
neceſſary for us to obſerve, that, through Scarcity 
of Words we are frequently compell'd to expreſs by 
the ſame Term, the State it ſelf, and the Attribute 
proper to ſuch a State; though they are really di- 
ſtint, and form different Conceptions in our 
Minds (c). Thus, to give an Inſtance, Liberty is 
us d as well for a State with analogy to Space, as fora 
Faculty f working with reſemblance to an A#jive 
Quality (10). And fo Nobility, ſometimes expreſſeth 
a State, ſometimes an Attribute, or Affection of the 
Perſon in ſuch a State, in the manner of a Paſſroe 
Quality. So likewiſe the word Truce denotes both 


* * 


(a) Vide Grot. de Jur. B. & P. I. 3. c. 21. (b) Lib. 3. Cap. 16. 


— 
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(c) Senec. de Benet. I. 2. c. 34. There is a vaſt multitude of things which have no peculiar words fix'd upon them; and theſe we 


expreſs not by proper, but by foreign and borrow'd Names. | 


Mr. Barb. NOTES on S. VIII, IX, x, XI. 


(1) Progymnaſm. p. 8. c. Edit. Fariſ. Morel. Ariftotle, as Mr. Hirtius obſerves, had before ſpoken to the ſame effect. A tema 
K. 


* 


I? 5 d gi, &c. The whole Life of Man is divided into Labour and Idleneſs, War and Peace. Polit. 1, VII. c. 14. 


Pariſ. 1629. | 
( 5 See Book the VIII. Chap. IX. Se. 2, 3. &c. 


and 


(3) Viz. So far as they execute the fundamental Agreement, punctually, for the ſake of which the Society was eſtabliſhed, 
o not oppole by open Fact the Lawful Power, which is exerciſed over them; and ſo that Peace is not diſturbed by any Sort 
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ot Violence, but only that which we are engaged not to uſe, when we entred into a Society. As for Example, The Internal 
Peace of a State ſuffers no Interruption, when the Magiſtrate uſes the Power entruſted to him to curb in and puniſh the Breakers 
of rhe Laws. But when the Subjects will by force deliver a Criminal from Puniſhment, and endeavour to oppoſe the Magiſtrate 
in the Exerciſe of his Legal Auchoricy, this is called a Civil War. Element. Furiſprud. Univerſ, p. 17, The War alſo which 
breaks out among Confederates united together by a perpetual Alliance may alſo be looked upon as an Inteftine War, ar Mr. Hir- 
tius there obſerves. | | | mo 
| (4) When this ſort of War is extinguiſhed at its firſt Riſe, viz. without any regular Preparations on either Side, it is a Sedi- 
tion; when Subjects take up Arms unjuſtly againſt their Sovereign, it is a Rebellion. In Democracies and Ariftecracies, when 
the People and the Magiſtrates make two Parties, and uſe Acts of Hoſtility one againſt the other, this is properly call'd a Civil 
War. Element. Furiſprud, Univerſ. p. 18, $53 | | | 
3 See Mr. Daumat's Publick Right, Lib. I. Tit. IX. Sect. 1. and what our Author ſays l. 8. c. 4. 

6) More forcible.) The French Tranſlator renders the words, validiora jura, more conſiderable, i. e. of greater validity and 
Certainty ; for the Honour of an Employ does not depend upon the Manner of obtaining it, but upon the Dignity and Privi- 
leges, which it confers on ſuch as are inveſted with it. And fo this ſeems the better Tranſlation. 

(7) And ſo we ſay for Example, an Old General, an Old Soldier, a Young Apprentice, Cc. 

(8) See Lib. III. Ch. VI. S. 4. and Lib. IV. Ch. IV. 5. 15. f | | 

(5) The Roman Law declares ſuch as are in their Non-age, or net far from ir, capable of Deceir. Igitur doli non capaces, ut ad- 
modumi mpuberes- —excuſati ſunt. Digeſt. Lib. 47. Tit. 12. de Sepulchro violato, Leg. III. S. 1. See Cujas's Obſervations Lib. 
VI. CE. 22. & Digeſt. Lib. 47. Tit. g. de vi bonorum Raptorum, Leg. II. 5. 19. ; * 

(12) The Author will explain a little lower, viz, $. 19. What he means by Qualities Active and Paſſive. 


the 
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the State of Peace, and the Manner of Settling it. 
Nor muſt we forget to hint, that as one Perſon 
may be at the ſame time engag'd in ſeveral, States, 
provided that the Obligations of thoſe States do not 
interfere with one another, ſo the Obligations ad- 
hering to one particular State, may, according to 
different Parts, be deriv'd from different Princi- 
ples. And therefore he that only collects the Ob- 
ligations flowing from a ſingle Principle, and o- 
mits the reſt, doth not preſently form à diſtinct 
State incapable of other Obligations, beſides thoſe 
which he hath taken notice of. Thus he that ga- 
thers ſeveral Parts of the Office of Prieſts purely 
from the Holy Scriptures, doth not in the leaſt de- 
ny, but that they are likewiſe bound to ſuch Per- 
formances as the Conſtitutions of particular Go- 
vernments ſhall farther enjoyn. So we that profeſs 
in this Work to treat only of thoſe Duties of Men 
which (1) the Light of Reaſon ſhews to be neceſ- 
ſary, do not at all pretend that there ever was, or 
now is, or ought to be, ſuch a State in which thoſe 
Obligations only ſhould prevail, excluſive of all o- 
thers. Nay, it would be almoſt a needleſs Diſqui- 
ſnion to ſearch, whether ſuch. a State of Men was 
once ſo much as likely to haye been in the World, 
For the Aſſertion, which ſome ſo confidently lay 


* 


down, could never yet be clearly made qut; That 
If Man bad continued in his Primitive Holineſs, the 
Law of Nature 'alone, as it govern'd bim at firſt, ſo 
ſhould have continy'd. its Sway, except that one or two 
(2) Poſitive Commands might probably have been added 
t it. We may juſtly queſtion, whether Mankind, 
although untainted with Sin, ſhould have always 
paſs'd their Time in the Compaſs of a, ſingle Gar- 
den, ſuſtaining themſelves with the Fruits of Spon- 
taneous Growth, and not have cultivated and a- 
dorn'd their Ways of living, by Induſtrious Ma- 
nagement, and by Variety of Arts and Inventions, 
For what Prejudice could it have been to their O- 
riginal Innocence and Integrity, if upon the Mul- 
tiplication of Human Race, they had divided into 
ſeparate Societies in the Forms of Commonwealths? 
And what Notion can we frame of ſuch Societies, 


— 
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without the Addition of Poſirive Laws and Conſti- 
tutions ? | es | 

XII. Moral Entities, fram'd with Analogy to Sub- 
ſtances, are call'd Mora! Perſons (a); which are ei- 
ther particular Men, or ſeveral joyn'd in one Body 
by ſome. Moral Tie, conſider'd with the State and 
Office which they maintain in Common Life. Mo- 
ral Perſons are either Simple, or Compound. The 
Simple, according to the Difference, of their Poſts 
and Employments, are either Publick, or Pri vate; 
as their Duty is immediately apply'd, eicher to the 
Benefit of Civil Society, or to the particular Ad- 
vantage of (3) every „ ee Member. Publick 
Perſons, by 2 genera! Cuſtom of the Chriſtian 
World, are divided into Civil and Eccleſiaſtical. The 
former 4 are ei er Principal, or Inferior, DI 
Principe! Perſons, ſome, adminiſter Affairs with a 
Supreme Power ; others either execute ſome Part of 
the Adminiſtration by Commiſſion, from the Su- 
preme Power, who are opsrly eb Magiſtrates, 
or elſe aſſiſt with their Advice an 8 l in the 
Management of the Commonwealth. The I»ferior 
perform a leſs Noble Service to the; Community, 
and Act under the Magiſtrates, with reſpect to their 
Publick Capacity. In War the Officers, whether 
of higher or lower Commiſſions, anſwer to Ma- 
giſtrates, and are aſſiſted, in Subordination, by the 
Common Soldiers. We reckon Men of that Pro- 
feſſion amongſt publick Perſons, in as much as 
they are auchoriz'd by the Supreme Power, either 
immediately or mediately, to bear Arms in the 
Service, of the Commonwealth. | 

There is likewiſe a peculiar Species of Pol:tick 
Perſons,” which we may. file Rare ee becauſe 
they ſuſtain the Character of other Perſons : ſuch 
as, being inveſted with the Power and Authority 
of acking by another, do in his room tranſact Bu- 
ſineſs with the ſame Force and Validity, as if he 
bimſelf had manag'd jt. Of this Kind are Lepates, 
Vicars, Burgeſſes, & G. | | 

A new Billiton hath been brought in of late; 
between Miniſters, (5) of a Repreſentative Cha- 
rater, who are Ambaſſadors properly ſo call'd; and 


. 
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(e) The Romas Lawyers ordinarily reſtrain the word Perſon to thoſe that are Free : and rank their Slaves «mongſt the Goods they 


paſfeſſed. ' 


2 ©. Mir. Barb. NOTES on 5. XII. 5 
(1) In Oppoſition to Revelation, and, particular Rules of the Civil Laws of every Country, from whence ariſe three diſtin& 
Sciences, viz. Natural Righr, which bd | — to all Men without Exception, Civil Right, which is or may be different accor- 


ding to the Intereſt of every State, 
Pref. §. 2. | | 


Moral Theology. See the Author's Abridgment of the Duties of 4 Man and Citizen. 


(2) It is not known, whoſe Words theſe are, which our Author cenſures. As to the Queſtion ir ſelf tis one of the moſt im- 


pertinent; for our Author elſewhere acknowl 
on which our whole lives now are | 


es, that it is very hard to imagine, how a Propriety of Goods and Government, 
t, could have Place in our State of Integrity. See his Spicil. Fur. Nat. c. 2. S. 9. and his 


Comment. ſuper. inven. Vener. Lipſ. pullo. p. 386. Nevertheleſs ſome others have treated ſeriouſly upon this frivolous Queſtion as 
Mr. Thomaſius Inſt. Turiſpr. Dive Lib, I. c. 2. S. 37. 39. and Mr, Airtius in his Elem. prud. Civil. I. 1. Se. 3. S. 8. . 
(3) There is another Reaſon, why they are called ſo, and that is, that they are ſertled in publick Employ's by the Autho- 


rity of a Civil Society, or of them that govern it. 
Man, unlefs the State will interpoſe and confer them. 


Whereas private Employments depend upon the Will and Choice of every 


(4) Why does he not define what is meant by Perſons Political, or. Civil? T . fuch, as (for ſo our Author himſelf 
A 


ſpeaks. Elem. Furiſprud. Vniverſ. p. 23.) adminiſter by publick Authority thoſe 


rs which have a particular Regard to Civil 


Society, conſidered as ſuch, whereas Eccleſiaſticks are to take care of Matters of Religion only. Theſe laſt; though they ought 
to be ſubject to their Sovereigns in Temporal and Civil Matters at all times, yet may and oughr alſo to be independent, as to 
Spirituals, provided they keep within their Bounds, and do not ſet up any other Religion, beſides the eſtabliſhed : and the Rea- 
ſon of it is, that as Religion is a Thing in its own Nature Free, at leaſt, diredly, and can't be ſuppos d to be admitted into Ci- 
vil Society for no End, every Eccleſiaſtical Society may do what it judges for the Intereſt of Religion, provided it encroach 
not upon any Prerogative of the Civil Power. See what ſhall be ſaid hereafter, lib. VII. ch. 4. S. 11. Note 2. Nevertheleſs, I 
by 25 78 350 5 here, which may be a Foundation for any Principles contrary to the Engliſh Author, Of the Rights of 
riitian Arch. 0 
(5) The Author here quotes the Work of Mr. Wicquefort, Entituled, The Embaſſador, and bis Office, printed in his time with- 


rg Bogus, and under a different Title, viz, Memoirs concerning Embaſſadors ; but lately publiſt ed with many Addicions, 
above. 3 | e ; | 


Miniſters 
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Miniſters of the ſecond Order, as Envoys or Reſi- 
dents, who do not, like the former, expreſs the full 
Power and Grandour of their Maſters (1). 

With reſemblance to theſe Publick Repreſenta- 
tives, Tutors and Guardians are concern'd for Pri- 
vate Perſons, as they manage Affairs in Behalf of 
Pupils or Minors given them in charge. 

On this Point Mr. Hobbes (a) is miſtaken, when 
he will have it frequently to happen in Commu- 
nities, that a Man ſhall bear the Perſon of an Inani- 
mate Thing, which therefore is it ſelf not properly a Per- 
ſon; as ſuppoſe of a Church, a Hoſpital, a Bridge, &c. 
For there appears no Neceſſity of introducing a 
Fiction of Law, to conſtitute Perſons by whom a- 
ny of theſe ſhould be repreſented. Ir being more 
Natural to ſay in plain Terms, that particular Men 
are impower'd by the Community, to collect the 
Revendie, ſettled for the preſerving of ſuch Places, 
or Things, and to carry on and ſuſtain any Suits 
that ſhall ariſe on thoſe Accounts. 0 

The Variety and Diviſion of Eccleſiaſtical Perſons 
is obvious to every Man, according to the particu- 
lar Religion in which he hath been bred up. Nor 

can any Man of Letters be at a loſs to apprehend 
what Kinds of Perſons are founded in the Manage- 
ment of Schools. | 
Private Perſons are of a vaſt Latitude and Ex- 
tent; yet their principal Differences may be taken; 
fr/#, from their Buſineſs, Craft, or Trade, which 
imploys their Pains, and exhibits their Livelihood: 
and theſe are, either Creditable and Genteel, or 
ſuch as ſeem to carry in them more Baſeneſs, or 
Drudgery. Secondly, From the Condition, or, as 
we may ſay, the Moral Situation which any one 
obtains in a Community ; in which reſpe& one is 
a Citizen, with more or leſs Priviledges ; anothet 
4 Sojourner, and a third a Stranger. Thirdly, From 
the Place in a 1 upon which account one is 
{aid to be a Houſholder, which may comprehend 
the Perſon of a Husband, a Father, and a Maſter; 
another is call'd a Wife, another a Son, another a 
Servant : Theſe may paſs for the ordinary Mem- 
bers of a Family; the extraordinary are Gueſts 
and Lodgers. Feurthly, Upon account of Race 
and Birth; whence ariſe Nobles, ( divided into dit- 
ferent Degrees in different Countries) and Plebei- 
ans. Fifthly, From Sex and Age, whence come the 
Differences of Men and Women, and the Diſtin- 
&ions founded in Childhood, Youth, Manhood, 
and Old-Age(2). For though the Diverſity of Sex, 
and Number of Years, are not of external Impoſi- 
tion, yet in the Method of a Social Life, they in- 
volve ſome kind of Moral Notion ; in as much as 
different Actions are becoming in different Sexes, 


ö 
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and Perſons of varidus (3) Ages require a various 
Treatment and Application. | WM 
XIII. A Compound Moral Perſon is then conſtitu- 
ted, when ſeveral Individual Men are ſo united to- 
gether, that what they will or act by virtue of that 
Union, is eftcem'd a ſingle Will, and a ſingle Act, 
and no more. And this is ſuppos'd to be done, 
when the particular Members ſubmit their Wills 
to the Will of one Man, or of one Council, in 
ſuch a manner as to acknowledge, and to deſire o- 
thers to acknowledge, for the common Act and 
Determination of them all, whatever that Man, 
or that Council ſhall decree or perform, in Mat- 
ters which properly concern ſuch an Union, and 
are agreeable to the End and the Intention of it. 
Hence it comes to paſs, that whereas in other Ca- 
ſes, when many Men will or act any Thing, we 
coticeive ſo many diſtin&t Wills and Acts as there 
are in number Natural Perſons, or Human Individuals; 
yet When they cloſe, and form a Compound Perſon, 
they are ſuppos'd to have but a ſingle Will, and e- 
very. Action which they perform is conſtrued as 
one only, although 4 Number of natural Indivi- 
duals concur in its Production. And hence ſuch a 
Compound Perſon doth tid wow to obtain ſome par- 
ticular Goods and Rights which none of the Mem- 
bers, in their private and ſeparate Quality, can 
claim or arrogate to themſelves (4). 
Here alſo we muſt remark, that as Natural Bo- 
dies continue the ſame, although in length of Time, 
by flow and ſilent degrees they receive a conſidera- 
ble Alteration from the various Acceſſions and De- 
ſertions of their Particles; ſo by the particular Suc- 
ceſlion of Individuals, the Identity of the Cam- 
pound Perſon is not injur'd: unleſs at one and the 
ſame time ſuch a Change ſhould arrive, as would 
etitirely take away the Nature and Conſtitution of 
that tiniced Body. On which Point we ſhall be 
more large in (5) another Part of our Work. 
Compound Moral Perſons, or Societies, may, after 
the manner of ſingle Perſons, be divided into Pub- 
lick and Private. Atid the former again are ſub- 
divided into Sacred and Civil. Of the Sacred, ſome 
we may call General, as is the Catbolick Church, 
and likewiſe any particular Church, whether com- 
prehended within the Bounds of ſuch a Nation, or 
diſtinguiſh'd from others by Publick Forms of Con- 
feſſion. Others peculiar, as are Councils, Synods, 
Conſiſtories, Presbyteries, c. Civil Societies are 
alſo either General, as a Commonwealth, of which 
there are many Species, as Simple, Compound, Re- 
gular, and Irregular ; or particular, as a Senate, 
an Order of Knights, a Tribe, a Parliament, Ger. 
Armies may be called Military Societies, and conſiſt 
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() Leviath. cap. 16. 


3 3 Mr. Barb. NOTES on 5. XIII. | 
(1) This is a viſible Miſtake in our Author, who has aſſerted the contrary elſewhere, and ought to have been corrected by 
Mr. Hirtius, who put out the Frankfort Edition in 1705; for there is great Reaſon to reject the Sentiments of ſuch Men (i 
( . Fa". gs woke _ wy” who _ my * properly ſo called, are as their Maſter himſelf, who ſends 
them; NIOMUCH, that the Prince or State, to whom they are ſent, ought to give them the ſame H ir Ma- 
ſter. The Character of an Embaſſador certainly tives nelcher th . - —_ 


not pretend, becauſe his Maſter has a Superiority above another Prince, that he muſt perſonally be preferred before him. See 


what our Author ſays, Lib. III. ch. 4. 5. 20. 


(2) ln the Civil Law ſome other Diſtinctions are made among Perſons from their Age and Sex. See Mr. Daumat's Civil Laws 


in their Natural Order 
Hominum. 


(3) Ages is not in the Original, but the Manner of Reaſoni iuni es ; . 
our Author himſelf does in bs Elements. Juriſpr. Univer, Ig and Begiuning of the Sentence require the Addition of it, 5 


(4) As for Example, No private Perſon hath a Righr to puniſh Criminals, although the Right to do it proceeds Original 


from Private Perſons, the Sovereign only has chat Power, 
(5) See Lib, VIII. Ch, XII. ge 


„Lib. I. Tit. II. Set. I. of the Preliminaries ; and the Interpreters upon the Digeſt. Lib, I. Tit. v. De ſtat 


— _— 


e Dignity nor Title of a Sovereign, and ſuch a Miniſter my 


of 


Cnr. I, Of the Origine and the Variety of Moral Entities. 9 


of (1) Regiments, Troops, Cohorts, Companies, 


C. 
Amongſt Private Societies, we do not only reck- 
on Families, but all the (2) Colleges, or Corpora- 
tions in a Kingdom, or a City, as thoſe of the 
Merchants, of the Artificers, and the like. To 
make a minute Catalogue of every Species, we 
think unneceſſary to our preſent Deſign. 
XIV. Concerning the Nature of ſimple Moral 
Perſons, we have this farther to obſerve ; That as 
one and the fame Man may be in ſeveral States to- 
gether, (3) provided they do not claſh with each 
other, ſo he may ſuſtain ſeveral; Perſons together, 
vpon Suppoſition that the Duties attending thoſe 
Perſons may be perform'd together by him. For 
though upon a natural account one cannot be both 
a Husband and a Wife, both a Son and a Daugh- 
ter; nor in a Moral Conſideration, at the ſame 
time, a Maſter and a Servant, a Judge and a Pri- 
ſoner, a Party and Witneſs ; yet nothing hinders 
why the ſame Man may not be, (for Example) 
at home a Houſholder, a Senatar in Parliament, an 
Advocate in the Halls of Juſtice, and a Counſel- 
lor at Court. In as much as thoſe particular Offi- 
ces do not require and engage the whole Man; 
but may, at different times, be all conveniently 
adminiſtred (a). And upon this Principle the wi- 
ſer Heathens undertook to defend Polytheiſm (6), 
which they knew well enough was contrary to 
Reaſon: for their Excuſe was, they only. con- 
ceiv'd ſuch a Number of Perſons in the ſame Su- 
preme Being, as might anſwer the Variety of O- 
perations which proceeded from his Eſſence and 
Nature (c) (4). k 

It's very plain from the Name and the Notion of 
Inſtitution, that when a Man enters on the Capaci- 
ty of a new Perſon, there is no Natural Change 
produc'd in him, no Generation of new Natural 
Qualities, no Augmentation of old ones : but what- 
ever-accrues to him from this Relation, is compre- 
hended within the Sphere of Moral Things. So 
when a Man's declar'd Conſul, he is made ne'er the 
wiſer, nor when he lays down his Office doth helay 
- down any of his Parts with it. Though ſome have 
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Common to Mankind, on account 7 


proper to particular Men. A thir 
Judgment. 


Idem de Oratore. 
(5) Senec. de Benef. 1. 4. c. 7. 


(a) Cicero, Off. lib, 1. c. 30. We muſt underſtand, that we are by Nature inveſted, as it were, with two Perſons, or Capacities ; one 


obſerv'd, that the Splendor of Men's Dignity hath 
frequently a ſtrong Influence on their Actions, and 
that many Men have made very different Figures 
in a Publick, and in a Private Station. But we 
may reckon theſe Fancies amongſt the common 
Deceptions of Sight, occaſion'd by gaudy Pomp 
and Show. The Caſe being much the ſame, as 
when Country People imagine the Name and Ti- 
tle of Doctor to have ſome Share in the Force and 
the Succeſs of a Preſcription (d). Except indeed, 
that ſome kinds of Parts and Diſpoſitions are ronz'd 
and enliven'd by Buſineſs; and on the contrary, 
lye dormant in a State of Eaſe (e). Yet there is 
no Queſtion to be made, but that when God Al- 
mighty impoſeth a peculiar Charge and Perſon on 
any Man, he can, and often doth indue him with 
extraordinary Qualities, beyond the Meaſure of 
Moral Acquirements; as is evident from the Holy 
Scriptures (7). 5 X | 
From what hath been offer'd on this Subject it 
appears, that the Jews heretofore attributed too 
large Effects to their Regeneration, by which the 
new Perſon of a Proſelyte of Fuſtice was impos'd on a 
Gentile : as when they affirm'd, that there was no 
Force remaining in his former Kindred ; that he 
ought not to eſteem, or uſe as Relations, his Bre- 
thren, Siſters, or Parents; nor his Children be- 
gotten in his firſt Condition (g). The Canſe of 
this Error was their abſurd Belief, that a new Soul 
was infus'd into the Proſelyre. N 
XV. It may not be amiſs, in the laſt place, to 
obſerve, that Men ſomerimes frame a kind of Sha- 
dows, or Images of Moral Perſons, for the repre- 
ſenting of them in Sport and Jeſt. Whence it'came 
to paſs, that the Term of Perſon hath been peculiar- 
ly challeng'd by the Stage. The Eſſence of a Fejgn- 
ed Per/on conſiſts in this, that the Habit, Geſture, 
and Speech of another real Perſon be handſomly ex- 
preſs d: Thus the whole Procedure bears only a 
Countenance of Mirth; and whatever ſuch a ficti- 
tious Actor ſays or does, leaves no Moral Effect be- 
hind it, and is valud only according to the Dexte- 
rity and Artifice of the Performance. For which 
Reaſon we may, by the way, juſtly wonder, why 


9 


of our being Partakers of Reaſon, and of that Excellence by which we ſurpaſs the Beaſts : the other 
is caft upon us by Time or Chance : A fourth we undertake and accommodate to our ſelygs by aur own 


T ſuſtain Three Perſons at the ſame time; mine Own, the Adverſary's, and the Fudge's. 

| There may be ſo many Appellations of G OD, as there are Empleyments. 

(c) Maxim. Tyrius, Diſſert. 23. The Gods are one in Nature, though many in Name. But we, ſuch is our Tenorance 
them different Titles, according to the different Helps and Favours which they afford Mankind. | ; 


aſſign 


(4) ——— 


5 Vide Corn. Nep Alcibiad. c. 1. 
(8s) Vide Selden de F. N. & G. |. 2. c. 4. 


(1) Our Author expreſſes theſe Parts of an Arm 
lus, &c. to which we have no Terms that will 
riſes of Juſtus Lipſius upon this Matter. 

(2) Collegia is a Name given to the A 
poration, and ſuch were the Collegia, 
&c. as we have at London Co 

(3) Mr. Hirtius has treat 
dures ſuſtinente Perſonas, 
on the Mein, A. D. 1700, 


Vide Exod. III. IV. Deut. XXXIV. 9. 1 Sam. X. 6, 9. M 


| — Purprra vendit | 
C auſſidicum, vendunt amethyſtina ; convenit illis, 
Et ſtrepitu & facie majoris vivere cenſus, Juv. Sat. 7.V. 135, &c. 


att, X. 1.19, 20. 


Mr. Barb. NOTES. 


y according to the manner of the Romans, as Legio, Turme, Cohors, Maritpu- 
exactly anſwer, and therefore we are forced to tranſlate them thus. See the Trea- 


ſſemblies of ſome particular Society of Men of one Trade or Calling in a City or Cor- 


or Societies of Coachmen, Augurs, Aſculapius, or Health, Dendrophori, or 
mpanies, or Collegi4 of Mercers, Drapers, &c. 


ed at Large of this, and cleared it b 
which makes up a Part of the third To 


| r Timber- Merchants, 
Vide Mr, Daumat, Of Publick Right, Lib. f. Tit. 15. 


y a great Number of Examples in his Diſcourſe, De uno homine 
me of his Commentaries, and ſmall Tracts, Printed at Frankfort 


| (4) See Mr. Le Clerc's Bibliotheque Choiſie, i. e. Choice Library Tom. 3. Art. I. 
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Peter (1), Biſhop of Alexandria, approv'd of the 
Baptiſm which Athanaſius, when a little Boy, had 
adminiſtred to one of his Play-fellows (a). 

Put the Inſtitution, which produceth true Moral 
Perſons, is allow d no ſuch Liberty; but ought al- 
ways to preſuppoſe ſuch Qualities as may contri- 
bute to the ſolid Uſe and real Benefit of Human 
Life: And he that in conſtituting Perſons hath not 
2 Regard to theſe Endowments, is to be eſteem'd 
an extiavagant Buffoon, and a vain Inſulter over 
Mankind (2). Thus Caligula might have made a 
Conſul of the moſt Wicked, or of the moſt Senſleſs 
Wretch in Rome, provided the Man had been a free 
Citizen, and could at leaſt have perform'd the 
Common and Formal Part of that Office: But to 
deſign his Horſe Incitatus the fame Honour, was a 
Pitch of Madneſs, and of Inſipid Raillery : nor a 
leſs Impudence than when he ſet him up for aMaſter 
of a Family, and gave him a Houſe and Furni- 
ture; where there was good Entertainment pro- 
vided for Gueſts invited in the Name of the Beaſt 
(b). An equal Madneſs was it, as well as a horrid 
Impiety, that many of the Ancients, to flatter 
their Princes, their Founders of States, and other 
Worthies, rank'd them after their Death' in the 
Number of the God's (c). And what to think of 
the Canonization * the Modern Papiſts, no 
Man of Senſe is at a loſs. 5 

XVI. As to Things conſider'd as they are the Ob- 
ject of Law (d), there ſeems to be no occaſion of 
ranking them under the Head of Moral Entities. For 
though Men are conceiv'd as different Perſons, up- 
on account of their different State or Office, yet 
Things do not raiſe ſuch diſtin Notions in us, 
with reference to their Owners, whether our ſelves 
or others, or whether the Propriety be yet uncertain. 
When at firſt ſome Things fell under particular 

Right and Dominion, and others were left exempt, 
we mult not fancy, that they themſelves acquir'd 
any new Qualities; it ſeems rather, that upon in- 
troducing this Propriety of Things, a Moral Qua- 
licy aroſe amongſt Men, of which the Men were 
the Subjects, and the Things only the Terms : For, 
as during the Primitive Communion of Goods, any 
Man had a Right of applying to his proper Uſe, 
what equally belong'd to all; ſo when once 
Maſters or Owners were conſtituted, there ſprung 
up a Right in each particular Maſter of diſpoſing 
how he pleas'd of his Own, and an Obligation in 
all other Maſters to abſtain from his Poſſeſſions. 


W 


But the Things themſelves obtain'd nothing hence, 
but an extrinſical Denomination, as they make the 
Object of ſuch a Right, and of ſuch an Obligati- 
on. So when certain Things are ſaid to be Holy 
or Sacred, no Moral Quality of Holineſs inheres 
in the Things; only, an Obligation is laid upon 
Men to treat them in ſuch a particular manner: 
and when that Obligation ceaſerh,. they are ſup- 
pos'd to fall again into promiſcuous and ordinary 
Uſe. Let if, ſtill, any Man will poſitively main- 
tain, that there are ſome Things, as well as Per- 
ſens, which ſhould be call'd Moral, he muſt take 
care ſo to explain himſelf, that he may beunderſtood 
to attribute this Morality to the Things, not formally, 
as if it, were inherent, but only objectively, as it is 
rerminated in them (3). 3 4 
XVII. Thus much of thoſe Mora! Entities which 
are conceiv'd with Analogy to. Subſtance. We are 
now to enquire about thoſe that are really and for- 
mally Modes, and paſs in our Notion as ſuch, 
Modes may be conveniently enough divided into 
(4) Modes of Affection, and Modes of Eſtimation-: 
According to the former, we ſuppoſe Perſons to be 
affected in ſuch and ſuch a manner; according to 
the latter, both Things and Perſons may be rated 
and valn'd. The former fall under the Name of 
Quality, the latter of Quantity; if we take both 
thoſe Terms in the moſt extended Senſe. Quali- 
ties, ſo far as concerns our Buſineſs, may be divid- 
ed into Formal and Operative. Formal Qualities are 
ſuch as do not tend, nor are directed towards any 
Act or Work, but agree and are joyn'd with the 
Subject, in the manner of pure and naked Forms: 
whence we may likewiſe call them Simple Attributes. 
Operative Qualities are, either Primitive, or Deriva- 
tive. By the Primitive a Thing is conceiv'd fit and 
able for ſuch an Act: They are divided into Inter- 
nal (5), and External (6), and may be term'd 
Moral Paſſive Qualities. The Derivative are thoſe 
which proceed from the Primitive, and are the (7) 
Acts themſelves, as the former were the Powers. _ . 
XVIII. Among Moral Attributes, Titles have a 


conſiderable place, which are apply'd for the Di- 


ſtinction of Perſons in Civil Life, with reference 
to their State and their Eſteem. They are chiefly 
of two Sorts. Some directly ſignifie the Degree of 
the Rate and Value, which Perſons bear in.com- 
mon Account, together with the Qualities pecu- 
liar to Men of that Rank: but the State it ſelf 
they only denote indirectly and by the Bye, and 


(a) Sozom. l. *% c. 17. Add the Arg 


Tacitus, An. IV, 


(1) The greateſt Number of Learned Men 
when this pretended Baptiſm was adminiſtred. 


s 17 ument of the Biſhops of Minorca in the Council of Trent, by Father Paul, B. 2. concerning 
the Intention of the Miniſter in the Celebration of the Sacrament. | 


(b) Sueten. Calig. c. 58. (c) See Tiberius's Speech in 


(4) The different DiſtinSions of Things with reference to Law, will be explain'd in the 4th and 5th Books. 


Mr. Barb. N OT ES. ä a 
reject this Story, becaule (as they prove) S. Athanaſius was Eighteen Years Old, 


ö See the Life of this Father written by che Zenedictines, but it is ſufficient for 
our Author's Deſign, that the Fact was poſſible. | | | 


2.) A witty Speech of Antiſthenes deſerves our Notice in this place. 


that hereatter Aſies ſhould be called Horſes. 
can chooſe for your Generals Men that know nothin 


of Warlike Affairs, and whoſe Qualifications conſiſt only in having 4 
greater Number of Voices, Diog. Laert. Lib. VI. S. 8. Elie. Amſt. os VE ! * | 


(3) The different Diſtinftions of Thin 
& Digeſt. l. 1. Tit. 8; de rerum Diviſione, 


them, they only modify, i. e. diſpoſe Moral Perſons. 
(5) Internal 


gs in relation to Righr, ſhall be explain'd in Lib. IV. and V. See the Inſtit. J. 2. Tit. I. 


, 1. J. as alſo Mr. Daumat's Civil Laws in their natural Order in the Preliminaries, Tit. 3. 
(4) Modi affedivi. Words hard to be tranſlated: The French renders 


them, Simple Modes; becauſe, as our Author explains 


Qualities are ſuch, as are really inherent in a Perſon, as Power, Right, Obligation; as alſo ſuch Paſſive Qualities 
of which our Author treats in 


are not very Scholar-like, 
(6) External Qualities are ſuch, as are not annexed to the 
upon the Perſon, See S. 21. following. 
(7) Viz. Theſe derivative 
Gur Author ouzht to have av 


5. 20. following. It were to be wiſhed, that our Author had been clearer in his Diviſions, which 


Perſon, but being fixed to External Objects, make an Impreſſion 


Qualities are nothing but the Effect and actual Operation of the primitive Qualities, In a word, 
oided all this Jargon and unproficable Diſtin&ions of the Schools, 


that 


He adviſed the Athenians upon a certain time, to decrees 
Some preſent replied in Banter, That can't be. But Gentlemen ( fays he) you 
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that either more clearly, or more obſcurely, ac- 
cording as ſuch a Title is uſually attributed to 
fewer, or to more States. Of this Kind are thoſe 
Honorary Epithets, commonly prefixed to the 
Names of Great Perſons, as Marks of General Re- 
ſpect: as, the meſt Serene, the moſt Eminent, the 
oſt luſt rious: the lignification of which riſes higher, 
or falls lower, according to the Condition of the 
Subſtantive to which they are joyn'd. Other 77 
tles diretHy figeifie ſome particular State, or ſome 
peculiar Seat and Place in a State, but indirediy de- 
note that degree of Value and Repute which uſu- 
ally accompanies ſuch a State : as are the Names 
of Moral Perſons, of thoſe eſpecially who fill any 
Poſt of Honour. Now theſe Titles are not con- 
ſider'd, as they are only Notions repreſenting 
to one Man's Underſtanding the State and Office 
of another, but as by virtue of human Impoſition 
they declare the Power and Authority of the Per- 
ſon that enjoys them. So that tis not a vain Con- 
tention about empty Ceremonies, when Men fre- 
quently have ſuch hot Diſputes and Quatrels a- 
bout Titles: becauſe upon the denial of a Title, 
we are ſuppos'd at the ſame time to deny the 
State, the Office, the Power and the Rights, which 
ſuch a Title generally expreſſes or includes. But 
here we — be ſure to obſerve, that the Impo- 
ſition of moſt Titles is not perpetual and uniform; 
but in different Countries, and in the ſame Coun- 
try at different times admits of very large Altera- 
tions. Thus the Tiles of the firſt kind which we 
mention'd, (or the Honorary Epithets) made uſe 
of by our Anceſtors, how mean and little do they 
found to the Ears of our own Age : while what 
was thought heretofore a worthy Mark for the 
Greateſt of Mortal Men, ſhall, now be de ſpis'd b 

an Inferior Scribler? For which reaſon the increaſe 
of ſuch Titles does not always argue the increaſe of 
Dignity ; but when the Titles {well higher, while 
the thing itſelf maintains its firſt condition, their 
Value and Price is ſuppoſed to be conſiderably de- 
baſed. Sometimes alſo a certain Title is affix d by 
way of Elogy and Complement to ſome particular 
Order, becauſe the quality or thing meant by that 
Title, is or onght to be conſpicuous in the genera- 
lity of the Members belonging to ſuch an Order. 
And hence thoſe Members, who are not really poſ- 
{e{s'd of the thing, do however enjoy the Title (1). 
Thus in the Order of Men of Letters, many Per- 
ſons are ſaluted with the Appellation of mo# Famors, 
and mot Learned, who are as much any thing elſe 
in the World as what thoſe Terms ſignify. And 
ſo too, an idle unactive Nobleman muſt have In- 
duſtry, and 8 and Valour applied to him in 
our Addreſſes. It happens likewiſe very common- 
iy, that Private Men, or others, either advance or 
diminiſh the Titles of Perſons, as they judge it 


convenient for the preſent Condition of their Af- 
fairs to flatter #nd careſs, or to deſpiſe and vilify 
them. And even in the latter ſort of Titles, as we 
above divided them, it frequently falls out that the 
Title may continue, tho' the Thing itſelf, or the 
Dignity and Right be in a high manner either bet- 
ter d or impair'd. And farther, 'tis very uſual, that 
in different Countries the ſame Word ſhall expreſs 
very different Degrees of Honour. And therefore 
it would argue a very unskilful Head, to place inthe 
ſame Claſs all thoſe who bear the ſame Title all over 
the World (2). It muſt not be forgot, that ſome- 
times a bare Title is attributed to a Man without the 
Thing, or without the Offices and the Profits which 
uſed to attend ſuch a Title; only to this intent, that 
he may hence obtain the external Enſigns and Bad- 
ges of the Honour, and may acquire a more cre- 
ditable Place and Seat in the Community of which 
he is a Member, Laſtly, It is worth remarking, 
that chiefly in the Titles of the principal Houſes of 
Europe, the ſame Title ſometimes imports both the 
Family, and the Poſſeſſion of the mention'd Ter- 
ritory ; ſometimes the Family only, without the 
Poſſeſſion, yet with the Right of ſucceeding to it 
according to the due Courſe and Order of Inheri- 
tance. | eb} 21 

XIX. Moral Operative Dualities (3) are either A- 
ctive or Paſlive. Of the former the mo? noble 
Species are Power, Rigbt, and Obligation. Power ig 
that by which a Man is enabled to do a thing lawfully n 
with a Moral Effet: which Effet is, that the Per- 
ſon exerciſing this Power, ſhall lay an Obligation 
on others to perform ſome certain Buſineſs which 
he requires, or to admit ſome Action of his as Valid, 
or not to ſtop and hinder it; or that he ſhall con- 
fer on others a Licence of doing or poſſeſſing ſome- 
thing, which Licence they did not before enjoy. 
Whence appears how wide this Quality runs, and 
how very diffuſive it is of it ſelf. Power, with re- 
ſpect to its Efficacy, is divided into perfect, and 
imperfect. The former is that, the Exerciſe of 
which may be aſſerted even by Force, againft thoſs 
who indeavour unlawfully to lett and oppoſe it. 
Now Force is chiefly applied, within the Bounds 
of the ſame Community, by an Action at Law, 
and without theſe Bounds by a War. The latter, 
or imperfect Power, is that, the Exerciſe of which, 
if any Man is unlawfully prohibited; he may be 
ſaid indeed to be inhumanly dealt with, yer he 
has no Right to defend it either by Proceſs of a 
Court, or by the Force of Arms, unleſs this (4) 
Inefficacy or Imperfe&ion is ſupplied with abſo- 
lute Neceſſity. With reſpect to its Subject, Power 


is further divided into Perſonal and Communicable. 


The former is ſuch as one Man cannot lawfully tranſ- 
fer to anotber. But then this muſt be conſider d 
under ſeveral Differences. For ſome Powers are 


little after, that during the 
were altogether unfit 


S. 2. and The New Lerters of Mr. Bail 
Let. IV, 5. 348. 


(3) We muſt underſtand by theſe Qualities, 
calls Internal. See 5. 17. above. 
(4) As for Example, If a Man 
Way, without great and manifeſt 
offer him any manner of Force; 
ecutes us furiouſly, then we ma 


— 


855 Mr. Barb, NOTES on $. XVIII, XIX. 
(1) Hence it is that Cicero calls Titles of Honour, no certain Marks of Digniry. Lib. X. Epiſt. ad famil. Ep. 6. and obſerves 2 
Troubles of the Commonwealth, ſeveral Perſons were honoured with the Tirles of Conqals, who 
or that Diguity, Conſules dict, ſed nemo in Rempublicam conſularis. See The Art of Thinking, Part II. Ch. VII. 
e, on the Occafion of his general Critical Remarks ou Malmbourg's Hittory of Calviniſm. 


(2) Vide Mr. Le Clerc's Ars Crit. Tom, 1. Part 11. Seck. 1. Cap. 13. | 22 | 
ſuch as our Author calls Original and Primitive, and in that number thoſe that he 


refuſe to let us paſs through his Ground, tho* we do him no Injury, and we can paſs no other 
Danger, he is guilty of an inhumane Act towards us; which nevertheleſs does not licenſe us to 
but if a Man finds himſelf attacked, and can't otherwiſe fave his Life, as when an Enemy pro- 
force a Paſſage, Puffend: Elem. Juriſpr. Univerſ. p 91. See alſo what he ſays, J. 2. c. 8. 
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ſo cloſely united with the Perſon, that the Acts 
belonging to them cannot rightly be exerciſed by 
Another. Such is the Power of the Husband over 
the Body of his Wife, which no Laws allow him to 
diſcharge by a Deputy. In ſome again, tho' we 
cannot transfer the Poſſeſſion, yet we may by De- 
legacy commit the A&s to the Adminiſtration of 
others; but in ſuch a manner, that the whole 
ſtcength of their Authority muſt be deriv'd from 
him, in whom thoſe Power: are originally ſeated. 
Of this kind is the Power of ſuch Kings as are con- 
ſtituced by the Will of the People. For they can- 
not transfer the Right of Reigning to Another, 
and yet they may uſe the Service of Miniſters for 
the Performance of the Ad, belonging to that 
Right. Communicable Power is ſuch as may be law- 
fully devolvd upon Others; and that either at 
the Pleaſure of the Perſon ſo devolving it, or by 
the Authority or the Conſent of a Superior (1). 
Laſtly, In reſpec of the Objects, the Generality 
of Powers may be reduced to four Heads. For 
they regard * Perſons or Things; and both theſe 
as they are either our own, Or other Mens. A Power 
over our own Perſons and Actions is called Liberty, 
(2) the different Acceptations of which Word ſhall 
be hereafter diſcuſs d. This muſt not be conceiv'd 
as a diſtin Principle from him who enjoys it, or 
as an Authority (3) of conſtraining himſelf to any 
thing which is oppos'd by his Inclinations (a): But 
as a Licence to diſpoſe of himſelf and of his Acti- 
ons, according to his free Pleaſure ; which at the 
ſame time includes a Negation of any Impediment, 
proceeding from a ſuperior Power. A. Power over 
our own Things or Goods, is called (4) Property. 
A Power over the Perſons of other Men is properly 
Empire or Command (5). A Power over other Mens 
Things, is what the Civilians term Service. 
XX. Right is that Moral Quality by which we juſtly 
obtain either the Government of Perſons, or the Poſſeſſion 
of Things, or by the Force of which aut may claim ſome- 
what as due to us. The Latin Word Jus is a very 
wide and ambiguous Term: beſides the ſignificati- 
on here uſed, it is taken for Law, and for (6) a Sy- 
ſtem or Body of Municipal Laws or Conſtitutions, 
and likewiſe for a (7) Sentence pronounc'd by a 
Judge. There ſeems to be this difference between 
the Terms of Power and Right, that the firſt does 
more expreſly import the Preſence of the ſaid Qua- 


lity, and does but obſcurely denote the manner 


* 


how any one acquir'd it. Whereas the Word Right 
does properly and clearly ſhew, that'the Quality 
was fairly got, and is now fairly poſſeſs'd. Yer 
becauſe the ſeveral kinds of Power have for the 
moſt part a peculiar Name, which * that Quality, 
by which we conceive ſomething to be dne to us, 
wants, we have thought it convenient to give it 
the name of Right in a peculiar manner, tho' we 
do not in other places abſtain from its more com- 
mon fignification, as may be obſerved in the fol- 
lowing Parts of this Diſcourſe. We place Right in 
the Claſs of Adive Qualities, as by virtue of it an 

thing may be requir'd of Others. It may likewiſe 
be rank d in the number of Paſſive Qualities, as it 
impowers us lawfully to receive any thing from 
Others. For Moral Paſſive Dnualities are thoſe by 
which we are ſaid to do or ſuffer ſomewhat, or to 
admit and receive it. Of theſe there be three Kinds. 
One according to which we righ:ly indeed admit 
ſomething, but in ſuch manner, that neither we 
ourſelves have any Power of exacting it, nor others 
any Obligation to give it: Such is the Ability of 
receiving a Gift purely under the notion of a Gra- 
tuity. And that this Quality is not meer Fancy and 
Fiction is evident from this one Conſideration, that 
it may be reſtrain'd by a Law : A Judge, for Ex- 


2 may be debarr'd the Liberty of taking a 
Gift : 


from Parties engag'd in a Suit, under what 
Colour or Pretence ſoever. A ſecond Species is 
ſuch as puts us in a Capacity of receiving ſome- 
thing from Another, not ſo, that we can force it 
from him againſt his Will, unleſs in Cafes of Ne- 
ceflity ; yet ſo, that he is oblig'd by ſome Moral 
Vertue to pay or perform it. This (Y) Groti calls 
(8) Aptitude or Deſert. The third Species is that 
by which we are enabled to compel another to 
ſome Performance even againſt his Will, to which 
Performance he is likewiſe fully oblig'd by the 
Force of ſome Law ordaining a Penalty upon his 
Default. Here 'tis worth our remembring, that 
many Things in common reckoning paſs under the 
Notion of Rights, which if we would ſpeak ac- 
curately, we ſhould rather call Compoſitions, 
made up of Power and Right in the ſtrict Senſe 
of thoſe Words: At the ſame Time involving, or 
ſuppoſing, ſome Obligation, ſome Honour, or the 
like. Thus the Rizhr or Priviledge of being a 
Citizen, contains both the Power of exerciſin 
with full Vertue all Acts peculiar to the Members 


(a) Vide L. 31. D. de Recept. L. 13. D. ad L. Aquil. 


(b) De Jure B. & P. I. 1. c. 1. S. 7. 


6 Mr. Barb. NOTES. 
(1) Such was, among the Romans, the paternal Power, which a Father hath obtained by Adopting a Son; for there muſt alſo 


be beſides, a transferring of the Paternal Authority, confirmed by the People, Magiſtrate, or Frince, See Aul. Gel. Lib. V. 
Ch. XIX. and the Titles De Adoptionibus, in the Digeſts, and Inſtitutes. 


(2) See Chap. IV. of this Book, S. 2, 3. and Lib. IV. Ch. I. 


A 
(3) Neque autem imperare ſibi, neque ſe prohibere quiſquam poteſt, i. e. No Man can command or forbid himſelf, Digeſt. Lib. IV- 
Tit. 8. De Receptis, qui arbitrium, (Fc. Leg. $1. See alſo Lib. IX. Tit. 2. ad Leg. Aquil, Leg. 13. 


(4) See Lib. IV. Ch. IV. 


(5) This Command or Authority is divided into, 1. Abſolute, 2. Limited, fee Lib. VII. Ch. 6. As alſo into, 1. Private, 


[. 


2. Publick. The firſt is, that with which private Perſons are inveſted for the Management of their private Concerns, as ſuch to 
which may be referred the Authority of Parents over their Children; of Maſters over their Slaves, or Servants; of an Hul- 
band over his Wife; of a Schoolmaſter over his Scholars; of a Tutor over his Pupils, e. The other is that which Publick 
Ferſons are endowed with as ſuch, for the Ad vantage of the Civil Society. Puffend. Elem. Furiſpr. Univ. p. 93, 94. 
(5) Thus the Collettion made by the Command of Fuſtinian, is called the Civil, or Roman Law; and in the ſame Senſe this 
Book is entitled, The Right of Nature and Nations. 
(7) This is only proper in Latin. See Digeſt. L. I. Tit. 1. de Juſtitia & Jure Leg. 11. — 
* This relates to what the Interpreters of the Roman Law call, Fus ad Rem, or, a Right to 4 Thing. See what is ſaid Lib. IV. 
Ch. IX. S. 2, Note 2. Ulpian the Lawyer, as Mr, Hirtius thinks, calls it, Jus crediti; i.e. a fort of active Debt. Digeſt. I. 4: 


reit. 2. Quod metiis caſa, Cc. Leg. 12, Par. 1. See Lib. L. Tit. 16. De verborum ſiguificat. Leg. 10, (xc. And what is ſaid 


Lib. V. Ch. XI. 5. I. Note 4. 


() See Ch. VII. 5. 7. where we ſhall explain the Diſtinction of per ſect and imperfeR Right. of 
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of that City, and alſo a Right of enjoying the Le- 
nefits proper to it, ſuppoſing in tbe Perſun an Ob- 
ligation toward the Corporation. So, for Exams» 
le, the Honours and Degrees of Learned Men in- 
clude both the Power of performing certain Acti- 
ons proper to ſuch a Dignity, and the Right of 
ſharing in the Profits of their Order ; to which 
Notion there is further added the height of Eſteem 
and Reſpect, which accompanies their Place and 
Title. 

XXI. An Obligation is that by which a Man is 
bound under a Moral Neceſſity to perform, or ad- 
mit, or undergo any thing. The 1 „ of Ob- 
ligations t will be hereafter inſiſted on at large (a). 

There are alſo a ſort of (1) Moral Patible Quali- 
ties, Which are conceiv'd to affect the Underſtand- 
ings of Men in ſome certain manner : as in Natu- 
ral Qualities, thoſe have obtain'd the name of Pati- 
ble which affect the Faculty of Senſation. Of this 
Order are Honour, Ignominy, Authority, Gravity, 
Fame, Obſcurity, and the like. 

XXII. It remains that we ſubjoin ſomething a- 
bout the Mades of Eſtimation, or the Moral Quantities. 
For 'tis evident in common Life, that Perſons and 
Things are rated, not only according to the Ex- 
tenſion of their Natural Subſtance, or according to 
the Intenſeneſs of their Motion, and their other 
Natural Qualities, conſidered as they flow from the 
Principles of their Eflence ; but likewiſe accord- 
ing to another kind of Quantity different both 
from Phyſical and Mathematical: and this Quan- 
tity ariſes from the Impoſition and Determination 
of a Rational Power. Now Moral Quantity is met 
with firſt in Things, where it is called Price ; ſecond- 
ly in Perſons, where we term it Efteem ; both which 
were included in the Notion of Value; and thirdly 
in Actions, where it has not yet acquired (2) a pe- 


— — 


culiar Name. Of each Species we ſhall treat in its 
proper place. What we have hitherto inſiſted on 
about the Variety and Diſtinction of Aνν Enritice, 
may ſeem ſufficient to our preſent Deſign. 

XXIII. We will only add this general Remark, 
That, as Moral Enti:iies owe their Original to I- 
ſition, ſo they draw their Continuance and their 
Changes from the ſame Cauſe, and when that 
once ceaſes, they immediately vaniſh, juſt as when 
we put out the Light the Shadow inſtantly diſap- 
pears. Thoſe which are made by Divine Impeoſition 
are not diſlolv'd but by the Divine Pleaſure. Thoſe 
which are fram'd at the Will of Men, are deſtroy'd 
by the ſame Power, without the leaſt Alteration 
in the Perſons or Things, as to their Natural Sub- 
ſtance. For tho' it implics a Contradiction in the 
Nature of Things, that what has been done alrea- 
dy ſhould be made not to have been done ; as that 
a Man, who has been Conſul, ſhould not have been 
Conſul; yet we find every Day how caly tis to 
cauſe a Man not to be for the future, what he has 
already been: and we ſee at the ſame time all the 
Moral Entities that inher'd in ſuch a Man, entirely 
defac'd, and leaving no real Footiteps behind. 
For tis impoſſible that a Moral Entity ſhould ever 
grow up to the Strength and Force of a Natural 
Quality. Whence tis a very weak thing to be- 
lieve, that, when a Man is conſtituted ſuch or 
ſuch a Perſon, an Indelible Character is imprinted 
on him barely by vertue of that Moral Impoſition. 
For thus, when a Commoner is created a Noble- 
man, he only acquires new Right, but does not at 
all change his Subſtance, or the Qualities founded 
init: And if a Nobleman be degraded, he only 
forfeits the Rights of his Order, but the Benefits 
he holds from Nature, remain perfect and unim- 


pair'd (3). 
1 


(a) Vide, I. 3. c. 4. 


Mr. Barb, NOTES. 


+ See Ch. VI. S. 5. of this Book, and lib. 3. c. 4. 


(1) Our Author calls theſe External Operative Qualities, S. 17. above; and the French tranſlates them, Aforal Senſible 


' Nualities. 


(2) Vide, For the firſt, I. 5. c. 1. For the ſecond, J. 8. c. 4. For the third, J. f. c. 8. 
(3) The proper and real Foundations of Honour loſe nothing of theit Value, although Men are ſtript of their Titles. De- 


metrius Phalareus lively expreſles this Matter, as he is quoted by Mr. Hirtius, when it was told that Philoſopher, That the 4. 
thenians had thrown down his Statues; Well, ſaid he, but they cannot overturn that Virtue for the Sake of which they were erected. 


ON LO: 1 — 5. §. 82, See other Examples concerning the Manner how Moral Entities are deſtroyed, in the laſt Chapter of 
this Book, 5. 6. 
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CHA P. 
Of the Certainty of MoRAL SCIENCE. 


The ConTenmTs of every Paragraph of the ſecond Chapter. 1 
VI. Whether any Thing be good or bad before any Inſti 


I. Moſt Men deny that there is a demunſtrative Cer- 
tainty in Moral Sciences. 

II. What is a Demonſtration. 

III. The Principles of a Demonſtration. 

IV. Demenſtration agrees to that Moral Science only, 
that treats of the Goodneſs or Evil of Man's Act ion. 

V. The Uncertainty of Moral Things is objected. 


1 has been an eſtabliſh'd Perſwaſion among the 
generality of Learned Men, that Moral Know- 
ledge is deſtitute of that Certainty which is ſo fa- 
mous in other Parts of Philoſophy, and eſpecial! 
in the Mathematicks (1). The foundation of their 
Notion is this : they take Morality to be incapable 
of Demonſtration, from whence only true Science, 
and free from the fear of Error, can procced, bur 
imagine that all its evidence riſes no higher than a 
Probable Opinion. An unhappineſs that has been 
prodigiouſly Injurious to the moſt noble Diſci- 
plines, and the moſt neceſſary to Humane Life. 
For hence it came to paſs, that Men of Wiſdom 
and Parts were afraid of: ſpending too much labour 
in yore lay | Notions which depended on ſo weak 
a bottom. And the ſame Principle furniſh'd thoſe 
who were intirely idle and negligent about theſe 
Studies, with a fair excuſe ; while they might al- 
ledge, that there was no firm and demonſtrative 
aſſurance to be had in ſuch Diſquiſitions, but that 
they could only be proſecuted in a rude and unac- 
curate manner. To which Ariſtotle contributed 
not a little, who in the common Judgment of the 
World, has arriv'd at the higheſt pitch of Moral 
Attainments, and left no farther field for the ſuc- 
ceeding Induſtry and Wit of Men. Arifotle then, 
as to the truth of Ethicks, in his Treatiſe on that 
Subject, addreſs'd to Nicomachrs (a), delivers him- 
{elf in the following Propoſitions : I mut not be 
eecied, that all Kinds of things ſhould be explain d with 
ze ſome accuracy. Honeſty and Fuſtice, which fell un- 
der the conſideration of (2) Civil Knowledge, have [0 
many d'ferent Faces, and are liable to ſo many Miſt akes, 
t they ſeem to be only inſtituted by Law, and not ori- 
gin ly decreed by Nature. We ſhall therefore think it 
ſufficient, when we diſcourſe on ſuch Heads, or when 0e 
argue from them, to ſhew the Truth in a ruder manner, 


| Of the Certainty of Moral Science. 


VII. #hether Shame be a Prof of it. 
VIII. Of the Extent of Moral Attions as to the Quality. 
IX. Grotius's Opinion conſidered. 
X. In Moral 
| XI. What is called Morally Certain. 


IT. 


tution. 


uantities there is a Latitude. 


and under a kind of Shadow and Figure. It becomes a 
Man well Inſtituted to require ſuch proof and ſuch expli- 
cation of any matter, as the nature of the thing will bear. 
For it ſeems equally abſurd, to demand Demcnſtrations 
om an Orator, and to let a Mathematician ſatisfy us 
with Probabilities (3). We, for our part, as we are 
not at all influenc'd by the Name of a ſingle Philo- 
ſopher; ſo we intend to enquire what Anſwers are 
to be return'd to the Principal Arguments urg'd by 
him, and others, ſo ſoon as we ſhall have premis d 
a word or two concerning the nature of Demonſ?ra- 
tion in general. Wot: 
II. To demonſtrate then, as we apprehend it, is 
Syllogiſtically to deduce the neceſſary certainty of 
any Matter propos'd from ſuch Principles, as being 
its Cauſes, muſt needs make it known beyond 
doubt and diſpute. Now tho' tis manifeſt that 
there is ſuch a thing as we here define, and we fee 
Inſtances of it every day in Mathematical Opera- 
tions, to which no Man in his Wi:s ever denied 
the Art and Power of Demonſtrating ; yet from 
the falſe Expoſition of two or three Words, it has 
happen'd that the greateſt number of Philoſophers 
have committed a wretched overſight in che Point, 
and have raſhly excluded this noble way of Proof 
from many parts of Knowledge, which had a juſt 
Title to its Poſſeſſion. The chief occaſion of the 
Error was this: They found it laid down for a 
Rule, that the Subj-& of a Demonſtration ought to 
be neceſſary, which they interpreted, as if in a de- 
monſtrative Syllogiſm the Subject of the Concluſion, 
to Which the Predicate was applied, ought always 
to be a thing neceſſarily exiſtent ; as for example, in 
that thread-bare Inſtance, Man u rticnal, therefore 
riſible, the Subject of the Demonſtration is Man, 
who muſt be own'd for a Neceſſary Being (4). But 
in reality the Subject of Demonſtration is not any 
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(2) Vid. Lib. 1. cap. 1. 


Chap. 3. S. 19, 20. 


(2) A.iſtetle underſtands not by this, the Art of Government ſimply, but the Knowledge of Morality, and the Condition of 
a Citizen, of whatever Degree he is. This very Word among the Greets includes ſometimes all practical Sciences, as Oeconomicks, 
Sec Mr. Hirtius's Introdud. Element. Prud. Civil. 5. 8. g 

(2) Theſe Words appeared ſo plain to Mr. Budæus, that he was wholly of Opinion that Ariſtotle's Judgment about the Ori- 
gina! of Juſtice and Honeſty was the ſame as Epicurus's. See his Diſcoutſe of Moral Scepticiſm, printed with his Anale&a of Hill- 
Phill. in 1705. 5. 12. However, Mr. Hirtius in his Notes upon that Place, pretends to excuſe Ariſtotle, by ſaying, That he 
wrote for ſuch of his Scholars, as, according to the Cuſtom of thoſe Times, applyed themſelves cloſe ro Mathemaricks, and 
oi that Account fancied that they found Geometrical Demonſtrations every where. Hereupon he quotes a Paſſage in his Mets- 
phyſucks, where he ſiys, That we mutt not expect a Mathematical FExactneſs in all ſorts of Subjects, # 2Kpifonouiav une; 
lib. 2. c. t. and refers us to Rachelius's Introduction to the Philoſophy of Ariſtotle, Ch, 12. 

) He doc: not mean that Man has ſuch an Exiſtence that he can't but exiſt; tor that's the Property of God only. The 
Exiitence of Man then, is no otherwiſe neceflary, than as God has determined to ſend him into the World, and t hät being 


Rherorick, Ce. 


tuppalcd, he muſt exiſt till God deſttoys him. 


Mr. Barb. NOTES. 
(1) If we would know the Reaſons, why it is falſely believed, that all demonſtrative Knowledge borders upon Mathematical 
Q14anrity, we need read nothing but Mr. Lock's excellent Work of human Underſtanding, I. 4. c. 2. S. 9, 10, Ce. and 
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one ſingle Term, but ſome entire Propoſition, the 
neceflary Truth of which is from ſettled Principles 
ſyllogiſtically inferr d. . 
whether or no the Subject of this demonſtrable Pro- 
poſition neceſſarily exiſt, but tis ſufficient, if grant- 
ing its Exiſtence ſuch certain Affect ions neceſſarily 
agree to it, and if it can be made out, that they do 
thus agree to it, by undoubted — — Thus 
a Mathe matician never troubles himſelf to enquire 
whether a Triangle be neceſſry or contingent, ſo long 
as he can demonſtrate all the Angles of it to be 
equal to two 6 ones. And therefore the Sub- 
jett of Demonſtration is only call d neceſſary upon 
account of the meceſſ»ry Connexion by which the 
Predicate cleaves to it in Concluſions of that Na- 
ture (1). | | 

III. But what Kind of Propoſitions thoſe ought 
to be which we are to uſe in Demonſtration, will 
appear from the Conſideration of its End and Effect. 
That then, which we require by Demonſtration is 
Science, Or a cleir and certain Knowledge, every way, 
and at all times conſtant to itſelf, and plac d beyond the 
Fear of Miſtake. What we have Science 
of (ſays * Ariſtorle) zwe imagine under an 
Impoſſibility of bring otherwiſe. 

Therefore tis neceſſary the Propoſitions ſhould 
be true (2) really and abſolutely, and not upon Con- 
ceſſion or Suppeſition. For tho from a Suppoſition 
laid down, a long Chain of Concluſions may be 
drawn; yet 'tis impoſſible chat, being deriv'd from 
a precarious Principle, the Streams ſhould not re- 
liſh of the Fountain. And tho' we ſhould make 
the two moſt contradictory Suppoſitions in Nature, 
one of which muſt of neceſſity be true; yet we 
can by this means only prove for certain 79 37, 
as the Logicians call it, or that the Matter is really 
ſo: for 73 Hin, or the Reaſon why it is ſo, requires, 
as an indiſpenſable Condition, the Fitmneſs of the 
precedent Hypotheſis. The Propoſitions of De- 
monſtration muſt likewiſe be the fir? and the 
higheſt that can be, ſo as to want no farther Proof, 
but to deſerve Credit upon their own Evidence; or 
however, ſo as at laſt to be reducible ro ſome Nr 
Truth. For as ſome Propoſitions are plac d at a 
leſs, and ſome at 2 Diſtance from the firſt 
Principles; ſo we Muſt not imagine that every 
Demonſtration can be finiſh'd in a ſinglę Syllogiſm, 
but we muſt carry on the Argument fim the Pro- 


* Eth. Ni com. 
J. 6. c. 3. 


Where it ſignifies little, 


poſition to be demonſtrated, till we arrive at the 
firſt Principle, on which it depends. For they are 
not the only Maſters of Reaſoning, who are ſo 
very quick and expert at their quicquid, their arqui, 
and their ergo; but thoſe alſo, who beginning at 
evident Principles, underſtand how to frame an 
Argument by a juſt Frain of neceſſary Conſequen- 
ces. Another Requiſite in ſuch Propofitions is, 
that they be immediate (3), that is, that they flow 
immediately from one another, without any Gap 
or Interruption. For a demonſtrative Argument 
ſhould be work d up in the manner of a Chain, 
the Propoſitions being knit within one another, 
like ſo many Rinꝑs, ſo that if any one Link breaks, 
or proves deficient,” the whole Frame muſt diſſolve 
and fall in pieces. Laſtly, tis neceſſary that the 
Propoſitions in Demonſtration be the Carſes of the 
Concluſion, as containing the Reaſon why in ſuch a 
Concluſion the Predicate neceſſarily agrees to the 
Subject (4). 

IV. This being premis'd, it is farther obſervable, 
that tho* tis a Thing common to all Moral Diſci- 
pline not to take up with a bare Theory, but to paſs 
into Uſe and Practice, yet there is 4 vaſt Diffe- 
rence to be diſcover'd between the two Principal 
of them; of which one is concern'd about the 
Recticude of Human Actions in order to Laws ; the 
other about the dextrous Government of our own, 
and of other Mens Actions, for the Security and 
the Benefit of ourſelves, and more eſpecially of the 
Publick. For this latter Part of Erhicks ought to 
be rank d under the Name of Prudence, which Ari- 


ſtotle (5) defines; A Habit, adlive according to Reaſon, 


about the Good and Evil that can happen to a Man. 
Whence he thus ſettles the Duty of a prudent Per- 
ſon : It ſeem to me to be the Property of a Man of Pru- 
dence, to take right Conſultations about thoſe Things 
which are good for him, and of univerſal Uſe in well 
living. Ang theſe Opinions he builds upon Axi- 
oms drawn from the curate Obſervarion and 
Compariſon of Human Manners and Events. But 
thoſe Axiom do not appear ſo very firm and evi- 
dent, as to be the Ground of infallible Demonſtra- 


tion, as well upon account of the wonderful Frail- 


neſs and Inconſtancy that occurrs in the Wits and 
Tempers of Men, as becauſe che Events of Affairs 
are frequently turn'd in a little Moment, and dri- 
ven to a Reſult quite contrary to our Intentions 
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(1) So that though the Actions of Men and all other Moral Entities do n ueceſiariſy exiſt, but depend upon the free Deter- 


mination of our Underſtanding, yet if we ſuppoſe certain Relations hs 
frh which we may compare them, ſome Right and 


exiſt, and a Rule 


en. Deeds which are actually produced, or may 
ligation as neceſſarily tollow from theuce, as 


ſuppoſiug a Triang b it follows, that its three Angles are equal to, two Right. © | 


(2) Our Author argues here upon the Principles of Ariſtotle, whoſe Words are, Arz 
ſtration, which by Reaſoning produceth Know|f@ge, as ſpon as we ap 
neceſſary Conſequence, that all :demonſtrative Fnowledge muſt be dedu 
4 Concluſion immediately, and fo are the proper Principles of the Thin 
It demonſtrative Knowledge be from neceſſary Prindles, *cis plain, 


756. Ch. 6, 


N. EV a43w, Nc. I tall that a Demon- 
prehand , And if this be the Way to know, it is a 

from Maxims ſo evidently true, that thęy enforce 
to be demonſtrated. Siſt. Analyt. Poſſ. J. I. c. 2. D. 
2 all demonſtrative Reaſoning muſt be from ſuch. 


(3) Every Step or Degree of Inference ought to be kngwn intuitively, i. at the firſt View, and of itſelf: viz. we muſt ſee 
the Agreement or Diſagreement of the Medium which unites the Terms together; and which intervenes to ſne the Agreement 
of the two Extreams at one fingle View. See Mr. Lock's Eſſay of tbe Human Underſtanding, Lib. 4. c 2. 5. 7. 

(4) Our Author might have obſerved here, that all that he was about to ſay of the Nature ot a Demonſtration, is explained 
more at large in a Latin Book entitled, Analyſis, &c. .4ASAnalyſis of Ariſtotle's Philoſophy, according to the Principles of Euclid, 
By Erhard Weigel, Profeſſor of Mathematicks at Fena. This Perſon firſt encouraged Mr. Puffendorf to undertake this Work, and 
furniſhed him with ſome Materials for it ; as our Author ons in his Prefacgto his Elements of Furiſp. Vniverſ. He adds there 


alſo, that no Man of his Nation has ſo well taught the Art of Demg 


ion as that Profeiior. 


(5) Ariſtot. Ethic. ad Nicom. lib. 6, c. 3. Cicero alſo calls Politicks, Prudent᷑ ia civilis. Partit. Orat, Ch. 22. 


and 
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and Expectations (2) (1). Nor is Human Subtlety 
in the Applications of theſe Rules and Maxims 
baffled only by ſuch unlook'd for Accidents and 
Occurrences, but the Divine Wiſdom is pleas'd 
oſten to interpole, and to elude the craftieſt Stra- 
tagems, and the beft contriv'd Plots of Mortal 
Deligns. And cherefore the ableſt Managers of 
Affairs aſpire not to act always with ſtrict Demon- 
{tration of Succeſs (2), but when they have ap- 
ply'd the moſt ſage Circumſpection, and the moſt 
piercing Forecaſt, they commit the Iſſue to Pro- 
vidence and Fate. () For tho' generally we may 
know what can poſſibly happen, tho we may com- 
pare theſe poſſible Events together, tho we may 
determine for certain, not only which of two.Pol- 
ſibilities is of greater, and which of leſſer Value, 
ſuppoſing them now to exiſt; but alſo what Effect 
can proceed from more, what from fewer Cauſes, 
either now in being, or hereafter to be : and tho' 
we may conclude that Effect, which can be pro- 
duc'd by moſt Cauſes and Ways, to have the high- 
eſt Degree of Probability, and therefore beſt to de- 
ſerve our Hopes and Expectations (c); yet all Poſ- 
ſibilities do not occur to the Mind at all Times 
and Places ; or, if they do, are not always rightly 
weigh'd and conſider'd : and by reaſon of ſtrange 
and ſudden Accidents, which could ſcarcely have 
been foreſeen, many Things which we, at firſt 
thought to be moſt poſſible, or the molt likely to 
fall out, when we come to the Point, appear quite 
otherwiſe than we before imagin'd them. Hence 
in Prudential Managements moſt Men think it 
ſufficient to follow that Rule of Ariſtotle (d): Ve 
ought no leſs to bearken to the undemonſtrated Declara- 
tions and Opinions of Skilful, of Ancient, or of Wife 
Men, than to Demonſtration itſelf : for ſuch Perſous 
ſcuud their ſight of Things on Experience, and ſo look in- 
to the very Principles of Action. But let others fight 
out this Prize (3). As for the former and more 
noble Species, which we aſſign'd to Maral Diſci- 
pline, that which conſiders what is Right, and 
what Wrong in Human Actions, the beſt Share of 
which (4) will be illuſtrated in our preſent At- 
tempt; this is built altogether on ſo ſure Grounds, 
that we thence draw genuine Demonſtrations, able 


I | — 


to produce true and ſolid Science. Or, in other 


words, its Decrees may be in ſuch a manner deriv'd 
from certain Principles, as to leave no Room, no 
Excuſe for Doubt (e). Whatever contributes to the 
improving of our Vertue, or of our Happineſs, 
Nature hath taken care td lay either directly before 
us, or at a very eaſy diſtance for our Search. This 
Aſſertion will be more clearly made out, it we in 
the firſt place conſider and examine the Arguments 
uſually alledg'd to the contrary. But, by the way, 
we acknowledge Mr. Hobbes (F) to have been ex- 
treamly miſtaken, when he contends that © Erhicks 
and Politicks are therefore capable of a Demon- 
© {tration 2 priori, i. e. by Reaſons drawn from the 
Nature of the Thing; becauſe we ourſelves are 
© the Authors of the Principles of Juſtice and Inju- 
* ſtice, of Right and Wrong, by making thoſe Laws 
and Compacts whence the Meaſures of Juſtice 
© are to be. taken : ſince before any ſuch Laws or 
Compacts were inſtituted, there was no ſuch 
© Thing as Juſtice or Injuſtice, Public Good orEvil, 
among Men; any more than among Beaſts * (5). 
The abſolute Falſeneſs of which Poſition we ſhall 
hereafter (g) have occaſion to demonſtrate ; as 
there is alſo a Fallacy lurking under the word Pub- 
lick. 

V. To proceed therefore to the Objections : 
Some affirm Moral Things in general to be uncer- 
tain and unſtable; and no Science can be of a 
more firm and ſettled Nature than the Object a- 
bout which it is employ'd. To which it may be 
anſwer'd, That tho' Moral Entities owe their Ori- 
ginal-to Impoſition, and therefore cannot be call'd 
Neceſſary in an abſolute Senſe; yet they do not 
proceed from ſuch looſe and wandring Principles, 
as that on this account all Knowledge about them 
ſhould be weak and uncertain. For the very Na- 
ture of Man, aſſign'd him by the Wiſdom and 
Goodneſs of the Almighty Creator, requir'd the 
Inſtitution of the chief Part of them; and theſe at 
leaſt cannot be ſaid to be unſettled and uncertain. 
This will appear beyond Diſpute, when we come 
to enquire into the Origine of the Laa of Nature. 
Beſides, Human Actions are chiefly on this accounc 
call'd Moral, becauſe they are not neceſſary but free; 


— 


(a) Tis not barely the Event of Things (ſays Fabius in Livy, 1. 


22.) which communicates this Knowledge, for that is only as the In- 


ſtructor of Fools: but it is the ſame immutable Reaſon which was and will be ſo long as the World continues in its preſent Condition. 


(b) Vide 2 Sam. X. 12. 
(f ) De Homin?, c. 10. 


(c) Vide D. Cumberland de. L. Nat. c. 4. J. 4. u. 4. 
(g) Cap. 7. S. 13. and IL. 8. c. 1. 5. 


(4) Ethic, I. 6. c. 12. (e) Senec. de Benef. I. 7. c. 7. 


5. 


Mr. Barb, NOTES. 


(1) See Montagne's Eſſays, lib. 1. c. 23. p. 76. in fol. 


And Charron, Of Wiſdom, Lib. 3. Ch. 1. 


tis, Ir ot nt ws ==. ue] Lt; 


Here alſo we may obſerve, 


that tome Events are nor probable ſometimes, according to the Senſe of an ancient Poet, cited by Ariſtotle, Rhetor. Iib. 2. c. 24. 
Tay du T1 clue, &c. Any Man may aſſert it as a Probability, That many unlikely Things befal Men. See Mr. Bayle's Hiſtor. and 
Critical Dittiin, Tom. 1. p. 94. 

(2) Ju our ordinary Courſe of Life we muſt not expect a clear Evidence, but are obliged, for the moſt part, to act by Pro- 
babilities. It is a judicious Maxim of Deſcartes's, and, long before him, laid down by Seneca. We muſt not expe# a certain 
Knowledg: of the Truth, which is hard to find out; but we muſt fillow Probabilities. All our Actions are grounded on this, So we 
dow, Sail, Marry, &c. tho we know' the Event uncertain. We go, where Reaſon, not Truth leads: If we tarry till we can know 
hat will happen well, and what is certain Truth, we may ſit ſtill far ever. I will not fear to follow Probabilities, Sen. de Be. 
ne Is 4. Ch. 33. Arnobius has a like Paflage, in the Place where he anſwers the Pagans Obje&ions againſt the Faith of 

Titans. 

(3) Ir is certain, that Politicks, as well as Phyſick is a Conje&ural Science, as Mr. Bayle expreſſes himſelf, in his Rep. to the 
Nueſt. of a Province, Tom. 1. p. 570. But whatever that famous Philoſopher ſays, who, according to his Cuſtom, pretends to 

gather from thence ſome Arguments for Scepticiſm, p. 565. yet if he would Grlouſly examine true Politicks, he would find 
that moſt of its Principles and Maxims have a Certainty in them, which comes very near a Demonſtration ; and as to thoſe 
Things which look like Problems, their Obſcurity proceeds rather from the Difficulty of Application, Ignorance of ſome Circum- 
ſtances, or Want of Attention, than any abſolute Impoſſibility to eſtabliſh a Rule of Certainty upon them. Sce what Mr. Hir- 
tins ſpeaks Here, and che Diſcourſe of Mr. Budeus, De Scepticiſmo .Morali, S. 6. The Boaſting of the Scepticks proceeds 
irom rhe Obſervation of the Behaviour of bad Politicians, and ambitious Sovereigns, and not from the Principles and Maxims 
which ariſe from the Natural Defign of Civil Government, and the publick Good, ſeparate from the private of ſome Perſons 
9 Our Author nevertheleſs explains the fundamental and principal Queſtions of Politicks in the two laſt Books of this 

(3) For ſome pretend that the Determination of what is morally Good or Evil, depends upon the Will of che Soyereign. 


yet 
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yet from hence it does not f. a 
laying down of certain Principles, ſuch Affections 
may agree to theſe Actions, as may be undoubted- 
ly demonſtrated concerning them. For 'tis evident, 
chat the Acts which fall under the Conduct of the 
Law of Nature, do in themſelves contain an in- 
trinſical Force and Power directing towards a So- 
cial Life, tho the actual Exerciſe of them depends 
on the Free-will of Man. While we deliberate, 
we are properly ſaid to be fee, and the Effects 
which are to proceed from our Actions are, with 
reſpec to the Freedom, rightly term'd Contingent: 
but when we have once determin'd which way to 
act, the connection between our Actions and the 
depending Effects is neceſſary and natural, and 
conſequently capable of Demonſtration. Neither 
do they argue any thing to the purpoſe, who deny 
the poſſibility of paſſing a clear Judgment on Hu- 
man Deeds, upon account of the great variety of 
Circumſtances, any one of which ſeems to put a 
new Face and a new Quality on the Action; 
whence it happens that Legiſlators can | ſeldom 


frame ſuch a Law as ſhall admit of no Exception, 


and where there ſhall not be frequent occaſion to 
neglect the Letter of the Statute, and co have re- 
courſe to Equity for Relief. Becauſe indeed there 
are eſtabliſh'd Principles, by which it may be 
ſhewn how much Weight and Force any Circum- 
ſtance bears in affecting or varying any Action. 
And theſe very Principles are the occaſion, that 
Law. givers are frequently leſs anxious about ex- 
cepting from their Decrees ſome particular Caſes 
involv'd in extraordinary Circumſtances (1), but 

roceed with more Security in the uſe of general 
Words For they take it for granted, that the 
Judges whoſe Duty it is to examine particular 
Actions by the Rule of the Law, will be very able 
to underſtand what Power any Circumſtance has 
over any Fact (a) (2). But hence it cannot. be 
inferr'd, that conſtant and perpetual Decrees ſome- 
times fail; but we ought rather to conclude, that 
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it does not follow, that upon the 


tis not worth while for Legiſlators in their written 


Laws to preſciibe any hing about Caſes chat very 
rarely happen, ſince ſuch may be eaſily determin'd 
by the Judges out of the Principles of the Law of 
Nature ((.. 
VI. But to make the Knowledge of the Law of 
Nature, of which we are now tiea ing, and which 
includes all Moral and Civi. Doctrin: s thac are 
geovine and ſolid, to make this Know:edge, we 
y, fully come up to the Meaſure and Vertection 
of Science, we do not think it necefary to aflert 
with ſome Writers, that there, are, ſeveral Things 
Honeſt or Diſhoneſt- of themſelves (3) and ante- 
cedent to all Impoſition, and ſo to make - theſe 
things the Object of our Natural and Perpetual 
Law, in oppoſition to Poſitive Laws, where Mat- 
ters are right or wrong, juſt as the Lawgiver was 
pleas d to make them either. For ſince Honeſty 
(or Moral Neceſſity) and Turpitude are Affections 
of Human Deeds, ariſing from their Agteeableneſs 
or Diſagrecableneſs to a Rule or a Law, and ſince 
a Law is the Command of a Superior, it does not 
appear how we can conceive acy Goodneſs or 
Turpitude before a1 Law, and without the Impo- 
fition of a Superior e. And truly, as for thoſe 
who would <ſtab iſn an Etern i Rule tor Morality 
of the Actions, without reſpect to the Divine In- 
junction and Conſtitution, the Reſualt of their En- 
deavours ſeems to us to be the joining with Gop 
Ren ſome Coeval Extrinſical Principle, which 
Je was oblig'd to follow, in afligning the Forms 
and, Eſſences of Things: Beſides, tis acknowledg'd 
on all hands, that GOD created Man, as well as 
every Thing elſe, according to his-own Free-will. 
From. whence it evidently follows, that it muſt. 
needs have been his Power and Pleaſure to indue 
this Creature with whatever kind of Nature his 
Wiſdom thought fit. And how then ſhould it 
come to paſs, that the Actions of Mankind ſhould 
be veſted wich any Affection or Quality proceed. 
ing from intrinſical and abſolute Neceſlity, with. 
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(a) And henee chiefly we are to draw the Nene it, 6. 3, 4 5, 6. de Legib. Laws are to be enatted, 2s Theophraſtus us'd to 
y fall our, not as they ſometimes happen beſide Ex pectation. Little particular 
Cafes and accidental Exceptions, are not worth the Notice of a Legiſlator, 


ſay, with Regard to Things, as they moſt common 


(e) Selden de J. N. &. G. I. 1. c. 4. a 
3 © 12 | 


* (1) By theſe Principles (adds this Author) the fo . 


CCC. 
— — 


(65) Add. D. Cumberland de L. N. c. 4. 5. 4. n. 1. 


e mer CONETNNe 
Maxims of the Roman Lawyers are to be explained. Laws are fo 


be made (ſays Theophraſtus) about ſuch Things as commonly happen, and not about ſuch Things as fall out nneæpected iy and by Chance : 
Fir what happens once or twice, Lawgivers paſs. over. Dig, Lib. 1. Tir. 3. De Legtbuzs, 'Senatus einſ. & longa Conſuetudine, 


Lee. 3. 1. e. In a Word, Laws are made about Thin 


gs that commonly happen, and not for extraordinary Caſes, which may 


_ once or twice by Chance, See Ariſtot. Ethic. ad Nicom. Lib: $. Ch. 14. and what is laid Lib. 5. Ch. 12. 5 16 and 21 
w . . 2 „U N FA Rr nf me 5 bY 


(2) We muſt own, that becauſe of this infinice uy of Circumſta nces, we can hardly come to a final Deciſion in our Ex- 


amination of all particular Caſes; yet that does not ar a 
bility of doing any thing without us 
Line perfectly Right, a ſingle Surface exact 
duced to the like Nature; f 

cerning the Meaſure of Lines, Superficies, an 
conſiderable can be deſired to ma | 
as by thoſe of Geometry. It is true 
can't be known ſo diſtinctly and exact 


ſhake our Moral Certainty, nor leſſen the Uſe of it, for the ImpoTi- 
„either by the Uſe of our Senſes, or with the Help of . Inſtruments, as to make a ungle 
round or plain, a ſingle Body compleatly regular, or whatever elſe may be re- 
uch an Impoſſibility { L ſay) can't deſtroy tlie Truth or Benefit of the Principles of Geometry, con- 
Solids. It is ſuffcient that they come ſo very near Exanefs, that nothing 
e them uſeful to us; and ſo we may arrive at our Ends as well by the Principles of Morality, 
n that Things Moral, kc 


uch as God and Man, with their mutual Acts and Rela ions, 


| | | Aly, as Mathematical Queſtions, and ſo Moral Concluſions can't be ſo perfectly known. Bur as 
to the Method, Rules of „ *. c | r ” - 


„and ioferring one Thin 


Morality ; and there is no more need of an abſolute Exactneſs 
Extent of a Field. | | 


ſrom another, they are all exactly the ſame in Geometry aud 
. pda — ure the Diſtance of Place or 


| Cumberland. de Legib, Nat. Ch. 4. 8, 4. n. 1 2 | n 
which our Author only refers to. ol ab, Ch. 4+ §. 4. n. I. It is thought necgllary; g Ae the Reader aſſage entire, 


(3) To remove all 


. AP: 191 $0" 46 NN 0613192 Mag az di C3. , WWun - 

. | £quivocations, and leave no, place for Cavil, we,ought. to obſerve, that we muſt own Things honeſt or 
diſhoneſt of themſelves, or in their own Nature, 1. By Way of 109.008 to Human Appointment, as the Agreements or Opi- 
nions of Men. 2. In Reſpect of the Subject, with Relation to which chęy are thought ſo, As for Example, there are ſome Ads 


which agree to God no way, i. e. which he can't do without derogatin 
There are Actions alſo, which of themſelves agree or diſagree J. f 


ſtand that an Action is honeſt 
which God hath impoſed upon us by our Creation, 
IIb. 2. Ch. 3. 5. 4, 3. following. 


from his Perfetions, and fo contradifting himſelf. 
e Human Nature in our preſent State. But if we under- 


or diſhoneſt in its own Narure, without any Relation to the Appointment of God, or the Laws 
in this Senſe the Propoſition is falſe. Specim. Controverſ. Cb. 5. 5. 7. See 
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. Ke laboured to kill his Neighbour, He 
theſe are bad Actions. And theſe are good ones, or at leaft allowable one 
greſſor, Speak ſincerely, ce. There are alſo ſome ſimple Terms, which in themſelves contain both a Ph 
Morality. As for Example, Adultery, Tnceſt, Theft, Ge. as our Author ſpeaks in his Diſſert. Academ. p. 733, 734 

(5) Such are (faith Biſhop Cumberland, de Leg. Nat. c. 5. $. 9.) a quickneſs of Wit, Knowledge of 
divers Arts, an happy Memory, Strength of Body, the Help of ourward Things, Cc. 


— — — 


Of the Certain of Moral Science. 
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out regard to the Inſtitution, and to the good 
Pleaſute of the Creator (1)? So that in reality all 
the Motions and Actions of Men, upon ſetting 
aſide all Law both Divine and Human, ate per- 
fectly indifferent (2): And ſome of them are there- 
fore only ſaid to be naturally Honeſt or Diſhoneſt, 
becauſe that Condition of Nature, which G'o'D 
has freely beſtow'd on Man, ſtrictly enjoins the 
Performance or the Omiſſion of them (3). Not 
that any Morality inheres of itſelf, and without all 
Law, in the bare Motion, or the meer Applicati- 
on of Natural Power (a): And therefore we ſee 
Beaſts every Day doing ſuch things without Fault 
or Sin, in committing which Man would have 
been guilty of the higheſt Wickedneſs. Yet are 
not the Natural Motions of Men and of Beaſts in 
themſelves different, but ſome Actions of Men are 
by the Authority of a Law inveſted with a Moral 
Quality, which does not at all touch or affect the 
Proceedings of Brates. ENTIRE 
Nor will it be to the purpoſe for any one to ob- 
jeR, that ſince Men are indu'd with Reaſon, which 
is wanting in Beaſts, therefore there muſt be a 
Natural Difference between Human and Brutal 
Actions. For if we conſider Reaſon, as uninform'd 
with the Knowledge and Senſe of Law, or of 
ſome Moral Rule, it might perhaps even in this' 
Condition, furniſh Man with the Faculty of acting 
more Expeditiouſly and more Accurately than 
Beaſts, and might aſſiſt the Natural Powers by an 
additional Shrewdneſs or Subtlety. But that ic 
ſhould be able to diſcover any Morality in Human 
Actions, without reflecting on ſome Law, is equal- 
ly impoſſible as that a Man born Blind ſhould make 
a Judgment on the diſtinction of Colours (4): 
Another Argument in favour of our Opinion is 
ſuggeſted by Ofander, in his Notes on Grotius, de 
Faure Belli & Pacu, p. 60. If (lays he) there were 4 
ſuch Thing a Moral Good or Evil before all Law, -how- 
could there be any Obligation to make ſuch a difference in 
our Actions, ſince all Obligation proceeds from the Com- 


mand of a Superior? For Moral Good or Evil involve-a a 
Reſpet to a Perſon acting either of thoſe ways; and if 


that Perſon be determin'd by no Obligation, be cannot be 


ſaid properly to act well or ill. 5 


But here we deſire it ſhould be well obſerv'd, 


That this Indifference of the Natural Motion in 
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Human Actions is by us maintain'd"atid eftabliſh'd 
only in reſpe& to Morality : For otherwiſe Acti- 
ons enjoin'd by the Law of Nature, have from the 
Determination of the firſt Cauſe a native Force in 
themſelves of producing Effects good and uſeful 
to Mankind; as Actions forbidden by the ſame 
Law ate productive of contrary Effects. But this 
Goodneſs and Illneſs which an Action bears natu- 
rally and of itſelf, can never conſtitute any new 
thing in Morals which are quite beyond its reach 
and concern. For there are many things highly 
condueing to the Happineſs and Advantage of a 
Man (F ) which ate not morally Good, as neither 
being Voluntary Deeds, nor Performances of any 
Law (5); and many Actions which contribute to 
Human Welfare, do in the ſame manner promote 
the Benefit of Beaſts, in whom certainly they can- 
not bear any Moral Quality. Thus the abſtaining 
from mutual Hurt, the moderate uſe of Meat and 
Drink, the Care of Progeny or Off. ſpring, are 
equally ſerviceable in the Preſervation of Rational 
and of Irrational Kinds; and yet Beaſts are nevet 
ſaid to perform Actions morally Good (c). So tho! 
all Human Actions falling under tie Guidance of 
the Law of Nature, may be finally refolv'd into 
that natural Strength and Force which they bear 
in advancing the Profit or the Harm of Men (6), 
conſider'd either in a ſinigle or in an united State; 
yet it does not follow on the other hand, that 
whatever Thing is indu'd with a Natural Power of 
doing Good or Harm to any Species of Animals, 
is therefore the Object of the ſame Lam. 
Another ObjeRion'agalnft' the Do@rities we ate 
now eſtabliſhing, is taken from fiat 'Paſſage "Ir 
Ariſtotle's Ethicks (): Every Action apd every Af. 
fection does not admit a Mediocrity: Fbr there” are ſome 
Affection. which' involve n kind of Pravity in their very 
Name, as Malice, Impudence, and Envy,” and &aus- 
Nu, of Rejoicing at another Man's Muforture, and 
likewife ſome Attions,” ar Adultery, Theft, and Murder. 
Now theſe and the like being Evil directly and in their” 
own Natures, are not cilled Vices with relation to any 
Exceſt or Defect; for abſolutely, and without any degrees 
tu be guilty of them, 1 to commit Sin. But tis by no 


means a god Conſequence, that becauſe we have 


ſome Names of Actions or Affections, which of 
chemſelves, and without any Exceſs or Defect, 


* - - * 
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(4) Plato in Sympoſ. This is the Nature of every Aion, t 


Jopher afterwards applies to Love. ( 
de L. NV. c. 5. 5. 9. 6 


(i) See Note 4. upon Ch. 1. S. 4. 


the ſame, but the Morality is very different ; the one bei 


Such are a quick Apprehenſion, Knowledge, Memory, &c. 
| Mir. Barb. 3 „ 
(2) This will appear more plain from this Conſidetation: There are ſome Actions, in which the Phyſical Motion is entire 


1. 
| erouined good, 'or pt alt allowelye, rhe othes exif an wal 
as for Example; To kill a Man is a Wickedneſs in a Thief, but a' good A 


3 1 * 
1 


: . 7 , ta be in itſelf | neither good nor vicious; as what we are now doing, Drink= 
ing, Singing, Arguing, Neither of theſe, conſider'd by it ſelf, haneſt ar :diſhone#z but the Manner of performing it: gives.every Attion 
its proper Denomination. For what is done 52 we call good, and what is done 


wrong, evil or indecent, The {awe Rule the Phila- 
(c) Add. D. Cumberland 
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ction, or at leaſt an allowable one, in an Executioner, 


Soldiers, or a Perſon that fights in his on Defence, e. fo chat the Action in itſelf may be reckoned altogether indifferent. 
(3) Plato, in his Treatiſe of Banquets, ſpeaks to the ſame Effect. The Nature of alf our Actions is ſuch, that they are nei- 

ther honeſt nor diſhoneſt in themſelves, as to Drink, Sing, Diſcourſe, and ſuch like Actions, but tis the Manner of doing chat, 

denominares the Action; for what we do well, and according to our Duty, js honeſt, but What we do ill is diſhoneft, | __ 


Facu 


(4) Here we muſt diftinguiſh between ſach Terms and Expreſſions, as denote "purely and fimply the Motion af our natural, 
ties, and theſe Terms and Expreſſions which ſignify to us an Action purely Moral, 5. e, a Phyfical and Moral Motion. 48 


for Example: To labour, to kill, to ſpeak, ſigniiyj only certain natural Motions, and thoſe indifferent: But when we ſay, 


an innocent Perfon 


(5) See what our Author writes, Lib, 2, Chap. 3. S. 21. 
(7) Ef hic. ad Nicom, . 2. C. 6, | ; 


when he had no Right to kilf, He ſpake ill of his Neighbour, 


To Labour in our Calling, Slay an unjuſt Ag 


imply 


yſical Motion and, 
ſpeculatiye Sciences and 
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imply Vice; therefore there are ſome Actions and 

Affections bad in themſelves, without reſpect to 

any Law. Becauſe theſe Terms or Names do not 

ſignify bare Natural Motions and Acts, but ſuch 

entire Moral Motions and Acts as are repugnant 

to ſome Law, and ſo take in and expreſs the whole 

compaſs of a Moral Deed (1). For why, for Ex- 

ample, are Envy and its vile Conſequents, which 

we but now mention'd under the Greek Name of 
em gigi, reputed evil Affections, but becauſe 
the Law of Nature ordains, that a Man ſhould 
never be a Stranger to his own Kind, but ſhould 

bear a part in the Pleaſures and in the Sorrows of 
his Neighbours: to which Rule it is an open Con- 
tradiction, to receive any Joy from the Calamity 
of others, and to repine at their Happineſs and 
Succeſs (a)? And ſo what elſe is Impudence, but 
a wicked Firmneſs and Hardineſs of Mind in the 
Commiſſion of ſuch Things as the Law bids him 
he aſham'd of? For not to be aſnam'd, or not to 
bluſh can never be a Fault, when we are not by 
ſome Law ſuppos'd and enjoin'd to do otherwiſe. 
After the ſame manner, Adultery 1s the Pollution 
of another Man's Wife, whom the Laws appropri- 
ate to her Husband. Theft is the taking away of 
another Man's Goods, againſt the Conſent of the 
Owner, who by the Law is made the ſole Diſpoſer 
of them. Murder is the Killing of a Perſon in his 
Innocence, and againſt the Laws. Inceſt is a 
Conjunction with ſuch a Perſon as the Laws oblige 
us to abſtain from, upon account of the Reverence 
which Men are by Law likewiſe taught to pay to 
Nearneſs of Blood. And the ſame Judgment is to 
be made of other Vices. But now, if from all 
theſe you take away the Reſpect to the Law, and 
the Morality inherent in ſuch Actions, the bare 
natural Fact will involve no Abſurdity or Contra- 
diction. For in a natural and abſolute Senſe theſe 
are altogether indifferent Things : to have Con- 
junction with your neareſt Relation, or with the 
ſame Woman who is enjoy'd by another, ſuppo- 
ſing he has no peculiar Right to her, as he cannot 
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have without Law; to take away the Life of a 
Creature of the ſame Species wich your ſelf; to 
take a Thing which another Man had de- 
ſign'd for his Uſe, tho' he had obrain'd no Righc 
by Law to exclude others from their Share in its 
Poſſeſſion. And the Reaſon why ſo few Perſons 
can conceive and apprehend ſuch a natural Indif- 
ference as we are maintaining, is only this, be- 
cauſe from our Infancy we are taught to deceſt 
ſuch Practices; and this Abhorrence being im- 
printed on our tender Minds, ſeems to grow into 
a kind of natural Judgment; ſo that it ſeldom en- 
ters into Mens Heads to diſtinguiſh between the 
Materiality and the Formality of thoſe Actions, or 
between our Performance of them as Natural, and 
our Commiliion of them as Moral Agents (2). 
Hence it appears that Grotizs had not conſider'd 
this Matzer throughly (3), when among thoſe 
Things to which the Power of G 0D himſelf does 
not extend, becauſe they involve a manifeſt Con- 
tradiction, he reckons ( the malignity of ſome Hu- 
man Actions. Indeed tis impoſſible that twice 
Two ſhould not make Four, becauſe twice Two 
and Four are really the ſame thing, and only dif- 
fer in Name, and in our manner of conceiving 
them. But the Contradiction which appears in Acti- 
ons repugnant to Nature's Law, is of a much lower 
Degree, and can never riſe to an abſolute Impoſſi- 
bility. And upon the ſame account he derives this 
Malignity from ſuch Actions as compar'd with 
right Reaſon, For in the very Terms of right 
Reaſon, when apply'd ro Man, there inheres a 
reſpe& to the Law of Sociableneſs enjoin'd to Hu- 
man Race by the Creator. Thus at the ſame rate 
he alledges (c) for a Proof of the Independency 
of ſome of Nature's Laws, the neceſſary Agreement 
and Diſagreement of Things to Rational and So- 
cial Nature. But Man obtain'd a Social Nature 
from the good Pleaſure of Gor ALM1UHT, not 
from any Immutable Neceſſity: and conſequently 
the Morality of Actions agreeable or diſagreeable 
to him as a Social Creature; muſt be deriv'd from 


(4a) Add. Steb. Serm, 111. 


(5b) De J. B. & P. I. 1. c. 1. ſ. 10. 
| Mr. Barb. NOTES. 3 
(1) Ir is true, that we ſometimes confound the poſitive Idea and phyſical Action with its moral Relation, though they are 
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(c) Ibid. f. IN 


really two very diſtinct Things. As for Example, To drink Wine, or any other ſtrong Liquor, till we loſe the Uſe of our Kea- 
Jon, is that which we call Drunkenneſs; bur as that Word imports, in its ordinary Uſe, a moral Turpitude in the Action con- 
trary to a Law, Men are obliged ro condemn every Thing that is contrary to that, which we call Drunkenneſs, as an Evil Action, 
and contrary to the moral Law; but if a Man happen to have his Brain diſturbed, by drinking a certain Quantity of Wine, 
which was preſcribed him as a Medicine for the Recovery of his Health, though we may call ſuch an Action Brunkenneſs, con- 
ſidering it as a Name of a mixt Nature, yet tis plain that if we compare it with the Law of G OD, our ſupream Rule, tis 
no Sin, nor a Tranſgreſſion of that Divine Law, though Drunkenneſs is ordinarily taken in that Senſe. Mr. L:cke's Eſſay of the 
2 N Lib. 1. Ch. 28. 5. 16. There 1s a great Uſe of this Remark in the Queſtion of Lying, which is treated on 
15. 4. Ch. 1. 

(2) Here's a tacit Anſwer to an Objection that may be offered. There are ſome Men that have as natural an Abhorretce of 
ſome Vices, as others have of Meats. Now ſuch an Horror being a kind of natural Motion, or Paſſion, it ſeems that our 
Senſe of the Turpirude of fuch an Action, ought to be looked upon as a natural Qualicy, and not as a Moral one, reſulting 
from the Law of GOD. This Difficulty is ſpecious, and the Author ſeems to give it an Anſwer, which that we may under- 
ſtand, Jer us unfold his Words; Cuſtom being a ſecond Nature, as the Proverb is, it happens, that ſome Perſons, of a more ele- 
of” Genius, conceive, from their Cradle, ſuch an Horror againſt ſome Vices of a more heinous Nature, that they retain it 
the reſt of their Lives. This ſort of Antipathy proceeds more from a confuſed and indeliberate Thought, than a diſt inct Know- 
ledge and Reaſoning about the Contrariety of thoſe Vices to the Law. As for Example, It is certain, thar in the firſt Ages of 
the World, Marriages berween Brother and Siſter were in Uſe, and authorized by rhe preſent Diſpoſition of human Affairs, ſo 
that the moſt of our Divines and Lawyers acknowledge the Prohibition of theſe ſort of Marriages to be only of . poſitive Right; 
nevertheleſs, the Uſage of them being long fince aboliſhed by moſt Nations, Men have entertained ſo great an Averſion to 
them, nor only becauſe they are forbidden by their Laws, but upon the Account of the Impreffions of their Education, that; 
they look upon ir as a monſtrous Thing for a Brother and Siſter to have a Carnal Love one for another. And it ſeems as it 
their Senſes were lock'd up in that Reſpect, for we may fee young Men Converſe all their Days wich their Siſters of extraordi- 
nary Beauty, and yet be under no Temptation, though very amorous towards others of their Sex. Such as have theſe Imprefſi- 
ons regard not the Laws, nor the Phytical Motion of the Action, but are ſtrongly perſwaded that they ariſe from a Tur pitude 
— the Action, as contrary to the Nature of Man, as exceſfive Cold, or Heat, Grief, or other Phyſical Qualities deſtructive to 
is Being. Puffend, Letters ( Specim. Controv. c. 5: §. 3. See Plats, cited Lib. 2. Ch. 4. $. 3. Not. 4. and Plutarch. de Vietut. 


Moral. Tom. 2. 
(3) See the Defence of Gratins, Lib. 2. Chap. 3. $. 4. Nate 5. 
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the ſame Original and Spring; and muſt be at- 
tributed to Man, not by an abſolute, but by an 
hypothetical Neceſſity; or upon ſuppoſal of that 
Condition which Go p was pleas'd freely to be- 
ſtow on Mankind above the Privileges of the In- 
ferior Creation. Nor can this Opinion of Grotius 
find any Shelter or Protection in thoſe Places of 
Scripture which he quotes to ſhew, that GoD 
ALMIGHTY permits Himſelf to be judg'd accor- 
ding to the Original Laws, and therefore they 
mult be abſolutely Immutable. For without doubt 
Gon declar'd to Mankind from the very beginning 
of Things, that He would be a Rewarder of the 
Good, and an Avenger on the Wicked, Heb. xi. 6. 
and that He would render unto ewery Man according 
to hu Works, Rom. ii. 6. From which Declaration 
his Veracity not permitting him to go back, Abra- 
bam had reaſon to make that Appeal which we find 
Gen. xviii. 25. Shall not the Fudge of all the Earth do 
right (a)? But how does it follow hence, that (1) 
Human Actions have any Moral Quality antece- 
dent to the Divine Impoſition? Nor does it at all 
appear how the ſame Concluſion can be drawn 
from the Fifth Chapter of 1/azah, where GO p is 
pleas'd to refer the Cauſe between him and bis Vine- 
yard, to the Judgment of Iſrael! and Judab, and 
concludes, that he may lawfully neglect the far- 
ther Care and Culture of it, ſince the degenerate 
Fruit made ſo ill a Return to his Pains. And laſt- 
ly, from that place in the Sixth of Micab, where 
Gop is ſaid to have a Controverſy with hu People, 
and to reaſon with Iſrael, it ſeems to be hinted, « 9 
Men may by their own Judgment underſtand the 
Equity of returning Thanks for Benefits receiv'd ; 
bur we cannot thence infer, that, becauſe Men 
who have a ſenſe of Kindneſs, are oblig'd. to be 
Grateful, therefore this Gratitude is not comman- 
ded by any Law, but is of itſelf, before all Law, 
a neceſſary Duty. From all that we have urg'd 
on this Head, it may appear, that the Sentence 
which is frequently in the Mouths of moſt Men, 
(2) That the Precepts of Natural Law are of Eternal 
Verity, is ſo far to be reſtrain'd and limited, that 
this Eternity ought to reach no farther than the 
Impoſition and Inſtitution of Gop ALMIGaTyY, 
and the Origine of Human Kind. Tho' to ſay 
the Truth, the Eternity which we improperly 
attribute to the Laws of Nature, is only to be 
rated in Proportion to the Oppoſition they bear to 
Pefitive Laws, theſe being ſubje to frequent Alte- 
rations, while thoſe remain fixt and unchangeable. 
VII. It may be farther objected, and with ſome 
face of Probability among vulgar Judges, That 
Honeſty and Turpitude muſt needs inhere in ſome 


Human Actions of themſelves, and by the Force 
of their own Nature, not by the Power of external 
Impoſition ; for this reaſon, becauſe our very Blood 
ſeems to have a natural ſenſe of wicked Deeds, 
which it expreſſes by ſpreading a ſudden Redneſs 
over the Face, whenſoever we are touch'd either 
with the Memory of them, or with the Reproach, 
Now they ſay 'tis very improper to attribute a 
Natural Effect to a Moral Quality; but, on the 
contrary, that fince ſuch a certain Motion of the 
Blood raiſing a Redneſs in the Face, reſults in the 
manner of a Natural Effe& from an Ill Action, that 
Vineſs or Pravity muſt likewiſe be applied to the 
Action as a natural and a neceſſary Affection or 
Quality. In return to which, in the firſt place, 
we confeſs that the moſt wiſe Creator has implant- 
ed in the Minds of Men the Paſſion of Shame, to 
ferve as it were for a Guard and Defence to Ver- 
tue, and for a Bridle to wicked Deſigns. And it 
is likewiſe probable, that unleſs Go had deſign d 
Man for an Agent, who was to frame his Proceed- 
ings by a Law, he would never have mingled ſuch 
a Paſſion in Human Conſtitution, ſince without 
that Suppoſition it does not appear to be of any 
uſe at all in the World. Burt indeed it is no man- 
ner of Contradiction, that a Moral Quality owing 
its Original to Inſtitution, ſhould produce in Man, 
(tho not directly and immediately) a Natural Ef- 
fect. For (3) the Soul being united by the cloſeſt 
Ties to the Body, while itſelf apprehends Moral 
Concerns, and is affected wich them, may at the 
ſame time eaſily raiſe a peculiar Motion in ſome 
part of the Body. Beſides, we ought to obſerve, 
that Shame does not only ariſe from the Pravity 
of Actions, but alſo from any Fact, tho' not mo- 
rally Evil, which we think will leſſen our Cha- 
racter and Eſteem, For according to Des Cartes's 
Definition, it is nothing elſe but 4 Species of Sorrow, 
founded upon Self-love, and proceeding from a Senſe or 
Fear of Diſgrace (): Or, as Ariſtotle ſpeaks (c), it s 
a certain Grief and Confuſion at Things which appear 
hurtful to our Reputation. For Man is a moſt ambi- 
tious Creature, and highly conceited of his own 
Excellency, whence he takes an extraordinary 
Pleaſure, if he can find out any Advantage or 
Perfection in himſelf, on the Strength of which he 
may brag, and ſwell, and carry himſelf above the 
Dimenſions of his Neighbours. And whenever 
he apprehends theſe Talents to be the leaſt im- 
pair'd, and to weigh lighter in common Account, 
he immediately conceives the deepeſt Regret in 
his own Mind. Now the Heart, that chief Sear 
of Human Excellency, being affected with this 
Paſlion, preſently ſends up the Blood to be an 
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(4) Add, Ezek. xviii. 25. Rom. iii. 6, 


(6) De Paſſion. Arc. 205, 


(e) Rhetor. I, 2. c. 6. jair, 


Mr. Barbeyrac's NOTES. 


(1) What Grotius infers from hence is no direct Conſequence. 


He alledges theſe Paſiages, to prove, that GO D conſents 


that Men may Judge (as we may lay) of his Conduct by the Principles of the Duties he impoſes on them, to which he himſelf 


conforms, as much as the great Di 


ance between the Creature and Creator will permit. See the Diſcourſe of Mr. Noodt, Of the 


Power of Swereigns, with the Note of the French Tranſlator, printed, A. D. 1707. [1 | | 

(2) Thoſe who have firſt ſpoken of the Eternity of the Laws of Nature, muſt mean it in Oppoſition to the Novelty and 
frequent Changes of the Civil Laws ; for they aſſert only, that natural Light had not its Beginning in the Times of Minos, Ser 
lon, or Licurzus, but exiſted before any Civil Society, and is as ancient as Mankind. Further, That this Right is not ſubjett 
ro Change, as Civil Laws are, which are aboliſhed according to the Neceſſities of a State, or the Humour of Sovereigns, but 
ir remains the ſame in all Times and Places, and ſhall end only with Mankind. In fine, Tis no ways neceſſary to mainrain, 
that the Law of Nature is Coeternal with GOD; for fince it has no Regard to him, and is only contrived for Men, on whom 
ir is impoſed; to what Purpoſe is it to ſuppoſe, that it had a Being betore Men ? But if we fay, that he had them from all E- 
ternity in his Præſcience, we attribute nothing thereby to the Law of Nature, but what's common to every Thing that exilts. 


Puffond. Apolog. §. 25. 


(3 Sce the Paſſage of Plutarch, 5. 6, Note 12, and what goes before and follows it. 
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outward Sign of it in te Face. But becauſe {1) 
Man does not only value himſelf upon account of 
abſtaining from Evil Deeds, but for ſeveral other 
Things, which are not endued with any Moral 
Quality, if he ſuffer in any of theſe latter Points, he 
js equally liable to Shame : Thus we ſee many Per- 
ſons who cannot forbear bluſhing at their Lamenels, 
or Baldneſs, at a Wen, a Crump-back, or any other 
Deformity of Body, at ſome particular Diſeaſes, 
at Poverty, bad Cloaths, at faultleſs Ignorance, 
or at harmleſs Miſtake, and at (2) many other 
Things, which are by no means morally Evil (a). 
And among Sins, thoſe eſpecially put a Man to 
the Bluſh, which directly argue a Lowgels and De- 
jection of Mind, and which for that reaſon make 
us appear more contemptible (b) ; nor has the 
Fear of this Contempt the ſame general Power, 
but only when we are in danger of ſuffering it 
from thoſe Perſons, whoſe Eſteem 'and good Opi- 
nion we are particularly covetous of enjoying (6). 
And thoſe deſperate Wretches who have once ſin- 
ned themſelves out of all Care of Credit, are not 
afterwards (3) touch'd with the leaſt Bluſh upon 
the Commiſſion of the vileſt Wickedneſs (c). 
Whatever we have urg'd againſt the natural, the 
abſolute, and the neceſſary Goodneſs or Pravity 
of Human Deeds, does not at all ſeem to rob moral 
Knowledge of its requiſite Certainty, for this 
would remain fixt and unmov'd, tho' the Morality 
of our Actions depended entirely on Impoſition. 
VIII. Bur if this Doctrine be true which we have 
alſerted, what will become of that Moral Latitude, 
which is ſo much talk'd of, and ſo frequently op- 
pos d to Mathematical Strictneß? Does not that 
ſcem to detract ſomewhat from the Certainty 
which we maintain? This Donbt will be clearly 
ſolv'd, if it be conſider d how far we affirm De- 
monſtration to prevail in theſe Notions, and in 
what Things this Latitude is to be found. Demon- 
{trations therefore are here chiefly employ'd about 
Moral Qualities, ſo far as thoſe Qualities appear 
for certain to agree to ſuch Actions or Perſons : 
When we enquire (for example) whether ſuch an 
Action be juſt or unjuſt, whether ſuch a Right, or 
ſuch an Obligation accrue to ſuch a Perſon, con- 
ſider'd in general, or as that perſonal Capacity is 
common to others with him. Now all theſe kinds 
of Truths we maintain to be ſo clearly and cer- 
tainly deducible from their genuine Principles and 
Cauſes, that no Man in his right Wits, can enter- 
tain a Doubt concerning them. And tho' we 
ſhould diſcover ſome little Latitude, or ſomething 
analogous to Latitude, in the Queſtions ; yet that 
would not be able to prejudice the Certainty of 
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them in itſelf. As for the Goodneſs or Pravity of 
Actions, as they denote their agreeableneſs or re- 
pugnancy to the Rule of the Law, in this reſpect 
they ſeem capable of no manner of Latitude, but 
whatever declines from Good muſt immediately be 
pronounc'd Evil. Yet under other Conſiderations, 
at leaſt with reſpect to Men, they admit of ſome- 
thing like Latitude ; Latitude, properly ſpeaking, 
being applicable only-to Quantity. And firſt, be- 
cauſe in Laws the Force and Power of obliging 
Men is not always of the fame Tenour and De- 
gree, but appears more ſtrict in commanding and 
orbidding ſome Action, and more looſe about 
others. Whence it comes to paſs, that we are 
forc'd to diſtinguiſh between Law and Equity, or 
between what's rigorouſly and exactly juſt, and 
(4) what's equal and fair to be done. The diffe- 
rence between which Things is this, we lie under 
a more neceſſary Duty of performing the former, 
but the latter engage our Obedience with a gentler 
Tie, and with an inferior Obligation. Yet theſe 
laſt have a wider Object than the firſt ; the Offices 
of other Vertues being extended much farther than 
thoſe of Juſtice. It happens likewiſe very com- 
monly, that among Men, and in Human Courts, 
ſmaller Deviations from the Law ſcarce fall under 
Conſideration or Animadverſion, Many Things 
too are ordain'd and commanded in ſo weak and 
indifferent a manner, that they ſeem to engage 
Men rather by affecting their Modeſty than their 
Honeſty : ſo that thoſe who perform them deſerve 
Commendation, thoſe who omit them are not 
obnoxious to Reprehenſion. And among theſe 


Matters Grotias (d) ſeems to reckon Concubinage, 


Divorce, and Polygamy, before they were forbidden 
by the Law of Gop: Theſe (faith he) are ſuch 
Things as Reaſon itſelf tells ts it is more hone#t to abſtain 

om; yet not ſo, as that (ſetting aſide the Divine Pre- 
cept) they include any griewous fault. 

But of theſe we ſhall treat in their proper place 
(e). Hither likewiſe is to be referr'd that Paſſage 
of Ariſtotle (F); He that declines but a little from 
right dealing, whether to the exceſs or to the defect, is 
not charg'd with guilt ; but he that tranſgreſſes in a lar- 
ger meaſure, becauſe hs faultineſs diſcovers and betrays 
itſelf by its bulk. It may happen too that a Thing 
in itſelf ſhall be unobliging and indifferent, and 
yet the performance or the omiſſion of it ſhall 
either always, or however at ſome (5) certain 
Juncture, be more for our Advantage and Uſe. 
To this Caſe belong thoſe Paſſages of St. Paul in 
his firſt Epiſtle to the Corintbians, Chap. VI. ver.12. 
Chap. VII. ver. 6, 7, 8, 9. Chap. X. ver. 23. And 
that Obſervation of Grotius (g), That ſometimes by 


— 


(a) Add. Sirac. c. XIII. 9, &c. 
(4) L. 1. c. 2. ſ. 6. (e) L. 6. c. 1. 


(2) Seneca in his Letters, 
It. As for Example, Pompey the 
Weakneſs of Spirit, but 


from Surprize; for what 
(3) Tacitus has 9 


a like Remark, Annal. 11. C 


dete 


So that Equity includes not only what is 
y any written Law, but all 


= whence this Obligation ariſes, is that whi 
ch. 7. §. 7, 11, 16. Book 3. ch. 1.4. 3. and ch. 
(5) We may add, er with Relation to cert ai 


(b) Vid. AriRor. Rhet, I. 2. c. 6. 
Cf) Ethic. c. ult. 


(e) Add. Cartes de Paſſion. art. 207. 
(g) I. 1. C. I. ' IQ, 


. 


| Mr. Barb. NOTES. | 
1 1) So far from that, that we are ſometimes aſhamed that we-have done T 


ings that are evil. See Plutarch*s Treatiſe of Falſe Shame, Tom. 2. p. $28. 
Numb, 11. proves, that Bluſhing is the 


hings that we believe to be good, and not done 


Effect of our Temperament, and that diverſe Cauſes produce 


Great could not help Bluſhing,..when he appeared in a-great Aſſembly; and-Fabianus the 
Philoſopher and Orator bluſhed, when he came bur to —— 1 before the Senate, go ſays * proceeds not from 
g _ is not many to, diſturbs ſuch as are . = 1 
5 f 26. Ob magnitudinem infamiæ, Cc. The Greatneſs of the Infamy gives Pleaſure 
to the Crime, in the Minds of ſuch as have caſt away all:Senſe of . 1 Tacit. An. 11. S. 6. which Ars NHirtius cites, 
| really and fully due to any one, although he cannot require it of us in Strict- 
is ſuch, that if that is due to another upon a Principle of Humanity, or Charity, or any other Virtue, which 

that if we do not our Duty, he to whom we ought to do it can't complain of any Wrong done him; fo that che Right 
ch is called by our Author, Imperfect. See chap. 1. S. 19, 20. foregoing, and 
3. §. 16. and ch. 4. S. 6. Book 8. ch. 1. S. 1. 
n Perſons, See what I have ſaid in my Treatiſe, printed in 1709. lib. 3. ch. 6. 
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22 O the Certainty of Moral Science. 


Book J. 


an abuſe of Words, thoſe Things which Rea{ on ſhows to 
be hone fl, or better than the contrary (1) tho they are 
mt enjoin'd, yet ſhall be call Dictates or Ordinances of 
the Lu of Nature. From all that has been ſaid, 
we may underſtand whether, and in what manner 
there may be ſaid to be Degrees of Good. It then 
we conſider Good in a ſtrict Senſe, tor a Congru- 
ity to the Law, tis as impoſlible there ſhould be 
any thing better than what is Good, as that there 
ſhould be any thing ſtraiter than what is properly 
ſtrait. Yet one Good may be pronounced better 
than another, according to the different Degrees 
of Neceſſity which are found in both, and upon 
account of which, if they cannot be both per- 
form'd, one of them maniteſtly gives place to the 
other. To this purpoſe ſee Matth. VIII. 21, 22. 
where it was a good Thing to bury a dead Father, 
but a better to follow our Saviour: Acts VI. 2. 
where it was a good Thing to miniſter to the Poor, 
but a better to preach the Goſpel: On which 
Point we ſhall be larger hereafter (2). Laſtly, 
when Actions, in themſelves lawful and indifferent, 
are meaſur'd and rated according to their Uſeful- 
neſs or Expedience, one of them is declar'd better 
than another, as it is more advantagious to the 
preſent Circumſtance or Occaſion (2). 

IX. According to our Doctrine already deli- 
ver'd, muſt that place of Grot ius (b) be explain'd, 
about the Cauſes of Doubt in Moral Actions; 
where he ſays, There i not an equal Certainty to be 
met with in Morals and Mathematicks : which therefore 
happens, becauſe Mathematical Sciences treat of Forms, 
as diſtinct and abſtracted from all ſorts of Matter, and 
becauſe the Forms tbemſelves are generally ſuch as will 
admit of no Medium, as we can find nothing which 
not either crooked or ſtrait. But in Morals the lea#t 
Circumſtance alters the Matter; 
which they treat, have commonly ſome intervenient La- 
titude, by reaſon of which they ſometimes approach nearer 
to one Extream, and ſometimes to the other. Tbus be- 
tween Things abſolutely commanded, and abſolutely for- 
bidden, there are ſome Things left indifferent; but this 
medium of Indifference ſometimes inclines nearer to the 
Injunction, ſometimes to the Probibition. Whence fre- 
quently ariſes an Ambiguity, ſomewhat like what 2e 
meet with in Twilight, or in Water not perfectly hot. 
As to this Aſſertion, we muſt confeſs, that, as a- 
bout other Actions, ſo eſpecially about making 
War, a Doubt may probably ariſe, either becauſe 


the Fact which occaſions the War is not yet fully 


made out, or whether it be of ſo great Conſe- 
quence as to deſerve a Proſecution by Arms, 
where the Caſe is ſo deſperate, and where the at- 
tending Miſeries are ſo numerous; or whether in 


the preſent Juncture and Condition of the Com- 


monwealth, it be a moot Caſe which Courſe 
ought to be taken, either to return the Injury in 
an hoſtile Manner, or rather conceal the Affront, 
and deferr the Satisfaction, left an untimely pur- 
ſui: of Revenge ſhould draw greater Misfortunes 


—_ 


and the Forms, of 


on the Stare. But that the Cauſes of doubting in 
ſuch Caſes proceed from the uncertainty of Moral 
Matters, this we abſolutely deny. The reaſon 
why the Demonſtrations in Mathematicks are fo 
very accurate, is not the Abſtraction from Matter, 
but another, that we ſhall produce by and by, 
That in Morals the leaf} Circumſtance alters the Matter, 
is an ambiguous Expreſſion. If this be the ſenſe 
of ic, that the leaſt Circumſtance alters the Qua- 
lity of an Action, that is, turns it from Good to 
Evil, this Variation does not at all injure the Certi- 
tude of Moral Knowledge. For a Line that re- 
cedes never ſo little from ſtraitneſs, degenerates 
into crookedneſs, and yet no uncertainty ariſe; 
hence in Geometrical Operations. But if this be 
the meaning of the place, that the leaſt Circum- 
{tance eicher raiſes or leſſens (3) the Quantity of 
an Action; this, at leaſt in Human regard, is not 
always true; for trifling Accidents and Pundctiiio's 
ſeldom weigh any thing in the Sentence of a Moral 
Judge. Yer if we grant this Suppoſition, it will 
not in the leaſt diminiſh the Certainty of Mora- 
lity ; ſince even in Mathematicks the ſmalleſt Ac- 
ceſſion, or the moſt inconſiderable Loſs, varies the 
Quantity. Lawful or indifferent Things, which 
compoſe the Medium between Commands and 
Prohibitions, we have already obſerv'd only in 
this reſpect to incline ſometimes more to one hand, 
ſometimes to the other, as it appears more expedi- 
ent and uſeful ſometimes to perform them, ſome- 
times to omit them. Yet even hence nothing of 
Uncertainty can ariſe, nor is any ſuch Medium 
form'd as we can clearly underftand either to be 
Good or Ill. So that thoſe Examples and Inſtances 
of Twilight and Lukewarm Water, are improperly 
applied to the pteſent Caſe; they being of that 
kind of Media we call Media Participation, as Lule- 
warm Water partakes of hot and cold together. 
But thoſe Media which we call Media Nezationis, as 
are Indifferent and Lawful Matters, poſſeſs not 
the leaſt Share of either the Extreams, but equally 
deny them both. For we ſay in the ſame manner, 
Good is not Indifferent, and Evil is not Indiffe- 
rent; and it does not appear, how a Medium of 
this Nature can prove a Cauſe and an Occaſion of 
Uncertainty. | 
X. Yet as to the Puantities which are uſed in 
Morality, they, we confeſs, are capable of ſome 
Latitude, and it's chiefly on this account, that Ma- 
thematical Knowledge is eſteem'd to have ſo much 
higher Degrees of Nicety and Exactneſs than Mo- 
ral. The Reaſon of this depends on the different 
Conſtitutions of Natural and of Moral Quantity. 
For Natural or Phyſical Quantities may be accu- 
rately compared, and meaſured, and divided into 
the moſt equal Parts ; becauſe they are repreſented 
as the Affections of Material Things, which are 
the Objects of our Senſes. Whence we may. pre- 
ciſely determine, what Rule and Proportion they 
bear to one another ; eſpecially if we employ the 


(a) . I. Co 3 S. 8, & . 5. 817 8. 23, 
Mr. Barb 
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() L. 2. c. 23. f. 1. 


Nor ks. 


(1) Such is, for Example, the Cuſtom of covering thoſe Parts of the Body which diſtinguiſh Men from Women: To which 
we may refer what St. Paul ſays of the Cuſtoms of his Time, 1 Cor, xi. 14. Nature itſelf teaches us, That if a Man have long 
Hair, tis a Shame to tim; but if a Woman have long Hair tis her Homour, as Frederick Gronwins explains theſe Words, in his 


Notes; but our Author gives them another Turn, 1ib. 2. ch. 3.5. 22. 


(2) There are other Principles by which che reſpective Quality of Moral Actions may be determined. See ch. 8. 8. 5, wich 


rhe Note. 


3) as for Example, It renders a Fault more or leſs excuſable, and a Crime more or leſs enormous, 
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by the application of which 
all Queſtions of this Kind are moſt exquiſite] 
Solv'd. And beſides, thoſe Quantities are the ef- 
fect of Nature, and conſequently immovable and 
ermanent. On the other hand, Moral uantities 
t cocked from the Impoſitions and the Eſtimation 
of intelligent and free Agents, whoſe Judgment 
and Pleaſure not falling under natural Dimenſions, 
the Quantities which they thus conceive and de- 
termine, cannot be circumſcribed by any ſuch 
Meaſure, but retain, as it were, ſomewhat of the 
Looſneſs and Liberty of their Original. Nor in- 
- deed did the Ends for which Moral Quantities 
were firſt introduced, require any ſuch punctual 
Minuteneſs (1), but it was ſufficient for the Uſe 
of Human Life, that Perſons, Things, and Actions 
ſhould be more groſly rated and compar'd together 
(2). Thus we diſcover a Latitude ig the Value or 
Eſteem of Perſons ; by which tho' we underſtand 
that one Perſon is to be preferr'd to another, yet 
we cannot exactly determine whether he exceeds 
him in a double, or treble, or quadruple Proporti- 
on of Worth. The like Latitude occurrs in the 
Valuation of different Things, and of Actions be- 
Jonging to Commerce; on the account of which 
we can ſcarcely fix any (3) ſettled Price on any 
other Things beſides thoſe which the Civilians call 


aſſiftance of Numbers, 


we borrow for our preſent Uſe, upon condition 
of repayirig them in the ſame quantity and quality: 
As to the reſt, we eſteem them equal and indiffe- 
rent, and to be determin'd by the-private, Bargains 
and Agreements of particular Men. And ſo like- 
wiſe the Proportion between many Faults and Pu- 
niſhments is adjuſted with ſome Latitude: For 


Laſhes, and how ſmartly laid on, comes juſt up to 
But in ſuch Caſes we aſſign what Proportion we 


think fit, with great Looſneſs and Security. We 
find too a very remarkable Latitude in many Buſſ- 


— —̃ b. 


Cap. Il. bh Of the Certainty of Moral Science. 


Res fungibiles (a) Conſumable Goods,” that is, ſuch as 


who, for Example, can tell preciſely. how many 


the Guilt of ſome particular piece of Thievery? 


not us d to cut every thing to the quick. The Law, 
and the Philoſophers (ſays (6b) Tully) clear Subtleties in 
a different manner : The Laws no otherwiſe than as 
Things may be felt and handled, by reaſon of their Groſ- 
neſs ; but the Philoſophers a they may be diſcern d by 
Reaſon and Underſtantling. And in the Deciſion of 
Cauſes tis a Maxim vulgarly known, That the 
Judge does not concern;himſelf with every petty 
Circumſtance. And ſo when ſuch a number of 
Honeſt Men are appointed (5) Arbitrarors of any 
Controverſy, there is fait room for Latitude in 
their Judgment and Sentence (6). Farther, in ex- 
ecuting Vindictive juſtice, there is an Indulgence 
made of a convenient Latitude, not only on the 
part of Clemency, but of Severity too. To which 
purpoſe: is that Saying of Tacita (c): Al great Ex- 
amples have ſomewhat , of Injuſtice; but the Injury the 

do to particular Perſons # recompenc'd by the common Ad- 
vantage they bring to the Publick : And that of Faſin 
in Plutarch (d); Tu neceſſary that thoſe ſhould act un- 
juſtly in ſmall Matters, who. intend to maintain Fuſtice 
in the grand and chief Concerns (7). "Moſt Vertues 
likewile, beſides Juſtice, admit a free Looſneſs and 
Latitude in the Exerciſe of them ; as for Example, 
Pity, Liberality, Gratitude, Equity, and Charity. 
And fo, in common Life, we apply the Names of 
Habits under a Latitude of Signification (8). Thus 
We call him a Juſt Man, who commits (tho' deli- 
berately) but a few Pleces of Injuſtice. Laſtly, we 
may obſerve, that if in Moral Conſideration ſome 
Quantities are brought to an exact Standard, and 
a punctual Meaſure, as the Price of ſome Com- 
modities, the Periods of Time (9) ſettled by Law, 
and the like ; yet this preciſe Determination does 
not ſo much proceed from the Things themſelves, 
or from the Times, as from the Inſtitution and 
Will of Men (e). From all theſe Remarks we 
conceive the Difference between Mathematical 
and Moral Demonſttations to appear very Clear 
and Evident ; and it is no more than this, that th 

former are chiefly employ d about Quantity, whicl 


neſſes and Affairs of Life (4). Human Lawgivers are is in its own Nature diſpos d for the niceſt Diviſion 


s % 


(1) See the Words of Biſhop Cumberland, $. S. Note 2. 
- (2) The Author treats here of 


: 85 . 1 
4) This is the Foundation of that ex | 
De Ira. lib. 2. c. 27. How little is the Virtue of that Man, 


(5) See lib. 3. ch. 13. S. 5. following. 

(6) So when it is ordered, That one ſhall 
ir can*c be ſuppoſed, that he muſt go that very Moment, 
Digeſt. lib. 46. Tit. 3. de ſolutionibut. & liberat, c. Leg. 


The publick Good requires, in ſome Caſes, that Fuſtice 1 
Perſon, is a leſs. Evil, politickly ſpeaking, than the 4 


For though the Excuſes be true, yet 
more cautious of O 
away their Children, ſo rigorous, 
profitable Laws ought not to be ſu 
he quotes a. Saying of Cafo's, That 
and generally. Liv. lib. 34. c. 3. 
8 See ch. 7. 5. 6. following. 
9) The Periods of Time ſettled by Law, 
by it, ſuch a Term of Time, as after it no Appeal will 
where you'll find Tempora fatalium Dierum, & fatales dies 


(a) To underſtand what is meant by theſe Terms, ſee B. 3. cl 7. 1. 1. 
(d) De Sanitat. tuend. & Precept. Reſpub. gerend, See alſo Ariſtot. Rhet. l. 1. c. 12. 


0 Mr. Barb. NOTES. * * => L 199 


f ef 0 8 Lhd £50 dead -þ 
res Moral, which are the Natter of Moral Actions. He ſpake in g. 8. of the Quatrity 
or Degree of Extent, which he conceived to be in the ſame Actions, in certain Reſpects. * ce 

ſunct᷑ jone m in ſuo genere recipiunt, is an Expreſſion of the Civil Law; about which; ſee the Author, lib. 5. ch. 7. S. 1. 

excellent Expreſſion of the Pagan Philoſopher. Seneca 6 Num ang uſta Innorentia ot, te. 

whoſe Goodneſs extends 10 farther. than the Lay?” How much larger is 

our Duty than the Rules of the Law tire ? How many Things do Piety, Humanity, Liberality, Fuſtice, and Figlality require of us, 
which the Laws: give; m Commands for + What the Law forbids not, Hondur ein! 
Law puniſhes the Injuſtice of a Seller, when he has taken more than à juſt Price, but Philoſophy and Virtue order. the Reſtitution of 
the leaſt Thing, which he bas fraudulently got, more than the worth of his Goods. See Grotius, IB. 3. ch. 10. . r. 


id depart from the Rigour of the Lamas, becauſe an Injury done to 
a antage thut redounds to the Publick by it, is a G0; For this Reaſon 
ic is, that the Laws condemn to the moſt rigorous Paniſhments, fuch Servants as lie wi 


| t 1 Ser th their. Maſter's: Wife or Daughter, tho“ 
they alledge that they were by many Promiſes' and Threattings drawn into it: Thi 

Juſtice will not releafe them, that ſuch Perſons may 
fending. Bouin the famous Lawyer, ſpeaking of a Law made by King 


ths. «z_ LE 


(6) of nl. c. 1. (e) Annal. 14 e. 44. 
(e) Add. D. Cumberland de L. N. c. 8. ſ. 14. 
> is . 13 79 2 of 114 * 
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and Conſcience reſtraing us from: As for Example, The 


\ / 


- 
3 * 


immedjarely pay a certain Sum; It is to be underſtood with ſonie/ Limitatiom; for 
and deliver rhe Money Into the Hands of him to whom tis to be nad, 

Ti * abe aer Seeed. 

(7) Some Reflections made by Mr. Bale, Di#. Hiſt. & Crit. 


p. 235. and 2317, are wotth our Obſervation here. 


He ſays, 
a private 


t: Thus a. Foorman was hang'd at Paris in 1698. 
expect no Favour, and ſo may be 
g Henry II, againſt Women who made 


that it might happen that an innocent Woman might ſuffep by it, ſays, „That the Uſe ot 
pended, upon the Account of fome Inconveniencies produced by them And rherey n 
there is no Law that is profitable for all, tis ſufficient that it 

See Mont agnes Eſſays, I. 3. c. 3. and Charyon of Wiſdom, J. 3. c. 2. 


the Latin id Fempore fatalir, a Phraſe taken from the Roma 
lie againſt a Senrence given by Law, See Co 


- Po 

is beneſicial for the moſt part, 
n Lawyers, who' meant | 
d. Lib. 7. Tit. 63, Leg. 26 


and 
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Book J. 


and Determination; whereas the latter endeavour 


nothing farther than to prove for certain ſuch a 


Quality of ſuch a Subject, leaving the Deciſion of 
Moral Quantities to the larger Scope and Range of 
Human Will. 

XI. But we muſt take heed of confounding this 
Moral Certitude, which we have been ſo long e- 
ſtabliſhing, with that which is ſo often apply d to 
Matters of Fact; as when we declare (for Exam- 
ple) ſuch a Thing to be Morally Certain, becauſe it 
has been confirm'd by creditable Witneſſes. For 
this latter ſort of Moral Certitude is nothing elſe 
but a ſtrong Preſumption grounded on Probable 
Reaſons, and which very ſeldom fails and deceives 
us. Zeigler in his Notes on Grotius (a), has not 
ſufficiently diſtinguiſh'd this inferior Certaincy 
from the former and the more noble Kind, while, 
tho' he grants the more general Precepts of Erhicks 
to bear an equal Evidence with the Propoſi ions 
of any Science properly ſo call'd, yet he affirms, 
That the particular Concluſions hawe a much ſhorter De- 
gree of Certitude, and are often involv' d in dark Obſcu- 
rities, by reaſon that the Things themſelves, concerning 
which ſuch Concluſions are formd, are many ways 


changable and contingent : And the Example he 


(a) L. 2. c. 20. f. 1. 3 


2 n... Ew, 8 3 PIN 
T * * 
. 


brings 1s this ; We have Moral Certitude and Evidence, 
that an hone ft and ſerious Perſon when he takes an Oath, 
ſwears truly. And yet this Evidence à not Abſolutel 
ſuch, but Conditionally, becauſe it 11 not directiy Wa 
ble, but that a Min of theſe good Qualities may for- 
ſwear himſelf, ſince he may fall from hu Vertue and In- 
tegrity. But now that Certitude, by which we know 
Perjury to be an Evil, is very different from that 
by which we believe a good Man is not guilty o 
Perjury; nor is the latter Propoſition deduce 

fairly as a Concluſion from the former. Thus in 
the ſame manner the Faith we give to Hiſtorians 


is reckon'd Morally certain, when they teſtify * f 


Thing vaſtly remote from our Memory a 
Knowledge, and of which there is no real and 
demonſtrative Proof now extant; and eſpecially 
if many agree in the Relation: Becauſe it is not 
probable that miny. Perſons ſhuuld join together 
by Compact, in putting a Trick on Poſterity, or 
ſhould entertain any hopes, that the Lie would 
not in time be diſcover d. And yet for all this, if 
occaſion were, we could produce. Examples of 
_ popular Fables that have paſsd through ſe- 
N 15 under the Colour and Charadee of 
ruth. | 1 a 
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P. f III. 


Of the Underſtanding of Man, as it concurs to MoRAL ACTIONS. 


The © ONTENTS of every Paragraph of the third Chapter. wy : 


I. Two Faculties of the Underſtanding. | 


II. What u the Genius of the Repreſentative Faculty of | IX. A ſcrupulous One. 


the Underſtanding. 
III. The Underſtanding natural apprehends Things Mo- 
ral rightly. 


IV. Conſcience what it , and how manifold, Arte 


VIII. A dubiom Conſcience. 


X. Ignorance, what it is, and how manifold. 
XI. Error, of how many Sorts, 
XII. Error in Lauful Aﬀtions, © 
XIII. Speculative Error about neceſſary Aclions. 


V. A right and probable Conſcience. 1] XIV. Or indifferent Ones. mY 
VI. Rules for a probable Conſcience. XV. Practical Error. | PEE 
VII. Rules how to chuſe Things profitable. | XVI. Error in an ill Action. 


lnce that Part of Knowledge which we have 
undertaken to explain, is chiefly employ'd in 
demonſtrating what's Right and what's Wrong, 
what's Good and what's Evil, what's Juſt and 
what's Unjuſt, in Human Actions; in the firſt 
place we are oblig'd to conſider and examine the 
Principles and the Affections of theſe Actions, and 
to ſhow how by the Help of Inputation they are 
conceiv'd to be Moraliy join'd and connected to 


the Authors of them: in this reſpect then, the Ex- 


cellency of Man chiefly ourſhines the Condition 


of Brute Creatures, that he is endow'd with a moſt 
noble and exalted Soul, which exerts itſelf not 
anly with a ſingular Light, as to the Knowing and 
Judging of Things, but alſo with a prodigious 
Quickneſs and Activity, as to the Embracing or 
Rejecting them. So that on this Score the Actions 
of Mankind ought to be rank'd in 3 much higher 
Claſs than the Motions of Beaſts, which proceed 
purely from the Spurs of Senſes, without the pre- 
cedent help of Reflexion (1), whatever Charon (b) 


(b) De la Sageſſe. L. 1. c. 34. 


Mr. Barb. 


— 


has alledg'd to the contrary. That Power of the 


NOTES. | 


(1) Nr. Charron's Words are theſe, Man ſets himſelf above, and calling himſelf Maſter of all Creatures, diſdains the reſt He divides 
them into Parts, and allows them what Faculties and Powers he pleaſes. On the other Side, he degrades himſelf as it were it 


Spite, he Groans, Complains, blames Nature as a cruel Stepmother to him, 


the World, both which are equally contrary to Reaſon, Truth and Modeſty. Nevertheleſs, Beaſts can't be reaſonably debaſed to the Condition 


of meer Automara, i. e. Click-work, ſuch an Opinion muſt proceed from Preſumpt ion, and nos a feriaus Conſideration of their Actions; fit 
4s Mr. Locke ſpeaks very well : For ſhall we believe that Dogs and Elephants do not Think: . 5 2 

find oat that in us which we can't diſcern in our ſelves? Do they not give us all 
except they cati't tell us ſo, It is hard indeed to fix the Bounds of the Faculties of the 


that they can from Particulars infer Univerſals; but yet we have ſufficient Reaſon to be convinced, that Beaſts act with ſome 


„When we plainly ſee, char they can 


Knowledge and Reaſoning, See Mr. Locke I. 2. ch. 9. S. 11, 14. & 10. S 40. & 11. 8 7, 10, 11. As alfo Mr. Le Clerc's Phy ſicks, 


1. 4. c 12. What Mr. Puſfendorf*s Notion was in this Matter is hard to know, 


them in another. 


and makes himſelf the Reſuſe and moſt niiſerable Creature in 


the Demonſtrations imaginable of their Senſe, 
Souls of Beaſts, rho* Mr. Charron aſſerts, 


for he allows Beaſts in one place what he denies 


Human 
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Human Soul which it bears as a Light for its Gui- 
dance and Direction, we commonly call the Under= 
ſanding, and in this, as it is concern'd about yo- 
juntary Aions, we conceive Two Faculties (1): 
One is that by which, as by a kind of Mirror, the 
Object is ſhewn to the Will, with a general and 
confus'd Notice, whether it be Agreeable or Diſ- 
agreeable, Good or Evil. The Other is that by 
which the Reaſons of Good and Evil, which 1n 
ſeveral- Objects offer themſelves numerouſly on 
both Sides, are weigh'd and compar'd, and Judg- 
ment is given; what, when, and in what manner 
we are to act; and Conſultation taken about the 
moſt proper Means for the Accompliſhment of the 
propos d End. And here ic muſt be obſerv d, that 
the Beginning of a voluntary Act ſhould regularly 
proceed. from the Underſtanding, whence ariſes 
the vulgar Maxim, 


PI 


Sf ee es CE SIS 


— Tenoti nulla Cupido. 


Objects unknown can never move Defire : 


Altho' this Knowledge, which precedes the Acts 
of Volition, is not always diſtinCt, becauſe a con- 
fus'd Notion is ſufficient to make the Will beſtir it 
ſelf. And thus when we have not a tolerable 
Knowledge of a Thing, we cannot be ſaid pro- 
perly and fully to deſire it; yet we may deſire to 
make Trial of it. l 13 > 

II. As to the former Faculty of the Underſtand- 
ing, we muſt remark, that it is of the Number of 
thoſe which are commonly call'd Natural Faculties, 
(2) contradiftin& to the Free : in as much as it is 
not in the Power. of Man to apprehend Things 
otherwiſe than as the Images of them preſent 
themſelves to the Mind; nor can the Will by any 
Force hinder the Underſtanding from aſſenting to 
a Propoſition which appears clear and evident to it. 
But thus far a Man is at Liberty, he can more di- 
ligently conſider the Object in view, and more 
exactly weigh in his Mind the oppoſite Reaſons of 
Good and Evil, and ſo not ſtick at the outward 
Face and Semblance of Things, but pierce into 
the deepeſt Secrets of their Texture and Conſtitu- 
tion. And after ſo ſtrict an Enquiry and Exami- 


the Cauſe before him. The Underſtanding being 
in this reſpect, as in many others, like the Eye, 
that it makes a very important Difference, in be- 
holding Things with a roving and tranſitory Caſt, 
and in contemplating them with a fix'd and ſteady 
Application (a). And hence 'tis eaſy to conceive, 
how far this Power of the Soul falls under the Cul- 
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(4) Add. D. Cumberland, de L. N. c. 2. f. 9. 


(1) To ſpeak truly, 
ether Power. Hum. Underſtand. I. 2. c. 21. $. 16. 


all ; for the Underſtandin 

any thing; whether it only 
nothing but bare Perception 
only. The Piſtindt ion of che Schools, that is, 
the Objects it contemplates, 


(3) i. e. Without any Reaſon or Motive. 


verſ. p. 375. See lib, 7. e. 4. $ 8. and 11. 


make him the Wiſer. 


nation, he can pronounce a poſitive Judgment in 


(2) By Natural Faculties, is meant, Paſſive Faculties, which 


yond Human Ability that the Underſtanding 
ſhould apprehend Things afrer another Manner 
than they appear; and ſince Credit or Aﬀent can- 
not but anſwer the Idea of the Underſtanding, no 
Perſon can judge otherwiſe of a Matter, than as 
he appears to have conceiv d it; nor can he by 
any juſt Law be compell'd co à contrary Judg- 
ment: For | ſuppoſe a Man to be in the Wrong; 
yet (3) a bare InjunQion and Command will never 
Yet becauſe many Things 
eſcape a negligent Searcher, which offer them- 


ſelves to the Notice of more curious Enquirers ; 


and becauſe the Will may hinder the Underſtand- 
ing from contemplating ſome Truth, by preſent- 
ing other Objects to tempt and engage its Care; 
therefore an earneſt and afliduous Application of 
Mind is of vaſt Uſe in confirming the Judgment; 
and conſequently thoſe who! are entruſted with.a 
Care and Authority over others, ought to make 
all fair Proviſion for the Aſſiſtance and Direction 
of a ſerious Meditation : aud they may likewiſe 
engage Men by the Sanction of Puniſhments to 
apply with Diligence thoſe Means which are moſt 
likely to diſpel the Clouds and Perplexities of 
Things, and to repreſent them in their genuine 
Colours and Condition (a9. 0 
III. Farther; Since the Underſtanding performs 
the Office of a Light in our Courſe of Attion, and 
ſince when it doth not guide us aright, tis impoſſi - 
ble but we ſhould loſe our Way, we ought to eſta- 
bliſh this as a certain Principle, That there is both 
in the 1 Faculty, and in the Judgment, 
a natural Rectitude, which, upon due Attention 
given, will not ſuffer us to be deceiv'd in reference 
to Moral Things, and that neither of thoſe Pow- 
ers are ſo far corrupted and deprav'd, as to put us 
under a Neceſſity of being miſtaken. For at the 
lame rate it would follow, that becauſe a Glaſs ill 
cut preſents every Image in a diſtorted Confuſion, 
and becauſe the Tongue, when cover'd with the 
'TinCQure of the Jaundice, is not able to diſcern 
the Difference. of: Taſtes, therefore the Senſes to 
which thoſe Offices belong muſt be in general pro- 
nounc d Fallacious and Uncertain. Neither could 
it be charg'd on us as Guile, that we have done a 
bad Action, if we were not furniſh'd with a clear 
Diſcernment of Good and Evil; and it would be 
the higheſt Injuſtice to impute that Error as ſinful 


which was beyond our Power to avoid or ſhake off. 


Therefore, unleſs we would utterly ſubvert and 
deſtroy all the Morality of Acting, we muſt by all 


Means maintain, that the Underſtanding of Man 


is naturally Right and Certain, and upon ſuffici- 


| ent Enquiry and Meditation, does always appre- 
ture and Cognizance of Laws. For ſince tis be- hend Things clearly, and as they are in their own 
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b y, One Faculty cannot have another fixed in it, as in its Subject, betauſe every Faculty muſt have its pro- 
Subject. Faculties, or Powers, (ſays Mr. Lock) belong only to Agents, and can only be attributed to Subſtances, and not #0 any 


15 1 receive the Impreſſions of Objects, and do not properly Act at 
is like the Eye, which diſcerns Ideas with the different Relations, without adding or diminifhing 
perceives. the Objects, or judges what is, or is not to be done: For in the Under anding there 15 
or Reception of Ideas. The Determination from whence Action proceeds, is an Act of the Will 
Underſtanding is either Speculative or Practical; is founded upon the Nature of 
\ and not upon the different Actions of the Soul: For the Soul is diſpoſed alike in the Freceprion of 
Good and Evil, Truth and Falſhood. See the Searches after Truth, lib. 1. ch. 2. and Mt. Clerc's Diſcourſe of Spirits, Sect. 1. c. 3+. 


(4) Put if this fails, tis ro no Purpoſe to have Recoutfe to Force and the Authority of the Soyereign, Elem, Juriſpr. Uni- 
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Nature and Conftitution : And likewiſe: that (1) 
the practical Judgment cannot prove ſo far De- 
bas d and Degenerate, (at leaſt as to the general 
Precepts of Nature's Law) as to excuſe the Acts 
proceeding thence from being imputed 'as if they 
were Effects of invincible Ignorance (a). And 
here we defire it-ſhouſd be conſider d, that we are 
not debating what Power the Underſtanding has 
about Matters which depend on peculiar Revelati- 
on from Gon. or what it can perform in ſuch ex- 
eraordinary Caſes, without the fingular Aſſiſtance 
of Divine Grace, becauſe this is the Subject and 
Buſineſs of another Profeſſion. Neither are we 
concern'd to examine whether in Speculative 
Truths, requiting the moſt ſubtle Diſquiſitions of 
Mind, a Man may not through ill Information, 
get ſuch fitm Poſſefion of a falſe Tenet, as not to 
de able to recover himſelf out of the Miſtake : 
But we are diſcourſing only about the Power of 
the Underſtanding, as it is employ'd in ſquaring 
our Actions according to the Dictates of Nature. 
And, as to this Point, we conceive that there's no 
Man of proper Years, and Maſter of his own 
Reaſon, (2) ſo deſperately dull and ſtupid, as not 
to comprehend, at leaſt, the moſt general Rules 
of Natural Law, and thoſe which are of the gteat- 
eſt Uſe in Common Life, and not to diſcern the 
Agreement they bear to the Rational and Sdbcial 
Condition of Mankind. And tho a Perſon through 
extream Idleneſs, may poſſibly never have thought 
of one or two Precepts,' or ' through precipitate 
Raſhneſs may have fram'd wrong Opinions of 
Acting, or by bad Information, or a Mind cor- 
rupted with vicious Courfes, may have call'd their 
Truth and Neceſſity in queſtion, or have taken up 
other Rules of Action contrary to Natural Sug- 

eſtions; yet we do not by any Means acknow- 
edge this Ignorance or this Error to be Inſupera- 
ble, ſo as to hinder the Imputation of Deeds con- 
ſequent on ſuch a Principle. For theſe univerſal 
Edicts are ſo clearly publiſh'd and explain'd, and 
ſo cloſely interwoven with our Being, that no one 
can be overcome with ſo brutal à Sottiſhneſs, as 
not to be capable of apprehending and diſcerning 
them; ſince to this Buſineſs there is not requir'd 
any fingular Force of Wit, any peculiar Shrewdneſs 


of Reaſon, but an ordinary Portion of natural Light 
is ſufficient, provided that the Mind be not viti- 
ated and obſtructed by ſome Diſtemper. To which 
Purpoſe Twlly's Diſtinction about Folly and Mad- 
neſs is obſervable: Folly (ſays (H) he) if affifted with 
a due State of Health, is ableito maintain a competent 
Sett of Duties, and to keep up, in ſume manner, the Cul- 
ture and the Methods of Common'Life ; but Madneſs it 
a perfect Diſeaſe, that quite 'Extingniſbes the Sig bi of the 
Mind, and involves all its Objetts'in a gentrul Obſeu- 
rit ( Ji . 8 90 1 1 

. The Judgment paſs d on Moral AQtions by 
the Underſtanding, as it is ſuppos d Conſcious oſ 
a Law, and therefore Accountable to the Eaw- 
giver, is commonly call'd Conſcience, Which as it 
either (4) precedes or follows the Action, we may, 
for Diſtinction ſake, branch into Antecedent and 
Conſequent: This laſt is the reflex Judgment of the 
Underſtanding, on Things done or forborn (5), 
approving what's Well, and condemning what's 
III; the Attendants of which are either Tranquil- 
lity or Reſtleſneſs of Mind, according to the dif- 
ferent Teſtimony it bears; and as it gives us Oc- 
caſion to expect either the Favour or the Diſplea- 
ſure. of the Legiſlator, and either the Good- Will, 
or the Hatred of other Men (c). The Former, 
coming before the Action, informs us what is 
Good and what Evil, and conſequently what to 
be done, and what to be omitted. But here it is 
carefully to be obſerv'd, that the Conſcience ob- 
tains no other Place in the Guidance of Human 
Operations, than with reſpect to its being inſtru- 
cted in the Knowledge of ſome Law, ſince Laws 
only are the proper Rules of (6) Acting. And 
there fore, if any Man will attribute to the practi- 
cal Judgment, or the Conſcience, any | peculiar 
Force or Ability of directing us in our Doings, 
owing neither its Original to, nor its Dependance 
on any Law, he will inveſt with a Legal Power 
the vain 8 Private Men, and will bring 
the wildeſt. Diſorder and Confuſion on the Affaits 
and Tranſactions of the World. For we muſt de- 
clare, that as far as our Diligence could reach in 
Searching, the Word Conſcience, in this: ſtrange 
Senſe, is neither to be met with in the Holy Scri- 
ptures, nor in the ancient Latin Authors: but it 
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| b) Tuſcul, Queſt. 1 Plin. Panegyr. One Man may poſſibly derive 
another, hut there's none why can deceive himſeJf Let him only look into his own Life\and Conduct, and take his Merit and Churalln 


; 
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V. the Note on Bbok 1. chap. 1. S. 4. of the Abridgment of the Duties of a Man and Citizen, printed at Amſterdam in 170, 


(3) Cicero cites this Caſe out of the Laws of the Twelve Tables, but to a clear different Purpoſe from what our Author uſe 
it, viz, To prove a Difference between Inſania, Madneſs, and Furor, Fury; but our Author has no Regard to the Contexture of 
rhe Diſcourſe, and uſes the Words to this Senſe only, Folly is no Impediment to the comprehending the common Duties of Lift, 
but to be ignorant generally of all the Principles-of - Morality, is a-Sort of Madneſs. In other Circumſtances the Words might 
be ſo underſtood, but our Author miſtakes them here. OS 

(4 ) This Diviſion is according to the Schools, Conſcience antecedent and conſequent ; bur our Author reverſes the naturil 

Order, in defining the Conſcience, which follows, before that which preceeds the Action. | 

(5) Pliny Panegyr. ch. 74, (5c. vide (c). 3 EF | 4 
(5) This is true, but it hinders not, but that the Confcience may be the immediate Rule of Action: for a Man can't conform 
himſelf ro a Law, unleſs he know ir, and if he do Good without knowing it, he lofes his Pains, the Lawgiver regards it not. 

Nevertheleſs it follows nor, but that every one may do all that he believes either permitted or commanded, after what Manner 

ſoever it comes into his Mind, Here are two Rules, which the moſt ſimple may, and ought to follow, to ſatisfy themſelves, upon 

all Occaſions, that the Motions of their Conſcience are according to the Law. t. To conſider, whether they are not out of 

State of determining concerning an Action, by ſuch clear Arguments as may ſatisfy any Man of Senſe. 2 To ſee thar they hae 
ſufficient Reaſons to do what their Conſcience leads them ro without farther Examination. In the firſt Caſe, tis evident, that 


we can't determine or attempt any thing but with an unwarrantable Raſhneſs, In the other, we muſt of Neceffiry ſuſpend ov 


udgment and Action till we are fully ſatisfied. All the Inconveniences and Evils which are conſequent upon a miſuſed Con- 

cience, come under the Breach of one or other of theſe Maxims, which are eaſy to be obſerv'd by ſuch as love their Dur): 
This appears chiefly in Matters of Religion, as every Man's Experience will teach him. See Bibligth. Univerſ. Tom. 1. P. 343, 344 
and Parrhaſiana, Tom, 2. 5. 97: as alſo Biblioth. Choiſie, Tom. 10. p. 335. N 
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was firſt introduc'd by the Schoolmen, and has 
been maintain'd in theſe latter Ages by the crafry 
Caſuiſts, for the better ſecuring of Mens Minds 
and Fortunes, to their own Authority and Advan- 
rage. Bur if we have regard to the true and ge- 
nuine Signification of the Word, to do a Thing 
againſt Conſcience, is nothing elſe but to commit 
a voluntary Evil, knowing it to be ſuch ; and is 
oppos'd to Tranſgrefling out of Ignorance and 
Miſtake. And this we mean by Conſcience in 
our preſent Enquiry, recovering. it to its ancient 
Import, and exploding the new Abuſes that have 
been obtruded on its Signification. ; 

v. Conſcience rightly inform'd is of two Sorts; 
for either it clearly underſtands that the Perſwaſi- 
on which it holds concerning ſome Performance 
or Omiſſion, is built on certain Principles, and 
agrees with the Laws, which are the Rule of Acti- 
on and of Conſcience ; or elſe it eſteems, indeed, 
its Perſwaſion as True and Certain, and fees no 
Reaſon to doubt of it, tho' it cannot reduce it to 
a formal Demonſtration ; but, on the contrary, 
relies chiefly on Arguments from Probability. In 
the former Caſe it is commonly term'd a (1) Right, 
and in the latter a Probable Conſcience. Concerning 
a Right Conſcience this general Maxim is eſtabliſh'd, 
That every voluntary Action againſt its Suggeſti- 
on, and the Omiſſion of any Action which it de- 
clares to be Neceſlary, is Sin; and ſo much the 
more heinous Sin, as the Perſon had a more perfect 
Knowledge of his Duty; becauſe a Tranſgreſſion 
under ſuch Advantages argues a greater Pravity 
and Corcuption of Mind (a). 

The Difference of a Probable Conſcience from a 
Right, we conceive not to be in reference to the 
Truth of the Perſwaſion, but upon account of its 
Ignorance and Inability, to reduce this Truth Ar- 
tificially into the Exactneſs of a Demonſtration ; 
for which Reaſon it has not ſo evident and unſha- 
ken 4 Knowledge of its Certainty. For (as the 
Logicians ſpeak) nothing is Probable in itſelf, but 
only with reſpe& to our Underſtanding. And by 
this Rule of Probability the greateſt Part of Man- 
kind are Steer'd and Govern'd in their Proceed- 
ings. For few Perſons are able to apprehend 
Human Duties as they flow from their firſt Origin 
and Foundation. And moſt Men rely with ſo 
much Security on the Tenor of common Life (b), 
on the unqueſtionable Authority of (2) unſuſpect- 
ed Teachers, and on the manifeſt Decency or 
Conveniency of ſuch and ſuch Actions, that they 
think it a ſuperfluous Trouble to make a more cu- 
rious Enquiry into the Reaſons and Foundations 
of them. In the ſame manner as the greateſt Num- 
ber of Artificers are ſatisfy'd with performing their 
Work by Inſtruments Mechanically prepar'd, and 
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leave the Mathematicians to demonſtrate the Rea- 
ſons of their Operations, And Men are apt eſpe- 
cially to content themſelves with theſe probable 
Appearances, when the Propoſition in Debate is 
remov'd at a vaſt Diſtance from the firſt Principles, 
and therefore requires a tedious and troubleſome 
Deduction, which is commonly above the Capa- 
city of thoſe who have not run the Courſe of the 
Sciences, nor cultivated their Reaſon by a Learn- 
ed Inſtitution. Yet hence can be drawn no Pro- 
tection for that pernicious (3) Probaþility maintain'd 
by the later Caſuiſts, and eſpecially. by thoſe of 
the Order of the Feſuirs, which reſolves itſelf into 
the ſole Authority of a ſingle Doctor, tho' deſtitute 
of Reaſons, and oppos d by all other Judgments. 
For this Principle tends to the utter Subyerſion of 
all Morality, and ſeems deſign d only for the 
keeping under the Senſes and the Conſciences of 
Men, and making them depend entirely on the 
Pleaſure of the Prieſts: as has been prov d at large 
by others (c). We need only obſerve farther, that 
they act not at all fairly when they confound 
Probability of Fact with Probability of Judgment, 
and of Law. For indeed, in Matters of Fatt the 
Authority of one Great and Credible Perſon ma 
raiſe a probable Preſumption, and obtain at lea 
half the Force of a full Proof. But in defining 
Matters of Law, twould be the higheſt Abſurdicy 
and Raſhneſs to attribute ſo much. to the Decla- 
rations of one Man, not grounded on good Ar- 
guments, and at' the ſame time contradicted b 
Perſons of equal Rank and Power, as that it 
ſhould. be ſafely admitted for the Square and 
Standard of Acting. | 5: 
VI. For the Information and Direction of a 
Probable Conſcience, there are many Rules common- 
ly laid down, concerning which our Opinion is 
this, That they take place only where there ſeems 
to be a Claſhing between ſtrict Law and Equity; 
or when both Sides of the Queſtion are alike free 
from the Obligation of the Laws; yet ſo as that 
one of them may ſeem to approach neater to Ho- 
neſty, or may appear more likely to produce ſome 
Convenience or Inconvenience than the other. 
For in Matters abſolutely determin'd by the Com- 
mand or Prohibition of ſome Law, there is no 
room left for ſuch a free Choice, as that we ma 
reje& one Side and take the Other, becauſe poſi- 
tive Laws will not be ſatisfy'd with Equivalents, 
but demand a punctual Obedience to their De- 
crees. And therefore this Freedom of Election 
muſt be confin'd to indifferent Things, to which 
the Laws do not extend their Sphere and Autho- 
rity. The chief Rules are theſe: ; 
1. In a Probable Conſcience two Opinions being 
propgs'd, neither of them contrary to the Laws, 
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(a) See Luke xii. 47, 48. 
Wendrocbius, and Sam. Rachel. 


He ought rather to have called it a 
ence 15, I. Reſolved. 2. Dubious. 
an Action; in which, if it miſtakes, tis erroneous ; if it 
the Reaſons which Men give of their Opinions, 
the Underſtanding hangs like a Ballance, 
Put it in Execution; or ſcrupulous, 
ſome Fear of being miſtaken. 
(2) See Lib. 2. ch. 3. 5. 13 


(b) Vide J. 11. c. 111. J. 13, 


Mr. Barb, NOTES.” | 
(1) This Epither is not well apply'd, for our Author owns that a Right and Probable Conſcience are the ſame, a little lower: 
Clear Conſcience ; but his Diviſions are not exact: Theſe are better; an Antecedent Conſci- 
The Reſolved Conſcience declares poſitively, not only about the Quality but Execution of 
judges well, tis right; which will be clear or probable according as 
are certain, or only probable. A Dubious Conſcience is either ſimply ſo, when 
not knowing which Side to take, or whether the Action be good or evil, and fo can's 
when we are determined about the Morality of the Action, and Execution of ic, yet wich 
Gott, Gerh, Titius's Obſerv. on P uffend. De Officio Hom. C Civ. Ob.. 17. . 


(3) See Buddeys's Diſcourſe, De Scepticiſmo Morali, $. 31+ in his Anale&. Hiſt, Phileſ. 


(e) Vid. Lud. Montalt. in Lit. Provincial, and upon them 
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one of which is founded on better Reaſons, the 
other is more ſafe; either of the Two may be fol- 
low'd without Blame. e 

2. Two Opinions being propos d, of which one 
is built on weaker Reaſons, the other is the more 
ſafe, the latter ought juſtly to have the Preference. 

3. In a Probable Conſcience a Learned Man may 
follow that Opinion which ſeems to him to have 
the greateſt Degree of Probability, tho perhaps it 
may appear different to others: unleſs he is under 
Apprehenſion of incurring ſome Inconvenience or 
Damage upon account of diſſenting from the com- 
mon Judgment. . rthn 4% 
4. An Unlearned Man may ſafely. follow the 
Authority of Wiſer Perſons. 2 70 

5. A Subject, or one plac'd under the Com- 
mand of others (1), may, upon the Order of his 
Superiors, fairly do a Thing which he does not 
certainly know to be Unlawful, tho' in his pri- 
vate Judgment he does not think it very Probable 
that it ought to be done. 
6. In Things of little Moment and Concern, 
(2) if there are probable ' Arguments alledg'd on 
both hands, either Side may be taken. | 

7. In Things of great Moment (3) if there 
ariſe probable Arguments on both Sides, the ſafer 
Part is to be preferr'd, or that from which there 
cannot follow fo great an Evil, tho' we are never 
ſo much Miſtaken, as there might have done, had 
we err'd ih the oppoſite Opinion. 

VII. To proceed; Tho according to our pre- 
ſent deſign, we are engag' d only to teat of what's 
Good, and what Evil, what Juſt and what Unjuſt; 
leaving the enquiring about Things profitable and 
(4) Unprofitable to another Part of Knowledge, 
yet it will not be much cut of rhe Way, if we here 
conſider in ſhort, what Rules the Underſtanding 
ought to have regard to, in Deliberations con- 
cerning Uſefulneſs and Convenience. Eſpecially 
becauſe the Directions already laid down, depend 
very much on theſe ; the Profit or Advantage of 


Things bearing a great Force in our Proceedings; 
according to that of the Apoſtle, x Cor. V. 12. 
All things (that is, all Things which he had been 
there ſpeaking of) are lawful for me; (5) but al 
things are not expedient. And in Civil Buſineſs, Af. 
fairs are many times committed to the ſole Wiſ⸗ 
dom and Conduct of the Perſon employ'd, in 
which Caſes a Man is conceiv'd to have acted ill, 
if by-Imprudence or by Negligence he has taken 
the le profitable Courſe. In Debates therefore, 
ariſing about ſuch Things, to which we are boun 
by any Neceſſity, or any determinate Obligati- 
on, (for Neceſſity excludes all Deliberation and 
Debates, and determinate Obligations leave no- 
thing to the Agent, but the Duty of Execution; 
this is laid down for a Foundation, That nothin 
ought to be undertaken, from which, in Mora 
Eſteem, (or as far as human Foreſight can pierce 
into the Obſcurity and COT of future E- 
vents,) there does ſeem likely to follow as much 
Evil as Good (6), or more Evil than Good. The 
Reaſon of which Maxim is evident. For as much 
of Evil as any Thing has join'd with it, ſo much 
it loſes of its Goodneſs, and conſequently, when 
the Good and Evil are in equal Degrees, the for- 
mer is ſwallow'd up by the latter, and the Thing 
is depriv'd of the Nature and Denomination of 
Good. Hence that Field is reckon'd very unpro- 
fitable, which does not in the Value of its Fruits 
exceed the Charges of Tillage (4). For thoſe 
Matters which make the Subjects of ſuch Delibe- 
rations as we are now ſpeaking of, are underta- 
ken purely on Account of the Uſe and Advantage 
which may accrue to us from them 
(75)(b). As Corollaries from this  Xenophon's 
general Truth, we may ſubjoin the % at (5) 
chree Rules eſtabliſh'd by Grorius (e): he ind, 
T. Tf the Thing under Debate has an e- | 
qual Efficacy or Ability for the Product ion of Good and 
Evil, that is, if we may as eaſily Gain as Loſe 
it, we may then venture on it, when the good Conſe- 


— 2 — 


Ca) Cato de R. R. A Field that is Fertile, if it be at tbe ſame time Chargable, turns to little Account. 

(b) Xenophon. Rer. Græc. I. 6, They are very far from deſerving Commendation, who having carried off Glory and Victory from many 
Encounters, do ſtill continue to eng age, till being at length ſhamefully overcome, they loſe their former Honour and their former Labor. 
The Caſe is the ſame with thoſe Gameſters, who once meeting with a Run of good Fortune, are entic*d to venture on, till they loſe double 


to their former Gains, and, in Concluſion, are commonly Beggars. Theſe Examples ought to warn us in onr Martial Affairs, that we 
never ſuffer our ſelves to be drawn into ſuch a Combat, where we muſt of Neceſſity either win all or loſe all. 


Luca. I. 1, Par labor atque metus pretio majore petuntur, 


Au equal 


(5 Sce Lib. g. ch. t. S. 6. 
( 


| our for a greater Prize. | ] 
Iſocrat. Archidam. Two Things propos d, the one plain and exident, the other doubtful and perplex d; would it not be ridiculous for 
You bo rejett that which is beyond Diſpute, and to chooſe that which is Controverted and Uncertain 2 


Mr, Barb, NOTES. 


(c) L. 2. c. 24. J. 8. 8 


2) This hath Place commonly in Regard to thoſe Judgments, which we are obliged to make Ex tempore n ſome nrgent 
89 wherein Neceſſities of Life oblige us to Aa, See Biblioth. Univerſe. Tom. 15 it ; 0 | 
[) As for Example, If the Debate be about putting a Perſon to Death, it is better to run the Risk, and let a Criminal eſcape, 
than puniſh an innocent Perſon. This was the Decifion, both of ſeveral ancient Philoſophers, which are quoted by Grotius, 
Lib. 2. ch. 23. §. 5. n. 2. and of the Emperor Trajan, who would have no Man condemned for Suſpicion, as he writes in his Re- 
ſcript to Aſſid. Severus, for it is better that the Crimes of the Guilty eſcape unpuniſhed, than that an innocent Perſon ſkould be 


condemned. Digeſt. Lib. 48. Tit. 19. De penis Leg. 5. For, as 


Mr. Bruyere ſpeaks, in his Chapter of Certain Cuſtoms, p. 306. 


Ii a Criminal be puniſhed tis a Terror to the Gang, but if an innocent Perſon be condemned, all honeſt Men are affrighted. 
In fine, War brings Evils upon many innocent Perſons, if then Judgments be divided, we muſt incline to Peace. 

(4) The Author does not mean by the Word Inutili, unprofitable, but noxious, or hurtful, as he plainly uſes it, Lib. a. cb. 2. 
S. 9. with the Vote, and ch. 3. S. 10, It is certain, that in Matters of Morality and Politicks, that which is oppoſed to profitable, 


is noxious. 


(9) The Words of the Apoſtle have no Manner of Connexion with what went before, but on the contrary, refer manifeſtly 
to what follows, either to the Liberty of eating certain Meats without any Regard whether ir offends others or not; or rather, 
= St. Paul applies it indeed to that particular Subject, it is a general Maxim, and extends to all Things indifferent in cheif 


Nature. Sce Chap. 2. 5.8. Note 4. above. 


(6) Here is a plain Inverſion of the due Order of Ting, contrary to the righi Way of Reaſoning, and Sequel of the Dif- 
e 


courſe. This Blemiſh is ſo notorious, that 'tis a Wonder t 


Author did not mend it in his laſt Editions. 


(7) Theſe Words of Xenophon are deſigned only ro ſhew, that when one has got an Advantage or Gain, he ought to take Cate 
to preſerve it, and not run to the utmoſt Bounds of his Fortune. 
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Cara. III. as it concurs to Moral Actions. "ao 


yence is a greater Good, than the ill Conſequence is an of a wiſe and cautious Man to abſtain from ſuch 
Evil: that is, If we are like to gain more by be- a Matter, unleſs he is driven on it by urgent Ne- 
ing ſucceſsful in the Attempt, than we can loſe, ceflity. | | 

if we prove (1) unſucceſsful. Thus it would be VIII. When the Judgment of the Underſtand- 
no Raſhneſs'or Imprudence to hazard Ten Pounds, ing is at a loſs, and cannot diſcern whether a 
ſuppoſe in a dangerous Adventure, when we may Thing be good or evil, and conſequently, whe- 
get an Hundred, if the Chance prove fortunate(s). ther it ought to be perform d or omitted, we call 
2. If the Good and Evil which may proceed from the this 2 (2) Doubtful Conſcience. Concerning which 
Thing in Debate, appear equal, we may then chuſe it, this Rule ought to be obſerv'd, That as long as 
with this Proviſion, that it bas à greater Efficacy or the Judgment cannot by the Force of any Argu- 
Ability for "producing the Good than the Evil: that is, ments be inclin'd to one Side more than to the o- 
if tis more eaſy that Gain ſhould ariſe ſrom it ther, the Action is to be ſuſpended; and that there- 
than Damage. In which Point we cannot omit fore, he who proceeds to do a Thing, about which 
the noble Argument of Arnobias (b): Since this his Conſcience till hangs in an equilibrium, com- 
(ſays he) © is the Condition of future Things, that mits a (3) Sin; becauſe, as much as in him lies, 
« they cannot be felt or held by any anticipating he has tranſgreſs'd a Law. For he declares his 
© Touch, is it not much the clearer Reaſon, of Mind to this Effect, I am not indeed certain, whether 
ce rwo Uncertainties, the Expectation of which is or no this Action is repugnant to the Laws ; but whe- 
ce equally doubtful, rather to believe that which tber it be or no, I am reſolvd to undertake it. Tis 
« brings ſome Hopes along with it, than that good Advice (ſays (d) Tully) to forbear doing a Thing, 
© which brings none? For in the former Caſe, where (4) we doubt whether it be fair and juſt, or foul 
© there can be no Danger; tho' the Matter ex- and injurious : For when we are certain the Thing is 
tt pected never come to paſs: But in the latter we juſt, we have aclear Light and Guide to proceed by ; but 
© incur the higheſt Damage, if what we disbe= o at with an unſettled Fudgment, does not free us 
© lieved ſhould not prove a Falſity in the final E- from the Thoughts and Intentions of offering an Injury. 
e vent of Things (c). . 3. F the Good and Evil Grotius (e) ſays, that this Rule, of abſtaining rom 
ſeem to be unequal, and the Ability of the Thing to pro- à doubtful Action, does mot bold when. we are oblig d 
duce them not leſs unequal, then we muſt determine our to do cither this or that, and yet are unſatisfied in either, 
Choice by one of the two Conditions, either that the A- whether it be juſt or not; for then we are allow d to 
bility for producing Good compar d with that for produ- chooſe that Side which appears leſs evil or unjuſt. For 
cing Evil, be greater in Proportion, than the Evil it whenſoever we are under the Neceſſity of making a Choice, 
ſelf compar d with the Good (that is, If the Exceſs of the leſſer Evil aſſumes the Charatter of Good. This 
Evil be leſs than the Ability for producing Good;) Obſervation, we think, ought rather to have a 
or, if the Good be greater, compar d with the Evil, Place in Evils of Damage, than in choſe of Mo- 
than the Ability for producing the Evil, .compar'd with rality ; becauſe in the former it is reckon d a Gain 
that for producing the Good : that is, If the Power and an Advantage, to avoid a greater Evil by ad- 
and Efficacy which ſeem to incline towards the mitting a leſs. But it cannot be applied to Moral 
Production of the Evil, be leſs conſiderable than Evils, without a very dextrous Conſtruction. 
the Degree by which the Good exceeds the Evil. Properly ſpeaking, therefore, of two Moral E- 
To which we will add this fourth Rule, That vils, neither is to be choſen. Yet it frequently 
where both the Good and the JIl Effect of a Thing, happens, that two Laws, either both Affirmative 
and likewiſe its Ability for producing of both, re- or one Affirmative and the other Negative, ſhall 
main uncertain and undetermin'd, 'tis the Part ſeem to claſh with one another, ſo that we cannot 


2 


* 1 * 
— * . 4 8 


(4) Comp. Epiftet. Enchirid. c. 35, 36. (9) LJ. 2. (e Add. Penſees de M. Paſchal. c. J. (d) Off. 1. (e) L. a. c. 23. . 2. n. a. 


wn Mr. Barb, NOTES. | | 
(1) Our Author, in his laſt Editions, quotes an excellent Paſſage of Arnobius to this Purpoſe: Since future Things are of that 
Nature, that no Man can clearly. diſcover them, nor foreknow their Events; no Man of Senſe, but of rwo Things equally uncer- 


—_— 


| rain, will chooſe that which he may hope ſome Good from, rather than that from which he can hope for none. In ſhort, if 


the Evil that threatens us, has no Effect, we run no Riſque; whereas we are expoſed to very 2 Danger, and hazard All, if, 
when the Time comes, we find by ſad Experience, that we were not afraid without Cauſe, Adv. Gentes, lib. 2, See lib. 2. cb. 3. 
S. 21. not. 6, Our Author miſtakes, in annexing this to the firlt Rule of Grotius, whereas Mr. Paſcal, in his Thoughts, ch. 7. proves 
it ought to be joined to the ſecond. | 13.0 

(2) Mr. Tbomaſius, in his Inſtit. Tur iſpr. Divin. lib. x. ch. 1.5 89. afitths, that there is no ſuch Thing as a doubting Conſci- 
ence, becauſe Doubring is no Determination of the Soul, but a Suſpending the Judgment only. But Mr. Titius will not allow 
this co be a ſufficient Reaſon to take away the Diſtin&ion for beſides the Suſpenſion, there is a Determination, by which the 
Conſcience is put upon an Action, the Doubrs which ought to prevent it ſtill remaining. 

(32 Mr. Titius (in his Obſervat. on Puffend. Obſerv. 19.) aflirms, That this Maxim is not abſolutely true and without Reſtriction; 
for (ſays he) when an Agent has no more Intention to do Evil than Good, he is not blameworthy, unleſs the Action be found 
contrary to the Law; for he acts not according to the Nature of the Action in it ſelf, and therefore whatſoever ptoduces that 
Quality contrary to the Deſign of the Agent, hinders the Imputation of à Crime to him, if the Action prove evil. In fine, if 
we ſuppoſe the Agent to be careleſs whether he does Good or Evil, and that the Reaſons for and againſt him are altogether 

ual, his Diſpoſition, nevertheleſs, is corrupt before GOD, becauſe he has reſolved to act without a certain Knowledge that 
what he is about to do is good, or, at leaſt, harmleſs, and ſo he renders himſelf liable to fall into Error, and conſequently, en- 
gages himſelf, as much as in him lies, in all the Evil Effects. This hath Place in Matters of the greateſt Importance, as when 
we condemn any one, and do him any Miſchief any Ways: for the Juſtice of an Action ought to be ſo clear, that they to whom 
ir is done, may acknowledge it ſuch, See Parrhaſiana Tom. 2. p. 406. 04 

(4) Tis a Maxim of Holy Scripture, which reaches us, That whatſoever we do without Faith, i. e. without a thorough Conviction 
ofthe Goodneſs of it, is Sin. And all che Heathen Wiſe Men, both Greeks and Barbarians, have given us the ſame Rule. Qui 
— vero dubitat, male agit, cum deliberat : He that doubts of the Truth, does Ill while he deliberates. Publ. Syr. See Grotius I. 2. 
aan 23. §. 2. The Scholars of Zoroaſtres had this Rule, It it be dubious, whether an Action be Good ot Evil, Ve guſt not do it, 
till we are informed by our Doctors. Ihde in Sadder Porta . MY 


ſatisfy 


30 Of the Underſtanding of Man, 


Boox 1. 


ſatisfy both at the ſame time (1). In this Caſe 
ignorant Perſons are apt to fancy, that a Compa- 
riſon is made between two Evils, or Sins of O- 
miſlion, and that we are to do that, which ic 
would have been the greateſt Sin to have left un- 
done. But in Reality, we do not here of two 
Sins chooſe the leſſer; but that Action, which with- 
out this claſhing and interfering had been a Sin, 
now ceaſes to be ſinful, when we are oblig'd to 
a contrary Duty, by the Force of a ſtronger Law. 
Thus, for Example, when there ſeems to be a claſh- 
ing between the Affirmative Command, Give Alms, 
and the Negative, Do not Steal, without doubt we 
muſt not be guilty of Thievery to gather Matter 
for our Alms; according to that of the Apoſtle, 
we mut not do Evil, that Good may come of it. Yet 
in this Caſe, not to give Alms, is not properly a 
Sin, becauſe Affirmative Precepts exert not their 
Force of Obligation, when there remains no Sup- 
ply of Matter to furniſh out the Action. So a- 
gain, when a claſhing is made between the two 
Affirmative Precepts, Obey God, and Obey the Ma- 
giſtrate, no Queſtion but we ought to obey GOD 
rather than Men (2) (a): Not becauſe, of two 
Evils the leaſt is to be choſen, bur becaule it is not 
an Evil to deny Obedience to the Magiſtrate, 
when it cannot be given without violating the 
Duty we owe to GOD (z). For a weaker Obli- 
gation always yields to a ſtronger, when both can- 
not be fulfill'd together. 

IX. To a Doubtful Conſcience a Scrupulous one is 
very near related; and this is, when the Judgment 
of the Underſtanding is poſſeſs'd with an anxi- 
ous Fear, leſt the Thing which we fancy to be 
Good, ſhould prove Evil, or vice verſa. Now 
when ſuch Scruples are founded on probable Ar- 


guments, the Action is to be ſuſpended, till 


they can be taken away and clear'd up, either by 
the Force of Arguments, or by the Authority of 
Wiſe Men: but when they proceed only from a 
melancholy and a ſuperſtitious Softneſs and Indiſ- 
cretion, they are by all Means to be diſcouraged, 


and forcibly driven out of our Thoughts. There- 


fore tis a good Remedy which Cartes () preſcribes 
againſt Fluctuation of Mind, and the Bitings of 
Conſcience which preceed an Action, to accuſtom 


ourſelves to the forming of certain and determinate 
| Gs, ˖ of all Things that offer themſelves to us. 

ut we muſt obſerve tarther, that theſe Judgments 
ought to be drawn from genuine and ſolid Science, 
or from the Doctrine of the Laws of Nature, and 
from the Chriſtian Religion, purg'd from the vain 
Additions of Superſtitious Men. For tho' without 
this Security, the Mind may indeed be ſo far har. 
den'd, as not to perceive any Fluctuation, or to feel 
any Remorſe of Conſcience, yet ſuch a Firmneſs 
and Obduracy is neither of long Continuance, nor 
free from the Imputation of Sin. Whence we 
cannot approve of the latter Part of 'Des Carter's 
Preſcription, where he tells us, e ſhould always 
think our Duty is diſcharg d, when we have done what 
we judg'd beſt, alths' we have made the worſt Fude- 
ment that can be. For this is not to cure the Diſeaſe, 
but by an ill-remper'd Opiate, to bring a Drowli- 
neſs and Stupidity on the Mind. 


X. When the Knowledge of the Underſtanding 
is wanting, as to the Performance or the Omiſſion 
of any Thing, we call this Ignorance. Which, as far 
as concerns our preſent Deſign, may be divided, 
either with Reſpect to its (4) Influence on the Action, 
or with Reſpect to its Origine. With Reference to 
the former, it is of two Sorts, one being the Cauſe 
of the Thing ignorantly done, and the other not. 
The firſt may be call'd Efficacious, and the other 
Concomitant. The firſt is the Negation of ſuch a 
Knowledge in the Underſtanding, which, had it 
been preſent, would have hinder'd the Action. 
Such was Abimilech's Ignorance, Gen. XX. 4, f. 
who, had he known Sarah to have been Abraham's 
Wife, had never entertain'd any Thoughts of 
taking her for himſelf. The latter is a Negation 
of ſuch a Knowledge in the Underſtanding, as 
would not have hinder'd the Fact, ſo that the 
Man, tho' he had known what he was indeed ig- 
norant of, yet would have done the Thing never- 
theleſs. As ſuppoſe a Man ſhould kill his Enemy 
by a chance Blow, whom he would otherwiſe have 
Kill'd, had he known him to be in that particular 
Place, where he now threw his Weapon caſuall 
and without any Intention of Hurt (5). Thus the 
Boy who flung a Stone at a Dog, and by mittake 


(a) This was the brave Declaration of Socrates, I honour and eſteem you, O ye Athenians; but in point of Obedience, my Duty 
to God is to be ſarisfied before my Obligation to you. Plato Apolog, (b) De Paſſion.Art.170, & 177. br: 


Mr. Barb. NOTES. 


(1,) See Lib. 8. ch. 12.5. 23. 


(2) This Saying of Socrates is by many learned Men compared with the Paſſage in the Aﬀs, Chap. iv. 19. v. 29. but, as Mr: 

Le Clerc obſerves, Ars Crit. To. 1. he ſpeaks of his Dæmon or Genius, and not of the True GOD. i | 

3) Hierocles ſpeaks much to this Purpoſe, in his Diſcourſe of the Honour and Obedience due from Children to their Parents, 

and therefore is worthy our Notice, His Words are, Com. in aur. Pythag. Carmina p. 53. If it happens that the Will of our Parents 

is contrary to the Law of GOD, what can they do, who fall under ſuch ar Oppoſition of Laws, other than is uſually done, when am 

Duties ave incompatible ? For when the Choice of two Things is offered, the one Good the other Evil, we muſt neceſſarily prefer the Good, 
if we can't fairly diſcharge ourſelves of both at the ſame time, &c. 

(4) The Diviſions of our Author are neither clear nor compleat enough; and therefore Titius in his 23d Obſervation reQtifies 
them, by confidering Ignorance, 1. With Reſpect to the Influence of the Object upon the Thing we act; whence ariſes Efficaci- 
eus and Concomitant Ignorance. 2. With Reſpect to the Nature of the Object, conſidered in itſelf, which produces an 1gnarance of 
Law, and an Ignorance of Fatt. 3. With Reſpe@ to the Conſent of the Agent; whence reſults Voluntary and Inveluntary Ignorance. 

(5) This Definition comes near the Opinions of the Peripateticks, which diſtinguiſh the Sorts of Ignorance and Error, by the 
Sorrow or Penitence which the Agent ſhews, or not, after the Action, Ethic. Nicom. lib. 3. ch. 2. which, if it be allowed, ſcarce 


—— 


any one but would cafily avoid the Imputation of his Crimes. But Mr. Puffendorf's Definition, depends not only upon a ſalſe 
Suppoſition, but is incompleat, becauſe it agrees not to Actions allowable and indifferent. Nothing but want of Knowledge, 
which hinders acting, renders Error effcacious, and conſequently not to be imputed. Now ſuch Ignorance is thus diſtinguiſhed, 
1. It is efficacious, when it reſpects the neceſſary Knowledge of the Action we are about, either as to the Nature of the Thing, 
or Intention of the Agent, fuch Ignorance hinders Conſent, and being involuntary, can't be imputed. This may be eaſily ap- 
plied to particular Actions, as well Lawſul as Unlawful. On the contrary, 2, Concomitant Ignorance, is that which reſpets 
that Knowledge which has no Relation to the Affair we are about, and which not hindring Conſent, can't preſerve us from 


Imputation. It is voluntary or Involuntary, and having no Influence upon the Buſineſs in Queſtion, can't contribute any ching 
to cauſe an Alteration, Tit. Oſ. 25, 
hit 
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to Moral Actions. 
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hit his Mother-in-law and kill'd her, ſaid, (1) T. a0 
eie i d Purdie), Fortune bad a better Aim 
;han I, Some diſtinguiſh theſe two Species's of Ig- 
norance in this manner, That what is upon the 
former ſhall be ſaid to be done cut of Ignorance, 
what by the latter, to be done by one that is Igno- 
ant. Yer even in the latter Caſe; no Murder, ac- 
cording to the ſtrict and proper Senſe, is commit- 
ted. For tho that ill Affection of Mind was in it- 
ſelf vicious, yet it contributed nothing to the Fact. 
With reference to its Origine, Ignorance is divided 
into Voluntary and Invaluntary. The former is by 
ſome term'd: Conſequent and Vincible, the latter An- 
recedent and Invincible. 1 The former, whether it be 
directly affected, or proceeds only from Idleneſs and 
Unattention, is when 4 Man knows not that which 
he could, and ought to have known: the latter, 
when a Man knows not fuch things, as he had 
neither Ability nor Obligation to know. This 
Invincible I norance is either ſuch in itſelf (2) and not 
in its cauſe, or elſe both in itſelf, and in its cauſe too. 
The former is, when in doing a thing a Man is 
not able to overcome the Ignorance from' which 
it proceeds, and yet is in fault for falling into that 
Ignorance. Thus frequently when a drunken Man 


commits a Sin he does not know what he is doing, 
yet he is culpable for not knowing it. The latter 
is, when a Man not only is ignorant of ſuch things 
. as could not be known before the Action, bur is 
, alſo free from any blame upon the account of his 
. falling into that Ignorance, or his continuing in 
; it. On this Point is obſervable what Ariſtotle has 
N ſaid in his Ethics, Book III. Chap. I. 11. and what 
5 Euſt athius has commented on the place. Where 
f he diſtinguiſhes between what is done by one being 
* Ignorant, and what is done out of Ignorance. For In- 
5 ſtances of the former, he brings the Actions of a 
0 Drunken, or of an Angry Perſon; for ſuch Men, 


tho' they often know not what they do, yet the 

Ignorance is not the Cauſe of their Acting, but the 

Drunkenneks, or the Anger, of which'twas in their 

Power to decline the former, and to reſtrain the 

latter. He adds ſarther, that thoſe Perſons cannot 

be ſaid to do a thing unwittingly, who fin upon 
1 8118: TIT? TY: II<1-1433 ©, 
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account of not knowing what was to be done, or what 
to be avoided, which Ignorance he calls Ignorance 
in Election (3), or norance of Univerſal: (4): for 
theſe every Man was oblig'd to know. But that 
Ignorance of Particulars, 'is the thing which renders 
an Action capable of being conſtrued Involuntary. 
Theſe Particulars are, who, what, about what, and 
in what, with what Inſtrument, for what Cauſe, and 
by what manner. All theſe no Man in his Senſes 
can be ignorant of together, becauſe he is at leaſt 
apprehenſive of his own acting, and therefore can 
reſolve the firſt Queſtion (h?) But (5) in all 
the other Circumſtances Ignorance may intervene. 
Thus Perſons offend who ſay (6) what they ought 
not, not knowing that haz they have faid ought 
to be kept ſecret. And the ſame is the Caſe of 2 
Man who intending to ſhow his Friend ſome 
ſhooting Engine, ſhould let it go off, and kill him. 
An Inſtance of Ignorance about what, and in what, 
(which are the ſame thing) may be, when a Man 
kills his own Son, miſtaking him for his Enemy. 
Ignorance of the Inſtrument, is, ſuppoſe a Man ſhould 
throw a pointed Spear at another, and kill him, ta- 
king it to have had no Point. For at Cauſe, comes 
to be conſider'd in Ignorance, in ſuch a Caſe as this, 
Suppoſe a Man ſhould apply a Remedy to another, 
with deſign of preſerving his Health, and the Re- 
medy ſhould (againſt his Knowledge) prove Mor- 
tal. The laſt Circumſtance is, in what manner; as 
if a Man in teaching another ſhould intend only 
to give him a ſlight Blow, but ſhould by accident 
deſperately wound him (7). The Roman Lawyers 
have-treated under a peculiar Head concernin 
Ignorance of the Law, and Ignorante of the Fact (8). 
But they did not conſider Ignorance ſo much for 
the force and uſe it had in Moral Actions, as for 
the influence it had on Matters of Right, and as it 
made for the keeping, or (9) acquiring, or loſing 
ot any Legal Poſſeſſion or Qualification. But 
their numerous Reaſonings about both Kinds, may 
be reduc'd to this ſhort Iſſue, That Ignorance. of 
the Law is, for the moſt part, join'd with ſome 
degree of Culpable Negligence, (10) but Igno- 
rance of the Fact is not; and that therefore Equity 
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Government to which we belong: So that tho' we may 
ſwade ourſelves that Murder or Laifoning is allowable. | 
As for Example, If one ſha!l 


would paſs that Way, becauſe he mult nceds 


wy Knew nof, that thoſe Things 
ad Jiſts not in being ignorant of 
| the (7) Two other Circumſtances ma 
arce Feſtival, cr Warking-Day, 


(8) See the Digeſt. lib. 22. Tit. 6. 
Lib. 1. Tit. 18. 5. 1. 


(5) Ignorance of Right (ſay * Digeſt, Lib. 2 2. Tit. 
any thing. As to Crimes, their judgment is, 


Revealed Law, is altogether inexcuſable; 
times, either wholly or in part, 


falſe 


ing, 
y ap” 


yo the wiſe 


the Men can't u 
available, 


— 
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zn eite. | Vr. Barbeyrac'* NOTES. | 3 
(i 'Plutarch, who mentions this Sentence, in two Places of his Works of Morality, makes this to be the Speech of the Step- 
Son, Oz NR Jm rns; cwas not badly thrown. De animi tranquil.” p. 467. 16 a | E 8 
1 (2) This Diviſion is not very — for _ the laſt Sort 9398 is — or 7 — 5 3 for in 4 8 Moral, 
y what is formally conſented to, what preceeds Conſent, if it be a neceſſary Conſequenr o 
3) i. e. When we are ignorant. which of twa. Things propos'd. to us is moſt Advantagious, or with what view we muſt act; 
as for example, when we prefer a profitable or agreeable Good before an honeſt one. | | 
(4) Such js the Ignorance of the Law of Nature, at leaſt of its common Principles; and the 7gnorance of the Civil Laws of the 
Kill or Poiſon another without any ſuch Deſign, we can't innocently per- 


(There are ſome other particular Circumſtances, the Ignoran 


b nfold them; and thereupon, in Matters of 
Ibid. Leg. 2. & 6. & 9. S. 5. fee Cujus Obſerv, V. 39, 
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ce of which is as inexcuſable as that of general Principles, 


ſhoot off à Gun in à Publick Place, and kill a Man, it will be no Excuſe that he thought no Man 
) aule he m imagine that ſuch Places are much frequented; | 
(6) Thus ſays Ariſtotle; Aichilus the Poet, being accuſed for publiſhing the Myſteries of Venus Eleuſina, was acquitted, becauſe he 
which he had ſpoken were to be kept ſecret. For the Ignorance of a Thing as to the Quality, or what, con- 
what is done, but of its being of ſuch a Nature, or having ſuch & Quality. 
y be added; as, 1. The Time; for we may be ignorant whether a Day be Holy or nor, 2 
Ge- 2. The Place, whether it be Conſecrated or Common. ei an 


and Cod, Iib. 1. Tit. 18. ſee alſo Mr, Daumat' Civil Laws in their Natural Order, Part t. 


6. Leg.7.) hinders not from preſerving our juſt Due, but is of no Uſe to acquire 
that Ignorance of what is forbidden by rhe Law of Nature, or Nations, or by the 
| bur as to what is cantrary to the Civil Laws, Ignorance or Error excuſes ſome- 
(10) Th My in which Caſe Men are conſidered as having Means, or not, to know the Law. 
o) The Reaſon ie, becauſe the Law may, and ought to be clear and determinate, but Facts are often "I intricate, ſo that 
a 


Fact, when Ignorance is groſs, it can't be alledged as a Reaſon 


dixects 


G EE eo Eng 


Of the U nderſtanding of Man, 


Box E 


directs us to interpret (1) the former to the Man's 
prejudice, and the latter not. 

XI. When not only a Knowledge of the Truth 
is wanting in the Underſtanding, but a falſe Per- 
ſwaſion has intruded into its room, which paſſes 
itſelf for Truth, then we ſay a Man has an Erro- 
neous Conſcience, or that his Mind is poſſeſt by an 
Error. This Error is (like Ignorance) either Vin- 
cible or Invincible: The former is that which a 
Man could and ought to have overcome, by ap- 
plying ſuch Diligence as is (2) morally poſſible, 
or as the common Condition of Humanity admits 
and allows : The latter is ſuch as a Man could 
not vanquiſh by all Diligence morally poſſible. 
Where it muſt be obſerv'd, that ſhould we approve 
of that Saying of the Emperor Antoninus, Book IX. 
Chap. 43. Whoſoewer ſins, does in that decline from bis 
propos d end, and is certainly deceiv d (a); yet if the 
Error were not inſuperable, the ill Actions pro- 
ceeding from it cannot be exempted from the 
number of Sins properly ſo call'd, nor ought to be 
pardon'd in pea by a promiſcuous Indulgence (3). 

XII. But it ought eſpecially to be remark'd, that 
Error has different Effects in Actions, which a 
Man may undertake or omit as he pleaſes, or the 
'Exerciſe of which is left to his Free-will; and in 
ſuch Actions as are enjoin'd or forbidden him by the 
Law or the Command of a Superior. In the for- 
mer kind of Actions, the Error is ſuppos'd to inter- 
cept our Conſent: And therefore thoſe Confe- 
quences do not flow from it, which are otherwiſe 
apt to follow on ſuch an Action as we have thus 
conſented to; eſpecially if the Error did not ſteal 
on us thro” ſupine Careleſneſs and Neglect. And 
therefore in Bargains an Error about a Thing, or 
About its Quality, upon proſpect of which a Man 
was induc'd to come to ſuch an Agreement, ren- 
ders the Bargain void. - For in this Caſe the Man 
is not conceiv'd to have agreed abſolutely, but 
upon ſuppoſal of the preſence of ſuch a Thing or 
Quality, on which, as on a neceſſary Condition, 
his Conſent was founded : and therefore the Thing 
or Quality not appeating, the Conſent is under- 
Nood to be null and ineffectual. Which Point 
ſhall be diſcuſs'd more fully in its proper place. 
XIII. But the Caſe ſeems to be very different in 
Neceſlary Actions, or in ſuch as are commanded 
or forbidden by a Superior. Where we muſt firſt 


enquire, whether the Error ariſes in the Theory, 
or in the Practice ; that is, whether a Man enter- 


tains a falſe Opinion concerning the Neceſſity of 


ſome Actions, thinking thoſe ought to be omitred | 


which ſhould have been perform'd, or vice verſa ; 
or whether ſome Error occurs in the very Exerciſe 
of an Action by means of which the Action is not 
applied ſo rightly as it ought to have been. The 
former kind of Errors do not, in our Judgment, 
at all hinder the Input ation of an Action to the 
Agent, according as it ſhall appear to agree or 
diſagree with the Rules preſcrib'd him; becauſe 
they muſt upon all accounts be eſteem'd ſuperable. 
For he that would reſtrain the Actions of another 
by a Rule, ought at the ſame time to make a ſuffi- 
cient declaration of his Will, that it may be clearly 
known by the Perſon whom he is to oblige. For 
otherwiſe tis the moſt unjuſt thing in the World 
to require obedience to a Law, when either the 
Law is unknown, or the diſcovery of its ſenſe ex- 
ceeds the Capacities of thoſe whom it affects. 
Therefore, if a Man errs in Theory, that is, if he 
fancy a thing to be commanded which 1s really 
forbidden, or vice verſa, he is ſuppos'd not to 
have apply'd ſufficient diligence, and therefore 
he cannot refuſe to bear the Imputation of Faults 
committed upon ſuch an Error. This Doctrine is 
by ſome Caſuiſts thus explain'd in other words. 
it the Conſcience entertain a vincible Error about 
an Evil Thing, the Man fins, as well it he acts 
for it, as if he acts againſt it. That is, If he has 
perſwaded himſelf that an Ation was commanded, 
which was indeed forbidden, or that an Action 
was forbidden, which was indeed commanded, he 
ſins by performing the former, and by the forbear- 
ing the latter; becauſe ſuch a Performance and 
ſuch a Forbearance are repugnant to the Law, but 
the Agent might and ought to have known the 
Law, according to its true import and ſignificati- 
on. And yet (4) the fame Man has ſinn'd no leſs; 
if he has forborn an Action which was indeed for- 
bidden, but by him believ'd to be commanded ; or 
if he has perform'd an Action really commanded, 
yet ſuch as he imagin'd to be forbidden. For tho. 
in theſe Cafes there be no external Acts regug- 
nant to the Law, yet becaufe the Man thinks his 
falſe Notion and Conſtruction of the Law to be 
right, therefore the contrary Intention ſhall be 


impured to him as Sin : For the Evil Intention of 


the Agent makes the Action appear Evil, at leaſt 
with reſpe&t to the Agent himſelf. From all 
which it appears, that from an Erroneous Judg- 
ment no Action can proceed which may be im- 
puted as good and right to the Actor, and that 
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(a) Add. Arrian Epictet. 1.1. cap. 28. & chap. v. S. 13. 
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25 | Mr. Barb. NOTES. 
1) For *tis a Rule of the Law, That Ignorance of the Law hurts any Man, but of the Fat nor. Digeſt. ibid. 
2) See Chap. 7. S. 15. The Queſtions about invincible Ignorance and Error, have been much debated in France, in Order to 


maintain the Rights of Conſcience in Matters of Religion, againſt the Attempts of ſuch Teachers as are aga 
and are for proſecuting all that differ from them, for which 'ris convenient that the Curious conſult the Books, 


inſt a Toleration, 


(3) It is certain, that when Men are arrived at the Heighth of Wickedneſs, they fin not for ſinning's Sake, but are ordinarily 
ſeduced by their Paſſions, which on a ſudden divert the Mind from the Thoughts of their Duty; but tho* a Man confiders not 
the Sin formally in the Inſtant of Sinning, he is nor leſs to be blamed, becauſe his Ignorance reſpects Things which he might 
and ought to know; and ſo the Maxim of M. Avtonjine, if underſtood with the Reſtriction beforementioned, will rectify the 
Error of the Philoſophical Sin of the Jeſuirs. About which, ſee Biblioth. Univerſ. Tom. 15. In fine, Since we never reſolve up- 
on an Action, but upon the Account of ſome poſiti /e Knowledge, and a ſimple Deſect of Light rarely carries us to any Action, 
Ignorance and Error are afren confounded in Morality, and what is ſaid of the one, may be applied to the other. ; 

(4) Moreover a Man likewiſe fins as much in doing a good Action contrary to his Conſcience, as by doing a thing evil in it- 
felf, in following the Motions of an Erroneous Conſcience, The Reaſon is, becauſe in the firſt Caſe he directly and deliberately 
diſobeys God, which is the moſt aggravating Circumſtance of Sin; and beſides, all the good that can be in the Action can't be 
imputed to the Agent, who could not but be ſenſible that he had no deſign ro do it. Whereas in the other Caſe, there is no 
formal Contempr of the Authority of the Lawgiver ; nay, on the contrary, there is a Deſign to obey him: which ſhews that the 

Action contains in it ſome moral Goodneſs, alcho* in ſome reſpects it may be acconnted Evil, if the Error appears not unconque- 
rable, See the Phileſophie Comment, & c. Tem. II. c. 8, LS | wo 
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as it conettrs to Moral Actions. 
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when u Man is falſly perſwaded that ſuch a thing 
is unjuſt (1), the thing is unlawful for him to do, 
ſo long as his Perſwaſion ſhall continue uncor- 
rected : n. I. A8. 8. D. of Thefts.” 5 

XIV. But if a Specularive Error be entertain'd 
concerning a thing Indifferent, that is, if a Man 
ſhould be perſwaded that he ought to do, or to 
omit ſomewhat, which was. indeed left free on 
both ſides, he will only fin if he acts contrary to 
what this falſe Opinion ſuggeſts, upon the ac- 
count of the Pravity of his Intention, but will 


not ſin if he acts according to the Directions of 


_ 2 _ — 


out the Bounds of the Law; which cannot be 
tranſgreſs d by their Performance or Omiſſion: 
And that Error appears very harmleſs which does 
not give occaſion to Sin. Let it is plain, the 
Actions undertaken upon the Motions of ſuch an 
Error, cannot obtain thoſe good Effects which 
otherwiſe follow the like Inſtances of Obedience 
to the Laws: Thus, if a Legiſlator had-conſtituted 
ſuch a Reward to thoſe who comply'd with his 
Injunctions, this Reward could not be challeng'd 
by one, who through Error and Miſtake, ſhould 
have obſerv'd ſome indifferent things, fancying 
them to be poſitively determin'd, and legally 
enacted. * 

XV. But tis much more uſual that an Error 
ſhould intervene in the Practice and Exerciſe of 
Actions commanded by the Laws: As ſuppoſe the 
true object of the Action ſhould be remov'd, and 
another ſubſtituted in its place; or if we ſhould 
miſtake the Time or Place of the Execution en- 
join'd. ; Such Actions, as they are not follow'd by 
thoſe Effects which are otherwiſe due to Actions 
rightly apply'd ; ſo neither are they attended with 
the Effects proper to bad Actions, becauſe the Er- 
ror was not contracted by any Culpable Negli- 

ence. Which ſome Authors thus expreſs in other 
ords, An Intervening Error hinders the Action 


ther Good nor Evil. ho ever (ſays Seneca Here. fur.) 
gave Error the. Name of  Wickedneſs. Thus, tho 


Miſtake, you will not indeed have committed a 


Obligation. Thus, when a Man has, with an ho- 


—— — 
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from being imputed on either ſide, making it nei- 


otherwiſe you would be freed from your Obliga- 
tion by paying a Man what you owe him, yet 
ſhould you pay him Undeſignedly, and by pure 


Sin, but you will by no means have cancell'd the 


his Error. For Indifferent Things are plac'd with- 


— 


neſt Intention, tho' with an inconſiderate Libera- 
lity, conferr'd a Kindneſs on a wicked Perſon, who 
will abuſe it toward the maintaining of his Diſor- 


ders; he cannot at all boaſt of having done a good 


Action, yet he ſhall be excus'd from any Share in 
the conſequent Wickedneſſes, and not be reckon'd 
to have contributed any thing toward their Com- 
miſſion. But when a Man has been particularly 
commanded, to diſcover and obſerve preciſely the 
Object, the Place or Time of acting, it will be a 
hard matter for him to eſcape the Imputation 
of thoſe Effects which ſhall proceed from the ill 


applied Action, unleſs he can demonſtrate his Er- 


ror to have been morally inſuperable and unavoi- 
dable. Thus if you give your Servant a ſtrict 


Charge to wake you at ſuch a certain Hour of the 


Night, it will not ſerve him for an Excule of his 
Default to ſay, that he miſtook in telling the 
Clock ; yet if by any Caſualty the Clock went 
wrong, or was out of order, the Servant ſhall be 
free from all Offence and Blame. 


XVI. It frequently happens too, than an Error 
intervenes in the Exerciſe of a bad Action, while 
the Actor miſſes the Object at which he aim'd. 
In which Caſe, the Malice of the Actor ſhall con- 
tinue the ſame as if he had not miſtaken, but the 
Action itſelf ſhall be eſteem'd more or leſs Hei- 
nous, according as the Object is on which it caſu- 
ally lighted. Thus' a Perſon who intending to 
kill his Enemy, accidentally kills another Man, 
ſhall be nevertheleſs guilty of Murther. See l. 18. 
g. 3- D. of Injuries, & l. 14. D. L. Corneliam de Sicariis, 
& Grot. in Sparſ. Florum ad b. I, Yet the Murther 
ſhall receive more or leſs Aggravation, according 
to the Dignity or Meanneſs of the Man, who has 
been ſo unfortunately ſlain. - Hitherto:muſt be re- 
ferr'd the Caſe: of a Man's killing another out- 
right, whom he intended only to wound, or to 
hurt in a leſs degree: ſor here the Fact itſelf muſt: 
be the Rule to go by in Judgment: But when in 
the Exerciſe of a faulty Action a Man by Miſtake 
lights on a lawful Object, ſuch an Action will be 
no farther Evil, than as it flows from an ill Inten- 
tion in the Actor; ſo that this Error ſhall hinder 
the Fact from coming under the Name of the Vice 
deſignd to be committed. And therefore that 
Saying of Seneca, of the Conſtancy f 4 Wiſe-Man, c. 7. 


will not hold, at leaſt (2) in Human Courts and 


£ 
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(1) Tis on this account that the Roman Law has-decreed, that he that takes away dny-thiok from another, thinking that he 
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does it without the Conſent of the Owner, commits a Robbery, tho' aſtet ward he find that the Proprietor was willing be ſhou!d 
rake it and have it for his own; bur he that has as much as in him lies committed che Robbery cant be proſecuted in Law as 2 
Thief. The Law is this; If I againſt the Will and Conſent of the Owner, as I believe, do meddle with his Goods,” tho' the 
Owner is willing I ſhould, whether am I guilty of Theft? And Pomponius fays, I am a Thief: yet it is true, that if I am willing 
he ſhould have the uſe of them, tho* he know it not, he can't be impleaded as guilry of Theft. Digeſt. lib. 47. Tit. II. Of 


Thefts, Leg. 46. . 8. | 
(2) Indeed before God it is real Adultery for, as the Author has obſerved more than once before, and as he hereafter ſpeaks, 
Chap. A. S. 4, An Evil Intention renders the Action Evil, which otherwiſe is Good and Innocent, as to the Matter, and in itſelf; 
cho a Good Intention is nor ſufficient to render an Action, materially Evil, Good. Whereas, on the contrary, if a Man deſigns. 
to do a Good Action, and happens (thro* Miſtake) to do an Ill One, there is no doubt but God will accept of chat Intention, as 
if he had effected the Good, that he propounded to himſelf to do ; and altho' it gives place, by accident, to ſome Sin of another 
nature, 'tis no leſs commendable for the Good which he would have done, unleſs the Execution of a Pious Deſign, either become 
gm or be hindred by the change of certain Circumſtances. So that the Maxim which our Author has laid down in the 
_ Section, I mean, That every Aion, in doing of which we may fall into an Error, can neither be imputed ts us as Good, nor Evil - 
_ Maxim, I ſay, had need be underſtood with ſome Reſtrictions. Nor is it generally more true, that theſe ſort of Actions muſt 
Aways want, before Humane Judicatures, thoſe Effects which they would have, if they were well applied. As for Inſtance, It 2 
= not knowing it, marries a Woman who hath a Husband already, or is a Relation within rhe Degrees forbidden, as he is no 
a or Inceſtuous Perſon, ſuppoſing that ir be a real Error ; ſo their Children cannot be reputed Baſtards, provided that 
th che Father and the Mother be under an invincible Ignorance in that Re ſpect. This is the very Example that Mr. Airtius 


alledges here, and we may alſo e is Di ; f ' f | 
Priced in 1701 y onſult his Diſcourſe of a Suppoſed Marriage, Tom, I. of his CommeNaries, and {mall Works, 
| F | Con- 


34 


Of the Will of Man, 


Book], 


Conſideration (1), That if a Man lies with his own 


Wife, fancying her to be another's, the Man ſhall be an And compare Libonias Declam. 3 5. p. 780. of Mare 
Adulterer, the the Woman be no Adultereſs. Add. Sen. Jus's Edition. 


of Benefits, l. 2. c. 19. & I. 5. 6. 1 3. in the End. 


: 
— _— 


(1) Conſult alſo the New-Letters of Mr. Bayle, written upon che Occaſion of his General Crixiciling 


RBiſtory of Calviniſm, Lett. IX. 5. 12. 


upon Mir. AMaimbourg's 


CHA r. 
Of the Will of Man, as it concurs in or conſents to MORAL ACTIONS. 


The ConTENTs of every Section of the fourth Chapter. 


I. Of the Atts of the Will. | 

II. Of the Liberty of the Will, 

III. That the Wil mut of neceſſity be indifferent, 
i. e. not forced to chuſe Good or Evil. 

IV. How the Will is inclined to good Things, and to 
Goodneſs in general, 


TT HE moſt Wiſe Creator being pleas'd to make 

Man an Animal governable by Laws, for 
this Purpoſe implanted a Will in his Soul, as an 
Internal Directreſs of his Actions; that the Ob- 
jects being propos d and known, this Power might, 
by an Intrinſick Principle, and without any Phy- 
ſical Neceſſity, move itſelf towards them, and 
might chuſeth at which ſeem'd moſt Agreeable 
and Convenient, and reje& that which appear- 
ed Unſuitable and Incommodious. The Will 
is concern'd to govern human Actions by the 
Adminiſtration of two (1) Faculties, by one of 
which it is ſaid to act ſpontaneouſly, and by the other 
(2) freely. To Spontaniety, if we may ſo ſpeak, are 
attributed certain Acts and Motions, of which 
ſome are Interior, commonly call'd (3) Eliciti, 
others Exterior, generally term'd Imperati. The 
former are ſuch Acts as are immediately produc'd 
by the Will, and terminated in the ſame Power. 
Some of theſe are employ'd about the End, as 
Volicion, Intention, Fruition ; others about the 
Means, as Conſent, Election, and Uſe. Volition is 
that Act of the Will by which it is imp carried 
toward ſome End, without regard had whether 
the End be preſent or abſent; or that Act by 
which the End is barely approv'd of. Others call 
this the Will of Simple Approbation, by which a 
Thing is underſtood to agree with the Nature and 
Inclinations of ſome Perſon, though he has not 


yet Actually and Effectually mov'd himſelf to- 


2 


IV. 


V. Certain Diſpoſitions of the Body ſtir up the Wil. 
VI. As alſo ſome Habits. 

VII. And Paſſions. 

VIII. Alſo Intemperance. 

IX. Action of a Mixt Nature. 

X. Involuntary, and forced Ationt. 
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wards the producing or obtaining of it. Intention 
(or Proæreſis) is a Deſire Efficacions toward the obtain- 
ing of an End ; or it is an Act of Will, by which it 
eftectually tends toward an abſent End, and en- 
deavours Actually to produce or to acquire it. 
This Act being join'd with the Hopes and the At- 
tempts of procuring an End, we may eafily con- 
ceive what ſort of Things it is employ'd about: 
and they, to be ſure, muſt be Things Poflible in 
themſelves, and Things in our Power; as Arifotle 
has more largely obſerv'd, Ethic. ad Nicom. I. 3.C.4. 
Election (4) à roncern d only about thoſe things which are 
in our Power. Every Man purpoſeth to do that alone which 
he imogines (x ) bimſelf able to compaſs. Again, L. 6. 
c. 2. What is already done, cannot be the Object of our 
Choice and Purſuit ; for no Man conſults of har is patt, 
but of what « to come, and & Changeable and Contingent. 
Whereas what & already done cannot be alter d or recall d. 
And therefore Agatho well ſays, Thi alone r beyond 
the Power of God himſelf, to make that never to have 
been done, which hath really been done. For it enters 
into the very Definition of Intention or Tlegairrng 
that it be made with Reaſon and with Thought. 
Tho' there be many Degrees of Intention, with re- 
ference to its different Height and Force ; yet, as 
far as concerns the Occaſions and Purpoſes of 
Civil Life, tis ſufficient to divide it into Plenary 
and Semi-plenary. The former is, that by which 
the Will determines on any thing after a full Ex- 
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Mr. Barb. NOTES. 
(1) See what is faid about this unprofitable and ill-deſigned multiplying of Faculties in the ſecond Note of the firſt Chapter 


ee 
(2) Mr. Locke ſeems to have reaſon to believe, That Li 


but he elſewhere enters upon a more particular Examination o 
Notions are neither exact nor clear. 


of the Will. 


4) Our Author in all this Quoration follows very unficly fome Latin Tranſlation, which had rendred the Greek, f od pen 


Election, inſtead of Deliberation, Conſultation, or Counſel. 


(5) This Writer being deceiv'd by the Latin Interpreter, tranſlates, 35a 57e n A ur of wing, que ex ſeſe fieri poſſe exiſti. 
maverit, i. e. which he thinks may be done of themſelves ; which being a Miſtake, the Engliſh Tranſlator has truly avoided it, 25 
have done, by rendripg ic, which he believes himſelf able to execute. \ 


berry is nothing elſe but a Power properly appertaining to A and 
not an Attribute or Modification of che Will, which is itſelf nothing 2 a Power, * Philolophi : 1 8 
ſtanding, Lib. 2. c. 21. where this whole Matter about the Will, and Liberty in general, is treated on at large. 
his Latin Treatiſe about Spirits, Sec. 1. Ch. 3. is of the ſame 1 7 with Mr. Locke, as to the Seat of the Will (as I may ſpeak;) 
the Hypotheſes of that Great Philoſopher, and ſhews, that his 
See his Choiſie Biblioth, Tom. Xii. Art. 3. p. 83, Cc. and Tom. xvii, Art. 6. p. 236, 237. 
(3) The Author makes uſe of the School d iſtinction here of, Aus Eliciti, i. e. Acts ſpringing up (as we may ſay) from the 


very bottom of the Will; which being Terms not uſed in the French Tongue, they are better expreſſed by, The immediate Ad. 
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See his Philoſophical Eſſay about the Under- 
Mr. Le Clere in 


amifiation 
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Caar. IV. as it concerns Moral Actions. TS: 


amination of the Matter, and without being dri- ſuch a Place, and at ſuch a Time. We muſt add 
ven to it by the Violence of the Paſſions. The farther, . That tho' the Reaſon, which makes a 
latter, when due Deliberation has not been taken, thing deſired or avoided, does not depend upon 
or when the Hurry of the Affections has created the Will, but upon the Condition of the Object, 
a Confuſion and Diſorder in the Reaſon. Fru- according as it bears the Face of Good or Evil; 
:tion (1) is the Reſt; or the Delight of the Will in yet that Appetite and that Averſion, which thus 
the End now obtain'd and preſent to it. To which follow the Appearance of the Object, are not of 
is oppos'd Repentance, or an Averſion (common- ſo much Force and Sway, but that there ſtill re- 
ly join d with Shame or Grief), to ſomewhat mains in the Will a Liberty, whether or no it 
which we have before deſigned or affected. Con- ſhall determine itſelf to any external Act about 
{ent is our ſimple Approbation of Means, as we ſuch an Object: eſpecially ſince ſuch an Evil. 
judge them proper for our Work : and theſe Means thing may bear the Countenance of Good, and 
when they are plac'd within our Reach and Power, conſequently be Deſirable, as long as it ſhall be 
employ the two remaining Acts mentioned in our ſet in Oppoſition to a greater Evil. And there- 
firſt Diviſion ; for Election determines, and Uſe ap- fore to refute that Notion of Hobbs's de Homine, 
plies them to the compaſſing of the End propos d. Cap. xi. F. 2. that Appetite and Averſion neceſſarily 
Thoſe Acts are call'd Imperati or enjoin d, which follow our Pre- conception of ſome Pleaſure, or 
are perform'd by other Human Faculties upon the of ſome Uneaſineſs likely to proceed from the 
Motion and Appointment of the Will. Object, no room being thus left for Free-will z 
II. Liberty is a Faculty of the Will, by which, we mutt carefully diſtinguiſh the Volition of ſim- 
all Requiſites of Acting being given, it may out of ple Approbation, from effectual Intention or 
many propos d Objects chuſe one or more, and Hesaletae, (4) of which the latter does not ſo ne- 
reject the reſt; or if one only Object be propos d, ceſſarily depend on particular Objects. In the 
may admit that, or not admit it, may do or not Words following this Aſſertion, he applies a very 
do it. What we call the Requiſites of Acting, Idle picce of Nicety, while he obſerves, That 
ſome expreſs by the ſingle Term Occaſion (2); now when we ſay a Mun has free Will of doing this or that, 
from theſe the laſt Determination of the Agent is 1 ought always to underſtand it with this Condition, 
conceiv'd as a diſtin thing, which being added F he pleaſes; for tu abſurd to ſay that a Man has Fee 
to the other Requiſites, we immediately proceed Will of doing thx, or that, whether be will or no. For 
to Action; and therefore thoſe Requiſites menti- no Body is ſo Stupid as not to apprehend this 
on d in the Definition of Liberty, do not include Contradiction: and 'tis extream Fooliſh to add 
that Share which the Man himſelf bears in the the very ſame thing which the Propoſition aſſerted 
Action, but are contra-diftinguiſh'd to it. But as a Condition to it. To ſay that a Man may 
more particularly, we call (3) the Faculty of chu- freely will the doing of a thing, if he will, is the 
ſing one or more out of many Objects, Liberty of ſame thing as to ſay, Peter runs if he runs: and 
Specification, or of Contrariety, and the Faculty con- who would ever give this Clauſe the Name of 2 
cern d in the Admiſſion or Rejection of one only Condition? From what has been ſaid it likewiſe 
Object, Liberty Contradiction, or Liberty of Ex- appears, how we are to judge of thaſe Notions 
erciſe . ino ite vo. laid down by Monſieur Le Grand in his Inſtitutions 
Now Liberty is ſuppos d to ſuperadd to Sponta- of Philoſophy, Part 7. Artic: 5! as if it were impoſ- 
neouſneſs, firſt an Indifference of Acts as to their ſible for a Man not to defire what he clearly and 
Exerciſe; fo that the Will is not oblig'd neceſſa- diſtinctly perceives to be Good; and as if a Man 
rily to exert one of its Acts, as to deſire or refuſe : ſinn'd only upon this account, in not having a 
for tho' in general it is impoſſible but it ſhould clear and diftin& Perception of Evil () 
affect Good, and refuſe Evil as ſuch, yer in refe- III. But the chief Affection of che Will, and 
rence to any particular Object 5 tho fer may what ſeems immediately to flow from its Nature, 


determine on which Side it pleaſes, tho perhaps it is an Intrinſecal Indifference, upon the account of 
may ſeem to have a greater Propenſion toward which it is not reſtrain'd to any certain, fix'd, and 
the one than toward the other. Another Thing unalterable way of Acting; and which cannot be 
that Liberty ſuperadds to the Notion of Spontaneouſ= entirely extirpated by the Force of any external 
neſs, is the Freedom of Determination, ſo that the Will Means. And this Indifference we are the more 
may upon an internal Impulſe and Mgzion, exert firmly to aſſert and maintain, becauſe upon the 
either of its Acts of wiſhing or loathing, juſt in Removal of it, all the Morality (6) of Human 


** 
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| A FO ux. Barb NOTES. | | 
(3) This Term ( Fruitjon or Enjqment) is very improper (as any Man may obſerve ) becauſe the Notion of it, which he here 
ays down, is the Effect of Fruition, and not Fruition itſelf. It is true that the Latin word Fruit jo comes ſomething near it, bur 


ies very 2 ad a Word in French (or any other modern Language) fit to expreſs the Moraliſts Notion 40 which theſe 


8 = Chap. V. $ 5. following. nl! 5 

. ITO 7 does not appear to be very neceſſary, The Liberty of Contrariety implies no more than a double A& of 

him felt T — — — — ” _ 3 — * to chuſe whether he ſhall read Gree#, or Hebrew, he conſults with 
„ . e ſhall read Greek or no, a in | 1 6 | 

and chooſes the firſt, This Inflcace 1 4k 4 reſolves in the Negative. Then, 2. Whether he ſhall read Hebrew or no, 


ken out of Mr. Le Clerc's Latin Dj Cpirits, Set; „III. 6. 12 1 
(4) That is to ſay, Altho' we can't but be ſen 0 e oY 


ceſlarily carried to ſearch for them, or avoid the 


4 f ſuch 1 * particular Objects make upon 2 yer we are not ne- 
" m; bur a Man may by Reaſon deny himfett the Pleaſure which the Apprehenſion 
— 2 — pe GY 2 himſelf to that Grief and Uneaſineſs, from which he might 16a mer 
which have indu „ V. S. 13. ing. 9 

92 — ced him to undergo them. See Note 3. upon Chap. V. S. 13. following 


Pag. 32. Note 4. and Chad. V. 6. „ foll ing. 
(5) We may add to theſe Quotations a Sa pr * 


quotes the Words of th 6 { Pp] 71 r Ga ake S Nores cd Marc A in uy Lib N 8. 35. where the Em | Yor 
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Actions is inevitably overthrown. So Arrian on 
Epictetus, I. 1. c. 17. What can overcome an Appetite? 
Another Appetite. What can conquer a Deſire or an A. 
werſion ? Another Deſire, or another Averſion. You will 
ſay, He that threatens me with Death compels me. 1 
deny it; "tis not the terrible Propoſal which lays the 
Force upon you, but t your own Choice which inclines 
you rather to the Commiſſion of ſuch a Deed, than to the 
Deſire of Death. In this Caſe therefore, as well as in all 
others, nothing compelld you but your own Opinion; 
that u, nothing overcame your Will, but your Will. 
Idem |. 1. c. 29. The Will 4 not Conquerable by any 
thing but by itſelf. Add. Simplic. ad Epictet. C. I. p. aa. 
Of which wicked Deſign thoſe Men are in a great 
meaſure guilty, who fancy ſome ſtrange kind of 
Phyſical Predetermination in Human Deeds, by 
which the Motion in itſelf, and as it is a Natural 
Being, is ſo determin'd by the firſt Cauſe, that it 
cannot be done in any other manner; tho it after- 
wards receive its Morality from the ſecond Cauſe. 
Nor are they in a leſs Fault, who from the Divine 
Preſcience would derive an abſolute Neceflity on all 
our Proceedings. For tho' this Attribute of Gop 
cannot be deceiv'd, yet that it does not take away 
the Indifference of the Will, may be eaſily under- 
ſtood, if we either clear the Word Preſcience, from 
the Imperfection which it ſeems to imply, as do all 
other 'Terms taken from Human Things, and ap- 
plied to the Divine Nature; (ſince in Gop there 
can be no Succeflion of Time; ) or if we ſay, 
that the Divine Concurrence does in ſuch a man- 
ner accompany Second Cauſes, as ftill to leave 
them the Power of acting in the way originally 
aſſign d them by their Creator, not debaſing them 
with reference to Moral Actions from Principal 
into meerly Inſtrumental Cauſes. Add. Lucian, 
Minoe, & Fupit. Confut. Anton. le Grand Inſt. Philoſoph. 
Cart. p. 8. c. 17, 18. How Prejudicial ſuch Noti- 
ons are to a State or Kingdom, Grotias-is well 
aware when he obſerves, Obſerv. de Degmat. Reip. 
Nox. That thoſe who utterly diſcard the Doctrine of 
Free-will, can hardly avoid making G O D the Author 
all Wickedneſs ; an Attempt which (1) Plato himſelf 
eclar d ought not to be born with in a Commonwealth ; 
de Repub. L. II. Tar za4r 4ax' 47a oi Cileiv me etna, 
GN d Toy dv. We ought to affix any other Cauſe of Evil, 
but never to refer it to GOD. To the ſame purpoſe 
Suetonius ſpeaks well when he makes Tiberias (1.69.) 
a Contemner of all Religion, ſay, Quod omnia fato 
agi crederet, for believing the World to be guided by Fate. 


For thus Proclus (ad Timeum) divides Atheiſts into 
three Ranks and Orders ; two of which he makes 
thoſe who deny GOD the Care of Human Actions and 
Affairs; and thoſe who attribute ſuch a Care to GOD, 
as impoſeth an abſolute Neceſſity on all Events, utter! 
depriving Men of their Freedom and Choice. So ale 
Saluſt the Philoſopher ſpeaks in his Book de Diis & 
Mundo: To attribate Injuſtice, or Luft and Hantonneſ 
to the over-ruling Influence of Fate, # to make ourſelvg 
Good, and the Divine Natures Wicked. Again, In 
Plautus ( Aulular.) when one ſays, I believe this wa 
the Will of the Gods, for otherwiſe I am certain it could 
never have come to paß. Another anſwers him mer. 
rily, And I, for my part, believe, tu the Will of the 
_ that I ſhould take you and hang you up for a Raſ- 
cal. 
IV. For the right underſtanding of this Indiffe. 
rence of the Will, ſome what ought to be premis d 
concerning the Nature of Good in general: Now 
tho Good by many (2) of the Philoſophers is con- 
ſider d abſolutely, ſo that every Being really ex- 
iſtent may be pronounc'd Good; yet we, without 
regarding this Signification, which we judge to 
be very uſeleſs, will only conſider Good, as it de. 
notes Reſpe& to others, and as it is ſaid to be 
Good to one, or for one. According to which 
Senſe the Nature of Good (3) ſeems to conſiſt, in 
that Aptitude by which one thing is diſpos'd to 
benefit, preſerve, or compleat another ; becauſe 
this Aptitude depends either upon the Nature of 
the thing itſelf, or ſuch Properties as they have 
naturally, or by virtue of Human Induſtry ; and 
therefore this Good, to which we may give the 
Name of Natural, is firm and uniform, and hs 
no Dependance on the erroneous and various 
Opinions of Men. But becauſe Good does not ex 
cite the voluntary Appetite of Man unleſs it be 
known, at leaſt under a confus'd Notion ; and be- 
cauſe Knowledge ariſing from Senſe, gives but x 
groſs Repreſentation of the genuine Natures and 
Conſequence of Things, ſo that the Underftand- 
ing is often clouded with Error, and diſorder'd 

the violent Noiſes of Senſe and Paſſion; hence it 
comes to pals, that many Men inveſt things falſly 
with the Name and Notion of Good, and this is 
what we call Imaginary Good. And farther, every 
particular Perſon, as he underſtands a Thing to 
make for his Profit, his Preſervation, or his Per- 
fection, loves and deſires it; and, on the contrary, 
what he conceives to be Evil for him, he hates and 
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Mr. Barb. 


(1) The whole Sentence of Plato, of which our Author cites only the laſt part, is very Emphatical; God, becauſe He is gut 
can't be the Cauſe of all Things, as ſome aſſert, but is only the Cauſe of ſame few Things among Men, and no Cauſe of meny; for gud 
Things are much fewer than evil among us, and none can be the Cauſe of good Things but God, but we muſt ſeek out ſome other Cauſe if 
Evils than Him. Theſe Words are but a little before the Place where that Philoſopher delivers the Words which Grotius refers 
to, ugxay N aiTior, &. We mull with all Zeal oppoſe them who aſſert, That God, who is good, is the Cauſe of any Evil + Nor mul it 
he endured in any well. governed City, that any Man whatſoever, either Young or Old, no not ſo much as 4 Poet by way of Fittion, fhould 
but Lightly, much leſs plainly, either ſpeak, or hear any ſuch things, as are neither pions, convenient, nor conſonant in themſelves to be ner 


tioned, when ſpoken. : 
2) All che Metaphyſicians. 


3) According to the Definition which Mr. Locke gives of Good (in his Philoſophical Eſſay upon the Humane Underſtanding, 
Lib. Il. Chap. xx. $.2.) every Thing is ſo called, which is proper to produce and increaſe Pleaſure in us, or to leſſen and ſhorten 
any Grief; or is able to procure or preſerve us in the Poſſeſſion of any other Good, or a Freedom from any Evil. And, on the 
contrary, every Thing is accounted Evil which is proper to produce or encreaſe Grief in us, or leſſen any Pleaſure, or is able to 
cauſe any Evil to us, or deprive us of any Good. This Definition which reſpects the Effect chiefly, that Things good or eri 
work upon our Spirirs, is conſequently more natural than that of our Author, which refers to the Diſpoſitions and Qualities of 
the Objects, as to the Effect which they produce, with relation to the Conſtiturion of our Nature in general, not 4 ndl ex- 
preſſing the ſenſe of Pleaſure or Pain, which in all Languages, and in the Opinion of all Men, are comprehended under the No- 
tion of Good and Evil. In fine, Tho' the Phlloſophers diſtinguiſh ſometimes between Agreeable and Profitable, and in ſome 
Caſes theſe two things may be oppoſed one to the other, yet tis certain that every real Good is both Agreeable and profitable, 
as every real Evil is Diſagreeable and Diſad vantagious, if nor at preſent, yet at leaſt in the conſequents, and at the end of! 


certain Time. See Note 5. of the following Page. 
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avoids. But as it is not requiſite to the Nature of 
Good, and to its Power of moving the Appetite, 
that it ſhould be conſider'd preciſely as Good only 
for the Perſon deſiring, and abſtracting from the 
Advantage of others; eſpecially ſince upon ac- 
count of the Society and Conjunction of Men, the 
Good of others may redound to our Benefit and 
Uſe ; ſo amongſt Mankind there is ſo fair an A- 
greement about the general Nature of Good, and 
its chief Parts and Species's, that barely on the 
ſcore of their being divided about ſome Particu- 
lars, there's no manner of Reaſon either why we 
ſhould deny the Univerſal, and Unfhaken, and 
Uniform Notions of Good, or why, in a State of 
Natural Liberty, we ſhould make it depend on 
the bare Opinion of every private Man, in a ſtate 
of Government on the ſole Judgment of the Su- 
preme Magiſtrate, as the only proper Meaſures 
and Rules for its Determination. Add. D. Cumber- 
land, de L. N. 3. where he refutes Hobh's Notions 
of Good, & c. 1. ſ. 20. As for the Moral Good 
which appears in Human Actions, it ſhall be diſ- 
cuſs d by and by in its proper place. 

From the foregoing Obſervations this manifeſt] 
appears to be the Nature of the il, that it is al- 
ways deſirous (1) of Good in general, and always 
averſe to Evil in general. For it implies an open 
Contradiction, (2) not to incline towards that 
which ſeems agreeable, and to incline to that 
which ſeems diſagreeable to us. And therefore in 
this general Inclination of the Will chere can be 
no Indifference admitted, as if it could (with the 
Appetite of ſimple Approbation) ſometimes defire 
Good and ſometimes Evil. But they are the par- 
ticular Goods and (3) Evils, which give room for 
the Indifference of the Wills of particular Men, 
who at different Times, and upon different Occa- 
ſions, are very various in their Scents and Purſuits, 
And there is this evident reaſon why it ſhould be 
ſo, becauſe there are ſcarce any Goods or Evils 
which appear to a Man in their native Colours, 
and without ſuffering any Mixtures, but common- 
ly they are blended and ſhuffled together; Good is 
adulterated with Evil, and Evil is ſweetned with 
(4) Good; to which if we add the ſtrange Incli- 
nation which we find ro fome Good Things in 
particular Perſons, and how all Men have not the 
Ability to diſtinguiſh ſolid and durable Enjoy- 
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ments, from thoſe which are (5) only painted and 
tranſitory ; we ſhall ſee how there muſt needs 
ariſe hence an infinite Variety in the Wills and 
Inclinations of Men ; and how all purſue what 
they think their own Good, but in different Paths 
and by difterent Means. Beſides, many Men do 
not know what Things are good for them, and 
therefore do not deſire them ; many more prefer 
the fair Face and Semblance of Evil to Real and 
Subſtantial Good, and ſo reject what they ought 
to deſire, and deſire what they ought to reject, 
To which purpoſe Ariſtotle well obſerves, Etbic. ad 
Nicom. J. 3. c. 6. That f0 be deſirable by the Will, ſim- 
ply and properly ſpeaking ; which truly Good, but that 
to be deſirable by every particular Man which he ima- 
ines ſo. What Gunther writes to Ligurinus may be 
ere applied, TW 


— Tantum falſa loquendo | 
Fallere nemo pote#t : veri ſub imagine falſum 
Influit, & furtim decept as occupat aures, 


When Falſhood bare and undiſguis'd appears, 
It never can deceive : but when it wears 
The Garb of Truth, it cheats the heedleſs Ears. 


Thus then in almoſt every Thing and every 
Action many Species of Good and Evil, both Real 
and Apparent, croud themſelves into our Thoughts, 
and when theſe have for ſome time variouſly agi- 
tated the Mind, and driven it one while to favour 
one, and one while another, at laſt the Will by an 
intrinſical Force determines itſelf to the embraci 
of one Object, and diſcarding the reſt. And an 
Action perform'd in this manner, is call'd Spon- 
taneous or Voluntary, which Ariſtotle thus d . 
Ethic. ad Nicom. J. 3. c. 3. To invoey fey dy Av & 
#<p38 © aus eib v val} A 6 i rogtrs That & to 
be eſteemed Spontaneous the Principle of which & in the 
Perſon acting, who likewiſe underſtands the Parniculars 
in which the Action conſiſts. Euſtrathiiss comments 
on this Place to this purpoſe : Both theſe Conditions 
are neceſſary to the conſtituting a Spontaneous Action, 
that the Principle be in the Actor, and that the Actor 
know the Particulars. For he that acts out of Ignorance 
has the Principle of acting in himſelf, and he that knows 
the Particulars, may yet act by the Compulſion of others. 
And therefore neither of theſe Conditions by itſelf 
can make a Thing properly Voluntary. 
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the leaſt Pain being ſafficient to marr our greateſt Pleaſure. 
(2) The-Quorations which are annexed b 


things, which t 
thered ſeveral Sentences out © 
(3) Such are all thoſe that concern this Life. 


Impreſſions, as ir wo 


him u 
table. Every one of theſe 
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(5s) Mr. Locke in his Phil. E 
Judgment of Cood or Evil, which w 
#o be, ſo thitt in this Caſe Good appar 
more; the Good or Evil 


Compare theſe Words 
Exactneſs. 


Mr. Barbeyrac's NOTES. 


(1) This is what is implied by that common Maxim, That all Men naturally and unmovably defer 
Happineſs conſiſts not only in the Enjoyment of all good Things, of which they are capable, in a Freedom from all Evil; © 


ey believe to be uſeful and agreeable to them. Lib. V 


* 


ire their own Happi neſs; for true 


: y tie author a little lower (viz. at the end of the Paragraph in the Zngllſh Tranſla- 
tion, and are noted by a, b, e) are more properly to be put in here, and eſpecially the laſt of them. 
caſion, a r out of the Emperor Marc. Antoninus, IIS; 3 & 2 


I ſhall add, upon this Oc- 
Ie it not a cynel thing to binder Men ffom purſuing 


” der 
; 1.8. 27. See Gataker's Notes upon the Place, where he has ga- 
ancient Wrirers to the fame purpoſe. 


(4) Every Object (fays this Author in his Abridgment of the Duties of 4 Man, and Citizen, Lib. I. Ch. I. $. 11.) makes different 

— rks upon Man in different Places: As for Example, Some work upon him by 
e great Value he has for himſelf. Others affect the Senſes with Pleaſure; and others move Him by Self-Love, which engages 
pon Self- preſervation. He looks upon the firſt as Honeſt and Convenient; rhe ſecond, as ſuitable; and the laſt, as profi- 


Goods in particular draws him with more or lefs violence, according as the Impreſſions, which it makes 
upon the Heart, are more or leſs ſtrong See Note 3. of the foregai 3 b P 2 | 


way of Eſteem, or according to 


ng Page. 


ſay of Humane Underſtanding, Lib. II. Ch. XXI. $. 58. ſpeaks well to this purpoſe; The preſent 
e make, is always right. Indeed, things conſidered, as we aftually enjoy them, are what they ſeem 
ent and real are the ſame thing; for Grief and Pleaſure being efteemed ho as we feel them, and no 


| t preſent is really no greater than it appears : and, by conſequent, if every one of our Aﬀions be reſpefed in itſel 
without any regard to its Conſequences, we can never miſtake in our Choice of 2 , 2 4 1 3.4 


„ but muſt always inſallibly adhere to the Better Part. 


with what goes before and follows, where that Great Philoſopher clears this Matter wich much Solidity and 


V. But 
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"Of the Will of Man, 
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V. But it does not always fall out that the Mind 
ſhall maintain a kind of equilibrium, and apply 
itſelf to acting or not acting, without any conſt- 
derable Advantage on one ſide more than on the 
other. But for different Reaſons, and by different 
Cauſes, it frequently bends with great Violence 
one way; and ſometimes External Violence bears 
ſo hard upon it, as to take away its Strength and 
to diſable its Powers. As the Mariner does not 
always cut the Sea with an even and proſperous 
Gale, but ſometimes oppos'd by furious Winds, he 
hardly holds the Helm, and ſometimes being vio- 
lently ſhaken out of his Seat and his Command, 
he is oblig'd to commit his Veſſel to the Rage of 
the Tempeſt. | | $ 
- Among the Things then which are forcible in 
drawing the Will to one ſide, are the peculiar 
Genius's and Diſpoſitions of Men, by which many 
Perſons are render'd extreamly Inclinable to ſome 
kind of Actions. Theſe. Diſpoſitions ariſe in a 
great meaſure from the Nature of the Climate and 
of the Soil, (as Lucan. I. 8. ſpeaks, 4 


- Emollit gentes clementia Cali. 


The Heavens ſweet Clemency 
Softens the Tempers of the Men. 


And Herodot. Calliop. It c the ſettled Appointment of 


Nature, that [fs Soils ſhould breed ſoft Men; and that 
the ſame Land ſhoald never be famons for the Excellency 


of the Fruits, and for the Vigour of the Inhabitants. 
To which add, Charon de la Sageſſe, I. 1. c. 42.) 


from the Temperature of Humours in Mens 

dies, (occaſion'd by the Food, the Age, the Diet, 
the Health, the Studies and Purſuits of particular 
Perſons) from the Conformation of thoſe Organs, 


ference of Conſtitutions, the Will ſomerimes ſeems 
unable to hinder their Exiſtence, or their break. 
ing out into Action, yet it may provide ſo far, as 
to ſee they ſhall not break out into Sin. Thus, if 
a Man be fo far vanquiſh'd by the warm Motions 
of Love, as to raiſe his Paflion above Reſtraint, a 
Power is ſtill left him of ſatisfying his Deſires, in 
an innocent and lawful manner. dee 1 Cor. vii. 2. 
And thus Plato diſputes well, De leg. I. 12. That 
* however the moſt Unnatural of Luſts had pre- 
* vail'd in a Grecian State, that they might yet be 
* ſuppreſt, by the Laws, if rightly fram'd and 
* apply'd.” By the ſame Rule we muſt judge of 
what Horace de arte Poet. and Others have deliver'd 
concerning the different Manners and Inclinati- 
ons of the ſeveral Ages of Life : Thus, for Ex- 
ample, if old Men are violently inclin'd to Co- 
vetouſnels, yet tis in their Power to ſeek Wealth 
without injuring others, and without uſurping the 
proper Goods and Poſſeſſions of their Neighbours. 
Add. Huart. Scrutin. Ingen. C. 5. ; 
VI. Another Thing that inclines the Will vehe- 
mently to ſome particular Actions, is the frequent 
Repetition and Cuſtom of thoſe Actions, whence it 
comes to paſs that they are undertaken very Freely 
and with great Diſpatch, and that when the de- 
ſired Object preſents itſelf, the Mind ſeems by a 
kind of -Magnetiſm to be drawn towards it (4). 
And 'theſe Inclinations being join'd with an ex- 
ceeding Deſire and Dexterity of acting, paſs com- 
monly under the Name of Habits, which as they 
are concern'd about Moral Actions, either Good or 
Evil, are call'd either Virtues or Vices. There's 
no reaſon why we ſhould: tire ourſelves to reckon 
up theſe according to their full Tale and Number: 
ſince moſt Authors who have hitherto profeſſedly 


Book 1. 
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which the Soul imploys in performing its Duties, treated of Moral Philoſophy, have fancied the 
and from the like Cauſes (a). Concerning all main part of their Buſineſs and of their Science 
which it muſt be in general aſſerted, That none diſcharg'd, by explaining only the Eleven Words 
of them, as they belong to the Production of a that ſtand for ſo many Virtues. It will ſuffice to 
Moral Action, are of ſo great Force and Vehe- obſerve in general, that thoſe Diſpoſitions of the 
mence, as to render it impoſſible for the Will to Mind are Virtues, by which a Manis inclin'd to 
take (1) the contrary Side (b). And tho' (2) as to Actions making for the Preſetvation of himſelf, 
ſome particular Impulſes (3) ariſing from the dif- and of Human Society; and that thoſe on the 


— 
— 


(a) Add. Hobbs de Homine, c. 13. & Bacon de Augment. Scient. I. 4. c. 1. 

(b) Horat. L. 1. Epiſt. 1. IF Fa FYP 
Nemo adeo ferus eft, ut non miteſcere poſſit, The fierceſt Soul to Temper may be brought, 

Si modo culture patientem commodet aurem. If calm to Rules and patient to be taught. 

It is my Opinion (ſays Socrates in Xenoph, Apomnen, 1.) that whatever is Good and Honeſt, Men by Exerciſe and Application maj 


attain. ' | 
Mr. Barb, NOTES. 


(1) A little Care and Diligence (adds this Author elſewhere) ſeldom fails of caming, and conſiderably amend ing theſe Natural 
Diſpoſitions. Bnt if ſometimes ir doth not perfettly ſucceed, it at leaſt prevents the Commiſſion of ſuch outward Acts as are pu- 
niſhable in the Civil ſudicatory, and the Diſficulty which we find in conquering theſe kind of Inclinations, is abundantly: recon- 
penced by the Honour conſequent upon ſuch a Victory. The Duty of a Man and Citizen, Lib. I. Chap. I. S. 12. ak | 
(a) Socrates's Words ſignify no more than this, as Charpentier has very well tranſlated them 3, It js my Opinion, that all Virti 
depena's upon Exerciſe and Uſe ;, that us to ſay, To preſerve them we must practice them, and the Series of the Diſcourſe will not ſuffer # 
to doubt that thy is Socrates's meaning. So that theſe Words are nothing to the purpoſe of our Author, who being deceived by 
the Latin Tranſlation, thought they ſignified, It is my Opinion that all Virtues may be acquired by Exerciſe. ; 
. (3) See Chap. XIII. of Tome I. of Mr. Bayle's Anſwer to the Queſtions of a Provincial, where you'll find ſome curious, Paſſages 
about the Power of che Conſtitution, Bur if we refle& ſeriouſly upon this Matter, we muſt acknowledge, that thoſe over whom 
Nature has ſuch an abſolute Command, are commonly ſuch Men as will rake little or no Pains to conquer their Inclinations, ot 
have taken no proper Methods tu do it. Theſe depraved Inclinations are a kind of Natural Diſtemper, yet not altogether Iucu- 
rable; as Cicero very well obſerves, who alledges a notable Example to this purpoſe, viz. that of Socrates, who free y confeſſed, 
that he was naturally inclined to thoſe Vices which a Phyfiognomiſt charged him as guilty of, but that he conquered, them by the 
aſſiſtance of Reaſon: Cicers's Words are, Qui autem natura dicuntur Tracundi, &c. Such Perſons as are ſaid to be by Nature paſſionate, 
Merciful, Envious, or the like, are ſo made by ſome evil Diſpoſitions of the Ming, but are curable, as Socrates is ſaid, when Topyrus, 
who profeſſed himſelf to know every Man's Nature by tbe Figure of his Face, had in a great Aſſembly loaded him with many Vices, fu 
which he was laugbed at by all the reſt; uf Socrares cleared him of any Miſtake, by ſaying that he had ſuch Inclinations, but he Þ 
maſtered them perfely by his Reaſon. Tuſc. Quzſt. Lib. IV. Ch. 37. See alſo the Author concerning Fate, Chap. V. ; 


(4) We may add, Or if it be abſent it hopes for it with very great Expectation; as our Author fi in hi . of the 
Duties of a Man and Citizen, &c. Lib, I. Chap. I. S. 5. 13. 8 peaks in his Abridgment 
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as it concurs to Moral Actions. 
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contrary are Vices, which addict us to Actions 
deſtructive of ourſelves, and of the Community 
to which we belong. And here Mr. Hobbs muſt 
fall under Cenſure for that Aſſertion in his Book 
De Homine, Ch. XIII. d. 9. where he declares, 
That, excep: in Civil Life, there can be no common 
Meaſure Fund out applicable to Virtues and Vices, and 
that, conſequently, in 4 State of Nature there can be 
no ſuch Meaſure eftabliſi'd, by which, as by a Standard, 
thoſe Things which we call Virtues and Vices may be 
ſettled and determined. For the Definition which 
we but now ſet down, will reach even to a Natu- 
ral State : and whatever things are enjoin'd as 
Virtues in Civil Communities, ought to agree to 
that Definition; and if any Things ſhould be or- 
dain'd contrary to it, they ought to be reckon'd 
Abſurd and Unreaſonable Commands. 

The Diverſity which appears in the Laws of ſe- 
veral different Communities (1), does not hinder, 
but that there may be ſome Univerſal and Uni- 
form Definition of the Vertues. . For this Diverſity 
either is concern'd about ſuch things as are plac'd 
without the Sphere of Natural Laws, or it ariſes 
from hence, that what is really a Precept of the 
Law of Nature, is in one place inveſted with the 
farther Force of a Civil Law, and in other places 
not; or laſtly, it is an Evidence that Tome Le- 
2 in framing their Edicts, were not be- 
riended by good Reaſon. Of which we ſhall 
have more to ſay by and by (2). 

Farther, tho' Vices and Ill-Manners confirm'd 
by long Uſe and Habit, ſeem to paſs inte a kind 
of ſecond Nature, ſo as not to be without great 
Difficulty reſiſted, as Calpurnizs Flaccm ſpeaks, De- 
clam. 2. When Modefty hath once loft its Influence, no 


n n 


1 
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been often repeated, or if a Man were to be 
eſteem'd leſs a Sinner, becauſe he had frequently 
ſinn d. Eſpecially, ſince every Man is the 
Cauſe of his own. obtaining a Habit, or of his 
acting ſo ſaddenly and expeditiouſly. Ariſtotle has 
an Obſervation very cloſe to this purpoſe in his 
Ethicks to Nicom. Lib. III. cap. 8. ON] Sg, ot 4. 
de ix ei, x, ai ite. Tor d Tegraws d af 
ulge Ties beet rouer, de wt e en, F AE on 
Þ Ape, F ab i n rene & vue, done 7 
g A n ig nuiv ld d, i pu #7 i d 
fam lunch · Actions and Habits are not ſpontane- 
ous in the ſame manner; for as to our Actions we 
are Maſters of them from the beginning to the end, 
becauſe we underſtand all the Circumſtances that belong 
to them: but of Habits the beginning only « properly in 
our power, cominual additions being beyond our know- 
ledge or prevention, juſt as it happens in the increaſe of 
Diſt empers. But becauſe we had originally the Power of 
doing ſo or otherwiſe, therefore the Habits likewiſe are to 
be conſtrued as ſpontancous, upon account of the Principle 
whence they ſpring. On which Place Euſtratbius 
thus deſcants ; We have a command only over the Be- 
innings of Habits, not over their Encreaſi or their End. 
For the Progreſs and Improvement of them us unperceiv 4 
and unregarded, while they riſe and advance by filent 
degrees ; whence it happens, that ſome Men run deeper 


now and then into Wickedneſs and Vice than they inten- 
ded (3). Thu may be ſern particularly in Drunkenneſs 


and Uncleannef, in which Men ſometimes going on 
freely and beedleſly, as if it were left to our pleaſure 
whether we ſhould get a Habit or no, by 4 continuance 
of bad Prattice, contract a Habit before they are aware. 
Nor is it in Vices only that the Additions and Augmenta- 


tions are undiſcover d, but in Vertues likewiſe the Ad- 
y Ruine, no Horror appears deform'd to Minds bent upon ances are made by ſuch ſecret ſteps, that » Man may 
10 Wickedneſ ; and Lucian againſt an Unlearned Man, ſooner obſerve his own Proficiency, than be can know 
e A Dog that w accuſtomed to eat Tripes can hardly be how be came by it (4). | 
ds brought off from it, (Add. Bacon's Eſſays, c. 37.) yet VII. "Thoſe Motions of the Mind which they 
to Actions proceeding from them ought nevertheleſs call Paſſions or Affections, chiefly excited by the 
he to be reputed Voluntary. And altho' Actions Appearances of Good and Evil, have likewiſe a 
to which precede any Habit, and by which it is in- great force in driving the Will violently to ſome 
lf, troduc d, are undertaken with a fuller Intention, certain Actions, beſides their ill Influence on the 
he and with a more urgent Endeavour, than thoſe Judgment, which they frequently cloud and ob- 
5 which are perform'd after the Habit has been con- ſcure (a). How many held are, by what Means 
tracted, when as it were without ſtaying for che they are either rais d or allay'd, and what Uſe 
Command of the Will, the other Faculties ruſh and Service they have in Life, is moſt excellently 
ſwiftly upon the Object: yet neither the Goodneſs ſhown by Des Cartes (b) and his Follower Le 
| nor Pravity of the Actions ſeem upon this account Grand (e); to whom may be added Mr. Hobbs (d). 
ma) to be at all diminiſh'd, For twould be a thing It is enough to our Deſign, if we only remark, 
of very ill conſequence, if a Good Action were that however violent the Affections may prove, 
* therefore to be reckon d leſs Good, becauſe it has they can never quite extinguiſh the force of our will. 
ow 2 * W nous — 
irtue 1 3 1 | eln wed Þ | l 
Fer - 92 Ihou 1 A Olymp. ode. ſays, 4. & pear, &c. A troubled Mind betrays into Miſtake the wiſeſt Heads, 
(c) Le Grand + g Cartes, p 7. c. 9. 8 
ages (4) Teviatb. c. 6. & de Homine, c. 12. "i 
hom 3 7 | 
55 Of 1) See what 1 2 . Mr. Barb, NOTES. ( > 
2 ET 
iy the 3) The natural Conſequence of this is, 


onate, 


(4) See the Author's Abr. 
ing Chapter 5. 13. 


that we muſt ever . and avvid h | * 55 
<S4ge us in an ill Cuſtom, See what I have ſaid in my Treatiſe of Gamer Lb. * ndency in che World ts 


the Diffes of 4 Man and Citixgn, Uſb, I. Chap. L $.13. and what he ſayt ig the follow- 
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Of the Will of Man, 


> Book]. 


But that Men of the weake#t Souls may obtain (1) an 
abſolute Command over their (2) Paſſions, if they uſe a 
ſufficient diligence in managing and directing them, as 
Des Cartes has prov'd (3). Ovid's Medea put a 
Cheat upon herſelf when ſhe ſaid,” 15 


Sed trabit invitam ( 4 ) nova 


. n 
eſpecially ſince ſhe acknowledges that the Judg- 
ment of Reaſon oppos d her Paſſion. ad 


aliudque cupido, 
Mens aliud ſuadet, video meliora proboque 
Deteriora ſequor. Metam. VII. 19, &c. 


The Obſervation of Grotizs on Matthew V. v. 22. 
is very applicable to our preſent purpoſe: He con- 
ſiders three diſtinct Things in Anger, the 11490. 
or Affection, the O%, or Pnpetus, aud the - 
drei or Conſent. The 14e or Faculty, ena- 
bling us to be angry, being implanted in us by 
Nature, cannot be extirpated; but it ſhould be 
.xank'd among thoſe indifferent Things which we 
may make either a good or a bad uſe of (5). But 
becauſe that part of the Mind where the 14% or 
Paſſions are ſeated, is in itfelf irrational, hence 
it comss to paſs, that without expecting the Judg- 
ment of Reaſon, the Ogi or ſudden Sallies, ex- 


15 


1 


ert their force; and unleſs theſe are diligently 
kept under, the ſαννννονννe ͤ Or Conſent certainly 
follows, when the Power of the Soul, which was 
conſtituted for the governing and reſtraining of 
the Affections, idly lets go the Reins, and permits 
itſelf to be dragg'd by thoſe it ought to guide. 
This ovſw143+515 then, or Conſent, he declares to 


be Voluntary, and to be ,perform'd at the free 
Pleaſure of Man: But he tells us farther, that 
from diligent Attention and Exerciſe, but more 


eſpecially from the Holy Spirit of God, ſufficient 


Aſſiſtance may be obtain'd, even againſt theſe 


firſt Motions (which the Philofophers compare to 
the twinkling of the Eyes,) ſo as to hinder them 
from any long continuance, or any forcible (a) 


ſway. . 


Beſides, that Man is arm'd by Nature with 
ſome peculiar, Inſtruments for moderating the 
Paſſions, "and that he is engag'd by a ſtricter Ne- 


ceſſity to reſtrain them, in as much as he incurs a 


far greater harm to his Health and Life from their 
Violence and Rebellion, has been fully made out 
by Dr. Cumberland (h). To, conclude this Point, 
ſince ſome of the Paſſions are excited by the” ap- 
pearance of Good, others by the appearance of 
Evil, and accordingly ſpur us on toward the pro- 


(b) De L. N. c. 2. ſ. 26, 27. 


(a) Senec. de Ira. II. 4. 


i | Mr. Barb. NOTES. 
(i) This wholly depends upon our Endeayours timely to conquer theſe 


Remed. Amor. u. 91, 92. 


* * 4 
Ly ws + — 
. 


* 
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dangerous Enemies. 'Tis a known Speech of Ovid's, 


Principiis obſta : Sero Medicina paratur, Oppoſe beginnings : NMed'cine comes too late, 


Cum mala per longas invaluere moras. 


When long delays have haſten'd on our Fate. 


Indeed, as Mr. Montagne ſays (Eſſays Lib. III. Chap. xiii.) if a Man looks cloſely into the Motions and Circumſtances of bis 
Paſſions, which prevail uſually upon him, he may obſerve how they come, and abate a little of their Furiouſneſs and Courſe. 
They don't fail upon him all of a ſudden, and, as I may ſay, cake him by the Throat, but they threaten, as it were, and creep on 
him by degrees. Seneca has ſome fine Reflections of this Nature, which 1 can't paſs over without notice, (Epiſt. 116. at the end, 
and De Ira Lib. II. Chap. xii, xiii. which deſerve alſo our peruſal), Seis quare non poſſumus iſta? Quia nos poſſe non credimus, &c. 


Do you know why we can't command our Paſſions ? *Tis becauſe we don't believe we can. There's more in't. 


We love our Vices heartily 


and therefore we become the Defenders f them, and inſtead of baniſhing them, we do all we can to excuſe them. Nature has made us 
able enough to reſiſt them, and to free ourſelves om their Dominion, if we would make uſe of our Forces, if we would rally them, and 
employ them wholly in our own Cauſe. or at leaſt would not turn them again$t ourſelves. Our only hindrance is, we will not, and the 
Inability that we plead is. a vain Pretence. There is nothing ſp hard but the Mind of Man may compaſs and accuſtom itſelf to it, by fe. 


quent and daily Meditations. 


There is no Paſſion ſo fierce and co:rmanding, but Education and Care can tame. The Soul can govern 


it ſelf as it pleaſes. Some have found out a way to reſtrain 'Laiighter altogether, others have forboyn Wine, Venery, and all ſorts of 
Drinks ; others have accuſtomed themſelves to long and almoſt perpetuzl Watching, unleſs with Slumber s for, a ſmall Moment ; others 
| have Tearned to dance upon 4 Rope, to carry vaſt Burdens; which" bave , ſeemed to be above all human Abilities, and to dive very deep into 
the Sex, and ſtay a long time without Breathing, See what ſhall be ſaid on Chup. V. S. 13. Note 6. & Hefiod de Oper, & Dieb. 


v. 290, &c, Edit. Cleric, 


(2) That is co ſay (as our Author ſpeaks in his apology, f. 22.) at leaſt, that they do not produce any Action that is puniſf- 
the 


able, in Humane Judicarures. Indeed if we examine all 
commitred in a violent P 


or Ignorance, of which they are not the Cauſe. 


aſon. | . pa N * 9 ) 4 1 Wok 
) There is a place in Temopbon's, e i. e. Book of C 
pur poſe: a ede named Araſpes maintains there, That 


iſcaſes and Diſtrbances of Mind ariſe from the ſcorn and the negles 


Laws of the World, we ſhall find none that wholly excuſe Offences 
on; an Evidence, that all -Legilarors ſuppoſe, that it is in the Power of a Man to reſtrain his Paſſi- 
ons. Arxiſtotle has obſerved the ſame thing in theſe Words, Tess wis tore; &c. Totheſe things agree not on | 

by every one, but what's done by Lawgiver's themſelves, who puniſh and correct all ſorts bf Offences, except ſuch as are done through 
| Ethic. ad Nicom. lib. 3, ch. 7. a . THE 1 +: © 
12 Dict. loc. Art. 3. & Ci cero TuſcQueſt, l. 3. ſpeaks, Al D 
of Re | | 5 


what 'r done private! 
Force 
T+ 


r1s's, Education, which contains. ſome+hotable Reflections to this 
eauty has no force naturally to incline a Man to depart from his 


Duty, whether he will or no; for if ic were ſo (adds he) it would have. the ſame effect upon all Men, as Fire burns every one 

that comes near it. But we ſee that ſome are affected ieh Beauty and ſome not, One loves one Beauty, and another, another. 

a word, *Tis a Voluntary Thing, and every one loves whom he pleaſes, A Father does not fall in Love with his Daughter, 

© nor a Brother with his Siſter : Fear and Law reſtrain us from et Ferraining & devs of ſuch Perſons as others love; © Whereas 
a 0 


« were there a Law ſtrictly forbidding Men not to be Hungry, becauſe they 
have nothing to drink; nor co feel Cold in Winter and Heat in Summer, no Man would obey ſuch à Law, be 


22 0 FR . . 
hing to eat; or not to be thirſty, becauſe the) 


ſe 'tis above 


their Power to do it. But Cyrus objected to this Afiertion, If it be in our Power to love or not, hy gan we not ceaſe to love 
© as we pleaſe? How comes it to paſs that Love tyrannizes over ſo many Men, who ſacrifice all to that Paiſion, and put chem- 
* ſelves upon a thouſand mean Actions to pleaſe the Object loved? What is it that makes their Chains fo ſtrong, and makes them 
* avoid all means that may free them from their Slavery? © Araſpes anſwers, They are Men; gf vigiqus and looſe Tempers, la 
Souls, and Slaves to their Appetites, who tho' they wiſh a thouſand times, that D᷑ath might deliver them from their Torment, 


yet they have nor Courage to undertake it themſelves, tho? nothing were more caſy ST hey definadis 
8 not to thieve to ſatisfy chemſelves, and as they are in th Judgment of all the Wor 


2& len of this ſort ſcruple 
puniſhable, becauſe nothing could force 


them to rob another, ſo we may fay, that the faireſt Coꝝntenance does not force, a Man to love it, or ſeek that which he oughtto 


« abſtain from. So that a Man who gives himſelf up to N 


s'Lufts, without reſerve, abſurdly accufes Love of conſtraining them, 


« when as indecd 'tis nothing but his own Weakneſs. Such as ſtand upon their own Honour and Integrity are ſubject to theſe A- 


© fe&tions, as well as others, they love Money, fine Horſes, a 


be attained without a Crime,” This is the Subſtance of .Xensphon's words, Kai & 722 
See alſo Chap. II. S. 6. Pag. 19. Nete 2. | 


Lib. V. Chap. 1. S. S, 6, 7. Edit. Oxon. 
(5) Sce Seneca of Anger, Lib. II. ch. 3, 4. 


handſome Women, but they eafily pats chem by when they cant i 
1 * bu * 5 C ſs N "of 
rioxQ- *Azggomns, &c. Xen, de Inſtit. C) f 
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Caae. IV. 


curing the one, and avoiding the other : this dif- 
ference is obſervable between them; that the for- 
mer kind afford little or no excuſe, if any thing 
be done otherwiſe than it ought to be, by their 
Inſtigation; but the latter deſerve the greater de- 
gree of Favour and Pardon, according as the 
threatning Evil which excited them was more un- 
grateful to Human Nature. For tis much eaſier to 
want a Good, not neceſſary to the preſervation of 
Nature, than to admit an Evil tending to the deſtru- 
ction of our Nature: whatever Ariſtotle (a) has af - 
fir m'd to the contrary in that Maxim of his, Xaasms- 
Nee nb N νν , O, (1) It's harder to refist Plea- 
ſure tban Anger, When a Man has done an ill Action 
out of obedience to an itching Luſt, he is ſuppos'd 
for the ſake of the preſent Pleaſure, voluntarily 
to run the hazard of bearing whatſoever Evil 
may thence enſue : and therefore when he has al- 
ready had the Enjoyment, which he thought equi- 
valent to the Evil that might ariſe from it, he can- 
not upon any pretence plead for the Mitigation 
of that Evil. But he that has done amiſs upon 
the fear of an impending Evil, has all the Infir- 
mity of Human Nature apologizing and interce- 
ding in his behalf, ſince the only Cauſe of his 
Miſcarriage was his being willing to admit what 
he imagin d to be the leaſt of the Evils likely to 
befal him. But of thoſe Caſes we ſhall hereafter 
have a larger field to conſider and determine, wiz. 
in Lib. VIII. Chap. III. $. 19. 21. 

VIII. Laftly, The Vice(2) of Drunkenneſs is a great 
Incicer of the Will to ſome particular kinds of 
Actions; and this is procur'd either by Drink, or 
by ſome other forts of Fumes, or by Opium, a 
thing of ſo univerſal uſe in the Eaſtern World, 
the effe& of which is, that it diſturbs and drives 


along the Spirits of the Blood with a moſt violent 


* 


Motion, and by theſe Means renders Men ex- 
treamly prone to Luſt in the firſt place, Propert. 


I. 4. 
Potæ non ſatis unus erit. 


Her Sparks ſhe doubles in her Drink. 


and not much leſs to Anger and Raſhneſs: Upon 
which Account Lycurgus us'd to call Wine, an evil 
Potion, (or a Magick Draught) becauſe it chang'd 
and turn'd Mens Minds. Hygiz. Fab. 132. Iſocrat. 
ad Demonic. The Mind, when debauch'd with Liquor, 
is in the ſame Condition as a Chariot that has loſt its 
Driver: The latter is not more fatally hurried into Dan- 
ger, than the former into Sin. And for the ſame Rea- 
ſon the Cretians, receiv'd this among other Laws, 
of their famous Minos, Mi ovprirur pe Gs Hin 
(b), Not to Drink with one another ſo far as to Diſor- 
der and Exceſs. Among the Indians Drunkenneſs 
lies under the heavieſt Cenſure, being rank'd in 
the Number of their five moſt heinous Sins, which 


are ſaid to he theſe; To lie with one's Mother, which 


takes in both a Mother-in-Law, and the Wife of 
a Maſter or Teacher. 2. To kill a Brachman. 3. To 
ſteal Gold. 4. To be Drunk. F. To Converſe and 
keep Company with Perſons guilty of any of theſe Crimes 
(c). Mabomet too, under the Notion of Religi- 
on, found Means to prohibit his People the Uſe 
of Wine, tho' they were naturally more addicted 
to it than moſt other Nations (3). 

Whoſoever is voluntarily guilty of this Vice, 
ſince he knew, or at leaſt might preſume what 
Effects would follow it, can with no more Rea- 


ſon deſire to be freed from the Imputation of 


Faults committed under its Guidance, than he 
can with a good Grace complain of a Shower of 
Rain falling into his Houſe, when he himſelf, 


PR —_— 


— 


(a) Ethic. Nicom. I. 2. ch. 2. (b) Plato, Minde. Add. Plin. I. 14.c. 22. Arxiſtoph. Veſp, Drunkenneſs is all Mischief and all Ter- 
ror: It tears down Gates and Doors, and defies Oppoſition. And then you pay for it doubly the next Morning, in your Pocket and in your 


Head. 


(e) Manil. Aſtron. I. 5. 2 vitio vitium, vireſque miniſtrat 
Bacchus, & in flamma ſævas exſuſcitat iras.” 


One Vice adds Fewel to another's Fire, 
And Bacchus makes their Fury blaze the higher. 


Mr. Creech, 


Mr. Barb. NOTES. 


(1) Our Author might have obferved, that Ariſtotle contradicts himſelf, for elſewhere he thus ſpeaks, 


N, , &c. 


Je is harder to bear Grief, than to abſtain from Pleaſure, Lib. 3. ch. 12. See alſo the beginning of Chap. xv. aid Lib. VII. ch. vii 


where he maintains, that Intemperance is more Voluntary and Shameful than the Tranſports of Anger. 


Muretut cndeavours to 


prove the firſt of theſe Propoſitions to be contradiRory in his Poſthumous Comments Printed at Ingelſtadt 1602, but his Reaſons 
are very weak; and I don't obſerve that he ſpeaks any thing about thoſe Places that I ſhall quote preſently, to reconcile them 
with that he was treating of. He had a good opportunity, and I doubt not but he might have prevented ſo palpable a Contra 


dition. All that can be ſaid for Ariſtotle is, 


that afrer he had advanced ſuch a Paradox, he thought lit neceſſary to maintain 


his Propoſition, and forgerting himſelf reaſon'd at length from the Light of common Senſe and Experience; for the Philoſo- 


phers hold this as a conſtant Maxim, 


That he that yeilds to Pleaſure is more to blame than he that is overcome with Grief, becauſe 


"tis eaſier to conquer the firſt than the laſt. Ariftotle does but repeat what his Maſter Plato aſſerted before him. A ©. Nuy * 


e, &c. Ath. Shall we ſay 
Pleaſure, for we all agree, 


that he is worſt who is conquered by Grief or Pleaſure? Cl. He ſeems to me worſt who is conquered by 
that he who is conquered by Pleaſure is ſhamefully baffled by himſelf, but the former is er e by Grief. 


To this we may add the Authority of the Imperial Philoſopher Marcus Antoninus, lib. 2. ch. 10. where he thus ſpeaks, Theo- 
phraſtus, in bis Compariſon of Crimes, following the common Opinion, determines as a great Philoſopher, That thoſe which come from 


Luſt, are greater than thoſe that proceed from Anger ; 


G for thoſe that are moved by Anger ſeem to act againſt Reaſon, contrar 
to their Purpoſe, and with a ſecret Remorſe; but they that follow th e . 4 


err Luſts, and are conquered by their Pleaſure, appear more 


intemperate, and effeminate in their Faults. So that ir is with great Reaſon and Truth, which is an Honour to Philoſophy, that 


he adds, The Crime that is done with Pleaſure, 
Indeed he that is angry reſembles a Man, 


is greater and more puniſhable, than that which is committed with Sorrow and Grief. 
who having received an Offence, is provoked by Grief to revenge himſelf, whereas the 


voluptuary is moved by his own Paſſion to do an Injuſtice for his own Satisfaction. See further what is ſaid on Chapter 6. 5. 14. 


Note 4. 


(2) This Author elſewhere joins 
the reſt of our Life. 
certain Things, as 


(3) See what is related in the Ugiverſal Library, 


thoſe ſort of Vices, which deprive us of the Uſe of our Reaſon, either. for a Time, or for 
Bur, to ſpeak truly, the Effect of thoſe Vices, as well as Drunkenneſs, is not ſo much to incline the Will to 
0 entirely to deſtroy the Principle of human Actions, becauſe in that a Man knows not what he does. 
J- 37. upon Pufendorf of the Duty of a Man and Citizen, chap. 1. . 15. 


concerning the Inhabirants of Siam, Tom. 10. p. 329. 
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Of the Will of Man, 
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out of a petulant Humour, has been pulling off 
the Roof. Plautus (c) has a merry Jeſt to this pur- 
poſe ; Wine (ſays he) would be too cheap at the Price 
it now brings, if a drunken Man might do whatever he 
pleas d, without being call d to an Account. 

Yet in indifferent Actions, which are left to eve- 
ry Man's Pleaſure to perform or omit, Drunken- 
neſs is allow'd this Favour, that the Effect which 
would have follow'd any ſuch Action, had it been 
(1) deliberately perform'd, ſhall now be utterly 
invalid, ſince the overtaken Perſon acted with 
much Diſadvantage. : 

And, thoſe Cauſes which we have hitherto 
reckon'd up, are the moſt conſiderable among ſuch 
as impoſe a kind of Phyſical Biaſs and Tendency 
on the Will. That which morally inclines it moſt, 
or at leaſt, onght to incline it, is Obligation: And 
yet this, how great ſoever, neither takes away 
the Will's intrinſick Liberty, nor renders the Acti- 
on voluntary, tho' the Luſts and Paſhons may 
ſtrive vehemently to oppoſe it. Hither may be 


refer d that Sentence of Ariſtotle, d rem mt exuots d- 


ver Gy zeig, 'Tis abſurd to call thoſe Things Invo- 
luntary, which we ought to deſire and to purſue, Ethic, 
Nico. I. 3. c. 3. 

We ſay, Obligations ought to incline the Mill; 
for ſuch is the perverſe Diſpoſition of Human 
Minds, that frequently the very forbidding of a 
Thing, raiſes a Deſire of doing or of enjoying it 
(2 as Ovid Amor. III. 4. ſpeaks, 


Nitimur in vetitum ſemper, cupimuſque negatum. 

Dnicquid ſervatur, cupimus magis ; ipſaque furem 

Cura vocat. 

Juvat inconceſſ a volupt as. 

Cui peccare licet peccat minus: Ipſa poteſt as 
Semina nequitiæ languidiora facit. 


We court the more what Men the leſs will grant; 
Warm when Deni'd, and fiercer by Reſtraint. 
What's cloſely kept improves in our Belief; 
To hoard the Gold is to invite the Thief. 
Forbidden Pleaſures have a quicker Taſte. 
They that have Freedom uſe it leaſt ; and fo 
The Power of Ill doth the Deſign o'erthrow. 

| Sir Charles Sidley. 


Which Unhappineſs, if we conſider its cloſer and 
nearer Cauſes, may be refer'd, partly to the vici- 
ous Curiofity of Mortals, who admire every 
thing that they are Strangers to, (which Opinion 


ti — 


that our Liberty ſhould be abridg'd by a Perſon 


comparing Evils, that which appears lighte#t, must paſ 


is ſtrongly confirm'd by the harſhneſs of the EdiQ, 
and by the Care and Trouble of Obedience :) and 
partly to the Hatred and Obſtinacy which we 
bear towards the Forbidder, whence we diſdain 


who looks ſo ill in our Eſteem ; whereas, on the 
contrary, it's the Nature of Love to make us wil- 
ling to comply with the\Commands and Deſires 
of the Party we affect. 

IX. It is farther obſervable, That ſometimes 
upon the Approach of extraordinary Dangers, 
and ſuch as are ſuppos d to exceed the common 
Strength and Firmneſs of Human Minds, the 
Will is fo vehemently urg'd and preſs'd, that it 
2 Conſent to ſomewhat, which had it been 
ree from that Neceſſity, it would have utterly ab- 
hor' d. Actions of this Kind have the Name of 
Mixt, being partly voluntary, and partly invo- 
luntary. Thus far they are to be eſteem'd Volun- 
tary, in as much as their Principle is in the Agent, 
who is acquainted with the Nature and Circum- 
ſtances of the T _ he is going about: And in 
as much as the Will for the preſent Time and Ne- 
ceflity, inclines toward them as toward a leſſer 
Evil, or toward one part of an Evil, when other- 
wiſe a greater or an entire Evil muſt be under- 
gone: And this leſſer or partial Evil turns into a 
kind of Good, when both ir and the Evil com- 
par'd with it, cannot be both avoided together, 
Ariftotle Ethic. ad Nicom. I. 5. C. 7. ſays, A leſſer E- 
vil, if it be compar'd with a greater, may be eſteem d 
a kind of Good. So Quinctil. Inſtit. VII. c. 4. h 


For Good. Ariſtot. Ethic. III. 1. Simply and abſo- 
lutely ſpeaking, no Man in his Wits willingly throws 
away his own Goods, but for the Security or Preſervati- 
on of himſelf and others. Such Actions then are to be 
accounted Mixt, tho' they approach nearer to Voluntary 
than to Inu luntary. 

But the ſame Actions are likewiſe in ſome De- 
gree Involuntary, becauſe the Will ſeems to be 
driven on them contrary to its Inclinations, and 
would never undertake them, if the impending 
Evil were by any other Means poſſibly to be e- 
ſcap'd. For which Reaſon they have this Quali- 
ty in common with Involuntary Actions, that the 
moral Effects and Conſequences attending Actions 
meerly Voluntary, do in theſe, in a great mea- 
ſure, if not totally, fail (3). For tho' ſometimes 
a Man may have ſo ſtrait an Obligation laid up- 
on him, that even upon the Threats and Appre- 
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(e) Aulular. 


Mr. Barb. N OT ES. 


(1) If we will make a more curious and exact Diſtinction of 


imputed to a Man which is done in his Wine, according to the ſeveral Degrees of Drunkennefs, viz. The One moderate, which 
does not hinder a Man's acting freely, and with Deliberation, the Other ſtrips him entirely of the Uſe of his Reaſon, This laſt 
fort, if it be alſo involuntary in the Original, that is to ſay, if a Man falls not into it by his own Fault, brings forth Actions al- 
together involuntary, and conſequently furniſhes him with a ſufficienc Excuſe; but if Drunkenneſs be voluntary in irs Principe, 
then we muſt diſtinguiſh Actions indifferent from Actions unlawful. As to the firſt, If a Man, for Example, make a Con 

that hinders the Effects of an Imputation, becauſe thoſe ſort of Actions require a particular Knowledge of what is done, and the 
Fault which went before them, and from which they derive their Original, is not ſufficient to make ir of Force. See lib. 2. cb. 6. 
$. 5. Bur it is not the ſame in unlawful Actions, for if a Man be in an Eſtate, from whence *cis his Fault if he fall, becauſe he 
might and oughr to hinder it, his perſect Drunkenneſs will not excuſe him ſrom the Crimes which he has committed thro? Exceſs 
of Wine. And if he puts himſelf into that Condition on purpoſe to execute ſome ill Deſign, he deſerves a double Puniſhment- 


Titius Obſerv. 38. 


(2) Sce Montagne's Eſſay, lib. 2. ch. 18. p. 451, &o. Edit. Fol- at Paris, 1657. 
(3) The Author ſpeaks nothing here of goed Actions, or indifferent, but contents himſelf to ſpeak of ill ones only. Mixt good 


Actions are accounted for nothing; and every one may ſee the 


more be imputed to the Agent, for tho' there is a kind of Will, it is not ſufficient to produce an Obligation. The Injuſtice « 
the Author of Violence, rendring him incapable of _— any Right by that Action, which is not fully voluntary, and conle- 


quently laying no Obligation upon him, who reyer conſented, 
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the Effects of Drunkenneſs, we muſt obſerve how a Thing maybe 
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Reaſon, Indifferent Actions, done in the fame Manner, can no 


but with Regret, Titius Obſerv, 40. See lib. 3. ch. 6. §. 10. 


henſions 
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as it concerns Moral Actions. 
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henſions of Death, the moſt terrible of Natural 
Evils, (1) he ought not to recede from it; yet 
where this does not expreſly appear, it is not eaſi- 
ly preſum'd and ſuppos'd, as being too ſharp and 
rigorous for the Condition of Humanity: And 
where there is no ſuch ſevere Obligation impos'd, 
it would be downright Folly not to come off as 
cheaply as we can, and not to ſuffer as ſmall a 
ſhare of Evil as we may compound for. And 
therefore many things, which (2) would haye de- 
ſerv'd Reprehenſion, had they been undertaken 
without ſuch a — when they are done 
under the Urgency of ſo hard a Caſe, are com- 
mended by all fair and equitable Judges; (3) other 
things deſerve Pity rather than Revenge. Other 
things are for the ſame Reaſon, either entirely, or 
for the moſt part (4) excus'd, and in others the 
Odium and Fault of the Action is devolv'd upon 
the Perſon (5) who reduced him to that unhappy 
Extremity (6), the Man who perform d the Deed 
being declar'd innocent. Ariſtotle diſcourſes well 
on this Point (7), Ethic. ad Nicom. I. 1. Fur theſe kind 
of Attiens, ſays he, Men are ſometimes commended, 
when for the ſake of great and hone#t Things, they have 
ſuſtain'd ſome Indecency or Hardſhip. To ſome things, 
tbo' we allow no Praiſe, yet we grant a Pardon, — * 
Man has done what he ought not, upon the fear of K- 
vilt exceeding Human Nature, and not tolerable 
Mortal Strength. . And there are ſome things perhaps, 
which no Man can be forc'd or to commit, * 
ought rather to endure the utmoit Extremities, and 
Death irſelf. Add. Euſtratb. ad. loc. But I queſtion 
whether it were proper, (eſpecially for a Chriftian 
Biſhop) to give this Example of a mix: Action, 
Familiarity with another Man's Wife, though in itſelf 
foul and ſinful, yet ceaſeth to be - ſo, if undertaken on 
the Account of killing a Tyrant. 

X. Laſtly, ſince to make an Action Voluntary, 
there is requir'd not only that the Principle of 
Motion be in the Agent, or that the Agent ad- 
dreſs himſelf to work by the Impulſe of his own 
Will, but likewiſe that he knows what he is doing, 
upon the want of both, or of either of theſe Con- 
ditions, the Action is rendred Involuntary, as Ari- 
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have been us'd in ſuch Actions or P 


fotle ſpeaks, Etbic. ad Nicom. III. 1, 2. Thoſe Things 
ſeem to be In voluntary, which are done either upon Force, 
or Ignorance. An Action cannot be ſaid to have 
been perform d involuntarily cut of Ignorance, wnleſs it be 
followed with Sorrow and Repentance.(8) Now a Man 
is properly ſaid to be compell d, when by the Force 
of a ſtronger extrinſical Power, he is brought to 
apply his Limbs otherwiſe than he would, ſo as to 
expreſs his Averſation and Diſſent by manifeſt 
Signs, and eſpecially by Corporal Reſiſtance and 
Reluctancy. As if (to uſe Ariftorle's Examples) 
the Wind, or Men ſuperior to us in Power, ſhould vio- 
lently carry us any where again#t our Conſent. Tully in 
his Second Book of Invention, I. 2. c. 32. gives 
an Inſtance after this manner; The Rhodians had 
a Law, that whatever beat d Veſſel ſhould at any 


time be found in their Harbour, it ſhould be con- 


demn'd as Prize, and expos'd publickly to Sale; 
Now the Queftion is, Whether a Veſſel of this 
kind, being driven into their Ports by a Tempeſt, 
ought nevertheleſs to ſuffer the common *I ? 
*T was upon this Topick, that the Friends of the 
raviſh'd Lucretia (a) comforted her under her deep 
Affliction, by turning all the Guilt on the vile 
Author of the Crime, telling her, 'That the Mind 
only properly finn d and not the Body; and that there 
could be no Fault where there was no Deliberation or De- 


RN. L N. N 571 
Tl Reluctaney in Civil Courts is 


ſum' d to 
| ons, as are 
not vulgarly thought to be willingly 3 or 
undergone, and where all Sigus of an Actual 
Conſent are wanting; whence aroſe the Term of 
Interpretati ve Reluctancy. 5 
hus whereas b en Law a Virgin is ſup- 
d to haye ſuffer'd Raviſhment, if ſhe loſt her 
— in the Field, without Witneſſes; yet Philo 
the! Jeu (b) denies the Favour of this Law to reach 
a Maid, who admitted a Debauch willingly, tho“ 
in a Solitude : as neither can the ſame Law hurt a 
Maid in the City, who in the like irger either 
could not cry out or cried to no purpoſe, and with- 
out Relief. N70 | | 
A forc'd Thing may be ſo either in ir ſelf, and 


. 
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| (a) Liv, lib. I. Co 58. (5) De Legib, Special. 


(1) See lib. 2. chap. 6. $. 2. followings 
(2) As for Example, When a Woman, or Maid, 
S. 11, followi . 


(4) As when a Woman, or Maid, ſla 
Man, who will fatisfy his Luſts at any 


but this is the Effect of a furious Anger 
ons, ſuch as our Author calls them. 


band and Son, becauſe they had killed a 


f 
lib. 12. eh. Ts 1 


fle&s upon ir as a thing vor to be excuſed altogether 
Had 2 7 them to this Caſe of Deſpair. 

cont of the Sacriledge, yet the Thebans, 

(5) Mr, Pufendorf might have joined with Euftrathins, 
Subje& ſomething near it, but of more Difficulty, 


though th 


Chap. 6. 9. Note 2. 
(8) la fine, 


ace, ſhe did what he wiſhed and ſlew 
ut Actions, See 1%. Bayle's Dilfionary, © 


> + =p 


herſelf to avoid the Loſs of her Chaſtiry, with which ſhe is threatned by an extravagans 

te. See lib. a. ch. 4. 5. 19. following, where Mr, Hirtius refers us to what rhe Author 

ſpeaks, lib. 2. c. 5. S. 15. of an Husband who flew his Wife's Gall 

and Deſire of Revenge, hi ou 

I fay the aye of an Example which Mr. Hirtius gives of a Woman, that poiſoned her Hus- 
ers by a former Husband. See Valer. Max. I. 8. ch. 1. in the End, and Al. Gelt. 


$) See the following Chap. S. 9. Mr. Hirtins makes an Applica 
ſeeing themſelves deprived of their Lands, Wives, 3 


and Children, went and robbed the Temple of 


ä — 


Mr. Barb. NOTES. | 
ſlays the Man that makes an Attempt upon her Chaſtity. See IIb. 2. ch. 5; 


(3) Such up 4 Caſe of a Woman, who, in a Famine, is forced to eat her own Child, as it 
as Joſephus tells, lib. 7. de Bell. Fan c. 8. and as it befell the 7 Engliſh Men, of which our Author ſpeaks, 
3 


333 
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or his Wife, when he took them in the Hear of their Luſt. 
hr to be referred to $. 7. above, and not to mixt Acti- 


proper here our of Faſtin, of the Phoceans, who 
ae, for the Hiſtorian re- 
worthy of Blame, chan thoſe w 


not v 


that committed it were | 


or ſo he ſpeaks, The fact of the Phoceans, though all Men abeminated it upon the Ac- 
by whom they were compelled to this Neceſſity, were more deteſted than they. 
another Biſhop more famous, who fell upon a looſe Thoughe about a 
in N Read Mr. Bœle's Dictionary, under the Head Acynd 

g theſe ſort of mixt Actions, upon the Account of which ſome Evil in itſelf 


Lib. 8.ch. 1. 


inus. See further concern- 
is committed, what is ſaid upon the following 


(7) See Chop. 3. S. 10. Pag. 30. aforeoging, about the beginning Note . | 
Sextus did not uſe an — Force upon 4 as 5 4 woman defends herſelf, as much as ſhe can, with 
— —_ Feet and Teeth, She was not forced, any otherwiſe than ſuch are, who reſolve to caſt their Goods into the Sea for 
ar of Periſhing, She reſiſted his Threatnings of Death; but when Sextus threatned to expoſe her Reputation to eternal Diſ- 
herſelf, 80 that this Example does not well agree to this Place, where he is treating of 
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not in its Conſe, or elſe both in it Self and in its which now occaſion the Compulſion of him to a. 


Cauſe. The firſt is, When a Perſon remains in 
ſuch a State at preſent, as to be unable to repel the 
offer'd Violence, and yet was in a Fault for get- 
ting into ſuch a State. Of this kind was the Rape 
of Dinah, Jacobs Daughter (a) ; for the Virgin 
ought not to have wander'd among Strangers. 
The latter is, When the Perſon has, not by his 
own Fault, been brought into thoſe Streights, 


ny Fact. By the not being his own Fault, we 
mean, it he has done nothing but ageording to 
the Laws of Prudence and of his Duty; For if a 


Man performs the Office enjoin'd him, or uſes his 
Right any other way, and acts not raſhly or in- 
conſiderately, whatever Violence over- powers 
him, he will have no Guile imputed to him, and 
no Sin to anſwer for. 9 4. S168 
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(4) Geneſis XXXIV. 0 
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Of Moxar Acrioxs ig General, and of their Application to the Agent,” or their 
1 i 92 55 Aptneſs to be Imputed. 2 | 


1 : 
I f 


I. What a Moral Action is. 
II. 1:s Matter. 
III. Its Form, where we treat of | | 
IV. A Moral Action con ſider d in it ſelf is a poſitive 
| Entity. rs c 
V. The Cauſe or Ground why a thing may be imputed 
or not. 48 Ie . 
VI. Things not to be imputed to a Man are Things 


2 % ary. K. 


Aving in Purſuance of our Deſign examined 
II and explained the Will and the Underſtand- 
ing, as the Principles whence Human Actions ob- 
tain the Priviledge of being ranked in a different 
Claſs from the Operations of Brutes, the next 
thing which we are concerned for, is the general 
DiſquiſitioPof Moral Actions, ſince in diſcover- 
ing their ReQitude, or Pravity, the Science we 
are now engaged in is chiefly employ'd. Moral 
Actions then, are the woluntary Deeds of Men con- 
ſider d in common Life, as they include the Imputation of 
their Conſequences and Effects. We call thoſe volun- 
tary Deeds, which in ſuch a Manner depend on 
human Will as on a free Cauſe, that without its 
Determination, (proceeding from its (1) internal 
Acts drawn forth by the previous Knowledge of 
the Underſtanding) they would never have been 
.perform'd; and which therefore, as to their being 
done or not done, muſt be refer'd to the Power of 
Man. And theſe Actions are here conſider'd, not 
as they are bare Motions produc'd by ſome Power 
according to the natural Conſtitution of Things, 
but as they proceed from the Determination of 
the Will; a Faculty diſpos'd to embrace either part 
of two contradictory Choices, For a voluntary 
Action contains ſomething Material and ſomething 
Formal ; the firſt is nothing elſe but the Motion of 
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The ConTENTS of every Section of the fifth Chapter. 


a Moral Cauſe. | IX. Things compelled, where meer Execution is treated 
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VII. The Operations of our Vegetable Faculties. 
VIII. Things impoſſible. - p 
X. Things done through Ignorance. 
XI. Things done, or ſeen in a Dream. 
XII. Evili to come to paſs. | | 
XIII. But evil Actions proceeding from an Habit muil 
certainly be imputed. 13 


| XIV. How other Mens Actions may be imputed to us. 


a Power exiſting by Nature, or its Exerciſe con- 
ſider'd barely by it ſelf; the other is the Depen- 
dance of that — or Exerciſe on the Deter 
mination of the Will, as on a Cauſe that is eruly 
Free and acts by its own Reſolution. - The Exer- 
ciſe conſider d ſeparately and by it ſelf, is, for 
Diſtinction's ſake, rather call'd, an Action of the Bi 
Will, or of the Willing Power in a Man, than 2 
voluntary Action. | 4 


* heh 
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We may farther conſider the Action (2) of the Bi 
Will, either in it ſelf and abſolutely, as it is a Phy- 
ſical Motion, undertaken upon the previous In- 
junction of the Will, or elſe reflexively, as the E]. 
fects of it may be imputed to the Actor. Nov Bl 
Voluntary Actions, as they comprehend this Reflex 
on, are, by a ſpecial Approbation of the Word, i 
call'd Human Action. And becauſe from theſe i 
Actions as they are performed well or ill, as they 
are agreeable or repugnant to their Rule, th! 
Law, one is ſaid to be a good or an ill Moral Min, il 
(the Inclinations of the Mind reſulting from fre 
quency of acting, being likewiſe term d Mara;) 
hence it comes to paſs that Moral Actions ſeem oulf 
another Name for Human. elle od 25 
II. The Eſſence of Moral Actions, (1) accort- 
ing to the laſt way of conſjdering them, may be 
divided into two Parts or Notions, a Mater. 


r 1 ao. as. a. 
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| Mr. Barb, NOTES on S. 1. \ YA nj 

(1) The Original is, A#ibus Elicitis, which is better rendred, Inimediate As. See S. 1. of the preceeding Chapter? F 

(2) The Original is, Adi Voluntatis, which Expreſſion, tho' *tis uſed in all the Edi tions, and his Elements of the Univer 
Civil Law, yer tis a plain Miſtake of the Author, contrary both to his own Diſtinction, and the following part of his Diſccurie 
for he ſays pofitively, When Moral Adlions include in, &c. The Engliſh Tranſlator was not aware of this. 1 


On 


(1) That is to ſay, As they are voluntary Actions. whoſe Effects may be imputed unto Men. 
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and a Formal. The Material Part, or the Matter 
of a Moral Action, is of a very wide Extent: Such 
may be firſt any Phyſical Motion, whether it be 
of the Locomotive Faculty, or of the Senſitive 
Appetite, or of the External, or of the Internal 
Senſes, or of the Underſtanding, ſo far as con- 
cerns the Exerciſe of Apprehenſion. For the Act 
of Judgment depends ſo much on the Quality 
which appears in the Object, that it is not capa- 
ble of the Direction of the Will, tho' in forming 
of that Judgment, our Free- will and our Induſtry 
(2) are allow'd ſome Influence and Power: The 
Act of the Will it ſelf may likewiſe be the Matter 
of a Moral Deed, if we conſider it in its Natural 
Condition, or as it is preciſely taken, for an Effect 
produc'd by a Phyſical Power, as ſuch, So like- 
wiſe may be the Privation of any Phyſical Motion, 
which a Man might have produc'd either in it ſelf, 
or in its Cauſe: For a Man may render himſelf 
obnoxious to Puniſhment, as well by Omiflions as 
by Commiſſions. As alſo the Inclinations of the 
Natural Powers toward certain Objects (acquir'd 
by the Voluntary Actions that have already paſs d,) 
at leaſt ſo far as they are Spurrs and Incentives to 
Acting. Nor are my own Motions and Habits, 
or the Privations of eicher, alone the Material 
Parts of my Moral Actions, but the ſame Moti- 
ons and Habits or Privations proceeding immedi- 
diately from others (3), provided they could or 
ought to have been directed by my Will. Thus 
the. Spartan Inamorato were to (4) ſuffer for the 
Faults committed by their Minions (a). Nay, 
the Operations of Brutes, of Vegetables, and of 
Inanimate Things, may furniſh out the Matter of 
my Moral AQtions, when my Will ſhould have 
guided their Proceedings. Thus even in the Law 
of God, a Miſchief done by a Goring Ox is im- 
puted to the Owner, in caſe he knew before-hand 
that the Beaſt was faulty this way (b). Thus a 
Vine-dreſſer is reſponſible, if, through his Negli- 
gence, the Vine has ſpent all its fruitful Strength 
and Vigour in ſending out numerous and unneceſ- 
ſary Suckers. Thus the Damages by Fire are Re- 
pairable by the Perſons who occaſion d it; and 


of Rivers, are to be made good by him who has 
either broke down, or neglected to keep up the 


Banks. Quinctilian (e) has propos d two Decla- 
mation Lemma's much to our preſent Purpoſe. 
A Piper bad play d a Phrygian Ayre to a Man who was 


offering Sacrifice, the Man running Mad, and throwing 
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Waſtes cauſed by the breaking in of the Sea, or 


in General, &c. 45 


himſelf down a Precipice, the Piper is accusd as the 
Perſon who had causd his Death. A Club of young 
Perſons, who had frequent Meetings and- Entertain- 
ments," one day made an Agreement to Sup together by 
the Sea-ſide ; owe of the Society being abſent, the others 
wrote his Name the Stone Table which they had 
reared : The young Man's Father at his Return from a 
long Voyage, landing in this Place, and reading the In- 


ſcription' on the Stone, took it for his Son's Monument, 


and bang d himſelf for Grief. The Company is hereupon 
impeach d as acceſſory to his Death, Laſtly, the Ad- 
miſſions or Receptions of another Man's Deeds, 
as far as my Default contributed to their Producti- 
on, may be the Matter of my own Moral Actions. 

Thus a Rape is partly imputed to the Woman, if 
it appear that ſhe raſhly ventur d into ſuch a place, 
where ſhe might have expected to meet wich ſuch 
violent Treatment. 1 
III. The Formality of a Moral Action conſiſts 
in the Imputativine(; of it, if we may fo ſpeak, by 
which the Effect of a voluntary Action may be 

imputed to the Agent, or eſteem'd as ſomething 

properly 3 to him, whether he himſelf 
Phyſically produc'd that Effect, or whether he 
cauſed it to be produc'd by others. And from this 
Formality of the Action, the Agent likewiſe has 
a Share in the Denomination of 'Morality, being 
calld a Moral Caufe. ' Whence we may eaſily 
underſtand, that ithe ratio formalu of à Moral 
Cauſe, in Strictneſs and Propriety of Speech, con- 
ſiſts in Imputation, conlider'd with Reference to 
the Perſon in whom it tei min: tes, and that there- 
fore ſuch a Cauſe can be nothing elſe but a Volun- 
tary Agent, to whom the Effect is, or muſt be 
imputed, upon account of his 'being either whol- 
ly or partly the Author of it; and that therefore, 

whether it be good or evil, both are to be reckon'd 
as owing to him, and he is liable co give an Ac- 
count for both. Thus one Man is the Moral 
Cauſe of Hurt in another Man, whether he has 
made his Head ſwell by Blows of the Fiſt, or whe- 
ther he. has broke it with a Club, or whether he 
has ſet Dogs or Murderers upon him. Thus Anah 
was the Moral Cauſe (1) of Mules, he being re- 
corded in Geneſis 36. v.24. to have firſt found them 
out, or to have join d the Mares and the Aſſes toge- 
ther for their Production. So Jacob was the Moral 


Cauſe of the different Colours in Labay's Sheep, 


Chap. 30. ver. 379, And thus Has (Orat. contra 
Ayjorat) pleading againſt an Informer, upon whoſe 
Accuſations many Perſons had been executed, calls 
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c+ 16. V. Exod, xxi. 29. (c) Inſt. Orat. l. 1. c. 10. and i. 7. c. 3. 


begettin 
— of 


This reſpects all them who are 


ince there are man 
made this Author think fit to inſtance it in, 


inro an infamous Converſation, chiefly amo 
ing then, 


aV10ur, 


However, had the Thing in 


"ul * 


(a) Allen. V. n. l. 3. e. 10. (b) Add. . 1. J. 1, 2, 3. D. fi quadrnp. I. 1. J. 3. D. ad L. Aquil. Lex. Wiſegoth. 1.8, tit. 4. 
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(2) If we will find the Author's Meaning, we muſt remember whar he has ſaid „ Chap. 3. S. 2. A eee 8 

(3) That is, when one may or ought to engage others to do a certain Thing, or hinder him from it, or contribute towards the 
2 certain Habit, or prevent it, he is properly reſponſible for that w 


nothing but pure Negligence or Want of Acting, which is yet looked upon as a real Action in reſpect to the Moral Effect. 
b — wich the — of 15 Pe | nec, 


2 (4) See Alian's Various Hiſtery, lib. 3. ch. 10. and Mr. Perizonius's Comment on ic. But that Example ſeems to be ill choſen; 


_ — 
* ' = _ 


— _— 


N 
ud * 
at 4 


ich he did not ptoperly do, and in which he was 


ers. See 5. 14, following. 


y other which are commonly to be had. It is poſſible that this being ſo unlike our Opinions and Cuſtoms, 
n | For they pretended, that this Love, ſo dear and conſtant, had nothing bur what 
— = in it, and ferved to inflame thoſe young Men who were the Objects of it wich the Love of Virtue, rho? in Time it de- 


- the Greeks, See Potter's Antiquities of Greece. Theſe Ihamorato's be- 
as Elian ſpeaks, the continual Guardians of © thoſe they loved, tis no wonder that hey weren to 


anſwer for their Be- 


| i 1 a” ou WJ | On 8. 5 . A f 

a it) Bur Moſes does not ſay in that place, that that Idum ean * firſt chat cauſed Aſſes and Horſes to coup! e togeth er, 

1 9, wah, morally ſpeaking, the Original of Mules. Ed is the Name of a People; and ſo ought to be tranſlated, not, 

produced Mules, oats. He fought againſt the Zemians, as Mr. Bochart has fully proved in his Hierozoicon, Part I. Lib. 2. Ch. 21. 
tlelf been true, this Author might better have paſſed oyet thit Example. | | 


him 


2 
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; ; their Death. So allo Ovid. tice, but againſt thoſe of Prudence and Fore-ſigh 
_ ; 8 * and that therefore he ſhall not be reckon d to — 

acted wickedly, but only raſhly or unadviſedly, It 
Phyllida Demophoon leto dedit, hoſpes amantem 3 will not be amiſs to examine more cloſely what 


|; buit, i . the above: mentioned Author lays down in the ſame 
dag top A we fps lord oppreſs d; place . Firſt, therefore, he eſtabliſhes this as a Max. 
The trueft Mi 1 dy the falſeſt Gueſt. im, Whatever is Evil in its own Nature, fo that it can 
He was the cruel Cauſe of all her Woe ; never be chang d into Good, yet may by Accident follow 


d perform'd the fatal Blow. on the Exerciſe, or the D. fence of my Right, with« 
* x Mr. Paley. — my incurring tbe Gail of in, and therefore I am not 
oblig'd to decline the Uſe of 22 Juſt Right in ſuch Caſes, 
Yet it does not always happen, that a Man who Grotius likewiſe (6) propoſes a Rule much to the 
has barely given Occaſion to the Fact of another ſame purpoſe, in his Third Book (), but judici- 
Man, ſhould be (4) reputed the Moral Cauſe of ouſly tempers it with (7) a good Reſtriction. - But 
that Fact: and therefore the Sentence pronounc'd our Author proceeds: A Sin is [aid to follow by Ace- 
by Piſo, which Seneca ſpeaks of, was extream fool- dent upon another free Att, when upon the Uſe of a thing, 
ith as well as cruel, when ordering a Soldier to be to which I have 4 Right, ſome Effect follows, which [ 
led to Execution, upon Suſpicion of whoſe Mur- h. ve otherwiſe no Rig bt to produce. For an Inſtance 
der another Soldier had before ſuffer d Death, he in this Caſe may be alledg'd what Divines call 
gave his Reaſon in theſe Words (5), Iorder you to be Scandal or Offence taken ; concerning which the 
executed for being the Cauſe of the Condemnation of your tell us, That a Man ought not to omit an honeſt, 
Fellow Soldier. There ſeems no great Neceſſity chat a pious, or 2 due AR, though a wicked Perſon 
we ſhould here, with the Author of the Treatiſe ſhould take never ſo much Offence at it; and this 
De Principiis Fuſti & Decori (a), diſtinguiſh between Rule they confirm by the Authority of our Savi- 
2 Moral Cauſe by it ſelf, and a Moral Cauſe by our. But now this very kgzmple might have 
Accident. For a Cauſe by Accident is a Term of taught our Author to lay aſic his Term of C:uſ{ 
vaſt Obſcurity, and very likely to create and en- per Accident; fince even in that reftrain'd Senſe it 
courage vain Diſputes: And beſides, if we cannot would be little leſs than Impiety to call Zim the 
rightly impute the Effect of an Action to a Man, Cauſe of Evil who is the Spring and Fountain of 
we cannot upon any Account, call him a Moral all Good. We ought rather to ſay, That a Man 
Cauſe by Accident, tho' he contributed never ſo who exerts a good and neceſſary Action, is by 
much to the material part of the Action. Yet no means the Cauſe of Sin in another Man, who 
thus far we muſt plainly acknowledge, that in ſhall thence take Occaſion of offending. Thus we 
weighing and rating the Greatneſs of the Imputa- commonly ſay, He who uſes his own Right, does 
tion, it is a very important Query, whether the no body any Wrong. But he further adds, Since & 
Action proceeded from ſuch a Perſon as the Prin- very Man has @ Right of preſerving his Health, it i 
cipal, or as the Acceſſory : as likewiſe whether lawful for the Recovery of Health to make uſe of a Me 
the Agent directly intended ſuch an Effect, or dicinal Potion, tho upon the taking of this Potion ſhould 
whether it proceeded from his Inadvertency, or follow Diſtraction ( for ſome little time) or Drunkenneſ;, 
any other Concomitant Reaſon. For if the laſt or (Voluntary) Pollution, or Abortion (8), (in caſe both 
of theſe Caſes appear true, the Conſequence will the Mother and the Fetus muſt otherwiſe infallibly 
be, that the Action ſhall not be imputed to the periſh) and that therefore the Perſon who takes 
Perſon, as if committed againſt the Laws of Ju- the Medicine is only the Cauſe of ſuch Effet by 
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(a) Velthuyſen, p. 161: (6) C. 2. f. 4. and c. 11. /. 9. ä a | 43 
| Mr, Barb. NOTES. —_ | 
(4) He muſt (as our Author ſpeaks in his Elements of the Univerſal Civil Lam,) either do, or _ to do ſomething thar he 
Was obliged to, otherwiſe another Man's Action has ſo neceſſary a Connexion with what he himſelf does or neglects, that it can- 
not otherwiſe happen. Further, we muſt conſider how far he, that gave the Occaſion, might know the Eſſect that would folloy 
upon it, and that it is not neceflary that he ſhould certainly know it, tis ſufficient that there was ſome Probability. I wil 
explain this by an Example, If I leave a Piſtol charged, or ſome other dangerous Weapon, upon a Table, in a Room where every 
y has Liberty to come, I am not ſure that a Child, or any other Perſon will come, who, not knowing the Danger of the 
Weapon, will run the Hazard of killing or hurting himſelf, by meddling with it out of Curioſity ; nevertheleſs, becauſe the 
Thing is poſſible, and I might fear ſuch a Thing might happen, I am certainly ro anſwer for it. The ſame may be {aid concert- 
ng the Good of which we have given Occaſion. As it can't be attributed to us, if we were the Cauſe of it without our Know- 
] 1 had no ſuch direct 3 fo on the other ſide, tis not neceſſary that we be ſure of the Succeſs of what we undet 
rake for another's Advantage; tis ſufficient, that we had Reaſon to believe it; for tho' the Effect was not obrain'd, the Intention 
5 . commendable at all times; as, on the contrary, the Neglect is not altogether excuſable, although it luckily had no ill Cos- 
ce. : £1 
5) Seneca's Words are, ( De Ira. lib. 1. c. 16.) Te duci Fubeo, quia cauſa damnationis commilitoni fuiſti. 
() This Rule (according to 28 takes place in the juſt Deſence of a Man's ſelf, which this Author explains In another 
lace. And ſo it does alſo when we labour after the Recovery of what belongs to us; for if we can recover the full Value, ve 
ve a Right to take ir, nevertheleſs upon Condition that we return the Over-plus, if any be. So alſo we may Cannonade a Ship 
full of Pirates, or an Houſe full of Thieves, altho' we know there are ſome Children, Women, or orher innocenc Perſons in 
who arc in Dinger of being involved in the Ruin of thoſe that deſerve ir, Lib. 3. e. I. $. 4. num. 1. 2 
(7) He further adds, in the ſame place, Numb, 2. That thoſe Things that a Man hath an indiſputable Right to do, are not to 
be allowed him to do in all Reſpects. Love to our Neighbour oſten hinders us from uſing chat Right, and obliges us likewiſe to 
avoid thoſe Things which do, or may happen, contrary to our Intention, at leaſt, if the Ad vantage we aim at be not great® 
than the Damage which may juſtly be feared, or if there be an equal Probability of Benefit and Damage, the Hope of che Beneft 
be not berter grounded than the Fear of Damage, bur this muſt be left to every Man's Judgment and Prudence. But this ought 


only to be obſerved, That where there is a Doubt, we ought to incline to hat i | n to 
ourſelves, as the ſureſt part. See what fol . 1 ; thar bie, that is more ſavourable_ to archer cha 
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(1) Ser Buds, Chu i $6 elowing. Oe OO ROMO A nfs THAT, 
Accident: 
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Accident. On which Doctrine we only obſerve 
that it had been much plainer to have ſaid, that 
thoſe Effects are not to be accounted Sins in the 
Caſes here mentioned. Neither do all the Exam- 
ples brought by the ſame Author to illuſtrate the 
Moral Cauſa per ſe, or that which s truly and pro- 
perly ſuch, rightly hold. For à Criminal, as he ſpeaks, 
who is to ſuffer, tho he go on to the Place of Execution, 
and aſcend the Ladder, cannot meerly upon this ac- 
count be call'd the Moral Cauſe of his own Death, 
becauſe if he had refus'd to go willingly, he had 
been dragg'd along by the publick Officers. And 
et there is no reaſon why one Man who drinks 
mmoderately, or another who waſtes his Strength 
in honeſt and neceſſary Labours, may not be re- 
puted the Moral Cauſe of their own untimely 
Deaths; tho' the former Perſon ſins and the latter 
not; and tho' neither, properly ſpeaking, can be 
call'd a Murtherer. But ſuch a one we ſhould 
rightly call the Moral Cauſe of his own Death, who 
is therefore condemn'd, becauſe he would not de- 
clare ſuch Matters as might demonſtrate his own 
Innocency. | 

IV. It muſt be farther obſerv'd, that this Impu- 
tativeneß which we have made the Formale of a 
Moral Action, bears the Nature of a poſitive Form, 
from which, as from a Spring and Root, all the 
Affections, Properties and Conſequences of ſuch 
an Action reſult. And therefore a Moral Aion 
may be call'd a Poſitive Being, (at leaſt in the Order 
of Morals, if not always in the Order of Naturals) 
whether the Matter of itbe a Phyſical Motion, or the 
Privation of a Phyſical Motion. For to conſtitute 
a Poſitive Being in roy tis ſufficient that we 
conceive ſomething in it, from which there ariſe 


3 1 _ 


FRM ²˙ rFrrTTTTHH)TT 


Ens can have no Affections, ſo whatever has cer- 
tain and poſitive Affections cannot upon any ac- 
count be ſtil'd a meer Non Ens. 

V. Now that a Moral Action ſhould belong, or 
ſhould be imputed to any Man, (in which we have 
aſſerted the ratio formal of it to conſiſt,) there can 
be no other Reaſon or Cauſe, but that the Man 
had Power and Ability to do it, or not to do it; 
to perform or omit it. And this is ſo manifeſt a 
Truth, that the moſt ignorant and unskilful Mor- 
tals, when they are accus'd of any Omiſſion, or 
of any Fact, think they cannot bring a fairer Ex- 
cuſe, than to ſay in the firſt Caſe, that they could 
not do it, and in the other, that they could not help it. 
So that it is to be eſtabliſh'd as a prime Maxim in 
Morals, That a Man is accountable for thoſe Acti- 
ons, the Performance or the Forbearance of which 
were both in his Power: Or (what comes to the 
ſame thing) that every Action dirigible by a Mo- 
ral Rule, which a Man is able to do, or not to do, 
may be imputed to him: And, on the contrary, 
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true Aﬀections of the ſame kind; fince as a Non 


that whatever neither in itſelf, nor in its Cauſe, 
was in a Man's Power and Diſpoſal, cannot be 
rightly imputed to him (x). Nor is it any Breach 
of this Rule, that ſometimes a Man is oblig'd to 
perform a Buſineſs depending on Chance, and 
conſequently not in his Power. Tor this Caſe can 
never happen, unleſs the Man voluntarily takes on 
himſelf ſuch an Obligation (2 Thus much 
therefore is in the Man's Power, to bind himſelf 
to repair a Damage, proceeding from Cauſes not 
capable of Human Direction. To conclude then, 
that an Action or Fact ſhould be impured, it is 
ſufficient that it was not Involuntary, according 
to our Diſcourſe in the preceding Chapter, Se#.10. 
and that it was ſubje& to the guidance of our Will, 
But to make an Omiflion truly Imputble, tis te- 
quiſite that there have been both Power and Op- 
portunity for Performance, which Conditions of 
Power and Opportunity ſeem to include theſe 
Four Things, Fir+#, That the Object be ready at 
hand. Secondly, That we have a commodious 
Place, where we may neither be hindred by o- 
thers, nor ſuffer any Evil from them upon our 
Acting. Thirdly, That we have a convenient 
Time, in which we are not call'd to the Diſcharge 
of more neceſſary Duties, and which is equally 
Seaſonable for thoſe who are to concur with us 
in the Action. And, Leh, that our Natural 
Powers adminiſter ſufficient Strength for the Buſi- 
neſs. When any one of theſe Conditions is want- 
ing without the Fault of the Man, it would be 
moſt abſurd and unjuſt to lay the Omiſſion of any 


thing to his Charge. Cicero de Invent. I. 1. Occaſion 
or Opportunity n 4 part of Time implying a Convenience 
of doing a Thing, or not doing it, See Cartes of the 


Paſſions. Art. 144, 145, 146. 

VI. Thus much being premis'd in general, it 
will be worth our while to conſider more diſtinct- 
ly and in particular, what Things may be imputed 
to a Man, which proceed from a Phyſical Neceſ- 
ſity, or from any Cauſe placed beyond the Di- 
rection of Men. And therefore tis a ſimple (1) 
Practice they tell of the Kings of Mexico, that at 
the Commencement of their Reign they us'd to 
promiſe their Subjects, that they'd take care the 
Sun ſhould riſe and ſet at due times; that Rain 
ſhould fall as often as there was occation ; and 
that the Land ſhould bring forth Fruit. Neither 
can it be imputed to Man, that Natural Cauſes 
produce this and no other Effect, or that they 
produce it in this and no other way ; as tor In- 
ſtance, that the Fire warms and not cools us. 
Yet thus indeed the Effects of Natural Cauſes fur- 
niſh large Matter for Imputation, as their active 
Force is drawn out, or confirm'd by Man, ap- 
plying Actives to Paſſives, or exciting their 
internal Strength by proper Means. On which 
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(1) Culpam autem nullam eſſe, cum id, 


in it, becauſe we have neglected to do a 
the unforeſeen 2 


(1) This Author ought to have mention d 


cord ing to him 
That a Prince by 
ments, that 


| they ſhall ; : 
Mio: aloger y ſhall promote the good of hi s SubjeAs. 


Mr. Barb, Notes on Chap. V. $. 8. 

tem quod ab homine præſtari non potuerit, evenerit. Cicer. Tuſcul. Quæſt. 1. 3. c. 16. 

(2) See whar is ſaid Lib. 5. Ch. 9. following. Sometimes alſo we muſt anſwer for an accidental Miſchance without engaging 

thing to which we were obliged, altho* the negle& itſelf did not contribute at all to 

Sce Lib. 3. c. 1. S. 6. Note 3. and Lib, 5. c. 5. $. 3. following. 

| Notes on Chap. V. S. 6. : 

ler a 8 the Hiſtorian who relates this Fact. Mr Titius (Obſerv. 47.) relates a favourable 

-Picarion, which a certain Perſon (viz. Krib's Treatiſe de Lig. & Lapid. Part I. Claſs II. Sec. 2. S. 1,) gives of this Promiſe. 
it is the effect of greas Wiſdom, and theſe good Kings would have Men underſtand no more by it than this: 

his good Laws, and by the Prudence and Fuſtice of his Government, can in ſome meaſure ſa order the Stars and Ele- 

pon this foot their Aſſertion, as abſurd as it may ſeem at firſt fight, is 

er without Ground, and proves, that even the American Princes are leſs Barbarous than many European. 


account 
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account a Plenty of Fruit is imputed to the Huſ- 
bandman, in as much as his diligent Culture ob- 
taind it from the Earth: Thus the Damage of 
Fire is imputed to him that kindled it; and thus 
the varied Colour of Laban's Lambs may be im- 
puted to the Subtlety of his Shepherd Facob (a). A 
Natural Effect may be farther imputed to a Man 
as he has mov'd the ſupream Cauſe and Director of 
all Things to determine (2) ſuch an Effet. Thus 
the Three Years Drought might be imputed to Elias 
(b). As in fabulous Story a long Drought is ſaid 
to have ceas'd on the Prayers of AÆacus (c). Thus 
too, the Death of the Men who fell in the Peſti- 
lence (4), might in ſome meaſure be imputed to 
David, tho' not to the Degree of Murther. 

VII. Neither may we impute to a Man the 
Actions and the Effects of Vegetative Faculties 
which appear in his Body, as they ariſe from his 
Birth, or from other Cauſes beyond his Diſpoſal. 


Yet thus much is in a Man's Power, to ſupply. 


thoſe Faculties with convenient or with unſuitable 
Objects, which may either maintain and cheriſh, 
or weaken and extinguiſh their Force; as alſo to 
diſtort and abuſe their proper Organs. Thus he 
to whom Nature has given a large, a ſound, and 
an able Body, is liable to no Imputation of Merit 
on that ſcore. But to correct a weak Conſtitution 
by Induſtry and Exerciſe, and to encreaſe the Na- 
tural Powers, gives juſt occaſion for Commenda- 
tion ; and, on the contrary, to break or deſtroy 
the ſame Powers by Idleneſs and Petulancy, turns 
to a juſt Shame and Reproach. 

Hence no Man can be fairly reprehended for 
a weak, or a tender, or a diminutive Body ; for 
diſtorted, or for maim'd Limbs, or for want of 
Strength, provided that none of thoſe Infirmities 
were contracted by his Default. (1) Ariſtotle talks 
very pertinently to this purpoſe, Ethic. ad Nicom. 
J. 3. c. 7. O piver ô A, Juni, xgxiar, &c. Not only 
© Faults of the Mind (ſays bg) are Voluntary, but 
© thoſe of the Body too in ſome Perſons, whom 
© we therefore diſcommend. For we do not blame 
© thoſe that are naturally deform'd, but thoſe who 
* are grown ſo by negle& of Exerciſe, and by a 
© Careleſs way of Life. And the Caſe is the ſame 
© as to any Meanneſs or Unſightlineſs ariſing from 
© Diſtempers, or from the maiming of any part of 
* the Body. For Men will not reproach, but ra- 
ther pity his Blindneſs who had it from Nature, 
or from a Diſtemper, or from an honourable 
Wound: But he will ny fall under univerſal 

Scorn or Cenſure who has loſt his Eyes by Drun- 
g kenneſs, or by any other kind of Intemperance. 


. ee —-— 


Plutarch de Audiend. Poet. ſpeaks to the ſame pur- 
poſe: Ulyſles doth not uphraid (2) Therſites tb his 
Lameneſs, his Baldneſs, or his Crooł- back, but with his ' 
Scurrility and Impudence, Thus the wiſe Poet ſilent- 
ly derides thoſ: who are aſham'd of Lameneſs, 
Blindneſs, or the like Defects; it being his Judg- 
ment, that nothing can be Blameworthy which is 
not Vicious, and nothing Vicious the Cauſe of 
which is in Fortune, not in ourſelves. As thoſe 
who bruſh or ſtrike our Cloaths touch not the Body, ſo 
thoſe who cenſure others for their Imperfections of Birth 
or of Fortune, vainly and fooliſhly ſtrike the outward 
Parts, but never rcach the Soul, nor thoſe Blemiſhes 
which really deſerve Reprehenſion and Correction. Ibid, 
Add. Sympoſ. 1. 2. qu. 1. Yet it was not without 
Reaſon, that among the ancient Gaul, as Straby 
relates, Lib. 4. The Young Men were Fin d for exceed. 
ing the Meaſure of their Girdle : Becauſe they took it 
for granted, that ſuch a large Paunch, at ſuch 
early Years, could proceed from nothing elſe but 
Lazineſs and Gormandizing. So ſays Nichol. Da- 
maſcen. de Mor. Gent. The Iberians uſe a Girdle of a 
certain Meaſure, and whoever ſuffers himſelf to grow 
beyond thoſe Boundi, i look'd upon as highly Infamous. 
The ſame may be faid of the other Faculties 
which Nature, and not onr own free Pleaſure, 
has implanted in us, as that a Man has ſharp or 
heavy Parts, quick or dull Senſes, a firm or a de- 
ceitful Memory; unleſs theſe Natural Abilities 
have been improv'd or impair'd by the Man him- 
ſelf. Hither muft be referr'd that Obſervation of 
Ariſtotle in his Ethicks (e), Many Things according to 
our Nature we do and ſuffer, which' we are truly con- 
ſcious of, and yet which cannot be call'd Voluntary or In- 
voluntary: as to grow old and to die. Theſe things 
therefore are not proper Matter of Imputation. 
Neither can the getting of wicked Children be 
imputed to Parents, provided they have not en- 
couragd them in their Vices by ill Education. 
Whence the witty turn of Vindex will not hold in 
ſtrict Truth, when he ſaid, That Nero's Mother was 
Juſtly put to Death by her Son, for bringing ſuch a Mon- 
ſter into the World (f). 

VIII. It's evident likewiſe, That thoſe Things 
cannot be imputed, which exceed our Strength, 
either as to the Hindrance or the Performance of 
them: provided that this Inability has not been of 
our own ſinful (1) Procurement. On which 
Foundation are built thoſe common Maxim, 
That Impoſſibilities are incapable of Obligation(2) 
That no Man can be conceiv'd to have enjoind 
Impoſſible Duties in a Law; And that therefore 
if any (3) ſuch thing occurr in a Statute, or a Co- 
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(* ) 1 Kings xvii. 1. James v. 17. 
(Cf) Philaſt. Apollon. I. 5. 


(a) Gen. xxx. 37. 
ce) Lib. 5. c. 10. 


(2) We muſt explain the words of our Author, who ſays only, Ad eum effedtum determinandum, i. e. To determine that 


Effect; for it appears by the following Examples, and by the Nature of the Thing, that he treats here not only of the Ext 
ſtence of the Effect, bur alſo of its Non-exiſtence and Diſcontinuance. 


Notes on S. 7. 
(1) Vindex in Philoſtr. in Vita Apollon. Thyan. I. 5. c. 10. is ſaid to have ſlain his Mother, becauſe ſhe brought him forth ſuch 


a deformed Creature. 


(2) Plutarch's Greek is, O Ocgorms Vat Oe, s mw d h , © wer, a dremiuv3 O. nodbgnt 
OUTus Oe. rdlazond v alguiouiroy om DENTIOY, WW ð—ͥeyw̃ I T8 of 
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| Notes on S. 8. i 
(1) In this laſt Caſe we may lawfully be treated in the ſame manner as if we were in a ſtate of acting. Otherwiſe, as ſoon * 
any Obligation we are under becomes in the leaſt puniſhable or incommodious, we ſhall find a Way to avaid ir, by putting od. Wl 


(3) See Lib. III. Chap. 7. S. 2, Oc. following. 


lelves on purpoſe into a condition unable co fulfil it. 
(2) Impoſſibilium nulla obligat io ef, Digeſt, I. 30. 
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(c) Apollodor. I. 3. (4) 2 Sam. xxiv. 13, 17. 


\ 


ir iy mw digger b aer 7 Fi 
L 

A 

oy 


wel] 
eo. 


* p be Þ Y 1 E } TS 2. "= dts 7. Tx =* uf. * A 22 5 2 5 I'S 
N * 1. d — AS he ＋ LU * 3 . 4 * - „ 2 F * Ta . 
eee, BE TEL OT RSS I ES 4 , 4 
- — 18 n 773 . F I 4 * a 4 by * 1 


i Ns D αννE,;, 2 F ds ü zue 


venant 


Ono ww ” 


Cuay, V. Of Moral Actions in General, \&c. 
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venant, or a Will, it is Either to be eſteem'd as 
Null, or elſe a more commodious Interpretation 
of it is to be found out (a). ' To this purpoſe we 
meet with a pleaſing Paſſage in Herodotus (b); He 


cells us that when Themiſtocles defir'd a Supply of 
| Money from the Inhabitanes of Andros, "ſupported 
| by the two ſtrong Goddeſſes 'Perſwaſion' and-Neceſ- 
ſry, the Andrians oppos d him with” tuo ſtronger 
b Goddeſſes, Poverty and Fnpoſſibility But here it 
] muſt be carefully obſerv'd, that it is one thing to 
be Phyſically, and another thing to be Aal, Tri- 
poſſþ1c. The former Immpbſfibility lays an Obſtacle; 
: Which binds up the Will in ſuch a Manner, that 
: either it cannot break out into Action, or elſe 
5 that it ſhall loſe all its Labours and Endeavours. 
- But a Moral Impoſſibility lays no Impediment 


ſurpaſſing the Active Power which -inheres in the 
Will, but on the contrary ariſes wholly from the 
Will itſelf. And in this Manner, we ſay, tis im- 
poſſible that all Men ſhould conſpire together in 
delivering down a Lie to Poſterity, without any 
proſpect of Advantage: Or that any Man ſhould 
lead a Life of ſuch exact Holineſs and Circum- 
ſpedion (4), as not to offend (at leaſt through the 
precipitancy of his Paſſions) in ſome ſmaller In- 
ſtance of Duty. Hence the Author of the Trea- 
tiſe De Principiis Fuſti & Decori (c) infers, Thar' a 
Legiſlator cannot indeed enjoyn what iu Phyſically Impoſ- 
ſible, but he may exnct Obedience to Things which include 
@ Moral Impoſftbility. Becauſe in this he commands no- 
thing contrary to the Liberty of the Ml, fince all the 
Difficulty of  cbeying ariſes from the Will it ſelf.* Thus 
ir not impoſſible for any Man to frame a Lie gratis; 
and if not for any Man, then not for the whole Multi- 
tude; and yet tis certain that the whole'Multitude will 
not do ſo. In the ſame manner every Man has'the 
Power of fpeaking Tratb, and conſequently a whole So- 
ciety or Community 3 and yet "tis moFF certain, that a 
Commonwealth will never be ſo happy, as to have all its 


r 


or excuſe them from ſinning. 


lity does not take wy the * of particular Men, 
Hs 


Members abſtain from falſe Speeches: yet this Impoſſibi= 


too wt ſay, that 
„„ 


phe ful filing of the La i impoſſible, and ꝓet that that 
Impoſſibility does not inſure the Liberty of the Will. Fer 
tis equally impoſſible for a particular Man to obey'GO TD" 
Command in all Things, ond for 4 Multitude to abſtain 
from all manner of | Iying : Aud he s as able ro preſerve 
himſelf fm each particular Att of Sin, a the partieu- 
lar Citizens are to leep therhſelves pure ffom Lies ; and 
Jer this never likely to happen in the World © Which 
Doctrine; as it is r to Theological Points, 
we leave to be diſcuſsd by the proper Profeſſors. 
But if it keep within the Bounds of Human 
Courts, it does not appear hy this ſhould not 
rather be admitted, than that Aﬀertion of Gori 
(hi where; 1peaking of thoſe Sins which ſome 
call Sins of dnilj Incurſion, he ſays, It may well' be 
doubted herber ſych ad theſe may rightly and Properly bs 
call d Sins, becawſe,-though'we ur at Liberty as" th ths 
doing each Partiaular; yer we” ſtem to loſe t at 'Libirty, 
when we conſider j hem in gener! For how ea theſe 
Failures, taken Collectively, eſcape the Nature of 
Sin, when ar the fame time dach Particular of 
them is acknowledg'd to be ſinful? Tho' indeed 

gnizance ſcurce 


ro Things be imputed 
which a Man does or ftiffers (1) upon Compulſi. 
on: For they wil belong, in Moral Eſtimation; to 
him who offers the Force, and he that recei vA or 
executed them is doo d upon only as an Object or 
an Inſtrument i Tis u Rule with Dionyſius Halicur- 
naſſeus (t); That łxiry thing-which is'\Involumtary de- 
ſerves Excuſe- And Cicero (F) argues with good 
Reaſon, when he fays, If we axe oblig d to pardon thoſe 
who hurt us out» of Ignorance, we are not bound to thank 
thoſe who bentfit a out f Neceſſity. ' Now Compul- 
ſion is ſuppbs'd to be apply d; not only when the 
Principle of Motion is in another Man, who by 
Force bends i the Members of a Nerſon, to ſome 
Action or Suffering, of which the Perſon, by 
ftruggling and reſiſting, expreſſes his Abhorrence ; 
but fikewiſe when a Man, by the Peril of Death 


or of any (2) other extream Evil, is put upon the 
5 * 


or becauſe it may be the Cenſnror Turn to ſuffer next, + 
(e) T. 1. (J) De Invent. l. . 
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us to ſuffer, or do ſome t 


Neceſſity in general, of which we 
the Caſes of Neceſſity, which are omitte. 
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chap. I, LY 2 -* 
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(4) Mr. Hirtius alledges here the Encomium which Vleriur Paterculus gives Stipio Æmilianus, vi 


did ſpeak or think any thing, but what was commendable, Lib. 1. Ch. 12 
n MN. ee eee ene een . v1 


(1) Our Author here 1 — of the Extremity that one is reduced to by the immediate violence of 
nien ing. But he oughr'alfo to have ſer don what a Man is-conſtrained to do by other Circumſtances, 
Ihich are not leſs preſſing, and no leſs exclude all Imputation. In a. word, we ought to reduce to this Head all the Effects of 
ſnall elfe where ſee the Benefit, Lib. 2. Chap. 6. where the Paſſages in the Margin may refer to 
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To purge all Frailty from a Mortal Friend; © nt tn nh 
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Nuindtilian: Inſt. I. 5. c. 3. We uſually reckon it inhuman to uÞbr aid a Man with his ill Fürtune; either becenſe it comes without his Fault, 
N 4 Dran. 9 7, Velthuyſen, p. 1 (4) T. 2. c. 20. 1519. 
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(2) Which he may ſuffer in that very Inſtant, as this Author adds, in his Abriagment of the Duties 4 Man and Citizen, lib, 1; 
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Moral Actions in General, &c. Booxl, 


Execution of (3) fome Enormity to which he is 
otherwiſe exceedingly averſe; yet ſo that he ſhall 
not be the Author of the Deed, but the other Per- 
ſon who compell'd him to it. Examples of the 
former kind are, when a Man by Superiority of 
Strength violently thuſts another upon a third Per- 
on, or ſtrikes him with a foreible Bend of the o- 
ther Man's Hand: Or when any one commits a 
violent Rape upon a Woman that did not provoke 
his Lewdneſsþy; ber own Fault. Her Body in- 
deed, in this Caſe fuffers Diſhonour, but the Ble- 
miſh goth not reach her Soul. Ihe Body is ftain'd, 
but the Mind ii pute, ſays Lucretia in Livy, J. I. c. 58. 
See Hen. Stephens's elegant Diſcourſe on that Story 
in his Apolog. for Herodot. c. 1 5. But a Nymph will 
not have the Benefit of this Interpretation, when 
with a faint Reſiſtance ſhe lets her Ring be ſtoll'n 
off from her (4) digitus male pertinax, às Horace calls 
it. An Inſtance of the latter Compulſion may be 
when a Sergeant, or a Guards-man is commanded 
to kill a Man whom he knows innocent, under 
pain of being immediately kill'd himſelf upon Re- 
fuſal: For he ean by no Means lie under an Impu- 
tation in this Caſe, ſince nothing is enjoin d him 
but the bare Execution, which in is ſelf is agree- 
able enough to his Perſon and Character, and 
ought not to be refus d upon the Hazard of lofing 
his Life: Eſpecially ſince tho he threw away him- 
ſelf, he could not by that Means ſave the other 
innocent Party. | Yet it muſt be confeſt, that the 
bare Execution of ſome Acts is ſo very foul and 
deteſtable, that ic is a generous Bravery for a Man 
rather to die, than to apply his Body to ſuch O- 
perations, tho', if committed, the Fault of them 
would not light on himfelf, but on others. To 
which Caſs the Paſſage of Ariſtotle relates, above- 
cited : An Inſtance of it may be, Suppoſe a Man 
ſhou}d be commanded to commit à Rape on his 
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own Mother, which Fact, in Oedipus, tho com. 


mirted out of invincible Ignorance, yetrormented 
him ſo, as to make him tear out his own Eyes, 
Bgt when Ar iſtotle, Ethic. Nicom. liv. 3. %, al- 
ledges for an Inſtance of a fred Action, the doing 
a baſe thing, upon the Command of a (5) Tyrant 
who, has our Parents or Children in his Hands; 
and will ſave, or kill them, according to our Obe- 
dience or Diſobedience; what he then calls a yon, 
or a baſething, (6) muſt be underſtood iu a limited 
Sence, ſo as not to reach thoſe more odious Vil 
lanies we are now ſpeaking of. oY 
X. Ignorance likewiſe takes of all Imputation, 
ſo far as it renders the Action Iavoluntary (a). 
This Point may be illuſtrated from ſeveral Paſlages 
of Ariſtotle's Moralsz Mag, Moral. lib. 1. c. 34. Om 
1446 Þ 1 dryvera eltmia & Th Tpetat fn, wh lud T0 argc, &c. 
* Whenfoever (ſays he) Ignorance has been the oc- 
* caſion of doing a thing; that thing is not done wil- 
© lingly, and conſequently cannot be injurious, 
© But when a Man is himſelf the Cauſe of his own 
© Ignorance, and out of that Ignorance commits 
© a Deed, he plainly offers an Injury, and may in 
© Juſtice be accountable tor the Crime. This is 
© the Caſe of drunken Men, who if they-commit 
© any Diſorder under that Condition, without 
© Diſpute, do a real Injury, ſince they themſelves 
© have been the Caules of. their Ignorance. For 
© 'rwas in their Power, whether or no they would 
© tipple themſelves ſo far out of their Senſes, as to 
© make them (for Example) beat their own Father, 
© the ſame Rule will hold in all other Inſtances of 
© Ignorance, the Cauſe of which is in the Agent, 
© ſo that he who injures another upon the Strength 
of thoſe Pleas, is nevertheleſs property unjull, 
© But choſe Perſons cannot by any means be called 
© »nju#t, who offend out of Ignorance not of their 
© own procuring. For ſuch Ignorance is to be 
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(a) * enoplion. Cyroped.l. 3 I take al thoſe things which Met commit thro' Miſt de to be done againſt their Inclination and De 
Euripid. Hippol. Coronar. Taur Ignorance and Error clegn/e the Deed from ſinful ſtain. A. — Ns 


Mr. Barbeyrac's NOTES. 
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(3) Our Author then believes, that this laſt ſort of Compulſion, as well as the firſt, excludes all ſorts of Imputation. He et: 
plas himſelf better upon this H ead, in his Abridgment of the Duties of a Man and Citizen, lib. 1. ch. 1. S. 24. where he maintain, 
That we can have no more Ground to impute the Actions committed in the like Circumſtances, than to the Spear, or Ax, that ; 
uſed to kill an Enemy with; At leaſt, ſays he, whoever is reduced to that Neceſſity, is not under any Obligation to ſacrifice bimſelf in 
the Perſon to whom he ſees himſelf conſtrain d, upon Peril of Life, ta do ſome great Miſchief. I own that this ſort of Compulſion muct 
lellens a Sin, but yer it doth not ſeeth ro me (as Mr. Titius remarks, Objerv.40. and 49.) to free it from all Imputation at"che Judg: 
ment · Seat of GOD. For indeed rhe Itiſtante bf the Spear and Ax is not well apply'd, for they are Inſtruments purely paſſive; 
whereas a Perſon forced by the Threatnings of ſome great Evil, without any phyſical and irreſiſtible Violence, acts with a kind 
of Will, and conſents in ſome Manner to the Action, viſibly evil, which he performs. So that tho' before a Civil Judicatut 
he ought not rigorouſly to be puniſhed for the like Action, he can't attempt it without Hurt to his own Conſcience. Here all 
WE may apply thoſe Principles which we ſhall lay down, Lib. a. Cb. 17. $ 2, 3. following, for in the Example which our Auth 
there alledges, of an Officer, who was.commanded, under Pair of being put to Death himſelf, to pur a Perſon to Death, fort 
Crime of which he knew him innocent, the Evil he does to ſuch an one, is as great as if he would warrant it hiniſelf, ochervilt 
this Execution were an uncertain Means, becauſe it depends entirely on him who laid the Obligation on him. And who is thet 
rhat can aſſure himſelf, that the Perſon who force a Man to do ſuch things, ſhall have a greater Reſpe& for him that executs 
his Orders, than for him againſt whom he has uſed this Force. This laſt Reafon has yet à great Strength, as any one may ſt 
sed Son 15 forced to lie with his Mother: An Action wich our Author ſeems to rake ſome Pains to excuſe, hen he is teu. 
ing of the Caſe of Compuliion, See what is ſaid upon Ljb.,2, Chap, C. S. 2. and upon Lib, 8. Chap. 1. $4.6, Note 4. and Mr, Ile 
— wm 8 Law, Lib. 2. Chap. 2. 5. 149, and 161, Fc. as alfo Wherner's Elements of the Law of Nature and Marin, 

ap, 2. + Jy . | 

4) The Author refers to theſe Words of Horace, Lib, T OA. p. Pianuſque direptum Lacertis . aut Dizito male pertinaci. See all 
_ ſame, purpoſr, £ib. 2. Od. 12. ; 5 2 enuſq 7. kgs "y ha * 4 n e pertinaci, 
| 43 qa} 0s ' — — Aut facili Sævitia negat | 18 | 1147 


7710 ; 11341 
s I, 176 ber! 2191 1 Quæ poſcente magis gaudeat eripi. 28 eg „ni Fa { 201 916 1136 
(5) Mr, Pufendorſ unwarily following # bad Latin Tranſlator, who has, rendred theſe Words ill, though plain enough imthT 
felves. They that do it, (hall eſcape, and, they that will not do it, ſhall periſh, as if che Gree& had been, | 
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Ib, f, He that dons if. The Pnglifh Tranſlator has amended chis. Fault, 0.31514 .71 t 441. — 4 

(5) Bur why muſt this Caſe be excepred, if our Author's Principles be ſound? Or what Rule doth he give us, ce Ait. ; 6 
theſe ſort of e Force excludes not Imputation? The Truth is, we muſt either excuſe every at of Compuliion, = = 
infamous ſoever it be in itſelf, or account every thing vicious, which we cannot do innocently of ourſelves, and in our own Na - 
lec che Threatnings of him that would conſtrain us, be never ſo terrible. Sec Note 3. of this Paragraph. The Change of on 3 


Author, and the tmall Connexion there is between his Notio 
Attention. 


in this Matter, ſnew that he has not contidered it with Cufficie® 


eſteem 


Cray. V. 
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« eſteem'd Natural; as when little Children ſtrike 
their Parents, their Natural Ignorance, which is 
© the Cauſe of the Fact, hinders it from being 
« ſtiłd Unju#t; the Ignorance not at all ve: por yore, 
© on their own Power. So allo Seneca Phæniſ. 


& Thebaid. | 4, 


- Aliquis intra viſcera 
Materna letum præcocis fati tulit; 
Sed nunquid & peccavit? 


— - Au Infant with untimely Fate, 
Dies in the Womb before the Giſt of Light; 
And has it therefore ſinn'd ? 


But this muſt be extended no farther than human 
Conſideration. |. 161. 

But in reference to Infants it is farther obſerva- 
ble, that we chide and beat them for ſome Acti- 
ons, not becauſe in Human Judgment they be 
{ſtrictly Crimes, but meerly for the ſake of Amend- 
ment, that they may not prove troubleſome to 


G * 8 p * L = LE "IM = 2 - „e n 2 = 
„ 0 TO CEE WET of A I ERTIES So» 


bit when they are little, and ſo keep it when' they 


lirious Perſons, provided their Diſeaſe was not oc- 
caſioned by their own Fault. For the Blows given 
to one in this Condition, have no more the pro- 
per Nature of a Puniſhment anſwering to a Fault, 
than thoſe we give to a kicking Horſe, ro break 
him of that Cuſtom. Vid. Anth. Mattbæ. de Crimin. 
Proleg. c. 2. ſ. 5, 6, 7, 8. | 
But he who is the Cauſe of his own Ignorance, 
and who has wittingly and willingly hindred him- 
ſelf from the Knowledge of thoſe things, which 
he might and ſhould have known, is in the ſame 
Caſe as if he had offended upon Knowledge and 
Deliberation. Ariſtot. Magn. Moral. 1. 1. c. 9. We then 
blame diſeas d or deform'd Perſons when we judge them 
to have been the Author of their own Diſt emper or Di- 
figurement ; becauſe it was in their Power 10 have kept 
ſound and perfect. 1 
And more fully, Ethic. J. 3. c. 7. Legiſlators correct 
and puniſh thoſe who commit Evil, provided they did 
it neither upon Violence and Compulſion: nor out of 
ſuch Ignorance as they did not themſelves occaſion. For 
otherwiſe, Ignorance it ſelf is puniſpable, when contra- 
cted by the Perſon's own Fault. Hence there is a (4) 
double Puniſhment ordain'd againſt Drunkards, becauſe 
the Spring of that Vice is in 
the Power of avoiding 
through Ignorance in t 
charged npon him. 


it; and therefore what he doth 
at Condition, is nevertheleſs to be 
In like manner they puniſh thoſe 


— " 


others by ſuch Tricks, or may not get an ill Ha- „f 


are grown up. And the ſame muſt be ſaid of De- ft 


a Man's ſelf, he having 


who plead Ignorance of the Laws, when the Points were 
eaſy, and ſuch as ought to have been known. The Caſe 
z the ſame with all that are ignorant by their own Neg- 
le#, they being Maſters of their own Powers, and capa- 
ble of Diligence and Applicaticy. Ignorance of Uni- 
verſals, and that which we were oblig'd to know, 
does not take off Imputation, but only Ignorance 
of Particulars, and of what concerns the preſent 
Fact. Ariſtot. Ethic. I. 3. c. 2. He that # ignorant of 
hi Duty or Intereft, ought not io be ſaid to att againſt 
bis wil 3 for Ignorance upon Choice doth not produce an 
involuntary, but a wicked Action. An Ignorance of 
Uni verſals renders Men liable to Reprebenſion; but an Ig- 
norance of Particulars, or of the Circumſtances of the 
Action, deſerves Pity and Pardon, in as much as the 
Perſon thus offending doth truly. proceed involuntarily. 
An Example of this Ignorance. is thus given by 
Tully, de Invent. I. 2. c. 3 . (5) There 1 a Law in ſome 
certain Place, forbidding to Sacrifice a Calf to Diana; 
now 4 Company of Mariners being in Diſtreſs at Sea, 
made a Vow that if they gain'd the Port which was 
now in ſight, they d offer a Calf to the Deity who pre- 
ided there. It happen'd that in that ver) Port there 
ſtood a Temple of Diana, to whom ne Calf was to be ef- 
er d by the Laws; but the Mariners not being acquainted 
with theſe Laws, offer d the Calf which they promis d: 
and upon this Fact they are accus d. IL 
If an Action be done without any malicious 
Deſign, and not with Ignorance voluntarily con- 
tracted, bur ſuch only as crept in by Inconſidera- 
tion and Inadvertency (a), the Imputation 1s not 
altogether taken away, yet it is conſiderably di- 
miniſhed. And thus far only may we allow the 
Saying of Huinctilian, Inſt. (I. I. c. 6.) Even an Er- 
ror is commendable in thoſe who follow Great and Noble 
Guides. Vide Ariſtot. Ethic. J. 5. c. 10. Hither we 
may refer the Caſe propos d by Ariſtotle (h), of a 
Woman that gave a Love-Potion to her Gallant, 
of which he died. Now the Atbenian Judges ab- 
ſolved the Woman from this Indictment, becauſe 
ſhe did the Fact undeſignedly, and only miſs'd the 
Effect of her Potion, and procur'd his Death in- 
ſtead of his Love, which was her only Aim. But 
to make this Sentence equitable, it muſt have 
been ſuppos'd as a Principle, that the Woman 
never ſo much as thought the Potion ſhe admi- 
niſtred was any way — For otherwiſe it 


were more rational to proceed according to (3) 


the Law of the Roman Lawyers. Add. Anth. Matth. 
de Crimin. ad l. 48. D. tit. 5. c. 5. J. 6. 

XI. Farther, Since the Images form'd by the 
Fancy in ſleep are not in our Power, nothing can 
be imputed to us which we ſeem to do in a Dream, 


8 


(a) Theſe are properly t be ducemiuele of Ariſtotle, 


kenneſs 
Polit. Lib. 2. Cha 12. 


(50 Apud | by 
verant i por 2 — am Lex erat, ne quis Diane vitulum immolaret. 


oods Confiſcated, either to 


Lib. 48. Tit. 19. de Penis Le 8 
that be remembred which — 2 


«cording to common Eſtimation, 


Pot iti eſſent ſe vitulum immolaturos, caſu erat in eo portu 
033 The Roman Law is this, That when one gives a Potion to cents a Miſcar 
8 it has no Deſign to do Evil, nevertheleſs by Reaſon of its Conſequences, he was Condemned, beſides ſome part of his 
amily, Bur 4 the Quarries, if he were of a mean Condition, or to Baniſhment into ſome Ifle, it he were of a good 
+ But if the Man or Woman, who had taken the Potion, died of it, he was condemned to Death without Mercy, Digeſt. 
In fine, that we may have a juſt Idea of invincible Ignorance, as to Imputation, let 
explained d wn have rved Chap. 3. S. 10. Note 8. For Ignorance purely concomitant, in the Manner we have 
ied it, be it vincible or Invincible, doth not hinder Imputation, and to know whether it be invincible or no, we muſt judge 
Titius Obſerv. 45, See Chap. 7. §. 16, following. | 


H 2 


— 
— 


(b) Magn. Moral. I. 1. c. 17. 


a Mr. Barb, NOTES. 7 | 3 | 
AC The one for being drunk, and the other for having done wickedly in their Drunkenneſs, for he treats not of all forts of 
but only of ſuch as do ſome Injury in their Wine. Ariftotle alludes to a Law of Pittacus, of which he ſpeaks, 
Our Author quotes ir, Lib. 8. Chap. 3. S. 21. where we ſhall ſee upon what it is grounded. 


Naute qui dam, cum adverſa tempeſtate in alto jadlarentur, vo- 
— Diane, Cre. 


tage, or to cauſe Love, alchough the Party who 


only 
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52 
only as far as by thinking on ſuch things (1) in 
the Day-time with Delight, we have fix d the 
Idea's deeply in our Minds (a). Hence the Man 
whom Tacitus (b) ſpeaks of, and reports to have 
ſeen the Emperor Claudius in his Sleep, cover d 
with a Crown made of Ears of Corn, was not guil- 
ty of any Crime. And the Fiſherman in Theocri- 
ts (e) entertain'd a very vain Scruple, when he 
appear'd concern'd for an Oath he had made in 
his Sleep never. to venture out again to Sea (4). 
Neither was Julia Ceſar guilty of Inceſt, upon 
account of his ſtrange Dream, recorded by Sueton. 
(e). Yet Byblis was not altogether innocent, when, 
as Ovid tells the Story, | 


Sæpe videt, &c. 


In Sleep ſhe oft does the lov'd Shadow ſcem 
To graſp, and joys, yet bluſhes in her Dream. 
| Mr. Oldham. 


Nor is Plutarch (f) much out of the way, when he 
maintains, that a fair Argument may be drawn 
from a Man's Dreams, as to the Temper and Com- 
poſure of his Mind: and therefore twas a good 
Saying of Epicurzus, That a wiſe Man will be like 
himſelf, even in his Sleep ( 2). Diog. Laert. I. 10. Some 
apply to this Purpoſe Pſal. xvii. 3. Vid. Claudian 
Prefat. ad. I. 3. de Raptu Proſerp. Theocrit. Idyll. 22. 


—— 


» 
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The hungry Dog preſages in his Dream 
A mighty Spoil of Cruſts. 


XII. Laſtly, It is againſt Reaſon, that the Im- 
putation of any future Crime ſhould be as it were 


Antedated, or that it ſhould affect us backwards: 
unlefs perhaps the future Crime ſhould depend on 
ſome (1) paſt or preſent Act of ours, as a neceſ- 
ſary Effect does on its Cauſe ; For it is a common 
thing to impute the Effect to him to whom the 
Cauſe properly belong'd. Indeed it is not at all 
abſurd, that by Imputation of Favour a future Deed 
ſhall procure ſome good Thing to the Agent, or 
to ſome Body elſe, long before it is perform'd. 
For ſince any Man may (if he pleaſes) do a Kind- 
neſs gratis, it is certainly in the Power of a Bene- 
factor, who knows what will afterward happen, 
to confer a preſent Favour under {ome Term and 
Condition hereupon to: be fulfilled; © But fince ill 
Actions cannot be imputed, but by way of Debt 
or Guilt, it would be the higheſt Abſurdity, to rec- 
kon ſo far backwards, as to lay Imputation on Per. 
ſons who neither had any Knowledge, of Futurity, 
nor any Obligation or Power to hinder the Thing 
from being done; nor, laſtly, any Communi- 
cation of Action with the Author of the Fa& 
)(2). | 

XIII. Beyond theſe Exceptions no Human ARj- 

on ought to be reckon'd involuntary or incapable 
of Imputation, tho' to undertake it be never ſo 
contrary to right Reaſon, or tho' any Diſorder of 
Mind violently hurry us into the Commiſſion, 
Indeed PIlzto (b) lays it down for a Rule, That in 
© thoſe Injuries which tis impoſſible to repair, no 
© Man is yoluntarily injurious, becauſe no Man is 
* willing to admit the greateſt of Evils into any of 
© his Concerns, ind much leſs into thoſe Things 
© which are moſt dear to him, and moſt excellent 
© in themſelves; ſuch as is his Soul (3). To the 
ſame Purpoſe Axiſtippus ſays in Diogenes Laertim, 
That all Miſtakes (by which he means all ſmaller 
Offences) *© deſerve Pardon, becauſe no Perſon is 
* miſtaken willingly, but as he is compell'd by 


— —„— 


ä 


(4) Nonn. Diomſ. J. . 


| *Avſirumy 38 
Eęger d wg Taker ms iy iu vu buen. 


Fancy's idle Pla 


— 


Mimicks by Night the Labours of the Day. 


(6) Ann. II. See Ammian. Marcellin. I. 15. c. 2. (e) Idyll. 22. (d) See Evagrius's Oath made in a Dream, in Sozomen, Hiſt 
Eccl. I. 6. c. 30. (e) Cef. c. 7. Nam viſus erat per quietem matri ſtuprum intuliſſe. (J) De Profe#. Virtut. Sent. (g) Cicen 
de Invent. I. 1. 4 Remote Argument is ſuch as depends on a Cauſe and Principle too far diſtant, For Inſtance, If P. Scipio had nt 
married his Daughter to Tiberius Gracchus, by whom ſhe brought forth the young Gracchi, the Seditions had been prevented which tho 
Brothers rais'd in the State : And therefore all thoſe Diſturbances are chargeable on P. Scipio. (50 De Zeg.l.s. (i) Vid. T. 
maun p. 1085. & Marſil. Ficin. Prefat. ad Plato, I. 9. de LL. & Apolei. de Philoſophia. 


Mr. Barbeyrac's NOTES on S. 11. | | 

(1) See what Mr. Bayle ſays, concerning ſuch as have dreamed that they were preſent at the Meetings of Magicians and Sorce- 
rers, in his Anſwer to the Queſt. of 4 Province. Tom. 1. p. 304, 308. 

(2) Some of theſe Quotations of our Author are not much to the Purpoſe. He puts the Third Book of Claudian de Ratts 
Proſerp. tor the Second, and one Work for another; for his Quotation is taken out of his Preface to his Poem in VI. Conſul. Hanoi: 
Omnia quæ ſenſu valuntur Vota diurno, Pectore ſopito reddit amica quies. See Lucretius I. 4. p. 959, Cc. and Cicero's Somn. Sctips 
Chap. 1. Here he ought to have ſpoken of the Actions of ſuch as walk in their Sleep, who have beaten, wounded, and killed 
others, while they were in that State. The Canon Law in the Clementines propounds ſuch a Suppoſition, and determines, that 
their Actions are involuntary, and conſequently not puniſhable, Si furioſus, aut infans, ſeu dormiens hominem mutilet, vel occidat, 
nullam ex hoc irregularitatem incurrit, Leg. de Homicid. Vol. & caſ. lib. 5. tit. 4. But Mr. Hirtins adds, with Reaſon, (in his Trea- 
riſe De Parem. Fur. Germanic, Lib. 3. Parem. 1. S. 4.) That if a Perſon that walks in his Sleep, being advertiſed of what he doc 
in his Sleep, does nor ſecure his Arms, and take other neceſſary Precautions to hinder him from doing any Miſchief whatſoever, 
he is not excuſable. See Tiraquel. de Pen. temper. Cauſ. 5. Mr. Thomaſius has publiſhed a Treatiſe of the Laws about Sleep and 
Dreams, which is the XI. of his Diſputations held ar Leipſich, and are collected into one Volume, Printed 1695, | 

NOTES on S. 12. 

(1) 'Tis in the Original, Preſent or Future, which is a plain Miſtake, and ought to be corrected thus, Preſent or Paſt, for that 
a future Crime be imputed by way of Retroſpection, upon the account of ſome Action, which it is neceſſarily conſequent upon, 
that Action muſt neceſſarily be produced. This is fo true, that the Author himſelf, in his Elements of Univerſal Civil Law, p. 358. 
from whence theſe Words are copied, expreſſes himſelf exactly fo, Neither the Engliſh Tranſlator nor Mr. Hirtius were aware of 
this Miſtake, which quite ſpoils the Senſe, 

(2) Remotum eſt, quod ultra quam ſatis eſt, petitur hoc modo. Quod ſi Cornelius Scipio Corneliam filiam Tiberio Graccho non collocaſſt, 
atque ex ea duos Gracchos procreaſſet, tante ſeditiones nate non eſſent, quare hoc ipcommodum Scipioni aſcribendum videtur. Cicero de 
Invent. I. 1. c. 49, See alſo the Thought of Vindex above, 5. 7. nga Gs | 0 
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ſome perturbation of Mind. And the Emperor 
Antoninus frequently advanceth the like Doctrine 
(a). But Ariſtotle hath in many places refuted 
this Opinion. As when (6) he recites the follow- 
ing Argament of Socrates ( 1), deſign'd to prove, 
that it 2.45 not in our Power whether we would be Good 
or Bad : © Becauſe ſuppoſing we ſhould 'ask any 
« one, whether he had rather be Juſt or Unjuſt, 
© no Man would chuſe Injuſtice; whence it ſhould 
« appear, that if ſome Men are wicked, they are 
© not Wicked of their own- Accord, and conſe- 
© quently none are of their own Accord Good.“ 
In Confutation of which Ariſtotle hath us'd theſe 
Reaſons; That it would be abſurd for a (2) 
© Lawgiver to enjoin good Actions, and to forbid 
© and to puniſh Evil, unleſs both were de %%, in 
c ,ur Power : And that otherwiſe there would be 
© no manner of Cauſe why Virtue ſhould meet 
„with Praiſe, or Vice with Diſgrace and Re- 
© proach.* In another Work (c) he handles the 
Point more at large, and with good Reaſon (3) 
rejects that common Argument of the Sroicks, All 
deſire and follow what appears Good to them ; but now 
»9 Man is Maſter of his own Fancy, but the Ends he 
purſues appear to him Fuft, according as he i inclin d 
and diſþosd. For in ſpight of this Objection, the 
Underitanding of what is Juſt, and what Unjuſt, 
muſt be acknowledg'd both to be in the Power of 
Man, and to be attainable without much Difficul- 
ty or Labour (4). In the ſame place Ariftorle 
well obſerves, that as Ignorance contracted by 


* * 


our own Fault doth not render an Action invo- 
luntary, ſo neither can an ill Habit, or a Mind 
corrupted by frequency of ſinning (4). If (ſays 


he) a Man, not out of Ignorance, does things 


* which may denominate him Unjuſt, he is vo- 
© luntarily Unjuſt; but he cannot, at his Will and 
* Pleaſure, turn from Unjuſt to Juſt again; (but 
this we are to underſtand (5), either in a com- 

und Senſe, i. e. that he cannot be Juſt and Un- 
juſt at the ſame time; or elſe in this Meaning, 


that the bare Will cannot preſently aboliſh a con- 


firm'd Diſtemper of the Mind; tho by long and ear- 
neſt Endeavour it may be overcome :) © no more 
© than a ſick Man can be ſound again when he 
© pleaſeth, tho his Sickneſs, perhaps, was volun- 
© tary, occaſion'd either by his intemperate Way 


© of Life, or by his Diſobedience to the Orders 
© of his Phyſician : Such a Perfon at firſt had ic 


© indeed in his Power not to be ſick ; but when 
© he hath once neglected his Health, it is not in 
© his Power to reſtore it: In the ſame manner as 
© one, who hath thrown a Stone out of his Hand, 
© cannot recover it again, though at firſt he had 
© the Power of throwing or not throwing it. 
© Thus the Unjuſt and he Intemperate, at firſt 
© might have been otherwiſe, and therefore were 
voluntarily ſuch, but being once under thole 
Conditions, they are not at Liberty to be with- 


© out them; that is, before they have reform'd 


© and correCQted themſelves (6). | 
It may not be amiſs to caſt an Eye upon * 
| EYW Sway the 


Naa eivar, N d, i; dy niyorro 


(a) Lib. 4. J. 3. Lib. 7. J. 22, 63. Lib. 8. , 14. Lib. 11, . 18. 


* Fl © + teat. 


(o) Magn. Moral. 1.1: e. 9. (e) Ethic. I. 3. & 7 


Mr. Barb. NOTES on S. 13. 


(1) Zwneamrs len, 3x Uo" nur Mee T2. omudeius Aha ih © dhe e 39 ne prov, ip, 3y nv iy, abu dv birum 
& Iniay----==*=- M ws & Gave Tives Holy, th du sx be Eingay Gdvaot, Ge 


ov q Gav1 dior, Magn. Moral. lib. 1, ch. 9. We may obſerve, that there is ſomething of Truth in this Notion, viz. 
That ordinarily Men do not {in for nothing, nor do any ill thing purely and ſimply for Evil-doing. *Tis a common Maxim uſed 
by Saluſt, Men are wicked for Rewards, take away them and ſcarce any Man will do Evil. Orat. 2. de Repub. Ordinan. See lib, 3. 
chap. 1. $.. I. nf. 5, following, and Jib. 8. chap. 3. §. 19. note 1, 2. The Uſe of this Principle is to make us merciful ro our 
Neighbours Faults, a Conſequence which the Emperor Antoninus draws from moſt of the foregoing Places, but when we deal 
with our ſelves, as we never are ſevere to our own Faults, let us turn the Ballance, and always ſay, as Max. Tyrius, though a 
| <q > expreſſes himſelf pithily and in a few Words. *Ex4010y 1 AN l wotira Th tue · Diſſert. 41. p. 426. 

It, Davis. 
(2) The Greek of Ariſtotle runs thus, O q 7o437O O der annie Ne 74 38 5 vows N id rd ava medi e, 2 
Tt K4AG = 75d dia x8Ahver. S pv Tots edvAors G Td ile dv medTin, Om dy Tois xd wil ae Ting H ved ra 
£11 rd vourNtmuy & ig" nav Nd , A (ds hom) bg” U 73 ꝙuLi,is dra, x, N aavaors, Err N japTupuoty or 7 


d 11 Nerb,EL, 6H wh 30 Th dE hαν O, em & d, Liy@;, EmivO- Is ν 49G Bn d Tois dxuelotg . Ariſt. 


TAIVOt, ** 
ag. Mor. ch. 9. 


(3) The Greek is, E} ds Tis A&Yor G71 mules def, 7% Gamouivs day. © q earracias & Kp, dAN moi mh Trac 
hat Diſaor? 5 TAY: euveTar mu. Ethic. ad Nicom. I. 3.c.7, He anſwers to this, That as every one is himſelf the Cauſe of 
A * U which cautes Things to appear to us after a certain Manner, ſo he is in ſome Senſe the Cauſe of that Appearance, 
omment on the lice. A i ines dau d IEE cds Ni me dαν - g gase las Ne mas aurꝰ al · See Euftrathing*s 
5 tho =_ is Ei Ne un &yvoay Tis gene, o ov tomy ina i d dv Th, 4 wav idvre Brneran d d d 
Mp bet 30 6 veoty vas, N & reg ker, Exe rcd, de Her“ dre T3145 inTpols, Ne wp fy ll. 
78 dog 47 4 4 5X ri. WT ep eie Niber, lu avrhy Juno arab uus in” dumh 73 Raney, N clas 
re ad pee. S . . b.. ae fit ei, HF Terran it rei, mars den mb IF 
9 1 is to fay, that Sinners, as ſuch, can't deſire to be good Men. See the Art of Thinking, Part 3. Ch, 18. $. 6. 
. _ _ a Man may hinder himſelf from yieldin to a Paſſion, and may reform an ill Habit at length, if he pleaſes to 
he Freedom r => nor only from the ſecrer Checks which he finds in himſelf when he ſins, and the inward Senſe he has of 
he Preſence of © ill by which he acts, bur alſo by Experience. It often happens, that in the very Moment when a Man offends, 
ommiſſion: ad conſiderable Perſon, or of a Magiſtrate, who has Power to puniſh the Action, is of Force to prevent the 
hing is NN g ere are ſome Men who can curb themſelves in, when their Paſſions are ſtrongeſt : Sometimes alſo a ſmall 
un +4 ed = e w refiſt a Temptation. Suppoſe, for Example, a Drunkard by Profeſſion, being in perfect Health, and free 
1 pn, rſty into a Tavern, where he finds his Companions with Glaſs in hand, who doubts, but that, upon a 
Ne 8 1 — reſiſt all Allurements of the Objects which might tempt him, and the moſt earneſt Entreaties of 
dves ſo well. wh r he the Hopes of a ſmall Gain, or a little Vainglory, is able to oblige him to abſtain from a Thing he 
Principle of Bop e hot be able, by little and little, wholly to abſtain from ir, being moved with better Arguments and 
ell executed he'll f © 15 certain, at leaſt, that if a Prince reſolves to make ſevere Laws againſt Drunkenneſs, and ſees them 
On in Fance Bra 23 pots hop pd that Vice. Twas by this Means that the Madneſs of Duelling, not long fince ſo very com- 
nd we ſhould ſee f. envurg, Saxony, &c. is almoſt quite laid aſide, becauſe of the ſevere Prohibitions of that pernicious Cuſtom; 
| ewer Examples of ir, if the Laws againſt it were not cluded by making a Duel paſs for a ſingle ey 
ce 


* 


54 Of Moral Actions in General, &C. 


| Boox1. 


the Author of the Treatiſe De Principiis Fuſti © 
Decori, p. 165, &c. hath advanced on the Subject 
of Moral Habits. © Thoſe Moral Habit, which 
© we commonly call Evil, are not (ſays he) really 
(7) Sins, nor worthy of Puniſhment, if conſi- 
© der'd in themſelves ; becauſe. they do not touch 
© the Effet with any Moral Cauſality, ſo long as 
© they continue Habits, but only as they break out 
into Ad. And if they prove a Hindrance to 
© Virtue, this is done by. an elicit A# of Men's 
© Will, which Will is then the Cauſe of the Moral 
© Vice, But to eſtabliſh a Moral Cauſe ſuperior to 
© the Will, is to take away the Nature of that Fa- 
© culty, it is to turn one elicite into an enſoin d Act, 
and to attribute to Habits an actual Efficacy of 
operating without any Operation. For we ope- 
rate only by the Will, and nothing truly Moral 
can work before the elicite Act of that Power 
© from which alone proceeds the Morality of any 
© Performance. For an ill Habit before the Att 
© of the Will, is only a Phyſical Thing, or a Mode 
© of the Soul; but when the Soul works ſinfully 
Aby the Will, then the Habit ceaſeth, and is ſuper- 
* ſeded. The Efficacy by which ill Habits diſpoſe 
the Mind to ill Actions, is different from that 
© (for Inſtance) by which lewd Diſcourſe inſtils 
* Wantonneſs into the Minds of the Hearers: Be- 
© cauſe that Diſcourſe may be properly ſaid to work 
© antecedently to the Will of him to whom it is ap- 
© plied, though the Effect doth not always follow. 
Which abſtruſe Doctrine may fitly enough, be ex- 
plained by this Similitude: Splayneſs of Foot in 
it ſelf, and as long as the Foot reſts, is not a Fault 
againſt the Rules of Dancing, but when the Spark 
makes an ill Step; the Moral Cauſe of that Miſ- 


a «6 


carriage is not the turning oilt bf the Toes too far, con- 


ſider'd in itſelf, but the Will of him that hath fo 
awkwardly mov'd them. 5 ES. 
The ſime Author adds, That the Reaſon why 
© we hate ill Habits, is partly becauſe the Perſons 
© got them by ill Actions, and partly becauſe they 
© are more prone to ill Actions on the account of 
them: And that zbo' they are Diſeaſes of the Mind, 
Yet they do not deſerve Puniſhment in themſelves, but be- 
cauſe they were voluntarily contracted. As if we ſhould 
ſay, when we beat an unlucky Boy that puts out his 
Ankle by a wanton and negligent Leap, the rea- 
ſon why we beat him, is not the putting out his 
Ankle (in itſelf,) but the idle Leap that caus'd it. 


XIV. A Man is not only liable to have his own 
Actions imputed to him, but likewiſe the Actions 
of other Men. Yet this cannot rightly be, unleſs 
he has ſome way or other efficaciouſly concur'd in 
their Production. For otherwiſe Reaſon will ne- 
ver ſuffer that the Effect of a Moral Action ſhould 
be transferr'd from One to Another, unleſs this 
other Perſon had ſome Influence on the Action 
by ſome Performance or ſome Omiſſion of his 
own. Arrian. Epict. I. 1. c. 28. (1) No Man ſuffers for 
the Fatt of another. Marc. Antonin. 1.8. ſ. 53. Us. 
to my Free-will my Neighbours Free-will (as bis Lie, 
or ha Body) # altogether indifferent. For although we 
are all made one for another, yet have cur Mindi and 
Underſtanding _ them their own proper and limit- 
ed Furiſdiction. Elſe another Man's Wickedneſs migh: 
be my Evil; which GOD would not have, that it might 
not be in another Man's Power to make me Unhappy. 
Thus when a Sound arrives at our Ears againſt 
our Conſent, the bare hearing can be no Crime, 
if we proceed no further; unleſs, as (2) Lucian d: 
Imagin. ſpeaks, You fancy any Crime in the bare Act of 
Hearing. Though ſometimes indeed a quiet and 
ſilent Hearing is conſtrued as a Token of Conſent, 
And twas on this Account that the brave Germ 
nicus, when on the News of Auguſt uss Death, his 
ſeditious Soldiers offer d him the Empire, ſtarted 
immediately in Confuſion from his Seat of Com- 
mand, as if he had been already tainted with Rebellion, 
Tacit. Anal. I. 1. c. 35. So alſo (3) Themiſt. Orat.s, 
Heretofore, in Crimes of this ſort, no Diſtinction was 
made between Misfortune and Guilt : it being judg d as 
heinous to hear a villanous Propoſal, though againſt ont' 
Will, as to contrive the Plot, or to attempt the Execution, 
But this was indeed to cenſure and reproach Nature fur 
framing our Ears flat and open, and for not putting it 
in our Power to cloſe and contract them, as we do ou 
Eyes or our Mouth: ſince theſe alone, of all our Inſtru- 
ments of Senſe, are placd beyond our Will and Com- 
mand, lying ready to receive of Neceſſity every thing that 
flows in, like a Houſe without Gates or Doors. But You 
at length, have reſtor d our Faculty of Hearing to its jul Wl 
Character of Innocence. Y 
Sometimes, then, it happens that an Action is 
not imputed to the immediate Performer of it, but 
to him who commanded it to be done. As when 
a Superior, under the Penalty of the ſevereſt E- 
vils, and ſuch as he is really able to inflict, enjoins Wl 
a Subject the bare Execution of ſome Deed. Thu, 
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See Chad. 4. S. 7. Note 2. foregoing, and Mr. Clerc's Ontology, Chap. 13. S. 4 In a word, we may tay, with an ancient Greet 
Poet, That it is, in truth, hard to reform an ill Habit, that is become almoft natural, but not impoſſible, 
veral Perſons reform their Manners by good Advice given them by others, as his Words ſhew, 
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ſince we haye ſeen ſe⸗ 
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Ariſtoph. Veſp. p. 504. 


(7) Very well, but they are anſwerable for their evil Diſpoſitions, beeauſe they have N them on themſelyes, by theil 
O , 


own Fault. In ſhort, all theſe Reaſonings contain nothing in them but the idle Speculations 


; ; Notes on S. 14. . 
; (1) The Greek of Arrian runs thus, Ar &d.Ab7proy Epyov Mater vhs, Kc, Antoninus's thus, Tg £119 aroeaigeTiNG d d AT 
nov e9oupemxey diene d is we d TIA art iov u oy 73 TopridNoy d & t alice dNNHAGY Sy3Kg woSrapers Il 
2 MHV Y Exagoy F ich wueiay Eye dere! ml EUινNν 1 T% TAndiov xaxic FE hardy Ava, dm d adeEeTrs O56, 6 U. 


in" dN i d i,) yeive Marc. Antonin. Lib. 8. S. 36. 


2) Lucian Greek is this, *ExJog ei hi nv vouilers d ee SOwihy d · Apolog. in fine. 
3) Themiſtius's Words (Orat. 19. de humanitate Theodoſii.) are, Kai miaar wi d HNexixerm i v dy by xAnudlt dN\xanua Au 
1 


ſubtle Philoſophy. 
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Cuab. V. Of Moral Adtions in General, &c. 


To 


Procopius Hiſt. Goth. l. x. well obſerves, © An 
Reeling at 11 Command of him whom he 
* repreſents, ſpeaks ſuch and ſuch Words; in which 
< if there appear any Fault or, Offence, it ought 
© not to be charged on him, but on his Maſter, 
« whoſe Orders and Inſtructions he is under a Ne- 
* cellicy of obeying. When the Roman Senate de- 
clar'd the League with the Samnites to be Baſe and 
Inglorious, and voted the delivering up the Ge- 


neral, the Author of it, to the Enemy, it was a 
very le one of the Grave 


enſleſs Propoſal mov'd 
Fathers, that the ſame Puniſhment ſhould be in- 
inflicted on the Perſon who held the Swine during 
the Ceremony of mars oe Agreement (a) (6). 
When Mithridates put to Death Arrilizs and other 
Conſpirators againſt his Life, he pardon d Attili- 
xis Freed-men, who were of the Company, 
&; Noniru ditxarncartxs (c), as Perſons that only obey d 
their lawful Maſter. .. n 

But it's more uſual that the Action ſhall be im- 
puted both to the Performer and to the Com- 
mander of it. And this is chiefly done in theſe 


the Principal Cauſe of the Action, and the Per- 
former the Inferior and Acceſſory Cauſe, or that 
both ſflall be deem'd equally guilty, or that the 
Commander ſhall be. the Inferior Cauſe, and the 
Performer the Principal. And in all Cafes the 
Concurrence to another Man's Action is made ei- 
ther poſitively or privatively, by ſome Commiſſi- 
on or Omiſſion. | 7 

Firſt then, He is eſteem'd the Principal Cauſe 
of an Action committed immediately by another 
Man, who commands ſomething to be done by 
one under his Power and Sway, or who by his bare 
(5) Authority, not ealily to be reſiſted, moves a 
Man to- the Performance of ſome Deed, which 
he could not have enjoin'd, by Command or 
Power properly ſo call'd. And this laſt was the 


c. 10. Juvenal. Sat. 14. 


Caſe of Piſe in (6) Tacitus, whom Tiberim himſelf 
excuſed from having any Guilt in the Civil War, fince as 
he was a Son be could not decline bis Father's Orders 
(4 ). But now his Father, by his Paternal Right 
and Power, could not have oblig'd him to engage 
in ſuch a Crime, and therefore he was mov d only 
by his Autbority. | 

., Secondly, He who gives a Conſent neceſlarily 
requiſite to the Performance, and without which 
the Agent had not proceeded. Comp. Vuler. Max. 
24 8. /. 2. (7) Liban. Progymn. He u to ſuffer for 
the Fault, without whoſe Leave it had not been com- 
mitted. Id. ibid. They are not ſo properly to be ac- 
counted the Authors of Crimes, whoſe Hands commit 
them, as they who gave the Power and Authority of 
committing hem. | | | Nil 
| Thirdly, He who ought to have forbidden an 
ill Action, and did not; provided he had a full 
Obligation thus to prohibit it, and that upon the 
account of that Obligation other Men had a Right 
of exacting ſuch a Prohibition. from him. Vide 
J. 45. D. 4d L. Aguil. l. 2. de Nottsl, act. J. 1. .. 1. D. 


three ways: Either, that the Commander ſhall be famil. furt. fec. Seneca Troad. Qui non vetat pec- 


care cum polſit, jubet. Not to forbid a Sin, when in 
our Power, is to command it.  Sophocl. Philoctet. (8) 
Men ate influenc'd into Viee by bad Inſtruttors. 
On this Score Diogenes beat a Schoolmaſter, whoſe 
Boys were too much given to their Bellies, Not 
imputing the Feult ( as (9) Plutareb ſays) to them for 
not learning better things, but to bim for not teaching 
them. Libro, virtutem doceri poſſe... Vide lian. L 3. 


2181 
Nemo ſatis credit tantum delinquere quantum 
Permittas; ade indulgent ſibi latins i. 
All think too ftrait tir Indulgence they receive; 
And to themſelves a kinder Licenſe give. 
Add. I. 4. [. 2. D. de Offic. Proconſ, » Thus Meſſalinus 
in Tacitus, An. 4. (10) adviſed, that a Decree of 


Confilio, dolo malo; Tu illo die, 
net? Rom. Antiquities, Parr 2. chap. 17. 


ns an the Authors (e) Appian. Mithridates. 
« Matth. de Crimin. Proleg. c. 1. J. 13. 


pokes Gr, Cath. I. 1. Among the 
Procap. Hiſt. Got I. 

a3 theer Tools, whatever th 
nm. in Cerer. Yet we oug 


Greeks, where a Maſter 


ro obſerve, that an 


Kings, Mox Rex, vel Princ 
Fubendi peteftate, Ch. 11. 
perſwaſive Eloquence than commanding Power." 


ium detrectare. Tacit. Annal. lib. 3, c. 17. num. 1. 


% Ot N anorutr]er Sporur Prdbs 
(9) His Words are, IIa Pe- — * 11 
e 73 duν,f , Tathous. 
(10) Tacitus's 
culpæ aliena neſcii, 


(a) This Cuſtom of uſing Swine at Times of Pacificatian, is accounted for, Livy, lib. 1. c; 24. Si populu 7 * 3 
'T Jupiter, P. Rom. Sic ferito ut ego hunc Porcum hodie fe 
polleſque. Id ubi dixit Porcum Silice percuſſit. To this Purpoſe, Virg. En. 8. 641. — 


did, whether Good or Evil, employed b 

rwe, Action perform'd at the Command of a Superior, is not alt 

ut the Judgment Seat of GOD, eſpecially if he doth any thing which he knows N to be Evil in it felf. See S. 2. Note 9. 

ts, That it is a ſort of Virtue to commit a Fault in Obedience to 

a Maſter, as the Poet ſpeaks, Pro Dominis peccare, etiam virtutis loco eF, Publ. Syr. v. 1408 5 > | 
( Authority here, fignifies not, a Power, or Command, which one has over anorhet,” but the 

fon bears in his Mind to another either upon the'Account of his Merit, or Superiority; or fome other | 

him to pay a great Deference to his Will and Pleaſure, (for which Reaſen the French Tranſlation renders it, Lx Conſiderat 

ſpect, ot Regard) according to L's Diſtinction, ſpeaking of K. Evaiider im 

©. 7. He Rule d more by his Authority than Command. And, on the contrary, of a King of Numdia, named Capuſa, Quum magis 

Jure gent is quam Aut borit ate inter ſuos, aut viribus obtineret Regnum. Lib. 29. C. 29. T 

che. Nation, than by any Aurtioriry he had with his People; or Power to oblige them. Tacitus alſo ſpeaks of the ancient Ger 


So that we muſt by no means approve the Opinion of the Ancien 


eps, prout etas cuigue, prout nobilitas, prout decus bellirum, andiuntur, aut horit att ſnadendi ma is qudm 
Then the King, or Prince, as every one was more Aged, Noble, or Warlike, was liſtened to mot 
' . = «4 d \| ſi YL * 


1 


eriam : fantogue magis ſerito quanto magis potes 
—Ceſa Jungebant federa Porca. See Mr. ken. 


) Cicero de Inveng. I. 2. Mamerlin. Paneg. 1. Whatever is tranſafed by his Commiſ- 
foe is properly the Deed of the Emperor. Seneca Traad. Ad auchores redit ſceleris coacti cuſpa. The Guilt of Miſchief a#ed upon Force 


(4) Add. . 37. Princ. D. ad L. Aquit. I. 1 f. /. 3, &c. D. de Injuriis ;, 
\* 7790 / Mt. 8b, NOTES on S. 149. A e 10 
(4) The Greek is this, Abyis eg dv 079 mar] O dhnud35 thry, i dung iv Ie dia- fv 9 8 d. ee, 
got MAN & wif bent gte d Rabas T0 r , 
an « 


Td: N wesof rh N Ne ga is | 
olute A over his Slaves; rhefe were looked upon 
their Maſter, See Baron Spanbentius upon Callimachus 
ogether excuſable 


* . k © \ 

r Reſpect which a per- 
eaſon, which engages 

; jon, Re- 

+ Authoritate magic qud m imperio rezebat ea Loca, Lib. 1. 


He obtained the Kingdom more by Law ot 
wer 


e for 


x 


A ) Tacitus's Words are, Poſt ga Tiberias Adaleſcenrem C Pifonem) erimine civilis Beli purgavit, Patris quippe Juſſa ref potiliſe 


, (7) The Greek runs thus, OF ydp ud gf ws , an Lene res gdf Subs 7 nero, Ren- ad mu 

& 7 * oe & T' Tails ,,, Ade SN Nor F T T JwnIwar Soxomwy. 
( ) The Gree - N Ai-yorti fiyver]arugxoi. I j E 5 | | $4 3 

aD dix]ukoy boxer, Op e d d u, ar νννν , a m a 

In Libro, Virtatem doceri poſſfſeee . | 

ords are, Maſſzlinus Cotta cenſuit cavendum eſſe Senatis conſults, ut quanquam 4 Magiſtratus, r 

provincialibus Vxorum criminibus, perinde quam ſuis plecterentur. Tacit, Annal. I. 4. c. 20; U 


Liban. in Progymn. p. 12. D. 


um. 5. 


Senate 


——_—c TT, 
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Senate ſhould paſs to puniſh the Magiſtrates for the 
Crimes committed by their Wives, in Relation to 
the Government of the Provinces, whether they 
themſelves were concern'd or unconcetn'd in the 
Fact. And thus too, by the Engliſh Laws, the 
Husband is 'oblig'd to Anſwer and to make Satisfa- 
ction for the Wrong his Wife doth to another, ei- 
ther by Word or Deed; becauſe he neglected to uſe 


his Power of reſtraining her. Nay; if the Husband 


and Wife commit Felony together; the Wife is ac- 
counted neither a Principal nor an Acceſſary in 
the Crime, becauſe-ſhe is ſuppoſed to have acted 
upon Neceſſity, by vertue of the Obedience ſhe 
owed her Husband (a). THR LITE 
Fourthly, He who commands, or hires a Per- 
ſon to perform a Villany ((). 
Fifthly, He who aſſiſts; as he whb btings and 
holds the Ladder; while a Thief gets into à Win- 


dow: He who ſtrikes the Money out of àa Man's 


Purſe, that another Rogue may pick it up: He 
that drives away a Man Cattle, chat his Comrade 
may ſeize them; and carry them off (%.. 
- Sixthly, He tha 
Goods. Pbocylid. *Auginen xi, Y 5 K. 
2 ö pd dat. They that receive are arraut Thieves ub leſs 
than they that ſteal. Plato de LL. I. 12. He that 
knowingly takes into his Keeping ſtoln Goods, ſhall bè e- 
ſteem d equal in Giilt to the Thief himſelf. L. I. Princ. 
D. de fugitivis. Add. c. 1. D. de receptatoribus, 
& Edict. Reg. Theodoric. c. 116. Concerning the 
A(ſiſtdnis or Abettors in Adultery; ſee l. 8. I. 9. D. ad 
L. Julian de adulter. (11) Peflander the Tyrant: of 
Corinth threw all the Bawds into the Sea, Heraclid. 
de Polit. Add. Anth. Matth. de Crimin. Proleg. 
c. 1.1.11. & ad l. 47, D. tit. 10. C, 1. & 2. 
Seventhly, He ho did not affiſt the ſaffering 
Party, tho he was oblig'd to do fo. (12) Cicero 
Off. 1. He that doth not, whey he # able, guard and 
protect an injur d Perſon, i as much in Fault as if be 
ſhould deſert bis Parents, his Country, or hi Friends. 
Add. Anth. Matth. de Crimin. Proleg. c. 1. ſ. 15. 


Thus Soldiers, who are hired for à Guard in a 
Journey, if, on the Approach of a Number of 
Villains, whom, they are: able. to grapple with, 


they. refuſe to fight, they are to be reckon'd them- 


ſelves: among the Villains. Thus a Fire ſhall be 
rightly imputed to the Watchman, who ſaw it, not to be-puniſhe for the Crime it ſelf, but 
kindling, yet neglecled to ſtop it, or call for. help... ſuffer for his ill Thoughts and Deſigns G); It will 
(4). Thus among the Egyptians, if a. Man on the 


that - conceals or receives ſtollen 


principal Cauſes of other Men's Actions, who have 


Praiſe, or Flattery, has had any weight in promo- 


-- who barely commends a Crime, and yet by his 
Commendatiot contributes nothing to it, . buPkic 


Road ſaw another” Kill'd, or ſuffering any Vio- 
tence, and did not reſcue him e he was able, 
he was ' obnoxious to Capital Puniſhments. And 
if the Man was too weak to give Aſſiſtance ald 
Delivetance, he Was oblig' d to diſcover ant pro- 
ſecute the Actors: Upon Default thereb „lie re- 
ceived a ſet Number of Blows; or was enjbimd 2 
three Days Abſtinence from Victuals (). And thus 
Aba; King of Perfia,to'clear his Country of Thieves, 
publiſh'd an Order, that whenever any Perſon was 
kill'd,'or plunder'd the Inhabitants of t enextT Wh 
ſhallbe accountable for the Fact). So with the(t ;) 
Spartans; he that'did not reprove a Perſon wh 6 1 
fended in his Preſence, was puniffrd a8. A Partner 
in the Crime. 80 (14) Cath exhorting the Magi- 
ſtrates to put the Laws in Execution againſt Offen- 
ders, told them, That tHoſe'who were able tb re- 
ſtrain wicked Doers, and yet neglected this POwer, 
* did plainly aſſent and contrihute to their Enormi- 
ties (g). As for the Silence and the Diſſimulati- 
on of Magiſtrates, Plato (5) has given thoſe Crimes 
their due Cenſure: The ſecond Enemy to State (ſays 
he) is the Mun, who, the be be not ftrittly a Partner in 
thy Villany (he means Treaſon,) jer wil be 62755 
the higheſt Offices in the Commomwealtb, due, n He ve 
the Conſpiracy; und if he does obſerve it, out M A fime- 
rous Baſeneſs neglecti to ſutconr' aud to deliver his Coun- 
try. The Story of Sced. ſius's Daughters in Plutarch, 
Amator. Narration. Grotins ai Prov. Xxix. 24. H. Iba 
knows the Thief, and doth not, when tequir'd upon'Oath 
before a Magiſtrate, diſcover him, is in Guilt equal. to 
him, Vide Levit. v. 1. () Ot 
For the ſame Reaſon, if a Keeper, who has un- 
dertaken the Cate of a Madman, prove'negligent, 
and the Madman happen to do any Hurt, che 
Keeper ſhall be anſwerable for the Fact, tho? the 
Madman be not capable of Imputation: Vue H 14. 
D. ＋ * d. innen 2 5 +> Wer 
Thoſe Perſons ate reckon'd the Inferior, or leſs 


— Y 
LL 


* 
r 


- - 


advis'd, commended, or cajol'd them before the 
Facts, in fuch a Manner, as that their ' Counſel; or 


ting their Undertakings. For: otherwiſe, a Man 
ould 


not be very unjuſt to reckon thoſe in the ſame Glaſs, 
1 in Nl een f 1 ; nnn 


(a) Chamberlain's Freſent State of 
0 Add. J. 54. J. 7 


(b) De LL. I. 9. 


* bs tab. * 2. 
Feld Itinergr. P. g. Epiſt. 1. 
n endis. (i) Ovid. Triſt. I. 3. El. ult. 
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Laudat, & hortatu camprobat __ ; 
So in the Conſtitutions of the Lombards, 1, 1. tit, 7. 


reſembling each other, Anth, Matth. de Crimin. Proleg. c. 4, I. 9, 49, & 

| iu i 3240441 M 1288 Mr. Bb. NOTES. 3 01 
( 110 The Greek is, Tac aegcywy ts; Feat ee As. to thoſe, who ar 
2 „„ 1 


Tit. 5. ad Legem. Fulian de Adulterſis, Leg. 


u dic * WALL. . 1300) * . : 
. (12) Ciceros Words are, Qui autem non defendit, nec obſiſtit, ſi poteſt, injurie, tam eſt in vitio quam» ſiiparentes;' x umicbr unt h · 
triam deſerat. De Offic. I. 1. c. 7. Mr. Airt ius cites alſo Ariſtotle de Mrab. 3 — - © 
. berween France and Spain, in which the Inhabitants neareſt the Place were obliged ro ind 


thing taken from them, or received any Wrong or Injury. 


4 mn i 5. oh inns 21s) 
() Hlutareh's Words (Inſtit. Lacon.) are theſe, O i yi Hur dijñ os ai a acc Je, toy ni mh bot 


@oTEE X; d 


Tas, fav ul xwateot, xgraxea days Plut. Apopht 


Apophthegm. | 
(15) The Author himſelf a little lower ſays, 


Sec Dig. Lib, 1. Tit. 18. De Offic. Preſid, Legi 14. 


England. p. 1. c. 46. ) Vide Ant h. Matt h. d. J. he 12. adi. 48. D. tit. c. 371165 
J. 66. J. 2. D. de furtis. (d) Add. Ezech. xxxiii., v. 6. 
I. 6. D. ad L. Pompeiam de Paricid. I. 7. d. cl. 9. ſ. 1. D. ad D. Cornel. de faiſ. l. 6. ſ. f. D. de re militari. 
(e) Vide l. 2. D. de noxal. att. I. 7. L. qui fine manumiſſione, t. 1. D. de Maęiſtrat ibu eonve: 


Qui monet ut fac ia quod jam ſacis, ille monendo 


| 28. He that ſtands by and enchurageth the Commiſſion of: 4 iam, is Hime 
77250 '4 an Actor in it. Add. Rom. I. 5. ult. Quinctil. Declam. 255. To commit à Villam, ant to approve of it, are 24 * | 
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(14) Plutarch's Words are, Haęoę as I 73 ene Smd Ts duad)ereny, CAE 787" Savauives wie vd 
5 i e er 9 „ ec. Ceres © TT, OM 33K en e 

; Nothing is to be imputed to the Madman; whereupon. it would have. been beater w. 

have put this Example among thoſe Actions for. which a Man is as. much reſponſible: as if they ha 
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who: by their Recommendation have preferr'd a give; Counſel to bis Sovereign ( hither 4 Monarch, er 


— 
1 


aſions vi | S ts arts > 7 
ment of your Hopes, you only puniſh bim who gave the Unins ſcabie cadit, & bn porci; 
que conſpecta livorem ducit ab uva. 


Deren — — — — —w— ¶ůãuçniꝓↄ— —y— —— — — 
(a4) Vide Soerat. in Xenopbon. Apomn. I. 25 Pp. 472. ()) Z. 52. /. 13. D. de furt is. (c) vide Ant. Matth. de Crimin. Proleg. 
& . % Ty, L. 3. c. 43. (e) Teviatb. c. as. (f) Elench, Nat. j. ... ' 
1, TAS 55% 33 Wh , +. Nr. Be NOTES on sz, Den ron: „n 2: 1 
(16) The Words of the Roman Law are, Interdum quoque furti tenetur, qui ipſe furtu non Ee eſt ic, cujus ope & conſilia 
fur tum fattum ef, Inſtit. Lib. 12. Tit. r. De Obligatidnibus, que ex delicto naſcuntur (an not e furtu, as this Author and Grot ius 
2217 e wy _s Title in the Inſtitntiojrs,). See alſo Digeſt; lib. 50. tit. 15. De verborum ſignif, Leg. 53. S. 2. and Lib. 47. tit. 2. 
. 4 eg. 3 „J. 1. * 72 N N 14 21 E 5 1081 1 l ö 77 25 : 
| (17) Which does not commonly happen; but, on the contrary, he.is-reſponſible for his Fidelity only, as Cicero ſpeaks very 
well, Deinde, etiamſi te auctore, quid debet, qui conſilium dat, preter fidem, i. e. If we adviſe others. for the beſt, we are not an- 
Iwerable for the Event, Lib. I6. ad Attic, biſt. 7, See Mr. Hirtius's Notes upon 6. 12. of this Chop. | 
6: iy, The Greek is this, *Er398 74 TeiGa;, Ib hand Or d lot IAadeN]o, mproveRiger fv iv, vun N gig be yiy 
melon, 1 dar: bre c, + 7% cia & Hir Yve Lnwire, 6 d rde Vurrigas avrav ef vb Lea Fuit f i taat job. 


(19) In England it is common to lay all the Faults of the Prince upon his Miniſters, who are indeed very often moſt guilt 
o* bur the Fault of the Miniſters does om ray, excuſe che Fault of che dep Siri have their Reaſon ink 
gu ment, and may over-rule them, ſo that it chey ſuffer themſelves to be govern'd by thoſe that arc'about them, tis their 
Fr In —4 Affairs they ought to ſce with their own Eyes, and not leave themſelves to be bfaffeu by a vicious and corrupt 
8 need ut if they are nor able to ſearch into the bottom of Things themſelves, and diſtinguiſh between Good and Evil, they 
cht to leave the Governing the Feogle to ſuch as are able, for I do nor ſee but the Saying of Charles Barromæus, which he 
: a nor Govern their Flocks, may be applied to Princes who manage ill. 1f they are incapable of 
an Employ, why are they ſo ambitious as to ſeek it? If they are capable, why ſo negligent * Mr. Bernard in his Nov, Rep. of Ler- 


| 00/5 {peaks rhe ſame rhing in plain Terms, which *twere to be wiſhed Princes would conſider on as ſeriouſly'as they are judiciouſly 
; " q . _ 191 vt {? : / \ 


| (20) See the Refleftions which Mr, De Sacy makes upon it, in his Treatiſe of Friendſhip, Lib. 2. 
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Of Law in general. 


BookT. 


From all theſe Obſervations it is eaſy to perceive 
the Reaſon and the Limitation of thoſe common 
Axioms ; What a Man does by another, of that he bim- 
ſelf & reckon'd the Author: We make thoſe things our 
own, to which we grant our Conſent ( a). That which, 
in Matters relating to ns, is done by others upon our Com- 
mand, obliges us our ſelves : That is eſteem d our Action 
the Execution of which we have impos d on another; and 
the like. As for that Communication of Actions, 
which reſults from the Union of a Moral Body, 
it will be hereafter explain'd in its proper place. 

When one is ſaid to partake of another's Action, 
upon account of his own Permiſſion, or becauſe 
he did not hinder the Action, in this Caſe it is re- 
quiſite not only that he ſhould have been able by 
his natural Strength to have hindred it, but like- 
wiſe that he ſhould have had an Obligation in- 
cumbent on him to hinder it. When either of 


Degree of Diligence which we are oblig'd to ob- 


his Permiſſion of Sins. For he is not oblig'd to 
reſtrain them in ſuch a Manner, as to make them 
impoſlible to be committed: that is, by withdraw. 
ing our natural Strength, or extinguiſhing the Li- 
berty of our Will: ſince upon the Removal of 
1 no * of Moral Actions could be perform d 
L 
That Permiſſion then of another Man's Action, 
is void of · Il Moral Effect, which we give when to 
hinder the Action is beyond our Duty, or above 
our Strength; unleſs this Weakneſs and Inability 
is procur'd by our Fault, and unleſs the Ignorance 
aroſe thro' ſupine Negligence, and within that 


So OE 


we 1 . > N 22 
r 


ſerve. 1 70 | 

Laſtly, Nothing can be imputed upon the ac- 
count of permitting a good Action, which we 
might indeed, but ought not to have hinder. 


theſe Two Conditions fails, nothing can be im- 
puted to him, who gives another leave to act at 
Pleaſure. And therefore God ALMIGHTY is forbidden me to uſe my Right; that is, has done 
capable of no Imputation, upon the account of me no Injury. 
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Thus he can impute nothing to me (or I owe him 
nothing) who has given me Permiſſion, or has not 
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(a) L.r. f 1. P. doeo per quem ſadun erit. (7 'Tis a notable Saying of Lucian, de Merced. Conduct. GO Dis not in 
the Faulr, — =_ Man that makes it. And i hu we intend no more than 4 Jeſt, when we ſay on ſome Occaſions, Now Tl give it leave 
to rain, or the like, F eee 
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The ConTEnTs of every SeQtion of the fifth Chapter. 


X. It can't be done by meer Force. | 

XI. Nor by any Excellency of Nature alone. 
XII. What gives greater Force to an Obligation, 
XIII. The Lawgiver and Law ought to be Eno 
XIV. What are the Eſſential Paris of a Law ? 
XV. What is the Permiſſion of a Law? | 
XVI. The Matter of Laws. | 

XVII. Who is obliged by a Law? 

XVIII. The Diviſion of a Law. 


I. 4 Law differs fm Counſel. 
II. From a Bargain or Covenant] 
III. And from Right., 

IV. What a Law us. 

V. What an Obligation | 
VI. How it comes to paſi that a Man is obliged; 

VII. No Man is obliged to bimſelf. | | 
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VIII. He that is to be obliged muft have a Superior. 
IX. How a Man may lay an Obligation on another. 


miſſion, over which Perſon, at leaſt as to the pre- 
ſent Buſineſs, he has no proper Power, Aru — 
he can lay any direct Obligation on him, but muff 
leave it to his Pleaſure and Choice, whether he 
will follow the Counſel, or not (2). Yet Coun- 
ſel indeed may adminiſter occaſion to an Obliga- 
tion, in as much as it furniſhes a Man with ſome 
Knowledge, by which an Obligation may be pro- 
duc d or increas d. Thus, a Phyſician cannot by 
Vertue of any Power or Command, order his Pa- 
tient to take ſuch things, and to abſtain from 0- 
thers ; but while he ſhews one thing to be condu- 
cive, and another pernicious to Health, the Pa- 
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11 E come now to conſider of that Moral Rule, 
i or Law (a), by which Moral Actions are 
| to be ſquar d, and according to their Agreement 
or Diſagreement with which, they acquire peculiar 
Qualities (1) And here we muſt take Care in the 
firſt place, accurately to diſtinguiſh Law from 
ſome other things which ſeem to bear ſome Rela- 
tion to it, and which for that Reaſon are frequent- 
ly confounded with it: And theſe are Counſel, Co- 
venant, and Right. Now Law differs from Counſel 
in this, that by the latter a Man endeavours, with 
Reaſons taken from the Nature of the Thing, to in- 
duce another Perſon to ſome Performance or O- 
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Of Law 


Car. VI. 


in gentral. 
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tient is bound to embrace the former, and to avoid 
the latter; not upon account of any Right which 
the Phyſician holds over him, but by the Law of 
Nature, which commands mY Man to take care 
of his own Life and Health. But Law, though it 
ought not to want its Reaſons, yet theſe Reaſons 
are not the Cauſe why Obedience is paid to it, 
but the Power of the Exactor, who when he has 


Meri ad AISLES a 


Subject to act in Conformity to his Decree, tho 
perhaps they do not ſo well apprehend the Rea- 
ſons of the Injunction. To which Purpoſe Mr. 
Hobbs (a) thus expreſſeth himſelf ; Counſel (ſays he) 
3s @ Precept, in which the Reaſon why we Obey, is taken 
from the Thing preſcribed : But Law, or proper Com- 
mind, is a Precept, in which the Reaſon of our Obedience 
is taken from the Will of the Preſcriber. For no Man 
can ſay, Sic Volo, Sic Fubeo, fo I will, and foI com- 
mand ; unleſs | | 
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tet pro ratione voluntas. 


his Will is his Reaſon. 

We obey Laws therefore, not Principally up- 
on Account of the Matter of them, but upon 
Account of the Legiſlator's Will. And thus, Law 
1 the Injunction of bim, who has 4 Power over thoſe to 
2whom he preſcribes ; but Counſel, f bim, who has no 
ſuch Power. To do the Things enjoin d by Law, is Mat- 
ter of Duty; to do thoſe appointed by Counſel, is Matter 
of free Pleaſure. The End, of Counſel is directed toward 
im who receives it: And this End he is at Liberty 
to weigh and to approve. But tho' Law too has 
commonly ſome End directed toward thoſe who 
receive it, yet it does not leave them the Right of 
examining and rejecting this End, but actually de- 
termines it by enjoining it. Counſel is only given to 
thoſe who are willing to have it, but Law reaches the 
unwilling. Laſtly, The Right of 4 Caunſeller ceaſes 
at the. Pleaſure of him who receives the Caunſel; but the 
Right of a Lawgiver cannot be taken away at the Plea- 
ſure of thoſe on whom he impoſes the Law (b) 

II. Neither were thoſe Ancients accurate e- 
noughb in their Expreſſions, who frequently apply 
to Laws the Name of (1) Common Agreements (c). 


nor the Laws of Nature, had their Riſe from the 
Agreement of Men, and therefore that Title can 
only be attributed to Civil Laws; even (2) theſe 
are not properly Covenants and Agreements, tho 
there was indeed ſome Intervention of Compact 
at the Original of Civil Power. It's plain that 
dhe Grecians, as in their other Politick Speeches, ſo 
in this too, had an Eye to their own Democrati- 
cal Governments; in which, becauſe the Laws 


pI 


— — ** 


Democratical Laws be properly ſt 
ſignify'd his Pleaſure, lays an Obligation on the 


For beſides that, neither the Divine Poſitive Laws, 


were made upon the Propoſal of the Magiſtrate, 
with the Knowledge, and by the Command of the 
People, and ſo, as it were, in the Way of Bargain 
or Stipulation, they gave them the Name of Cove- 
zants and Agreements, before- mention d. Tho' in- 
deed, neither upon account of the Major Part of 
the Peoples conſenting or agreeing to them, can 
0 Covenants. 
For this Agreement 1s only the Manner by which 
the Supream Power, lodg'd in a General Aſſembly, 
exerts its Force ; that being taken for the Will and 
the Decree of All, to which the Greater Number 
gives Conſent. ” 
So that the Efficacy of a Vote given in Coun- 
cil by any Member about framing a Decree, is ve- 
different from the Conſent which a Man de- 
ares at his Entrance on a Covenant : For in this 
laſt Caſe, a Perſon that diſſents is not bound, and 
the Party cannot proceed without him : whereas 
in the former Cafe, even the diſſenting Party is 
tied and obliged by the Plurality of Votes. 
The remaining Points of Diſtinction between 
a Compact or Covenant, and a Law, are obvious. 
For a Compact is a Promiſe, but a Law is a Command. 
In Compacts the Form of Speaking is, I will do fo 
and ſo; but in Laws the Form runs, Do thou ſo, 
after an Imperative manner. In Compacts, ſince 
they depend, as to their Original, on our Will, 
we firſt determine what is to be done before we 
are oblig'd to do it; but in Laws, which ſuppoſe 
the Power of others over us, we are in the firſt 
place oblig'd to act, and afterwards the manner 
of acting is determin d. And therefore he is not 
bound by a Compact, who did not freely tie himſelf 
by giving his Conſent ; but we are for this reaſon 
oblig'd by a Law, becauſe we ow'd an antecedent 
Obedience to its Author (d). | 
III. As for the Term of Right, as it imports a 
Power of acting granted, or left free by the Laws, 
we muſt take care not to let it paſs for the ſame 
thing as the Law itſelf. That is, When we are 
ſaid to have a Right by the Divine Law, of doing 
ſuch or ſuch a thing, we muſt not imagine that 
the ſame thing is enjoin'd and commanded by the 
Divine Law, and that therefore we may fairly do 
it, tho' it ſhould be forbidden by the Laws of Men. 
For, ſince a Man hath a Power of doing all ſuch 
things as can proceed from his Natural Abilities, 
except thoſe which are forbidden by ſome Law, 
hence, by common Cuſtom of Speech, thoſe 
Things which are not prohibited by ſuch or ſuch 
a Law, we are ſaid to have a Right of doing (1) 
by that Law. Right therefore, in this ſenſe, de- 
notes a Liberty; but Law includes ſome Bond 
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(a) De Cive, c. 14. /. 1. 
ad Alex, C. I, 15 2 4 


verouerO©- xa dworoiar xomwiy F ANG. 
See alſo Chap. 2, & 3. 30 Iſocrates calls 


Orat. ad v. Callim. Dionyſius Halicarn.favs 
the City, Lib. 10. ch. 4 he Diet 15 


(2) Indeed the End of Civil Laws 5 
ny natural Obligation, by he ee 
withan Authority over them. But ſu 
ther to obſerve certain Rules to act b 
ris Engagement could have no other Effect, 
ould not oblige as a Law. Element. Furiſprud, Univer/. 


ing more than a 


| (b) Add. Dig. B. 17. Tit. 1. De Mandato. 
(d) Vide Hobbs loc. cit. ſ. 2. Add. Grot. Annot. in Matth. Inſcript. vocab. ij x dans x 
* | 2 Mr. Barb. Notes on Chap. VI. $. 2. and 3. | 
MORT Cannes, 9 d unge, iar, as the Greeks almoſt every where in their Writings do: So Ariſtotle defines a Law, Ab- 
A Law is an Order decreed by the Common Agreement of a City, Rbet. ad Alexandr. 
an Act of Oblivion and Indemnity, undi Aeg, the Covenant of a City. 
: na Giver xotrds WAS ve vous, i. e. Laws are the common Agreement of 
See alſo the Digeſt. Lib. 1. fir. 3. de Legib. Senatuſque Conſult. & Longd Conſuet, Leg. 1, & 2. 
0 ge Men to the Obſervation of ( 
?. e, by rhe Fear of Puniſhment, which the Breaker of them muſt expect from certain Perſons inveſted 
ppoſe a Number of Men ſhould ſeparate themſelves from any Civil Society, and agree toge- 
y, yet having no Sovereign Power provided with ſufficient Abilities ro puniſh Tranſgreſſors, 
than ſuch Agreements as are made by natural Right have, and by conſequence 
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(c) Ewfxn Tis AbAtog. So Ariſtotle Rhetor, 


certain Things, by a Motive more prevalent than a- 


al ') This Ulage is not ill-grounded, for the Liberty which the Laws leave us, to do, or not do contain Things, includes ſome- 
Negative Permiſſion, See Note 2, on Paragraph 15. | Bl | 
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and Engagement, by which our Natural Liberty 
is xeſtrain'd (2). lads COR opts gh HH / 

IV. In general, a Law may conveniently enough 
be defin'd, a Decree by which a 2 obligeth a Sub- 
ie to conform bis Actions to what be preſcribes (1): 
We call it a Decree, not as it remains in the Mind 
and Will of the Party decreeing, but as it is com- 
municated to the Subject in ſuch a manner, as to 
let him underſtand the Neceſſity of his conſorming 
to it: and therefore the Term Decree is here equi- 
valent to Comm ind. And we thipk it an indiffe- 
rent matter, Whether one ſhould call a Law a De- 
cree or a Speech, provided it be not eſteem'd neceſ- 
ſary to it, that it be promulgated either vivd voce, 
or in Writing; ſince it is ſufficient that the Will of 
the Legiſlator be any way made known to the Sub- 
ject, tho' it ſhould only be by the internal Sug- 
geſtion of Natural Light. , Therefore we take it 
to be an uſeleſs piece of Subtlety and Niceneſs in 
Mr. Hobbs (), when he maintains, that the Laws 
of Nature have no farther the Force of Laws, than 


as they are promulgated in Holy Scriptures by. the Mord 


of God; and not at they are certain Concluſions appre- 
bended by Reaſon, concerning the doing or the omitting 
of Tbings. kor from the bare Dictates of Reaſon, 
we.do not only underſtand that. the Obſervance of 
Nature's Laws is good and profitable to Mankind, 
but likewiſe that it is the Will and the Command 
of Gop, that Men ſhould govern their Actions 
by thoſe Rules; which is ſufficient to the Eſſence of 
#Law. Tho ſtill indeed this Reply may be made, 
that Natural Laws, even as they are the Dictates 
of; Reaſon, cannot be conceiv'd any ,otherwiſe 
chan in the manner of Speeches, Propoſitions, ot 
Sen (ah ar , cnn n aartia 47 
As to Gretizs's Definition (b); where, he. ſays the 
Law obligeth to that wbich. is Right, we muſt ob- 
ſerve, that he ſuppoſeth ſomewhat to be Juſt and 
Right before any Rule or Law; whence it muſt 
follow, that the Law of Nature doth not make 
what we call Right, but only denotes or points 
it out as a. thing already Exiſtent. Concerning 
which Hypotheſis we have already declar'd our 
Mind, Cha II. 8. 6. 8 . S * 

To conclude this Head, It is evident that under 
the Name of Laws, not only thoſe are compre- 
hended which belong to Fuſtice ſtrictly ſo called, 
directing us, upon a ſull and perfect Obligation (3), 


r 


to exhibit ſuch and ſuch Things to other; but 
thoſe too which are concern d about the other 
Vercues, and which extend no farther han the 
Agent's own Perſon. For which Reaſon Laws 
may, and frequently ars, made againſt Drunken- 
neſs (c), and other kinds of Intemperahte; which 
Vices are ſo very pre judicial to the- Parties com- 
mitting them (4): The ſame muſt be held as to 
(5) Sumpruiry Lows, which preſcribe'the Meaſure 
of Expences in Victuals, Cloaths, Building, and 
other Furniture or Proviſions.” In which Particu- 
lars if any Man offends, he doth no one an Injury, 
provided he defray - the Charges out of his own 
Stock: And yet there's no Queſtion to be made, 
bur that a Subject may by Laws be obliged to 
Frugality, which conduceth ſo highly to every 
Man's Intereſt and Advantage. WOW 
V. But ſince in the Definition of Laws it hath 
been aſſerted, that they proceed from a Superior, 
and that they have in themſelves the Power (1) of 
Obliging, it ſeems neceſſary that we here ſhew what 
Obligation is, and whence it ariſeth; as alſo who is 
capable of receiving an Obligation, and how one 
Man can Oblige another, or, which is the ſame 
thing, how it comes to paſs that one Man may, 
by Virtue of his Authority and Command, enjoin 
another ſuch and ſuch Duties. 
Obligation, then, we have already defin'd; Ch. I. 
{. 21. a Moral Operative Quality, by which a Man 
is bound to perform ſomewhat, or to ſuffer ſome- 
what. In thus defining Obligation we conſider it as 
it inheres in the Perſon obliged. Biſhop Cumber- 
land, Ch. V. ſ. 27. in his Definition proceeds ano- 
ther way, conſidering Obligation as it is àn Act of 
the Legiſlator, by Which he ſhews or declares, 
that Actions conformable to his Laws dre neceſſary 
to be done by the Perſons for whom the Laws are 
ordain d. The Roman Lawyers call it (2) Bond of thi 
Law, by which we are neceflarily tied to this or 
that. For by means of it a kind of Moral Brill 
is put upon our Freedom of Action, ſo that we 
cannot rightly take any other way than what we 
are thus guided to. Not that it can ſo far reſtraiſ 
Mens Wills as to render them unable to ſteer 1 
different Courſe, tho at their own Peril: for in 
this ſenſe Arrians (e) Aſſertion will ever Hold true, 
Tiggateiorac hAAtrpias deu, wer, Ne Man is Maſter 
of another's Will. Ln) ot bud | yard 
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(a) De Cive, I. 3. ſ. ult. 


: M.. Barb., Notes on $, IV, V. 
2) This fully includes the general Notion of a Law. See the ſame Note. 
0 1) This Definition agrees only to Obligatory Laws, i, e. which oblige us poſitiveſy to 
ſecond Note on 8 18. that the General Notion of a Law taken in the full extent of it, 
prehends beſides that a Permiſſion to act, or not act, in certain Caſes, as we 


__ 
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(e) In Epiftet. I. 4. e. 1a. lanig : dale 


220010 24511 THE +08 
Ar be ( Buet we mn QO3 «G1 
at r nbr: But we ſhall 'ſhew in out 
as tis my deſign to explain it there, com- 
judge convenient. 


IM 0h: „a. ns 


-(2) To make the Arguings of the Author compleat, theſe words ought to be added, But this is m fundatim Fr Arr. Hobbs 


Hypotheſis. 


(3) To underſtand this Diſtinction of Perfe# and Imperfe# Obligation ſee Chap. VII. of this Book, ſ. 7. 
ſ.3, &c, Sce alſo what has been ſaid before, Chap. I. $. 19. concerning Power. INV {h 
(4) To this we may referr a Law of Seleucus, commanding, That whoſgever. of his Subjects happening to be Ind 
pure Wine, unleſs upon the Advice of u Phyſician, if he recover*d, ſhould ſuffer Death, for exceeding the Bounds 
expreſs Orders. Which Penalty was, no doubt, unreaſonably ſevere. Ælian in V. H. Lib, II. Ch. 37. 


and Boot III. Chap. N. 
„ 8 „i 0 
p, (hould drink 
nds of bean abr 
But the Learned Dr! Ben 


is of Opinion, that all the Laws which paſs under the Name of Seleucm, and of which we find divers Fragments in Autliors, ate 


all forged, See his Engliſh Diſcourſe on Phalaris, p. 339. and Novell, de Repub. des Lett. by Mr. Bernard, 


une 1699,” Art. V. 


(5) The Author will treat of them Lib. VIII. Chap. V. S. 3. There is a curious Academick 'Diſcourſe upon this Subject, among 


his more choice Academick Diſſertations (which I ſhall ſometimes quote) printed at Lunden in Sweden, 
at Amſterdam, under the Title of Anale&a Politica, i. e. Politick Fragments, ſome Years ſince, if I miſtake not. 
(1) This is the effect of all Laws Obligatory, tor as for the Laws of ſimple Permiſſion, of 
the Effect is to give a Moral Right, or Power, to have certain Things certainly and lawfully 
of another, if we judge it convenient. See Chap. I. $. 19, 20. aforegoing, e 
(2) This Author gives the general Definition of the Inſtitutes, which properly 
which Men enter into of their own accord, with relation to another; for thus it runs, Obligatio eff 
eſtringimur alicujus Rei ſolvends ſecundum noftre civitatis Jura, Inſtitut. Lib. 3. Tit. 14. prine. 


Anno 1678. and reprinted 
which we ſhall ſpeak Vote 2. K. 15 
or to do and require certain Actions 
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reſpects Payments, or all other Ebgigemem Wl 
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Now, altho there are many other things Which poſe, may put himſelf under ſuch 4 Condition as 
have an Influence on the Will, in bending towards that it ſhall be unlawful for him afterwards to re- 
one ſide rather than the contrary, yet Obligation cede. | 20 n, 
hath this peculiar Force beyond them all, that Now a Man is ſuppos'd to have chang'd his 
whereas they only preſs the Will with a kind of Will, not only when he expreſly declares his pre- 
natural Weight or Load, on the Removal of which ſent Diſlike of his former Choice, but likewiſe 
it returns of its own accord to its former Indiffe- when he hath done any thing inconſiſtenc with 
rence; Obligation affeQs the Will in a Moral Way, his preceding Reſolution. And from this Princi- 
and inſpires it inwardly with ſuch a particular ple may be deduc'd the greateſt part of what the 
fenſe, as compels it to paſs Cenſure itſelf on its Civilians deliver concerning Repentance, or the al- 
own Actions, and to judge itſelf worthy of ſuffer- tering of a Purpoſe. For if we enquire after the 
ing Evil, if ic proceed not according to the Rule general and ultimate Cauſe, why to repent of a 
preſcrib'd. And hence alone we may underſtand Deſign ſhould in ſome Acts be lawful, in others 
how ſufficient the ſtrength of the Obligation is to not, we ſhall find it to be no other but this, that 
the bending and inclining the Will; fince there's ſome Acts are attended with an external Bond, 
nothing but the Thoughts of that Good or Evil (4) which forbids any Change of a Purpoſe once de- 
which our AQions may bring on ourſelves or o- clar'd ; whereas in the reſt, the Will is left to the 
thers, that can lay any Neceſſity of ſuch a Perfor- Exerciſe of its intrinſick Liberty. The former 
mance, or of ſuch an Omiſſion, upon the Mind of Caſe uſually happens, when upon Suppoſition of a 
Man whilſt in debate about future Concerns; ſup- Change in one Man's Refolution ſome other Man 
poſing that the Will is allow'd its proper Liberty, would be highly injur'd and (1) prejudic'd, and fo 
and that ſuch Actions are to be exerted, as may be Occaſion would be adminiſtred to the breaking off 
properly imputed to the Agent. And in this re- of all Society and Commerce amongſt Men. And 
ſpe& chiefly, Obligation differs from downright therefore from a Signification of the Will, this o- 
Compulſion, that altho' both do ultimately repre- ther Man is ſaid to obtain a Right, by means of 
ſent ſome Object of Fear, yet Compulſion only which he is now impower'd to make the promiſing 
ſhakes the Will with an external Force, and drives _ ſtand to his word, and upon Default may 
it on to the Choice of an ungrateful Thing by the proſecute him by Force, either ſuch as he himſelf 
bare ſenſe of approaching an imminent Deter: can exert, or ſuch as proceeds from the Supream 
whereas Obligation doth farther engage the Per- Ruler, according as the Perſons live, either in a 
ſon to acknowledge, that the Evil denounc'd a- State of Nature or of Civil Society. Therefore, 
gainſt the Tranſgreſſion of ſuch or ſuch a Rule, when upon Declaration made of my Will, another 
doth. not — fall upon him, ſince by Man doth not obtain a Right over me, I am then 
obſerving the Rule he might have declin'd and at Liberty to repent of what I have done. And 
clcap'd'it; - =_— | ſuch a Right over usis then not obtain'd, when 
VI. As to Man's being capable of receiving the Sovereign under whoſe Power we live, hath 
Obligation, one Reaſon how he comes to be ſo is, not given another Man Authority to require 
becauſe he is indu'd with Will, which can turn to and exact that from us, which we have figni- 
either Side; and ſo guide itſelf by a Moral Rule; fy'd as our Intention (2). And hence it a 
unlike thoſe other Beings which by ſome intrinſi- peats why Poſitive Laws may be repeal'd by him 
cal Conſtraint are determin'd to one and the ſame that enacted them; becauſe they do not convey 
way of ating. Whence it follows, that ſo far as to the Subjects any ſuch Right upon the Legiſla- 
no Neceſſity is interpos'd by any external Princi- tor, by Vertue of which they may demand and 
ple, Man muſt be conceiv'd; to be perfectly free, require their Continuance. Tho! ſome Common- 
and to have a Power of doing all thofe Things wealths have endeavour'd to preſerve the Perpetu- 
which | fall within the Sphere of his Natural ity of their Laws, by obliging the Members to de- 
Strength and Ability. Nay, when he hath orice clare upon Oath, that they will not conſent to 
determin d and refolv'd with himſelf, ot when he their Alteration. Nay, tho' at the end of the Sta- 
hath once made any Choice, yet in the Determi- tute or Ordinance à Clauſe ſhould be affix d, pro- 
nation, Reſolution, or Choice, conſider'd purely nouncing all Decrees that may hereafter be made 
as they proceed from the Will, there is no ſuch” contrary to this, to be null and void, yet ſuch a 
Force, but that he may, at his Pleaſure, rightly: Clauſe cannot hinder the altering or reverſing of 
3 hange or relinquiſh them : unleſs there intervene 4 Law by which no Man has obtain'd a Right. 
ome outward Reſtraint, forbidding any Alterati- For tis abſur'd that a former Decree ſhould diſ- 
a of the Will, when once ſettld and declar d; annul a latter; ſince abſolute Power cannot bind 
ora Man upon once ſignifying his Will and Pur- and reſtrain it ſelf; and ſince that which is in its 
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— De 1s ry Opinion of Biſhop Cumberland, whoſe Words our Author tranſeribes. Another Engliſhman, in a Work which 
. wha _ _ been turned into French, embraces the ſame Notion. , According to him, the Duty or Obligation of a Man 
ind ele wp e but a Reaſon and Motive propounded after an agreeable manner, and neceſſarily determining him to chuſe 
4 4 * of acting before another; and that Reaſon or Motive can be no other than a great degree of Miſery to 
dther Obligatior rf to be attained; which can't be avqided or gained by Acting after any other manner. He owns no 
= > ion, and it there be any other, he believes that If it be looked into with care, it would be found to end in that. 
Bernard expreſſes Dr. Gaſtrel's ſenſe after this manner in his Nov. de 1a Rep. des Lettres, April 1700. | 


7 nde ner ond | Mr. Barb, Notes on S. VI. , 
. '5 a Rule ol, the Roman Lawyers, Nemo poteſt mutare conſilium ſuum in alterius injuriam, i. e. No Man can change his Pur- 
ae ee. Digeſt. Lib. I. Tit. xvii. De diverſis Reg Jurk. Leg. LXXV. | : 
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own Nature ſubject to change (3) cannot be 
made fix d and irrevocable (a). The Athenians in 
Thucydides (b), laid up A thouſand Talents in the 
Citadel, denouncing a Capital Penalty againſt 
him who ſhould either Decree or Perſwade the 
employing that Money to any uſe, except in Caſe 
the City were attack'd by a Hoſtile Fleet: And 
yet upon che Revolt of the Inhabitants of Chios, 
their Fears engag d them to repeal that Decree (c). 
When Princes (4) add expreſly in ſome of their 
Conſtitutions, that altho they ſhould hereafter 
order any thing to the contrary in a particular 
Edict, yet the Magiſtrates and Judges ſhall not 
obey or regard any ſuch Command, this Addition 
doth by no means amount ſo high, as to prove 
they may not abrogate ſuch Conſtitutions, but 
rather ſhews, that the latter Orders are not ſerious, 
or that they dropt from them unawares. And 
ſometimes by this ſubtle Artifice they cut off and 
prevent the Importunities of ſawcy Petitioners, 
whom perhaps it would not be ſafe for them abſo- 
lutely to deny (4). | 
But there's rieed of diſtinguiſhing very nicely 
between the poſitive Law itſelf, and that 15 
which ic occaſions to be obtain d. The Law itſelf 
may be diſannul'd by the Author, but the Right 
acquir'd by vertue of that Law, whilſt in Force, 
muſt ſtill remain: For, together with a Law, to 
take away all its precedent Effects, would be a 
high piece of Injuſtice : For example, (5) Sup- 
poſe it were a Law in any State, that as 4 (6) Man 
diſpos d of his Poſſeſſions by Will, ſo the Right to-them 
ſpould ſtand. It would be very fair, in this Caſe, 
for the Sovereign to retrench this Liberty of Te- 
ſtaments, and to order that for the future all theſe 
Inheritances ſhall paſs to the Heirs at Law. Yet 
it would be unreaſonable to take away from Per- 
ſons what fell to them by Will, whilſt the former 
Law was in Uſe and Vigour. And by the ſame 
Rule we may judge of that Action of Pope Bonj- 
Face VIII, when out of Hatred to Philip the Fair, 
Ke, of France, he recall'd all the Indulgences 
which his Predeceſſors had granted to the French 
Nation; which Harry Stephens hath ſo juſtly ridi- 
cul'd in his pleaſant Apology for Herodotus (e). 
We muſt take care likewiſe to diſtinguiſh the 
other Acts of Sovereigns from their Laws, leſt any 
ſhould imagine that all their juſt Donations, Alie- 
nations, ot Compacts, may be retracted by them- 


ſelves, or (7) by their Succeſſors. For upon theſe 
Acts a Right is obtain'd by other Men, which 
ought not to be taken from them againſt their 
Conſent, Hence it appears, that when a Man re- 
nounceth his Right, it is not neceſſary to add ex. 
preſly, that neither he nor his Heirs will do here. 
after any thing contrary to that Renunciatian ; 
and that if they do atrempt any ſuch Matter it 
ſhall be eſteem'd void. For, ſince in Deeds of 
this Nature a Man plainly declares his recedin 
from his Right to any thing, and profeſleth to 
tranſlate it on another Perſon, it would be evi. 
dent, without that additional Clauſe, that he can. 
not (witli any Force or Effe&) afterwards diſpoſe 
of that Thing, having no longer any Right or 
Title to it. And for the ſame reaſon, becauſe 
whilſt the Teſtator lives, no Man hath obtain'd a 
Right by vertue of his Teſtament, he may fairly 
alter it, even tho' he had ſtrengthen'd it with a 
Clauſe, declaring all Wills that ſhould hereafter 
be made to be invalid. For this indeed carries 
Grounds enough to make us preſume the latter 
Will did not proceed from his ſerious Intentions, 
yet if that very Clauſe be revok'd in that latter 
Will, the former will be of no Vertue or Efficacy, 
And ſo in Deeds and Inſtruments of Conveyances 
and other Contracts, if a Diſpute ariſe about any 
Point, (8) that which bears the latter Date ſhall 
take place of that which was made firſt. - 

VII. From what has been ſaid, we may like- 
wiſe gather the reaſon why a Man cannot be 
oblig'd to himſelf, or why he cannot enter into 
any Agreement or Promiſe purely directed to his 
own Perſon, no other Party being concern'd with 
him. For he who obtains a Right by any Obligs- 
tion, may fairly wave that Right, when by fo do- 
ing he injures not a third Man. But now in this 
Caſe the obliged and the obliging Party, or he 
that owes the Right, and he that obtains it, ate 
one and the ſame. Therefore ſhould à Man ne- 
ver ſo much reſolve to oblige himſelf, yet the 
Obligation would be in vain, ſince he could ex- 
cuſe himſelf from Performance at his Pleaſure: 
And he that can diſpence with himſelf in this 
manner is actually Free. Beſides, ſuch an Obl- 
gation could be of no manner of uſe ; becauſe 
when a Man gives or denies any thing to himſelf, 
he neither gets by the Performance, nor loſeth 
by the Omiſhon (J). 20 
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(a) Vide Cicere ad 'Attic, I. 3. Ep. 23. 
(4) Vid. Cod. I, 3. tit. 8. fi ex reſcripto nuptie petantur. 


ſome latter Edits, (See Eſth. 8. 8, &c.) 


(5) So in the Civil Law, new Laws and new Conſtitutions 


S. 13, Cc. of the Nr Vo 
) It is a Law of the XII. Tables, Ut gquiſque Legaſſet 

2 Lib. II. Tit. 22. De Lege Fatcid, 2 the eh 
(7) See Lib. VIII, Chap. 10: following. | 
(3) See Lib. V. Chap. 12. 5. 6. 


5) L. 2. Ed. Oxon. p. 98. 
(e) Cap. 40. 
Mr. Barbeyrac's Notes on S. 6. 


| (3) If Kings were Infallible, as they would in the Caſe before us always take proper Meaſures, and Command nothing but whit 
is for the great Advantage of the State, we might believe that whatever Laws and Orders they make ought never to * c 
bur ſince the contrary is evident by Experience, it is as abſurd, as prejudicial to a Society, to affirm, That what is once reſolvel 
and eſtabliſned, in what manner ſoever it is done, ſhould always continue in Force, whatever Inconveniences may ariſe from it 
The ancient Kings of Perſia, whoſe Laws were looked upon as unalterable, found themſelves often obliged to hinder their 15531 
and the Princes who in all Times have acted upon this Principle, altho* cloſely, 


eaſily obſerve the bad Conſequences of it, if they were careful to do their Duty, unleſs they were intoxicated with I 
nion of themſelves, and paffed up with a falſe Notion of Grandour. Ts 7 ; wich 8 yoo Of 


(4) Sce Mr. Hirtius's Diſcourſe, entitled, De Lege, Clauſuld, ut nò abrogari un 
a Claiſe, that it ſhall mt be repealed, which is the firſt Tome, third of his ſmal 
| have no force but for the future, they meddle not with whats paſt 
as theſe Words import, Leges & Conſtit«tiones futuris certum eſt dare formam negotiis, non ad faia Preterita revocari. Cod, Lid | 
Tit. xiv. De Legib. . Conſtitut. Principum, Leg. 7. See Mr. Daumat's Civil Laws according to the Order of Nature, Tit. I, Set! 


aſſet ſug Rei, ita jus eſto, i. e. As every Man bequeaths his Goods let Right bt 
ie beginning, Sec alſo Digeſt, L. Tit 16, We verbor. Significat, Legs 120. 
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(e) Thid. 1. 8. p. 476. 
(f) Add Senec. de Benef, Ls! 7, &c. 
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vam poſſit, munita, i. e. Of a Law ſtrengthened wit) 
Tracts and Comments. 
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But whereas it is ſometimes ſaid, that a Man is 
obliged to preſerve himſelf (1), the meaning of 
this is no more but that the Exerciſe of that Ob- 
ligation, inherent in every Man, is terminated 
in a Man's own Perſon, but it hath likewiſe a re- 
ference to Gor the Author of Natural Law, as to 
him who hath a Right of requiring the Perfor- 
mance of that Obligation, and of 7 its 
Neglect: And therefore a Man is ſo far bound 
to conſult his own Preſervation, as he is a Servant 
of Go p, and a part of Human Society, to which 
by the Divine Command he ought to ſhew him- 
ſelf a uſeful Member. In the ſame manner as a 
Maſter may rightly puniſh his Servant, and a So- 
vereign his Subject, who hath render'd himſelf 
unfit to diſcharge his proper Labours and Em- 
ploytnents. Neither is this Maxim, that a Perſon 
cannot oblige bimſelf, confin'd to ſingle Men, but 
extends to whole Bodies and Societies (2). As for 
that which ſome Authors urge about a Man's 
ſwearing to himſelf, That he will, for Inſtance, 
refrain from this or that Enormity to which his 
Evil Appetites incline him, this Obligation. bears 
the Nature of a Vom, the exaQting of which ap- 


rtains to Almighty Gop (a). 33 | 
on g ſince the Will of 


VIII. Another Reaſon why, 
Man is capable of conforming to a Rule, ſuch a 
Rule may be preſcrib'd to it, and an Obligation 
laid on it thus to conform, is, becauſe he ſtands 
under the Command of a ſuperior Power. Theſe 
two Conditions put together, render Men liable 
to Obligations, proceeding from Eternal Princi- 
ples. For when the Powers of any Agent are ſo 
tied up by Nature to an uniform way of acting; 
as that it cannot by its inward Motion ſteer a dif- 
ferent Courſe; the Action thus produc'd is rather 
Phyſical than Moral, and ariſeth rather from Ne- 
ceſſity than from Obligation. And, on the other 
hand, where a Perſon acknowledgeth no Superior, 
there can be no eſſential Principle apt to reſtrain 
his Inward Liberty. And, altho' ſuch an one 
ſhould never ſo exactly obſerve a certain Method 
ot proceeding, and conſtantly refrain from ſome 
kinds of Adions, yet this would not be taken for 
me Effect of any Obligation, but of his own free 
Pleaſure. It follows then, that he alone is capa- 
ble of Obligation, who (1) can have Knowledge 
of a Rule preſcrib'd him, and hath a Will intrin- 
tically free, able to ſteer contrary ways; which 
Will muft, however, when a Rule is injoin'd it 
by a Superior, be ſenſible that it ought not to re- 
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cede from it. And that ſuch is the Nature of 
Man, every one's Obſervation may inform him. 
IX. Obligations are laid on human Minds pro- 
perly by a Superior, that is, by ſuch an One as not 
only hath ſufficient Strength to denounce ſome 
Evil * us upon Non- compliance, but hath 
likewiſe juſt Reaſon, to require the retrenching of 
our Free-wills by his own Pleaſure. For when a- 
ny one is endued with theſe Qualifications, ſo 
ſoon as he ſhall command any thing, and ſhall 
farther ſignify the Good and Evil Conſequent on 
Obedience and Diſobedience, there muſt needs a- 
riſe in the Rational Faculty a Fear mix'd with 
Reverence, the former proceeding from his Power, 
the latter from the Conſideration of ſuch other 
Reaſons, as without that Motive of Fear, and 
barely by way of Counſel, ought to prevail on 
us to embrace the Command. Hence we con- 
ceive, that the Right of impoſing Obligations on 
another, or, which comes to the ſame Thing, the 
Right of commanding another, and of preſcribing 
Laws doth not ariſe barely from Strength, or from 
the Superior Excellency of Nature (1). Strength 
indeed, may of it ſelf ſo far bend me contrary to 
my Inclinations, as to make me chuſe rather, for 
a while, to obey another's Will, than to venture 
the Experience of his Force: But this Inducement 
ceaſeth, when once the Fear is over, and 1 ſhall 
then have no Reaſon why I ſhould not act rather 
according to my own Pleaſure, than according to 
his. And where a Man can bring no other Argu- 
ment for my Compliance to his Orders, but Force 
and Violence, nothing hinders, but that if I judge 
it expedient for my Affairs, I may try all Means 
to repel the Violence, and to aſſert and vindicate 
my own Liberty (2). __ _ _ 5 
X. It may not be improper here, to examine 
that Aſſertion of Mr. H:bbs, which he hath laid 
down in his Book, De Cive (b), and which runs 
thus, in the Engliſh Improvement of his Leviathan 
(c). The Right of Nature, whereby GO D reigneth o- 
ver Men, and puniſheth thoſe who break hs Laws, is 
to be deriv'd not from his Creating them, as if he re- 
quir'd Obedience as of Gratitude for his Benefits, but 
from his irreſiſtible Power. The Argument with 
which he defends this Notion is carried on to this 
Purpoſe. * All Right over others being either by 
Nature, or by Compact, that Right may be ſaid 
*to be granted by Nature, which Nature doth 
© not take away. Now ſeeing all Men, by Nature, 
bad a Right to all Things, they bad a Right every one 
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(«) Com. Felden ad Grot, I. 2: c. 13. f. 1. 
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oblig 
lay an Obligation upon himſelf, 


Ab 
( ), All the Power of obliging an intelligent Creature, 
imſelf Happy, or leſs Miſerable, 
Unhappy, 
er ſuch or 
ere alſo in vain for an intelli 
ward his Obedience, and puni 
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Mar. Barb, Notes on $. VII, VIII, and IX. 
" (1) Thar is ts ſay, That Man is the Object of the Duties that reſpect himſelf, but not the Foundation of them; 


7 
| @) Terent. Adelph. Malo cbadtus qui ſu um officium facit, c. 
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(ce) P. 187. 


if he 


to preſerve himſelt, * Example) or improve himſelf, he is not the Cauſe of it himſelf altogether, as if he could 
ut becauſe GOD will have him do ſo. See Lib. II. Chap. 4. S. 16. 
oy This is, becauſe theſe Bodies are looked upon as a ſingle Moral Perſon. See what is ſaid above, Chap. 1. $ 13. | 
1) Theſe Words ought to be added; acknowledgeth a Superior, can and the Author himſelf has not omitted them in his 
bridgment of the Duties of 4 Man and Citizen, Lib. I. Ch. 2. §. 4. where the reſt of this Sentence is found word for word. 
as Man, is founded upon the Ability and Will which he hath g : 
than he would be if he diſobeyed. If Man were ſuch a Creature, that he muſt nec ly be 
or that it were impoſſible that his Miſery could be increafed or diminiſhed, GO D 


make 
12 force him indeed to act af- 


ſuch a Manner, but he could not properly oblige him to ir (Gaſtrill in his Extract of the New Rep. of Letters.) It 
ent Being to pretend to ſubje& another's Actions to a certain Rule, if ir be not in his Power to re- 
_ his Diſobedience, and that by ſome Good or Evil, which is not the natural Effect or Produce of 

N Action irſelf, for that which is naturally profitable ot unproficable, works of itſelf without the Help of any Law, Mr. Lock's 


He that doth his Duty out of Fear of Pumſhmerce, will be ſure 


we Kare whilſt he is under Apprehenſion of being diſcoyer'd; but upon the Hopes of Privacy and Security, he never fails 
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ef them to reign over all the reit. But becauſe this Right 
could not be obtain'd by Force, it concern'd the Safety of 
every one, laying aſide that Right, to ſet up Men with 
overcion Authority, by common Conſent to rule and de- 
fend them: Whereas if there had been any Man of Power 
irreſiſtible, there bad been no Reaſon why be ſhould not 
by that Power, have rul'd and defended both himſelf and. 
them, ascording to his own Diſcreticn. To thoſe there- 
fore, .whoſe Power is irreſiſtible, the Dominion of all Men 
adhexeth, naturally by their Excellente of Power and 
conſequent ly it, is frem that Power, that tbe Kingdom 0= 
ver Men, aud the Right of «ffiicling them at his Pleas 
ſure, belongs naturally to Almighty G OD, not as Crear 
tor and GUraciuus, but as Ounipote ut. Now in this 
Diſcourſe, there are ſeveral Things that deſerve to 
e cenſir'd.-, For, in the firſt place, it may be 
queſtion'd, whether or no thoſe two Expreſſions, 
A Right of Sovereignty (upon account of Strength) 
is granted by Nature, and, A Right of, &c. is not ta- 
ken away by Nature, hang very well together. Be- 
cauſe in moſt Caſes, my not taking away a thing 
is by no means an Argument; that I therefore 
grant it. And ſince, not to be taken away, and to be 
1 * are different Things; ſuch a Right may 
[cem to be granted by ſome other Principle than 
Nature, tho' Nature doth not take it away. Be- 
ſides, that Maxim, All Men by Nature had a Right 
zo all things(1), ought to be interpreted with great 
Caution. By Right (b), he means the Liberty 
which every Man hath of uſing his natural Fa- 
culties according to Reaſon. Therefore his Prin- 
ciple, in a ſound Senſe, will amount co no more 
than this; By Nature, that is, upon the Removal 
of all Law, every Man may fairly uſe his Natural 
Strength againſt thoſe whom his Reaſon inſtcucs 
him thus to deal with, for the ſake of his own Pre- 
ſervation. But it. doth not hence follow, that 
barely by natural Strength an Obligation, properly- 
ly ſo call'd, may be laid on another: For to com- 
pe! and to oblige, are very different Matters; and 
tho' Natural Strength be ſufficient for the former, 
yet the latter cannot be perform'd by that Superi- 
otity alone. For, even according to Mr. Hobbs's 
own Notion, as one Man hath a Right of compelling 
others, ſo thoſe others have a Right of reſiſting bim. 
But now Obligation cannot ſtand with a Rig of 
reſiſting; becauſe it preſuppoſeth ſuch Reaſons as 
inwardly affecting Men's Conſciences, make them 


conclude, by the Judgment of their own Mind; 


that they cannot huneſtly, and therefore rightly re- 
liſt. And though it be irrational, to contend vio- 
lently againſt a ſuperior Strength, and by that 
means to draw upon ourſelves (2) greater Miſ- 
chiefs; yet there remains in us a Right of trying 
all Ways, either to drive off the Force, by the 
dexterous Application of other Force, or to elude 
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to Extrinſical (3). So that, on the whole Matter, 
by bare Force, not the Right of Reſiſtance, but 
only the Exerciſe of it, is extinguiſh'd. We may 
explain the Point by the Caſe of Brutes, wich 
which we Men live in- a lawleſs State: Now thoſe 
of them which we can maſtcr by our Strength, 
we lay hold on, and employ in our Service; but 
if any of them eſcape our Power, we are not apt 
to complain of any Injury - receiv'd from them, 
Nor can it here be replied, that Brutes are not ca- 
pable of Obligation; and that therefore they can- 
not be tied and engag'd any other Way, chan by 
Strength: For Mr. Hobbs himſelf acknowledgeth, 
(5), That a Captive of War, although capable gf 
Obligation, yet is under none, whilſt he is re. 
{train'd only by Natural Bonds, and before the In- 
terpoſition..of any Faith! or Compact; and that 
thercfore, ſuch an one may give his Conqueror 
the ſlip, or may aſſault him violently, ſo ſoon is 
he finds Opportunity. Seneca de Ira. I. 2. c. Ii. 
Nature bath ſo order d Things, that he whoſe Greatnif 
depends on the Fear of others, u not without Fear him. 
ſelf. Were we diſpos'd to be tedious, we might 
farther ſhew, that this Maxim of Mr. Hobbs 5 
meer Abſurdity and Nonſence, if applied to Gon 
Almighty. For how can Nature be ſaid to have 
granted any thing to Gop: Since Nature is either 
G © Þ. hiraſelf; or, at leaſt; the Work of*G on! 
For theſe Reaſons therefore, and becauſe it ſeems 
unworthy of the Divine Goodneſs, we conclude, 
that the Right of Commanding, or the Sovereign- 
ty of Gop, as it denotes the Virtue of imprinting 
Obligations on Mens Minds, is not to be derivd 
from the bare Conſideration of his Omnipotence: 
Neither do thoſe Arguments, brought by Mr. 
Hobbs from Scripture, prove the Truth of his Po- 
ſition. When Gop ſeems. to have Recourſe to his 
Abſolute. Power, about the Calamities ſent on Fo); 
we cannot hence infer; that he hath no Right o- 
ver his Creatures, but what ariſeth from that 
Power only; Fob himſelf, at the beginning of his 
Sufferings, made a true Declaration, by | what 


Right Go had depriv'd him of: his Goods, and 4 £ 


of his Children: The Lord gave (ſays he) and th 
Lord hath taken away : That is, why may not be recil 
at his Pleaſure thoſe Things which. be gave upon the ſant 
free Account (c) ? But when his Grief had ſo far pre- 
vail'd on his Reaſon, as to make him enter into 
Expoſtulation with Heaven, then Gop, to repreß 
the Inſolence of the Complaint, alledg d his Powe!, 
ſince the Sufferer had now, neglected to confidet 
the other Reaſons of the Divine Sovereignty and 
Command. And thus we commonly deal witl 
obſtinate and refractory Subjects; when they f- 
fuſe to hear our Reaſons, we ſhew them our Strength, 


Ext Applicat | to make them underſtand not only their Sin, bil 
XD Subterfuge and Eſcape : But neither can this | | 


ight conſiſt with that Obligation which is preciſely 
fo term d, and which Grotiu commonly oppoſeth 


their Folly too in oppoſing our Dominion. In tbe 
ſame Manner, if a Perſon complains of the Mil 
fortunes of Good Men, and the Proſperity of the 
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(a) Vide de Cive, c. 1. J. 7. 

0 ' (1) Sec Book 2. Chap. 2. 8. 3. 1 ' ' ' Pa fas dias: 4 - "Wi 
9 Pindar, Pyth. Od. 2. Ion xt q, &c. To kick againſt tlie Goad is a very dangerous Attempt. 
) But this External Obligation impoſes alſo, according to Grofivs, 

the Internal Obligation has Reſpe& to Right, properly ſo call d, 
to the Light of Conſcience, wfiereas an external 


(b) De Cjve, c. 8. J 2. (e) Add. Senec. ad Polyb. c. 29. _— e 
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: by Virtue of Which we act according to Reaſon, and agreeavl 
Right, which produces an external Obligation, imports no more than Impulit) 


to him that uſes chis Right, and hinders not but that he may do Evil in the Uſe of it, altho? in this laſt Caſe he can't: refiſt lad. 3 2 
fully. Grrtius, among other Inſtances, gives an Example of the ill Treatment which a Priſoner of War receives from a Conque, 
ror, and a Subject from his Prince, See De Fur. Bell, & Pacis Prolegom. S. 41. and Lib, 1. 6h. 4+ S. 3. and Lib. 3+ ch. 7+ 8% 


| Wicked, 4 1 | 


Grrtius, among other 
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a Neceiſity of not reſiſting, All the Difference is-this; T. 
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Wicked, when he perſiſts deaf to the genuine ſions of Cowards ; derived from G O D himſelf, and 
Cauſes of that Proceeding, in the laſt place, we reaching even to Brute Creatures; for even among H theſe, 
confound him with the Divine Omnipotence : As Nature gives larger Privileges and Portions to the Strong 
if we ſhould ſay, You that fancy your ſelf injurd, go than to the Weak. Livy hath expreſs'd the Notion 
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6 ry your Strength againſt GO D for Satisfaction. more conciſely, Omnia fortium eſſe, that the World 
8 7 _ 4 J 4 * * 3 of U Hobbes, when was made for the Bold and the Strong. Callicles (in 
1 9 he ſays, that the Obligation of paying Obedience Plato s Gorgias) purſues the ſame Argument: In 
t do Go is incumbent on Men, upon account of the firſt place, he lays down this Suppoſition, that 
n. their Weakneſs. For this could only make it a Nature and Law are many times contrary to each 


piece of Folly in us, not to redeem ourſelves by other: He inſtanceth in the Caſe of Injury; to re- 
obeying, from ſome greater Evil: But it doth not ceive which is by Nature the moſt baſe and vile, 
at all take away our Right of deſiring, and of en- (7) as the Treatment of a Slave, not of a free Subject; 


ſ deavouring, by all means, to eſcape the Superior yet to do an Injury is much worſe in the Conſtru- 
of Strength which thus oppreſſeth us. But ſuch a ction of the Law. He obſerves it to have been 
e. Right is utterly excluded by every true Obligation. the Policy of Law-givers to encourage this latter 
1. Nor is this Conſequence good, Of Tivo Omnipo- Notion, ſo to order the uſeful Engines of Praiſe 
at tents, neither can oblige the other, therefore Men are o- and Diſpraiſe, as to hinder others from growing'too 
or blig'd to G0 D, only becauſe they are not Omnipotent; powerful for them; well knowing, that they were 
as were the Antecedent never ſo unqueſtion'd, Not otherwiſe (8) an unequal Match for the Multitude. 
it, to ſay, that the Fancy of Two Omnipotent Be- (9) Now Nature ber ſelf (lays he) as I imagine, ſhews 
neſ ings is (4) an impoſſible Suppoſition. Neither did it rs be ju#t and right, that the Good and the Strong 
im. our Saviour intend to aſſert his Right againſt Sau! ſhould bave, in every thing, a larger Share than the Bad 
ht by that Argument, Ir x hard for thee to kick againſt and the Weak. And therefore, whereas Xerxes and 
s þ the Pricks; but rather to reprove the Boldneſs and Darius had both made uſe of this Pretence, the for- 
on Vanity of Saus Deſign. Nor was that mighty mer againſt the Grecians, the latter againſt the Scy- 
ave Convert afterwards invited by Ananias into the thians ; he ſays they did all this according to the Law 
her Chriſtian Faith, barely by being inform'd how of Nature. He complains, that the rigid Doctrine 
N much above his Strength it was, to deſtroy that of Fuſtice damps and oppreſſeth the generous Spi- 
ems Profeſſion. We have applied ſo much the more tits of young Men; or that, on the contrary, 
ude, Diligence to the confuting of this Opinion, the when any one breaks thro' thoſe formal Reſtraints, 
ign- more Danger we apprehend of its being abus d by he ſeems to ſhake off his Ruſt, and to ſhine in all the 
ting al violent and head-ſtrong Men. In Thucydides (5.) Splendor of Natural Right. On this Principle, he ſays, 
ard che 4:benian Ambaſſador ſpeaks to this Purpoſe, Hercules drove off Geryon's Oxen, who neither fold 
nce; A 77 follow the common Nature and Genius of Mankind, nor gave them him; the Hero having a natural Right 
Mr: which appoints thoſe to be Maſters who are ſuperior in to the Oxen, and all the other Goods and Poſſeſſions of In- 
Po- Strength. Thu Law is not of our making, nor are we ferior Puny Mortals. And this is indeed the Maxim 
o bit the fir ft who have uſed it; but we received it as it came which the great Bullies of Mankind would have 
Fob; down to us, and we ſhall leave it to guide the Practice of prevail in the World: Hoe Ithacus welit, & magno 
Fr 9 all Poſterity. Dionyſ. Halicarn. I. 1. Ir is a Law 1 mercentur Atride. Plutarch's Opinion is much more 
-ehar Nature common to all Men, and which no Time ſhall diſ- moderate, and might be admitted with leſs Ex- 
of his annul or deſtroy, that thoſe who have more Strength and ception, (10) It is the firft and principal Law of Na- 


Excellence, ſhall bear Rule over thoſe that have leſs. ture (ſays he) that he whoſe Circumſtances require Pro- 
(6) Brennus (in Plutarch's Camillus) calls it a moſt tection and Deliverance, ſhould admit bim for his Ruler 
ancient Law, that which gives to the Valiant the Poſſeſ= ho is able to reſcue and to defend him. | 
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| ERS Mr. Barb, NOTES on S. 10. 
(4) See how Mr. Locke proves this, in one of his Letters written in French, becauſe it was to be ſhewed to a Perſon of Quality, 
who did not underſtand Latin. Two Omnipotent Beings are altogether inconſiſtent, becauſe we muſt neceſſarily ſuppoſe, that 


int the one muſt always will what the other does; and in this Caſe, he, whoſe Will is neceſſarily determined by the other, conſe- 
epre quently has not that Perfection; for *cis better to be free, than to be ſubject to the Determination of another's Will. But if they 
owe, are not both reduced to the Neceſſity of willing the ſame Thing always, then the one may deſire to have that done which the 
fidet other would not, in which Caſe the Will of che one muſt prevail over the Will of the other, and ſo he, of the Two, whoſe 
N 7 Power can'c bring about what he would, can't be Omnipotent, becauſe he can't do ſo much as the other. So that there can't be 
y and Two Omnipotent Beings, and conſequently not Two Gods, p. 413. See alſo Mr. Clerc's Ontology, Sed. 3. ch. 10. $. 3- 
| with | W A. *, TE oy En 7 wo wh MN outus NamylO- wan quotus dvayraidr, & av kounh egen, 9 was dre 947 
* " Popaov, ür KeHlEsv®a Rep [of N et 5 Ad > 200 i ac 4 q 8. . 
acts m7 5. 7 See alſo — 4 Ea 3. ck s. wy todd b2roaabah e e ee © apes Wh. 
ren ) Brennus's Words, in Plutarch's Camillus, are theſe, OU $4} dhe Y de d - AAS TO 37 
b : 4 . 4 ue7g Ye dle d t Sov ,t ANNA Tdh, urid 7 
n, but © ay d , os 28 xecrTove H ñniνον ⁰ u dr why Or Sn 8 805, x, Ted Toy cis Td Suela- 8 30 1 e g ο 
In the VSS 72 Cure MO xen 74 eln o um 7 Um deectewy. 
e Miſ⸗ (7) Plato's Words are, Oy 3 Abòe Tus * niInua 10 eu, ann dvrSpantids , Cc. 


| (8) It NN by this ace, as It is printed in all the Editions of the Original, that this Writer did not conſult the Greek 
=, 8 mien HE quotes, og thro? Inadvertence, did he ſometimes throughly underſtand the Latin Tranſlation. Callicles in 
MJ Þiſcour uy 8 Tus Vo $5 04,043 ν⁊ dy r- 8751 9 h VVords both very clear and coherent with the former 
2 — 4 4 2 ius Ficinu aving tranſlated them in an ambiguous Manner, unleſs one confiders them chroughly, thus, Qui 
_ f F N 1 12 ſunt & multitudo ipſa elt; Mr. Pufendorf thought that he had ſaid, Lawgivers are weaker than the People, 
hat Laws mae C ſt ons LY es multitudine ipſa, or in the Greek, A rige F n, Whereas the Senſe of Callicles is, 
eos others and chief 12 by the People, who thought themſelves not ſtrong enough to defend chemſelves againſt the In- 
% Tranſiator did not mis 1 People, which ſuppoſed the Great ones to oppreſs them, and ſo I have render'd it, tho the 


( 2 Hd 34 (pa) puns dvrh Smodiver dy, 371 Axa“ Ni I dutive vd ⁰τh, - M MN e, Y Auudld tp Je Aννẽ,l pu. 
1 8 J WV e \ 0 ' ' N 2 
r h ee Cas bona) Y ue T4, 70 T@ 0th ,, I owe ẽ,,;uoy, dDνν xa goo νπνννe- 


op. p. 290. 
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XI. Others there are who derive the Origine of 
Sovereignty, or of the Power of mporeg Obli- 
gations on another, from Eminency or ſuperior 
Excellency of Nature, which they pretend is of 
it ſelf ſufficient for that great Purpole. They 
draw a main Argument fromithe Nature of Man, 
in whoſe Mind, as in the moſt excellent Part, is 
ſeated the N i4worizir; the DireFive: Power. To 
illuſttate which, they: alledge the Authority of 
Cicero (1), When he commends the Latin Phraſe 
exire det ꝑoteſt ate, las applied to rhoſe, who are car- 
ried away from Rational acting, by the Fury of 
their Paſſions and Luſts; ſuch Men being truly 
gone aut of tbe Power or Command of their Minds. 
(29 Ariſtotle like wiſe, is brought in to ſtrengthen 
their Party, becauſt he hath ſomewhere declar'd, 
that if a Man can be found excelling in all Vir- 
tues, ſuch an one hath a fair Title to be King. 
Thus the moſt ſuperlative Pre-eminence of GOD, 
would, they fay, (deſerve Veneration, though he 
had never created the World. Farther, to this Pre- 
eminence of Nature they add Non-accountableneſs ; 
and affirm, That for this Reaſon only, if Man u- 
ſeth Brute Creatures (whom he ſo far excels) any 
otherwiſe than with Decency and: Moderation, he 
may do it fairly and ſecurely, and they have no 
Right to complain of their hard Treatments: Be- 
cauſe when one contends with another about Mat- 
ters of Right, he doth, as it were, compare him- 
ſelf with him, and is willing that both ſhould be 
judg'd by the ſame Law; but this cannot be ad- 
mitted in Two Natures ſo vaſtly different, that 
one may be ſaid ro have been made for the ſake of 
the other. And therefore they pretend, that Gon 
declar'd Mens Right over Brutes, purely on ac- 
count of their ſuperior Nature. Whence, they 
tell us, if a Man, for abuſing his Cattle happen 
to be puniſh'd-by the Magiſtrate, this is not done 
in Favour of the Beaſts, but for the ſake of the o- 
ther Subjects, whoſe Intereſt it frequently is, that 
every one ſhould uſe well what he poſſeſſeth. On 
the ſame Score, they ſay, the Body ought not to 
complain, though .ic ſhould, by the Command of 
the Soul, be waſted and worn out in Labours ; ſince 
it is in ſo high a Degree ſurpaſs'd by that Nobler 
Parr. f Ka 
But, to deliver our own Judgment, we cannot 
yet be perſuaded, that from a bare Tranſcendency 
of Nature, can ſpring a Right of impoſing Obli- 
gation on others, who have in themſelves a Power 
of being their own Governors and Directors. For 
neither doth a Superior Nature always imply a 
Fitneſs to Rule an Inferior; nor do the different 
Degrees of Perfection, in natural Subſtances, im- 
mediately denore a Subordination, and a Depen- 
dance of one upon the other. But rather, ſince 
the Perſon who is to receive the Obligation, hath 


in himſelf a Principle of guiding his own Acti- 
ons, which he may judge ſufficient for his Turn; 
there appears no Reaſon why he ſhould ſtand pre. 
ſently convicted in his own Conſcience, if he adtz 
rather by his own Pleaſure, than at the Will of an- 
other, who in Nature excels him. And therefore 
tho' that Notion of the Epieureant, was moſt ſenſe. 
leſs and impious; in which they deſcrib'd the Gods, 
as enjoying their own Happineſs with the higheſt 
Peace and Tranquillity, : far remov'd from the 
troubleſome Care of human Buſineſs; and neither 
ſmiling at the good, nor frowning at the wicked 
Deeds of Men; yet they: rightly enough inferr d, 
that upon this Suppoſition, all Religion, and all 
Fear of Divine Powers, was vain and uſeleſs. For 
who will-Worſhip another, that is neither willing 
to aſſiſt, nor able to injure him (3)? The Contem- 
plation of ſo. Noble a Being as this, mays indeed 
excite Wonder in us, but it can never produce O. 
bligation. Beſides, we) Chriſtiunt confeſs, that 
there are created Spirits indued with a Nature fat 
ſurpaſſing our own ; andiyet we acknowledge. no 
Sovereignty that they bear over us, immediately 
on their own. Account. Apocalypſ. XXII. 9. Mar, 
Antonin. I. 6. c. 44. F the Gods do not at all regard & 
order Human Affairs (which yet it is the bighest Impieij 
to imagine) to what Purpuſe are cur Sacrifices, our Sup 
plications, and our Oaths, and our other Aci of Mo. 
ſhip, by which we ſuppoſe the Divine Powers 0 be eve 
preſent and converſant among#t us? Cicero de Natur, 
Deor. 1. 1. c. 2. There have been Men in thei World, 
who thought the Gods not in the leaſt concern. d-about 
Human Affairs. Were this Opinion admitted for trie, 
there could be no ſuch thing as Piety, Holineſs or Religi- 
en among#t Men: For to pay theſe Regards to the Divine 
Nitures, is moſt agreeable to Goodneſs and to Purity, pri 
vided they take notice of our Actions, and are the 4 
thors of any Benefits and Advantages in our Lives. But 
if the Gods are neither able nor willing to help us, nor at 
all beſtow their Care and Obſervation on our Proceedings, 
and ſo derive no Bleſſings, no Favours upon Mankind, 1 
what End is our Worſhip, our Honours, and our Prayer, 
the Tribute which we now pay to the Immortal Beings! 
As no Virtue can [ubſiſt in Hypocriſy and Shew, ſo 15 
cially Piety would he ſoon loft in that Diſguiſe; and tb Wl 
farewel to all Holineſs, and all Religion; which being 
once baniſh'd the World, what could follow but the . 
ſery of utter Diſorder, of Univerſal Confuſion ? And 
again, What Piety can you owe to him from whom j Wl 
have receiv'd no Benefit ? Or how can be claim a) 
thing as his Due, who hath no Merit to plead in his Br 
half? Idem de Nat. Deor. I. 2. The common Tr 
tle which our Anceſtors. gave Fu was, Opt: 
mus Maximus, molt eminent in Goodneſs and in Gre 
neſs. In which we find Goodneſs, or Beneficenc?, 
preferr'd to Greatneſs; it being a more noble, and 
more excellent, as well as the moſt acceptable 
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Mr. Barb. NOTES on S. 11. 

(1) Tully's VVords are, Itaque nihil melius, quam quod ef in conſuetudine Ser monis Latini, cum exiſſe ex poteſtate dicimus eu, 4 
effranat i feruntur. aut libidine, aut Iracundia, Tuſc. quæſt. lib. 3. ch. 5. To which VVords it may be convenient to add anothef 
Paſiage of Cicero's, which will ſhew that the former is very well apply'd, Qui igitur exiſſe ex poteſtate dicuntur, idcirco dicuti 
quia non ſunt in Poteſtate ment ie, cui regnum tot ins Animi a Natur tributum eſt. They therefore who arc ſaid to go beyond ther 
Power, are ſo termed, becauſe they are not under the Command of their Underſtanding, to which Nature has given ſupreme 00 


vernment of rhe Soul. | 
(3) See this Aut or's Treatiſe De Republica, lib. 3. ch. 17. 


— 


9 


3) The Greek of Antonine is, E. d mel und iO. Ee (ai 9631) mayer N J, Fonds va fv, wal? 2 | E: | 


Bs, undls opvvou, winds 2 RANG meg o ous, 

Tully's Latin is, Sin autem Dii ne que poſſunt nos juvare, 
ab his ad hominum vitam permanare 
Tully de Nat. Dearum, lib. 2. ch. 25. 


Te it d Tos movies, Y ov Areviag Tvs eng ed Tous: mm 
neque volunt, nec omnino curant, nec quid Agamus animadvertunt, nec eft 4" 
poſſit, quid est quod ullos Diis Immortalibus Cultus, honores, aut preces adhibeamus. 
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Good, than to poſleſs the high- 
Ovid. de 


prerogative to be G 
eſt Degrees of Majeſty and Strength, 


Pont. J. 2. El. 9. 


Nunquid crit quare folito dignamur honore 
Numina, ſi demas velle juvare Deos? 


What Vows would to regardleſs Powers be paid ? 
They loſe their Altars, if we loſe their Aid. 


ry n R 


The Inſtance about Brutes is nothing to the pur- 
poſe ; for they are not held by Obligation, but 
only by Force, or by the Enticement of Food: 
Neither would they act contrary to their Natures, 
ſhould they endeavour to throw off the Yoke and 
the Authority of Men. As to the Argument a- 
bout the Soul, when that is ſaid to bear a Sovereign- 
ty over the Body, the Speech is Figurative : For 
Sovereignty, or Command, is not properly under- 
ſtood but between two Perſons, or two compleat 
Natures ; and the Body is ſubject to the Soul, by 
virtue of the Phy/ical Combination, not of any 
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if à King were to be conſtituted by free Election, 
the Crown ought to be given to the moſt deſer- 
ving Perſon (4) («); yet would not he bear the 
Sovereignty by a Right deriv'd purely from his 
ſuperior Gifts and Excellencies, but by virtue of 
the Donation made him” by the Conſent of the 
Electors. 

XII. It muſt be acknowledg'd therefore as a cer- 
tain Truth, That neither Strength, nor any o- 
ther NaturalPre-eminence, is alone ſufficient to de- 
rive an Obligation on me from another's Will; but 
that it is farther requiſite, I ſhould either have re- 
ceiv'd ſome extraordinary Good from him, or ſhould 
voluntarily have agreed to ſubmit my ſelf to his Di- 
rection. Plin. Paneg. E 38. (1) Nature doth not or- 
dain among ſt Men as ſhe doth amongſt Beaſts, that the 
Power and the Sovereignty ſhall paſs to the ſtrongeſt. For, 
as we naturally yield and give up our ſelves to ſome 


7 ſingular Benefactor, (2) ſo if it appears that this 
henefactor both intends my Good, and can con- 


® ſult it better than I my ſelf am able, and, farther, 
Sway. Eſpecially if it ſo happen, that I am behol- 


cc Ading, why may not he, by his own Right, 
etrench that Freedom in ſome Particulars? And 
then, as for the other Caſe, he that conſents to ad- 


Moral Tie. Laſtly, the Citation from Ariſtotle, 


doth actually claim the guidance of me, I have no 
reaſon in the World to decline his Government and 


een to him for my very Being, Act, xvii. 24, Ce. 
or be who firſt confer'd on Man the Benefit of 


mit another for his Sovereign, declares, by this his 
own proper Act, that he will conform to his Sove- 
reign's Pleaſure. Though indeed to make a Law- 
ful Sovereignty ariſe from Conſent, it is farther ne- 
cefſary, that by this new Subjection, no prejudice 
be offer'd to the well-grounded Right of a thicd 
Perſon, and that the one Party may juſtly have 
ſuch Subiects, and the other Party as juſtly ſuch a 
Governour. From theſe two Springs we conceive 
all thoſe Obligations ro flow, which do, as it were, 
caſt an inward Tie and Reſtraint upon the Liberty 
of our Wills. But becauſe tis beyond the Power 
of any Moral Bonds, utterly to ſuppreſs our Na- 
tural Freedom of acting; and becauſe ſuch is ei- 
ther the Lightneſs or the Wickedneſs of moſt Mens 
Minds, that they deſpiſe theſe: Grounds of Domi- 
nion, as feeble Reaſons for Obedience ; hence 
there-ariſeth a Neceflity of adding ſome further 
Motive, which may work on our diſorderly Luſts 
with a ſtronger Effect than the bare Senſe of De- 
cency and Honour. And this Addition is the more 
requiſite, in as much as, generally ſpeaking, the 
Wickedneſs of one Man tends to the Damage of 
another : Whereas we ſhould be more willing to 
leave a Man to his own Guidance, provided his 
Sins would incommode no Body but himſelf. Now 
there is nothing which could have ſuch an Effe& 
as this, but the Fear of ſome Evil to be inflicted 
upon our violating an Obligation, by ſome ſtron- 
ger Power, whoſe Intereſt ic was, that we ſhould 
not have thus offended. ' So that Obligations re- 
ceive their final Strength and Authority from 
Force, and from a Suppoſition that he, whoſe Bu- 
ſineſs it is to ſee them obſerv'd, is furniſh'd with 
ſo much Power, eicher originally inherent in him- 
ſelf, or conferr d upon him by others, as to be able 
to bring ſome conſiderable Evil on the Diſobedi- 
ent. For amongſt wicked Subjects, He muſt needs 
be a very precarious Ruler, hom they can deſpiſe 
without Danger. On the contrary, His Domini- 
on is ſettled on a firm Bottom, who, in the firſt 
lace, bears a juſt Ticle to it, and, beſides this, 
14th ſo much Force always at his Command, as is 
ſufficient to reduce the Seditious, and to reſtrain 
the Tranſgreſſors. (3) Sophocl. Ajac. Flagellif. p. 61. 
Ed. H. Steph. 8 | 


Nor Laws, nor Governments could ſtand ſecure, 
Without the Guard of Fear; nor Mighty Chiefs 

Secure the Faith of Armies, but ſuſtain'd 

By aweful Dread, and Shame of doing ill. 
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arch in Apophthegm. 
Ed. H. Steph. 


(1) Pliny's Latin is, Nec 
(2) This and the following Reaſons ſerve racher to 
a lure and proper Foundation; 


Ing, and being Almighty, 


* 


leh all lawful Authority, 
Mable to the Will of GOD, known to us, either by 
Nate Reaſon why they on 
Ot, that Conſenr, and all other 
2xX'm of Natural Right, which 
20. tollowing. ; 
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uti inter Pecudes, fic inter homines [Lex Naturæ] poteſtatem & 


(a) So far the Saying of Cyrus will be true, That no one ought tobe a Governor, who is not better than his Subjects. Plu- 
And in the ſame Senſe we muſt take what Socrates urgeth in Xetiophoh, De Rebus Memorab. I. 3. p. 453, 454+ 


5 Mr. Barb. NOTES. - 
(4) Plutareh's Words are, "Ape Av M bs & Abel H= bel 7 dpyuubvev. ; 


- " 


Imperium valentioribus dedit. 


ö make an Obligation ſtronger and more reaſonable, than to eſtabliſh it upon 
rhe for, in my Judgmenr, there is properly but one general Foundation ot an Obligation, to which 
others may be reduced, and that is, Our Natural Dependance upon the Supream Authority of G O D, who has given us a Be- 
can puniſh thoſe that diſobey him; and, on the contrary, reward thoſe that obey him. From hence 

upon the account of which, one Man commandeth another; for that is lawful only when it is confor- 
ö Revelatiog, or the mere Light of Nature. But if amongſt Men, the imme- 

ht to be ſubject ro the Command of another is ordinarily this, That they have voluntarily conſented 
Engagements whatſoever, which they enter into, are obligatory upon the Account only of that 

tells us, Thar every one ought to obſerye what he has engaged himſelf to. See Lib, 2. ch. 3. 
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1 (3) The Greek of Sophacles is, Ou 8 wir” r dy bv Tha vu ntxke 
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Arrian EpiB. I. I. c. 29. p. 164. Ed. Cantab. Tu 
not — 4 the Lord of another Man, but Life and 
Death, Pleaſure and Pain, are the A Sovereigns 
whom we obey: Take away theſt, and bring me before 
Czſar, and ſee how little Majeſty without Terror can 
prevail upon a May's Reſolution. | 
From our Diſquiſitions on this Head, ſome 
Temper may be found and applied to that Maxim, 
which ſome have more crudely utter'd, that Right 
and Law is nothing elſe but what pleaſeth the ſtronger 
party: For indeed Laws can hardly obtain their 
outward End and Effect, unleſs they are ſupported 
and arm'd with Strength, ſo as to be able, up- 
on Occaſion, violently to force a Compliance. 
Solon, as he us' d to ſay of himſelf, atchiev'd the 
greateſt Things, 3% El H Jixny curag lab os, by cou- 
pling together Fuſtice and Strength, Plutarch Solon, 
p. 86. Ed. Wechel. - And there is no Argument of 
greater Efficacy in Human Affairs, than that which 
Seylla in Ovid (Metam. 1.8. v.59.) uſeth concerning 
Minds, | FITI9 


In tauſaq; valet, cauſamq; juvantibus armic. 


With a good Cauſe, he brings as good a Sword 
to ſecond it, —— 


Even all that Pleaſure, and Joy of Conſcience, 
upon Performance of our Duty, and thoſe Hor- 
rors and Tortures of Mind, which are the con- 
ſtant Attendants of Sin, both which we are in 
Piety oblig'd to admit and acknowledge, proceed 
from the Strength and Power of Almighty Gon, 


Puniſhers, as contemn the Authority and Re. 
ſtraints of other Men. Juvenal. Sat. 13. v. 193. & ſeqg, 


4 


Cur tamen hos tu 

Evaſiſſe putes, quos diri conſcia Facti 

Mens habet attonitos & ſurdo werbere cædit, 
Occultum quatiente animo tortore flagellum ? | 
Pena autem vebemens, & multo . ar illis 
Quas aut Cæditius gravis invenit, aut Rhadamanthu;, 


Notte dieque ſuum geſtare in pectore teſt em. 


But why muſt thoſe be thought to ſcape that feel 
Thoſe Rods of Scorpions and thoſe Whips of Steel, 
Which Conſcience ſhakes, when ſhe with Rage con- 
15! ...»- (trouls 
And ſpreads amazing Terrors thro' their 4 > 
Not ſharp Revenge, nor Hell itſelf can fing 
A fiercer Torment than a guilty Mind; 
Which Day and Night doth dreadfully accuſe, 
Condemns the Wretch, and ſtill the Charge renews 
Mr. Cre), 


And indeed it highly concerns the common Gool 
of Mankind, that all Men believe and confeſs the 
Certainty of a Divine Tribunal, incapable of the 
leaſt Corruption, where Judgment is to be paſs 
on thoſe, who, by means of Cunning, Collufion, 
or Strength, have declin'd the juſt Performance of 
their Duty. Hither may be refer'd that of Platand 
(adverſ. Colot.) Tis eaſier to build a City without rium 
to hold and ſupport it, than to make a Commonwealth IS 
either unite or ſubſift, without the Acknowledgment f. 


who can eaſily make ſuch Wretches their own GOD and a Providence. (5) | 
— * 6 — T1 . an le * ob — 1 


(4) The Greek of Arrian is, Arn. ay 
wat T Raton g % 5. Jes, l $Ugt . - | 


”* , > , 4» 7 » — a * , 
(5) Plutarch's Words are, 'AAA& roars &v wot oxat x edt ous 
du h,, N acbios mygioer: But our Author treats more largely elſewhere, of the Uſe of Religion in the Life of Ma, 
and ſhews us, how it is the principal and moſt ſtrong Bond of Society. In the hi 


op 


Fear of a Deity, ſo far as every one found himſelf able ro 


Mr. Barbeyrac's NOT E S. | | ve i 


preſs another with [mpunity, they would attempt any thing » | 


— 


n 3 | Mw 
etc, In maimia + wet Yew En dat Selene mevmims Ml 1 


independant Stare of Nature, if there were u 


they pleaſed : Honeſty, Modeſty, and Fidelity would be eſteem'd meer Chimera's and empty Names; no Man would take him A | A 
obliged to do any Good but upon the Account of his own Impotency. Further, without Religion no Civil Society can be mai» 


tained ; the Fears of Temporal Puniſhments, the moſt ſolemn Oarhs and Engagements, to be faithful Subjects, t putation ci Wn 
keeping our Engagements inviolably, and the Knowledge of the Cares of our Kings and Governors, to ſecure u the Inc 
veniencies of our natural State, are not of themſelves ſuffcient to keep Subjects ro their Duty; for Death being t | 


only Thing 1 9 


the World which is moſt feared by them who believe no GOP, we can't but acknowledge the Truth of that Maxim, Ae it 4 


&news to die, knows not to be forced. He that has Reſolution enough to die bravely, is capable of attempting any thi 


his Sovereign, and he can't want ſome ſpecious Motives or Pretences to entertain ſuch a Deſign; as for Example, The Beek = 

hath to avoid the Evils which he apprehends from the preſent Government, an Endeavour to procure himſelf the Suprean Wl 

Power, but, above all the Juſtice which he may fancy himſelf to do by ſuch an Art:empr, either becauſe his King may ſeen » Wn 

him not to diſcharge his Duty, or becauſe he ſtatters himſelf, that if he were in his place he could do much better. Such br 
rences as theſe readily preſent themſelves, when Men have a mind to put ſuch, Projects in Execution, and they may effett tt! 
Deſigns, if rhe Prince neglects in the leaſt to ſecure himſelf againſt the Attempts of Aſſaſſins (in ſuch Caſes, wh can anſwer ſi 
his Guards themſelves? ) or ſeveral Perſons conſpire together againſt him, or in a foreign War, his Subjects revolt to the Encn. Wl 
Beſides, Subjects rhemſelves would do many Tujurics one to another, for as in Civil Judicatures Sentence muſt be given according ve 
Acts and Proofs that are evident, all the Crimes, from which ſome Profit may be acquir'd, may paſs for —_ Management, wii! 
every Man applauds himſelf for, as often as he is ſo lucky as to commit them without Witneſs. No Man would exerciſe any 4 al 

of Charity, or do any friendly Offices, were it not for the certain Hope of ſome Glory or Advantage, which would reden 
ro him by it. If the Senſe of all Chaſtiſement from Heaven were baniſhed no Man could depend upon another's Fidelity, eic 
one would live in perpetual Diſquiet thro' fear and ſuſpicion of ſome Deceir, or baſe Uſage from their Equals. Nor would 9 
vere igus themſelves be better diſpos'd than their Subjects to good Actions. For having no Principle of Conſcience to keep tbet 
in, chey'd ſell all Offices, yea, Juſtice it ſelf; they'd aim ar nothing but their own Intereſt, to which they'd. ſacrifice the fu 
pineſs of their Subjects. And If they apprehended rheir Subjects to revolt, they'd endeavour to weaken them as much as poſſ i 
a: rhe only way to maintain their Authority againſt Attempts of the Oppretiors. The Subjects, on the other ſide, for fear of 7 
preſſion, would ſeek all Occaſions to ſhake off the Yoke, and in the mean time live in Diſtruſt one of another. The Husband 1% 
Wife, at the Diſagreement that happens between them, would lay hold on the Sword or Poiſon to deſtroy each other, and le 
Fear of their Children, Servants, and the reſt of their Family. For ſince without Religion there is no Conſcience, it uit 
hard to diſcover theſe ſort of Crimes, which are uſually committed in ſecret, and are ſeldom diſcovered, but by ſuch Men Bl 
as ariſe from a guilty Conſcience. The Duties of a Man and Citizen, lib. 1..ch. 4. S. 9. Thus our Author explains this Po 
and Experience verifies his Aſſertion. We may add to this, two Examples, which the excellent Author of Parrba ſiana mas i 
uſe of to prove the ſame thing. The Hiſtory of China (ſays he) tells us, that the Great Men among the Chineſe believe neither the-“ 
ing of a GOD, wh» governs all Things, nor the Immortality of the Soul, and ſo we ſay that the Virtue of the Chineſe conſiſts in 10114 
but a profound Diſſimulation of their Vices. Mem, de Le Chine Tom. 1. Lib. 5, and Tom. 2. Lib. 1. Among the Fews, the Sadie 
wit denied the Immortality of the Soul, tho? they believed a GOD, and tho? they rejected a Providence, made it appear by ce 8 
Converſation, that they could not be of that Opinion, but they muſt be Enemies ro Society, For 7oſephus ſays of them, 4 * I 
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here eſtabliſhed. | | 
XIII. But that a Law may be able to exerciſe 


its directive Force, there is requir'd in the Perſon 
for whom 'tis made, a Knowledge both of the 
Taw-giver and of the Law, For how can any 
Man pay Obedience, who neither apprehends to 
whom it ſhould be paid, nor to what Duties his 
Obligation binds him ? And here it will be ſuffici- 
ent, that a Man hath once been Maſter of ſuch a 
Knowledge: For he that forgets, what he once 
knew, is not at all loosd from his Obligation, 
ſince he might well have ſecur'd his Remembrance, 
had he taken up, as he ought to have done, a real 
Deſire and Reſolution of obeying. Now to the 
Knowledge of the Legiſlator, 'tis hardly poſſible 
any Man ſhould be a Stranger. For, as to natural 
Laws, that they have the ſame Author with the U- 
niverſal Frame of Things, none can be ignorant, 
that will but make Uſe of their ordinary Reaſon. 
Much leſs can the Author of Civil Laws be hid 
from the Apprehenſion and Notice of his Subjects: 
Since he is conſtituted, either (1) by the expreſs 
and open Conſent of thoſe Subjects, or elſe (2) by 
= thcir tacit Agreement, whilſt they any way ſub- 
= mit to his Command, How we arrive at a Senſe 
of Natural Laws, by the Contemplation of human 
Condition, we ſhall hereafter have occaſion to ex- 
2 Civil Laws are convey'd to the Subjects 

\nowledge, by a Promulgation, publickly and 
(3) perſpicuouſly made. In which there are two 
Conditions which ought to be clear and certain, 
fuſt, that the Laws proceed from him who hath 
the chief Command in the State ; and, ſecondly, 
that the Meaning of the Laws is ſuch, and no o- 
ther. The former Condition is then known, when 


ni the Sovereign promulgates a Law either by his 
f Na, own Voice, or by Perſons of his Deputation. 
were” bar theſe Perſons publiſh Laws by the Command 
ing nd Authority of the Sovereign, there is no Que- 


xe nai RR ion to be made, it it appear that they have been 
tation ) employ'd uſually by the Sovereign in declaring 


e luca: 3 be 20 
Thins » AE... Will; if the Laws are brought into Uſe at ju 


therefore who would preſcribe Laws to nothing derogatory to the Sovereign's Power. 
others with any Effect and Validity, muſt build For it is not to be ſuppos d that a Miniſter ſhould 


their Power on the Foundations which we r that for a durable Decree of his Prince, which 


is not ſo, or that he ſhould impudently uſurp ſo 
extravagant a Power; ſince in an Enterprize of 
this Nature, there could be no hopes of Conceal- 
ment, or of eſcaping due Puniſhment for ſo inſo- 
lent an Offence. As to the other neceſſary Point, 
that the Senſe of a Law may be clearly appre- 
hended, it is incumbent on the Promulgators, to 
uſe the greateſt Plainneſs that the Thing is capable 
of: Contrary to that Management of Caligula, 
who wrote his Laws in ſmall Letters, and fix d them 
in a high Place, in this Manner only ſhewing them 
to the People. (a) b 
If any thing in the Laws ſeems obſcure, the 
Explication of it is to be ſought, either from the 
Legiſlator, or from thoſe Perſons who are by him 
appointed to judge according to the Laws. For it 
is their Buſineſs, obſerving a right Interpretation, 
to apply the Laws to particular Caſes, or upon the 
Propoſal of ſuch or ſuch a Fact, to declare the 
Sovereign's Pleaſure concerning it. (0) 
.. We cannot here but obſerve, that the Notion 
maintain'd by ſome Authors, That the Conſent of 
the People is requiſite to make Laws oblige the Subject in 
Conſcience, is neither true in the Laws of Nature, 
nor'in the Civil Laws of Monarchical or Ariſtocra- 
tical Rulers ; nor indeed at all, unleſs it be under- 
ſtood. of implicite Conſent, as a Man by agreeing 
to the Sovereignty of another, is at the ſame time 
ſuppos'd to have agreed to all the future AQts of 
that Sovereignty. Though it would really be ve- 
ry uſeful, and contribute much to engaging the 
Subjects in a voluntary Obedience, if the Laws 
could be made with their Conſent and Approbation; 
eſpecially ſuch as are to paſs into their Lives and 
Manners. Agreeable to this is Pericles's Saying in 
Renophon. Apom, J. I. p. 418. Ed Stepb. Whoever, ei- 
ther by written or unwritten Commands enjoins another to 
do a thing, it bout perſwading him that he ought to do 
it, ſeems to me, not to uſe Law but Violence. Comp. 
Sanderſon de Oblig. Conſcient. Prælect. 7. ſ. 22. 


Revd Ins 3. er ee 
XIV. As in the Sovereign, or in him who is to 


He tis icial Proceedings, and if they contain in them govern another by Laws, two things are requiſite 

— : mee; rp | , 
re i* by 8 A 

5 00 Dio. Caf. in Excerpt. Piereſr. 1. 59. (b) Comp. Hobbes de Cive, e. 14. %. 1; &. and Leviath, e. 26; 

ſeen 1 | Mr. Bob. NOTES is iz.“ % 7 1 bs - 

Such Pr . Lib. 2. ch. 12. The Sadducees are rude and inhuman one to another, and as cruel to their own Countrymen the Jews, 4s fo Strangers; 

fett che! n Age, that Religion may produce all the good Effects to Society which, naturally reſult from it, it is neceſſary that we have right 

nſwer fr —_—_- yprchenſions of the Deity, otherwiſe, it we form to ourſelves a Deicy goa merciful, or ſuch an one as favours aur Sins, either 

ie Enem!: ding Society, that it will utterly deſtroy it. So that 


quences that naturally 

eee 2. and Chap. 4. S. 3. Nete 4. 

009 This is done either when a Multitude of Men 
cs an Oath of Fidelity to their Sovereign. V 


ealth, 3s J &y U boy 


£2 dA s A 
(3) In the ancient Times, before the Invention of Writing, 


ck, thar Men might remember then f | 
(4) This Anchor, How ow Fee 


mploy; a Circumſtance worth our Obſervation, 


; 3 _ ( 2 The Greek of FXenophon runs thus 
* i * , Y 
_ 4), 7 rus tran 


dy his Example or any other way, Religion will be ſo far from firmly u 
ccording to the Principles of the Heathens, every one may reaſon 41 
be wiſer than the greateſt of the Gods ? Teren. Eunuch. Act. 3. Sten. 3. Wherefare/ we muſt think that the virtuous Heathen 
ither did not believe what was commonly reported among them, about the Vices of their Gods, or were not aware of the Con- 
followed from the Principles of a Religion ſo monſtrous. See what fhall be ſpoken, Chap. 3. Lib. 2. S. 19. 


e in the Poet does, As miſerable a Mortal as I am, at 


joyns together to make up a Civil Society, or when a Society already formed 
zn. We ſhall treat more at large of this Subject, Lib. 7. 

( 2) This hath place always when we enjoy the Protection of a State, and of the Laws eſtabliſhed ; for we muſt be ſuppoſed to 
ontent tacitly to ſubmit ourſelves to the Laws, tho* we have not formally engaged to do it, as Plato obſerves in the Caſe of the 
tzens of Athens, who had Liberty to go wore they would, unleſs rhey ſubmir to the Government of that famous Common- 
3 * een. vewy ov Tem nuts | of Newor) res $8 Snas Hud 
Te72y QMOAOTHKENAI "EPTQ, iv, & dy nuns nt Tatiioew TaiTa, In Criton, and in the next Page, the Greet is, 


bu, N T Inna Y N Moms, dd pa- 


o Laws were compoſed in Verſe, which were frequently ſung in pub- 
ect. 19. 


Problem. 28. Horace de Arte Poet. 


in his Abridgment of the Duties of a Man and Citizen, lib. 1. ch. 2. S. 6. ſays, That it is the Buſineſs of their 
mich bel f on. For we may doubt of the Validity of the Action of any Miniſter, or Magiſtrate, 
clongs not to his Office, unleſs it plainly appears that the Supream Governor hath given him a Commiſſion extraordinary. 
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Of Law in general 


that he underſtand what is fit to be preſcrib'd, and 
that he have ſufficient Strength to denounce and 
to execute ſome Evil on thoſe who ſhall not con- 
form to his Rules: (for we ſuppoſe the Perſons for 
whom the Laws were made, to have both Power 
and Inclination .to diſobey them) So every Law 
conſiſts of two Parts; in one is defin'd and declar'd 
what is to be perform'd, or omitted; in the other 
is ſignify'd, what Evil ſhall be in-cur'd by thoſe 
who tranſgreſs in either reſpect; and this latter 
part is uſually term'd the San#ion of a Law; About 
which Biſhop Cumber!;nd (a) hath open'd a wide 
Field of Enquiry, whilſt contrary to the General 
Opinion of the Lawyers, © He maintains that the 
dandtion of Laws is made, not only by Puniſh- 
ments, but by Rewards too, and more princi- 
* pally by the latter than by the former. Thar as 
© to the Sanctions of the Laws of Nature, it is im- 
poſſible by any natural Signs more openly and 
more forcibly to perſwade Men to do a Thing 
* (1), or to judge with good Authority, that ſuch 
a Duty is commanded by the Governor of the 
* World, than if ſuch AQts are grac'd by him with 
natural Rewards. That, altho' in the Sanction 
* of Laws by Men, uſe is made of negative Con- 
© ceptions, and of Words properly expreſſing them, 
* yer in the Nature of Things, that which drives 
dus on to Action, is ſome poſitive Good, which 
we hope to preſerve, or to acquire upon ke ping 
* off thoſe things that would have a Cane Ef- 
* fe. That Privations and Negations do not 
* move the Will of Man, and that the avoiding of 
Evil is by no means its Object, any farther than 
* as it denotes the Preſervation of ſome Good. 
* That, whatever Strength is uſually aſcribed to 
natural Puniſhments and Evils, in engaging Men 
* to ſhun and decline them, is all to be refolv'd in- 
* to the attractive and impulſive Force of thoſe 
Goods which the Puniſhments or Evils would de- 
© prive them of. That, thus all thoſe Things which 
are commonly ſaid to be done for the ſake of e- 
* ſcaping Death or Want, might be more properly 
©affirm'd to proceed from the Love of Life, or of 
* Riches. That, unleſs Life went before it, Death 
* would ſignifie nothing, and that the former 
© would never be fear'd, if the latter were not firſt 
deſir d. That, the Nature of Things moves our 
Affections more ſtrongly with the Love of a 
* preſent Good, or the Hope of a future, than 
with the Hatred of a preſent, or the Fear of a 
* future Evil; and that good things are deſit d up- 
* on account, not of the oppoſite Privation, but 
* of their inward. Agreeableneſs to our Natures, 
That, Civil Laws receive a firmer Eſtabliſhment 


from their End (2) the Publick Good, a part of 
© which is communicated to every honeſt Subject, 
© than from the Penalties they threaten, the Fear 
© of which can prevail only on a few Men, and 
© thoſe the moſt wicked in the Commonwealth.” 
To this purpoſe Bp. Cumberland diſcourſeth. On 
whoſe Opinion we may firſt obſerve, that if we 
would comprebend under the Terrtt of San#io 
even the good Things ahd the Rewards followin 
the Obſervation of Laws: it is requiſte, that thoſe 
good "Things ſhould really proceed from our Obe- 
dience, and be, as it were, bought and purchasd 
by it. But'now 'tis apparent, that all the good 
Things we poſſeſs, we do not obtain by conform. 
ing to Laws; and therefore thoſe which we any o- 
ther way acquire, do not come under the Notion 
of Rewards. Thus, our Selves, our Lives, and 
all the natural Benefirs we enjoy are not paid to 
us as the 'Rewards of fulfilling any Law, but the 
Divine Goodneſs freely conferr'd them on us, be- 
fore we could ſo much as think of any Law to be 
fulfill'd. Neither is the Continuance of theſe good 
Things, (ſince it proceeds from the inward Force 
of natural Subſtance) deriv'd from any Performan- 
ces of ours, but is the Gift of our Great Creator, 
who () makes his Sun to ſhine on the Evil and on the 
Good, and ſendeth Rain on the Fuſt and on the Unjuf. 
Thus likewiſe, what a Man gets by his proper 
Labour and Induſtry, he doth not directly and 
principally afcribe to his own Obedience, but to 
his Creator, who gave him the Strength, and to 
himſelf, who rightly employ'd it. Vet this Effect 
indeed, we may obtain by Laws, both the Preſer- 
vation of thoſe good Things which either the fre: 
Bounty of Heaven, or our own Diligence hath 
procur'd us, from the Incurfions and Aſſaults of o- 
ther Creatures, that might otherwiſe hurt or de- 
ſtroy them; and likewiſe the Encreaſe of the ſame 
Enjoyments by various Methods and Means: And 
therefore theſe Advantages only, in as much as 'tis 
in the Power of the Legiflator to make them good, 
are properly to be eſfeem'd Rewards. And that 
theſe may have a perfect Force, in diſpoſing Men 


to Obedience, the Legiſlator is to ſignify, that 


ſuch Effects will moſt certainly follow ſuch 3 
Cauſe. h r gets 

We may obſerve. farther, That altho' the Wil 
may be incited to an Action, by the Propoſal of 
ſome Good, likely to proceed from that Action, 
yet this Conſideration doth not impoſe any Necet 
fity (3) of Performance, unleſs it be ſtrengcthnel 
wich the Commination of ſome Puniſhment, to be 
incurr'd upon Non-Compliance.'. And therefore, 


that any good Effect proceeds by natural Conk: 


(a) De Leg. Nat. Prolegom. J. 14. & © 8. J. 40. 


— 
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Mr. Barb. NOTES on S. XIV. 3 


(.) Theſe Words, ut quicquam agant, i. e. that hey 
ther by the Neglect ot the Author, or careleſnefs of t 


may do any thing, which are omitted in all the Editions of this Work, e. 
e Printers, quite ſpoil the Senſe. The Engliſh Tranſlator has not taken Mt 


Pains to conſult the Original, where theſe Words are expreſſed diſtinctiy, Chap, 5. S. 42. He hath alſo careleſly copied out 
Fault in the Impreſſion, in theſe Words, aut cum Authoritate judicare, for indicare, i. e. to judge, for to ſhew with Authoritſ, 


which makes the Senſe diſagreeable. 


(2) Theſe Words, Which wiſe Legiſlators and good Citizens have propounded with a Deſire of, ought to be added to render che 
Senſe of Biſhop Cumberland more clear, tho? they be not in the Original. 

(3) Nr. L:c& proves in a moſt ſolid Manner, “ Thar it is not che moſt poſitive Good, but Uneaſineſs, (as he calls it) that uſually Wi k . 
& derermines the Will, That js to ſay, that Good, nay the greateſt Good, tho' we judge it ſuch, does not determine the W. 
« at leaſt, to defire it with an Earneſtneſs proportionable to its Excellence; yet this Defire makes us uneaſy, becauſe we ate d 
« prived of it. As for Example, perſwade a Man, as long as you pleaſe, that Wealth is more adyantagious than Poverty; m 
« him co fee and conteſs, that ſuirable Conveniencies of Life, are to be preferred before a ſordid Indigency, if yer he be col” 
« tented in this latter Eſtate, and finds no Inconveniency in it, he'll perſiſt in it contrary to your Advice, his Will is not inclined ic "= 
e auy Aion whereby he will renounce it, Eſſay of Hum, Underſtand, lib. 2. ch, 21. $. 38. See the following part of the Chapter M 
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Cray. VI. Of Law m general. WW: 4. 


quence from any Action, is indeed a Token of the no doubt, but that the Action is really and di” 
Superlative Bounty of our Creator, who is fo wil- rely enjoind. To which we may add, that the 
ling to confer that Good on us, and ſo kindly Minds of Men (4) are mov'd more forcibly by the 
invites and perſwades us to embrace it. Jet this Infliction of Evil, than by the Poſſeſſion of Good. 
muſt not preſently be thought a neceſſary Argu- It muſt be confeſs'd, that the Acquiſition of Good 
ment, that He at the ſame time commands us, by hath very powerful Charms: efpecially when it 
performing the Action, to acquire ſuch a Good. is freſh, and join'd with the Deliverance from 
He might perhaps judge it ſufficient to have of- ſome preſent Evil. But the Senſe of this Pleaſant- 
fer'd us ſo fair an Occaſion of receiving his Mu- neſs wears off in a long Courſe of Poſſeſſion; and 
nificence. But if ſome Evil be farther pronounc'd when once that Motion of Mind ceaſech, which 
againſt us upon Omiſſion, then there can remain either the Abſence of che Good, or the freſh En: 
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(4) The famous Mr. Bayle maintains the contrary Opinion in his Treatiſe upon a Comet, ſaying, That 4 Man has more Love for 
Foy, than Hatred to Sorrow; lich Paradox he prerends to prove thus, No Man (ſays he) ſcraples to put himſelf into an uneaſy and 
jorrowful Condition, provided it carries a ſhew of Mirth and Pleaſure — This appears from be Examples of ſo many eu ' Maids, who 
being tranſported with the Expectat ions of ſome preſent Pleaſure, ſuffer themſelves to be led into ſuch Adiont, as they are ſenſible will 

y 
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what they feel themſelves actually preſſed with, the Detufion cauſed by a ſmall difference of Time, inclines the Mind to ehog 


e may be Teen ar a diſtance, and as a greater Exil in its own Nature tha 
the worſt part. Mod of our Pleaſures (ſays Montagne, according to the Opinion of the Hearhen Wiſemen, vic. Seneca, Ep. s 75 


ment (ſays Mr. Locke) that a Man takes the Glaſs in hit hand, the pleaſure 
that he finds in drinking were accompanied with that Pain in the Head, and qualms of Stomach which never fail to ſeize ſome Men 
ſome few Hours after they have drunk to exceſs, I do not believe that any Man would, upon theſe Conditions, put the Cup to his Lips, 
whatever pleaſure he might have by drinking. So that in the Examples alledged by Mr. Bayle, and in other like. Caſes, none can 
| propound to himſelf to _—_ any Uneaſineſs or Sorrow, provided. it paſſes with us for Pleaſure, but he aims to free himſelf 
trom ſome Uneaſineſs, or Griet that lies upon him, which his Paſſion, or erroneous' Judgment hinders him from comparing fully 
with the degree or certainty of Sorrow at a diſtance. The other Reaſon of Mr. Bale is, That Men ſtick not ro paſs thro' 
many Sorrows and Uneaſineſſes, provided-at length they can arrive at Pleaſure. The Corfars (ſays he) having received an Affront, 
will hide themſelves five days together in the Buſhes to wait for their Enemy, being well contented to feed on the Roots of wh . that 
while, on condition, that they may have the (atisfation of ſeeing their Ambuſh ſucceſiful. But we may rather ſay, that the Uneaſineſs 
or Grief which theſe Men have conceived at the Affront given them by their Enemy, who has provoked, and the eager deſite 
of Revenge with which they are poſſeſſed, renders them inſenfible of thoſe leſſer Diſturbances which are cauſed by the Coldneſs 
of the Weather, or an hungry Appetite. We can obſerve very few Men, who will willingly undergo any great Pain or Trouble, 
to arrive at the Enjoyment of thofe-Pleaſures of which they are moſt ſenſible, but when indeed only ſome ſmall Inconvenience, 
or little Uneafineſs, which they think can eaſily be born, attends, there needs no great Reſolurion to open a way ta the poſſeſſion 
of that Object which has made ſo great Impreſſions upon our Heart. Bur the proſpef of ſome great Evil abares rhe Eagerneſs 
of the ſtrongeſt Paſſions, and fills pliable Minds with ſuch a' Fear, as keeps them from ſwallowing the Baits of Pleaſure : Bur if 
ſometimes to ſatisfy theſe Deſires Men run themſelves chearfully into great Troubles and ſharp Sorrow, we muſt think, that as 
ſoon as they are ſenſible of what they have done, they'll immediately repent of their Raſhneſs and Imprudence; rhe Pleaſures, 
whoſe ſweet Morſels have drawn us away, will then appear to have been bought too dear, and we ſhall renounce, with all our 
Hearts, the hopes of all we once accounted delightful, ro be delivered from the Evil we endure, a Proof ſufficient that we have 
not well conſulted our own Good, or that the Violence of our Paſſions fo blinded us, that we did not perceive all the Bitterneſs 
of the Sorrow, into which we have blindly thrown ourſelves; To come then to the Subject our Author is on, Suppoſe that two 
kun fiver, willing to ſettle the ſame Law, ſhould pr opound, the One great Rewards to ſuch as obſerve ir, and the Other ſevere 
uniſhmenrs to ſuch as break it, Do we think that the firſt would more effectually engage Men to Obedience, than the other? 
no Body, I believe, will venture upon the Affirmative; for there may be many Men who will not much regard the greateſt Re- 
we that can be given, and being contented with their preſent Condition, aſpire not to any higher degree of Happineſs: But 
> ew are there who will not be aftrighred at the proſpect of a great Puniſhment, tho they do not attentively conſider it. 
8 Man who will yield to a Temptation in fpite of ſuch Threarnings, we ſhall find a thouſand who will not in the leaſt be 
- 5 - by ye the hopes of the greateſt Rewards, eſpecially if to deſerve them they muſt offer force totany ſtrong Inclinatzon ? 
0 a 7 d one Remark more, which is this, If a Man were more ſenſible of Good than Evil, thoſe Sins into which Men fall for 
"wh 8 Ls. ought to be puniſhed with greater Severity, than thoſe which we are drawn into by the love of Pleaſure, Now 
- — one uence which naturally flows from the Principle of Mr. Bayle, is contrary to the Judgment of all the wiſeſt Legiſlators 
bs think able P hilofophers, as well as the conſtant practice of all the Judicarures of the moſt Civilized Nations; and I ani apt 
d ſuffered Tor Mr. Bayle himſelf would not approve of a more gentle Treatment towards that young Maid who (as he inſtances) 
C Fare g erſelf to be carried away with the prevalency of a preſent Pleaſure, than of her who yields to the Threatnings of a 
=_. " 8 _ See Chap. IV. S. 7, Notes there, and what the Author farther ſays, Lib. VIII. Chap. III. S. 19. as alſo Grotius, 
WWF oncd tl * XX. S. 29. N. 2, with che Notes. 1 am aware alſo that in the ſame Book in which this Maxim, which has occa- 
„ber be, 5 arge Note, is contained, theſe words, which will confirm my laſt Reflection, are found, I much doubt ( ſays Mr. Bayl e) 
| e Prevalency of that Pleaſure which hurrieth us, will be able to diminiſh the Crime, p. 3114. 
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thing but a dull Acquieſcence and Contentment. 
hence it comes to paſs that many Perſons, then 
only begin to value their good things, when they 
either have loſt, or are in danger of loſing them. 
But Grief, into which all Evils and all Privations 
of G are at laſt reſolv'd, is not itſelf a bare 
Privation, but a Thing of a moſt poſitive Nature, 
and of ſuch prodigious Strength, às to be able ſo 
far to extinguiſh all (5) Senſe and Value of Hap- 
pineſs, as ſometimes to make us deſire ſo ſevere a 
Lene as Death, for its Cure. 
Hence, we think, Civil Legiſlators have ſuffi- 
cient Grounds and Reaſons for chuſing to make 
the Sanction of their Laws conſiſt rather in Puniſh- 
ments than in Rewards. The Obſervance of Hu- 
man Laws is indeed advantagious enough in ge- 
ner al, as it ſecures the Poſſeſſion and Enjoyment 
of thoſe Bleſſings which attend a Civil Life: But 
were the Exerciſe of common Virtues enforc'd by 
the propoſal of particular Rewards, 'twere impoſ- 
ſible to furriiſh Stock enough for ſo profuſe a 
Bounty. On the other hand, (6) the denouncing 
of Puniſhments was the ſureſt way to make Men 
ſhake off that heavy Drowſineſs with which moſt 
of them are beſotted and benumm'd : And becauſe 
generally the Tranſgreſſion of the Laws is join'd 
with the Hurt of others, and with ſome imaginary 
Good of the Offender, therefore it ſeem'd moſt 
expedient to repreſs the enticing Allurements of 
Sin, by repreſenting the frightful Image of that 
Pain and Grief which was unavoidably to follow 
it. Thus we find that Civil Laws do always come 
enforc'd with a Penalty denounc'd againſt Tranſ- 
greſſors, either expreſly defining the kind of Mul& 
or Puniſhment : or elſe intimating that it is left 


undetermin'd to be ſettled by the Diſcretion of 


the Judges, and of thoſe who are to take care of 
putting the Laws in Execution. Indeed the Ro- 
man Lawyers tell us of ſome Laws which were im- 


J ie raid. there remains ſcarce any perfect, wiz. ſuch as have no Puniſhment enacted 
D for Offenders, as Macrobius ſpeaks, (7) or which 


wanted this Penal SanQtion. Such a one they 
reckon the Lex Cincia, (8) which had no other 
Clauſe added at the end to enforce it, (9) but this, 
He that doth otherwiſe ſhall be accounted to bade done 
wickedly. But I ſhould conjeEture, that in that 
Law either the Infamy alone was thought a ſuffi- 
cient Puniſhment, or it was left to the Power of 
the Cenſors to fix ſome further Mark of Diſgrace 
on the Delinquents in this Point. That fuch Per. 
ſons were not altogether unpuniſh'd we may fairly 
conclude from Tacitus (10). Cicero de Legibus, |. 2. 
c. 9. (11) The Puniſhment of Perjury i from Men Diſ- 
grace, and from Heaven Deſtruction. Livy, L. 10. c. 9. 
gives us an Inſtance of another Law ſeemingly In- 
perfect. (12) The Valerian Law, ſays he, when it bad 
forbidden the Scourging, or the Beheading of 4 Man; who 
ſhould make an Appeal, only added, that whoever acted 
thus, ated wickedly. Thu I ſuppoſe ( ſo great was the 
Modeſty of Men in thoſe Days) might be thought a ſuff- 
cient Tie for a Law : But in our Times ſuch a Simplicity 
of Expreſſion would be nsd in no Threats, but tboſe 
which were defign'd for Feſts. In the fame Rank we 
may place the Law of (13) Zalenchus mention d 
by Diodorus Siculu, L. 12. c. 20. Let no Citizen proſe- 
cute bis Enemy with implacable Hatred, but let him ſo 
maintain Enmity with him, as if be were ſbortly to re- 
turn into Favour and Friendſhip. He that doth other- 
wiſe, let him be 93 a Man 4 a Fierce and Barba- 
rous Diſpoſition. Unleſs you'll ſay, that in this Caſe, 
as well as the former, the Infamy may well be in- 
terpreted as a Puniſhment. And ſo likewiſe in 
thoſe other Laws recited immediately after by the 
ſame Author, L. 12. c. 21. Let not a Free Woman, 
unleſs ſhe be drunk, go attended with above one Maid, 
Let ber not ſtir out of the City in the Night-time, unl:ſ 
when ſhe goes to proſtitute herſelf to her Gallant, Lt 
ber not wear Golden Ornaments, nor Garments inter- 
woven with Gold, unleſs ſhe deſigns to act the Courteſan, 
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(5) One ſmall Pain is ſufficient to ſpoil all the Pleaſures we enjoy. The Reaſon of ic is, becauſe ſo long as we are troubled 
with any Uneaſineſs we can't think ourſelves happy, or in the way of Happineſs, becauſe every one looks upon Grief and Un- 


eaſineſs as things inconſiſtent with Happineſs. 


Mr. Locke of Hum. Underſt. p. 299. 
(6) The Original being ſo confuſed in this place, that the Author's Reaſonings quite loſe their force thereby, I have thought 


fir to remedy ir, by tranſplanting two ſmall Sentences, and changing the Connection, viz. afrer De leur Loix, put, Car il falloit, 
&c. thus in the Engliſh Tranſlation, after Rewards, l. 9. put, The denouncing of Puniſhments, J. 17. and reading to, follow it, te- 
turn to, The Obſervance, &c. I. 5. and ſo go on at 1.17. becauſe to put the firſt Periods into a Parentheſis, as the Author does, 
makes an harſh Confuſion. 

(7 Inter Leges quoque ill a imperfe4a eſſe dicitur, in qua nulla deviantibus pena ſancitur. Macrob. in Somn. Scip. I. rx. c. 17. 

8) The Cincian Law is ſo called from M. Cincius the Tribune, who propoſed it, 4. UV. C. 549. It forbad all Advocates and 
leaders to take any Money or Preſents, from whence Plautus calls it Muneralis. See Tacit. J. 11. c. 8. ; 

(9) The Latin is this : Qui ſecus fecerit, improbe feciſſe videbitur. It is not known whence our Author took theſe words: but 
theſe ſort of Laws do not make void what was done againſt their Prohibition. 1mperfe#a Lex ef, veluti Cincia, que (ſupra certun 
modum donari probibet, exceptis quibuſdam cognatis, (5 5 plus donatum ſit, non reſcindit, i. e. Cincias's Law is an imperfect one, be- 
cauſe rho? it forbids all moderate Fees and Gifts, unleſs ro ſome Kindred, yer if more be given it makes them nor void. Ul 
Inſtit. Tit. I. $.1. See Lib. II. Chap. VII. 5. 6. following. 

(10) Who ſays, Annal. 13. 5. 42. Suillii opprimendi gratia repetitum videbatur Senatus conſultum, Pænaque Cinciæ Legis adverſ# 
eos qui pretio cauſas oraſſent, i. e. The Cincian Law was made to ruin Suillius. Cicero de Legibus, I. 2. c. 9. 

(11) Perjurii Pena divina exitium, humana dedecus. : 

(12) The Latin is, Valeria Lex, quum eum qui provocaſſet, virgis cedi, ſecurique necari vetuiſſet, ſiquis adverſus ea feciſſet, nilil 
ultra, quam improbe fallum, adicit, Id, (qui tum pudor hominum erat) viſum, credo, vinculum ſatis validum Logis. Nunc viz ſe 
ita minetur quiſquam. But here, by the Bye, we may obſerve, that the laſt words of this Paſſage are much varied in the Manu 
ſcripts, where they are greatly corrupted. Gronevius the Father faintly conjectures, that they ſhould be read thus, Nunc viz f 
ſummas penas minet ur quiſquam ; and he builds it upon two of the beſt Manuſcripts, which read thus, Nunc vix fi ſummo ſerin mi 
netur, &c. Others add, Ita, & ſervata, which being joined with the former Readings, and keeping to the ſenſe, we may gl. 
ther the true Reading to be, Nunc vix ſi ſummos cruciatus minetur quiſquam, i. e. Men at this day can hardly be kept to their Dui! 
by the plaineſt Denunciation of the moſt ſevere Puniſhments. ' | 

(13) Diodorus Siculus's Greek, is, Tleggumwv undive F mailer iy Sev drtd]dnnaror Eye. dN Um Thy her ra. 
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I BaBeegs Tuens, N axredag Tor melde lor, be N iPtneTo F drgedy aN, Gnonoyinu M0ayndeO0- w 145 li 
TLAiTAs #9). See Montagne's Eſſays, Lib. 1. Chap. 43. Digeſt, Lib. XL. Tit. 47. De Religioſis, & Sumptib, Funer, Cre. Leg -· xu. 
5. 14. & Lib, 47. Tit, 12. De Sepulchr. viol. Leg. 3. 5. 4. | | | . U 
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Let not a Man wear a Ring allied to Gold, or a Gar- 
ment approaching near to Mileſtan Richneſs, unleſs he be 
guilty of Fornication or of Adultery, Thus (as the Hi- 
{torian proceeds to obſerve) by ſuch Scandalous Ex- 
ceptions and Conditions, he eaſily diverted his Subjects 
from the purſuit of Luxury and of Intemperance. For no 
one could bear the expoſing himſelf to bis Fellows by IC 
foul a Diſgrace (a). 

Thus then, there are two Parts of a Law, one 
Definitive, and the other Vindicative, which is the 
Penal Sanction. Theſe, we ſay, are two Parts of the 
ſame Law, and not two Species of Laws. For as 
it is loft Labour to ſay, Do this, if nothing follow 
beſides ; ſo it is abſurd to ſay, You ſhall undergo ſuch 
a Penalty, unleſs it have been before ſignified by 
what means we ſhall render ourſelves obnoxious 
to this Suffering. We muſt therefore take notice, 
that the whole ſtrength and force of a Law pro- 
perly conſiſts in declaring what our Superior is 
pleas'd we ſhould perform or omit, and what Pe- 
nalty we ſhall incurr upon Default. Whence alſo 
it may be underſtood in what ſenſe the Power of 
Obliging is attributed to the Law. For, properly 
ſpeaking, the Power of obliging, or laying an in- 
ward Neceſſity on Perſons to act in ſuch a man- 
ner, is in him who bears the Sovereign Command. 
But the Law is only the Inſtrument of Sovereignty, 
by which the Ruler makes his Pleaſure known to 
his Subject, which being once diſcover'd, an Ob- 
ligation to Obedience is produc'd in them by Vir- 
tue of his Supreme Authority. Hence too it ap- 
pears, that the vulgar Diſtinction of the Power of 
a Law, into Directive and Compulſrve, was ill made; 
unleſs by the Compulſive Power we underſtand 
the Penal Clauſe. For the proper Efficacy of a 
Law conſiſts in directing, as it declares the Will of 
the Sovereign, and denounceth Threats againſt 
the Subject, if he prove Diſobedient. But the 
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Compulſive Power, or the Power of exacting from 
the Subject a Conformity to the Rule (14) pre- 
ſcrib'd them by decreeing and actually intlicting 
Penalties, is properly in the Perſon of him who 
made the Laws, or of him who hath the Care of 
their Execution. Liban. Orat. V. Laws were of no 
Force without Judges to put them in Execution, Bare 
Statutes have neither Ears to hear eur Canſe, nor Feet 
nor Hinds to baſten to us and defend m: But all the 
Aſſiſtance which Fuſt ice gives us, is convey d by its Mi- 
niſters. Tho' tis a common thing with Writers to 
attribute to the Laws themſelves ſuch Effects, as in 
a ſtrict ſenſe belong to the Supreme Power. Of 
which kind of Speech, that one Paſſage of Apu- 
leizs (b) may be a ſufficient Inſtance, .©uod Lev in 
Urbe, Dux in Exercitu, hoc e#t in Mundo Deus. What 
the Law is in a City, what the General is in the Army, 
(16) ſuch is GOD in the World, When Livy ſays, 
(17) The Commands of the Laws are more Powerful 
than thoſe of Men; this is ſo far true in Democra- 
cies only, that the Magiſtrates cannot recede from 
the Laws, nor over-rule their Force. 
Legiſlators, as ſuch, are ſaid to compel, only 
Morally ; not that by any Natural Violence they 
{o conſtrain a Man, as to render it impoſſible for 
him to act otherwiſe than as they direct; but be- 
cauſe, by declaring and exhibiting a Penalty a- 
gainſt Offenders, they bring it to paſs that no 
Man can eaſily chuſe to tranſgreſs the Law; 
ſince, by reaſon of the impending Penalty, Com- 
pliance is in a high degree preferable to Diſobe- 
dience. 5 12145 | 
-+ XV. Now by atttibuting thus to Laws the 
Power of Obliging, we immediately exclude Per- 
miſſiont from the Number of true and proper Laws: 
Tho' Modeſtinus (c) tells us, the (1) Virtues of Law 
are to command, to forbid, to permit, to puniſh. For 
(2) Permiſſion is not properly an Action of the Law, 


(b) De Mundo, p. 749. Ed. in uſum Delph. ge 
(14) The Original is; ab ipſis, for, ipſis preſcriptam. 


(a) Add. I. 11. c. 7. D. de Relig. Sumptibus Funeral. & |. 3. f. 4. Leg. de Sepulchro violato. 
(c) L. 1. D. de L. L. T. 3. 


f 


(15): This Author cites only the Latin Verſion of Libanius's Oration V. He has ſome Peclamations, but I have never ſeen his 
Orations. | fit 35) 43-3 | 43 1-18 | 
(16) The ſenſe of this Paſſage is certainly taken out of Ariſtotle, who ſpeaks exactly the ſame thing in his Book De Mundo, 
Chap. 17. _ x ; | ah 
(17) Imperiaque Legum potentiora, quam hominum. Tit. Liv. Lib II. Chap. t. 
Mr. Barb. Notes on S. XV. N 

(1) The words of the Digeſt are, Legis virtus Choe) est, imperare, vetare, permittere, punire; Digeſt. Lib. 1. Tit. 3. Leg. 7. 
(2) This is not always true, for every one knows, that Laws ſometimes poſitively grant certain particular Privileges and Rights; 
if we carefully reflect upon the nature of things Moral, we ſhall find that the general Notion of a Law, as it implies a Conſtitu- 
tion by which a Superior orders the Actions of ſuch as are ſubje& to him, includes not only an Obligation to do or nor do cer- 
tain things, bur alſo a Liberty to do or not do others. So that Liberty imports always a Conceſſion, either expreſs or tacit, 
which is a poſitive thing. And indeed on what are all the Rights we have founded, but upon the poſitive Will of our Superior, 
by virtue of which we may defend ourſelves, or require the Prote&tion of the Law againſt all chem who endeavour to moleſt us 
in the Enjoyment of ſome Lawful Right. Farther, Right and Obligation are two Relative Notions, which always go hand in 
hand. And why may we not allow a Law of meer Permiſſion, as well as a Law Obligatory? Certainly, if this Law be neceſſary | 
to impoſe upon us a neceſſity of acting, or not acting, the other is no lefs neceſſary to put us in a ſtate of acting or not acting 
with Security and Impunity, as we think fit. Grot ius, who, like this Author, affirms, that Obligation is the Eſſence of all Law, 
ſeems tac icly to acknowledge in the ſame Chapter (Lib. I. Ch. 1. S. 17.) that Permiſſian is comprehended in the Notion of a Law. 
We muſt therefore allow, Thar the Law of meer Permiſſion is an Ordinance or Conſtitution by which a Superior gives to thole 
that are ſubject to him, a Right or Moral Power to have Things fafely and lawfully, or to do and require of another certain 
Actions, if he judges convenient. See what Mr. Titius ſpeaks much to the ſame purpoſe in his Obſerv. on Pufendorf, 50, 81. 
Mr. Seiden has already maintained the ſame Opinion, and uſes a Compiriſon very proper to make it underſtood, viz. AA the 
Boundaries which divide my Field from my Neighbours, ſet out the Extent of his Field as well as mine; ſo the Obligatory Right, which 
determines what Actions are commanded and what forbidden, being once ſettled, there neceſſarily follows a Right of meer Permiſſion, 
which has for its Object all other Actions, about which the Lawgiver has determined nothing Authoritatively, and conſequently permit s 
every Man to de, or not todo, as he pleaſes. De Jure Nat. & Gent, Lib. I. Chap. 4. Again, We muſt remember, that there is a great 
difference between the Permiſſion of Human Laws and Divine, for the Permiſſion of Divine Laws is always abſolute, ſo that ever 
one has a full Right to do all that they permit, provided the Things permitted are not forbidden by any Humane Law, to which 
he oughr to ſubmir, in Obedience to ſome other Divine Law; but as to Humane Laws, the Permiſſion which they give is for the 
— part imperfect, which implies only Impunity ee N as our Author explains himſelf a little lower. Never- 
= = I am aware, that this Author E his Principles ſeems to allow, beſides a Law of mecr Permiſſion, for ſpeaking of 
= oodneſs or Evil of Actions in the following Chapter, 5. 3. he ſays expreſly, By a Law I mean always here a Law which in- 

Penſably obliges to ſome thing, and not a Law that only permits. Legem neceſfirantem, non permittentem. Grotius alſo ſpeaking 


of the firſt Right of the O ö ; "or mi ; ; 
kn og gh hg. 4 "27" i lays, It is founded upon the Natural Right of bare I ermiion, Eſt hoc jus ex jure Naturz per- 
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but the Negation of an Action. Whatſoever 
things the Law permits, thoſe it neither commands 
nor forbids, and therefore it really doth nothing 
at all concerning them. Some maintain, that 
there is nevertheleſs a kind of Obligation in Per- 
miſſions ; not indeed affecting him to whom we ſay 
a thing is permitted, but binding up a third Perſon 
from giving him any hindrance in caſe he under- 
take what the Law thus permits. Tho' this 1s 
by many reſtrain'd to ſuch things as are fully and 
perfectly permitted, ſo as not to take in thoſe leſ- 
ſer and imperfe& Permiſſions which may be more 
properly ftil'd Indulgences or Connivances. Thus, 
for Example, the Laws of ſome Countries per- 
mit the killing of a Wife taken in Adultery ; yet 
they do not forbid others from uſing their utmoſt 
to hinder her Death. But if we would be accu- 
rate and exact in our way of Talking, even this 
Effect doth not properly reſult from the Permiſ- 
ſion of the Law, but from every Man's juſt Liber- 
ty (3). -For about thoſe things in which the Law 
he me no ſtop or hindrance, I have a perfect 
reedom of acting, the chief Effect of which is 
that no Man ought to diſturb me in the harmleſs 
Exerciſe of it. So that for a Law expreſly to per- 
mit thoſe Things to which we claim a ſufficient 
Licence by their not being prohibited, which can- 
not well fall under Doubt or Diſpute, ſeems little 
better than uſeleſs and ſuperfluous. As likewiſe, 
it is not always neceſlary, that when any prohi- 
biting Law is repeal'd, an Act hitherto . 
ſhould by an expreſs Ordinance be declar'd per- 
witted : Since upon removal of the former Impe- 
diment, our natural Liberty doth, as it were, re- 
vive and recover itſelf, There are indeed two 
ſpecial Caſes, in which Civil Lawgivers are wont 
to uſe expreſs Permiſſion : Firſt, when Licence and 
Impunity is indulg'd to ſuch an Act, within ſuch 
a Meaſure ; and, ſecondly, when the Licence or 
Impunity is to be purchas'd by ſome Fine or Bur- 
then. Of the former Caſe, ſome give an Inſtance 
in the Laws of moſt Countries permitting Uſury, 
within ſuch a fix'd Degree: Of the latter, in 
the Conſtitutions of ſome Places, where Women 
are allow'd to proſtitute themſelves, upon Condi- 
tion of paying a certain Tax (4): which whe- 
ther it be well or ill done we are not now to diſ- 
pute, (a) (5). ; : | : 
Legal Permiſſion is divided into Plenary, which 
gives a Right of acting, and makes the Deed al- 
together lawful ; and Jef Plenary which either af- 
fords Impunity, or Freedom from Impediment, or 
both. Now that ſeveral Things find an Impunity 
amongſt Men, is occaſion'd by ſome of theſe Rea- 
ſons : Either, that the Matters exceed the Reach 
of Human Courts and Cognizance, as do the 
Faults of Kings; or, that Human Law hath either 


determin'd nothing plainly about ſuch an Action, 
or hath declar'd it ſhall be Lawful; or, laſtly, be- 
cauſe Civil Ordinances frequently leave many 
things to the Modeſty and common Honeſty of 
every particular Man (). 
Some have more accurately obſerv'd concern. 
ing theſe Permiſſions of Civil Laws and Civil 
Courts, that they are made either by the Action 
of the Law, or only tacitely. To the former they 
refer the Omiſſion, or paſſing by of a Matter, 
not ſimply, and, as it were, by accident, but 
when the Deſign and the Form of the Law run 
in ſuch a manner, that the Legiſlator ſhews his 
Intent of making a full enumeration of Particy. 
lars: For in ſuch a Caſe he is ſuppos'd to have 
permitted whatever he hath not expreſſy reckon'd 
up amongſt Things prohibited; provided the Mat- 
ter be not repugnant to Natural Honeſty. Thoſe 
things are underſtood to be tacitly forbidden, 
which the Civil Power lets paſs by conniving at, 
tolerating, or diſſembling; either for the preſent 
only, or for a longer time, fo as to let them ob- 
tain the Force of Cuſtoms. Yet a Permiſſion 
granted by a Civil Law cannot cauſe that an AQi- 
on ſhall not be contrary to the Divite Law, or 
ſet it beyond the Fear of the Divine Puniſhment, 
We may farther remark, that when a Thing is 
ſaid to be permitted, which is not determin'd by 
the (6) expreſs Command or Prohibition of any 
Civil Law, we are not to cavil at the Words of 
the Law, but to conſider the Scope and Intention 
of it. For many things are contain'd in the ſenſe 
of the Laws, and are ſuppos'd to be really im- 
plied by them, either as they are neceſſary Con- 
ſequences, or upon account of their near Afſfinity 
and Reſemblance to the determin'd Caſes. Regard 
is likewiſe always to be had to Natural Law, or to 
Common Honeſty, which is the perpetual Sup- 
plement of Civil Decrees. Laſtly, Thoſe things 
which are tolerated only for a time, or upon the 
Score of Neceflity, cannot fall under the proper 
Notion of Rights. All (7p) which Obſervations 
are chiefly to be underſtood of the moſt perfect or 


plenary Permiſſion (c). 


XVI. The Matter of Laws in general, is what- 
ever can be done by thoſe Perſons for whom the 
Laws are made, at leaſt at the time of their Pro- 
mulgation. For it any Man afterwards, by his 
own Fault, loſeth his Ability to fulfil the Law, the 
Force of the Law doth not: thereupon ceaſe and 
expire ; but the Legiſlator hath Power to puniſh 
him, for rendring himſelf thus incapable of 
conforming to the Rule preſcrib'd him. But, 0- 
therwiſe, to make ſuch a Law as the Subject can- 
not fulfil, and yet hath not loft his Power of ful- 
filling by his own Fault, is not only a moſt vain, 
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(a) Vid. Evagr. Hiſt. Eccle. I. 3. c. 39. Of the Tribute paid by Common Strumpets, which Anaſtaſius the Emperor took off. See 
(b) Vid. Digeſt. l. 50. tit. 17. | 
; Mr. Barb. Notes on S. 15. 

(3) Bur the free uſage of this Faculty in ſuch and ſuch Caſes, is an effe& of the Permiſſion of the Sovereign Legiſlator, who 
has impoſed Laws upon us in giving us a Being. See Note 2. above. 


(4) See Evagrius*s Ecclef. Hiſt, Lib. III. Chap. 39. about a Tribute called Chryſargyrus, which was levied upon the Curtezats 
and which was aboliſhed by Anaſtaſius, as our Author there obſerves. er. * | | 


B. VIII. of our Author, c. 1. ſ. 3. 


(s) See what 15 ſaid Lib. VIII. Chap. I. S. 3. | 


(6) In all the Editions of Pufendorf it is printed Volente & Fubente (and therefore the Engliſh Tranſlator renders them, 
the expreſs Command) but the Author would have ſaid, Vetante aut Fubente, as che Connection of the Diſcourſe requires, for 


Velle & Fubere ſignify the ſame thing. 
(7) See Lib. v. Chap. XII. S. 17, follow ing. 


—2— 


(e) Vid. Bæcler in Grot. I. 2. c. 1. ſ. 9. 


but 
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but a moſt unjuſt Deſign (1). As to the ſubject 
Matters which employ the particular Species of 
Laws, we ſhall more convehiently conſider them 
in their proper place. 191 ; 

XVII. To know who is capable of being o- 
blig'd by a Law, we need ſeek no further than to 
the Right of the Legiſlator ; which certainly takes 
in all thoſe who are ſubje& to his Command. 
What Perſons the Legiſlator intended to oblige is 
plain enough from the Lawitſelf,, For in all Laws 
it is ſignified whom they concern ; either by ex- 
preſs Decermination, made ſometimes by a gene- 
ral Sign, ſometimes by a Reſtriction to certain In- 
dividuals; or elſe by ſome Condition or Reaſon, 
which a Subject finding in himſelf, at the fame 
time apprehends that he therefore ſtands oblig'd by 
ſuch a Law. Regularly then, a Law obligeth all 
Perſons ſubje& to the Legiſlator, whom the Rea- 
fon of the Law reacheth, and to whom (1) the 
Matter of it may be applied. For otherwiſe, Tu- 
mults and Confuſions would continually ariſe a- 
mongſt Subjects, the Prevention of which Diſor- 
ders was a principal Reaſon why Laws were firſt 
introduc'd. And therefore no body ſhall be e- 
ſteem'd exempred from a Law, unleſs he can ſhew 
his peculiar Privilege. Yet this indeed frequently 
happens, that a Man may be exempted from the 
Obligation of a Law, after the Time of its being 
enacted, and this we call being diſþensd with. For if 
the Legiſlator may rightly abrogate or repeal aLaw, 
he may as fairly ſuſpend the EH of it in ſame 
certain Perſon. Liſpenſation differs from Equity (2), 
with which it is generally confounded, in this Re- 
ſpect, that the former cannot be granted, but by 
one endued with Legiſlative Power; whereas an 
inferior Miniſter of Juſtice, not only May, but 
ought to apply the latter; ſo that if he follow the 
ſtrict Letter of the Law, in a Caſe where there is 
room for an Equitable Conſtruction, he ſhall be 
judg'd to act contrary to the Mind and Intention 
of the Legiſlator. Diſþenſations therefore depend 


the Office and Duty of the Fudge. In granting 
Diſpenſations (3), great Prudence is to be us'd, 
leit by a promiſcuous Indulgence, the Force and 
Authority of Law be enfeebled : or leſt, if the 


— 


on the free Grace of the Lawgiver, but Equity on 


ſame happen to be denied to Perſons of the like 
Condition, Occaſion ſhould be given to Anger 
and Reſentment, whilſt Men of equal Circum- 
ſtances are not admitted to equal Favours. Plu- 
tarch hath recorded ſeveral Inſtances of very nice 
and ſubtle Diſpenſations. As when Ageſilaus ſu- 
{pended the Laws for one Day, with this Form, 
Let the Laws ſleep to Day (a) (4); to hinder thoſe 
Perſons who had fled in an Engagement, from ſut- 
fering the uſual Diſgrace. So when Demetrim de- 
ſir d to be admitted at once into all the Athenian 
Myſteries, whereas it had ever been a Cuſtom to ce- 
lebrate the Greater Myſteries in November, and the 
Leſſer in Auguſt, Stratocles publiſh'd a Decree, that 
the Month March, in which Deinctrius viſited Athens, 
ſhould be call'd, firſt November, and then Augufi 
(b). What the ſame Author reports of Demoſthenes 
is more plauſible : Demoſthenes, upon his being re- 
call'd from Baniſhment, lay under a Pecumary 
Mul&, and the Law forbidding that he ſhould be 
entirely diſcharg'd from it without Payment, 
they invented this way of eluding the Law ; they 
had a Cuſtom of giving Money to the Man who 
prepar'd and adorn'd the Altar, at the Time of Sa- 
crificing to Jupiter the Deliverer : This Office, and 
this Money, they decreed Demoſthenes ; and ynder 
that Pretence allotted him fiſty Talents, the Sum 
in which he had been amerc'd. The Lacedemoni- 
ans made uſe of much ſuch another Evaſion in 
Reference to Lyſander. It was a Law amongſt 
them, that no Man ſhould bear the ſame Office a- 
bove once (5); but now reſolving to let Lyſander 
have again the Chief Power in a Naval Expediti- 
on, they gave (6) Aracm the Formal Command of 
the Fleet, but join'd Lyſander with him (7) in a 
private Station, with expreſs Orders, That the Ge- 
neral ſhould never act contrary to his Advice (c). I 
know not whether the Spaniſh Cuſtom mention'd 
by Naudæus (d), may not be reckon'd likewiſe a- 
monegſt theſe nice Permiſſions : © In Spain, he ſays, 
* when they deem a Man to be guilty of Trea- 
* ſon, they appoint Judges to fir on him in ſecret, 
© who form a Procels, and condemn him to ſuffer 
© Death, after which they ſeek by any means to 
put the Sentence in Execution. And this they 
* practiſe as a Salvo to their Conſciences ; that 


= (a) Plutarch Aphthegm, Lacon. C Ageſil. Appian. Libyc, 
. . 100. Plutarch Lyſand. Add. Valer. Max. 1. 6. c. 5. J. 3. 


only happen, as is obſerved above, Chap. 2. 5. 5. 


() Idem Demetr. in Alexandr. p. 672, & 679. 


Mr. Barb. Nores upon $. 
(1) It is neceſſary that what is forbidden ſhould produce ſome Advantage, either to thoſe for whom the Law is made, or to 
pthers, for *cis not reaſonable that the natural Liberty of Subjects ſhould be reſtrain'd, and no Profit thereby redound to any body, 
e Offic, Hom. & Civ. lib. 1. ch, 2.5. 8, See what is faid, Lib. 7, ch. 9. S. 5. Laws are made only about ſuch Things as com- 
Again, as to what concerns our natural Right in particular, we ought to 


** 


(c) Diodor. Sic. 
( 2 Coups d' Eſtat. cap. 3. P. 193. 
VI, and XVII. 


3 take Notice, with Mr. Titius (Obſerv, $9.) That natural Right, which is Obligatory, has for its Object ſuch Actions as carry with 


hem ſome Convenience, or 
ther Actions, 


hem as he pleaſes. But moſt of 
and Man, as the Legiſlative Power ſees convenient, 
(1) See Lib. 5. Ch. 12. S. 10. following. 


ſpeak properly, what he here calls Equity, 
BY c : mu Treatiſe of Grotius's upon 
ed, De Eqitate, indulgentia d facilitate. 
(3) See Mr. Bayle, 


(2) See Lib. 5. Ch. 11. S. 21. following, as alſo his Abridgment of the Duties 


| inconvenience, neceſſary for the human Nature, as hath been proved, Lib. 2. Ch. 3. As tor all 
which we may call indifferent, rhe natural Right of ſimple Permiſſion leaves every one at Liberty ro diſpoſe of 
theſe laſt are for the moſt part regulated in different Manners, by the poſitive Laws of GOD | 


of a Man and Citizen, Lib. 1. ch. 2, 5, 10. Farther, 


ought to be called, An Interpretation according to Equity; as Titius ſpeaks, Obſerv.62. 
this Subject, printed in the latter Editions of his Book De Jure Bel. & Pac. which is en- 


A in his Divers 0b/ervati 
0 Thc cf ot vers Objervations about a Comet, p. 455, and the Second Volume of his Parrhaſiana, p. 178. 


X 017%. ' 

) The Word, bis, being omited in all 
or adds, deux fois, ſo the Engliſh puts in, above once. 
16) Here's a great Miſtake in all the Editions of 
8 ent Perſon from this Admiral, for Aracur. 
s The Latin ſays, Privatus, as the E 
_ bc, tis tafeſt to follow p, 

ſations, 


lutarch is, Kal iν, im TY vous M ouαẽꝭz id nad har, tx If ons nutgds vel 70 eds 73 
the Editions of this Author, ſpoils the Senſe quite; and therefore as the French Tranſla- 
the Original, putting Aratus, the Name of a General of the Acheans, a very 
neliſh Tranſlator renders, bur ſurely our Author meant, Lega tus, a Deputy ; but however 


t Plutarch, who calls him, E $s, i . 
out t : we * 7 : nN, i. e. Prefefus Claſſis, a Counter-Admiral, at leaſt, Sce further 
neſe forts of intricare Diſpen in Montagne's Eſſays, lib. 1. ch. 22. th g . 
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AY \ — 


76 Of Law in general. Book], 
they may not be accus'd of Injuſtice in puniſh- Some are us d to call Peſitive Law by the Name 
ing Men capjitally, without a legal Knowledge of Voluntary: Not as if the Law of Nature (2) did 
© of their Crime. not proceed from the Will of Gop, but becauſe ng 
XvIu. Law may be beſt divided, with reference to Poſitive Law had ſuch an Agreeableneſs with hy. 
its Original, into Divine and Human; the former ha- man Nature, as to be necellary in gencral for the 
ving GOD, and the latter Man for its Author. But Preſervation of Mankind, or, as to be known and 
if we conſider Law as it bears a neceſſary Agree- diſcover'd without the Help of expreſs and peculi. 
ableneſs to the ſubje& (1) Matter, in this Reſpect. ar Promulgation. And therefore the Reaſons of 
we divide it into Natural and Poſitive. The for- this Law are not to be drawn from the general 
mer is that which is ſo exactly fitted to ſuit with the Condition of human Race, but from the particy. 
Rational and Social Nature of Man, that human lar, and ſometimes the (3) temporary Advantage 
Kind cannot maintain an honeſt and a peaceful of ſeparate Communities. So that upon the Uni. 
Fellowſhip without ic: or, in other Words, that on of Men in Societies, they are fix'd and deter. 
which carries in it a natural Goodneſs, or a Uſe- min'd by the Pleaſure of Superiors. We may im- 
fulneſs ariſing from its internal Efficacy, towards prove our Notion of Poſitive Law by that Paſſage 
Men in General. Though there be alſo a farther of Ariſtotle (a) (4), where he ſays, That Laws pre. 
Reaſon of this Denomination ; in as much as this ceedivg from Inſtitution and Uſefulneſs, bear ſome Re. 
Law may be found out and known by the ordina- ſemblance to Meaſures : For the Meaſures of Wing and 
ry Sagacity of Men, and from the Conſideration Corn, for inſtance, are not every where the ſame; bu 
of human Nature in Common. greater where the Merchants buy, and leſſer where the 
Poſi:ive Law is that which doth not by any /el. e it, 
me ans flow from the general Condition of human Divine Law is again divided into Natural and 
Nature, but from the ſole Pleaſure of the Law- Poſitive (H): But Human Law ſtrictly taken, is on- 
giver; tho' theſe Laws ought likewiſe to have their ly Poſitive (5). Of the particular Species, we ſhall 
Reaſon and their Uſes; in reference to that parti- diſcourſe in their Place (6). 
cular Society for which they are enacted. 


22 


- (a) Vide, Ethic. ad Nicom. I. 5. c. 10. Et Vid. I. 15. D. de condit. Inſtit. (b) Divine Natural Law is diftinguiſh'd frm 
Poſitive, becauſe this is alterable by the Authority that made it, That is not, but is Eternal and Immutable. See what our Authy 


ſays in Book 2. chap. 3. 5. 4. 
Mr. Barb. NOTES on S. XVIII. 


(1) The Text here is either corrupted or not clear. It may be rectiſied partly from his Elements of Univerſal Civil Law, where | 3 


congruunt, & ex ea fluint, i. e. As to the Matter [of Laws] ſome plainly agree with the 


our Author thus expreſles himſelf; Quantum autem ad Materiam, quedam cum ibſa "the human 4u4 talis, conditione mais 
from it. And partly from his Abridgment of the Duties of a Man and Citizen, Lib. 1. 


man Nature, as ſuch, and others flox 1 | 
hap. 2. S. 1.5, where he ſays, Sed / I 


conſideretur prout neceſſariam, & univerſalem, Congruentiam cum hominibus , vel minus habet, Cc. i. e. It the Law be conſidered, 3 p 
as it has a neceſſary and univerſal Agreement with Men, though in the loweſt Degree, c. The Engliſh Tranſlator is ſo u 
from clearing this Paſſage that he has made it more obſcure, by taking it in a wrong Senſe, for he underſtands by the Wal 
Subject, in the Original, the Subject or Matter of the Law, whereas the Author plainly treats of the Perſons upon whom a 


is impoſed. 
(2) See what we have ſaid, Chap. 1.8. 4. and Chap. 2.5. 6. with the Notes, 


(3) The Author here cites Vitellius's Reflection, Morem accommodari, prout conducat, i. e. To accommodate the Cuſtom to the Ii. 4 9 


reſt of State. Tacit. Annal. lib, 12. ch. 6. | | 

(4) Ariſtotle's Words are, T4 , xam owSdixlu, Y 79 ovpptee IT Sikeiav, L Bay Tis pies, & 38 N den 
elyned, N armies urea, & £ ww dvevla pris, F NN 7WAZOV Ad. 

(5) This is an eſſential and diſtinguiſhed C 
way, that no Authority can change or abrogate them lawfully ; whereas Poſitive Laws are fo arbitrary, that as a lawful authorit 
may eſtabliſh them, ſo he may change and aboliſh them as he ſees Occaſion, 


aracter between Laws Natural and Poſitive, the firſt are immutable, fo juſt ei 


6) Grotius (Lib. 1. Chap. 1. S. 15.) affirms, That there is a Divine Voluntary Right, that obliges all Men, as ſoon as they con: Wl 
ſufficiently to their Knowledge; and adds, Thar this Right hath been publiſhed upon three Occaſions, viz, 1. At the Creation 0 
our firſt Parents, 2. After the general Deluge. 3. By the Goſpel. This great Man did not proceed to Particulars ; bur, ſon: 
Years fince, Mr, Thomaſius, Profeſſor at Hall in Saxony, compoſed a Syſtem of the Divine Poſitive Univerſal Laws, in his |» 


ſtitut ions of Divine Civil Law, printed in 1702. But this able Lawyer being none of thoſe who count it an Honour to defe YN 
what they have once aſſerted, right or wrong, did, at length, own himſelf miſtaken, and pulled down his own Building, » Wl 
he found the Foundation to be weak. See his Sele# Obſervations, made at Hall, Tom. 6. Obſervat. 27. and his Principles «f '* al 
Law of Nature and Nations, drawn from Common Senſe, printed in 1705, and again in 1708, Others affirm, That all the I= 
which relate to a Divine Poſitive Right, either oblige all Men-in all Ages, Places, and Nations, or may be deduced from Princip 
of Natural Right, which we ſhall prove true as to fome, in Lib, 6. chap. 1. $. 35+ note 2. "OA 


CHaA 


I. How many are the Qualities of Moral Actions. 


II. A neceſſary, lawful Action. 

Uk. III. The wo or 2 of Actions, in what they 

conſiſt. h 
ya IV. A 22 mut have all things requiſite, an 
lage evil one is made ſuch, by wanting one Condition, 
per- V. GOD can't be the Cauſe of any Evil. 
16 Re VI. Fuſtice is either in Perſons or Act ions. 
we and VII. What u the Fuſtice of Actions. 
; 1 VIII. Univerſal and particular Fuſtice. 
: 
11 U R next Buſineſs is to conſider the Qualities 
and of Moral Actions: Now accotding to theſe, 
is on- Actions are ſaid to be Neceſſary, or not Neceſſary, 


Lawſul or Allow'd, and Unlawful or Diſallow d, 
Good or Evil, Juſt or Unjuit. So that the Quali- 
ties of Moral Action muſt be Neceflity, Licenſe 
or Allowance, and the Oppoſites of theſe, which 
want proper Names ; together with Goodneſs and 
Illneſs, Juſtice and Injuſtice (1). 

II. A neceſſary Action is that which by vertue of 
the Law or the Command of a Superior, the Per- 
fon to whom the Law or the Command is given, 


'4 fron Wl 
r Aub : 


a wo 5 3 is bound abſolutely to perform. For in this con- 
hers lor RY fiſts the Neceſſity of Moral ACtions, that they 
ed fl cought not to be omitted, nor yet to be done in 


nfidered, 
is ſo fu 
he Word BR 
2m a Lav 


another Manner than what is enjoin'd:; though by 
dur Natural Power and Strength we are able either 
o omit them or to do them in another Manner, 
Yet it is uſual for the Lawyers to ſay abſolutely, 
that a ching which wants only this Moral Necefli- 

the Inte iy, cannot be done (a). To a Neceſſary Action is op- 
pos'd not only a Forbidden Action, expreſly prohi- 
dited by the Laws or other Orders of the Superior, 
but likewiſe a Lawful or an Allo d Action, which 
the Laws neither command nor forbid, but leave 
hey cone i to every Man's Pleaſure, whether he will under- 
reation ol take or decline it (2). Cicero pro Balb. There are 
eue things which we ought not to do, tho we might 

_ fully do them : But on the other band, whatever we 
cannot lfully do, it's very certain we ought not to do. 


_ 
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juſt even : 9 
authoriſ 
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Sur. VII. Of the Qualities of Moral Actions. 


p. VII. 


Of the Qualities: of Moxar Actions. 


The ConTENTs of every Section of the ſeventh Chapter. 


| 


IX. Fuſtice diſtributive. 
Commutative. | 
XI. Grotius'; Opinion about Fuſtice. 
XII. Ariſtotle's Fudgment uton the ſame. 
XIII. Hobbes's Opinion of Jafice and Wrong. 
XIV. What u an unju#t Action. 
XV. What an Injury is. 
XVI. An Injury «x done by Deſign and Choice only, 
where the Nature of a Fault is treated on. 
XVII. No Wrong u done to any Man, that wills it. 


| 


Now by common Uſage of Speech, not only thoſe 
Things are ſaid to be Lawful, which neither Di- 
vine nor Human Law forbids, and which there- 
fore may be undertaken without Sin or Blame, but 
likewiſe thoſe things which altho' prohibited by 
the Laws of Nature, yet the Laws of particular 
States ſo far permit, as not to impoſe a Penalty on 
them in human Cogniſance ; leaving them to eve- 
Man's private Conſcience and Honour (3). 
Tully's Obſervation is admirable to this purpoſe, It 
is not lawful (ſays he) for any Man to fin ; but we com- 
mit an Error in Speech, whilſt we ſay that ſuch a thing 
is lawful, which is indeed tolerated or allow'd. The 
former kind of Actions we may call perfectly lawful 
the latter imperfe#ly. So(4) Lampridius reports of the 
Emperor Severus, that he had ſome Thoughts of prohi- 
biting the-publik Profeſſors of Lewaneſs : But be feared 
ths might rather increaſe Debauchery in Private; Men 
naturally affecting what is unlawful, and purſuing with 
2 and Fury any Practice which hath been forbidden 
them. 7 | 
But farther than this, we ſometimes in a very 
looſe Senſe, term even thoſe Things lawful, which 
all Men agree and confeſs to be the moſt baſe and 
vile; whenſoever the Perſon who performs them 
is Maſter of ſo much Strength, as to be too big for 
human Puniſhment or Reprehenſion. Senec. de 
Clement. I. I. c. 18. Tho we commonly ſay, All things 
are lawful towards a Slave, yet there are indeed ſome 
things which common Nature forlids us to act towards 


(a) Nam que facta ledunt pietatem, Exiſtimationem 
Jacere nos poſſe credendum eſt. Dig, I. 28. c. 7. 


(1) The Morality of Human Actions may be conſid 
they are either 


author affirms, 
euch Actions on! 
_ the Law, 
1 Obſerv. 64, 65. See our Notes 
(1) Nam qua falta, 
Honour, and, in general, good Manners do forbid or hinder. 
(2) "AP 2xnxwndoent ms 
from doing. Liban. Declam. 1 
(3) There are ſome things 
are, Et ſi peccare nemini licet, 
(4) This Quotation making little to our Author's Pur 
nd inſtead of it put ſome of th 
bing is not hone t that is lawful. 
_—_—cſlor at Hal in Saxony, 
_ - Y find a very parti 
ral Honeſty, and much 


on Chap. 6. 5. 2. Note 2. and our 


cular Account of Thin 


&c. For we ought to ſuppoſe thoſe Th 


_— 


„ verecundiam naſtram, & (ut generaliter dixerim) contra bonos mores fiunt : nec 


Mr. Barbeyrac's NOTES. 
er'd two ways, 1. In the Manner the Law diſpoſes them, in which Reſpect 
permiſſive or neceſſary. The firſt are ſuch as the Law gives Right poſitively to do, if we will, and nor, as our 
upon the account of which the Law orders a Thing to be done in ſuch a Manner, for this Definition agrees to 
y, as are allowed by an imperfe& Permiſſion, of which he ſpeaks a lirtle lower. 

and ſo Actions are either good, or bad, or indifferent. This Diviſion ſeems more e 


* 


2. As they agree, or diſagree 
a xact than our Author's. Tit ius 
Notes on this Chap. H. 5. Note 5, | 


ings impoſſible ro be done, which prejudice Piery, Repuration, 


e TahTa, N wh x nexium, i. e. What a Man is not ordered to do, that he is not hindred 
6. The Author himſelf cires this Paſſage in his later Editions. 

not to be done, tho* lawful, but whatever is not lawſul, that ought not to be done. Tull's Words 
ſed Sermonis errore labimur ; id enim licere dicimus, quod cuique conceditur. Tuſc. Quæſt. lib. 3. c. 19. 
ö poſe, and containing ſomething obſcene in it, 'tis no Damage to omit it, 
e Sayings of the Roman Lawyers, viz. Digeſt. lib. 50. tit. 17. De diverſ. Reg. Furiſ. Leg. 144. Every 
And Leg. 198. We ought to conſider, not onl 

has publiſhed a Diſcourſe of the Law of what's [a 


what is lawful, but what is alſo honeft. Mr. Stryck Pro- 
wtul, but nor honeſt, reprinted in 1704 in 4to, where 


nt of gs permitted and authorized by Cuſtom, which in themſelves are contrary to natu- 
more to Chriſtianiry, altho the Author had bur little of his Matter from any certain Places. 


8 Man 
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a Man, one of our own Species and Condition (5 )- 

III. We call that Action good Morally, (for the 
other kind of Goodneſs, term'd Natural or Mate- 
rial, by which a Thing or an Action tends to the 
Benefit or Perfection of any one (x), is explain d 
in another place. Tho' we muſt obſerve, that in 
the Precepts of Natural Law, and in mcſt Civil 
Conſtitutions, it goes along with this Moral Good- 
neſs, and amongſt rational Creatures(2), ſeems to 
give the firſt Spring or Occaſion to it) or in Moral 
Eſtimation, which is agreeable to the Law, and 
that Action evil, which is diſagreeable. In as much 
as the ratio formalis, the proper and diſtinguiſhing 
Nature of the Goodneſs or Illneſs of Actions, con- 
ſiſts in a Relation determining them towards a di- 
rective Rule; and this Rule is what we term a 


Law; (under which Name we here mean a neceſ- 


fitting, and not a permitting Law, and if it be Hu- 
man we ſuppoſe it not contrary to thoſe which 
are Divine,) (3) for when a deſign'd Action is 
formed according to the Rule preſcrib'd, and ex- 
actly agrees with it, it is ſaid to be Good: Where- 
as if it is undertaken againſt the preſcrib'd Rule, 
or varies from it, it is call'd Evil, and, in one 
Word, Sin. Now it is plain, that any directing 
Rule, for inſtance, the Mariner's Compaſs is ſaid 
to be the Cauſe of his right Sailing, and of his com- 
ing to the Port, not fo much in regard that the 
Ship takes a: Courſe falling in with its Direction, 
as becauſe the Pilot guides himſelf by it in mana- 
ging the Steerage: In like manner, a Law is ſaid 
to be the Cauſe of Rectitude in an Action, not 
when the Action, however intended, is agreeable 
to it; but when the Action proceeds from the Di- 
ctate of >the Law, and from ſome Dependance on 
it; that-is, from an Intention of- paying Obedi- 
ence to its Injunctions. Whence, if a Man by 
chance, or without thinking of any Obedience to 
a Law, performs a thing preſcrib d by that Law, 
he may indeed be ſaid to have done rightly, or not 
il, in a negative, rather than in a poſitive Senſe, 
but he cannot be ſaid to have done morally wel, 
no more than one that by diſcharging a Gun at 
venture and random hath brought down a Bird, 
can be ſaid to have ſhot skilfully, and like a Marks- 
man. | 

IV. Farther, ſince the Law determines either 
the Diſpoſition of the Agent, or elſe the Object, 


. 


Reaſons, either becauſe the Agent is fo diſpos'd ag 


any other Cauſe, beſides the Intention of paying 
Obedience to the Law. And therefore an Actic 
tho otherwiſe on the account of the Matter of it 


who deſigning an ill Thing doth a good one, hath 


kill Jaſon, luckily broke his Impoſthume. Upon 


or the End or the Circumſtances of the Action; an 
Action is Morally Good or Evil for one of theſe 


the Law requires him to be, or otherwile ; or 
becauſe the Action is directed towards the proper 
Object, with that End, and thoſe Circumſtances 
which the Law preſcribes, or with the contrary, 
But here it muſt be obſerved, that to make an 
Action good, tis neceſſary, that it not only con- 
form to the Law in all its materi-] Requilites and 
Conditions; but likewiſe, that in reſpect of its For. 
mality, it be exercis d, not out of Ignorance, or 


tion, 


Good, may, by reaſon of the bad Intention of the 
Agent, be imputed to him as Evil. For a Man 


by no means a Title to any Reward for his Service: 
As he in Valerius Maximus (a) who intending to 


the fame Account, he who miſpends his "lawful 
Power in ill Service, is guilty of Sin : -as a Judge, 
ſuppoſe, who abuſeth his Authority of puniſhing 
Offenders, to the ſatisfying his own private Re. 
ſentments. For which Reaſon the Carthoginion 
ſentenc'd their Generals to Death, if they had un. 
dertaken an Enterprize, tho' with good Succel;, 
yet with ill Counſel and Deſign (1). Liv. 38 
c. 48. Val. Max. I. 2. c. 7. ſ. 1. Extern. But, on the 
other fide, an Action as to the Matter of it Evil 
cannot (2) by vertue of the honeſt Intention of the 
Agent, be turn'd into Good. Whence the Reaſon 
is clear, Why a Man cannot uſe his own Sins 3 
Means for the Attainment of any virtuous End, 
or why we muſt not do Evil that Gcod may come of i, 
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Rom. ili. 8. For to render an Action Evil, its 


ſufficient that it be incongruous to the Law, in 9 


* 4 _— we 


any one Point or Condition, whether Material ot 
Formal: that is, If either the Diſpoſition'of the k- 
gent, or the Object, or the End, or any one d 
the Circumſtances contiadict what the Law direc 
Tis a moſt vain Diſtinction of ſome Men, when 
they affirm that an Action, as to the Subſtance of 
the Work, may be good, altho' the End require 
by the Law be not intended by the Agent. For 
the End makes a main part of the very Eſſence d 
a Moral Action, in as much as it enters into tht 


(a) L. 1. c. 8. ſ. 6. Extern. 


(5) The whole Chapter treating of a Maſter's Power over his Slaves, is worth peruſing, 


(1) See Book f. chap. 4. S. 4. and Book 2. chap. 3. S. 21. 
(2) Seneca's Words, Ep. 120. may ſerve as an exce 


« and we begin to look upon chem as Patterns of Perfect ion. 


ilenr Comment upon our Author's Notion, Nobis videtur Obſervatio collegiſt, 
C rerum ſepe fattarum inter ſe Collatio per analogiam noſtro intellectu honeſtum bonum judicante 


ſanitatem, ex hac Cogitamus eſſe aliquam et Animi. Noveramus corporis vires, ex his Collegimus eſſe, & animi Robur. Aliqua benign 
fatta, aliqua humana, aliqua fortia, nos obſtupefecerant, hec cæpimus tanquam per fecla mirari, i. e.“ Our Notions of Goodneſs dul 
« Honeſty are the Reſult of the Reflections and Compariſons, which the Mind makes by Analogy upon ſuch Things as it ofte! 
4 ſees and obſerves, We know that there is ſuch a Thing as Health of the Body, and from thence we conclude, that there m 

« be alſo an Health of the Soul. We know that the Body hath Force and Strength, and from thence we infer char the Soul al 
« hath irs Force, We are wrapped with Admiration at the View of ſome eminent Acts of Goodne 


__——— 


Nover amus Corpus 


ls, Humanity, and Courage, 


(3) The two following Periods not being well placed in the Original, muſt be a little varied to make the Diſcourſe coherent. 

(1) Theſe two baſſages cited by our Author are nothing to the Purpoſe; and, tho clear in themſelves, are miſtaken by him i 
this whole Diſcourſe. The firſt is that of Liuy, where Kn. Manlius, anſwering.thofe that conteſted with him about the Honour of 
the Triumph, under a Pretence that he had managed the War againſt the Gallogreci, or Galatians, with ſufficient Conduct, ay 
That he was ſure to carry his Cauſe, tho it were nor before a Roman, but Carthaginian Senate, who are ſaid to crucity their Ge 
nerals, if they acted by bad Advice, tho* they were ſucceſsful, for fo are his Words, In quo confiderem equidem cauſe mee, 
amſi non apud Romanum, ſed Carthaginenſem Senatum agerem, ubi in crucem tolli imperatores dicuntur, ſi proſpero eventuprauo conſilio geſſe 
runt. The other Vaſſage is out of Val. Maximus, whoſe Words are much the ſame about this Cuſtom ar Carthage. Mr. Pufendn 
helieves that theſe Words, pravo Conſilio, ſigniſy, with a-bad Intention, whereas they plainly ſignity, without taking good Meaſwes) 


as Montagne rightly takes them, when he ſays, The Carthaginians puniſh'd the ill Conduct of their Captains, although they made 4. 
mends for it by their good Succeſs, Eſſays, lib. 3. Ch. 8. p. 693. Fol. | EV 


(2) What is faulty, cis no matter with what Intention it is done, Publ, Syr. ſee tlie next Chap. S. 2,3. un en, 
* Intention 


1 


/ 
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Intention, which is a Principle of the greateſt 


Moral Things. Gov, the Author of all natural 


an N . , 
a Force in determining the Action's Quality. Hence Beings, need not, and ought not te be eſteem'd 
as it is ſinful to direct an Action, not only to an ill the Author and Cauſe of all Moral, (3) all Noti- 
or End, but likewiſe to any other End, than what is onal, and all artificial Beings. Some looſe Think- 
per preſcrib'd by the Law, Matth. vi. 5. Fuv. Sat. 8. ers muſt needs be touch'd with a ſtrange Itch of 
Ces v. 215. Cauſa facit rem diſſimilem. Nor is an ac- Wit, when they imagine they have given us an 
ry, compliſh'd Fact only, or ſuch as hath obtain'd its extraordinary Specimen of their Philoſophical 
an End, accounted Wickedneſs, but even a com- Subtlety, in numbring G 0D among the Cauſes of 
on- menc'd Enormity: And this latter is by Civil Laws our ſinning. For a Man who hath the leaſt In- 
and ſometimes puniſh'd with equal, or however with light into the Conſtitution of Morality, will judge 
Fer- little leſs Severity than the former; according as nothing more abſurd, than to enquire whether or 
, Or they find it neceſſary to repreſs a Villany in its firſt no He be the Cauſe of an Action, who forbids it by 
ing Riſe and Appearance. Senec. de Conſtant. Sapient. 2 Law, and puniſheth it for being done after his 
ion, . 7. Al Villanies before the Accompliſhment of the Work Prohibition. As for Gop's concurring to the 
xf it „e compleat in reſpect of the Guilt. Phyſical part of an Action, he can with no more 
the V This Goodneſs and this Evil of Actions as Reaſon be on this Account ſtill'd the Author of 
Man they conſiſt formally in ſuch an Agreeableneſs or Sin, than one who hath furniſh'd an Artificer with 
bath Diſagreeableneſs to the Law, as we have been Materials to work upon, can be reckon'd the Cauſe 
vice: ſpeaking of, ſo they depend entirely on him as of a Deformity in his unskilful Work. Where- 
g to heir efficient Cauſe, who performs an Action fore, to uſe the Term or Name of Cauſe in a Sig- 
Ipon hich the Law either commands or forbids. For nification ſo very improper, and ſo remote from 
fal is Determination ſo conſtitutes the Action in the common Senſe, is to join our Pride and Ambition 
10ge, rank of Adora! Beings, that it muſt be imputed to in offering an Irreverence to the Divine Nature. 
ſhing rim, and to him only (x). And therefore thole Philo Fudeus de profug. (4) What greater Inſtance of 
e Re: en have tormented themſelves with a needleſs Blaſphemy can there be, than to make GOD, and not 
im ear, who, leſt they ſhould ſeem to make Gon our ſelves, the Author of Evil? Maxim. Tyr. Diſſertat. 
dun. Almighty the Author of Sin, have plac'd the ratio 3. (5) Theſe dreadful Names of Furies, Fates, and 
ccels, ale of an Evil Action, in the Privation of Con- Deſt inies, what are they but the ſpecious Pleas and Ex- 
v. 38, ormity to the Law(2). For tho' the Poſition of any cuſes of human Wickedneſs, by the Means of which we 
n the orm neceſſarily infers the Privation or Abſence are wont to charge our own Faults the Providence of 
Eri f the contrary Form; yet how miſtaken muſt he Heaven? When, alas! theſe, and all tbe other Miniſters 
of the e in his Opinion, who would ſeek for the Efſence of Terror, and over-ruling Neceſſity, which we ſo often 
:eaſon fa Thing in this Privation? Nor will he find him- complain of, are Monſters of our own making, and ſuch 
ins % elf any great Proficient in Wiſdom, who hath ar- as we carry about us in our Breaſt. Idem. ert. 25. 
s En! ivd to know that Straightneſs is the Privation of Let the Wretch who fins upon Choice, take all 
xe of i, rookedneſs, and Crookedneſs the Privation of the Guilt upon himſelf, and let Go p be clearly 
il. its traightneſs. But theſe Inventions and theſe Fears juſtified (6). 
aw. in Men, both proceeded from their Ignorance of VI. We are, in the next place, to diſcourſe of 
vial 0r f - Tuſt ice, 
_—_ (3) Seneca's Words, Omnia Scelera, etiam ante effectum Operis, quantum culpe ſatis ef, per feta ſunt. The Scholars of Zoraftres 
One ys, We muſt baniſh every Sin from onr Hands, Tongue and Thought. In Sadder Porta 71, They add elſewhere (Porta 25.) as 4lſo 
direct om our Eyes. See what this Author ſays afterwards, Lib. 8. c. 3. $. 14. 
when $.5. (1) That is, as the immediate Author of the Action; for, as our Author himſelf ſhews at large, Chap. 3. $. 14, the Actions 
e of another may alſo ſometimes be imputed to a Perſon. \ | 
anc c) This Notion much reſembles Ariſtotle's Opinion of the Principles of natural Bodies, among which he ranks Privation. See 
__ — 4 wap © hay III. Chap. 18. S. I. where the Author ſeems to have taken the Expreſſion from Montagne's Eſſays, Lib. 2. 
*, Fot. 12. p. 393. Fol. | | 
ence d (3) The Author underſtands by this the Operations of our Underſtanding. 
nto the 4) Que poteſt eſſe blaſphemia gravior, quam contendere, non ex nobis mala provenire, ſed ex Deo. 
5) The Greek is, "Eotxs Ns aun mo ovbuadla A woryneia < vp ominne, buen Smeegpat, dad amg F airiay 79 
. eie, x) mis del pate, E Eerrio--------- H & *Eeryds, x, n Alon, x, of Aaiuores, N box dart Nayolag 1uaprtuirns (far ſo 
| —_ muſt be read, with Heinſius inſtead of 9 avoun]e ivy iy Th q e ανpο- * 10 
() Our Author treats here only of Actions morally good or bad, i. e. fully agreeable, or plainly contrary to ſome Law in Force. 
he ought alſo to have ſpoke ſomething of Actions morally indifferent, i. e. which every one may lawfully do or not do, according 
| he pleaſes, by vertue of a Law of ſimple Permiſſion. See 5. 1. Note 1, That then we may have a true Notion of this laſt ſort 
collegiſe Actions, we muſt obſerve, that the Term Indifferent may have three Significations, which ought to be carefully diſtinguiſh'd, 
Corps * If we ſay, that an Action may be indifferently either commanded, or forbidden, or permitted by the Law, even in this 
14 benign e we muſt acknowledge all human Actions are not indifferent; as for Example, Man-flaughter can't be commanded nor per- 
dneſs and ted, becauſe it is ſo great a Prejudice to the human Nature. 2. But if we conſider our Actions, as Motions purely Phyſical, 
s it oſten with a Relation to any Rule, in one word, without a Regard to any Law, tis certain that in this Reſpect all Actions are in- 
here Mm erent, See Chap. 2. . 6. aſoregoing. Laſtly, (and 'tis in this Senſe that our Author treats of it here) if we confider an Acti- 
» Soul alſo | as freely permitted by the Law. This is an Action morally indifferent, which we may in a negative Senſe call good, becauſe 
Courage: eng evil. Now there can be no Difficulty in judging of theſe ſort of Actions; for what elſe can choſe things be, which are 
TR os commenyes nor forbidden, by any Law, Divine or Human, and which we have Power to do, or not do, as we ſee fir? 
oherent. 8 oo men fooliſhly affirm, That Dancing (for Example) confider'd abſtractly in icfelf, is morally indifferent; bur it ceaſes to 
by him i - oy t N Moment when we look upon it as a particular Action, done by ſuch, or ſuch a Perſon, at ſuch, or ſuch a Time, 
Honour 0! + 5 uch a Place, with ſuch, or ſuch an Intention, for an Action thus ſtripped of all its Circumſtances is a meer Chimæra 
duct, * — ing. 20 if 8 be morally indifferent, it muſt be ſo with relation to certain Circumſtances of Perſons, Times 
their en. mw gnities nothing to ſay that every particular Action that is done with a good or bad Intention, ought to be good or bad, 
\ mee," — 8 on 15 nor abſolutely true. An Action done with a good Intention is good only in a negative Senſe, that is to ſay, 
nſili0 ef * LO r indifferent, ſo far as ſome Law has formally preſcribed ir, for there are a great number of Actions done for a 
. Pufend") 4 » Which are not commanded by w Law, and conſequently can't paſs for ſuch as are good poſitively, This is almoſt 
(Meaſure N of Mr. Titiw's Obſerv. 65. Tris long ago ſince that learhelt Engliſhman Thomas Gataker ſpake ſomething like this a- 
y male — vain Subtleties of the Schoolmen, about Actions indifferent. See his Treatiſe of the Uſe and Nature of Lots, printed 
N us Cel 1619. Chap. 5. S. 4. where he mentions the famous Diſtin&ion of the Stoicłs, aud eites, among others, a Paſſage of 
| 0 4s, who has the ſame Notions, which I ſhall ſet down here, becauſe he exprefles the ſame thing well in it, Omnia, que 
n . | . , E oy _ \ 3 = 
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Of the Qualities of Moral Actions. 


Boox l. 


Fuſtice, concerning which, it ought to be our firſt 
Obſervation, that the Signification of this Term 
as applied (1) to Perſons, is very different from 
that, by which it denotes an Attribute of Actions. 
For when we uſe (2) it with regard to Perſons, to 
be Jul, imports as much as to delight in acting 
juſtly, to ſtudy afrer Juſtice, or to endeavour in 
every thing to do what is juſt: And to be Unjuſt, 
is to neglect Juſtice, or to think it ſhould be mea- 
ſur'd, not according as it is really due, but as it 
ſuits with preſent Advantage. So that a Juſt Man 
may perform ſeveral Unjuſt Actions (3), and an Un- 
juſt Man ſeveral Fuſt Actions. For he is to be e- 
ſteem'd a Juſt Perſon, who doth Juſt Things in 
Obedience to the Law (4), and Unjuſt Things on- 
ly thro' Infirmity; and he an Unjuſt Perſon, who 
doth Juſt Things in Fear of the Puniſhment an- 
nex'd to the Law, and Unjuſt Things either out 
of Perverſeneſs and Pravity of Mind, or for the 
procuring of Glory, or any other ſeeming Bene- 
fic. Hobbes de Cive, c. 3. . 5. And to the ſame Pur- 
poſe Pliny, in his Panegyr. c. 56. A Wicked Man may do 
many Things, in themſelves commendable: But to deſerve 
Commendation in his own Perſon, is the Prerogative of a 
Man truly Good and Virtuons. (5) Philemon in Strabo. 
Serm. 9. 

He is not Juſt who barely acts no Wrong, 

But he who ſpares, when fraught with Power to 

Nor will the Conqueſt of a Puny Luſt (harm : 

Enſure his Triumph; but a Strength of Soul 

Fir to ſuſtain the united Force of Sin, 

And foil Temptation in its laſt Attack. 
Solid in Worth, and generous Honeſty. 

Nor bent with crooked Guile, nor brib'd with 

(Praiſe, 
He courts the Virtue and contemns the Fear. 


Architas de Viro bono & beato (6). As he who 


bath ſome time or other been guilty of Immodeſty, Inju- 


ſtice, or Timerouſneſs, is not to be reckon'd in the Num. 
ber of bad Men, ſo neither is he who hath perform'd ſony 
Acts of the oppoſite Virtues, immediately to be rayk'd a. 
mongſt the Good. But the true Fudgment of Perſon: i; 
to be made, not from any ſhort Period of acting, bu 
from the whole Courſe and Tinor of Life. Agatbia 
(I. 5.) hath left a very judicious Cenſure of thoſe 
People in Conſtantinople, who upon a terrible Earth- 
quake in the City, had contended with each other 
in the Performance of Good and Pious Works, 4 
th they did (lays he) for a certain Time; ſo long as th 
Impreſſion of the Fright was freſh and ſtrong upon thei 
Apprehenſion. But when the Calamity began to abat, 
moſt of them return'd to their former Looſeneſ of Prattic, 
Now ſuch a ſudden Motion of the Mind, ſuch & Fit, « 
it were, 7 Goodneſs, cannot be call'd true Fuſtice, or ſa 
lid and fruitful Piety, ſuch' as U wont to be form d in 
Men by right Opinions and conſtant Application; but a 
unnatural Diſguiſe, an ill-contriv'd Stratagem, a my 
hbuckſtering in Holineſs, taken up as a Preſervative « 
gainſt the Common Evil. Virtue upon Neceſſity juſt a 
long liv'd as the Fear that occaſims it. Hence it a5. 
pears, that the Definition of (a) Juſtice ſo mud 
in vogue with the Roman Lawyers, in which they 
call it, A Conſtant and perpetual Inclination to give evi 
(7) one their Due, belongs to the Juſtice of Perſons, not 
to that of Actions. And this we take to be vey 
Inconvenient: In as much as the Science of Lu 
is chiefly employ'd about the Juſtice of Actions, and 
toucheth on the Juſtice of Perſons only by the bye, 
and in ſome few Particulars. , 
VII. The Juſtice of Perſons differs from their 
Goodneſs chiefly in this, that Goodneſs barely denote 
a Conformity to the Law, but Fuſtice farther in. 
cludes a Reſpe& to thoſe Perſons towards whon 
the (1) Action is perform'd.. So that we apprehenl 
that Action to be 7%, which with full Deſign 
and Intention is applied to the Perſon to whom ii 
was due. And therefore Juſtice, in this Sen, 


— 


will be nothing elſe, but the right Application q 


9 — —— ————— 


—— — 


(a) Inſtit. I. 1. tit. 1. Dig. I. 1. tit. 1. J. 10. : : ; ; 7 be | 
in rebus humanis fiunt, ſicut Dotti cenſuerunt, aut honeſta ſunt, aut turpia; wherein he omits the third Member of the Diviſion, * 


other gocd Authors do, for the Reafon which Mr. Noodt gives us, in his Book entitled Probabilia Furis, i. e. The Probabilities 
the Law, lib. 1. ch. 12. Q ſud vi rea aut honeſta ſunt, ut fidem colere, patriam defendere, amicos deligere, ea fieri oportet, ſro" 
pere? Pater, ſiue non imperet. Sed que his cantraria, queque turpia & omnino iniqua ſunt, ea ne ſi imperet quidem. Que vero in neh 
ſunt d a Grecis tum & J14/g0o2, tum won appellantur, ut in militiam ire, rus colere, honores capeſſere, cauſas defendere, uxorem dum 8s 
uti juſſum proficiſci, accerſitum Venire, quoniam (4 hec & his ſimilia per ſe ipſa neque honefla ſunt, neque turpia, ſed proinde u. 
nobis aguntur, ita ipſis attionibus aut probanda ſunt, aut reprehendenda, propterea in ejuſmodi omnium rerum generihus Patri pared _ 
eſſe cenſent, c. Lib. 2. chap. 7. ſee alſo Velthuyſen of the Principles of Fuſtice and Decency, p. 19, &c. 1 

S 6. (x) This is not only true concerning Juſtice, but alſo concerning all Morality in general, 7.e. concerning every Vi 
and Vice. 

(2) We muſt indiſputably treat of the Juſtice of Actions, before that of Perſons, becauſe this laſt ſuppoſes the firſt, as app® 
by the Definition which our Author gives of it. The way to underſtand theſe Expreſſions, to do juſtly, to delight in Fuſlic 
not to be ignorant what Juſtice is. | 

(3) Laudabilia multa etiam mali faciunt, ipſe laudari, niſi Optimus non poteſt, Plin. Panegyr. chap. 56. Sinners themſelus i 

many things commendable but only the beſt Men deſerve Commendation. | = 
() There is allo a Caſe when we may do juſtly in a negative Senſe, i. e. not unjuſtly, altho the Thing in itſelf be nor Juſt. 8 * 
happens when a Man js really in an Error, or ignorant, as it often comes to paſs, both in reſpe& ro Right and Fact. 0 © 
1 Grotius maintains, aud that with good Reaſon, That War may jometimes be juſt on both ſides. See his De Jure belli 
?act, lib. 2. ch. 23. S. 3. aud what ſhall be ſaid Lib. 8 ch. 6. 5. 4. note 2. | 


(5) The Greek is, Arip hte thr, ty © wh aNuav' 
A' ot; dανẽ,js Sud Cf v ErreT an 
Obe dc n wired Aupbdvu dm 70" 


"Eye Sud Or errei- a4 nos 
Oud" 3s 16 TawTE2 m]a dle mE woe: 
ANA“ Gong &dbA\ov yvnoiay 7 £00 Quoiy 


"AAA bs 2d Hu b wh napſitver, (  Eivar ], x) νẽ,¼ ervas .- 2-H 
)) Ou Tot os &xonngrjvor]a by nor xategts, 3% ꝙ adingaw|]e, U & ameder Midow]e is Ts rams TaK]tov das, td) WT 
7 v tp Wauslag bs rd, da T5 . 7d d diver xeloty $753 ira wer Smfprims]ass 8d" emi yeovs Ti . 
67 T2 | /, g. | , 
(7) Falte eſt conſtans & perpetua voluntas jus ſuum cuique tribuendi, Inſtit. lib, 1. tit. 1. de Juſtitia. & jure Digeſt. lib. 1. 
8. 10. See the Explication of this Definition, in Mr. Noodt's Probabilia Juris. lib. 3. chap. 1, 2. 5p 
$. 7. (1) There is not properly any difference between Goodneſs and Juſtice, for, as our Author himſelf ſhews us abo 
Idea of a good Attion contains in it the Notion of an Object agrecable. We may better diſtinguiſh good Actions according gh $ 
chreetold Object which they may have, viz. GOD, other Men, and our Selves. Thoſe that have G OD for their Object, ate ” 2 
prized under the general Name of Piety : Thoſe chat have other Men for their Object are contained in the Term of Jeet 
thoſe that directly regard our Selves may be reduced ro Temperance or Maderation. This Diviſion, which is che moſt com 
{cems ro be the plaineſt and moſt natural. | 1 
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the Action to the Perſon. We ſhall chooſe to di- 
vide Juſtice chiefly with Regard to the Matter 
which is owing, or which bears a Relation to an- 
other by way of Debt or Due. 

But we muſt obſerve beforehand, that ſome A- 
ions may be call'd pure and others mixt. The 
former are perform'd and finiſh'd by the Motion 


— of ſome of our Powers applied in ſuch a certain 
t Manner to the Objett; of this Kind are Honouring, 


Paying Duty and Reſpect, Loving, Hating, Com- 


7 the forting, Praiſing, Diſpraiſing, &. the Product of 
their all which is nothing elſe but the cauſing the Ob- 
* ject to be really affected, or to be thought affected 
* by the Action in a certain way, either with Com- 
90 placency or Diſſatisfaction. But the latter, or the 
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Mixt Actions, are join'd wirh the transferring of 
ſome Advantage or Diſadvantage on the Perſon 
towards whom they are exercis d; and therefore 
their Effect conſiſts principally in ſome Operati- 
on, either profiting or hurting another Man in his 
Perſon or in his Goods (2). Again, there are 
ſome Actions which make a great part of Com- 
merce amongſt Men, and are valu'd at a certain 
Rate; others have no Price or Rate impos'd upon 
them: Concerning which Difference we ſhall en- 


. < » - o * . . 8 ad 1 4 p >” A. f — . : | y i 1 - „ Nei 
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bn quire farther hereafter (3). Laſtly, we muſt take 
177 notice that ſome Tags are Due to us Perfe#ly, o- 
- — thers Inperfectly. Thoſe Things which Are due tO 


us in the former Manner, if voluntary Payment 
be not made, we may conſtrain the Debtor to diſ- 
charge, if we live in a natural State, by Arms and 
main Strength; if we are Members of the ſame 
Civil Society, by preferring an Action againſt him 
in Courts of Juſtice. But what is due to us in the 
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of Hoſtility, nor to extort by legal Proceſs. It 
is uſual (4) with Latin Authors, to expreſs Per- 
fect Right by the help of the Word Suus, as when 
they lay a Man claims ſuch a thing, ſuo jure, By bs 
own Right, Now that ſome things ſhould be thus 
| due to us ich; and others In perfectly, the Rea- 

fon amongſt thoſe who live in a State of natural 
Liberty is, the great Diverſity of Precepts in Na- 
ture's Laws, of which ſome conduce to the very 
Being, others only to the well-being of Society : 
And therefore; ſince there's leſs Neceſſity of per- 
forming theſe latter than the former, Reaſon 
ſhews that the former may be requir'd and execut- 
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latter way, we ought neither to claim by Methods 


ed by more ſevere Courſes and Means; whereas 
in regard to the latter, it is meer Folly to apply a 
Remedy more grievous than the Diſeaſe. Beſides, 
there uſually paſſeth between Men ſome Covenant 
about the former, but not about the latter; and 
conſequently, ſince they are left to every Man's 
Conſcience and Modeſty, it would be very im- 

proper to extort them violently from another (5), 

unleſs in Caſes of extraordinary Neceſſity. In 

Civil Communities this Difference ariſeth from the 

particular Laws and Conſtitutions allowing or diſ- 

allowing an Action in ſuch or ſuch Caſes. Tho 

moſt Commonwealths do in theſe Points follow 

the Tract of the Law of Nature; except where 

they have ſome particular Reaſons adviſing the 

contrary. 

VIII. When then, we exhibit to another either 
Actions or Things due to him only by Imperfett 
Right, or when we exerciſe towards another Acti- 
ons not coming under the Head of ſtrict Com- 
merce, we are ſaid to have obſerv'd, General or U- 
niverſal Fuſtice. As when a Man ſupplies another 
with his Counſel, Goods, or Help, as he hath 
need ; or when he performs the Offices of Piety, 
Reverence, Gratitude, Humanity or Beneftcence 
towards thoſe to whom he is in Duty bound to pay 
them. This Kind of Juſtice only enjoins that the 
Debt be paid, not conſidering whether the Thing 
given in Payment be equal to the Reaſon why it 
is due or not. Thus a Man ſufficiently diſchar- 
geth the Duty of Graticude, if he make all the Re- 
turn that his Abilities will allow; tho perhaps the 
Kindneſs he hath receiv'd were in Value much 
greater (1.) 

But when we perform towards another Actions 
falling under Commerce, or ſuch as transfer any 
thing on another, to which he had Perfe# Right, 
this is call'd Particular Fuſtice. | 

IX. Now this Perfect Right accrues (1) either to 
ſingle Perſons by a Covenant (tacit or expreſs,) 
made with ſome Society, in order to their being 
admitted Members of it; or to a Society by a Co- 
venant made with ſingle Perſons, in order to the 
receiving them into the ſame Community : Or, 
laſtly, from (2) Pats made between any Par- 
ties concerning Things or Actions falling under 
Commerce, When we pay thoſe Things which 
are due upon the Pact of a Society with a Mem- 


(2) For Example, a Gift, a Loan, a Theft, Murder, Cc. 
(3) See Book 5. Chap. 1.5. 5. 


(5). 


to which we might be conſtrained. 


ment does not much ſurpaſs in its Effects, 


make good a Dama 


_— 


(4) As for Example, When we ſay, Ille ſuv Jure hoe poſtulat : ſee Grotius, lib. 1. ch. 1. S. $. with Cronovius's firſt Note. And 
we alſo ſay ourſelves, we muſt render to every one their own; we wrong no Man, when we require our own. 
We could not otherwiſe diſcern ſuch as are truly good, from ſuc he 


as do juſtly againſt their Will, if there were no Duty 


S. 8. (1) It is nevertheleſs no great Virtue to own an Obligation to ſuch as have done us Good, provided that the Acknowledg- 


the Obligation we have to our Benefactors, for, according to the Maxim of JESUS. 
CHRIST, If we love thoſe only, that love u, what Thauks have you? Matth. vi. 46. * 6 ) | 


S8. 9. (1) This Diviſion is not compleat, becauſe ir contains in it the Obligation we are in to another, by vertue of ſome En- 
g4gement that we are entred into, or of a Society to which we are joined. Now there are Things which our Neighbour may te- 
quire of us in ſtrictneſs, without any relation to a particular Society, Promiſe, or Convention; as not to do them any Injury, to 
e done them, and to look upon them as Beings equal with ourſelves. It would pleaſe me better, with Mr. 


_ dds (Elem. Phil. pract. Part II. Chap. 2. . 46.) to divide particular Juſtice, which we may more ſtrictly call Rigorous Fuſtice, 


divided into ſeveral ſorts, viz. 
ſubject to the ſame Government 


given to the other general ſort of Juſtice, 


e Accompliſhment. For in theſe ſort of Promi 
Ment on his part, See Lib. 3, hy 5. * 


into that which Equals uſe one towards another, and that which Superiors exerciſe towards their In feriors. The firſt may 


ſubs 


The Duties which a Man may in ſtrictneſs exact of all other Men, and a Citizen of every Perſon 
md cahers obe Ser . The other contains divers Kinds, as there are divers Kinds of Societies, where ſome command 

others obey, which is much the ſame as Grotius's Jus Recterium & Aquatorium, lib. 1. ch. 1. S. 3- The Epither of Unjver/al, 
2) Our Author h ( is alſo very improper. We had better call ir Imperfe# Juſtice. | 
BY = hi 1 — utes the Term Convention, but it muſt be underſtood in a large Senſe, which comprehends perfect Pro- 
the a. which he ſpake Lib. 3. Chap. 5. 5. 7. which confer upon him, to whom the Promiſe is made, a perfect Right to require 
| the Acceptation of him to whom the Promiſe is made, is a kind of Engage- 
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ber, or of a Member with a Society (3), upon the 
Accounts juſt now ſpecified, we are ſaid to exer- 
ciſe Piſtributive Fuſtice. For whenever a Man is 
receiv'd into a Society, a Pact is either expreſly, 
or, at leaſt, tacitely made between the Society and 
the Member now to be introduc'd, by which the 
Society engageth to give him a juſt Share aud Pro- 
Portion of the Goods which it enjoys as a Common 
Body: and the Member promiſeth, that he will 
bear his proper and equal part of thoſe Burdens 
which conduce to the Preſervation of the Society, 
conſider'd as ſuch. The exact Determination of 
the proper Share of Goods to be aſſign d to the 
Member, is made according to the Rule and Va- 
lue of the Pains or Charges employ'd by him, to- 


wards preſerving the Common Society, in propor- 
tion to the Pains or Charges contributed by the o- 


ther Members. On the other hand, the Determi- 
nation of the proper Share of Burthens to be laid 
on the Member, is made according to the Value of 
the Benefits receiv'd by him from the Society, 
conſider d in proportion to the Advantages which 
the reſt of the Members enjoy. Hence, ſince it 
generally happens, that one Member contributes 
more towards the Preſervation of the Society than 
another, and that one likewiſe exceeds another in 
deriving Advantage from it, the Reaſon is very 
apparent, why, upon the Suppoſal of many Per- 
ſons, and of this Inequality amongſt them, we 
ought in the Exerciſe of Diſtributive Fuſtice, to 
obſerve a Comparative Equality: Which conſiſts in 
this, that what Proportion the Merits of one Per- 
ſon bear to the Merits of another, ſuch Propor- 
tion ſhall his Reward bear to the other's Reward. 
(4) For, as Philo Fudens de Monarchia l. 2. p. 640. 
Ed. Genev. obſerves, tis high Incquality to give equal 
Honours to thoſe who are not equal in Merit, Arrian. 
Epictet. I. 3. c. 17. This & a ſettled Law of Nature, 
that be who 10 more excellent, ſhould on that very account 
have a Inrger Share of good Things, than he who is leſs. 
Thus, for Inſtance, if Six Things of the ſame 
Value are to be diſtributed amongſt Caius, Seius, 
and Titius, upon Suppolition, that Titias exceeds 
Ciains in a triple Proportion, and Seius in a double, 
Titizs ſhall have three, Seim two, and Cain one. 


Nor is it requiſite to this Equality, that the Re- 


ward fully anſwer and come up to the Merits of 
the Perſon; but tis ſufficient, that what Propor- 
tion the Service of the one bears to the Service of 
the other, the ſame Proportion there ſhould be be- 
tween their Shares of the Common Benefits. 
And the ſame Rule muſt be follow'd in diſtributing 
Burthens. 

As for what Mr. Hobbes (a) alledgeth, to over- 
throw this Ref ective Equality, that I may of my own 

| 


| Wa 


Goods diſtribute leaft to him that deſerves mot, and 
mo#t to him that deſerves leaſt, provided I pay but fer 
what I bargaind for; and uſeth the Authority of 
our Saviour, in the XXth of St. Matt. ver. 1 3, Ge. 
to confirm his Opinion: All this, if rightly con- 
ſider'd, makes nothing to the Purpoſe. For in the 
place of Scripture above-cited, it is ſhewn indeed 
that be doth not offend againſt Commutative Ju- 
ſtice (which governs the Contracts about Hire 
&c.) who out of his Liberality gives to ſome 2 
larger Reward than their Service deſerves; or who, 
to the Wages due upon this Commutative Juſtice 
adds ſomething out of free Bounty, which is com. 
prehended under Univerſal Juſtice. But how doth 
this affect our Diſtributing Juſtice, the Buſineſs of 
which is nothing elſe, but to aſſign to many Per. 
ſons their proper Shares of a Thing, to which all 
of them have a Perfect, though (in regard to the 
Quantity) an Unequal Right? And then as for the 
Word Diſtributing, which occurs in the Inſtance al- 
ledg'd from Scripture, this doth not in the leaſt 
make the Act fall under Juſtice, ſtrictly call'd Dj- 
ſtributive; but only hints that the Labourers were 
many, to every one of whom their Wages were to 
be paid according to Commutative Juſtice (5). 

To clear the Doubts rais d on this Head by Gro: 
tius, in his firſt Book and firſt Chapter, we need 
only obſerve, that his (6) Expletive Juſtice doth not 
exactly come up to Commutative, nor his Attributive 
to Diſtributive; and that his Diviſion is not found- 
ed on the ſame Bottom as ours. For ours is chiefly 
taken from the Matter which is owing, and from 
the Cauſe of owing it; but h from the Manner and 
the Degree in which a Thing is ow'd. Whence the 
Reaſon is evident why the parting of Gain in 
Contracts of Societies, is by him referr'd to Exp 
tive, and by us to Diſtributive Juſtice. The obſer- 
ving of (7) Geometrical Proportion in theſe 
Caſes, is indeed only Accidental ; ſince tis not 
neceſſary, that the Members ſhould have contri- 
bu:ed unequal Shares, but they might as well have 
contributed equally, and then in parting the Gains 
a ſimple or ſtrict Equality muſt have been follow'd. 
As for that Caſe ſtared by Grotiu, If (8) one Man 
only be found fit for a Publick Office, bis Reward (hal 
be aſſign'd him according to Simple, or Arithmetical 
Pr portion; it muſt be farther enquir'd, whether the 
Man had a Perfect, or (9) Imperfect Right to this 
Office. If the latter, the Caſe will then belong 
to Univerſal Juſtice : If the former, we agree to Gri- 
tiuss Remark, that the Species of Proportion calld 
Geometrical, is, tho' generally, yet not always fol- 
low'd in Diffributive Juſtice. Nor have we taken 
the Difference of our two Kinds of Juſtice from 
their making uſe of a different Proportion. And 


— 


(a) De Cive, 3. J. 6. 


anort 


(3) We muſt remember this Reſtriction, for otherwiſe a Society may treat with any one of its Members, as ic would treat with 
her Society, or as particular Perſons treat one with another. 


(4) Pbilo's Words are, T2 28 mis Tg atiag 4vouoiots uote, Ny fe Av Artian's, Noweos emu Quo ix A xpeidfora ff 
-tHewG mov yer bv © xecrmor td. The true Meaning of which Words is, That 'tis a Law of Nature, that good Men, as ſuch, 
ſhould have the Advantage of Sinners, and if fo, they are nothing to our Author's Purpoſe. 


() Hobbes gives another Example, ſee the next Section. 


(65) Our Author will explain and examine more largely this Definition of Grot ius, in S. 11. of this Book. 
) To underſtand what Geometrical Proportion is, the beſt way is to give an Example of it: when I ſay then, Six is to Tu, 
as Twelve is to Four, there is 4 Geometrical Proportion; becauſe Two is as often found in the Number Six, as Four is t 1 


the Number Twelve. 


(8) This is to ſuppoſe a Thing impoſſible, (ſays Gronovius the Elder, in his Notes) viz. That all Citizens, one only excepted, ſpouls | 1 


be equal, which can only hapben when they can have but one Noſe, Mouth, Eyes, and, in a Word, a Face exa#ly alike. See Mr. V ande! 


Meylin in his Comment on Grotius, Tom. 1, p. 31. 
(9) See Lib. 3. chap. 1. $. 4 following. 
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ſo, for the other Inſtances of Grotia, the alligning 
ef Legacies belongs not to Diſfributive Tuſtice, but to 


even Names and Titles are reckon'd parc of our 
Patrimony, and may paſs in Payment to others.) 
So that if a Man pays me what is my Due by a 
Perfect Right, he gives me no new Thing, but on- 
ly fills up the place of a Thing which before was 
abſent, and which in the mean time (2) was ſup- 


y Fe by an Action. For Example, a Man who 


ath borrowed a Book out of my Study, when he 
reſtores ir, doth not properly increaſe my Study, 
but only (3) fills up a Place made empty on his 
But ſuch things as I have only an Imper- 
fe Right to receive, I cannot reckon my own, 
nor put them into my Patrimony ; ſince they de- 
pend entirely on the Modeſty and common Ho- 
neſty of another Man, who may not, by any vio- 
lent Means, be compell'd to pay them. And 
therefore twould be ridiculous, if a Beggar, for 
Inſtance, ſhould make over to a Shoe-maker, for 
the Price of a pair of Shoes, an Alms which he 
expects to receive from ſome rich Perſon. Thus 
then, he who renders to another any thing due by 
Imperfect Right, doth properly attribute, give or 
add to him ſomewhat which he could not before 
For this Reaſon Grotia calls Attribu- 
tive Juſtice the Companion of thoſe Virtues which 
tend to the Benefit and Advantage of others, as 
Liberality, Mercy, Humanity, and the like. For 
theſe Dues Men receive only by Imperfe# Right. 
When he adds to theſe, Providentia rectrix, or 
State-Prowvidence, he is, in our Judgment, chiefly 
to be underſtood of the Diſtribution of thoſe B e- 
wards, to which the Subjects have only an Imper- 
fet Right; in which, tho' a greater Liberty may 
be taken than in giving choſe which are due upon 
Contract, yet it would be, perhaps, moſt adviſea- 
ble to proportion every Man's Share to his Merits, 
as the ſureſt way to prevent Strifes and Complaints. 
(4) Thus Hocrates (Areopagit) p. 247, 248. Ed. Pariſ. 
obſerves of the old Athenian Miniſters, One Thing 
which prov'd of great Advantage to them in the Ma- 
nagement of the Commonwealth was this ; that whereas 
there are two ſorts of Equality, one which gives exactly 
the ſame Portion to each Man, and another which propor- 
tions Mens Shares to their particular Merits, they were 
not ignorant which of theſe two was mo#t beneficial to a 
State : But rejecting that as unjuſt, which dealt out the 
fame Allotment to good and bad Men without Diſt infion, 
they choſe the other which aſſigns Honours and Puniſhments 
according as every Man deſerves, for the ſureſt Guide of 


Why Grotius forbore the Uſe of the common A- 


Viz. Lib. 5. Chap. 3. S 10. 


6 3+ ch. I, §. 2. 
Proportion, in the Senſe of the Mathemati- 


but he ſpeaks of it a little lower, 5. 12. proper- 


[ Univerſal : And when a City or State repays out of the 
. Common Stock, what ſome particular Members hade ex- 
- pended on the on Account, Commutative Juſtice is 
e exercis'd, and not Diſtributive. Becanſe the Rea- 
d ſon of the Debt ariſeth, not from that Pact b 
* which the Society firſt admitted the ſaid Members, 
e, but from a particular and a very different Con- 
2 trac. 
0, X. When we exhibit to another Things or Acti- Account. 
e, ons due (1) upon reciprocal Pact, and coming in- 
N- to Commerce, this is call'd Commutative Juſtice. 
th And ſince Pacts of that Kind tend to this Iſſue, 
of that for a Thing or Action of my own falling un- 
er- der Commerce; I receive from another an equi- 
all valent Thing or Action, at leaſt ſuch as I eſteem 
he equivalent ; the Reaſon is hence obvious, why in 
the this Species of Juſtice a /mple Equality is requir'd, 
al- which we commonly call (2) Aritbmetical Propor- 
aſt tion, but that the ſtrict Mathematicians will allow 
Di- it that Title we dare not engage. The Thing or 
ere Action then, coming in Commerce to another, 
> ought to be anſwer'd by ſomewhat exactly of the call his own. 
ſame Value in Moral Eſtimation. For, the Ob- 
3ro« jection of Mr. H:bbes (a) that if we ſell our own 
ed | Goods at the higheſt Price that can be, we do no Injury to 
not the Buyer, who inclin d and conſented to the Bargain, 
tive ſhall be examin'd at large hereafter (3). As for 
1nd- Vindicative Juſtice, which according to our Notion 
efly conſtitutes a particular Species, it will be conſi- 
from der'd in a more convenient Place (4). 
and XI. It may be worth our while to take farther 
> the Notice of (b) Grotias's Opinion concerning Juſtice, 
n in which he, neglecting the uſual Diſtinction of Ge- 
ple neral and Particular, divides into Expletive and At- 
bler- ributive. This Difference is founded on the Di- 
theſe erſity of that Right which one Man hath to re- 
; not eeive any thing from another, which, as we have 
ntri- Already obſerv'd, is either Perfect or Imperfect; the 
have latter being alſo term'd Amplitude, in Oppoſition 
Gains % Right. Therefore an AR belongs to Exple- 
ow'd, re Juſtice, when we render that to another which 
un due to him by a Perfect Right; but to Attributive 
J ſal = uſtice, when we render that which is due to him 
etical Py by an Imperfe# Right. Now the Reaſon of 
er the bheſe two Appellations of Juſtice ſeems to be this ; 
o this RY Patloever is due to me by Perfect Right, is con- 
elong EE" d to be already in ſome meaſure my own (1), 
o . nd conſequently ſo long as it is withheld, fome- their Proceedings. 
called hat of my own is ſuppos d to be wanting. (Thus 
ys fol- eee 
taken (4) De Cive, c. 3. ſ. 8. (b) L. I. c. 1. f. 8. IK 
S. X. (1) The Engagement is not always mutual. Underſtand this in the Manner I have mention'd before Lib. 
> from 7 This Author obſerves here with Reaſon, that he uſes not the Words Arithmetical 
And ans, tho“ we find that Plutarch, de amore 3 uſes it for an Exact Equality, 
1 0 97 he relates the Opinion of Ariſtotle, 
TT 


Vit, Lib. 8. Chap. 


S. XI. (1) 1d 4 , bo 
*. on d uber ſe quiſque habere videtur, 


rum ſ1gnificatione Leg. 143. 

(2) The Author underflands by this, either the Act of En 

7 = Due, which Right he expreſſes by 

B. 3) Gronovics the Father, and Mr. 

ac his Diſtinction bears m ch the e 
Word Explere ſignifies ſometimes to ſar 


3.8. 5» 


isfy, Juſtice Expletive is 
sto To, Dom we owe any thing which they hav gh 
eaR 
ſound in le Importance. 6 7 'E 
: jul 22 May J ale Tus gd ,- ths Y ,, eie Thy mia 
%%. 5% eis 7 ü u þ 
Ir. | 


hy * 
| | tay Lu 
ſtake in our Author, who has rendred yoxc 


de quo habet a#tionem, 
which he may have juſt Action; for that is 


{40 Ws, % 2 
#74, Pre mia, for penas attribuit, he renders Rewards for Puniſhmenrs, 


habetur enim quod peti poteſt, i, e. Every one ſeems to be in 
poſſeſſed that may be required, Digeſt. Lib. 1. Tit. 16. De ver- 


gagement into which a Man is entred, or the Right a Man hath to re- 
the Phraſe, To have an Action againſt another. 


r Meylen, in their Notes upon Grotivs's Treatiſe, 
rs much the ſame Senſe, as the ordinary one of 


Of the Right of War and Peace, affirm, 
uſtice Commutative and Diſtributive, and that, as in Latin 
o called, becauſe by the Practice of it we ſatisfy thoſe to 


t to require, by way of Return of what they have received. But all this is of 
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Of the Qualities of Moral Attions. Boox1, 


riſtutelian Terms, he himſelf gives this Reaſon, be- 
cauſe the Word Zvra>azxny doth not come up to 
the full. Import of Expletive ; for, that he who 1s 
pollz{;'d of my Goods ſhould reſtore them again, 
doth not proceed from any ovdaaayue Of (5) Com- 
mutative Contract, and yet it belongs to Expletive 
Juſtice : that is, tho' I have a perfect Right of re- 
trieving what is my own, from any Poſſeſſor, yet 
my Action is not founded upon any Contract 
made between us about the Reſtitution; but tis 
ſufficient to my Purpoſe, if I can prove myſelf to 
be the true Maſtzr and Proprietor of the Thing 
thus withheld. It is clear then, that there may be 
an Act of Expletive Juſtice without any awaanay ps 
or Contract. Neither doth the other Term Suave- 
ans) fully anſwer that of Attributive; becauſe it 
ſuppoſeth a Neceſlity of many Perſons, amongſt 
whom the Diſtribution is to be made. But now 
Attribative Juſtice may be exercis'd towards a ſin- 
gle Perſon, when he alone is fit to receive ſuch an 
Honour or ſuch a Reward. | 
XII. Ari/totle's Opinion concerning the Species 
of Juſtice, as far as we can apprehend, ſeems to 
be this. General Juſtice, which he calls -e, Univer- 
ſal (1) Exerciſe of Virtue towards, others, is a Duty 
which belongs to all Men. Particular Juſtice he 
divides into three Kinds. Firſt Diſfribut:ve, which 
(2) takes in the Partition of Honours or Money, 
or other things capable of being divided amongſt 
the Members of the ſame Stare. 
rective, which conſiſts in rectifying (3) Commuta- 
tions: And of theſe ſome are Voluntary, others 
Involuntary.. The former are made without Con- 
ſtraint, as Buying and Selling, Hiring and Let- 
ting to Hire, in Loans, Uſury and Suretiſhip. 
The latter conliſts in (4) Crimes, when Men are 
forc'd to a Commutatien againſt their Wills: For in- 
ſtance, when my Goods pals to a Thief; for then 
there ariſeth an Inequality, he having more, and I 
les than we ought. The Correction then of this 
Inequality is made by taking from him what he 
had above his Due, and reſtoring it to me. Thus, 
ſuppoſe a Man, by the Fraud of the Seller, gives 
Nine Shillings for a thing that is worth but Six; 
Three Shillings are to be taken from the Seller and 
given to the Buyer, to make an Lquality. Now 
between theſe three Numbers, 3, 6, 9, there is 


Secondly, Cor- 


properly an Ariibmetical Proportion, the third 
Number exceeding , 5) the ſecond juſt as much az 
the ſecond exceeds the firſt (a). Theſe two Kings 
of Juſtice belong properly and principally to thoſe 
who bear ſome high Command in a State," Pot 
tis the Duty and Office of ſuch, and not of pri. 
vate Pei ſons, to diſtribute the Publick.Goods 4. 
mongſt the particular Members; and to correct the 
Inequalities which ariſe either in Contracts or (6) 
Crimes, by reducing them to a Parity. 71: 3s hy 
Buſineſs of the Fudge to reduce thoſe things to an Ent. 
lity, which upon «ccount of an Inequality are unjuſt, 
The third Species of Juſtice aſſign'd by Ariſtotle 
is Retaliation, Which ſerves to regulate the Commy. 
tations made between Man and Man, by comps. 
ring Things that are different and uns qual, and 
reducing them to a Geometrical Proportion. Ty 
give an Inſtance, were a pair of Shoes to be ex. 
chang'd for a Horſe, the Queſtion would be, how 
many times the Price of the Horſe contains the 
Price of the Shoes, which ſuppoſing to be twelye 
times, the Rule of Reteliating or Compenſating iz 
that twelve Pair of Shoes be given for one Hotk 
(b). And this Species of Juſtice belongs as well 
to Men of Private as of Publick Capacities, 4; 
for our former Remark, that the other Species al. 
ſign d by 1 concern'd principally the Magi. 
ſtrates and Judges; this will be eaſily granted by 
any who take a cloſer View of his Moral Work; 
For they will find that in ranging and marſhalling al 
the Virtues, he had always in his Head the Idea of 
ſome Grecian State; in which time all the Subje ll 
had not the ſame Duties to perform, tis no wo- 
der that he hath given us ſome Virtues applicab: 
only to Men of particular Quality and Degree. 
XIII. Mr. Hobbes (e) hath advanc'd one ſingle N- 
tion of Juſtice to comprehend every Kind; m. 
king it nothing elſe but a keeping of Faith, an! 
fulfilling of Covenants; which Opinion he bo- 
row d from. Epicurzs (d). Commutative Fuſtice, æ 
ſays, takes place in Contracts, as in Buying and Selling, > F 
Hiring and Letting to Hire, Lending and Rorrowin, 
Exchanging, Bartering, and the like. (x) Diſtribum 
Juſtice (tho' improperly fo call'd ) is, he ſays, 
Fuſtice of an Arbitrator, when being truſted by 11" 
who make him Arbitrator, if he perform his Tru/t, 
is ſaid to diſtribute to every Man his own, Nor wil 
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(a) Vide Felden ad Grit. J. 1. c. 1. J. 8. (b) Vid. Ariſtot. At hic. 1, 5. c. 8. & Michael Epheſ. in loc. Eund. (c) De Cive, c. 3. 3 


& Leviath. c. 5. (4) In Diog. Laert. I. 10. circ. fin, 


(„Me mult not take the Term cundxxAD , Exchange, or Contra, in the natural and ordinary Signification, but in de 3 7 


Seuſe that Ariſtatle uſes the VVord See the next Paragraph, and Gronouius s Notes upon Grotius. 


S. XII (1) Iheſe are Ariſtotle's VVords, H αανẽ, ν0ẽỹm ing, od Xen Te A . Ethic. Nicom, lib. 8. eh. 9 
(2) Ariſtotle fur cher goes On and ſays, Ius fs vara ur Draco =— 7 Mev £7 O-, 7 25 ig qua o g g F nu = | 
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(3) By che VVord Swgranyun, Wiilch fignines a Contra, Exchange or Commutation, Ariſtotle means every Action by 1 * 
rue of which we are obliged to do any thing to another, whether in preſent, or for the future; In a word, every Affair in v1" 
we may have Commerce one with another. So that we muſt not take this Term in the Senſe that it is commonly uſed in, fete 
ſhall afterwards ſee that it is to be taken in a more large Signification, which would extreamly perplex us, if we ſhould follov *nl 


7i/tnt!e*s Notion without Examination, or it were neceſiary to know his Idea's of it. 
(4) By Crimes, we underſtand, all ſorts of Injury done to another. 


* - 


(5) This Sentence, which was not in the firſt Edition at all, is fo very much corrupted in all the others, (the laſt of 1705 1 
cxcepted) either thro? the Fault of the Printers, or Overſight of the Author, that we can make no Scnle of ir 
Quia Excolſua, quo poſterior numerus prior em ſuperat, ſunt Ayuales. Doubtleſs he intended to have ſaid, Exceſſus, quo poſterior n 
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rus ſecundum ſuperat, & exceſſus, quo ſecundys priorem ſuperat, ſunt #quales, as the Engliſh and myſelf have tranſlared it. 10% = | 
an Arithmerical |roportion is found alſo between four Degrees of Magnitude, of which the firſt exceeds the ſecond, or h © 


. : n . : g of = 
ceeded by ir, 1a an equal Quantity, as the third execeds the fourth, or is exceeded by it; as for Example, five is to ren, 4s — 


is to two. 


(£) So Ariſtotle ſpeaks, "Q5e > 4Hrzor Tem, dveenv ov i ,eν Trief mu e. Ariſt, Ethic. ad Nicom, lib. 8. chap. 8 


$. XIII. (1) We ought to obſerve, That Mr. Hobbes owns no Equilicy to be obſerv'd as to the price of Things, which! = 


the Macter of Contracts. Sce his Leviathan, Chap. 15. 
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he allow any other Equality to be obſerv d but 
this, that ſince we are all equal by Nature, one 
Man ought not to arrogate to hjmſelt more Right 
than he allows another, unleſs he hath obtain'd a 
greater Right than ordinary, by the Intervention 
of Covenants. Farther, ſince, according to his 
Sentiments, an Injury, or an Unjuſt Action, or 
Omiſſion, is nothing elſe but the Violation of a 
Covenant; he hence infers, that we cannot offer 
an Injury to a Man, unleſs we have before cove- 
nanted with him. This Aſſertion is founded on 
his old Maxim, of the Right of every Man to all 
Things, which he hath ſtretch'd far beyond its juſt 
Limits; ſo that he imagines, before any Covenant 
is made, by which one Man might transfer his 
Right to another ; every Man hath a Right of do- 
ing to others what he pleaſeth ; and thus, only 
uſing his Right, he cannot be ſaid to commit an 
Injury (a). But we ſhall by and by (2) ſhew, that 


SA 
* o = * 1 


Fotle, 
nmu- 
MP4 
and 
To 

e ex. 
how 


is the this Right of every Mun to all Things can be extend- 
welve ed to no farther Senſe than this, That Nature al- 
ing 5, lows a Man to uſe all ſuch Means as Reaſon ſhall 
Horſ: judge conducible to his firm and laſting Preſerva- 


ion: As indeed Mr. Hobbes himſelf in his Defini- 
ion of Right (5), inſerts the Uſe of Reaſon. But 
oo found Reaſon will never adviſe us, out of 
our own Pleaſure and Humour, to put ſuch Af- 


s wel 
s. A 
ies al- 
Magi. 


ted by 4 * fronts on another, as cannot but provoke him to 
Vor; ar, or to a reciprocal Deſire of hurting us. Be- 
nalin Wi ides it implies a manifeſt Contradiction to ſay, 
Idead hat upon the Suppoſal of many Men equal in 
ubje RR ights, each of them hath a Right to all Things ; 
» wor Wince the Right of one Man to all Things, it it 
ical: bach any Effect, muſt extinguiſh the Rights of the 
rree. eſt; and if the Right hath no Effect upon the o- 
plc No- ers, it is uſeleſs, abſurd, and ridiculous; For 


n Moral Account, nor to be, and not to be effectual, 
tee much the ſame. And indeed, how can we call 
de bor. bat a Right, which another may oppoſe with an 
Zice, k Hal Right? Who would ſay, I had the Right 
Selig rc mmanding a Man, if he, by the fame Right, 
ew right deſpiſe my Orders? Or, that I had a 
„ien RP ht of beating another, when he too had a 
ſays, tk eight of returning my Blows, and, if he pleas'd, 
by 1. TP cb Advantage and Increaſe ? "Tis certain there- 
Nut, ess, that he that doth theſe Things to another, 
Lor wil dath no Right of doing them, and conſequently 

igjurious. On the contrary, the other Party 

path a Right that ſuch Things ſhould not be put 
Sgpon him, and is therefore injur'd. Thus we fee, 
bat ſuch Rig“ as being violated produceth an In- 


th, an 


Cusr. VII. Of the Quulities of Moral Actions. 


jury, is not only gequir'd by Covenant, but was 
given at firſt by Nature, without the Intervention 
of any human Act: And ſo the Aſſettion, that an 
Injury can be done to no Man unleſs we have 
transfer'd (3) ſomething on him by Covenant or 
Gift, is falſe and unreaſonable, | 

The other Pofition of Mr. Hobbes (e), that Ju- 
ſtice as'well as Property owes its Original to Civil 
e we ſhall hereafter conſider and re- 
nen 110! 3 n | 
Indeed ſo far is it ſrom being rational to reſolve 
all Juſtice into Performance of - Covenants, that, 
on the contrary, before we can know whether any 
Covenant is to be perform'd, we ought to be cer- 
tain that it was*entred upon, either by the Com- 
mand, or with the Permiſſion of the Laws of Na- 
ture; that is, that it was juſtly made (4). 

From what hath been here offer'd, it is farther 
evident, that altho” otherwiſe Damage and Infury 
are very different things, and though it be poſſible 
that (4) the Injury of an Action may redound to 
one Man, and the Damage to ancther ; yet the 
Inference which Mr. H-bb:s draws from this Con- 
ſide ration will not hold, that a bare Damage, and 
not an Injury is done to him, who is either hurt 
or hath ſomething taken from him, by a Man 
with whom he had paſ-'d no Covenant. Nor do 
the Inſtances which he brings co countenance this 
Conjecture, make very much to the Purp«l- (-). 
When the Maſter, fays he, commands his Servant to give 


Money, or to do a Kindn:(s to a third Perſon; if it be o- 


mitted, the Injury is done to the Muſter, but the Da- 
mage to the third Perſon. But indeed, if the Servant 
does not pay the Money which is due as he is or- 
der'd, the Creditor ſhall ſuffer (5) no Damage ſince 
his Action remains good againſt the Maſter. Nor, 
if a Servant being commanded to do a Kindneſs to 
another Man, fails in performing it, ſhall the other 
Man incur any Damage: 'Tho' he is indeed guilty 
of Theft, or the like Crime, if he intercept and 
keep for his own Uſe, hat he ought, on his 
Maſter's Account, to have deliver'd to others. For, 
beſides that from the not receiving of a Kindneſs 
which is not ſtrictly due, Damage properly ſo 
call'd cannot ariſe (7), the other Perfon may com- 
plain to the Maſter, who will be ſure to compel 
the Servant to his Duty. And tho' we ſuppoſe the 
Servant to have been never ſo far from doing an 
Injury to the third Perſon, yet for all this, tis cer- 
tain he did not whar by Right he ought to have 
done; becauſe he affords the other Man ſufficien; 


) Vid. Gaffend. Syntagm. Epicur. par. 3. c. 25, 27. 
. /-5. (e) De Cive, c. 3. . 4. 

(2) Viz. Lib 3. Chap. 8. 5. 3. 
(3) This Expreſſion of Mr. 
ccording to him, in every Engagement 


ent is to require, in ſome meaſure, whar we had granted. 


(5) De Cive, c. 1. ſ. 7. 
(FJ) Vid. Grot. J. . & Br 


(e) Lev: c. 13. (J) Dr. Cumberland de LL. 


Hobbes is founded upon his great Principle, That every Man hath a Right to every Thing; for, 
we yie'd to another the 


Right which we had to certain Things, and to break an Agree- 


0 I 1 ) This ought to be underſtood either of one and the ſame Action, in which ſeveral have concurred, but ſo as that ſome have 


cd without an evil Intention, 


4 Fallon er 45 thatthe Effect redounds 


uſtuined ſonie Lofs, or loſt a 
ogether inſolvent, or not in 
laiter has given Meney to his Se 
un, as a Thing belonging to h 
him lies to cauſe the Creditor ro loſe his Debt. 
13 Maſter, for tho' theſe Works of 
r mines to do ſome Good 
SePINg it, robs tlie Poor 
Wea, in reſpect of the Donor, 
b. 5. J. 1. Nite 3. following. 


and others with a Defign to injure; or of an Action done by a ſingle Perſon, but in fuch a Man- 
to ſeveral others, and in Reſpect ro ſome it is an Injury, but in ReſpeR to others it is a ſingle Da- 
age, as ifa Man, deſigning to kill another, he lays or hurts a third Perſon, contrary to his Intention. 

* 'S) He may receive one at leaſt for the pretent, it he had a neceſſary Occaſion for ir, and becauſe he had it not in hand, he 


n Occaſion of getting ſome Advantage. Further, it may happen, that his Maſter might become al- 
a Cagaciry of paying for à long time, | 


when any of theſe Inconveniencies happen from this, chat a 


t to pay his Creditor, the Creditor has a full Right to require, that rhe Scrvant pay him thac 

m, tho? he knows nothing of his Commiſſion; for the Servant, by keeping the Money, does what 
We may alſo add, the Deceit of the Servant has truſtrated the Liveralicy of 
Charity are in their own Principle nor rigorouſly due, yet from the Moment that a Maſter de- 
to the Poor, and he is actually kept out of that Money, that ſhould enable him to give, che Servant, by 
of ic, as mucn as if he had already received it; for Men have a true Right to that which is law ſully 
inlomuch as that he can't demand it again, unleſs upon ſome extraordinary Reaſons, See Book 5. 


Gronnds 
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Grounds of a Complaint againſt him. His other 
Inſtance Mr. Hobbes thus propoſeth in his Levia- 
than, C. 15. p. 75. Private Men may remit to one a- 
not her their Debts, but not Robberies, or other Violences 
whereby they are endamag'd : Becauſe the detaining of a 
Debt is an Injury only to themſelves, but Robbery and 
Violence are Injuries to the Perſon of the Commonwealth. 
Which we are willing enough to admit, provided 
he will not hence infer, that in Crimes an Injury 
is not likewiſe done to the particular Perſon who 
is hurt. But as he propoſeth the ſame in his Book 
De Cive, C. 3. ſ. 4. it is by no means to be endur d. 
He ſays, that in 4 State, if any one hurts another, 
with whom he hath not Covenanted, he damageth the 
Party on whom he brings the Evil, but he doth an Injury 
only to him who holds the Sovereign Power in the State. 
For, if one of my Fellow-Subjects hurts me by 
Violence, doth he offer an Injury to the King only 
and not to me ? Or ſuppoſe we ſhould grant, as 
Mr. Hobbes deſires, that when Men live in a Na- 
tural Liberty, each of them hath a Righe to all 
things, yet will this hold good amongſt the Mem- 
bers of the ſame Republick, who own one com- 
mon Maſter? As to what he ſubjoins, that if the 
Perſon who receiv'd the Damage, ſhould accuſe the other 
of injuring bim, he would be anſwer d in this manner, 
What are you to me? Why ſhould I act according to your 
Pleaſure, rather than my own, ſince I don't hinder you 
from acting by your own Will, rather than by mine? 
*Tis ſo far from being true, that if no particular Co- 
wenants have interven'd, this way of ſpeaking will not 
be free from Reprebenſion, that we ſhould rather ima- 
ine a Man to be out of his Senſes, who ſhould 
ope by ſuch a way of arguing to ſatisfy the Com- 
plaints of one whom he had hurt, Yer one thing 


| Mr. Hobbes hach well remark d, that the Term of 


Injuſtice ſignifies with reference to the Law, but the 
Term of Injury with reference both to the Law, and to 
the particular Perſon. For, when an Unju#t thing 
is done, all may call that unju#, or it is unjuſt to 
all. But an Injury may have been done, not to me, 
or to him, but to a third Perſon, and ſometimes 
to no private Subject, but to the State only; as 
when a Man is kill'd in a Duel, for Inſtance, upon 
a fair Challenge. For in this Caſe, the Party who 
receiv'd the Hurt cannot complain of having an 
Injury done him, ſince he himſelf agreed to the 
Chance of the Unlawful Combat : But the Le- 
giſlator may, however, proſecute the Survivor for 
tranſgreſſing his Prohibition. 


XIV. Having arriv'd to know what Juſtice is, 
we may eaſily ſettle our Notions of Injuſtice, and 
of its ſeveral Species. An Action, then, is Unju#, 
either when we apply it 1 to a Perſon 
to whom we ow'd a different Action, or when we 
deny another ſomewhat which was really his due. 
That is, We are equally guilty of a Breach of Ju- 
ſtice, by doing any Evil to another which we had 
no Right to do, and by taking from another, or 


denying him any Good which he had a fair Title 
to require. (1) For good Things are of that Na- 


ture, that they may be given to any Man with 1 
; itho 

a Reaion, provided a Third Perſon is not defrand. rag 2 
ed thereby: And the Evils likewiſe which a Man XV 
hath merited, we may without Injury withhold ther re 
from him, if at the ſame time we do not enda. Ml delibe: 
mage others by our Forbearance. An unjuſt Ati. WM And t. 
on, therefore, either brings upon another Man Ignore 
what it ought not to bring upon him, or denies Munder 
and withholds what it ought to give him. For the that i 
Denial or Omiſſion of an Action, is, in Moral Ac. {Wcattin 


count, itſelf an Action. 


XV. But an Unjuſt Action, proceeding from 
Intention, and treſpaſſing on the perfect Right of 
another, is, in one Word, call'd Injury. Which if 
we would exactly ſtate, we muſt again obſerve, 
that a Man may be hurt three ways; either, if he 
be denied what he ought to have (a), or if that 
which he now hath for his own be taken from 
him, or if ſome Evil be put on him by another, 


ivelir 
len Ex 
or by 
lid be 


Fance 
who had no juſt Right of doing it. As to the WW: 
firſt of theſe ways, things may be ſaid to be due n 
to a Man, either by the bare Law (1) of Nature, , 
yet ſo as that he hath no perfect Right to them; Mie! 4. 


of which kind, are the Offices of Humanity, Be- 
neficence, and Gratitude : Or elſe by Covenant, 
and that either ſuch as is expreſs and particular, 
or ſuch as is contain d under our Obligation to 
Civil Laws, by which we engage ourſelves to pe. 
form thoſe things towards others, which the La 
command us to exhibit. If things of the fatter 
kind are denied a Man, an Injury is properly done; 
but there is no proper Injury in the Denial «i 
things which belong to the former kind; tho 
there be a Sin indeed committed againſt the Lav 
of Nature. Yet neither doth the Law of Natur: 
itſelf allow of compelling another by Violence ul 
pay theſe Duties, (eſpecially if the compelling 
Party have no Power and Authority over th: 
other ; ) unleſs upon urgent Neceſſity: Since th 
Nature and Property of thoſe Offices requires thai 


Arif 
unn 
olunt: 
ſide F 
Hurt 
lalice, 
Dn wh 
Hu: 
r . 
oſe 1 
ro ſuc, 
expect, 
[ beſi: 
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Oran 


44 a; Ad TC N 4 4 of 
WG 


they be perform'd voluntarily, and without th: 
Motive of Fear. Thus far therefore, and no fat _ 
ther, will the Maxim of Mr. Hobbes hold true, Tha x 
an Injury cannot be done, but to a Man with whon Wi): 3; 
Covenant has been made. But when we ſtudiouſſ ) 
and induſtriouſly bring an Evil on anocher Ma, 1 
unconſenting and unprovoking, either by takig Ik by 
from him any Good which he poſſeſſech, or H ſay: * 
poſitively inflicting on him an Evil; in theſe Ca *=*! 
an Injury is always done, whether a Covent [4) 
hath interven d or not. For Nature hath givinor 
this Right to every Man, that no Evil be offer (K-) 1 
him from another Man, without his own prece-WE- <© 
4 3 1 le) 
ing Demerit: Nor is it allowable for any Perſon ) 
unleſs when provok'd, to hurt another, any fart et. ! 


odien; 
mibil ; 
contr, 


than the due Exerciſe of Government ſhall requi 
We add, unleß provek'd, becauſe to make an A. 


n e 


(a) Marc. Anton. I. 9. f. 5. It often happens that there may be Injuſtice in the not doing of a thing ing, as well as in the doing. 1 
8. XIV. (1) The three following Sentences ſeem ill placed in the Original, and therefore ought to be altered, and anotl*Þi 5 


Expreſſion ſhottned, becauſe it contains a needleſs Repetition. 


& XV. (1) Ex mero Jure Nature, by which our Author underſtands what he elſewhere 
ſuch as are grounded upon the Original Conſtirurion of our Nature, 


conſidered preciſely as ſuch, in oppoſition to thoſe who ſuppoſe ſome other Eſtabliſhment, or other human AR. and which the 
call Duties conditional. See Lib, II. Chap, III. S. the laſt following, , and hic | 


— 4 


— — 


calls abſolute Duties, that is to 14, 
and which every Man is obliged to perform to another Mal 
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n properly Injuriors, there is requir'd the 7 Tyi- 
"ng 1b 4 be done firs : For Ariſt otle tells us, ( 2) 
that be who returns another what he fir#t ſuffer d from 
him, cannot be ſaid to do an Injury. 3 
XVI. In an Injury, properly ſo call d, it is far- 
ther requir'd, that it proceed from Intention and 
deliberate Deſign of hurting or vexing another. 
And therefore the Harm which is done caſually in 
Ignorance and Unwillingly, is not us'd to come 
under the Name of Þjury. As ſuppoſe a Soldier 
that is exerciſing himſelf, in the uſual Place, at 
caſting his Javelin, ſhould ſtrike it through a Man 
that paſs'd by accidentally : Or, if a Lopper of 
Trees ſhould let fall a Bough upon a Perſon who 
ad no Right to be in that Place. So Antiphon, 
an ancient Orator, defends a Young-man who had 
nfortunately kill'd a Child with a Caſt of his 
welin: (1) He was engag d, ſays he, in no forbid- 
len Exerciſe, but in his proper and neceſſary Buſineſs ; 
or by himſelf, but with his Companions in Arms: Nor 
lid be ftrike the Youth by an unskilful Throw, at a di- 
Fance from the Murk: but he guided the Weapon with 
xt Art and Care, and was ſo far from doing any 
bing amiſs, that he rather ſuffer d in having his Throw 
„%, and in being hindred from hitting what he ſo 
ec amd at. 
= -ri/orle (2) tells us, That the doing of a thing juſtly 
unjuſtly, depends on its being done voluntarily or in- 
8 /nirily, And again, That when we do a Hurt 
ſide Reaſon, it is only a Misfortune ; but when we do 
Hurt which is not beſide Reaſon, and yet not out of 
lalice, then we commit an *Audgmua, or Treſpaſs. 
Dn which Place Michael of Epheſus thus comments: 
Hurts, ſome are done out of Ignorance and again#t 
r Wills, others with our Knowledge and Conſent. 
oſe which are done out of Ignorance, are again divided 
to ſuch as are done without any Likelihood, and beſide all 
pettation; and ſuch as are ſows, tho involuntarily, yet 
t beſide all Expectation and Probability. 4 after 
e Philoſopher bath ſaid, that all Hurts proceeding from 
orance fall under the general Names (3) of Errors 


or Treſpaſſes, he then makes a kind of Subdiviſion, and 


tells us, that thoſe which are done beſide Reaſon are 


| Misfortunes, and thoſe which are done not beſide Reaſon 


are properly Tr:ſpaſſes. Now thoſe Things are beſide Rea- 
ſon which happen very rarely and unexpe#edly ; as if a 
Man by ſuddenly thruſting open a Door ſhould ſtrike his 
Father, who ſtood accidentally behind it; or if, whil#t 
he is exerciſing himſelf at his 2 in a place thro 
which none are went to paſs, he wounds ſume body whg, 
happen'd to come by when the Weapon was flying. For 
theſe, and ſuch like Accidents, fall out beyond all Thought 
and Expectation. But Actions done indeed ignorantly, 
but not beſide Likelihood or Probability, are call d Treſ- 
paſſes. For, à Man who exerciſing his Bow and Arrows 
in a Place commonly frequented, ſtrikes any Perſon, doth 
properly treſpaſs; as a Man is then always ſaid to do, 
when he himſelf was the Principle and Cauſe of the Un- 
luckineſs of the Action: But now the Man whom we 
22 of, was no doubt the Principle and Cauſe of what 

e did, ſince he (4) voluntarily choſe ſuch a place to ſhoot 
in, where it was probable ſome body or other would paſs 


An *Audgmue, or Treſpaſs of this Nature, is what 
the Civilians properly term Culpa, or a Fault; 
which they ſay is committed through Negligence or 
Unskilfulnef,, when a Man is either careleſs or ig- 
norant of ſuch things as he ought, and was able, 
to have known, and to have obſerv'd. Of Faults 
they make three Degrees, anſwerable to the De- 
grees of Diligence, by the Omiſſion of which the 
Fault is contracted. Firſt then, there is a (5) ge- 
neral Diligence of all Men, not work'd out by 
Labour and Wit, but deriv'd, as it were, from 
common Senſe. Next to this, there is a Diligence 
more improv'd (6) proper to every Man in his 
own Affairs; and which is requir'd by Nature in 
the Management of Human Life, according to 
each Perſon's Capacity and Parts. Laſtly, there 
is a Diligence of the greateſt Exactneſs and 
Accuracy, us'd only by the moſt knowing and 
experienc'd Men (7) in their own Buſineſs and 


(2) 0 8 Him bade, x, N do dH, & du duc: 
ap. V. and Lib. III. Chap. I. S. 7. 
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Father, in his Notes, did amend this Slip in their Author. 


_ > ed to do a thing, 
diffion, 


* | 3 6) S cum diſtrahere deberet, non fecit, lata culpa, 
ett. Lib. XxX XVI. Tic. 1. Ad Senatũs conſultum 
einde, quam debent homines frugi, & diligentes præſtare, &c. 


contrah, empt. Leg XXXV. 5. 4. 


courſe. 


ulr of this Nature does not excuſe 
See Lib. V. Chap. 
amber where he 


Rey of his Door, 


A lictle before the Words which he is about to quote, are theſe, Tet uy wr dyvoiay, dhe iv. 
tk by the Bye, Grotius, Lib. III. Chap. XI. S. 4, num. 2. renders duatJiue, Infortunium, a Misfortune thro' Miſtake, whereas 
ſays in another place, that it ſignifies, Culpa aliqua ; I am amazed that neither Mr. Courtin, in his Tranſlation; nor Gronau ius 


his Chamber and puts it not in his Trunk, or forgets to take out tlie Key of the Trunk 
ily call this fort of Negligence by the Name of Culpa, i.e, a Fault. : 
e Les. XXXI. but ſometimes we mean by it one of the two other ſorts, of which we muſt judge by the ſequel of the 


Ariſt. Ethic. ad Nicom. Lib. V. Chap. 15. See what is ſaid, Lib. II. 


S. XVI. (x) Antiph. Orat. 7. p. 56. Edit. Hanov. Od » &Twenuirer, dxrd meert]aypirur Mel ue ht ru, Te by vj 
5, GANG i Th F axov]ifovlov TAEH v ider, £72 T4 ax0Ts dwuag]ov, eie rug def i T8 mid\& wav, anna 
la e855, ds ember dyav, k ego A fav de, bude Ss, Srauwnudes | 


* 
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4) We may call it, An indire# Will, becauſe he did not directly and formally intend to hurt any Man; but he did, or neg- 
from whence a Damage did redound, which was occafioned (as may eaſily be preſumed ) by that Action or 


5) Lata culpa eſt nimia negligentia, i. e. non intelligere, quod Omnes intelligunt. Digeſt, Lib. I.. Tit. XVI. De Verborum ſignif. 
- <CXIII. Sce alſo Leg. CCXXIII. and Lib. 22. Tit. 6. De Juris & fa#i ignorantia, Leg. IX. $ 2. It would be (for Ex- 
le) a great Fault, if having borrowed a Robe, you leave it in your Porch, where the firſt Comer may carry it away. 

mn levi , & rebus ſuis conſueta negligentid, hujuſmodi Rei rationem reddet, 
Tribellian. Leg. XXII. S. 3. Si venditor eam diligentidm e in inſula 
1 Lib. XVIII. Tit. VI. De Periculo & em modo Rei venditæ Leg. XI. 
Nihil appareat Conveniſſe, talis Cuſtodia de ſideranda eſt a venditore, 


qualem bonus Paterfamilias ſuis Rebus adhibet Lib. XVIII. ric. I. 


| Si quis non ad eum modum, que:n hominum natura deſiderat, diligens ef, &c. Lib. XVI. Tir. 3, 
bofiti, vel contra Leg. XXXII. It would (for Example) be a ſmall Fault, 


if when a Man has received a Thing to keep, he leaves 
where it is. In fine, the Lawyers 


See, for Example, Digeſt. Lib. IX. Tt, II. Ad Leg. 


7) In lege Aquilia, & Leviſſima culpa venit, Digeſt, Lib, IX. Tit. II. Leg. XLIV. In rebus commodatis tals diligentia præſtanda 
» qualem quiſque diligentiſſimus Pater-familias ſuw Rebus adhibet, Lib. XIII. Tit. VI. ; . 
( for Example) him that hath borrowed any Thing for his Uſe, if che Thing lent be 
IV. S. 6. following. This alſo would be a very ſmall Fault, 
has laid the Thing entruſted to him, but badly, and going away 


 Commodati vel contra, Leg. XVIII. A 


if through heedleſneſs a Man ſhurs rhe 
forgets to ſee whether he has well turned 


Con- 


And here, o 
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Concerns (8). To this laſt kindof Diligence they 
oppoſe their Culpa leviſima, to the ſecond, their 
Culpa levis, and to the, firft their Culpa lata. As to 
this Culpa lata, they obſerve, that it is equivalent 
to Malice and Deceit, in Contracts and other Civil 
Buſineſs, and in Caſes of Reparation for Dama- 
ges (9). But that (10) in Criminal Matters it 
bears not ſo hard an Interpretation; where how- 
ever it doth not take away, but only extenuate 
the Guilt. The Effects of the Culpa levis and Culpa 
leviſſima they ſhew at large, when they treat about 
Performances of Contracts. 

The Treſpaſſes we have hitherto ſpoken of, are 
ſuppos'd to be done without Intention. But now 
if a Man through the violence of his Paſſions, and 
only with an Imperfe& and Semiplenary Intention 
is driven to hurt another, this Hurt ſhall not be 
exempted from the Name of Injury, altho the Man 
be not immediately, for ſuch a Fact, branded with 
the Character and Style of Unjuit (11). Ariſtotle's 
Diſtinction is excellent in this Caſe :' An ill thing, 
ſays he, done with Knowledge, but without Deliberation, 
is unjuſtly done; ſuch are > Effects of Anger and of 
other Natural and Neceſſary Paſſions. For Perſons who 
offend on ſuch accounts, commit Injuſtice indeed ; yet they 
are not fer this Reaſon accounted Unjuft and Wicked 
Men, becauſe the Hurt did not proceed from any medi- 
tated Malice. But when a Man hurts another out of 
Choice and Deſign, then only he incurs the Name of 


Unjuſt and Wicked. Hence Facts proceeding from An- 
ger, are always interpreted as done unadviſedly ; for 
the Principle and Cauſe of ſuch Miſchances, is not thy 
angry Perſon, but he who provok'd him to Anger. 
XVII. Loftly, It is requiſite to the making an 
Action properly Injuriows, that it be done to 3 
Perſon againſt his Will. For tis a Maxim in every 
Man's Mouth, that volenti non fit injuria, Nothing 
can be an Injury when the Party is willing to receive it. 
Ariſtotle ſays, (1) A Man with bis own free Conſent may 
be hurt, or may ſuffer things which are in tbemſelves 
Unju#t ; but be cannot properly be injur d, except it by 
again#t his Will. See Dig. l. 50. tit. 17. De dive. 
reg. Turis, Nemo, videtur fraudare eos, qui ſciunt & 
conſentiunt. - The Reaſon of which. is, that both 
the Good which I take from a Man, and the Deht 
which I withhold from him, with his Conſent, 
are, as it were, Gifts from him to me: But now, 
who will ſay I do an Injury, by taking what is 
given me? Nor can that be eſteem'd Evil which 
a Man deſires to receive; ſince all Evil neceſſarily 
includes an Abhorrency of the Will from embra- 
Cing it. But then it muſt be ſuppos'd, that the 
Man enjoys:the full uſe of -his Reaſon, and is not 
zranſported with the Violence of any extravagant 
Affection (2) (a). Hence Ariſtotle, Ethic. I. 5. C.15, 
gathers, that a Man who in a Paſlion lays violent 
hands on himſelf, doth an Injury not to himſelf, 
but to the State, which he robs either of a Gene- 


ral; 


* 


(a) Add. Ant. Matth. de Crimin. Proleg. c. 3. ſ. 2, 3. Mr. Hobbes's Definicion which he gives in his Book de Cive, c. 3. 1.7; 
f. in not hing but the Violation of a Covenant. 4 


is founded upon a wrong Suppoſition, that Injury conſi 


(8) In all things which are not capable of an exact and Mathematical Meaſure, we may always diſtinguiſh of three Degrees at 


o 


leaſt, viz. two Extreams and a Mean, which ſomerimes comes neareſt the firſt, and ſomerimes the laſt, If we admit of a greater 
Number, we muſt determine juſt to a Point, where each Degree begins and ends, without which there will be no way to diſcern 
them: Bur *tis not neceſſary when we confine ourſelves to three. It ſufficeth then ro conſider here Watchfulneſs as well as Neg- 
ligence, either as being raiſed to an higher Degree, or as ſinking to the lower, between which is the Medium, which inclines 
ſometimes to one Side and ſomerimes to another. Now theſe middle Deprees (as we may ſay) muſt be meaſured according to 
the Nature of thoſe things, which are the Objects of our Cares, as they are more or leſs conſiderable, and conſequently requite 
more or leſs Caution. This Comment is taken out of Mr. Titizs's Obſcrvations Ratiocin. in Comp. Fur. Obſ. 397. See alſo a curious 
Diſcourſe of Mr. Thomaſius, entitled, De uſu Pra#. Dor. diffic. Fur. Rom. c. printed at Hall in Saxony, 1705. 

(%) Magna negligentia Culpa eſt, magna culpa Dolus eſt, Digeſt. Lib. L. Tir. XVI. De verbor. ſignif. Leg. CCXXVI, See allo 
Lib. VI. Tit. 3. Depoſiti vel contra, Leg. XXXII. and Mr. Noodt's Probabilia Juris, Lib. 1. Chap. XIII. S. 8, 9, 10, 11, 12, 

(10) In Lege Cornelia dolus pro fatto accipitur, nec in bac lege culpa Lata pro dolo accipitur, Digeſt. Lib. XL VIII. Tir. 8. Ad Lt 
Corn. de Sicariis & Veneficiis Leg. VII. There is a Caſe, or as Mr. Titius ſpeaks, a groſs Fault in unlawful Actions, which renders 
them culpable, as well as Deceir, or a bad Intention, as for Example, If a Man orders another to be ſtricken with a Sword, 
with a deſign only to hurt him, expreſly forbidding the Perſon commiſſioned to flay him, ro whom he would have ir done, he 
ſhall nevertheleſs be thought directly and maliciouſly to have murdered that Perſon, if he die of the Wound, which may and 
often does happen and deſerved to be treated as a Murderer. For he indirectly willed it; and being the Effect of a formal ill De- 
ſign, it ought to be looked upon as a malicious Act, and not for a ſingle Fault. See a like Caſe, Digeſt. 48. Tit. 19. De Penis 
Leg. XXXVIII. S. 5. So thoſe that fight a Duel, they have a Deſign often only ro wound and hurt one another, yet this hinders 
not bur if one of them be killed, the other ſhall be counted a Murderer, 


(11) The Greek is, "Ory d, de , u e νν e os [1 Axdfn aer] ddinnue, Gov dem Te Did OH, N Enna Tal 
Gow deja, 1 loa ei Tis eviedmers, Tame HN, x apag]evor]es, dIitim wiv  dadinnue]e ds. d wits 
mw 4x01 duc Tab ra dd men, dds 38 qu woyBneiay 1 HJ, Tov q nt megeuptioncs, adix©, x fx big. d πW]9k 
1d & ho, tt e ewes rpiveru, U 33 dei 6 ups may, ANN 6 SH Ethic. ad Nicom. Lib. V. Chap. X. Seealſo 
Cicero de Othc, Lib. I. Chap. IX. with Grevis's Notes. | 

§. XVII. (1) Ethic. I. 5. c. 11. Bad: rw win by Tis dude, A dug. Tg, a q dd dv. : 

(2) Theſe Limirarions are not ſufficient to prove the Maxim he is ſpeaking of true, and therefore the Philoſopher Hermias with 
Reaſon maintains, That no Man muſt make uſe of the Ignorance of a Seller, to his own Advantage, unleſs he will incurr tht 
Guilr of doing a great Wrong. A good Maxim, which every one ſhould practiſe, (Phot. Biblioth. p. 1044.) as Mr. Bayle obſerv6 
in his Hiſtorical Critical Di&ionary, To ſet this important Matter in a due Light, I ſhall borrow ſome Judicious Reſtrictions made 
by Mr. Placette, upon this Maxim in his Treatiſe of Reſtitution, p. 74, &c. I. The Conſent of the Sufferers ought to be count 
for nothing, unleſs it be abſolutely free and voluntary. Now there are three Orders of things which may hinder that Libert), 
ſo that his Conſent is not ſo full and entire, as to authorize what he ſuffers, viz. In the firſt Rank is every Thing that debars us of 
the uſe of Reaſon, as Infancy, Folly, and Drunkenneſs , in the ſecond, Fear and Force; and in the third, Ignorance, Heedlel- 
neſs, and Error, As to the firſt, there is no difficulty; as to the ſecond, we will ſuppoſe that Fear or Force proceeds directij ot 
indirectly from him who gives his Conſent , laſtly, as to the third, That Conſent is of no uſe, becauſe he that gives it knows not 
what he conſents to, nor ſees the Prejudice which he does himſelf by it; for if he be ignorant in whole or in part, his Conſent 
is not voluntary, and no Man can, without Injuſtice, make an advantage of his Ignorance. Indeed Ignorance renders the act10 
which it produces more involuntary, than Fear does, for this does not render an Action involuntary, but when it is cauſed 
him char is to get by it; whereas Ignorance has always that Effect, whatever be the Cauſe of it. I own, that the Injuſtice is the 
more notorious, when he that gets by the Action deſignedly leads him that gives his Conſent, into the Error, but this does nor 
prevent, that there is no Cauſe but he that gets by it: Thus he that buys precious Jewels at a low Price, of an ignorant Perſon 
that knows not the Value of them, does him an Injury, if knowing it himſelf he doth not advertiſe him of ir. II. There are f 
to forts of Rights; the one we arc ſo much Maſters of, that we can diſpoſe of it as we pleaſe, ſuch is that which every * 
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Of the Quantity of Moral Actions. 
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ral, or a Soldier, or an Actificer, or the like, ac- 
cording as his Station WAS. Upon which account 
i hath been a Cuſtom in moſt Commonwealths, 
to puniſh ſuch Offenders even after their Death, 
by affixing ſome Mark of Diſgrace on their Bodies 
and on their Memory. Add. Mich. Epheſ. ad loc. 


dictum. Tho' Ariſtotle's Reaſoning in that places 
{the Law commands not a Mun to kill bi: gel,; but 
what it doth not command it forbids ; I falſe and 
abſurd ; unleſs we ſay, that by , commands, 
he rather means permits. , 


— 4 m_— 


— 
* 


0 


has of his own Goods, 


which imports, That we can't do an Injury to ſuch as conſent, 
in their Nature unmoveable and unalterable, | 
band lecherouſly conſents to the Debauching of his Wife, 


ſon deprived, yet we ought to take care, 
a wife, Child or Creditors. IV. Laſtly, 
him that does it, if not by a full Aſſurance, 


The other we can't renounce, 4 7 a N __— it, ſuch 2 = 7 8 Man 
; we may defend ourſelves againſt an unjuſt Aggreſſor, tho* we can't deprive ourſelves of it. e Maxim 

hes over hiv own vat, Gor - - has place — in Reſpe to the firſt ſort; for as to the laſt, which are 
a Conſent given to the Violation of them is ever Null and Void. Thus when an Huſ- 
that does not hinder but that Crime is really Adultery. 
Conſent of him that is deprived of a thing, may be ſufficient to ac 
that a third Perſon, who 
the Conſent of him that is deprived of any thing belonging to him, muſt be known to 
yer by a probable Preſumption, grounded upon good Reaſon ; tor if it after ward ap- 
ars that the Perſon who was thought ro conſent did not, tho? 
make good the Injury done thereby, tho? he did not think he did any. 


III. Altho' the 
uit him that deprives him, of the Injury in Reſpect of the Per- 
as ſome Intereſt in the Thing, be not injur'd, as for Example, 


the Action may be innocent when it was done, yet he ought to 


I. The abſolute Quantity of Moral Action. 
II. What Intention is requir d to make an Action good 
before G O D's Tribunal, 


Aving done with the Quality, it comes next 

in our Way to ſay ſomething of the Quantity 

of Moral Actions; or to conſider on what Account 
they fall under different Rates and Meaſures. Now 


a of undergoing a double Meaſure or Valuation, ei- 
n ther abſolutely in themſelves or relatively towards 
F one another. As to the abſolute Eſtimate, the 


Caſe is very different in Good and in Evil Actions. 
For in a good Action, if we conſider it formally 
and preciſely, we diſcover nothing which bears 
any Analogy to Quantity : Since the Goodnels of 
it conſiſts only in an Agreeableneſs or Conformity 
to the Law, which doth not appear capable of 
Meaſure. Hence good Actions, conſider'd, as we 
ſaid, preciſely as to their Form, are not better one 
than the other; tho' they ſurpaſs each other in Ex- 
cellence as to their Matter, with Regard to the 
Condition of the Object, and to the Intenſeneſs 
or Strictneſs of the Obligation. But now, an evil 
Action, as declining from the Legal Rule, is con- 
ceiv'd to bear a greater or a leſs Diſtance from it; 
and on that Account may, even conſider'd formally 
and in it ſelf, be efteem'd greater or leſs: In the 
ſame manner as one Crooked Line may recede far- 


rich ther from 2 Right line than another doth. For 
he Leno's Argument in Diogenes, Laertizs (a), is not 
rs worth confuting : A Sins, fays he, are equal; for 
na 


(T) as nothing us truer than Truth, nor falſer than 
Falſity, ſo neither can Deceit be greater than Deceit, nor 
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we find the voluntary Deeds of Men to be capable 


C n av. VIII. 
Of the Quantity [or Eſtimation] of M oxar. Actions. 


The ConTEnrTs of every Section of the ſeventh Chapter. 


III. 7hat Intention u ſufficient in human Fudicatures, 
IV. What i a perfect and compleat Action. 
V. The Relative Quantity of Actions. 


CANOPUS, and he ho # only one Furlong diſ- 
tant from the ſame City, may be ſaid both alike not to be 
at CANOPUS; ſo he that fins lefs, and he that ſins 
more, are both at an equal_ Diſtance from doing well. 
But becauſe this Diſtance between evil Actions and 
the Law, if any one will exactly compare them 
with, other Kinds of Quantity, may have ſome 
Likeneſs to a Right-lined Angle, whoſe Greatneſs 
is meaſured by the Arch of a Circle, having ſtraight 
Lines drawn from the Circumference to the Cen- 
ter, therefore when I was young, and ſtudied the 
Rudiments of the Law, I compared them to a 
Circle ; but in my riper Age I have thought it bet- 
ter to lay aſide ſuch Niceties, and explain them 
more plainly. e | 
II. Farther, ſince to the Goodneſs of an Action 
it is requiſite, not only that what the Law com- 
mands be fully done, but likewiſe, that it be done 
with ſuch Intention as is agreeable to the ſaid 
Law; it appears hence, that to make an Action 
be eſteem d perfectly Good, there is a Neceſſity. 
not only that the Preſcription of the Law be an- 
ſwer'd in all its Parts; but beſides, that the only 
thing which prevail'd on the Mind of the Agent, 
and put him on ſuch a Proceeding, was a Deſire 
of paying ready Obedience to the Legiſlator. And 
for this Reaſon, ſince we are, in the Divine Law, 
commanded to love GOD, with all our Hearts, and with 
all our Souls, and with all our Strength, and cur Neigh- 
bour as our ſelves, Mark xii. 30, 31. tis manifeſt, 


as a Sin than Sin. As he that is an hundred Furlongs from that no Action can be approv'd by Gop Almighty 
dlet- 2 ; | | | 
ly Of | . : 0 7 ” 

5 not (a) I. 8. See Cicer. Paradox. c. 3. f 3 

nſent (1) Hi 1 Mr. Barbeyrac's NOTES on Chap. VIII. S. 1. 

Tons * 01 is Greek is this, Agtoxer Ne dur low Bi, Th df TnuwTea ---- Ei 8 de dan he- ADαο sx 8, Ade Je 44 
d by 574 "to * andy SEGAL) «I's Hip naue 21 O. 5 S ö £19700 sud a7 20 Kaye Bt, W ö wa, Sons ts eigty oy Ka- 
is the 2) The % 0 ie, Y 6 FAdTOv & [42p]dvov, Sons un ei e T6 xampI3ey. Diag. Laert. in Zenon. Lib. 7, Leg. 120. 2 
5 not K cle are the Univerſal Civil Law, printed at Hay in Saxon, 1560. and reprinted at Francforg on the ein 
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as entirely Good (1), but ſuch an one as was un- 


Of the Onantity of Moral Action- Boox I 


upon Knowledge and Deliberation, as it proceeds 


Io 


dertaken with the fulleſt Intention, and in which from a former and fuller Deſign. And ſince an ill « 
the Agent propos'd nothing elſe to himſelf, but a Intention is to Mortal Judges ſcarce more evident 5 
Compliance with the Pleaſure of his Creator. E- than a good one, by reaſon of their Incapacity to 1 
ſpecially, ſince the Divine Searcher of Hearts can- ſearch into the Heart; they are us d to ſettle this 0 
not but diſcover the leaſt Wavering in our Reſolu- Point by the Help of various Indications and Con- 4 
tions, and the ſmalleſt Obliquity in our Deſigns. jectures, which we ſhall elſewhere explain at large p 
Whoever conſiders this Point as he ought, will (3). 5 | n 
find but very little Inclination to boaſt of his Up- IV. With regard to the Matter of Moral Adi. b 
rightneſs towards Gop. | | ons, that good Action is eſteem'd Perfect in its * 
III. But in human Account, ſo exact a Diligence Kind, which hath attain d its utmoſt Complement, 
is not requit'd. For ſince our Earthly Law- of. to which no part is wanting that it ought to vi 
givers propoſe as the chief End of their Conſti- have. Thoſe which decline from this Perfection are ta 
tutions (1) the Benefit of their Subject, which reckon d inferior in a greater or leſs Degree, ac. v 
commonly proceed from the outward Performance cording to their Diſtance from it; whether the I. 
and Exerciſe of the Actions, whatever the Inten- Cauſe of this Defect be, that the Action was de- U 
tion of the Actor may be; hence they are uſually ſtitute of ſome part which ſhould have made it ot 
ſatisfied if the exterior Action be conformable ro compleat, or that it was (1) only attempted, and gi 
their Injunctions. And ſo much the rather, becauſe not actually perform'd. On the other hand, of ob 
they are unable to dive into the Receſſes of Mens evil Actions, that is reckon'd the worſt in its Kind, of 
Minds, nor can at all underſtand the Intention of which hath fully arrived at the End propoſed; gi\ 
any Agent, but by Conjectures, and by Signs ob- and every one is leſs Evil, according as it falls 
vious to their Senſes, which are by no means infal- ſhorter of this final Completion. it 
lible Guides in diſcovering our inward Sentiment? And here we muſt obſerve a twofold Difference ni 
and Purpoſes. Therefore they value good Actions in (2) the Obje#s of Actions, as ſet down in Laws, Se! 
only as they appear to Senſe, or ſo far as the Reach For ſome admit of a Diviſion, others do not: or, du 
and Condition of human Sagacity and the Uſe of to ſpeak more plainly, ſome are ſo conſtituted, wh 
Civil Life do admit or require; and are not very that when we exerciſe an Action about them, we of 
ſollicitous how full or ſincere the Intention of the muſt either entirely perform, or entirely omit C01 
Agent was, provided his exterior Work deſerve them, or do what's directly contrary to them: mi 
their Approbation (2). Yet in evil Actions, even But in others, it is poſſible to perform ſome one tha 
amongſt human Judges, more Regard is had to part only, and to omit the reſt ; or ſomething tha 
the Intention. And where this ſhall appear to may be done which is oppoſite to them, not di- mit 
have been abſolutely wanting, as happens in things realy, but in an inferior Degree. We may like. tO | 
done upon invincible Ignorance or Error, the Acti- wiſe conſider Objects under a ſecond DiftinQion: BM E= 
on ſhall be accounted involuntary : And ſuch an For ſome of them contain things into which they bou 
Action, as it is not uſually imputed to the Agent, fo may be divided, as into ſo many Species. Thus 80 
is it conceiv'd to be deſtitute of all Moral Quanti- the Affirmative Law of the (3) ſixth Command- 
ty. But otherwiſe, an evil Action undertaken” ment enjoining us to ſuccour our Neighbour in 8 
§. II. (1) See the precedent Chapter, S. 3, 4. . ; 6 o 
5. UI. (1) See Mr. Noodt's Diſcourſe about Liberty of Conſcience, tranſlated into French, and printed at Amſterdam in 1707, anl his E 
what I have ſaid in my Treatiſe of Sports, lib. 3. ch. 6. S. 19, : ; | 2 
(2) When the Intention is dubious or r we ought to incline to that Side which is moſt favourable to the Agent. Crim 
There is a pretiy Paſſage to this Purpoſe in Plutarch, which it may be pleaſant to read here. *Ey uW d Tots tvSoxiuioy Hy 5, 2 
X ares yaoi, i e al οννννq̃ανανανν,¾E,ͤ,ũi Y nat} mu THis Nafiordis els vg dmorres el & iN cya folly 
cb 5 E wing ( which laſt Words ſhould rather be read o% aedZas)& aun) d Negri $117419; 8 uu - IA * 
— tudtnov 37s , Y #42%00 dear g 8herorme De Herodoti malignitate. They, who like Herodotus can't deny that u eaual 
Action is praiſe - worthy in icfelf, and can find no plain Reaſon to blame it, will pry into the Secrets of the Heart, and ſuppoſag Wl Reſp 
them to be evil, endeavour by their Calumnies to create Suſpicions in other Men's Minds, manifeſtly atrive at the heighth of EU. quenc 
vy and ill Nature. T obſerve (ſays Mr. Montagne very well) that the greateſt Wits of our Time employ their Ingenuity to darken ii i In fir 
Splendor of the brave and generous Adtions of the Ancients, by putting a bad Interpretation upon them, and deviſing ſome vain Cauſes a] d ing 
Occaſions of them. A cunning Cheat! Leſt I ſhould grant an Attion to be very excellent and good, I will find out five hundred vic Wl what 
Intentions, Lib. 1. Chap. 36. The famous Mr. Bayle, in his News Letters upon Mr. Maimbourg's Critical Hiſtory of Calviniſm, I. | 
12. . 12. affirms, That the Laws of Charity, which oblige us to put a favourable Conſtruction upon the Actions of our Neighbout Bl 
rather than a difadvanragious, are altogether contrary to Reaſon, but I have endeavoured to invalidate his Proofs of that Polit: 3 


on in my Treatiſe of Sports, Lib. 1. Ch. 3. 

(3) See Lib. 8. Chap. 3. S. 19, 20. | | 
S. IV. (1) An Artempr is counted for an Action, when the Impediment of performing ariſes from an Impoſſibility com i 
on ir by ſome unforeſeen Accident, or invincible Hindrance, and not from any Refuſal or Difcouragement in the Perſon aftivs: 
Seneca has a fine Paſſage to this Purpoſe, of which Mr. Hirtius cites a part; *cis this, Quedam ejus conditionis ſunt, ut effectum pie. 
ftare debeant; quib»ſdam pro effectu ef, omnia tenta e ut efficerent. Si omnia fecit ut ſanaxet, peregit Medicus ſuas partes. Etian 
damnato Reo, oratori conſtat Eloquentie officium, fi omni Fure uſus eft. Laus Imperatori etiam victo, & Duci redditur, fi & N. 
dentia, & induſtria, 2 fortitudo muneribus ſuis functa eſt. Omnia fecit, ut Beneficium redderet, obſtitit ili falicitas tua. Nibil ind 414 
durius, quod veram amicitiam experiretur, Locupleti donare non pot uit, Y ia ad ſidere, felici ſuccurrere. Gratiam retulit, etiamſi tu ben 
ficium non recepiſti. De Benef. lib. 7. ch. 13, * Some things are of that Nature that they muſt produce an Effect, in other thin 
is the ſame with an Effect to have endeavoured. The Phyſician has done his Office, if he has done all he can to cure. 5 
* Plcader, if he has urged the Law well; and General, if he hath managed with Courage and Conduct, tho? a ſuitable Succeſs do 
* not follow. Thanks is ſufficient, where no Requital can be made. 4 

(2) The Original expreſſes itſelf thus, Objefta Actionum, i. e. The Objects of Actions, but the Object of Action can neithe! be 
commanded nor forbidden, but the Pcrion who does, or not does a thing; and ſo our Author himſelf uſes it in the next l, 
ragraph. Doubtleſs he means, the Matter of Actions, and the Miſtake ariſes from hence, that in his Elements of the Unive!(s I 
Civil Law, he had ſaid, (p. 317.) the Oje of Laws, for in changing the Expreſſion, he was not aware, that Ad ions would 00: 
well fit the place of Laws. 2 

(3) Our Author calls this the Fifth, and the next Commandment the Sixth, according to the Lutheran Diviſion of the D- 
calogue, 8 : 888 A ne | 
a 
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all Neceſſities and Diſtreſſes of his Body, contains 
under it in the Mannet of different Species, the 
preſervation of his Life, of his Members, of his 
Health, the turning away of any thing that doth, 
or may grieve, or moleſt him, the ſupplying him 
with Food in Time of Famine, &c.. And the op- 
poſite or negative Law, in the ſame Command- 
ment, ſorbidding us to hurt the Body of our Neigh- 
bonr, comprehends, in like manner, Murther, 
Maiming, Wounds, Stripes, Threats (a), &c. 
Thus too the Affirmative Law, in the (3) Se- 
venth Commandment, *enzoining-Chaſtity, con- 
tains under ir, Purity of Thoughts, Modeſty of 
Words and Geſtures, Abſtinence from unlawful 
Love, &c. And the oppoſite Law, forbidding 
Unchaſtity, comprehends Adultery, Fornication, 
obſcene Speeches and Geſtures, and impure Ima- 
ginations. For, to give an Inſtance in this Caſe; 
obſcene Words do not reſpect Adultery in the way 
of a Part or Degree: But becauſe the Divine Law- 
giver was pleas'd, for Brevity fake, to comprehend 
many Special Acts under one General Law, hence 
it comes to paſs, that he who commits ſimple For- 
nication, doth as fully and entirely ſin againſt the 
Seventh Commandmenc, as he that is guilty of A- 
dultery. Therefore, as to theſe Objects, when 
what the Law commands is not perform'd, we muſt 
of Neceſſity either quite omit, or do directly the 
contrary. But other Objects of Actions, as deter- 
mind in Laws, are in ſuch a Manner diviſible, 
that they ſeem to conliſt of (4) Integral Parts. So 
that here it is not neceſſary we Thould do all, or o- 


mit all, or perform the contrary ; but tis poſlible | 


to perform one part, and to let the reſt alone, For 
Example, the Law commands me to pay the La- 
bourer his full Hire; now I may perhaps pay him 


ſome part of it, and keep back the reſt. But when 


I not only deny a Man his Due, but farther take 
ſomething from him, or bring any Evil upon him, 
this Act will be quite of another Species, and bear 
no Reference or Affinity to the former. 

V. Beſides all this, ſince one may be concern'd 
about a more noble, another about a more ignoble 
Object; and ſince one may produce more Good or 
Evil than another; it is plain, that upon this account 
likewiſe, amongſt good Actions ſome are far bet- 
ter than others, and amongſt ill Actions, fome far 
(1) worſe than others. Horace's (b) Inſtance may 
ſerve to illuſtrate this Truth ; | 


Nee. vincet ratio hoc, tantundem ut peccet, idemq; 
Qui teneros caules alieni fregerit horti, 
Et qui nocturnus divim ſacra legerit. 


Reaſon will never call't an Equal Sin, 
To rob an Orchard and a Sacred Shrine. 


Add. Cicero pro Muræn: Where he ſmartly refutes the 
Stoicks Notion, that Al Sins are equal. And his Pa- 
radoxes, Chap. 3. as alſo Montaign's Eſſays, Lib. 2. 
Chap. 2. in the beginning, and Gaſſendus Phil. Epic. 
Lib. 3. Yet in many Caſes Horace's Reaſoning will 
hold good, L. 1. Epiſt. 15. 


De mille fabæ modii quum ſurripic unum; 
Damnum e#t non facinus pacto mibi lenius iſto. 


When from a Thouſand Pecks you ſteal but one; 

Leſs Loſs is felt, but no leſs Guilt is ſhown. 
And this is the Relative Eſtimation of Actions; 
which is treated of at large, Book VIII. Chap. 3. 


i — 
. —— — 


(a) Vid. I. 47. t. 10. D. de Injuriit. (0) B. 1. Sat. 3. b. 118, 116, 117. t Es 

(4) We muſt underſtand them of Parts really diſtin& one from the other, and which conſequently can exiſt ſeparately. 

S. V. (1) Since this Author does not expreſs _ himſelf either diſtinctly, or largely enough upon this important Subject here, 
and in the place Lib. 8. to which he refers us, trears of Evil Actions only; I ſhall give you an Abridgment of what he ſays in 
his Elements of . Uuiverſal Civil Law, The relative Quantity of Actions may be conſider'd, 1. In reſpe# to the Object. For the more no- 
ble the Objett is, the more is that good Action, done to that Object, better than another; and, on the contrary, an evil Action the more 
Criminal, See Lib. 8. Chap. 3. S. 18. 2. In Reſpect to the State and Condition of the Agent. And ſo a Benefit conferr'd by an Enemy, 
it more conſiderable, than that which is received from a Friend. And, on the contrary, an Injury done by a Friend is more ſharp, and af- 
fell more than that done by an Enemy. See the ſame place, S. 20. 3. In Reſpect to the Adlions themſelves, according as we take 
more or leſi Pains to do them. A good Action, the more difficult it is, the more excellent and more commendable, otherwiſe all things are 
equal. On the contrary; the more eaſily an evil Action may be avoided, the more enormous it js above others of the ſame Kind. 4. In 
Reſpett to the Effect and Conſequences of an Action, on which account an Action is better or worſe, accordingly as the good or bad Conſe- 
quences are, or may be foreſeen and prevented. 5. In Reſpect to the Circumſtances of Time and Place. See the place already quored/ 
In fine, Tis evident from this Compariſon of good Actions one with another, that ſome are more excellent than others, accor- 
ding as the Practice of ſome ought to give Place to the Practice of others, ſince we can't diſcharge all at the ſame time, See 
what is ſaid about this, Lib. 3. Chap. 12. §. 23. | 
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1 Of the Imputation of Morxas AcTIOxsõ. 
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II. Of Imputation thro Favour. 


III. Of Imputation from Debt. 
\ N HAT Conditions are required to make an have formerly ſhown at large: It remains , that 
1 Action capable of being imputed, or of be- we ſee how and by what means it may be actually 
ing conſidex d as really belonging to a Perſon, we imputed, ſo as to producg ſome Moral Effect, either 
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in the Agent, or in ſome other Man. And here 
we muſt firſt of all diſtinguiſh between thoſe A- 
Rions which are directed by Law, and thoſe which 
are left to every Man's free Pleaſure. Actions of 
the former Kind are then ſaid to be imputed to the 
Agent, when the Legiſlator or Sovereign declares 
him to be the Author of them, and at the ſame 
time decrees (1), that the ordinary Effects of ſuch 
Actions ſhall redound on him, or ſhall be conceiv d 
as inherent in him. But the latter Kind of Acti- 
ons are then ſaid to be imputed, when he, who 
without being bound by any Neceflity, hath exer- 
cis d them for the Uſe and Benefit of another 
Man, doth ſignify; that he undertook ſuch an 
Action for the other Man's fake, and out of an In- 
tention to oblige him. The latter Senſe of the 
Word Imputatio is moſt frequent in Claſſick Au- 
thors, and the former more in uſe with the Divines 
and Morakſts. But there is between them this 
manifeſt Difference, the former tends from the 
Legiſlator or Sovereign toward the Agent, but the 
latter proceeds from the Agent, and reſts in the 
_— for whoſe Sake or Uſe the Action was per- 
orm'd. | | 
II. The former Kind of Imputation is ſubdivided 
into Imputation of Favour, and Imputation of Debr. 
Imputation of Favour is when a Man, out of pure 
Benevolence, derives upon another the Effects of 
an Action perform'd by a third Perſon ; which Ef- 
fects the ſecond Party had no Right to, without the 
Grant of the firſt. Or, when one, out of free 
Kindneſs makes a larger Effect redound to the Per- 
former of a certain Action, than the Action would 
otherwiſe of it ſelf have produc'd. But this laſt 
Inſtance will hold good in Matters of Reward on- 
ly (1), not in Matters of Puniſhment. For, as 
ſuch is the Nature of good Things, that they may 
be given to another gratis, without any Colour or 
Condition; fo, if a Man is not willing to confer 
a good Thing on another, by the Name of a pure 
Gratuity, he may lawfully do it under the Notion 
of rewarding him for ſome inputed Action, which 
either did not otherwiſe belong to him, or could 
not have given him a Right of demanding ſuch a 
Benefit. But, on the other hand, common Rea- 
ſon will not allow me, on the ſame Pretence, to 
derive on another the Effects of an evil Action, 
which he is not really guilty of, and withour 
the Imputation of which, theſe Effects would not 
follow his natural State and Condition. And 
therefore tis very incongruous and abſurd, that 
either for a Fault purely another's, I ſhould have 
thoſe things taken from me, which Nature gives 
every Man, on the very Account of his being a 
Man; or that, under the ſame Colour, ſuch things 
ſhould be impos'd on me, as Nature, by an Indul- 
gence Univerſal to all Mankind, hath forbid- 
den us to ſuffer without Reaſon. A Prince, for 
Example, may impute the Father's Merits to a Son 
not illuſtrious by his own Archievements; and 
may on the account of thoſe Merits, load him 


—_—_————— 


with Honours not otherwiſe his Due. But to puniſh 
the innocent for the Father's Crime, is (ſtricl 
ſpeaking ) unreaſonable (2). This indeed may 
happen, that the Father's Fault ſhall be the Occa. 
ſion of not conferring on the Son, or of takin 
from him, thoſe Things which he was neither to 
receive nor to retain, but under certain Conditi. 
ons. But a Perſon thus dealt with, cannot be 
ſaid to ſuffer an Evil, which his natural State 
would otherwiſe have made him a Stranger to. 
For Nature, in this Caſe, gave no Security to the 
Children that they ſhould certainly poſſeſs the Pa. 
rents Goods, or that they ſhould be admitted to 
the like Poſts of Honour: But their Right to thoſe 
Goods, or thoſe Honours, proceeded on theſe 
Conditions and Proviſo's, that the Parents ſhould 
deliver them down ſafe and untainted, and ſhould 
not fall under ſuch and ſuch Penalties by their 
Crimes. Nor can he, by any means, be ſaid to 
be in a worſe Condition than human Nature ad- 
mits or allows, who having no Paternal Inheri- 
tance, is forced to work out his Fortunes by his 
owns NT. 5, a 

It is Juſt, likewiſe, ſo far to proceed againſt in- 
nocent Children upon account of their Parents 
Demerits, as to oblige them to quit the Kingdom 
or State. For no Man hath a Right from Nature 
of living in this or that Territory ; but (3), every 
one attains to ſuch a Right by ſome A of his 
own, or of other Men: And it may be a Condi- 
tion of keeping this Right, that he ſhall loſe itin 
caſe his Parents are found guilty of ſome parti- 
cular and high Offences. It is not repugnant 
to Reaſon, that the Poſſeſſion of a Right ſhould 
depend on contingent Terms. Though, that the 
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Laws of ſome Countries are too rigorous and | 


ſevere in this Point, no Man can pretend to des 
ny. 
III. Imputation of Debt conſiſts in this, that thoſe 
Perſons, whoſe Intereſt it concerns that an Action 
be done or not done, do declare that the faid 
Action belongs to the Agent, and that the Effet 
aflign'd to that Action ſhall redound or fall upon 
him. Hence, if in any Law a certain Reward 
be decreed to ſuch or fuch a good Action, ſo ſoon 
as the Sovereign, or the Guaridian of the Laws 
ſhall underſtand that particular Action to have 
been perform'd by any Man, 'tis manifeſt, that 
the Man hath immediately a Right of demanding 
the promis'd Reward. But when a Man is en- 
join'd to do a thing, ſolely by the Authority of 
the Commander, and without any ſuch Propoſal 
of a Reward, he ought to reſt ſatisfied with the 
bare Approbation of his Superior, and to eſteem 
it a very ſufficient Recompence, that he hath a- 
voided his Diſpleaſure, which would neceſlarily 
have follow'd upon Default. On the other fide, 
when an ill Action hath been committed, ſo ſoon 
as the Author of it is diſcover'd, he hath reaſon 
to fear the Execution of the Legal Penalty. 

As to inferior Perſons, to whom neither the 


—— — 


Mr. Barbeyrac's NOT ES on Chap. IX. 5. t. = 
(1) That is to ſay, adjadging to him the Rewards, and decreeing to him the Puniſhments inflicted by the Law, with all the! 


Conſequences. 


S. II. (1) The Author will explain, Lib. 5, ch. 12. $.12, the Diſtinctions which the Civil Lawyers make in treating upon By 
2, Fayourable, and, 3, Mix, But here he treats only of Things Advanragious and 7 


Bargains and Laus, of Things, 1. Odious. 
Diſadvantagious. 
(2) See what is ſaid, Lib. 8. Chap. 3. 5. 31. 
(3) See Lib, 8. Chap. 11.5. 5, 7. following. 
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Guardianſhip, nor the Execution of the Laws do 
belong, if they either approve a good Action, or 
reprehend a bad one, their Judgment -can affect 
only the Credit and Character of the Agent. Ac- 
cording to that elegant Saying of Diodorus Siculus 
(1), Praiſe us @ kind of a Reward of Virtue putting ns 
to no Charges, and Diſpraiſe is a Puniſhment of Vice in- 


ficling no real Wound. 


It is farther to be obſerv'd, that when the Inte- 
reſt of many Perſons is concern'd in the doing or 
the not doing of an Action, if one of thoſe Per- 
ſons ſhould forgive and not impute it to the Agent, 
he cannot by this Means abate any thing of the 
Right of the others, which he hath no Power to 
controul. Thus, if a Man hath done me an In- 
jury by an illegal Fact, I may forgive him for my 
own Part and Concern, but at the ſame Time ! 
do not in the leaſt derogate from the juſt Pretenſi- 
ons of the Publick, and of the Sovereign Autho- 
rity. And thus too the Pardon which G o p Al- 
mighty is pleas'd to vouchſafe to repenting Sinners, 
doth not at all impair or hinder the Proceedings of 
human Judicature. But when all the Perſons 
whom the doing or the not doing of-a thing con- 
cerns, agrec that they will not impute it, in ſuch a 
Caſe the Deed is conceiv'd to be Null and Void as 
to all Moral Effects. Now the Perſons concern'd 
in a Thing's being done 'or not done, are either 
the Objects or the Directors of the Action; that 
is, thoſe towards whom the Action is perform'd, 
and to whom it brings either Good or Evil, and 
thoſe who have a juſt Power of guiding and ſu- 
perviſing ſuch an Action. For which reaſon, if, 
in Caſe of an Injury, the Deed be forgiven by the 
Perſon to whom it was offer'd, by the Civil Ma- 
giltrate, and by G op Almighty, in Moral Eſti- 
mation it ſhall be ſuppos'd undone, and confe- 
quently ſhall be attended with no ill Effect. 

IV. Very different from the Imputation of 
which we have been ſpeaking, is that by which 
the Agent is ſaid to impute an Action, which he 
might have omitted, to the Party for whoſe Sake 
and Uſe he perform'd it. A Man who hath ex- 
actly fulfil'd the Command of his Superior, may 
indeed expect the Approbation of his Performance, 
as from all others, ſo eſpecially from him who en- 
joind it. But he cannot lay claim to any farther 
Reward, unleſs ſuch as is expreſly promis'd in the 
Law (a). For the ſame Reaſon, no Man can de- 
mand that it ſhould be imputed to him, in order to 
the giving him any Right, that he hath abſtain'd 
from a bad Action, forbidden by the Laws, or by 
any Command of his Superior ; but he muſt be 
ſatisfied that his Obedience hath pleas'd him who 
requird it. For ſince upon acting contrary to the 
Law, he would have juſtly incurr'd a conſiderable 
Evil, to eſcape ſuch a Puniſhment muſt paſs with 
him for a Reward. Hence in Seneca's Controverſies, 
. 4. Controv. 7. when a Man, who being taken in 


Adultery by a Tyrant, had forc'd the Sword out 
of his Hand and kill'd him, deſir'd a Gratification 
from the State, he is put off with this Rebuke, im- 
putat nobis quod deprebenſus in adulterio mori noluit. 
He reckons we are indebted to him, becauſe being taken 
in Adultery he had the Senſe to ſave his own Life: And 
(2) Tully, in his ſecond Philippie, denies himſelf to 
have any Obligations to Antony upon account of 
his not being murder'd by him: Where lies the Kind- 
neſs to me (lays he) in your keeping your [elf from ſo 
herrid a Villany? Others maintain the Reaſonable- 
neſs of our preſent Aſſertion from this Topick, 
that the Omiſſions of ill Actions are purely on 
Entia, and conſequently can have no poſitive Af- 
fections or Properties. Tho to ſuch an Argument 
it might perhaps be anſwer'd, that even theſe O- 
miſſions may, in Moral Account, paſs for Entities, 
as they are the real and actual Reſtrictions and 
Confinements of our Natural Powers. 
» But now, if for the ſake of another Man, I do 
what I might rightly and properly have omitted, 
or omit what I might fairly and conveniently have 
done, it is highly reaſonable, that I ſhould impute 
my Service to him; or, that I ſhould, by virtue 
of my Right, demand of him to acknowledge my 
Kindneſs, and his own Obligation, according to 
the Quality and Condicion of it. This Imputation 
cannot rightly be laid, unleſs there was in the A- 
tor a real Intention of procuring ſome Good to 
the other Man ; and in the Receiver an expreſs, 
or, at leaſt, a preſumptive Conſent to admit it. 
For no Man can impute or reckon to us a Service 
forc'd upon us againſt our Will: And it would be 
a much higher Degree of Impudence, to charge 
ſuch a Fact to us for a Kindneſs, as was pertorm'd 
either without any Regard to our Benefit, or per- 
haps with a Deſign to hurt us. Thus he — be 
extreamly fooliſh, who would defire a Reward 
from a Man whom he (3) had reſtor'd to Health 
by breaking an Impoſthume, otherwiſe incurable, 
whilſt he intended to give him a Mortal Stab, Yer 
(4) Marim Celſus, in Tacitus (), when he was 
brought before Orho as one of Galba's Servants and 
Confidents, immediately confeſſing his Loyalty to 
his old Maſter, propos'd it as an Example, how 
faithful he would be to the New Emperor; and 
thus reckon'd he had already oblig'd O25 by ſtick- 
ing reſolutely to Gaba. And thus Eudoxia when 
ſhe was married to the Emperor Theodeſins, ſent 
for her Brothers, by whom ſhe had been formerly 
expell'd her Father's Houſe; and was ſo far from 
* their Injury, that ſhe rather paid them 
Thanks, as the Authors of her Promotion: Since 
unleſs ſhe had been driven from Home, ſhe had 
never ſeen Conſtantinople (c). 8 

When the Parties concern'd and intereſted do 
agree in defining the Rate at which a Thing ſhall 
be reckon'd or imputed, in this Caſe a Covenant 
intervenes, expreſſing how far, or to what value 


(4) See Luke xvii. 9, 10. 


8. III. ( 1) Diodorus's Words ate, 
In Fay Piereſc. 

2) Lib. 8. ch. 3. S. 16. following. 

S. IV. (1) This Example h * 

out any ſuch Defj 

(2) Tully's Wo 


(b) Hiſt. I. 4. 


— 


(e) Zonar. Tom. 3. Add Gen. xlv. 5, I. 20. 
bu 6 ao EmurOr Lau Ae dens d mzvov, 6 q Loos HH eavnimTC avd mnyns. 


ad been better plac'd a little Jower, where the Author ſpeaks of rhoſe who do ſome Service with- 
gn, and by Conſequence have ſome other Motive for their Actions. 


rds are, Quale autem bene ficium eſt, quod te abſtinueris nefario ſcelere, Philip. 2. ch. 3. 
(3) See Tully, De Nat. Deer. lib, 3. chap. 28, and Plutarch de Capiend4 ex Inim. Utilit. | 


r fide erimen conſe ſun, cxepplum wire imputevit, Hiſr, 16.1. h.71 
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the Imputation ſhall extend, and beyond which it 
ſhall not reach in any Buſineſs or Tranſaction (a). 
For Merit (as Mr. Hobbes (b) obſerves) preſuppoſeth a 
Right, and implies, that the Thing deſerv d is due by 
Promiſe. 
V. Hence 'tis eaſy to gather what is the Force 
of Merit, or what Actions are properly Meritori- 
ous, which ſome Men would vainly ſet to the ac- 
count of Gon himſelf. Now the main Spring of all 
Merit, is the Performance of a Work which we 
did not owe : or, which the Perſon towards whom 
it is exercis'd had no Right of requiring from us. 
For he that performs a Thing which he lay under 
a full and perfect Obligation of doing, only diſ- 
chargeth his neceſſary Duty, and lays no Foun- 
dation for any conſequent Merit. AM. Senec. Cont. 
1. x. c. 8. (1) Give me leave to perform ſome Service 
to my Country, which may properly be a Piece of Merit : 
What I have hitherto done in the common Courſe of Arms, 
is not owing to me, but to the Laws. Fulins Capitoli- 
nus, in his Life of Antoninm Pins, reciting the Rea- 
ſon of the Emperor's obtaining that Title, from 
lending his Hand to ſupport his ancient Father- in- 
Law, in the Preſence of the Senate adds, This Acti- 
on was really no great Argument of Piety: Since the Debt 
we owe our Parents is (uch, as rather denominates a Man 
Impions if he neglects. than Pinus if be pays (2). Nei- 
ther is it fair to impute a Thing which we do not 
owe to a Perſon againſt his Conſent ; and much 
leſs, if our doing of ſuch a thing did not turn to 
his Benefit. Whence it is clearly apparent, that 
no Man can pretend to any Merit with reference 
to Almighty Go p, even tho” it were poſſible for 
him to pay a full Obedience to all the Divine Laws. 
And that, therefore, Go p cannot any other way 
become a Debtor to Mortal Men, but upon ac- 
count of his free Promiſe, the Breach of which 
would be repugnant to his (3) Goodneſs; not 
that any Right, properly ſo call'd, is thence de- 
riv'd to us. Indeed no Actions enjoin'd by Ver- 
tue of a Supreme Authority, do produce Merit to- 
wards the Enjoiner. For tho' borh the Sovereign 


of Heaven, and the Interior Rulers of the Earth, 


are wont frequently to confer certain Good things 
on thoſe who comply with their Commands, in 
order to the encouraging and exciting their Obe- 
dience ; yet to the Payment of theſe good things 
they are not bound by the Merits of the Agent, or 
as in the manner of Covenants ; but by their own 
free Offer and Promiſe : And therefore they can- 
not be {& properly call'd Rewards as Gratuities in 
the ſtricteſt Senſe of that Word (c). 


* 
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But notwithſtanding all this, if the Legiſlator 
do expreſly declare, that upon the Performance 
of ſuch or ſuch an Action, the Agent ſhall have 
a Right of demanding ſuch a Reward ; there's no 
doubt to be made, but he may fairly and juſtly re. 
quire it. But the bare Omiſſion of forbidden A. 
ctions is utterly unable to produce any Merit, or 
any Matter for Boaſting or for Praiſe. Philoftrar. de 
Vit. Apollon. Tyan. 1.6. c. 1. (4)It is not an At of Juſtice 
to abſtain from Injuſtice, nor an Act of Prudence to have 
declin'd a Fooliſb Reſolution, nor of Valour not to deſert 
One's Colours, nor of Temperance not to fall into the baſe 
Effeminacy of the Medes ; nor will a bare Negative 
Goodneſs entitle you to any Commendaticn : When we 
eſcape Puniſhment, but yet do nothing worthy of Honour 
and Reward, ſuch an Indiſference cannot reaſonably be 
call'd Virtue. Add Luke xviii. 11. Ammian. Marcell, 
I. 30. c. II. To forbear Plunder and Rapine, « a falſe 
Foundation for Praiſe. „ 

It remains then, that the only Actions whereby 
we can obtain Merit towards other Men, are ſuch 
as we do not owe to them; at leaſt, not by a full 
and perfect Obligation: Whether natural Reaſon 
either commands or adviſeth them in general, 
leaving the Application of them to particular Per- 
ſons in our Power; or whether they are only not 
enjoin'd by the Civil Laws. For whatſoever I 
owe another as a full and proper Debt, to that he 
hath already a Right, and therefore when I pay 
ſuch a Due, I do not, properly ſpeaking, part 
with any thing which I have then a Right of re- 
taining or of otherwiſe applying, becauſe upon 
denying and keeping it back, I ſhould bring a real 
Injury and Damage en the Perſon to whom J 
ſtand engag'd. And therefore ſince Things which 
I owe in this Manner, do already belong, in ſome 

reſpe&, to another Perſon, and I have no longer 
a Power to diſpoſe of them as I pleaſe, they can- 
not be proper Matter for the founding of Merit. 
But when I perform any thing towards another 
Man, which I was not bound to pay by any per- 
fect Obligation, ſuch a thing really paſſing from me, 
and accruing to him, leaveth in me either a per- 
fect or an imperfect Right of receiving an equiya- 
lent Return. And this is properly Merit (d); the 
Retribution or Payment of which, when it is de- 
termin d by expreſs Covenant, we call Wage: 
But when as to the Manner, the Time, and the 
Quantity, it is left to the Equity of the other 
Party, it bears the Name of Reward. Now upon 
ſuch Accounts and Conſiderations we may receive 
four Kinds of Things, (5) Corporeal, Incorpo- 


(a) Comp. Matth. xx. 13, 14. (b) Leviath, c. 10. 
(a) Add. Senec. de Beneficiis, I. 3. c. 21, 22. 


§. V. (1) The Latin of Seneca is this, Sine me aliquod meritum in Patriam conferre, adhuc militia mea Legis munus eff, And 


Julius Capitolinus's Words are 


; » Quod quidem non ſatis magne pietatis et argumentum, quum Impius ſit mag is, qui iſta non faciat, qua! 


pits, qui debitum reddet, Chap. 2. 


(2) The Author might have added here, the Words which an ancient Rhetorician makes his Son ſpeak, when his Father would 
under him from going to War the fourth time, to ſecure him from the Danger, Sine me aliquod meritum in patriam conferre, adhuc 
militiz mea Legs munis est, Seneca Controv. Lib. 1, Contr. 8. Suffer me to do a meritorious Service to my Country, for as yet! 
have done no more in War than I was obliged to do by the Law. | 


(3) Or rather his Veracity ; which this Author himſelf mentions in his Elements of Univer. Juriſpr. and therefore unfitly 


= | | 
(e) Euripides Rheſ. Rewarded Vertue gives a double Joy: 


omits it here. For it is properly out of his Goodneſs that G OD at firſt promiſes a Reward to our imperfect performance; but 


his Feracity chat he performs ſuch Promiſe. See Nehem. ix. 8. 33. 1 John 1.9. where he is called Just, who departs nor from 


rhe Truth, neither in his Diſcourſe nor Deportment. 


71 '$ , » as » * Dn * 5 1 
(4) The Greek, Mj 38 79 Sagrogwilun, 7% wii ανν“¾ r y UTE Þ gi rnes, 73 ud avonmws 71 huplid te dea; 1. 
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(3) Sce the Explication ot this Diſtinction of the Lawyers, Lib, 4. Chap. 9. J 7. 
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— Moral, and (6) Notional. Of the firſt ſort 
2 Money: Land, Cc. of the ſecond, the Grant 
of Privileges and Immunities ; of the third, Ho- 
nours and Dignities ; of the laſt, Statues, Inſcrip- 


tions, Crowns, and the like Tokens and Teſtimo- 


nies of Worth. Add. Montaigne Ef. l. 2. c. 7. 
And thus, as hath been ſhewn, Merit ariſeth 


from thoſe Actions which we do not owe to others; 
and chiefly as they are uſeful and beneficial to 


them. On the contrary, from Evil Actions, eſpe- 


cially ſuch as damage or injure others, ariſeth De- 
merit ; by Virtue of which, a Man 1s oblig'd to 
make Satisfaction for the Harm he hath done But 
in general, all Evil Actions produce a Guilt, by 
which. the Agent is ſuppos'd liable to undergo 
ſome Penalty : , Which Point we ſhall hereafter 
find more room to explain. See Lib. VIII. c. 37 
VI. As the actual applying of Imputation cauſeth 
the Effects of Moral Actions to exiſt; ſo the ceaſing 
and as it were the recalling of it, doth diſſolve and 
extinguiſh thoſe Effects. And as to this Matter, 
the Caſe is very near the ſame in Good Actions and 
in Evil. For both Good and Evil Actions whilſt 
they are ſuch, or ſo long as they are enjoin'd or pro- 
hibiced by the Laws, muſt neceſſarily be attended 
with Imputation ; at leaſt (1) in the firſt and plain 
Import of that Term, But when a Law is repeal'd 
the Action about which it was concern'd can no, 
longer be imputed. The Imputation of an Action 
not properly due, he alone can remit, whoſe In- 


tereſt it is that the Effect or Conſequence of the A- 


ction ſhould be made good. Therefore if he who 
hath perform'd a Work remits the Imputation, the 
Wages otherwiſe due cannot on any account be 
demanded. . But to make this Releaſment or Re- 
miſſion, is not in the Power of the Perſon for 
whom the Work was done ; it being the Credi- 
tor's part to forgive, and not the Debtor's. So like- 
wiſe to take off the Imputation of an Ill Action, as 
to any Force and Efficacy, belongs to thoſe whoſe 
Intereſt it is that ſuch an Action be attended with 
its due Effects; that is, to the Party Injur'd, and to 
the Maker and Guardian of the Law, not to the 
Author of the Fart. > 
The Civilians reduce the Chief Ways by which 
Crimes are cancell'd or extinguiſh' 
Courts, to theſe Five. Firſt, when the Puniſh- 
ment defin'd by the Law ſhall be compleatly un- 
dergone: For no Man is puniſh'd_ twice, and with 
equal Severity for the ſame Individual Fault. 
Though many Puniſhments indeed leave a kind 
of laſting Stain behind them (a): And frequently 


1 


* 


in Human 


after the Completion of a Corporal Puniſhment, 
Moral Puniſhment, or Infamy with its ſcandalous 
Marks, continues. Secondly, he whom the Judges 
have acquitted, paſſeth in Human Eſteem for an 
Innocent Perſon. The third way is, when the 
Delinquent dies. Tho' ſometimes in extraordnary 
Crimes, for a Terrour to others,' Severities are 
ſhown on the Body, the Goods, and the Memory 
of Wretches after they are dead. Eourthly, by 


length of time Crimes are ſo far taken away, as 


that the Author cannot be afterwards try'd on the 
ſame Account. Senec. Oedip. 


Latere ſemper patere quod latuit diu. V. 826. 
What long hath lain conceal'd ſhould ever lis. 


Tho' Lyſias (Orat. 12.) denies that a Crime can 

be blotted out by any ſpace of Years. (2) The 

Fifth and laſt way is the procuring of Pardon fur 

the Offence from the Sovereign Power (c). 

As the Effects of an Evil Action do fo long lie 

dormant, as the Action is either conceal'd, or 

throughly diſſembled or pardon d (as it were) be- 
forehand: So when once theſe Effects have bro- 
ken out in Publick, their Moral part may indeed 
be effac'd, but not their Phyſical, For what is 
once done, cannot in a Phyſical or Natural Senſe 
be rendred undone; but it may be fo order d, as 
that it ſhall no longer have any Moral Effect in 
Civil Life. Thus a Man who hath been whipp'd 
for a Miſdemeanor, muſt ſtill keep the Scars and 
Signs in his Back, tho' all the Diſgrace and Scan- 
dal of the Puniſhment may be remov'd by a De- 
cree of the Government. And when the Imputa- 
tion is taken off, the Action is. ro all Intents and 
Purpoſes, no more than if it had never been 
r 

We need only add by way of Remark, that thoſe 
Authors are ſtrangely overſeen, who in order to 
the taking away the Guilt of an Evil Action, beſides 
the Non-Imputation, or the Forgiveneſs of it, re- 
quire the Infuſion of ſome contrary Quality, or of 
the Habit of Juſtice and Honeſty. In the ſame 
manner, as by plaiſtring over a Wall we rid it of 
the Spots that were in it before; and as we drive 
away an ill Smell by burning Frankincenſe in a 
Room. Which Miſtake was occaſion'd by their 
Ignorance of Moral Things, and becauſe they 
imagin'd that Moral Qualities were produc'd and 

deftroy'd in the ſame way as Phyſical : The Abſur- 
dity of which Notion is plain enough from what 


we have before deliver'd. 


(a) vid. Sueton. Claud. c. 16. 


(b) All which are treated of at large by Anton. Matthæus de Crimin. ad. J. 48. D. tit. 19. 


(c) And thus we are to underſtand thoſe Sentences of Ovid de Pont, J. 1. EL. 1. 


Eſtque pati penam quam meruiſſe minus. 
*Tis leſs to feel than ro deſerve our Doom. 
Pena poteſt demi, culpa perennis erit. 

The Penalty may ceaſe, but ne'er the Crime. 


ſies ſomething done for that by human Inſtitution. 


(6) Our Author underſtands by this a thing that ſerves only to 


S. VI. (1) To underſtand this, we are to know, that this Author ( in his Elements of uriſpr. Univerſ. p. 357. 


Mors faciet certè ne ſim cum venerit exul, 
Ne non peccarim mors quoque non faciet. 
Death's kind Releaſe. may end my Baniſh'd State, 
My Sin will live, and mock the Power of Fate. : 
raife ſome high Thoughts of ourſelyes in oer Minds, and ſigni- 


divides Impu- 


nee os Simple and Efficacious : Simple Impuration conſiſts in ſimply approving or diſapproving an Action, g far as there 


no Effect from it to the Agent. And this 


of Imputation may be made indifferently by any, whether he hath any 


Intereſt or no in the Action that is done or not done. An Efficacious Imputation is that which produces ſome Effect with rela- 


tion to the A 


gent, and this belongs to thoſe whoſe Intereſt it is that the Action be done or not. 


R (2) Our Author here quotes the Words of Seneca's Ocdipus, where an Old Man —_— Oedipus to keep that always ſecret, 
om had long lain hid. This can hardly be thought to our Author's purpoſe : for it plainly appears by what follows, and is 
Poken by the ſame Old Man, that he intends nothing about the Impntation of Crimes, for (thus he ſays ) Sepe eruentis veritas 


— 


et nale v. 847. for they who make ſuch Diſcoveries, often endampge themſelyes by laying open the Truth, 
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It is not agrecable to the Nature of Man to live without Laws 


V The Con 

I. Whether a Law may be impoſed on Man, is doubtful. | 
II. What Freedom of Will is. 7 p 

III. What ſort of Freedom of Will is in God? | | 

IV. I bat is the Freedom of Beaſts ? 3 


- 


I, Aving in the preceeding Book ex- 
plain'd the Condition of Moral 
Things in general, together with 
the moſt frequent Uſes of the Com- 

mon Terms, (which Notices if inſerted otherwiſe, 
and only as Occaſion ſerv'd would have interrupt- 
ed us in our Buſineſs, and broken the Series of our 
Undertaking ;) we come now to fall more directly 
on our main Deſign; and the firſt Enquiry we 
are here to make is, whether it would be conve- 
nient or not for Men to paſs their Lives without 
the Reſtraint of any Law. Whence it willevident- 
ly appear, why the All-wiſe Creator hath not in- 
veſted them with ſuch a wild Liberty, as ſhould 
impower them to act merely as they liſt, and as 
their wandring Inclinations lead them ; without 
being under the Reſtraint of any Rule, (1) Ne- 
ceſſity, or Law. For ſince GoD Almighty has 
been pleas'd to endue Man with a Will, (that is, 
with a Power working by a kind of internal Im- 
pulſe, and enabling him to incline towards fuch 
things as appear agreeable to him, and to 
Turn from ſuch things as ſeem Inconvenient or 
Unpleaſant;) and with ſuch a Will as cannot be 
compell d; a Doubt may be rais d, whether it did 
not become the Divine Goodneſs, to allow him 


all things, and afterwards confine us to certain 


P. L 


TENTS: | | | | 
V. Mas too Noble 4 Creature to be allowed ſuch a Freedin, 
VI. The Corruption of ſuch a Freedom. 

VII. The Variety of Mens Tempers. | 
VIII. Man's Natural Weakneſs and Rudeneſ,, 


the full range of this flexible Faculty, without any | 3 


Limit or Impediment. For to what purpoſe, ſome 
will fay, did God firſt make us entirely free to 


Bounds and Rules ? Andas the Motion of our Joins 
is render'd uſeleſs by the Reſtraint of Chains and 
Fetrers, ſo may the Liberty of the Will ſeem vain 
and of no manner of uſe, if we can incline 9 
many things which muſt of Neceſſity be forbom, 
and if we can be averſe to many things, which ue 
muſt as neceſſarily purſue and undertake. 

II. In tracing this Point to its proper Spring, 
we think it convenient firſt of all to ſhow, that at 
abſolute Liberty would be ſo far from being uſ- 
ful, that indeed it would be deſtructive to Hnman 
Nature; and that therefore the binding and i 


ſtraining it with Laws is highly conducive to th: 
Good, and to the Safety of Mankind. And ths BY 
Conſideration rightly purſued, will at the ſam i 
time diſcover what Scope may be fairly indulg, 


and how far the Reins may be given to our Free 


dom. Here then we muſt know, that Liberty in ; 


general implies, an Internal Faculty of doing and 
omitting things according to the Direction of our Fu: 


ment. When we call it (1) a Faculty or Power, ve 
intimate, that the Perſon to whom this Liberty 5 


Mr. Barbeyrac's Notes on Chap. I. S. 1. 1 
Neceſſity, ſuch as is explain'd Lib. I. Chap. VI. 5. 14. 4d f. 


(1) Our Author does not treat here of à Phyſical, but Moral 
and Chap. VII. S. 2. Neceſſity is no more than an Obligation. 

§. II. (1) Our Author ſays only, 4 Faculty, which Term impli 
arc Faculties purely Paſſive, and therefore I have added this Def 


it, a Power of Acting or Moving, not only iclelf, but communicating a Motion to other Things, and Nodelling them aſter 2 c. 
tain manner. | | 


_ 


es no more than a Power of Acting, or Moving, Cc. for ther Bl 


= h 
nition of a Faculty, to do, or not, that we ate to underſtand ?! 
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5 | 
applied, is Maſter of ſufficient Strength for many 
Performances, and has a Force and Ability not 
only to move himſelf, but to imprint Motion on 
other Things, and to affect them in a certain 
Manner. We term this Faculty Internal, to ſigni- 
fy that its Force and its Motion ariſe from an in- 
ward Principle, contrary to that outward and vio- 
lent Impulſe which is the Cauſe of Movement, 
rather in a Log than in a Man. Laſtly, we add, 
according to the Direction f our Judgment, to hint 
that the Motion is not rais d at a Venture, or by 
ſome blind kind of Force; but that the Agent is 
ſuppos'd, in ſome Degree at leaſt, to have had a 
Knowledge of the Object, and to have determin'd 
himſelf to Action after ſome ſort of Deliberati- 
on, ſo that the immediate Realon of his acting 
ſhall be, becauſe he was pleas'd* to act. At the 
ſame time it will be underſtood, that all Rubs and 
Hindrances which may (2) either prevent the 
Motion, or turn it another way, ought to be ſup- 
pos d abſent, when we ſtate the Notion of Liberty 
in Perfection and without Alloy. Nr „1 en nl. 5 
III. Matters being thus ſettled; if we caſt out 
Eyes over the Univerſal Frame of Things, we ſhall 
find that many have no Liberty at all; ſuchi as are 
all Inanimate and Vegetative Creatures. Others 
enjoy ſeveral Kinds of Liberty; and in ſeveral 
Degrees, An univerſal Liberty; void of all Hin- 
drance and of all Defect, is applicable only to 

op Almighty ; this is conceiv'd as the moſt no- 
„. die Attribute of his moſt perfect Eſſence, admit- 

nung no Bounds or Circumſcription, and intimate- 
ly join'd with Omnipotenoe. And therefore, the 
Reaſon why, Go p doth not do (1) ſome things, or 
why he doth not. always do (2) all things, 'is not 
to be fetch'd from the Deficience of his Liberty, 
but from his own: abſoliite Pleaſure (2). So like- 


* 


— 
1 


to wiſe when we ſay he cannot do all things, this 
ain does not proceed 'from any outward Impediment, 
ints whether (3) Natufal or Moral, but from his own 
and Intention and Deſign, which we Mortals endea- 


vour to conceive in Proportion to his Greatneſs 


to and his Excellency. In which Senſe we are to in- 
ern, terpret that common. Saying,” 7bH GO D Lan 
We #0 himſclf. | Thus too the Juſtices which we aſcribe 


to Gop, is not ta be ſuppogdto;bear a regard to 


ing, any Obligation, or to any Right in another Per- 
t a0 ſon, as the Nature of Human Jiiſtice neceſſarily 
uſe 1nplies; But in as muchias he has ſhown,» both 


by his Worksjand:by' his Revelations, that ſuch a 


Excellency to let us not expect in vain, what he 
commands us to expect; or becauſe to violate a 
Promiſe, implies ſome kind of Imperfection, from 
which the Supreme Nature is moſt immenſely re- 
mov'd. Upon which. account, we Men do not 
challenge the Divine Promiſes as of Right belong- 
ing to us, but receive them with - Humility and 
Reverence, as Gratuities proceeding from Gor's 
free Pleaſure. For tis not here as in human Pro- 
miſes, where there lies an Obligation to Payment, 
where the Promiſe turns into a Debt, and what 
was before free, is brought under a Neceſſity: But 
thoſe things which Go p performs upon Promiſe, 
do as fully retain the Nature of Gifts and Benefits, 
as thoſe things which he diſpenſes,” without any 
ſuch ſeeming Engagement. Thus may we weak 
Moreals faintly repreſent the Divine Liberty ; but 
that alone which we can determine with Certainty 
about it is, that it ſurpaſſes, in an infinite Man- 
ner, both our Notion and our Condition (b). 
IV. Brute Creatures which are plac'd below 
our Degree of Being, do, however, enjoy à Li- 
berty proper to their Nature and State. But this 
Liberty cannot be otherwiſe than very Ignoble, 
ſince the Power of theſe Animals is confin d to 
ſuch narrow Bounds, and ſince ſuch is the Dulneſs 
of their. Senſes, and ſuch the Lownelſs of their 
Appetite, that they are concern'd about very few 
Objects, and regard even thoſe but very negligent- 
ly and ſuperficially ; nor are excited by any thing 
but what is extremely groſs and perpetually obvi- 
ous; and tends to the Service of their Belly. As 
to other Matters, they have no Cuſtom, no Law, 
no Right to bind them, in tranſacting either with 
one another, (1) or with Mankind. Amongſt a 
few of them there is ſome Semblance of Marriage, 
but of ſuch as is obſerv'd in the bate Act of Con- 


junction and in ſome Shew of Love or Liking, 


not in any Strictneſs of ſerious and conſtant Fide- 
lity. Moſt of them, as ſoon as they have ſatisfied 
their luſtful Deſires; retain no farther Mark of 
Love, no Senſe of Shame, no Regard of Off- 
ſpring. Some indeed are moſt paſſidnately fond 
of their Young, but then their Kindneſs continues 
no longer than till they are able to provide for 
themſelves. After this Period, all Love is loſt and 
forgot on both ſides; the Dams take no Care or 
Notice of their Progeny, and the Progeny do 
not ſhow any Gratitude, any Senſe» of Debt or 
Duty to their Dams. Thoſe Beaſts which feed on 


n- anner of ading is ſuitable to his moſt compleat Fleſh, tear and devour without Diſtinction, hat- 
| the ture, hence we come to expreſs it by the fame ever is agtecable to their Palate ; and many when 
this Term which dęnotes our Vun equitable Dealings they falt out, pull one another in pieces without 
ſams towards'othes Men. Thus the Reaſon why Gop's Regret! Being ignorant of the Laws of Proprie- 
1g, Promiſes do not fail, is not_becauſe his Liberty ty, whenever a ſharper Hunger than ordinary 
Free WNW pas refirain $422. any Obligation. ariſing; tropy his,, pinches them, we may ſee them fighting furiouſly 
rf Y 4 Promiſe ; but becauſe it is agretable to the Divine for the common Paſture-or Prey; and what ſome 
and RE —_—_— ——_—_—_—_—____——— ae old. Lanner 1 

= | pine Veg) 33812 een 200. 0117 29010067 art ton 91H) vang boi) u 93321 r F ern EN 
% en set bs 11917 5 eee le eee e de , fn . 
r, We 2) There are, in general, two ſorts of Obſtacles or Impediments, which hinder us from acting according to our own Wills, 
ty » 755 Gee 8 Bonds, Ferrers, Priſons, Ce. The, other Moral, as a Bond, Law, Government, Authority, c. | Elem. 


of Jupiter and Saturn. Apologie Pufend., G. ; bail 25 
2) As to create every Ko — 1 N 
3) See Note 2. of 5. foregoing. 

than his Word: for ſince there is n 

inder him from doing as he pleafe 


$.1Y. Ci) See Chap. 3.5 a. following,” 


10 993404 


vl) %\ \ 


STS $4.39 ernte Kwan Tot ON © 
SUI, (a), Far, Example, doch nor make ſeveral Moons to circulare zgubd the Earth, 4 


nds of inanimate Bodies or Animals, bd. * 
When we ſay that GOD can't do a thing abſolutely, as for Example, Lye, or be worſe 
Heing ſuperior 08.0 PD, to lay any Obligation upon him, nor more powerful than he, to 


may be ſeen to go round the Planets 


„oli! bros. | i246; 


wha pa alcs,,pr to conſtrain him to. abſtain from-certain Things. and do others, che-Inabilicy which 
Tolle ws to GOD can proceed front nothing, hut his o good Pleaſure, and infinite Ferſectjons, Ibid. See Chap. 3. 5. 5,6. 
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have laid up or ſeiz d for their private Uſe, the o- 
thers make no Scruple to invade and to devour. 
Nor is there among them any ſuch thing, as E- 
ſteem, as Honour, as Command, as Prerogative, 
unleſs ſuch as is deriv d purely from Superiorit) 
of Strength. It muſt be confeſt, that Likeneſs of 
Kind does produce in ſame Creatures a Shew of 
Friendſhip and of Society. Hence many delight 
to live in Herds, and thoſe which are more fierce 
than others, have ſome Averſion to preying on 
their own Kind. Thus Juvenal obſerves, Sat. 15. 
p. 159, Co. 


— . Parcit 
Cognati marulis ſimilu fera: quando leoni 
Fortior eripuit vitam leo? quo nemore unquam 
Expiravit aper majors dentibus apri? | 
Indica tigrss agit rabida cum Tigride pacem 
Perpetuam : ſav inter ſe convenit urſis. 


Beaſts of one Kind from other each refrain: 
No Weaker Lion's by the Stronger ſlain : | 
Nor from his larger Tusks the Foreſt Boar 
Commiſſion takes his Brother Swine to gore. 
Tyger with Tyger, Bear with Bear you'll find, 
In Leagues Offenſive and Defenſive _ 5 
ate | Tate. 


But, not to ſay that there's ſomething of a Poe- 
tical Figure in theſe Expreſſions, we may only 
take notice, that this ſeeming Relation is but 2 
very weak Bond for a laſting Friendſhip: ſince tis 
immediately broken whenever the Concerns of 
the Belly intervene. Thus you ſhall ſee a Litter 
of Puppies play very lovingly together, but throw 
a piece of Meat amongſt them, and you. breed a 
dangerous and a general Quarrel. The Reaſon 
why ſome Creatures exerciſe a little Shadow of 
Duty, Love, Faith, and Gratitude cowards Men, 
is purely to be referr'd to Cuſtom, and to their 
Deſire of being ſupplied with Food. If theſe Ob- 
ſtacles are once remov'd, and if they find them- 
ſelves of ſufficient Strength, Man himſelf cannot 


eſcape their Violence, it he unhappily provokes 


them. The Liberty of Brutes then is not reſtrain'd 
by any Intrinſical and Moral Tie: Tho their Ex- 
ternal Motions are often violently put under Con- 
finement by Men. Now if any one is fo curious 
as to enquire on what account Brute Creatures 
are allow'd fo unbounded a Freedom, the plain 
Reaſon ſeems to be, becauſe GO p Almighty has 
not given them a Mind capable of the Know- 


ſuring the Safety and Preſervation of ſuch Being, 
as are not only produced by Nature with ſuch vaſt 
Fertility and with ſo little Pains, but are likewiſe 
denied the Privilege of an Immortal Soul; ang 


whoſe Life conſiſts in nothing elſe, but in the cy. 


rious and accurate Diſpoſition of the little Parts 
of Matter, with the additional Benefit of Motion 
Hence G op is pleas'd, in producing and in de. 
ſtroying theſe inferior Animals, to give us fre. 
quent Inſtances, and evident Tokens of his Power 
Another Reaſon why Brutes had no need of the 
Reſtraint of Laws, is, becauſe their Appetite j; 
rais d by nothing elſe but by Hunger, or Thirſt 
or by ſalacious Deſire, for their Satisfaction in al 
which Enjoy ments Nature has made ſuch lar 
Proviſion. Neither is it likely, that their 1 
mited Way of Proceeding ſhould render them very 
hurtful and deſtructive to Mankind, ſince we art 
enabled, by our ſuperior Strength and Cunning, 
to prevent any ſuch unhappy Effects (a). 

. Now why the Great Creator ſhould not in. 
dulge us Men in ſo lawleſs a Liberty, many Rez. 
ſons may be given, ariſing both (1) from the Pri. 
mitive and from the Acceſſory State and Condi- 
tion of Humane Nature. The Dignity of Man, 
and his Excellency above all the other Parts of the 
Animal World, made it requiſite that his Actions 
ſhould be ſquar d by ſome Rule; without which 
no Order, no Decorum, no Beauty ean be con- 
ceiv'd. Hence it is his greateſt Honour that he 
has obtain'd an immortal Soul; indu'd with the 
Light of Underſtanding, with the Faculties of 
judging and of chuſing things, and with an admi- 


which account he is juſtly term d, 


Sanct ius animal, menti[q; capacins ale 
— Ft quod dominari in cætera poſſet. 


an Animal bleſt with Loftineſ of Mind and with S 
tity of Reaſon, and fam d for the Dominion and S» 


wvereignty of all the reit (b). 


Farther, That the Soul was deſign'd by the All | 
wiſe Creator for a much nobler End than to ſerve Þ 


he 


(a) Add Charron of Wiſdom, B. 1. c. 34. 


(3) The Sagaciry of our Mind confiſts 
out our Lives here; for the moſt able Phy 
thoſe things. Ibid. ns 

(4) See Chap. 3. 8, 20. following, Note 2. ; 


e of Mears, Exerciſe,” or Medicines are ptoper to Ig 
bur a very imperfe and uncertain Knowledge ® 
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rable Capacity for Acts and Knowledge. On | 
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5) Cicero obſerved this, when he reckoned up the Advantages of Nen abore Beaſts in theſe Matters, in theſe Word La. 


que Natura, vi Rationis, hominem conciliat homini ad Orationis ( ad vite Societatem —— Nec vero illa par ua vis Vaturæ eft, ration # 
que quod unum hoc animal ſentit, quid ſit ordo, quid ſit quod deceat, in fats, difiſque qui" modus, i. e. * Nature by rhe Force © i 
** Reaſon renders Men fit for Converſation —— Nor is this a ſmall Force of Nature and Reafon that Man only is ſenfible wi 
* Order is, and how both Words and Actions are to be moderated,” De Offic. lib, 1. chap. 4. See alſo De Legibn | | 
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chat it can (6) from known Things infer and ex- 
lain thoſe which are leſs known, that it can di- 
dern and judge what is agreeable and what diſa- 
greeable to it; that it can form Univerſal Noti- 
ons by Abſtraction from Singulars ; that it can by 
proper Signs communicate its Notions to others, 
can form Inventions, can apprehend the Nature of 
Numbers, Weights and Meaſures, and compare 
them with one another ; that it can perceive the 
Beauty and the Force of Order and Method ; 
that it can either raiſe, or repreſs, or moderate 
Affections; that it can hold in Memory an end- 
leſs Compaſs of Things, and call out, as it were 
at its Beck, any part of the Stock which it has OC- 
caſion to uſe; that it can turn its Sight inward up- 
on it ſelf, recolle& its own Dictates, and by them 
judge of its Actions, whence ariſes the Force and 
the Authority of Conſcience. Of all theſe Powers 
and Abilities there would be very little Uſe, or 
rather none at all, in a Lawleſs, a Brutal and an 
Unſociable Life (a). Now the more Gifts G o D 
has beſtow'd on Man, and the greater Inlarge- 
ments he has granted to his Wit and Mind, the 
more baſe and unſeemly would it be, that all theſe 
noble Endowments ſhould ruſt for want of Cul- 
ture and Regulation, ſhould be vainly ſpent and 
ſquander'd away without Uſe, without Order, 
and without Grace. Nor was it altogether in 
vain, that Go p indued Man with a Mind appre- 
henſive of Accuracy and of Decency ; but it was 
without doubt intended, that*he ſhould fo imploy 
the Powers he had receiv'd as ro manifeſt the Glo- 
Ty of his Creator, and to promote his own true 
Intereſt and Happineſs. The Heathen Poet was 
able to make ſuch an Inference as this: 
— Dus dubitet hominem conjungere clo? 
Eximiam natura dedit linguamq; er! 1 
Ingenium, volucremq; animum ; quem deniq; in unum 
Deſcendit Deus atq; habitat, ſeq; ipſe requirit. 


Then who can doubt that Ma» the Glorious Pride 
Of All, is nearer to the Skies alli dd? 
Nature in Men capacious Souls has wrought, 

And given them Voice expreſſive of their thought. 


the Service and Furtherance of theſe Great Ends, 


In Man the God deſcends, and joys to find 
The Narrow Image of his Greater Mind. 
Mr. Creech. 


VI. Another Reaſon why it was inconvenient 
to allow Man the ſame extended Liberty as Brutes, 
(x) was his prodigious Corruption and Degene- 
racy ſo many Degrees beyond theirs. That we 
charge him thus, no one will wonder, who has 
had the Curioſity to reflect a little on the various 
Purſuits and Inclinations of Mankind. Beaſts are 
{ollicited only by their Belly and by their Luſt: 
And then their Luſt has ſome Shew of 'Tempe- 
rance, provoking them only at certain Times and 
Seaſons, and being exercis'd not for empty and 
ſuperfluous Pleaſure, but for Increaſe and Propa- 
gation of their Kind. Oppian Cyneg.l. 3. v. 151,152. 


O de This die ear 550. 240TH z M hes 
Eis Ni igypudvors ,t UN l 


Beaſts in their Joys a decent Temp'rance keep; 
Nor offer Love, when tis the Time for Sleep. 


But the Carnal Deſires of Men do neither obſerve 
any ſet Times for their Eruption, (2) nor are by 
any Means ſo moderate in their Heat, as to make 
no farther Efforts than are neceſſary for the Pre- 
ſervation of Human Species. Again, the Hunger 
of Beaſts is eaſily ſatisfied with ſuch Food as Nature 
has ſpread in all Places for their Suſtenance; nor 
do their Meals ſtand in need of the Formality of 
Furniture, or of the Incentives of Sauce. And 
when they find this Appetite reliev'd and quieted, 
they put an End to theit Buſineſs and their Care. 
(Nor are they very forwardly diſpos'd to Rage or 


Miſchief (3), provided they are unprovok'd, and 


that their two chief Deſires are at reſt.) But now 
the Food of Man muſt not only ſatisfy his Belly, 
but tickle his Palate (4). Nature has taken care 
that Beaſts ſhould have no need of other. Cloath- 
ing beſides what ſhe has given them. But Man 
turns the Infirmity of his Nabedneſs into an Occa- 
ſion of Vanity and Pride. Beſides, do not Men 
float in a whole Tide of Affections and Deſires, 
utterly unknown to Beaſts? Covetouſneſs, ( 5) Am- 


— — 


* 
- 


Add. Cumberland de Legge Nat. 6. 2. . 4. who likewiſe in the 334 Setim of the ſame Chapter, has drawn moſt ad mirable 


Sw; from the Frarke und Structure of Human Bodies, 


(e) See Chap, 3. S. 1d. following, Note $. and Cicero de Nat. Dior, Lib. 2. chap. 59. 
S VI. (1) Lycurgus, an aficient Poet, quoted by F. Lipſius upon Seneca, Ejift. 103. 


ſays, That were it not for this, no Laws 


need be made for Man; and that Man is ona a fierce Beaſt, who differs nothing from them we call fo, but that he lifts up his 


Head towards che Heavens. His Words are the 
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Mr. Hirtius has collected together abundance of Authorities about this Matter, which we may find in his Elements of Civil Pru- 


dence, Part I. Se. 1.5. 5, 


Ge. IL. know they are nor all to the Put 


e, nor taken at the firſt hand, for the firſt of chem 


Ives a juſt Suſpicion to the contrary. Seneca ſays indeed, Cætebum idem ſemper. de nobis pronunciare debebimus malos eſſe nos, ma- 
os fuiſſe, invitus adjiciam, & futuros eſſe. De Benef, lib. i. chap; 10. But there is not one Word of what Mr. Tirtius adds, 


as if it were ſubjoined in the fame place, Vis amplius 
ac atrocius. See Lib. 7. Chap. 1. $. 4. Note 3. following, 


(2) A drondrmy, Y dyeumrimy | F (dur dr3por©-) dvd 
chap. 2. in fine, Man without virtue is the moſt profane and: w 
(3) Nunquam enim illas [ feras } ad nocendum, niſi ne ceſſitas inigit, aut fame, aut timore, coguntur ad 


hominem libet. Seneca Epiit. 103. 


* them to fight, Men take a Pleaſure in killing one another, ” 


digam ? Homo et omnium animalium peſſimum, ac deterrimum, quo nibil pejus, 


il 


Creature, as to Venery and Eating. 2 ASD 
pugnam. Homini perdere 


Nothing bur Neceſſity drives the Beafts to hurt one another, either Hunger or Fear forces 


| | - (4) To compleat the Senſe, we may add, out of this Author's Abridgment of the Duties of a Man and Citizen, Lib. 1. Chap. 3. 
'$.4. And he often deſires more Food than his Stomach can digeſt, 


as well as that which reſpects Revenge, in the Enumeration | 


of thoſe Paſſions of Man, which are unknown to Beaſts. Of which the Author ſpeaks a little lower. 
(5) Vai (animantium) ambitio, uni avaritia, uni immenſa vivendi cupido, uni ſuperſtizio, uni ſepul ful a cura, atque etiam poſt ſe de 


futuro. Plin. Nat, Hiſtor, Hb. 7. Prœm. 


02 bition, 


1 
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It is not agreeable to the N. ture of 


— —— —— 2 * 


bition, Vain- glory, Envy, Emulation, Conten- 
tions of Wit coperftition, the Care of future 
Things, and the Spur of Curioſity, do all claim 
Entertainment in Human Breaſts, and yet are 
Strangers to the dumb Creation. Manilius Aſtron. I.. 


. Niullo votorum fine heati 
Victuros agimms ſemper, nec vivimus unquam, 
Pauperiorq; boni quiſque elt quo plura requirit © 
Nec quod habet numerat, tantum quod non habet optat. 
Quumq; ſui par vos uſus natura repoſcat, 
ateriam ſiruimns magne per vota rune, 

| Luxuriamg; lucris emimus, luxuq; . engl 

Et ſummum cenſas pretium eft effundere cenſum. 


Why ſhould deluding Hopes diſturb our Eaſe, 


ain to purſue, yet eager to poſſeſs? _ 
With no Succeſs and no Advantage erown'd, 
Why ſhould we ſtill tread on th 1 Round? 
Grown Grey in Cares purſue the ſenſeleſs Strife, 
And ſeeking how to live, conſume a Life ? 
The more we have, the meaner is our Store, 
The unenjoying craving Wretch is poor. 
But Heaven is kind, with bounteous Hand it grants 
A fit Supply for Nature's ſober Wants: 
She asks not much, yet Men preſs blindly on, 
And heap up more, the more to be undone: 
By Luxury they Rapine's Force maintain, ; 
What that ſcrapes up, flows out in Luxury again, 
And to be ſquander'd, or to raiſe Debate, 
Is the great only Uſe of an Eſtate. Hy 
| | Mr. Creech. 


Liban. Declam. 9. Is not a Man a mild and peaceable 
Animal, ſo far as Words go; but in Reality Savage and 
Ungovernable? For when do we hear of Lions under- 
taking an Expedition againſt Lions? When do wild 
Beaſts war again#t their own Rind? What Perjury do 
e find among ii them? What Breach of Covenants ? 
What Perfidioufneſ and Avarice, what inſatiable Love 
of Riches ? What Intemperance, what Adultery can ive 
a) to their Charge ? Whoever conſiders and exa- 
mines. the unhappy Variety of Contentions and 

uarrels that continually -ariſe amongſt Men 
will find that the greateſt part of them proceed 
from ſuch Inclinations and Propenſions, as_never 
diſturb the Peace of Brutes (a). Now in fo vio- 
lent a Fierceneſs, and in ſo wide a Diverſity of 
Affections and of Deſires, what a Life would Men 
lead, were they deſtitute of the Benefit of Law 
to unite and to compoſe them? We ſhould ſee no- 
thing but a furious Multicude of Wolves, of Lions, 
of Dogs tearing and devouring one another. E- 
very Man would indeed be a Lion, a Wolf, a 


Dog, to his Neighbour, or rather a Monſter, 


more pernicious and more ſpiteful than the fierceſt 
of theſe Creatures; ſince Man, of all. Livin 

Things, is the moſt able to hurt Man, and, if left 
to his own furĩous Paſſions, the moſt willing: And 
fince Men are continually bringing ſo many Evils 


Puniſhment ; what would become of the World. 
if they were left to the wild Sway of their Cor. 
ruptions, if they had' no inward Bridle to curb 
their Inclinations and to check their Purſuits. 4d 
Ariſtotle's Problems, Set. 29. Queſt. 7. Plin. Nat 
Hiſt. I. 18. Proeme. Iamblichus Protrept. c. 20. That 
Men ſhould maintain a Familiarity with one another 
and at the ſame time live contrary to the Laws, is ay 
impoſſible thing : For by this Means they would ſuffer 
more Injury and Damage, than if every Man led a ſen 
parate Life by bimſelf. On theſe Accounts, and fir 
the Neceſſities, Law and Fuſtice are to be admitted a 
it were for Sovereigns among#t Men, without the Co- 
vernment of which they could not continue or ſubſih, 
VII. It is till farther obſervable to our Purpoſe, 
that a much greater Variety of Diſpoſitions may 


be diſcover'd in Men than in Beaſts. All the fc. 


veral Kinds of irrational Creatures are for the 
moſt part indu'd with the ſame Inclinations, and 
rais'd and incited by. the ſame common Appetites 
and Affections. We may underſtand a whole Spe. 
cies by the Knowledge of one ſingle Meinber of 
it. But amongſt Men there are not more Head; 
than Wits ; and every one is equally zealous in 
giving the Preference to his own Opinion, and 
to his own Poſſeſſions. So Horace, Sat. 1. Lib, a. 
ſpeaks, i 


— Dot capitum vivunt, totidem Studiorum milia 
As many Men as live, of them the Brain 
As many thouſand Studies entertain. 


Philemon in Stobæus, Speech 2. (1) If Man ſhout 
get together thirty thouſand Foxes, he'd find that thy 
not only have all one Nature, but all one Method and 
Tenour of Life. But among ft US, as many Bodies art 
there, ſo many ways of Living may we diſcover, Plin. 
Pan. There. are no Things in the World more likely tu 


71 all, than ſuch as are done with an Aim of $ - | 
an 


ſing al. Nor are all mov'd with a ſimple an 


uniform Deſire, but with Propenſions as vaſt in 


their Number, as they are various in their Mixture 
and Compoſitions. Nay, the ſame Man is very 


frequently unlike; and unequal to himſelf, and 


what he moſt eagerly deſir d, he ſhall at another : | 


time moſt ſtrongly abhor ; 


| - magno curarum fuckuat - 
Atq; animum nunc huc celerem nunc dividit illuc; 
In parteſq; rapit varia, perq; omnia verſat (b). 


This way and that he turns his anxious Mind, 
Thinks, and rejects the Counſels he deſign d. 
Explores himſelf in vain through ev'ry Part, 
And gives no Reſt to his diſtracted Heart. 


Mr. Drydo. i 
Neither is there a leſs Difference in their Studies, 


their Inſtitutions, and their Inclinations to employ 


and exert their Vigour of Mind, as appears from 3 
and Miſchiefs on one another, while they now live the numberleſs Profeſſions, and the endleſs Me- 


under the Force of Law, and under the Fear of thods of Living. (2) Quintus Calaber J. 1. Nov 3 
443 Add. Charron Of Wiſdom, B. 1. c. 34. n. 12. and c. 39. u. 11. "+01 * 


J. 1. c. 38. 
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bus placeant. 
(2) His Words are, 
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| But them to divers Works their Genius's call. 
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All Men indeed have th* ſame Original 


an, Book II. 


(b) Virg. An.'8, v. 19. Add. Charron-de Is Sago: 


hat he ſhould live without Law. 
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ad. 


Cnap. J. 


as the more Voices there are, the more harſh and 
unpleaſant would be the Sound, unleſs they 
join'd in Conſort and Harmony; ſo would human 
Life be nothing elſe but Noiſe and Confuſion, 
were not the jarring Diſſonance compos'd and 
ſweerned by Law, and turn'd into a Muſical A- 
greement. As Things ſtand, this exceeding Va- 
riety of Parts and of Diſpoſitions, is at the ſame 
time an Ornament and an Advantage to Mankind; 
ſince when it is thus rightly temper'd, there na- 
turally reſults from it ſo admirable an Order and 
Grace, as could not have been produc'd by an U- 
niverſal Likeneſs. And beſides there was likely to 
be much leſs Claſhing and Conteſt in ſo vaſt a Mul- 
titude, whilſt their various Humours and Inclina- 
tions led them to quite different Objeas of Choice. 
The ſame wiſe Counſel Providence ſeems ro have 
us d in ſpreading ſo wonderful a Diſtinction of 
Features over the Faces of Men. For ſince diffe- 
rent Offices are to be diſcharg'd, and different Be- 
haviour to be us'd towards different Perſons, there 


Men exactly reſembled one another, and could 
not be diſtinguiſh'd but by Artificial Marks, which 
would be liable to ſo many counterfeiting Cheats. 
Add. Dr. Cumberland, de L. N. c. 2. . 28. And there 
lies this farther Secret in this Natural Diſtinction, 
that one Face pleaſes the Fancy of one Man, and 
one ſeems more agreeable to another; ſo that out 
of the Univerſal Stock, every Man may chuſe 
what he thinks moſt beautiful, and what may en- 


gage his Affection with the ſweeteſt Comfort and 
Delight. | 


VIII. Beſides all this, it was inexpedient for 
Man to live without Law upon account of his ex- 
ceeding Weakneſs; which is our laſt Reaſon. A 
few Days will ſet a Brute Creature in a Condition 
of providing for himſelf; nor is he in any great 
Need of the Company of others for his Aſſiſtance 
and Support. But Man from his firſt coming into 
the World, undergoes a long and tedious Courſe 
of helpleſs Infirmity. Qainctilian Declam. 306. The 
Frailty of Human Nature s moſt in its Beginning 
and early Growth. The Bea#ts ſte (1) their Young im- 


B A 


ſeeking for the Dugg : But We are forc'd to take up the 
belpleſs Infant, and to protect him from the Cold: And, 
after all this Nicety and Care, it 1s not unlikely, he may 
die between the Arms of the Parents and the Boſom of the 
Nurſe. Add. Plin. N. H. I. y. Præfat. What a length 
of Years is requir'd, and what Diligence of Infor- 
mation, to enable him by his own Strength to ac- 
commodate himſelf with Food and Cloathing ? 


W 


would ariſe a moſt wild and fatal Diſorder, if all 


mediately after the Birth, a ffanding on their Feet, and 


Let us ſuppoſe a Man bred up by another, juſt ſo 
far as to be able to walk, and without hearing a 
Word ſpoken, inſomuch that he ſhall be deſtitute 
of all Inſtruction and Diſcipline, and enjoying no 
Knowledge, but ſuch as ſprouts naturally from the 
Soil of his Mind, without the Benefit of Cultiva- 
tion, Let us ſuppoſe the ſame Man to be left in a 


Wilderneſs or Deſert, and entirely depriv'd of the 


Company and of the Aſſiſtance of others. What 
a wretched Creature ſhould we at laſt behold! A 
mute and an ignoble Animal, Maſter of no Powers 
or Capacities, any farther than to pluck up the 
Herbs and Roots that grow about him; to gather 
the Fruits which he did not plant; to quench his 
Thirſt ac the firſt River, or Fountain, or Ditch that 
he finds out in his Way; to creep into a Cave for 
Shelter from the Injuries of Weather, or to cover 
over his Body with Moſs, and Graſs, and Leaves: 
Thus would he paſs a heavy Life in moſt tedious 
Idleneſs; would tremble at every Noiſe, and be 
ſcared at the Approach of any of his Fellow Crea- 
tures, till at laſt his miſerable Days were conclu- 
ded, by the Extremity of Hunger, or of Thirſt, or 
by the Fury of a tavenous Beaſt. That Mankind 
therefore do not paſs their Life in a more forlorn 
and a more deplorable Condition than any other 
living Thing, is owing to their Union and Con- 
junction, to their Intercourſe with the other Part- 
ners and Companions of their Nature. The Divine 
Saying, Tu not good for Man to be alone, is not to be 
reſtrain'd to Matrimony, but ſeems to belong in 
general to any Society with other Men. But now 
without Law, 'tis impoſhble that any Society 
ſhould be either introduc'd or maintain'd in 
Strength and Quietneſs. And conſequently, un- 
leſs Man had been deſign'd for the baſeſt and the 
moſt wrerched Part of the Animal Creation, it was 
not by any Means convenient that he fhould live 
looſe from all Dire&ion and Obligarion of Law. 
Plutarch's Philofophy could teach him, that a ge- 
neral and unbounded Licenſe of Acting, was 1 
agreeable to the Condition and to the Dignity of 
Man. (2) Thoſe Perſons only (ſays he, De Audit.) 
ho live in Obedience to Reaſon are worthy to be at- 
counted Free. They alone Live as they will, 2wbo 
have learnt what they ought to will. Thoſe who give 
the Reins to unworthy Practices and Purſuits, uſe an 
imaginary Freedom, to purchaſe a real Diſſatisfattion. 

From all theſe Remarks it is ſufficiently evident, 
that the Natural Liberty of Man, ſuch as really 
and truly agrees to him, and not only in an ab- 
ſtracted Senſe, muſt always be underſtood as 
guided and reſtrain d by the Ties of Reaſon, and 
by the Laws of Nature (3). 


quem pavor repentinus, 


rived at ſome Strength, a Prey to Beaſts, ever 


times ruin'd; anxious and ſollicitous; of a precarious 


(2) His Words are, © 


. V. dread baths & it di 


. (3) See Bauddei Elementa Philoſophie prafice, 
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m 
- adjetuſque ex improviſo ſonus auribus eek excut it: 
What is Man? His Body is Frail and Weak, Naked and Defenceleſs, wanting Help, and expoſed to Misfortunes; when he is ar- 
Body's Sacrifice; made up of Inf . l 
uadergo Heat, Cold, or Labour; growing Diſcaſed by Idleneſs; ſuſpecting his Food, by Want and Plenty of which he is ſome- 
im na, : and inconſtant Mind, which 1 fn 
— ment is vicious and unprofitable to kimſelf alone, De Conſol. ad Marciam, Chap. 11. Our Author ſeems to have had theſe 
ords in his Thoughts, becauſe he expreſſes himſelf much to rhe ſame Effect. 
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1. VIII. ( 1 Quint ilian's Words are, Caducum circa initia. animal; bomines ſumus, nam ferarum, pecudumq; fetibus ef ſtat im ingreſſus, 
ad ubera impetus : nobis tollendus infans, ( adverſus frigora nutriendus: fic quoque inter parentum manus, gremiumg; nutricis ſepe la- 
bitur. And Theoeritus*s, theſe, *Axau IS NN S 02C- „ I dia gwmy, i. e. GOD made Man to want each others Help. 
To theſe we may add the fine Deſcription of Seneca, Quid ef homo? imbecillum corpus, (& fragile, nudum, ſuapte naturd inerme, 


aliene Opis indigens, ad omnem fortune contumeliam projettum, quum bens lacertos exercuit, cujuſlibet feræ pabulum, cujuſlibet victima, 
ex infirmis fluidiſque contextum, & lineamentis exterioribus nitidum 


in tahem, alimenta metuens ſua, quorum modo inopia, modo copia ru 


: Lie, eſtus, laboris impatiens : ipſo rurſus ſitu, & ot io turum 

tur; anxie, ſolliciteq; tutele, precarii ſpiritus, & male hærent is, 
Soli ſemper ſibi nutrimentum vitioſum & inutile, i. e. 
mities, tho' of a near Compoſure, unable to 


dden Fear and Noiſe diſtracts; his Nou - 


Myer 39, A UN HÆ· ec os FixovJau 
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ie t b Part II. Chap. 3. where he is both particular and large in ſhewing how People 
Akesaed into Sociery are under a neceſſity of haying Laws impoſed upon them, 8 
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Of the Natural State of M a x. 
| The Contents . | 

I. Man's Natural State diverſly conſidered. VIII. Hobbes's Reaſons anſwered. | | | 
b 4 IX. Reaſon is nor fo be dem d its Uſe in the State of 
III. Its Laws and Rights. | TY Nature. | | | 
IV. The State of Nature qualified. _ X. The Manners of barbarous Nations do not make up 
V. Whether it has an Inclination to War. IR. the State of Nature. 
VI. Hobbes affirms it, and hi Reaſons are pr duc d. 


VII. Alen, Relation one to another concludes the negative. 


I. V Y the Natural State of Man in our preſent 

Enquiry, we do not mean that Condition 
which is (1) ultimately deſign d him by Nature, 
as the moſt perfe& and the moſt agreeable ; but 
ſuch a State as we may conceive Man to be plac'd 
in by his bare Nativity, abſtracting from all the 
Rules and Inſtitutions, whether of Human Inven- 
tion, or of the Suggeſtion and Revelation of 
Heaven; for the Addition of theſe Aſſiſtances 
ſeems to put another Face on Things, and to frame 
human Life anew, by an exacter Model. By this 
wide Exemption we do not only exclude all the 
various Arts and Improvements, and the Univerſal 
Culture of Life, but eſpecially Civil Conjuncti- 
ons and Societies, by the introducing of which 
Mankind was firſt brought under the decent Ma- 
nagement of Order and Regularity. That we 
may be able to form clear and diſtindt Notions of 
this ſuppos'd State, we will firſt conſider it in it. 
Jet, and examine eſpecially what Rights and 
what Inconveniencies attend it; that is, what 
would be the Condition of particular Men, if 
there were no Arts or Inventions ſet afoot, and 
no Communities form'd and eſtabliſh'd in the 
World. And then, ſecondly, we will conſider it 
in order 10 other Men, whether in this Regard it 
bears the Semblance of Peace or of War; that 
is, whether Men who1ive in a Natural Freedom, 
ſo as neither to be ſubje&"to one another, nor to 
acknowledge a common Maſter, are likely to 
prove Enemies or Friends. In this ſecond Conſi- 
deration the State we are ſpeaking of, is capable 
of a Subdiviſion, being either ful and abſolute, 
and ſo bearing an equal Regard towards all Men 
in general; or elſe limited and reſtrain d, as it has 
Reſpect only to a certain Part of Mankind, This 


— — 


XI. Natural Peace has no need of Covenants. 
XII. Natural Peace us not to be truſted to. 


double Notion of a State is anſwerable to the dou: 
ble Manner in which we may conſider - the Men 
who are to compoſe it, either as each particular 
Man lives in a Natural Liberty towards all others; 
or as ſome Men have entred into a Society between 
themſelves, but are join'd to all the reſt of the 
World, by no other Ties beſides thoſe of common 

umanity. 1 825 8 

II. Now to form in our Minds ſome Image of 
this Natural State, ſuch as it would be if deſtitute 
of all Arts and Aſſiſtances either invented by 
Men, or reveal'd by Go p, we muſt fancy a Man 
thrown at a Venture into the World; and then 
left entirely to himſelf, without receiving any far- 
ther Help or Benefit from others, than his bare 
Nativity ; we muſt likewiſe ſuppoſe him to be fur - 
niſh'd with no larger Endowments of Body or 
Mind, than ſuch as we can now diſcovet in Men, 


antecedent to all Culture and Information; and 


laſtly, we muſt take it for granted, that he is not 


foſter d under the peculiar Care and Concern of 


Heaven. The Condition of ſuch a Perſon could 


not prove otherwiſe than extremely Miſerable, 
whether he were thus caſt upon the Earth in In. 


fancy, or in Maturity of Stature and of Strength; 


If an Infant, he could not but have ſadly periſh'd, 
unleſs ſome Brute Creature had, by a kind of 
| its Dugs for his Support; and 
then he muſt neceſſarily have imbib'd (x) a fierce BY 
and ſavage Temper, under the Nurſery and 
Turelage of Beaſts. If in Perfection of Limbs 
and Size, we muſt, however, conceive him naked, 
able to utter nothing but an inarticulate Sound, 3 RW 


Miracle, offer'd its 


Stranger to all Inſtitution and Diſcipline, amazed 


and ſtartled at the Things about him, and even 3 
at his own Being: The Admonition of Hunget 


EF a L 1 2 


by | | Mr. Barbeyrac's Notes upon Chap. II. S. 1. | Ns 3 
* (1) Tf Mr. Titius (Obſervat. 452.) had conſidered well theſe Words, he would not have criticiſed wpon our Author, as call- 
ing that Eſtate Natural very unfitly, which is contrary to Nature, i. e. to the Intention of GOD, who appointed Man for S- = 


ciety. See what our Author ſays at the End of 5. 4. 


§. II. (1) This appears from an Inſtance which Procopius (Lib. 2. Gothicorum) relates of a Child nurſed by a Goat. Mr. Hirti® 
alſo quotes Harth&noch's Hiſtory of Poland, Lib. 1. Chap. 2. who relates ſomething like it of an Infant who had been fuckled by 
a Bear, and being brought to Warſaw, was preſented to Caſimire King of Poland, in 1661. I ſhall alſo add at length a like Stor? i 
which the ſame Mr. HMirtius has ſet down in his Treatiſe of Society, the firſt Principle of the Law of Nature, Seck. 1. 5. 8. Jet 
leaving the Reader at Liberty to ſee into the Truth of it, tho' the Author warrants it. “ In 1344 there was a Child found in 
„% Heſſe, who, as we underſtand ſince, was taken away by Wolves, when it was about three Years old, and wonderfully main- 
« rained by chem. They carried it to a Tree, where they had laid up the greateſt part of their Prey, and in the Winter «h*} 
« Aug a Ditch, into which they caſt Leaves, and Herbs, which they laid under the Child, lying themſelves by it ro keep t 
« from the Cold. They taught it to go on the Hands and Feet, and run like themſelves, inſomuch that by Cuſtom ic would 14" 
« as ſwift, and make as great Leaps. When he was firſt taken, they bound ſome Pieces of Wood to him, to reſtore him, and 
© accuttom him not to go like a Beaſt wich his Face downward. He was carried to the Court of Henry Prince of Heſſe, and u 3 
often heard to ſay, That if ir were nor for him, he had rather live amongſt the Wolves again This 
Story is related by the Author of the Additions to the Hiſtory of Lambert de Schaffnaberg, about 1344. 
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d make him ſeize greedily on any thing that 
f him, his Thirſt would direct him to the 
firſt Water, and Dens or Trees would afford a 
Refuge from the Injuries of Weather. Should 
we ſuppoſe a Number of ſuch helpleſs Wretches 
thrown together by Nature on ſome uninhabited 
Soil, we cannot but think that they would ſo 
long however continue in a brutal Wildneſs and 
Diſorder, till at laſt, either by their own Wit and 
Experience, or by ſome Hints and Inſtructions 
taken from the Conduct of Mute Creatures, they 
ſhould by Degrees arrive at ſome Method and E- 


legancy of Living, and as Virgil ſays, 


ria uſus meditando extunderet artet, 
Studious Need might beat out Uſeful Arts. 


This will eaſily be acknowledg'd by any one that 
looks about on the numerous Improvements and 
Aſſiſtances which we make uſe of in our daily A- 
Qtions, and at the ſame time conſiders how difficult 
it would be for any Man to invent all theſe of his 
own Head, if he were not put in the Way by the 
previous Labour and Guidance of others; and how 
great 2 part of theſe Ornaments and Convenien- 
cies of Life, would at once enter into the Thoughts 
of the Generality of Mankind. Hence it is no 
Wonder that the Heathen Writers, who under- 
ſtood not the true Origine of Men as deliver d in 
Holy Scriptures, ſhould make ſo foul a Repreſen- 
tation of their Primitive State. 


Daum Vent primis animalia terris | 
pedo op. kw, ; arr” atq; cubilia prenſant 
Unguibus & 'pugnis, dein fuſtibus, atq; ita porro 
Pugnebant arma qua poſt fubricaverat uſus. 
Donec verba quibus voces ſenſuſq; notarent 
Nominaq; in venere; dehinc abſiſtere bello, 
_ c#perunt munire, & condere leges, 

e quis fur eſſet, neu latro, neu quis adulter. 


When the firſt Fathers of our Human Brood, 
Dirty and Dumb crawl'd from the teeming Mud; 
IA War began with Nails, and Fiſts, and Heads; 
For Acorn Banquets, and for Leafy Beds. 

2 Cudgels came next in play; and riper Hate 
Arm'd them with ſurer 


* 
o 


ruments of Fate. 


Aoyftul to name the Things for which they fought. 
Nou Rage began to _ and Force to teaſe, 
And gen raf Parlies work'd a gen'ral Peace. 
32 owns roſe, and Laws were lettled, to remove 
vading Thefts, and check licentious Love. 


= This is Horace's Deſcriz tion and we ma kap & 

= fuller from Lucretius. mY 4 EY L349 

= germ bumanum mult fait iud in Ferry ah 

ori, ut decuit Tellus quod dura credſſet. 

Stor] BN Quod [ol aq; imbres dederant, quod terra credrat 

„e ſod, ſatic id placabat pech d ; 
14 Tana ae ae; | | 1 


t ſedare ſtim fluvii femteſy; wocebant; | | {19.4 


3 Pell Fer i ſcibant traBtare, nec utd 
g © Loki eu wofive feen; 


At length their Voice grew Index of their Thought; 
No 


Was chang 


Sed nemora atq; ca v, montes ſyluaſq; colebant. 
Et frutices inter condebant ſqualida membra, 
Verbera wentorum vitare imbreſq; coatti. ip 
Nec commune bonum porerant ſpettare, tiec ul 
Moribzs inter ſe ſcibant nec legibus mi. ,, © 
Quod cuique obtulerat prædæ fortuna, ferebat, 
Sponte ſud ſibi quiſque valere & vivere dottun 
Et Venus in lun jungebat corpora amantum, 
Conciliabat enim vel mutua quamque _ 

Vel violenta viri vis atq; impenſa libido. 


18 


nd erat cure quod [ecla ferarum 
Infeſtam miſeri faciebant ſæpe quietem. 


Inde caſas poſt quam ac pelles ignemqʒ pararunt ; 

Et mulier ron j unct a uiro conceſſit in unum, | 

Caſtag private Veneris connubia læta ——— 

Cognita ſunt, prolemq; ex ſe videre creatam. 

Tum genus humanum primum molleſcere cxpit : ' 

Ignis enim curavit ut alſia corpora frigns ' © 

Nom ita jam paſſent cali ſub tegmine ferre 

Et Venus imminuit vires ; pueriq; parentum 

Blanditiis facile ingenium fregere ſuperbum. 

Tune & amicitiam cæperunt jungere habentes 

Finitima inter ſe, nec cedere nec violare: 

Et putros. commendarunt muliebreq; ſeclum, ' 

Vocibus & geſtu cum balbe ſignificarent, 

Imbecillorum eſſe æquum miſerier omnium. 

Non tamen omni modis poterat concortlia gigni, 

Sed bona magnay; pars ſervabant fadera caſti ; _ 
genus humanum jam tum foret omne p | 

Nec potuiſſet adhuc perducere ſecla propago. 

At varios linguæ ſonitus natura coegit 

Mittere, & utilitas expreſſit nomina rerum, 


Then Man was hard, as hard as Parent-Stones3 
And built on bigger and on firwer Bones. 


Contented they with the poor eaſy Sto = 
That Sun and Earth beſtow'd, they wiſh no more, 
Soft Acorns were their firſt and chiefeſt Food. 

When thirſty, then did purling Streams invite 


To ſatisfy their eager Appetit. 


They knew no Uſe of Fire to dreſs their Food, 
No Cloatlis, but wandred naked thro' the Wood. 
They liv'd in ſbady Groves, and Caves confin'd 
Were Shelter from the Cold, the Heat, and Wind. 
No-fixt-Sociery, no ſteddy Laws, TG 

public Good was ſought, no common Cauſe. 

But all at War, each rang d, each ſought his Food, 


| py ates taught to ſeek his private Good. 


Ihen to renew frail Man's decaying Race, 
Or mutual Luft did prompt them to embrace, 


Or elſe the greater Vigo of the Male, 


Or ſome few treac heraus Preſents did prevail; 
Some Acorus, Apples ſome, Tome Pears beſtow, 
The Thing the ſame, the Price was leſs than now. 


| This en they dreaded was th furious Beaſt, 2 
For thoſe i th dead of Night did oft moleſt. & 
And ſengthen into Death cheir ſlumbering Reſt.S 


But when they built their Hutts, when Tie Vegan, 
And Skins of murther'd Beaſts gave Cloaths to Man; 
when One to One confin d in chaſt Embrace 
Enjoy d ſweet Love 


and ſaw a nan feht Race; 

Then Man 12 oft, the Temper of his Mind 
'd from faugh to mild, from fierge to Had. 

| rer 
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For us'd to Fire, his Limbs refus'd to bear once ſuch, that Men, in thoſe Days, before the Settlement 
The piercing Sharpneſs of the open Air : of Natural or of Civil Laws, wandred ſepurately abit 
Luſt weaken'd him, and the ſweet playing Child the Fields, and poſſeſ d no more than what* they could 
Tam'd his Wild Sire, and into Peace beguil'd. get or keep by mutual Force, and Wounds,” and Slaugh- 
Then Neighbours by degrees familiar grown, ters, Now between our. preſent way. of Life, poliſu 
Made Leagues and Bonds, and each ſecur'd his own. with Humanity and Civility, and that Rude and Bay. 
And then by Signs, and broken Words agreed, barous Courſe, the only diſtinguiſhing Marks are Law 
That they would keep, preſerve, defend, and feed «nd Violence. Vid. de Invent. l. 1. Y oi 


Defenceleſs Infants, and the Female Train; Euripid. Supplic. 
A Right which Pity urg'd them to maintain. I praiſe the generous Pow'rs, that fenc'd our Life 
Tho' this fixt not an univerſal Peace, With Rules and Graces from the Lawlefs Herd; 
Yet many kept their Faith, and liv'd at eaſe ; By giving firſt a Soul, and next a Tongue, 4 
Or elſe, almoſt as ſoon as it began, 05 The Soul's Interpreter; and Fruit for Food 3 


The Race had fall'n, this Age ne'er ſeen a Man. And kindly Rain to breed a future Store: 
Kind Nature power of framing Sounds affords, And cloſe Abodes, to skreen us from the Rage 
And theſe at length convenience turn'd to Words, Of threatning Skies ; and Sails ro wing.our Courſe 
ies | | Mr. Creech. To diſtant Shore, to join the Globe in Trade, 
ae 0 ; And mix the Common Treaſures df Mankind. 
We have much the ſame Story in Proſe from 1 1 N 1u0ds ciloel 
Diodor. Sic. I. 1. c. 8. They tell us, that Men at their It is a general Cuſtom with the Poets to attribute 


firft Origins led an Irregular Life, in the manner to the Gods the Invention of all things uſeful in . 
Beaſts ; ſcattering themſelves about in ſearch ef Food, Human Life. Vid. Oppian. Halient. 1. 2. v. 16, Oc. | 
which was preſented them by the ſavoury Herbs, and However fabulous theſe Accounts appear, yet ; 
the Fruits which grew of their own accord. But being ſo far the Authors of them were in the right, that 

infeſted on every fide with the wild Beaſts, they learnt upon ſuppoſal of ſuch an Origine of Mankind, 
by Uſe the. Security of Mutual Aſſiſtance 3' and being (4) the Face of Nature would have born all theſe b 
fore d in Fear to unite in Society, they came atquainted Features which we now eſteem ſo monſtrous and 2 
by degrees with their Similitude of Figure and Shape. extravagant. In the fame manner being ignorant _ 
The fir it Men, before any Inventions of Conveniency and of the State of Paradiſe, they pleas d themſelve; tl 
Uſe, ſupported Life with great Labour and Trouble; in making Deſcriptions of a ſingular and conſtat to 
being, as yet, diſtitute of Cloaths and Dwellings, unac- Temperateneſs of Air, and of a ſpontantous Fe-. 5 
cuſtom d to the Relief f Fire, and Strangers to all tility of the Earth, in the firft and th& Golden ., 
Sweet and Regular Food. Being ignorant of Stores and Age of the World. Becauſe they thought it im- O) 
Proviſions, they neglectedito ſecure ſo much of the Fruits poflible that Human Race could have been pte. Is ; 
of the Earth as was requiſite for neceſſary Suſtenance. ſerv'd, as according to their Notion they wer 6 
And thus many periſh d in the Winter by Hunger and produc'd, if the Weather and the Seaſons had been che 
Cold. But being afterwards Inſtructed by gradual Ex- then as changeable and as unſteddy as now, ( 
perience, to ſpend that ſharp Seaſon in Caves, and to lay and if the ſupport of Food had not been more MY An 


up a Stock of Neceſſaries, and finding out the Uſe of Fire eaſy to procure (a). And indeed, tho it is clea 


aud other Comforts: and Supports, they began to introduce from the Authority of Scripture, that the Primitive RW u: 


& 
N 
— 


many Arti, and muny Advantages of Living. Add, Mortals, by the Divine Direction and Aſſiſtanct 1 


Lib. r. c. 43. Cicero pro P. Sectio. Who among fi (5) atriv'd at a very early Knowledge of the niot i 
you does not know the Condition: of Nature to have been neceſſary Arts, (See Gen. iii. 21, 230 nd iv; 27; 22) BW cur 


199 £18997 Which ( 

HOO att a nit od an aL LEGS . FM L. — n 3 kee; 
9 FT nn faw a 1 i 5 N N N ) our 
(a) Vid. Ovid. Metamorpß. I. 1. v. 107. Virg. Georg, 11: v. 336. Lucret. l. 3. Soci 
SITY At novitas mundi nec frigora'duva cie bat, | Nature whilſt New no cruel Cold brought fort n gay 
++. ++ Nec nimior æſtus; nec magni wiribus auras. |, - Nor raging Heats ; nor arm'd the ſtormy North, :/ ./! 1 (35151: 110 
- | : 4 : 2 | 9 8 8 1 N "2 el 

(4) Altho' Mankind was never in ſuch a ſtate of Nature as we havedeſcribed, yet it is good to imagine what that Eſtate W troy 


not only to convince us, how great an Advantage we receive one ſrom another, and by that means may be induced to 4 red 2 


altogether or in part. Such an one, far Example, may an Infant be, who is left in a Deſarr, where no Man «6; and' 
ow up without atiy human Ait om 


on, and bring it to any Perfection by their Induſtry. From hence we may infer, in ny Open, that Divine Pr vidence ili > 
ifficult to find out. 80 G04 commande 4 

i N . e'Grain, the Time of Sowing, and the Manner of Tillage and making Bread; which Fhängsehey cold be, 
ae diſcovered of themſelves, but byang Experience and many Trials. The Hiſtories of Greece tell us, that the ancient lab 3 


1 rny was eeftared among hems whereas the ee tells us, that Adam's eldeſt Son was ati Husband man, 
*the now | 
& 


that he poliſhed a Works vf, Praſs and Iron, As to Fire, che Invention of it among the Greeks was looked upon as ſuch à c ö 
ſider ls Tritt t they eigned that Prometheus brought it down from Heaven. *Tis related of the Inhabitants of the 2 3 which 
and Philippine 1 ins, and of an {he dering'on'Chine,”cafled, Los Jordenas, that they knew nothing of Fire till che Span? ce 


artivcc chere; and perhaps they had been in this Igndtauee Hany Ages, neither cheir own Ingenuity, nor cd Chance; fue 0. 


Cray. II. : . Of the Natural State of: Man. I or 


which they daily improv'd and increas'd by their (14.) Peace, Security, (15) Riches, (16) Decency of 
own induſtry and Application; yet the Condition Ornament, Company, ' Elegancy, Knowledge and Bene- 
of Men had been moſt deplorable and baſe, if no wolence (b). And I believe there cannot be a more 
Societies had been ſer on foot, bur every one effectual way found out to filence the Complaints 
reign'd a ſeparate Prince in his own Family, and and Murmurs of the Common People, when they 
ſaffer'd his Children, when once grown up, to pretend to find Fault with the Miſcarriages and 
ſeek their Fortunes in a State of Natural Liberty. the Impoſitions of the Government, than it we 
And then we might pronounce of all Mankind, as would lay before them a true Proſpett of the Mi- 


-vides does of the Cyclops, they would be ſery and Confuſion which attends a Natural State. 
Sy rer Which trouble thoſe Perſons had certainly a right 
Noud die, Antes Je s “ey this d vg Notion of, who brought into a Proverbial Saying, 


(17) That unleſs there were ſuch things in the World as 
as Wandring Swains, never hearing, and never heeding Courts of Fuſtice, Men would infallibly devour one 
une another. Hobbes has (6) been lucky enough in another, ; 
painting the Inconveniences of ſuch a State. Out III. What kind of Rights attend Men in a State 4 
of Sociery ( ſays (a) he) we are defended only by our of Nature we may eaſily gather, as well from that 
ſingle Strength ; in Society, by the Strength of all. Out Inclination common to all living Things, by 
of Society no Man is (7) ſure to keep Poſſeſſion of hat which they cannot hut embrace and praQtiſe with 
his Induſtry has gain d; in Soclety every Body is ſecure the greateſt Readineſs and Vigour, all poſſible 
from that danger. To conclude, Out of Society we have ways of preſerving their Body and their Life, and 
(8) the Tyranny of Paſſions, (9) War, (10) Fear, (II) of overcoming all ſuch Things as ſeem to drive 
Poverty, (12) Filthinef,, Barbarity, Ignorance, and at their Deſtruction; as from this other Conſide- 

Wildneſfs ; in Society we have the Sway of (13) Reaſon, ration, that Perſons living in ſuch a State are not 


—_—— 
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been able to gain the Uſe of ſo.necefſary a Thing. See Geo. Hornius de Origin. Gent. American. Lib. I. Chap, 8. Lib. II. Chap. 9. 
We find alſo, that ſeveral Nations have been ignorant a long time of the uſe of Iron, tho' they had Mines of that Metal in their 
Country, We muſt chen believe, that the firſt Men were early inſtructed by Divine Providence in theſe ſort of Things, and man 
other Neceſſaries of Life, And if a long time after we diſcovered ſome People among whom the Uſe was loſt, 'twas becauſe 
they had choſe a barren Country, or becauſe ſome ambirious Perſons had forced great Numbers of Men, by their irreſiſtable Power, 
to fly into far diſtant Deſarts, where they wanted all the Inſtruments of Tillage uſed in the Places they had Joſt ; or ſome Colon 
going to ſercle irſelf in a far Country, neglected to carry thoſe Inſtruments, or loſt them by the way, by ſome unknown Acci- 
dent, after which 'twas very hard to recover them, becauſe Tra tek was not yet ſertled. Nevertheleſs, ſome have endeavoured 
to ſupply this De ſect, by making uſe of other Materials for the ſame End. Thus ſeveral People of America uſe, inſtead of Iron, 
Oyſter-ſhells, the Bones and Tecth of ſome Creatures, Canes, and ſuch like Things. See Dapper's Deſcription of America. This 
is alſo taken out ot our Auchor's Treatiſe quoted in the foregoing Note. 


(a) De Cite, c: 10. ſ. 1. ( Comp. Polyb. I. 4. c. 45. Where he relates the Miſeries uf | the Byzantines, occaſion'd by 
their endleſs War with the Thracians. | 


(5) Our Author ought nor to have approved Mr. Hbbes's words ſo generally, as Mr. Titius has obſerved, (0bſ. 450, 461.) as 
I ſhall ſhew in this and the following Notes. And firit, what Mr. Hobbes ſays is not abſolutely true; for what hinders but in a 
ſtare of Nature, many may join together in their own Defence? I own, that ſuch a Protection, tho* founded upon an united 
Force, is not comparable to what is found in a well Regulated Society; bur this may in ſome meaſure be ſufficient to guard 
us from the Inſults that we are liable to in a ſtare of Jature, becauſe cis not likely that we ſhall be attacked by ſo great a num- 
ber of Enemies at one time; for it often happens in a Civil Society, that Private Perſons. are oppreſſed by the Forces of the 
whole Body, an Inconvenience not to be feared in a ſtate of Nature. | 


(7) On the contrary, In the ſtare of Nature we ſeem to enjoy, for the moſt part, the Fruits of our Labour with greater Se- 
curity; for poor Subjects are very often flea d by evil Princes. < 155 115 
(8) This he ought al ſo to have proved, for why ſhould our Paſſions have greater Command of us then ? If the Fear of Laws 
keeps the People to their Duty, it will make a like Impreſſion upon the Great Ones, and Perſons of Quality, bur they eaſily find 
out ways to evade the Laws; for thoſe in whom the Paſſions reign with the greateſt Fury, and in a manner moſt prejudicial ro 
Society, are beyond Contradiction theſe berſons in Authority, of which we can't find any Examples in a ſtate of Nature, nor can 
any there be in a Condition of doing ſo much Miſchief. | 
(5) Wars are not a necefiary Conſequence of a ſtate of Nature, and our Author proves it a little lower,'s. S. againſt Mr. Hobbes. 
There would be doubtleſs ſome Wars, but ncither ſo furious, nor ſo crucl, nor with ſuch great Armics, as to lay waſte, large 
| Yrovinces and great Kingdoms. | | | | | 
(10) There want not as many means to appeaſe and leſſen Fear. See What is ſaid Lib. VII. Chap. 1. $. 7. And in Civil Go- 
veruments is there not often more reaſon for terrible Apprehenſions from Princes and their Miniſters. C35 4 
(11) Labour and good Husbandry would eafily furnith us with all things neceſſary for Life, None but Sluggards and Prodigals 
would fall into Poverty, and this often happens as well in Civil Societies. | ; 3 
(12) This is founded upon the falſe Hyporheſis of Mr. Abbes, that 4 ſtate of Nature is a ſtate of War. But that Civil Soci- 
ries are not free from rheſe Inconveniences, the Empire of Muſcouy ſhews, as alſo do ſeveral People of Aſia, Aff ica, and America, 
Whick are neither leſs Miſerable nor Barbarous for having a King, | | 
9 (13) Whence come thoſe Monſters of Ambition, Covetouſneſs, Pleaſure, Cruelty, and Inhumanity, which ordinarily reign in 
e Courts of Princes, and whoſe contagious Examples ſpread almoſt always to their Inferiors? w | 
0 8 ; 4) 2 horrible Perſecutions which the Subjects ſometimes ſuffer, and the bloody Wars which often hatraſs the moſt iflou- 
+ n and Empires, prove, that Peace and Tranquillity do not more ordinarily flouriſh. in Civil Societies, than in the ſtare 
(15) How comes it to paſs that we ſee ſo many reduced and y Subjects rain? orti 
* N to Beggaty, and ſo many Subjects rain'd by Extorrion ? | 
Wee Vader thele fine Names are often hidden Vanity, Sorrihneſs, Folly, — wregwar Paſbons, and ſubtle, Cheats. 
Ip og p ching that can be ſecured to us by Society, but it way have place in a-ſtare of Nature, Further, this Beauty, 
r an 2 of Life, of which Men boaſt ſo, are found only in great Cities; the Ruſt ick Behaviour is ſtill kept up 
— wane In t b Country, in the moſt Civilized Kingdoms. Let us then, by way of Concluſion, make an exact Parallel be 
n du ot Nature and Civil. Experience teaches us, thac contrary to the Natural Appointment of the Creator, and 
he Malice 7 HO _—_ Scates are often troubleſome and unhappy; but Civil Government being a proper Means to reſtrain 
Ray 158 2 Wt "pv State, wichout Contradiction, may be more Sociable and Happy than the ſtate of Nature; but then 
Givi Are J mh 22 to be well governed, otherwiſe, if a King abuſe his Power, or devolves the Management of 
which ay FIDE I ers both Ignorant and Vicious, as it often happens, a Civil State is more unhappy than the State of Nature; 
ce wha L fv 5 Wars, Calamities, and Vices which ſpring up from ſuch Abuſes, and from which the ſtate of Nature is free. 
17 A . — e lays in his ſecond Treatiſe of Civil Government, Chap. 1. S. Ic. and Chap, 18, F. 17, near the End. 
's a Proverb of the Fewiſh Doctors. Sce Grotius, Lib. I. Chap. 4+ §. 4. mM. 2. 5 
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ſubject to any Sovereignty or Command. For 
from the former Reflexion it follows, that Men 
plac'd after this manner in a Natural State, may 
uſe and enjoy the Common Goods and Blefling, 
and may act and purſue whatever makes for their 
own Preſervation, while they do not hence injure 
the Right of the reſt. From the latter Suppoſiti- 
on it is clear, that they may uſe not only their 
own Strength, but their — omg: and Will 
(provided they are form'd and guided according 
to the Law of Nature) for procuring their own 
Defence and Safety. And in this reſpec likewiſe, 
the State we are treating of has obtain'd the Name 
of Natural Liberty; in às much as, antecedently 
to all Human Pact and Deed, every Man is con- 
ceiv'd to be perfectly in his own Power and Diſ- 
poſal, and not to be controll'd by the Pleaſure or 
Authority of any other. On which account too, 
every Man may be thus acknowledg'd equal to 
every Man, ſince all Subjection and all Command 
are equally baniſh'd on both ſides. According to 
this Temperament, we ought to correct and ex- 
plain thoſe Aſſertions laid down by Mr. Hobbes, 
in the beginning of his Book De Cive, That the fir fi 
Foundation of Natural Right, is the Liberty which each 
Man hath, to preſerve, as far as he is able, his own 
Life and Limbs, and to apply all bis Endeavours to- 
wards the guarding his Body from Death, and fromPains. 
From which it follows, That ſince tis in vain to 
have a Right to the End, if one bas not likewiſe a Right 
z0 the Means, therefore every Man has a Right of uſing 
all Means, and of doing all Actions, without which be 
cannot defend and enſure himſelf. But now ſince in 
a Natural State no Man is ſubject to another as to 
a Superior, to whoſe Pleaſure his own Will and 
Judgment ſhould be ſubmitted, hence every Man is 
by Natural Right a Fudge, whether the Means which 
he uſes, and the Actions which he performs, are neceſſary 
ro the Preſervation of his own Life and Limbs or not, 
For altho' in this Caſe one Man ſhould pretend to 
give Advice to another, yet the other not having 
ſubjected his Will and Judgment to his Controul, 
may {till judge of this Advice, whether it be pro- 
per and expedient to be follow'd or not. And 
therefore he may, perhaps, do according as he was 
advis'd, but then it will not be for the ſake of the 
Counſellor, but becauſe he himſelf approves of 
the Propoſal ; and conſequently he will at laſt act 
by the Determination of his own Judgment. 
From all which he concludes, That Nature has gi- 
ven to every one a Right to all things; that is, in a 
meer natural State, or before Men had bound themſelves 
ro one another by any Covenants, it was lawful for every 


are 18 2% determin d to ſwim, and the bigger of tben 


one, to do all things whatſcever and again ft ⁰]π)oe ver 
he pleas d; and ro ples, uſe; and enjcy all that hy 
would or could. ence it may be underſtood, that iy 
a State of Nature, Profit or Utility is the Meaſure of 
Right. Which Notions, however Paradoxical they 
appear at firſt View, yet no Man can fairly draw 
from them a Licence of doing any thing to ay 
Perſon, who conſiders that Hobbes, even. in this 
State of Nature, ſuppoſes a Man ſubject to the Laws 
of Nature, and to the Government of (1) ſound Reg. 
ſon. But ſince ſuch an unbounded and injurious 
Licence could never, by any Man in his Wits, be 
thought a likely Means for the laſting Preſervation 
of himſelf, we muſt preſume that it was never 
2 or intended by Nature. And ſuppoſe 
ome Man ſhould be ſo, extravagant as to endea- 
vour the putting it in Practice, it's plain his Ex- 
periment would turn in a high manner to his own, 


Prejudice and Miſchief. So that the only fair | 
Senſe of Hobbes's Principle is this; the Things ; 
which make for the Preſervation of Men, Nature 1 
has laid in common, before they have divided 

them amongſt themſelves by Covenant : And- he f 
that has no Superior, may by the Direction of his 1 
own beſt and ſoundeſt Reaſon, do any thing that 8 
is truly conducible to his laſting Safety. But if d 
that Philoſopher really intended his Words, with 1 
the ſame Harſhneſs, and the fame groſs Appear- 2 
ance which their Countenance beats, and to e. it 


jet our kind and favourable Interpretation, the 
Fault is his own, and let him ſhift how he can to 
eſcape the perpetual Cenſure and Reprehenſion 
of wiſe Men. This is evident, that the Author of 
the Theologico-Political Treatiſe, who goes common- 
ly by the Name of Spineſa, has deſcrib'd that Rig: Wl 
f all Men to all Things which attend a Natural 

rate, in moſt horrid and barbarous Terms; and i 
therefore it may not be improper to take the Trou- 
ble of diſcuſſing his Notions on the Point. By i i 
Right and Inſtituticn of Nature, he underſtands no- 3 
thing elfe, but the Rules of the Nature of every l. 
dividual thing, according to which we conceive even 
one of them to be naturally determin'd to a certain man 
ner of Exiſtence and of Operation. For example, Fiſh 3 


to eat the leſſer ; and therefore Fiſhes, by the higbe#t N. 
zural Right, poſſeſs the Hater; and by the ſame Right, lf 
the larger kinds of them prey on the ſmaller. Here it is 7 
obſervable, that by the Term of Right he does not ef 
expreſs any Law directive of an Action, but only Y 
the Power of acting (2) and what may be dont 
without Injury, and that therefore 'tis by no mean; Wl 

a fair Concluſion, that one ought neceſſarily todo 
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moſt do, t 


) Mr. Hobbes, as he himſelt ſays in a Note upon S. 1. of the ſecond Chapter, underſtands by Right Reaſon, not & 
e Infallible Faculty, but the Power of Reaſoning, i. e. the proper and true Arguings 


which every one makes upon 


His own Actions, ſo far as they conduce to the Advantage or Detriment of other Men. If we ask him what is this true Reaſol- 
ing, he'll anſwer, It is founded upon the Principles laid down in the foregoing Chapter, S. 2, 3, 4, 5, 6, and 7. upon the Skate 
of War, wherein he ſuppoſes all Men to be naturally one againſt another; a falſe Suppoſition, which our Author will confute! 
little lower, S. 5, Cc. So that we ſee, thar according to Mr. Hobbes, all is reduced to every Man's Judgment, either well or 

founded. This appears clearly from what he poſitively maintains, That in whatever manner a Man deals with a Perſon, with whom ke 
makes a Bargain, or Contract, he does him no Injury. See above Lib. I. Chap. 7. S. 13. If a Man fins againſt G O D, or the Laws of Ni 
ture, tis, according to him, becauſe we pretend ſomething is neceſſary for our Preſervation, which we know in Conſcience 1% 
to be ſo. Note on Chap. 1. $. 10. See alſo that on Chap. 3. . 27. 

(2) The Words of the Original, in all the Editions of Germany and Holland ( for in that which the Author publiſhed at Lund 
in Sweden in 1672, there is nothing of this Confuration of Spinoza) not excepting that which Mr. Hirtius put out in 1706, ch 1 
words are placed as we find them in this Engliſh Edition, but they make a ſtrange Horch-potch; for if we examine into the ſeque! ol 
the Diſcourſe, and the Deſign of the Author, we may eaſily diſcern them mifplaced ; for theſe laſt words, And what may be ©" 
withdut Injury, ought not to refer to the pure Faculty of acting, which may do a great deal of Injury, but co the Laws, which 
torbids doing an Injury to any Man, and therefore I have placed it in its right Order in my Tranſlation, | il 
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all thoſe things, which one has (3) a Right of do- 
ing. Farther, as it is an improper Acceptation of 
the · Term of Natural Lom, to make it denote that 
accbrding to which every thing acts by u eertain 
and determinate manner, ſo is it likewiſe impro- 
per to apply the Name of Right to that Power und 
manner of ating which appears in Irrational Be- 
ings: For he alone can be truly ſaid to have 
Right of acting, who acts on previous Reaſon and 
Deliberation. He proceeds to tell us, That ma 
oldtely conffder d has the hig hi Rigbt of deing wrhat- 
— han rok the Right of Nr; lends SA as 
far as the Power" of Nature: for the Power of Nature 
& the very Power of God, who hath the Higher Right 
to all things. Here, if by Nature abſolutely conſider d, 
(4) he mean Gop in conjunction with all created 
Things, we grant his Aſſertion, and willingly-ac- 
knowledge in Gon the higheſt Right to all things, 
yet ſuch a Right as is ſuited to the Perfectlons of 
his Eſſence. But if by Nature he underſtand the 
Univerſity of Created Beings, as contradiſtin- 
iſh'd to the Creator, then we may deny the 
— of Nature to be the Power of Go p Him- 
ſelf, or that theſe two Powers have the ſame La- 


at titude and Extent. © The Power of Nature is in- 
it deed produc'd by G on, but not in ſuch a manner 
th as to exhauſt all the Power of the Divinity, but 
- to contain itſelf within the Bounds preſcrib/t by 
e- its Author. His next Infetence runs thus, Since 
the the univerſal Powey of all Nature bs worhing elſe but the 
to Power of all the Individuals taken together, it follows 
ion 


that each Individual has tbe higheft Right to all things 


bet it can compaſs, or that the Right of each Individual 
on- extends itſelf. as fur as the determinate Power' of the 
% [ame Individual. But 'tis beyond me to apprehend 
aral che Concluſiveneſs of this Argument, The Power o 

and BS all Nature is the Power of all the: Individuals together, 
rol: BR *berefore each Individual has the highe#t Right to al 
the bing. For is it not rather true, that each Indi- 
n0- vidual has a certain and definite Share or Por- 
E-. tion of Right; and that therefore no particular 
ever) Individual can fairly arrogate to itſelf that Right 
ma which is proper to all; as they make up one Uni- 
Fiſhes verſal Nature? He adds, And becauſe it is a ſupreme 
then La of Nature, that every thing endeavour as fur as 
N. i able to continue in its own Staty, and this not with 
Right, n regard or reſpett to other things, but only to ite 
> it 1 e, hence it follows, that each Individual has the higb- 


es not * ft Right to this Advantage; that is, to exiit and to 


< 


t only operate as it is naturally determin d. Here, beſides that 


don! Le of Nature is us'd in an improper Senſe, it is 

W=pparently falſe as to Men at leaſt, that their Na- 
ture is ſo determin'd, as to make them endeavour 
heir own Preſervation and Continuance (5) with 
eſpe& to themſelves only, without any Care or 


not l onſideration for others. -Properly ſpeaking, thoſe 
ces 2 things are ſaid to be Naturally determin d which 
A e fied to an uniform Mechod of acting, and are 


, 4 # © . 


ſo contradiſtinguiſh'd'to Free Agents: And there- 
fore Men; #s ro thoſe Actions which ate left to their 
own Guidance and Direction, are determin'd to 
certain Ways and Courſes not by Nature, but by 
ſome Law; and conſequently they are not pre- 
— mn te with a Right of doing ail things 
within the reach of their Natural Powers and 
Abilities.” But che Vanity of ſuch Reaſonings will 
more fully appear, if diveſting them of their dark 
Turnings and Intricacies we thus clearly propoſe 
them; Go p has the higheſt Right to all things; 
the Power of Nature is the Power of Gon, there- 
fore Nature has a Right to all things: But the 
Power of Nature is the Power of all the Individu- 
als together; therefore each Individual has a Right 
to all things. Let any Man judge whether the 
Connexion in this Argument be juſt or not. Spi- 
noſa very falſly declares, that in this Point no diffe- 
rence ought te be made between Men, and the other Indi- 
viduals of Nature; or between Men who" underſtand 
and txertiſe Reaſon, and thoſe who ds not; nor berweent 
Men iu their Wits, and Fools and Madmen. For, as 
to the firſt part of this Aſſertion, the Queſtion 
of Right ought not to proceed but about 
the Right of Men. And as to the latter part, 
altho' ſome Men may have a quicker and ſome a 
ſlower uſe of Reaſon, yet whoever has any uſe at 
all of that Faculty may at leaſt underſtand thus 
much, that (6) in order to his oëẽfn Preſervation 
he has no need of an unlimited Right to all things, 
and that therefore ſuch a Right doth by no means 
belong to him. As for thoſe who have no manner 
of uſe of Reaſon, 'twould be frivolous to diſpute 
about their Right; nor from  the' unhappy Cir- 
cumſtances of diſeas'd Perſons, can we pronounce 


F any thing about the Natural Condition of Man- 


kind: Nor is it impoſſible for any one of theſe 
poor Creatures to be preſerv'd otherwiſe than by 
a Riglit to all things. The Reaſon which he ſub- 
joins is equally vain and fruitleſs, For whatſoever 
any thing acts by the Laws of its Nature, it acts with 
the highe#t Rigbt ; in as much as it acts as it is by Na- 
ture determin'd, and cannot do otherwiſe. Becauſe we 
deny Man when he acts by the Laws of Nature, 
to affe& a Right to all things, or to be determin'd 
by Nature to the Exerciſe of any ſuch Right. 
Spinoſa's Concluſion therefore is falſe, Among#t 
Men, as they are conſider d to live only under the Coma 
mand of Reaſon ; he who is not come to a Knowledge 
of Reaſon, or who has not yet acquir d a Habit Vir- 
tue, doth as well by the higheit Right live according 
ro the Laws of his Appetite, as he who directs bis Life 
by the Laws of Reaſon. That is, as a wiſe Man has 
the hig he il Right to all things which Reaſon ſugge#ts, or 
according to the Rational Laws if living; ſo an igno- 
rant and ſenſeleſs Perſon has the highe#t Right to all 
things which his Appetite affefts, or according to the 
Laws of living by Appetite. - But now the Natural 
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e can lawfully do it if we will 
hing. | 
(4) We may ſee plainly 


(3)-In Reality, the meer Phyſical Power of doing a thing "WA not 


1 


5 


% 


prove, that we are Indiſpenſably obliged to do it, nor that 


z art leaſt, it ſuppoſes what is in queſtion, that a Phyfical and Moral Power are one and the ſame 


* + 


an Intelligent Being as is all Perfect. 


Jn enough that Spinoza does not acknowled e'a GOD, or ſuch 
8 cht V hat — calls God is ad the World, which he ſuppoſes — not created. 
N Tone | 8 = Y 5. below, and the following Chapter, where Society is treated on. | 
ray be du . ods , 8 n hid, whoſe N the bottom are not much diſtant from dea thakes a neceſſity to 
100 | ich according to him are t | ich 1 
755 whic durſelves, by making uſe of that boundleſs R ; rr eee 


ind Chap. 2. 5. 3. Spinoza himſelf, as ou 
„ 3. a r Author obſerves 
alm the Maxims of Reaſon, than the Deſires of Nature only, 


ight about every thing, and againſt all Men, Sce his Book de Cjve, Chap. 1. S. 11. 13. 
at the end of this Paragraph, aſſerts, That it is more advantagious to 
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State or the Command and Dominion of Nature, 
ſuppoſes Reaſon in Men, nor are other Laws pre- 
ſcrib'd to the ſagacious and others to the ſimple. 
Thoſe who are govern'd purely by Appetite, are 
Subjects incapable of Right or Law. But when 
the Appetite in Men proceeds contrary to their 
Reaſon, they are ſo far from living by any Right, 
or by any Laws, that they are continually guilty 
of tranſgreſſing the Laws. The Corollanes which 
he deduces are no truer than the foregoing Propo- 
ſitions. The Natural Right of each Man is not deter- 
min d by ſound Reaſon, but by Deſire and by. Power, 
For all Men are not naturally determin d to operate ac- 
cording to the Rules and the Laws of Reaſon; but on the 
contrary, all are bern ignorant of all Things, and before 
they can attain to know the true und rational Way of 
Living, and acquire the Habit of Virtue, a great part 
of their Age, (altho' they have been well educated, paſ- 
ſes away; and yet notwithſtanding all this, they are in 
the mean time =. to live, and to preſerve themſelves 
to the beſt of their Power ; and this Obligation is fulfil 
led by obeying the ſole Motion of their Appetite, ſince Na- 
ture has yet given them no other Guide, denying them 
the actual Power of living 7 ſound Reaſon ; and there- 
no more oblig d to live 


fore they are the Laws of true 
Senſe and Fudgment, than a For is oblig d to live by ſuch 
e Nature of a Lion. For 


Laws as are proper only to t 
to make a Man ob d to live according to Rea- 
ſon, it is not neceſſary that he ſhould be naturally 
determin'd to a& according to the Laws of Reaſon, 
that is, that he ſhould not be able to act otherwiſe; 
but it is ſufficient, that he has ſo much Natural 
Power, as may enable him to abſtain from bring- 
ing Injuries and Troubles on other Men; than 
which nothing in the World can be more eaſy, 
Neither is the Manner and Method of preſerving 
himſelf ſo very difficult and laborious, as to make 
him ſtand in need of a Right to all Things. And 
then from him who through Defect of Age is yet 
in abſolute Ignorance, none can require a more 
accurate DireRion of his Proceedings, than is con- 
ſiſtent with his low Capacity, and his ſmall and 
feeble Efforts of Reaſon. But that what is done 
in this State of Simplicity may not prove very 
hurtful or troubleſome to others, Nature has care- 
fully provided; by giving it ſo little Strength of 


its own, and by commending the Care and Gui- 


dance of it to thoſe of maturer Years, The fol- 
lowing Inference is as falſe as the former. hat- 
foever therefore any one, conſider d only under the Com- 
mand and Guidance of Nature, ſhall judge convenient 
for bimſelf, either by the Direction of Reaſon, or by the 
Impulſe of bis Paſſions, this by the higheſt Natural Right 
be may deſire, and may ſeize upon by whatever he can, 
whether by Force, or by Fraud, or by Entreaty, or the 
eaſieſt way he can think of ; and nancy be may rec- 
kon every one his Enemy, who would hinder him from 
ſati ing his Inclinations, As alſo this, Whence it 


follows, that the Right and the Inſtitution of Nature, 


under which all are Born, and the moſt part Live, is a- 


verſe to nothing, beſides that which none can deſire, and 


which none can hinder ; not to Contentions, not to Ha- 
tred, not to Anger, not to Deceit, nor abſolutely to any 
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out of Natural Inſtinct, then it is nothing to 


Booxrll, 
thing which it's poſſible for the Appetite to purſue. This 
ertion, if applied to Men, is manifeſtly falſt 
and abſurd. But if it includes all living Creat 
and be meant in this Senſe, that there is no W 


or Manner of Self-prefervation, which ſome AY 
mate Being doth. not follow and make Ute of, 


Purpoſe ; ſince the only Queſtion. is, whethe; 
Men have ſuch a Right to all Things; as they may 
uſe againſt all other Men. But that Spinoſa inten. 
ded the latter Senſe is evident from what follows, 
And no wonder, for Nature is not reftrain'd to the Law; 
of human Reaſon, which concern only the true Profit and 
Preſervation of Men; but comprehends an Infinit of 
other Things, which fall under the Univerſal Orde of 
all Nature, of which Man is but a little part. He 
afterwards confeſſes, that it is more convenient 
for Men to live according to the Laws and infalli. 
ble Dictates of Reaſon, which point out their true 
Intereſt and Advantage. But then what occaſion 
was there for the feigning of ſuch a Right, as 
Man, if he intended to be ſafe, muſt — 
relinquiſh ; while other Animals; which exerci 
a kind of Right to all things, lie under no Neceſ. 
ſity of quiting it for their own Pteſervation ? Nei. 
ther indeed, could ſuch an abſurd Abdication be 
neceſſary for Man, upon ſuppoſal, that Nature had 
inveſted him with the ſame Right. 
IV. We are ready to acknowledge it for 4 moſt 
certain Truth, that all Mankind did never exiſt 
together in a mere Natural State: In as much as 
upon the Divine Authority of the Scriptures, we 
believe all human Race to have proceeded from 
one original Pair. Now it's plain that Eve was 
ſubject to Adam, Gen. iii. 16. and thoſe who were 
born of theſe Primitive Parents, and ſo on; did 
immediately fall under Paternal Authority, and 
under Family Government. But ſuch à State 
might have befallen Mankind, if, as ſome of the 
Heathens believ'd, they had in the beginning of 
their Being, leapt out of the Earth like Frogs, ot 
had come up from Seed, like Cadmuss human 
Crop, Ovid. Metamorph. L. 3. ver. 122, 123. Which 
Fable is, methinks, a very exact Repreſentation 
of that State of Nature, and of that War of all 
ow againſt ally, which Hobbes would introduce; 
where 4 
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—furit omnis turba 
Marte cadunt ſubiti per mutua vulnera — 


Rage hurries all; and in fo blind a Fra 
The ſudden Brothers fall a mutual Prey 


bl 


A State of Nature then did never nacurally 
exiſt, unleſs qualified, and, as it were, in part 
namely, while ſome Party of Men join'd with 
ſome more in a Civil Body, or in ſome Confede- 
racy like that; but ſtill retain'd a natural Liberty 
againſt all others. (Tho' it muſt be own'd that 
the more and the ſmaller thoſe Societies were, 
into which Men at firſt divided, the nearer Ap- 
proach was made to a meer Natural State. (2) Thu 


8 IV. (2) The three Sentences following, in my Opinion, are unfitly placed, and may better be ranged thus. Thus it the I 
Primitive Age — Liberty, And when of Old Mankind among Men, Therefore nor the firſt Mortals, . Fe the as 1 
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of Old, when Mankind were parted into, di- 
ſtinct Families, and now, ſince they are fallen 
(z) into ſeparate Communities, thoſe might have 
deen then, and may now be ſaid to live mutually 
in a State of Nature, neither of whom obey the 
others, and who do nor « enen any Com- 
mon Maſter among Men. Thus in the Primitive 
Age, when Bretbren left their Father's Houſe, and 
ſet up particular Families for themſelves independent 
from any other, then they began to live in a Na- 
tural State or Liberty. Therefore not the firſt 
Mortals, but their Offspring, did actually exiſt in 
ſuch a State. Now a State of Nature thus tem- 
per'd and qualified, is attended with none of thoſe 
Inconveniences which follow a meer natural Li- 
berty, eſpecially if we apply ic ro Publick Com- 
munities : And beſides, it paſſes for the higheſt 
Pitch of Honour amongſt Mortals, by vertue of 
the united Strength of the whole publick Body, to 
acknowledge no Earthly Superior. So that Com- 
monwealths, and the Governors of them, may 
fairly declare themſelves to be in a State of Natu- 
ral Liberty, while they are furniſh'd with ſuffici- 
ent Strength to ſecure the Exerciſe of that Grand 
Privilege. Whereas, when Men live. ſingly in a 
meer Natural State, it is no manner of Pleaſure 
or Advantage to them to own no Superior; in as 
much as upon account of their own ſmall Force 
and Ability, their Safety muſt needs be in perpe- 
tual Doubt and Danger. 151 

There are ſome indeed who maintain with great 
Eagerneſs, that ſuch a Natural State either doth 
not at all exiſt, or is not rightly calłd Natural; 


and they form their Argument in the following 


Manner. Nature inclines Men to an Orderly So- 
ciety or Fellowſhip; now there being no ſuch thing 
as Order without Government, it follows that there 
can be no Society without Government, and that 
therefore Government or Command, ouglit rather 
to be ſtil'd Natural than Liberty. To ſtrengthen 
this Aſſertion, they alledge the Authority of Cicera: 
(4) Nothing (ſays he, De Leg. lib. 3. c. I.) is. ſo agreeable 
to the Right. and to the Condition of Nature, as Go+ 
vernment : Without which no Houſe, ne State, no Na- 
tion, nor Human Race in General, not the Univerſal 
Nature of Things, not the World it ſelf could ſtand: 
For the World obeys G O D, and the Seas and the Farth 
obey the Superior Frame of the World, and the Life of 
Man is led in Conformnicy to the High and the Sovereign 
Law. Hence they bring a general Accuſation a4- 
gainſt Hobbes, for feigning ſich a State under the 
Name of Natural, as is unworthy of human Na- 
ture, and more agreeable to that of Beaſts, who 
are 1gnorant of Reaſon and of Speech. For that 
all Men have a Liberty of doing, of deſiring, of 
polleſling all Things, no Reaſon, no Nature truly 
and rightly judging can adviſe. Such Inclinations 
may indeed flow from depraved Nature, but can- 
not be the Dictates of right Reaſon, which by 
deſiring dociety, doth at the ſame time deſire an 
N in Society, and by that means cuts off all 
8 licentious and irregular Motions. For what 
Order can be conceiv'd without tending to ſome 


firſt and principal Point? This firſt and principal 
Point muſt be Government, or the Sovereign 
Power in Society, without Regard to which, no 
Society can be deſir'd by Thinking and Speaking 
Beings. Nature it ſelf inſtructs us, that Govern- 
ment is eſſential to all Society, but that ſuch a Li- 
berty as excludes all Government, tends to unna- 
tural Confuſion, Add. Bæcler. ad Grot. Proleg. 
What may be teturn'd in anſwer to all this Pro- 
ceſs of Argument, is clear from the preceeding 
Doctrine. A meer Natural State, is a Repreſenta- 
tion of Mens Condition abſtracting from all hu- 
man Inſtitution; but doth not ſuppoſe that Nature 
intended Man for ſuch a way of Life (5). For 
by the ſame Allowance of Expreſſion, an entire 
Ignorance of all things may be ſaid to be natural 
to Man, or to be born with him ; without imply- 
ing any ſuch thing as that it ſhould be repugnant 
to Nature for Men to acquire very high Degrees 
of Knowledge. Beſides, we have been fo cauti- 
ous as to attribute no ſuch Natural Liberty to Man, 
as ſhall be exempt from the Obligation of Natural 
Law, or of Divine Commands. But ſuch a Li- 
berty as excludes all human Sovereignty and Su- 
periority cannot be ſaid to contradict Nature, any 
more than it can be ſaid to reach as far as Infinite 
it ſelf. Government indeed is Natural ; that is, it 
was the Deſign of Nature that Men ſhould conſti- 
tute Governments amongſt themſelves. But this 
doth not make it e'er the leſs Natural, that he 
who himſelf bears the {ſupreme Government an 
Command amongſt Men, ſhould himſelf be ex- 
empt from all other human Command, and in that 
Senſe ſhould enjoy a Natural Liberty: Unleſs in 
the ſame Order, we can fancy ſomewhat before the 
fir#t, ſomewhat Superior to the Supreme. Upon 
the ſame Account it is in general very agreeable 
to Nature, that he who hath no Lord or Maſter 
ſhould govern himſelf and his Actions by the 
Guidance of his Private Reaſon. | 


V. There is a Diſpute of much greater Conſe- 
quence, whether this Natural State, in Regard to 
other Men, bears the Semblance of War or. of 
Peace: Or, which comes to the ſame Thing, 
whether they who live in a State of Nature, that 
is, who do neither obey one another nor own a 
Common Lord, ought to be reckon'd Enemics 
amongſt themſelves, or quiet and peaceful Friends, 
And here our firſt and chief Buſineſs muſt be to 
exathine the Opinion of Hobbes, who as he calls 
his meer natural State not a ſingle War, but a War 
of all Men againſt all, fo he maintains, that when 
ſome Men have agreed to enter into Society, they 


immediately quit their hoſtile State in Regard to 


one another, but ſtill continue againſt all the reſt 
of the World. Thus in his Book de Cine, c. 9. J. 3. 
Every Man is an Enemy to every Man whom he neither 
ſerves nor obeys. . (He ought to have added, and 


with whom be has no Common Maſter.) And again, 


C. 13. F. 7. The State of Communwealths amongſt them. 
ſelves is Natural, that is, Hoſtile. And tho they ceaſe 


10 Fight, yet this Intermiſſion muſ# not be call d a Peace, 


(3) See Plato concerning this whole Matter, De Legib. lib, 72 good way from the Beginning. P. 680, 68 T. Tom. 2. Ed. Steph. 


and Ariſtotle's Politicks, lib, 1. chap. 2. Edit. Pariſ. 


(4) He means by ir the Law, Theſe are his Words, Nihil perro tam aptum eſt ad jus, conditionemque Nature (quod cum dico, 


Legem a me dici, & nihil 


aliud intelligi volo) qudm imperium, fine quo nec domus ulla, nec civitas, nec gens, nec hominum univerſum 


genus to . b : i & 
. Fs nec rerum natura omnis, nec ipſe mundus pote t. Nam & hie Des paret, & huic obediunt maria, terreque, & hominum. 


ſupreme Legis obtemperat. 
(5) See Chap, 5 9 13 aud 16, ſollowing, at the pegiuning. 
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natural State is underſtood that Condition by 
which we are conceiv'd to live fingly, or out of 
Society; and that this is a State ot War, that is, 
of Inclination to poſſeſs what another hath, and 
to drive the Owner from it; ſo that their whole 
Meaning amounts to this, that if Men liv'd with- 
out all Society, they would be engag'd in a perpe- 
tual Quarrel ; or, if Men did not lead a Social 
Life, they would continue in a State of | endleſs 
Diſcord, But now here's a great Impropriety com- 
1 mitted, the oppoſing a State of Nature to a Social 
Life; for thoſe who live in a State of Nature both 
may, and ought, and frequently do, conſent to 
live Socially. 4421 | 
But ſince, upon this Queſtion rightly ſtated, are 


be brought on the ſtout by the weakly, as on the 
weakly by the ſtout, he ſays it follows that thoſe 
who can bring on one anòther the greateſt Evil, 
muſt, in Effect be of equal Power and Strength. 
As to the Will of hurting others, "this, . he ſays, 
is in ſome Men out of Neceflity, and in ſome out 
of Luft and Pleaſure. *-For while ſome are for 
living as they liſt, for arrogating to thetnſelves 
undue Honours, and for petulantly fetting on 
their quiet Neighbours, it's impoſhble but that 
_ thoſe Neighbours, how modeſt ſoever they may 
be, and how willing ſoever to allow others an e- 
qual Liberty with themſelves, muſt neceſfaaily de- 
tend themſelves againſt the Violence of their Aſ- 
ſailants (c): Beſides, he tells us, that the Will of 


* 


(a) Fuſt as Oppian deſcribes the State of Fiſhes, Halient. I. 2. 
In mutual War they ſwim, and mutual Hate, 
The Weak the Strong, the Smaller feed the Great: 
Deſtructive Rage boils in the reſtleſs Flood; 
Each frights and fears, purſues and is purſu'd, 


e dre all ſtrong enough to ao Miſchief. 
(c) 1t is very probable there may be ſome Perſon like Achilles, 
Fra negat ſibi nata, nihil non arrogat armis, 
Or like 'tboſe whom Manilius deſcribes, _ 
Nec pacem aà bello, civem diſcernit ab hoſte, | 
 - dfſe ſibi lex eſt, & qua . cunque libido, 113.4 
© PÞracipitat vires : laus eſt contendere cundis. 


Nulla quies placet, in nullo ſunt otia fructu, 
Sed populum, turbamg; petit, rerumq; tnmultus, 
Seditio, clamorq; juvat. 
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| They ſcorn that Reſt which private Minds enjoy, 


a,,] TS TG m d N Ah dxtnevi]av xa quUory Hi). De Legibus, lib. 1. mw | | 5 IG 
S. VI. (1) Seneca's Words are, Deinde nemo tam bumilis ef, qui penam vel ſummi bominis ſperare non poſſit. Ad nocendum potentes 


— lt. a 


And hence the Scaly Tribes, with wakeful Eyes, 
Scill watch, and live and die apon Surprize, 
Unfixr, Unwearied, all their Age they ſtray, 

In Hopes or Fears to, find or prove a Prey. 


(Y) Seneca de Ira. I. 1.'c. 3. There is noone ſo low or contemptible who may not hope to wreak bis. Revenge on the greateſt Perſ+ 
| | Pcs CT 2017 +: 5 . 


} 


[ Scorning all Judges and all Law but Arms. 


Who make no Difference between War and. Peace, 
Bur Friends and Foes with equal Fury ſeize. Hort: 
They every: Thing to wild Condition draw ;' -' ++ + 
Their Will their Ruler, and their Sword their Law. | 


But fawn upon the Crowd, and court Emplo y, 
Love Noiſe, and Stirs, and Tumult Nl. Creech. 


. 
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"I SV. (1) Flates Words are, "Avoray Jy pol dn vamiyvavm 7 ca ws A uardavir]ov, in mixtuCr dd met O Bis uu 
| is s d miang mhs mA Us * vaMiot of fig of v3 pormoy eight bu, Ter ava waver Woun, TH EY 6 aots TO 


but a Breathing-time, during which each Enemy, obfer- founded'almoſt all the Pretenſions and all' the De- hut 
wing the * md the — of the he: rates bates which can, fall out between the Governors Wi 
his Security, not by Covenants, bur by+he' Strength and of one Oommon- wealth, and their Neighbours | his 
Deſiens of bis Adwvorſary: (He ſhould' have added; other Countries or Dominiohs ; we ma ine it w the 
und by bis own Force (A)) He adds, in his £4459- not be Toft Labour, if we proceed to & cloſer and col 
than, cap. 13, That Wat conſiſts not in Battle only,” or a ſtr ictet* Diſcuſſion of tte Arguments alledg'd on 3 
tbe Adt of Fighting but is a Tratt of Time wherein the ont ARSE ct RL ve: pos hs, In 
Will to contend in Rartle is ſufficiently known? And VI. Thar the State' of Nature then is a State of hin 
that therefore the Notlow:of Time 4s! to be confider'd in War, Hobbes endeavours in this Manner to demon. TY 
the Nature of Mum at in the Nature of Weather: For ſtrate. The Reaſon why Man, is continually in Foc 
as the foul Weather lieth not in a Showtt er to of Rain, Fear of: Man, and conſequently in a State of War oy 
but in an Inclinatios thereto for many Days together: with him,; he draws from this Principle,” that 26 
So the Nature of War'conſifts not in actual Fighting'; Men have both the Power and the Will of hurting k 
bit in the known Diſpoſition thereto," during all itbe Time one another, That they have the Power of hurt. 0 
there is no Aſſurance to the contrary. Nor indeed was ing one another, he {hi s by obſerving that Men e 
Hobbes the firſt Inventor of theſe Notions; for we of ripe and ſettled Age, are commonly equal in * 
meet with ſomewhat much of the fame Strain in Strength. For tho? one may frequently have the Th 
8 Plato's Firſt Book of Laws; where Clinias a Cretan, Advantage of another in bodily Force, yet 'tis 5 
is giving the Reaſons why the Law-giver of that poſſible that the Weakeſt may kill the Strongeſt, 5 : 
Country introduc'd a great number of Ordinances either by ſecret Machination, or by Confederacy * 
in Reference to Military Affairs, he concludes, with others; in as much as the Stouteſt Mortal wth 
(1) By which Conduct he r fine to me to have atcus'd has his vital Parts no better enfur'd from Extreme 5 
many Men of extreme Folly and Ignorance, in their not Violence; than the moit Puny and (1) Impotent ſtro 
being ſenſible, that all Cities ere in a perpetual War with Wretch (). Neither is it probable that a larger = 
all. And that which we call Peace is no more than a Degree of natural Cunning (in which, of two he 
bare Name, while in Reality Nature has ſet all Commi- Men one commonly exceeds the other) ſhould be = 
nities in an unproclaim'd War againſt one another. able to ſecure a Man's Safety, while he has no he: 
We may obſerve, by the Way, that ſome! Aus Guard and no Protector but himſelf. Farther, F 
thors have given a very unaccurate Explication of ſince the greateſt Evil that Men can bring upon Caf. 
this great Queſtion ; while they tell us, that by a one another is Death, and fince this may as well * 


ſumus. We may add what Q. Curtius delivers in a Speech to the Scythians, Les quoque aliquando minimarum avium pabulum fut. 
Nihil tam fir mum eſt, cui periculum nan ſit etiam ab invalido, Lib. 7. Chap. 8. Num. 15. * Fin eee An 
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ine ariſes frequently from the Contention of 
rr ek every Lan "hinks himſelf wiſer than 
his Fellows, and yet at the ſame time cannot bear 
the ſame Arrogance in others. Hence, he ſays, it 
comes to paſs that it is not only odious to contra- 
dict, but likewiſe not to conſent: For not to con- 
ſent to another in a Thing, is tacitely to accuſe 
him of Error in that Matter; and to diſſent in ve- 
ry many Things, is as much as to count him a 
Fool, in not being able to apprehend ſuch an 
evident Truth, as every one takes his own Opi- 
nion to be. Hence ſince all Pleaſure and Satiſ- 
faction of Mind conſiſts in this, that one be able 
co prefer one's ſelf to others, tis impoſſible but 
that now and then ſome Signs of Contempt to- 
wards others will break out; than which no Af- 
front is more provoking to human Minds (2). 
The laſt and moſt frequent Cauſe of a mutual De- 
fire of hurting, ariſes, according to Hobbes, from 
hence, that (v) many deſire one and the ſame thing 
at once, which frequently they neither can nor 
will enjoy in common, nor yet divide: From 
whence it follows, that it muſt be given to che 
ſtronger ; and who is the ſtronger, can only be 
known by Fighting (c). Upon all theſe Accounts 
he declares it to be impoſlible but that Men ſhould 
live in perpetual Fear and Suſpicion of one ano- 
ther. And that fince not only natural Paſſion but 
Reaſon too, recommends to every Man his on 
Safety in the higheſt Manner, and indulges him 
in the Uſe of all Means for the attaining of that 
End, the Fitneſs of which, no Superior being yet 


admitted, is to be determin'd by each Man's par- 
Weicular Judgment; hence there muſt neceſſarily 
ariſe a Deſire rather of preventing others, than 
Mot yielding to their Invaſion : From whence there 


Body, ſince Juſtice and Injuſtice have nothing to 
do but with Societies and eſtabliſn'd Corporations: 
Tho' a Man may indeed fin againſt Reaſon, by 
uſing unfit Means for his own Preſervation. 

VII. Theſe Notions are in ſome meaſure tolz- 
rable, if propos'd only by way of Hypotheſis. 
And that Hobbes deſign'd them for nothing more, 
we may be apt to conclude from thoſe Words in 
the Eighth Chapter of his Book de Cive ; But to re- 
turn again to a Natural State, and to conſider Men as 
if they were juſt now riſen out of the Earth like a Muſh- 
rome, and of full Stature without any manner of Obli- 
gation to one another,” Yet in the 13th Chapter of 
the ſame Book, and frequently in other Places, 
he calls the State of Publick Bodies, not by way 
of Suppoſition, but ſeriouſly and abſolutely, Na- 
tural, that is, as he explains it, Hoſtile. Which 
ſeeming Contrariety we may do him the Juſtice 
thus to reconcile; itſhall be pure Hypotheſis, that 
all Men did at any time live together in ſuch 2 
State of Nature, as they would have done if they 
had riſen ſuddenly in'a great Multitude from the 
Earth: But what he ſeriouſly maintains ſhall be 
only this, that ſuch a Natural State doth really ex- 
iſt amongſt ſome Men; that is, amongſt ſuch as 
are neither ſubject one to the other, nor to 4 
Common Maſter, as is now the Caſe of all eſta» 
bliſh'd Communities. And this indeed is his own 
Judgment, as he has moderated it in his Leviathan. 
Tbo (ſays he) there never had been any time, wherein 
particular Men were in 4 Condition of War one againſt 
another; yet in all Times, Kings and Perſons of Sove- 
reign Authority, becauſe of their Independency, are in 


continual Fealouſies, and in the State and Poſture of 


Gladiators, &c. 


But the contrary Opinion ſeems more reaſona- 


vill at laſt reſult a State of infinite War, of all 
Men againſt all; the Conſequence of which is, 
hat it ſhall be lawful for any Man to do to any 
an, either ſecretly or openly, whatever he ſhall 

think expedient for his own Affairs: In doing 
hich, altho' his Reaſon ſhould fometimes fail 
im, yet he would not offer an Injury to any 


ble, as what is clearly favour'd by the Origine of 
Mankind, as related in the infallible Records of 
Holy Scripture ; which repreſent the natural State 
of Man, not Hoſtile; but Peaceful, and ſhew that 
Men in their true Condition are rather hearty 
Friends than ſpightfal Foes. From theſe Sacred 
Hiſtories we learn, that the firſt Man being by 


* 
* 
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_ (-) Cicero Off. 1. ch. 27. Contraque f4lli, errare, labi decipi tam dedecet, quam delirare, & mente eſſe captum. To be miſtaken, de- 

| erv*d or put upon, is reckon'd no leſs Diſerace, than to Doat, or to be out of one's Wits. Hora:. Ep. 1. I. 2, CO Eo 
| Vel quia nil rectum, niſi quod placuit ſibi, ducunt ; Or making their own-Taſte the Rule of Wit; 
Fel quia turpe putant, parere minoribus, & que | Or to their —— corning to ſubmit; 


. uberbes didicere, ſene f 
Juvenal. Sat. 15. » ſenes perdenda fateri. That what t 


ey Beardleſs learnt, Al Beard they ſhould * 


In furious Anger they each other mock; 
Each calls the other's God a ſenſeleſs Stock, 
e loc lis own Divine, tho' from the ſelf ſame Block 
Eſſe Deos quos ipſe colit. , ne Carver fram'd chem „Nr. Tate. 
95 Cicero Off. 1. Nam quicquid ejuſmodi eſt, in quo non poſſint plures excellere, in eo fit plerumque tanta content is, ut difficilimum ſit, 
oe] ſervare ſocietatem. Whatever is of that Nature, as not to admit more than one to excel in it at the ſame time, uſually proveth the 
3 ; Jeet of ſo much Strife -and«Contention, as exceedingly to endanger the ſacred Peace of Society. Sit iſta in Grecorum levitate perver- 
—_ 1 malediflis inſettantur eos d quibus dg veritate diſſentiunt. Cicero de fin. bon. & mal. Lib. 2. Chap. 23. It is a Perverſeneſs 
VF penn — to the Grecian Levity, to 1 - 1 from whom they differ in Opinion. See alſo Charron Of Wiſdom, Lib. 1. Chap. 7. 
23 Norles TS 3 0e) Thus Socrates diſcourſerh, Xenophon. Apomne m. I. 1. Ser, e Exeoiv of dg mt d g 
=... * 1 % desen, v Tug vit  wpzhiol, » re gung xe Exuacy ννννννD,ðHeůj̃ T MAEHNg, 
ao T 3 V ide vouitov]es, . tape ai; D Nyoyrownvirles ivarneviaty mazwuxir, , 4 ters HG 
3 2 Y oVTueVNG why ey kpog, won le d S . en have partly a natural Propenſion to Frienaſhip. For 


F 


- Summus utringque _ 
Inde Furor Vulgo, quod Numina vicinorum 


Odit uterque locus, quia ſolos credit babendos 


' 
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— ws CE each other's Aſfiſtance, and are comforted with each other's Pity, and make the Return of mutual Thanks, upon 
ap 10 Re ft a „ and Favours, And wit Aur are enclin'd to Enmity ; for taking a Fancy to the ſame Things, as good and plea- 
5 3 4 2 th fall into Nuar rel and Oppoſition about them. Now Anger and Contention are the proper Marks and Character: of 
. deſirin 75 * Envy, and Suſpicion, ond Covetouſneſs never fail to produce the moſt violent Hatred. Seneca de Ira l. 2. c. 34. 
=: the 4920 [rw porn ns m__ fo ” ay Band e. and * 1 is often the — 29 Hatred — 2 For theſe 
J BY in mall, and not to be poſſeſs one, un ibly from another Go 
_— f\gbting and reviling. Add. Charron de la Sele . I. 8 39. n. . 1 — * WW 
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Divine Power produc'd out of the Earth, a Com- 
panion was ſoon join'd to him different in Sex, 
whoſe Subſtance was therefore taken out of him, 
to engage him immediately in the deepeſt Love 
and Affection for her, as being Bone of his Bone, and 
Fleſh of bis | Fleſh. This Primitive and Original 
Couple Got Almighty was pleas'd to unite in the 
moſt Solemn Manner, and with the moſt Sacred 
Tie; and ſince from them all Human Race order- 
ly deſcended, we may conceive Mankind mutual- 
iy engag'd, not only by ſuch a vulgar Friendſhip 
as might reſult from Similitude of Nature (4), but 
by ſuch a tender Aﬀection as endears Perſons allied 
by a nearneſs of Race and of Blood: Altho the 
Senſe of this kind Paſſion may be almoſt worn off 
amongſt the Deſcendants, by Reaſon of their 
great Diſtance from the common Stock. Now it 
any Man ſhould pretend to diveſt himſelf of this 
Affection, and entertain a Temper of Hoſtility a- 
gainſt all others, he ought to be cenſur'd as a Re- 
volter from the primitive and natural State of 
Mankind. Nor will it ſignify much here to 
object, that even from this Account of Matters it 
follows, that the natural State of Men is a State 
of War; in as much as if Societies were therefore 
inſtituted at the Beginning of the Worid, to make 
on (1) live peaceably together, it muſt be true on 
the contrary fide, that without Societies, Men 
would not have liv'd peaceably, and that hence a- 
roſe the Neceſſity of making Societies be born with 
them. To which we reply that our preſent En- 
quiries are not made after ſuch a natural State, as 
may be conceiv'd by che help of Abſtrattion, but 
after ſuch an one as really has been and is now in 
the World And that therefore, ſince the firſt 
Mortals were plac'd in ſuch a State as inſpir'd them 
with Love, and not with Enmity, and ſince from 
this State all the reſt of Mankind deſcended, it is 
plain if Men were mindful.of their firſt Original, 
they might be rather accounted Friends than Foes. 
Nor were Societies therefore eſtabliſh'd amongſt 
Men from the Beginning, to : hinder a Natural 
State from taking place, but becauſe human Kind 
could not. otherwiſe have been propagated and 
preſerv d. But a State of- Nature did then ariſe, 
when Men being largely multiplied could no 
longer be contain'd in one Society. (2) Hence 
it's Nonſence to ſay that wichout the Help of a So- 
cial Condition, Mankind:at the-Beginning of their 
ing would have liv'd like Enemies one toan o- 


E. 


had 


on i 
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ther, unleſs we firſt ſuppoſe, that in the Begin. 
ning of Things a multitude of Men ftarred up to. 
gether, without being beholden to one another for 
their Production. Ariſtot. Rhetor. l. T. c. T1. (3) Becouſe 
whatever 4s according to Nature, is pleaſant and agree 
able, and becauſe thoſe Things which are allied in 1h, 
Original baue a natural Reſemblance to each other, al 
Things that are thus related, and thus alike are, 4 
monly ſpeaking, as mutually delighiſul as Man to Aan 
Cicero de Fin. I. 3. Nature bath given Men an L. 
niverſal Recommendation to each other; on which accom: 
every Man owes fo much to his Neighbour - barely 
the ſake of being a Man like himſelf, as ſhould hind, 
him from ſhowing any Unkindneſs or Strangeneſi. Idem. 
de Nat. Deor. I. 1. Do you not ſee how full Natur, 
is of Charms and Engagements, as if (be intended t :# 
the kind Procureſs to herfelf ? Do you imagine there 5 4. 
ny Monſter of Land or Sea, which is not delighted vit 
the Fellow-Monſter of its m Race and Shape ? Andi 
it any Wonder then, that ſhe ſhould have inſtill] 1, 
Principle into Man ( the moſt Noble Member of hc; 
Family) ro think nothing ſo beautiful as Man ? Quin. 
ctil. Declam. 5. 'There is a Publick, or Univer 
Kindred among ſi Men, derived from Nature their Cm 
mon Mother. Add. M. Antonin. I. 9. ſ. 9. Where: 
proſecutes at large the Argument of the Likenel# 
Nature, enclining Aden to Unity and Love. Add. & 
D. Cumberland. de L. N. c. 2. {.18. We muſt inter. 
pret only of particular Love and Hatred that San. 
ing of Beli in Procop. Hiſt. Vandal. I. 2. h 
Nature Men bave neither mutual Affection nor mund 
Averſian. But their particular Actions, either by thi 
Agreeahleneſs inviting our Company and Friendſbis » 
by their contrary Diſpoſitions provoking our Hoſtility, . 
der ſome the Objects of cur Love, others of our Hate. 
VIII. As to Mr. Hobbes's Reaſons, they are eaſſ 
anſwer' d. In the firſt place, thoſe cannot imme 
diately hurt one another, who are divided by Di 
ftance of Place; for he who is abſent cannot hin 
me, except by ſome Body elſe who is preſent, al 
my Poſſeſſions cannot be deſtroyed unleſs by o 
upon the Spot: Therefore, ſince thoſe who liv 
ſeparately, or at a Diſtance from one another, n 
offer no mutual Hurt ſo long as they continue th 
diſtant, it doth not appear why ſuch Men ſhoull ? 
not rather be reckon'd Friends than Enemies. Fo 
if any Perſon is more inclin'd to call them Neu, 
he ought to underſtand, that the Term of Fricn-* 
ſhip my be there fairly applied, where there 5 
neither Will nor Power to injure (1). And th 


(a) And ſuch is that ſpoken of in T. 3. D. de Juſtit. & Fure. 
makes it to conſiſt, not only in doing no Injury to cthers, but in the real and outward Performance of Kindneſs towards them. 


8, VII. (1) The Original has it, nd illi pacatè viverent, that they might not live in Peace. 
10 all the Editions, even that of Mr. Hirtius in 1706, and therefore I have changed 


nat live in perpetual Diſcord, as the Engliſh has alſo, 


(2) Tradition has preſerved ſome plain Foorſteps: of it among the Pagans, See Grot. de Ver. Rel. Chrifliane Lib. 1. , 15. 4 


the Interpreters upon As vii. 25. 


* 


(z) The Creek of Ariſtotle is, K z m yore o 5x, 74 _ N dard ger Ne 81 i: * 4 
a N N ; Jr ir, 4 v | 

am communis hominum inter bomines fit naturalis comme atio, ut oporte at IE 

vigeri, And again che ſame Author ſays, Non vides, quam blanda conciliatrix, & quaſi ſui fit lena Natura? An putat ullan ©} 

terra marique bellu m, que non. ſui generis bellua maxime delectetur? | | 


ſeripfit, ut nibil 3.745 qudm haminem putaret, eam eſſe cauſam quod Deos hominum ſimiles putemus. Beliſarius's Words in Procis al 
3 


deut, SE as, 0s 657-78 AD, Ju HH , aviewro, 


are, e 1 Yo; udWves 


Tots 


, ; TH m A- pd n d avs &̃ Walius diners Eoorer, dr d ei ors Lug, N 7G da 0 Wl 
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G1. | | | | YH 
S. VIII. (1) The Original imports, Word for Word, by the Will and Power not to hurt; but ſince our Author treats hete! 7 
Ach Men as are not in a Condition to do Injuries one to another, tho' they have a Defire to do ir, I believe that this Sentetæ 
may be better tranſlated, 4 ſimple Want if a Deſire to hurt, nined with an Impoſſibility to di it adtually, may paſs for Friendſhip» 


p 
: & 
- I 7 
5 — — by, 


" (b) This is contYary to Ariſtotle's Not ion of Friend lis x! : 4 


A groſs Contradiction, cho : it be continue! 
the Words, and rendred them, That they n 


v Ciceros Words are, Ex hoo noſeitur, 11 1 
ab homine, ob id ipſum quad homo fit, non ao 4 
— Quid igitur mirum fi hoc endem modo hamini natura it 3 
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as for that Equality of Strength which Hobbes al- 
ſerts, it is certainly more (a) (2 ) fit to reſtrain, 
than to provoke a Deſire ot hurting. For no Man 
in his Wits is very fond of coming to an Encoun- 
ter with his Equal, unleſs he is either driven upon 
it by Neceſſity, or by the Fairneſs of the Oppor- 
tunicy put in Hopes of Succeſs. Otherwiſe, to 
engage in an unneceſſary Fight, where the Blows 
one gives will be return d with no leſs Force, and 
where the Event is meerly dubious; 1s no better 
than Fool-hardineſs. For when two equal Com- 
batants are ſo far engag'd as to put both their Lives 
in Danger, neither of them can poſſibly gain ſo 
much by the Victory, as he muſt loſe who is kill'd 
in the Fight; nor is it ſo much to have taken away 
another's Life, as to have hazarded one's own. For 
the Danger to which I expoſe my Life, takes from 
me more Good, than can poſlibly accrue co me 
from my Enemy's Life being in the ſame Danger; 
nor is his Safety increas'd upon account (3) of the 
Uncertainty of mine : But each Party is a Loſer, 
and yet the Loſs of neither turns to the Advantage 
of the other. 

Beſides, the Cauſes alledg'd by Mr. Hobbes, why 
Men muſt have a mutual Deſire of hurting, are 
only particular, and therefore cannot infer a Ne- 
ceſſity of an Univerſal War of all Men againſt all, 
but only a War of ſome particular Men againſt 
ſome others. And then it doth not always hap- 
pen, as he would ſuppoſe, that modeſt and civil 
Men, ſhould have a more fierce and inſolent Ge- 
neration living near them; or if the Caſe be ſo, 
yet it is not neceſſary that the latter ſhould be in 
a Humour of invading the former. Contention of 
Mit prevails only amongſt Men exalted above the 
ordinary Level; the greater and vulgar Part of 
Mankind have none, or but very ſlight Touches 
of that Diſeaſe. Nor has the All-wiſe Creator 
been ſo unkind or ſo ſparing in his Proviſions for 
human Race, that two Perſons muſt always lay 
Claim to the ſame Thing. Farther, the general 
Wickedneſs of Men may have ſo much Effect as 
to hinder any one from raſhly thruſting, or offer- 
Ing (as it were) his bare Breaſt to another, eſpe- 
cially if he has not a Knowledge of him (b) (4). 
But that this Suſpicion or Diffidence ſhould pro- 
cced ſo far as to the ſeizing or the oppreſſing an- 
other, unleſs he hath declar'd a particular Deſire 


and Deſign 'to hurt us, no Man of Senfe will ad- 
mit. (5) Cicero (Off. T.) rightly calls it, an Injury 
out of Fear, when he that is contriving to do another 
Man Miſchief, doth it by way of Prevention, ſuſpetting 
be ſhould otherwiſe ſaffer Hurt from the Quarter where 
he now offers it. Hobbes is the more inexcuſable for 
maintaining that his Natural State cannot be re- 
mov'd and broken up, but by letting in the So- 
vereignty of another, and by uniting in the ſame 
Commonwealth. For that thoſe Commonwealths, 
how-diſtin& ſoever, which are allied by Friend- 
ſhip and by Leagues, ſhould ſtill continue in a 
State of mutual War, is a Contradiction evident 
to the common Senſe of Mankind. Nor ſhould 
we (as he would have us) diſcard all Peace, as not 
deſerving that Name, which is not ſufficiently 
firm and certain, any more than we ſhould for- 
bear ſaying, that ſuch a Man is in Grace and Fa- 
vour with another, becauſe the Wills of Men are 
ſubject to continual Alterations, | 
IX. We muſt likewiſe take ſpecial Care to ob- 
ſerve, that we are not diſputing about the Natural 
State of a meer Animal, govern'd by the ſole Im- 
pulſe and Inclination of the ſenſitive Soul; but 
of an Animal whoſe nobleſt and chiefeſt Part 1s 
Reaſon, the Sovereign and Controller of all other 
Faculties; and which, even in a Natural State, 
has a common, a firm, and an uniform Meaſure 
to go by; namely, the Nature of Things ; which, 
laſtly, is very free and ready in offering it ſelf, ſo 
far as to inſtru& us in the general Precepts of 
Living, and the Dictates of Natural Law: And 
thoſe who would rightly . deſign and reprefent a 
State of Nature, ought 4 no means to exclude 
the juſt Uſe of this Reaſon, but ſhould join it 
with the Operations of the other Faculties. For 
as much then as Man has not only the raſh Cry of 
his Luſts, but alſo the ſober Voice of Reaſon (not 
meaſuring it ſelf purely by private Intereſt) to 
hearken to, if his wild AﬀeRions incite him to a 
War, ſuch as that extravagant one of all Men a- 
— all, his Reaſon will be more powerful in diſ- 
wading him from it; and that chiefly by giving 
him theſe two Intimations, that a War undertaken 
without Provocation from the other Party, is both 
(1) unſeemly and unprofitable. For it is eaſy for 
any Man to gather thus much, that he did not 
exiſt of himſelf, but was produc'd by ſome Supe- 


2 


(a) See D. Cumberland de L. N. c. 2. ,. 29. Thus 
quals, 


therh Pompey, that this was the only time to 


ach other, and Craſſus on the Side of the former, and Pacorus 


— 


Pough it were never ſo much in their Defires. 
boſe Temper and Deſigns he is not acquainted wit 


(2) The Latin of g. Curtius is 
ares eſſe, qui — oſs 
deret, & pares ambo viderentur. 
mov is Evupuagiar, 6 78 


lien (3) The Original 
1 ; wh ſeems to intend, but in the Edition of Frankfort 
aft is Sentence is taken; and fo I have tranſlated it, 


(4) See Chapter 5.5. 6. and Lib, 
(5) Cicere's Words are, Atque ills 


S. IX. (1) It 


is in the Original, inuti 
ad not barely, r 


unſeemly and unprofitable, 


The Scythians thus ſpeak to Alexander, 
non ſecerunt inter ſe periculum virium. Ceſar's Words are, 


5  epgbaivey n xr C and not 73 as it 
in moſt of the Editions runs thus, Quoniam inde certa eſt mea, which imports a contrary Senſe than the Au- 
che Reading is true, inde incerta, as it is in Dr. Cumberland, from whence 
as alſo doth the Engliſh Tranſlator. 

3. Cod. 6. 8. 9. and Lib. ** 5. * 3. following. 

N V ori quiaem injuria, que nocendi cauſa de induſtria inferuntur 
i nocere alteri cogitat, timet, n# ſi id fecerir, Toſe A* afficiatur —_ de a 
but the Sequel makes it evident, that it ou 
See Note 1. upon 5. 7. of Chap. 3. Lib. 1. 


0 


— 


the Scythians argue in Q. Curtius, I. 7. c. 8. The firmeſt Friendſhip is between 
and thoſe ſeem properly to be Equals, who have not made Experience of each other's Strength, So Caeſar (de B. C. 1.3) admo- 
treat of Peace, whilſt both ſeem'd Equals, and each had good Confidence of his own 
er. Florus makes the like Remark on another Occaſion. The Romans and the Parthians, ſays he, having try'd their Force againſt 
h , . . . A of the latter, having given them Examples of their mutual Abilities 
ey renew*d their ancient Friendſhip with equal Deference and Reſpect. In Thucydides, L. 3.5. 11. Edit, Oxf. Mutual Fear is aſſerte 

o be the ſureſt Guard of States, becauſe on either Side the doubting 


of their Safety would keep them from any open Attempt of Violence, 


1 ) Plaurus Aſinar. A Man dot h not ſhew himſelf a Man, but a Wolf, te another 


Nam & firmiſſima eſt inter Pares amicitia, & videntur 
Hoc unum eſſe tempus de Pace agendi, dum ſibi uterque con- 


The Words of the Embaſſadors of Mitylene in Thucydides, are theſe T3 & dviimaor SiO wivoy 


is commonly read] un acpiyxuy dv ematiiv SwTgem|ar 


ſepe 4 metu proficiſcuntur, quum is, 


ght to be underſtood, hurtful and prejudicial, 


Tior, 
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rior, who conſequently retains a Power and Au- mot only be uſed againſt Beaſts, but likewiſe againſt ſuch 


thority over him. And when he finds himſelf 


ſpurr'd on as it were by a double Principle, of jedticn. 


which one is wholly fixt on things preſent, the o- 
ther can embrace in its Thought what is abſent or 
future ; of which one drives him furiouſly on 
Dangers, Doubts, and Diſorders, the other con- 
ducts him to nothing but what is comely and ſafe; 
he will conclude without any Difficulty, that tis 
the Pleaſure of his Creator, he ſhould rather fol- 
low the latter Guide than the former. And when 
to this Conſideration is added, the exceeding 
great Benefit and Advantage of that quiet Condi- 
tion which Reaſon adviſes, a Man cannot but na- 
turally incline to Peace. Eſpecially, ſince if at 
any time he ſhould happen to negled his Reaſon, 
and follow his blind Paſſions, he would find by 
the ſad Event that he took the wrong Meaſures, 
and would be ready to wiſh thoſe Things to be 
undone, which were done againſt the Orders and 
Directions of his nobleſt Faculty. From all which 
we conclude, that the Natural State of Men, al- 
tho they be conſider'd as not united in Common- 
wealths, is not War, but Peace. And this Peace 
chiefly depends on the following Laws and Condi- 
tions; that no Man hurt another, who doth not 
aſſault and provoke him; that every one allow o- 
thers to enjoy their own Goods and Poſleſtions ; 
that he faithfully perform whatever ſhall be cove- 
nanred for, and voluntarily promote the Intereſt 
and Happineſs of others, in all Caſes where a 
ſtricter Obligation doth not interfere. For ſince 
the Natural State of Man includes the Uſe of 
Reafon, we muſt by no means ſeparate from it 
thoſe Obligations which Reaſon tells us we lie un- 
der. And becauſe every Man may diſcover it to 
be moſt for his Intereſt and Advantage, ſo to ma- 
nage his Behaviour, as to procure rather the Be- 
nevolence, than the Enmity of others ; he may 
eaſily preſume from the Likeneſs of Nature, that 
other Men have the ſame Sentiments about the 
Point as himſelf. Therefore it is very foul Play, 
in deſcribing this imaginary State, to ſuppoſe that 
all Men, or however, the greateſt part of them 
do act with Diſregard and Defiance to Reaſon, 
which is by Nature conſtituted ſupreme Directreſs 
of human Proceedings; and ſuch a State cannot, 
without the higheſt Abſurdity, be call'd Natural, 
which owes its Production to the Neglect or to 
the Abuſe of the natural Principle in Man (a). 

X. It will be in vain for any ona here to object, 
the ſtrange Barbarity which reign'd among moſt 
of the ancient Nations and People ; who ſeem to 
have had ſcarce any other Pleaſure, or any other 
Buſineſs, but the Purſuits of Plunder and (1) Prey; 
and amongſt whom Robbery paſs d for one of the 
particular Profeflions and Ways of Living. For 
thus Aritotle in his Politicks, reckoning up the 
{ſeveral Callings or Lives of the Herdſmen, the 
Husbandmen, the Fiſhermen and the Hunters, 
adds to the reſt the gi anoreuss, the Life of Thieves. 
And afterwards, War is in ſome ſort a Natural 
way of acquiring Poſſeſſion. For Hunting, or violent- 
ly purſuing, is one of its chief Parts; and this may 


Men as, tho they were born to obey, do yet refuſe Sub. 
We have numerous Teſtimonies to this 
Purpoſe in ancient Writers. Vid. Homer. Odyſſ. g. 
v. 73. and Odyſ}. 1. v. 252. on Which Place Did. 
mus tells us, that the Profeſſion of Robbers among ſt the 
Ancients was not Infamous but Glorious. Diodor. Sic. 
J. 3. c. 49. TheLybians on no account obſerve any man- 
ner of Right, or any manner of Faith towards Strangers. 
Cæſar reports of the Germans, that thoſe Robberie; 
do not fall under Cenſure or Reproach, which are pri- 
dis d beyond the Bounds of each particular State: And 
the Excuſe they alledge for them is, That they ſerv: 
for the Exerciſe of Youth and the Diſcouragement of 1lle- 
neſs. de B. G. 1.6. He tells us farther, That ever 
State reckon'd it the greateſt Honour and Glory to hazy 
as large Solitudes round them as poſſible, caus d by thi 
own Devaſtations: eſteeming it a noble Teſt imony of their 
Valour, that their Neighbours were fore d to quit the 
Country, and that none are ſo hardy as to live nur 


them. Mela, I. 3. c. 3. gives the like Account of | 
the Germans in general; but Tacitus ſpeaks in man- 


ner only of the Vendredi, a particular People + 
mongſt them. Of the Spaniards, Plutarch (in M. 
rio) reports, that Robberies paſs d among ſt them till that 
Time for Gallant Adventures. And Thucydides ſays a 
much of the ancient Grecians, L. 1. To the lame 
purpoſe ſome produce the Roman Law, (I. ult. U. 


de Colleg.) where thoſe Covenants are declar'd valid 
which paſs between / 3 aGar teyoulvwr, Or 3 ,, BY 
Perſons who unite on the account of Booty or Prey. Tho 


Salmaſins,deUſuris1.1.c.22. corrects the ancient Read- 


ing into «is , on the account of a drinking Match, 


Polybi us, l. 3. mentions it as a Clauſe in a League be. 


tween the Romans and Carthaginians, that the former i 
ſhould neither drive Booty to Maſtia a»d Farſeium, + 
yond the Fair Promontory, mor exerciſe Merchandize: 
As if both theſe Practices had been then eſteem'de- Þ 
qually lawful. Fuftin, I. 3. ſays of the People of 
Phocis, that they ſupported themſelves by Piracy, which 
at that time was look'd upon as Glory. Sextus Empiric. 
Hypor. I 3. c. 24. To rob and ſpoil is reckon'd by » YG 
means diſgraceful among it many of the barbarous Nat: 


ons: Nay, the Cilicians are ſaid to have account 


theſe Adventures moſt highly creditable and renown'd, || N 
as to pay Honours to the Memory of ſuch as died in tern 
Proſecution. And Neſtor, in the Poet, having kind) Bi 


receiv d Telemachus and his Company, asks them, 


What, are you Rovers of the Plundering Trade 0 .% 


Now if Robbing had been then ſcandalous, it 5 
not likely he would have entertain'd with ſo muc 
Civility Perſons whom he ſuſpected of ſuch * 
L. 2. D. de Captio & Poſtlim. 7. there be 


Courſe. 


Nation, with which we have no Tye of Friend 
Hoſpitality, or League, we muſt not preſently eſteem 11" 
Enemies : Yet whatever of ours comes into their Paſſeſia 
belongs to them; and even a Free Man of our Coun 

if taken by them becomes their Slave. Comp. L 118 
de verb. ſignific. Dio Caſſize, I. 54. ſpeaking of the 
Rhætiaus, Often plundering, ſays he, their Neig b 
the Gauls, they bad driven Booty from the Border: 1 
Italy, and had infeſted the Romans and their Allie 


5 9 
4 * 
— _ 


(a) This is moſt largely demonſtrated by Biſhop Cumberland, to whom the Reader is recommended for fuller Satisfaction. 
& X. (1) Here our Author uſes Virgil's Words, as he makes Numanus, firnamed Remulus, to ſpeak, 


f — 


Convetare juvat peas, C 


Semperque recentes 
vivere rapt9, Aneid, IX. v. 612, 613. 


— 
it "8 4 

& * 2 
8 p 4 Wh F 
.' 8 
A -» 

N "= 


1 


— 
Pe 


8 II. Of the Natural State of Man. 1 15 


g - eſtabliſh'd by bare Nature, without the Interven- 
rheir Paſſage roroug oy 8 251 in pong abi tion of any La Deed ; and that therefore it de- 
ceiv'd Cuſtom among fi them, io . by ſolemn Leagues pends ſolely on that Obligation of Natural Law 
with all thoſe whom 5 pd weeks 7 6 par ai ) obſerves of by which Men are bound as they are reaſonable 
and Agreements. n 5 1 / bc ve 4 ſtrifker Creatures; and doth not owe its firſt Introduction 
the , 7 WS 5 5 3 5 the endeavour to the Agreement and Covenant of Men. Hence 
Concord among il themſe Des 3 5 * Fd 1 to us it ſeems uſeleſs to frame any Pacts or Leagues, 
tterly uo deſtroy all beſides ; not only their Borderers a | 9 F this Uni. 
2 Peopl hom they can force an barely for the Defence and Support of this 
Neighbou's, but ny Peop 2 to 1 (2) This eons verſal Peace (1). For by ſuch a League or Bond, 
ft = 55 that are given nothing is ſuperadded to the Obligation « — 
1 j aw of Nature; or, no Agreement is made for 
45 a | 'S 5 rang . of 0 <jary 1 of any — which Men were 
the grois Dupe a ai, he Law of Nature bound to per- 
ons, by which every 8 hoſe ga; p. qr Ts So * * former Obligation rendred 
orgs EPR SS 5 e b NE ſtreighter or firmer. by ſuch an Addition. For 
N ti bs ſe both Parties to remain in a NaturahE- 
Ein —— fore] ——_— conſcanencly not to be held to their 
nnn fr : 4 K ſon, Cre by any other Tie, than that of Reve- 
e Aae ns p —— of cor- rence towards Go Almighty, and Fear of ſuch 
were 092 O08 1 4 10 0 th dot Joly from Evil as may fall on them it they break the Agree- 
IT ay! ea Pry 'M F- even in thoſe Nati- ment. Though indeed there appears ſomew hat 
ne d that the Laws of of Baſeneſs and Loulneſs in refuſing a Thing which 
ons, ſenſible enough to apptehend that the Laus PFF 
n ** — Power at — Sh the injur'd Party hath, 
e N — On 38 of proceeding againſt ſuch a Violator of Nature's 
x aligns way q Negſz& and in Contempt Law, this is altogether the ſame, 22 any 2 
1 : : t hath been made or not. Men 
on. RF act 45 ge —_— —_— and Civility muſt needs 
promiſcuous Liberty of Rapine dot not flow as 6. * he entring into any ſuch Compact, the 
Conſequence from a State of Nature, is evident, abhor t 4 2 Fo: of Re outs ches 
becauſe the like ill Effect is not ſeen in the State Heads an 4 n Os „ 
ae 9 CONE 4 . N ap iſt — _— W before an expreſs Com- 
another, which is really Natural. Nor mu , 
admit What Hobbes farther 7115 that re * 1 n Pk, ped 
es = * 2 he For 4058 "who bad feel, that his Injunctions had not already laid 
95 — A in this Manner without Provocation, A ſufficient Neceſſity upon us, unleſs we ourſelves 
der e Kere er dar Ree i ae af ae Filer e des ge di Une 
bY 8 — * have pended on our own Pleaſure. Therefore in every 
ſhe * ſuch rough Uſage to a third Perſon, who Covenant ſome Matter is to be inſerted, the Per- 
bal offer'd no = or Molcſtation to us before. formance of which the an 5 7 * not have 
) he required from me a bare Right of Nature, or 
72 1 1 10 mu ing 1 — Which by virtue of = Right — I did not fully 
to SS} Nor is 1 Remark more tolerable and perfectly owe him; tho' it now becomes a true 
which Hobbes ſubjoins, that this Kind of Life was not and abſolute Debt, "ooo my 8 ang ra 
Eo „C 
nor cruelly. As it was the Cuſtom of ſome, whoa lai ets - ; bs and imei e ngſt 
violent Hands on every thing elſe, to ſpare the Perſons not ſet it _ Fa « an r 
Lives, and to paſs by the Ploughing Oxen, and all the the Terms an 0 = — nit = 3 
Inſtruments of Husbandry, Which they did not as if will not act perfidiouſly tow "ng Agency 3 
they were oblig'd to it by the Law of Nature, hut pure- will not pillage or plunder him; fo thar ow » 
ly conſulting their own Glory, left their Cruelty ſhould a ſhameful Agreement, in which a Man! on! 
ee 
to accompliſh only half a Villany : that is, f 
carried it through, would not have turn d to ſo Right againſt him, as he obtains and exerciſes over 
much Advantage, Beaſts. Yet ſuppoſing any ſuch Robberies 72 
XI. When we affirm that the Exerciſe of a Depredations, as we have been lately 1 5 
Peace towards all Men as ſuch, is the Natural to prevail amongſt ſome Barbarous Nations, then, 
State of Man, we imply that it is inſtituted and in order to the reſtoring the Univerſal Peace, there 


(2) But this very Example may prove to our Author, that his Conjecture is not good, ſince the Poet ſers it down as a fingular 
Example, and he could not bur know, that the Heathens did not har 


e, and perſecute one another purely for Religion s fake. The 
Truth is, it was their 1gnorance of the Law of Nature, and of the true Religion, which cauſed them to approve of theſe publick 
Robberies. And if any Perſons looked upon them as unjuſt, yet they were forced, in a manner, to practice them, partly for 
their own Preſervation, and partly by way of Repriſal, we may find that the IV aelites themſelves uſed them, as appears from 
the Example of 7Jephtha, Faces, xi. 3. upon which Place conſult Mr. Le Clerc's Comment. In fine, We may obſerve, that in the 
Select Obſervations, printed at Hall in Saxony for ſome Years, there are two Diſcourſes upon this Subject worth our reading, Vit. 
the ſixth and ſeventh in Tome VII. thus entituled, the one, Hiſtoria de latrocinio Gentis in Gentem; and the other, Moralitas 
Latrocin. Gent, in Gent. The Author is, Fames Thomaſius, the Father of Mr, Thomaſius, the famons Profeſſor of Law at Hal! 
n Saxon). . ; 


S. XI. (1) Sce Lib, 8.Chap,ss, S. 2. following. 7 | 
(1) 25. 9. $. 2. follow ing Q 2 would 


—— 
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would be occaſion to enter into Covenant, by 
which all Parties ſhould tie themſelves to the Pra- 
Rice of the Law of Nature towards one another. 
The Caſe is much the ſame, when two Nations, 
hitherto engag'd in War, ſhall, by Agreemenc, 
lay down their Arms on both ſides; for ſuppoſing 
that they do not come to any Terms of Settle- 
ment about particular Matters and Performances; 
then the only thing concluded on and eſtabliſh'd, 


is that General and Common Peace. We find in- 


deed in Hiſtory, many Examples of Common- 
wealths reduc'd to ſuch Extremities, as to purchaſe 
of their Spoilers this (2) Univerſal Peace and For- 
bearance of Injuries, not only by Compact, but 
by Tribute. Claudian de Laudib. Stilicon. . I. v. 2 10, 
211. ſays, that the Ancients were obliged to do ſo, 
in theſe Verſes, 


Mi terribiles, quibus otia vendere ſemper 
Mos erat, & fda requiem mercede paciſci. 


— Thoſe dreaded Foes, 


Traders in Peace, and Huckſters of Repoſe. 


If between Nations or People, hitherto not 
known to one another by Benefits or Injuries, by 
Peace or War, any common Leagues are made, 
without deſcending to particular Points or Con- 
ditions ; ſuch Leagues are ſuppos'd to be entred 
on for the Eſtabliſhment of a Friendſhip, which 
is reckon'd to imply a cloſer Union, than is pro- 
duc'd by that general Peace of Nature. Or elſe 
we may take them only for ſolemn Proteſtations 
made by both Parties, that they will for the fu- 
ture obſerve (3) their mutual Offices and Duties. 
In the ſame manner as Perſons related, at their 
firſt Meeting, or their firſt Knowledge of one an- 
other, are usd to make long Declarations and 
Promiſes to expreſs their mutual Benevolence and 
Love. 

XII. After all, it muſt be confeſs'd, that this 
Natural Peace is but too weak and uncertain, and 
ſuch as without other Aſſiſtances, would prove but 
a very mean Defence to the Safety of Mankind ; 
ſo that we might well enough expreſs, and repre- 
ſent it in Ovid's Verſe (a); 


Pax tamen interdum e#t ; pacis fiducia nunquam, 
A Peace which all pretend, yet none can truſt. 


The Cauſe of which Unhappineſs is the great 


Power of Jugurtba, we are told the chief Things 
that frighted him and ſet him on his Guard, were 
the Nature of Mankind, covetous of Dominion and Gy. 
vernment, and violently bent on gratifying its Deſires ; 
and then the Advantage of Opportunity, which by th, 
fair Hopes of Gain and Succeſs, is able to ſeduce Men 
to ambitions Practices, who were otherwiſe moderate e- 
nough in their Wiſhes and in their Purſuits. Indeed 
theſe pernicious Charms of Avarice and of Am. 
bition have taken ſo faſt hold on human Minds, 
that even the moft mild and gentle Doctrine of 
our Saviour CRRIS＋T, which is perpetually in- 
culcating the Rules of Peace, of Kindneſs, of 
Good-will, of Propenſion to forgive Injuries, of 
Humility, of Contempt of Riches and Worldly 
Power; hath not been able to extinguiſh the moſt 
unjuſt Oppreſſions, Treacheries, and Wars amongſt 
the Profeſſors of that Holy Religion. So that Ply- 
tarch's( a Deſcription will too exactly hit the Chara. 
cter of ſome Chriſtian Princes, whoſe Deſires, not Sear, 
nor Mountains, nor Deſarts, can ſtop and conclude; not the 
Bounds which ſeparate Europe and Aſia can circumſcribe, 
When ſuch ambitions Spirits border on one another s Poſſeſ- 
ſions, it is ſcarce poſſible that they ſhould live ſatisfied 
with their proper Shares, and abſtain from mutual In- 
juries and Invaſions. In effect they are continually en- 
gag d againft each other, Envying and Plotting being 
the neceſſary Conſequences of their Temper. As for the 
two Names of Peace and of N ar, they uſe them juſt a 
they do Money, not as they are determin d by Reaſon, but 
according to Cuſtom and Convenience. Nor doth Pa- 
terculus's Remark affect only the Romans and Car- 
thaginians, when he ſays (4), Among ft thoſe Peil, 
there was perpetually either a War, or a Preparation fa 
War, or a deceitful Peace. Therefore, as it is the 
Duty of an honeſt and good Man to reſt content- 
ed with his own Log, and not diſturb the Portion 
of his Neighbour either by actual Invaſions, or by 


9 an «a 1 — 


covetous Deſires: So it becomes a cautious and 


wary Man, and one who has a true Care and 
Concern for his own Safety, in ſuch a Manner to 


believe all Men his Friends, as that they may ſoon 


turn his Enemies; in ſuch a Manner to obſerve 
this Peace with all the World, as a State which 
may ſuddenly be converted into War (b). And 
the famous Saying of Diony/ius Halicarnaſſæm (5), 
ſhould often run in our Thoughts: So long «& YG 
Wicked Men have the Power of doing Miſchief, thy 
cannot want the Mill. For which Reaſon Euripids RW. 
(6), tells us, that a prudent Diffdence u a mo#t 1ſeful i 


1 . and advantogious Quality: And that a wiſe Man f W ſure 
Wickedneſs of Men, their unbridled Luſt of Power, ought ()) neither to act like a Sheep, nor like » iWmoſ 
and their Deſire of encroaching on the Rights and 114 Beaſt, to be neither tame in ſuffering Violence, Wctior 
Poſſeſſions of others. When Aicipſa King of Nu- nor furious in offering it{c). a h 
. midia, in Saluſt (2), grew jealous of the growing Tacitus, in deſcribing the Manners of the Germ! WC uſt 
1 2 — — = 
i (a) Vid. de Triſt. I. 5. Eleg. 2. v. 71 (b) Comp. Sopbocl, Ajax. Fl It v. 680 2 d 8 _ 
Y (4 . „J. 5. Eleg. 2. v. 71, omp. Sopboc /. Ajax. Hagel l. v. 688, Cc. c) Add. Hobbes de Cive, c. 13. .. 55. * 
874 8 8 to War FR Mallii. but in Miſtake, See Os 1. Chap. 3. 8. — Ni 6 1 f 
3) i.e. Which the one could not require of the other in Strictneſs, or by virtue of any indiſputable Ri pears 
what our Author has ſaid a little — ; 2 7 mo > age 
g. XII. (2) Saluſt. Bell. Jugurth. c. 2. Terrebat eum | vix Micipſam] natura mortalium avida imperii, & præceps ad explendam the K 
anni cupidinem; bræterea Opport unit as, ſuæque 2 liberorum ætatis, que etiam mediocres viros ſpe prede tranſverſos agit. . 23 | ark 
A _ (3) Plutarch in Pyrrho, & 389. Edi. Weeked. Os » 5 mAzyC, x , e evolxnrTO neeuia ee id) + aagovstidg 50 F * 
4 01 Neupr]zs tv lu 9 Agiay rig wovss selg ug, rde mIvmiay — Avoiv , ovoudTov, omg vofuαναH o, I, K 5118 as 
7 TW TU 9.7 ov11 %eavlar regs N UNLTTIION: rede N Jxauov. | 4 
Y Vid, L. 1. c. 12. Aut bel lum inter eos populos | viz, Romanos, C Pœnos] aut belli preparatio, aut infida Pax ſuit. | S. 1, 
; (5) B. 6. Ear ꝙ av mgy u, =, un NN mis Tornpois Td bunt Irs 
| (5) Eurip. Helen. v. 1633, 1634. peg yer Toer Sf dmcing 8 
a 1 & Ls & „ XeαάαααHνeεE gegwi!. ech 
| (7) The Greek is, Mn ds Tegan, & x) Sen, I Ger, ws hnelor. We know not from whence theſe Words are take 1 N 


The Engliſh Tranſlator attributes them to Euripides, but withont any Certainty. q 
| Nation:, 3 


W. 
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j eſe two Characters of the and Horſes make them Fa mom and Terrible, in the midſt 
. very remarkable for their of their Peaceful Repoſe. The latter, he tells us, c. 36. 
O poſition (8). The former he calls a moſt noble were too fond of cheriſhing a long and a decaying 
People who chuſing to maintain their Greatneſs by their Eaſe. This mas more pleaſant o them than ſafe. For 
Fuſtice living in Secrecy and Quiet, without Ambition, among ſrout and daring People, "tis never the true way 
and without Inſolence, by never inviting War, they ne- to lie ſtill ; and where Men are buſy in Action and Con- 

feel it; by never doing, they never ſuffer Violence tention, Honeſty and Probity belon s fo the Titles of the 
— Spoil. "And this is the principal Mark of their Vir- Conque4or (9). Thus the heruſci, who had once the 
tue and of their Power, that their Superiority is not ob- Repute of Equity and Fuſtice, now lie under the Imputa- 
tuin d by Injury. Tet they have always Arms ready at tion of Folly and Cowardice. So true is the Obſerva- 
hand for their Defence; and upon Occaſion could bring tion of Dio the Orator (10), that thoſe who are be#t 
toget ber a mighty Army: And their Numbers of Men prepar d for War, may mo#t ſecurely live in Peace. 


5 (5) Tacit de Morib. German. c. 35. u. 4, 5, 6. Populus inter Ger manos nobiliſſimus, quique magnitudinem ſuam malit juſtitia tueri, 
1 ſine cupiditate, ſine impotentia, quiet i ſecretique, nulla pro voc ant bella, nullis raptibus, aut latrociniis populant ur. Idque precipuum 
2 virtutis, Cy virium argumentum eff, quod, ut ſuperiores agant, non per injurias adſequantur. Prompta tamen omnibus arma, ac ſi res 
poſcat, exercitus; plurimum virorum, equorumque, & quieſcentibus eadem fama. ; F ; * : 

9) The ſame Author's Words are, Cheruſci nimiam, ac marcentem diu Pacem inlaceſſiti nutrierunt, idque jucundius, qudm tutius 
fuit, quia inter impetentes, & validos, falſe quieſcas, ubi mann agitur, modeſtia, & probita s nomina ſuperioris ſunt. Ita qui olim 
boni equique Cheruſci nunc Inertes, & ſtulti vocantur. 


(10) Grat. 1. de Regno. p. 6. Ed. Par. Morell. Ori Tols nga νοννν, magrondaruivols, b ν HE? ephblu ayer 


— — — 
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CAA p. III. 
Of the Law of Nature in general. 


The CoNTEN TS. 


J. The Connexion. XIV. The true Original of the Law of Nature 17 deri- 
II, & III. The Law of Nature is not common to Man ved from the Condition of Man. 
and Reaſts. XV. The Fundamental Law of Nature. 
l IV. The Objett of the natural Law not neceſſary be- XVI, XVII, & XVIII. Hobbes's Opinion is en7uired 
c fore there 4 Law. into. 
3 V, & VI. Whether the natural Law is common to XIX. The former Original is ſufficient. 
a GOD and Man. XX. The Obligation of the Law of Nature is from 
y BY VII, VIII, & IX, The natural Law does not depend ' GOD. | 
1 upon the Conſent of Nations. XXI. Of the Eſtabliſhment of the Law of Nature. 
d X, & XL Whether Profit be the Foundation of Law. XXII. Some Things are ſaid to be of the Law of Nature 
to XII. Whether the Law of Nature appears plain from: reduttively and improperly. 
n tht End of the Creation. XXIII. Whether the Law of Nature is different from 
ve XIII. The Principles of natural Right are diſcover d the Law of Nations. 
ch by the Light of Reaſon. | XXIV. A Diviſion of the Law of Nature. 
nd : EI 
„ 1. Clnce then it appears inconſiſtent with the ſitive Conſtitutions; are Points which require the 
s Nature and the Condition of Man, that more careful Examination, becauſe if this Baſis 


bey N he ſhould live entirely looſe from all Law, and and Groundwork ſhould be ill laid, whatever we 


des perform his Actions by a wild and wandring Im- afterwards build upon it muſt fall of Courſe. *Tis 
fu! x pulſe, Without Regard to any Standard or Mea- (1) a good Rule of Plato (in Cratyl. p. 299. Edit. 
{an ſure; it follows, that we make Enquiry into that Francof.) A Man ought to be very ſtritt and accurate in 
; 2 moſt General and Univerſal Rule of human A- examining the firſt Principle and Foundation of Things, 


(ions, co which every Man is oblig'd to conform, and no leſt copious and diſtinct in explaining them; in as 
be is a reaſonable Creature. To this Rule much as theſe Points being once clearly ſettled, the whole 
Cuſtom hath given the Name of Natural Law, and Scheme of Doctrine regularly follows., And fo much 
may call it likewiſe the Law Univerſal and Per- the more ought this Rule to be obſerv'd in our pre- 
„%; the former, in Regard that it binds the ſent Subject, the more Truth there is in that Re- 
bole Body of human Race, the latter, becauſe mark of (2) Lactantius, I. 3. c. 7. p. 224. Ed. Oxon. 
cs not ſubject to change, which is the Diſadvan- Becauſe in framing the Manners and forming the Model, 
age of Poſitive Laws. What this Law is, whence of Life, it is the bigbeſt and mo#t fatal Danger to mij. 
e Knowledge of it ariſes, 'what are the chief rake; we ought to apply the ftrifter Diligence to the Stud, 
Marks and Tokens by which it is diſcover'd, what of our Duty. In this great Point there is no Allowance, 


x a | a" 4 Ji 
Nccters are to be referr'd to that, and what to po- for Error or Diſagreement, all ought to be of one Opinion, 


£ . | Mr. Barbeyrac's Notes on Chap. III. | 

| 32 (1) Plato's Words are, A N + apyic my] Or reg yudl . de Þ ma} aber i); N Th manls ox luv, irs 

* (2) 14 un "DORAT at Excivns of Err Feions ii Y nord Pays PATE 1 | 

| che q antius's Words are, Et quoniam in diſponendo vite ſtatu formandiſq; moribus, periculo majori peccatur, majorem diligentiam 

* d adhiber ly ut ſciamus, quomodo nos oporteat vivere — Hie vero nullus diſſidio, nullus errori eſt locus, omnes unum ſen - 
Porter, ipſamq; philoſophiam, uno quaſi ore precipere, quia ſi quid fuerit erratum vita omnis evertitur. 


tions, | and 
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and to declare with a Common Mouth the ſame Doctrine: 
Since the lea#t Slip may overturn the Rule and Order of 
Living. To the iame purpoſe Diogenes Apolionias, 
(in Diog. Laert. |. 9.) Segm. 57. Every Diſcourſe, in 
my Judgment, oug hi to take its riſe from ſome clear and 
manifett Principle; and the Style made uſe of ſhould be 
plain and grave. | 

II. The Roman Lawyers defin'd (1) the Law of 
Nature, to be that Law which Nature teaches all Li- 
wing Creatures; Which therefore is not peculiar to 
Man, but is apprehended and obſerv'd by other 
Animals: So that according to this Hypotheſis, 
thoſe things muſt be ſaid to belong to the Law of 
Nature, which Brute Creatures either affect and 

urſue, or avoid and abhor : Whence it naturally 
follows, that there muſt be a Law common to Men 
and Beaſts. . Which Opinion it's likely might pro- 
ceed from that famous old Notion about (2) rhe 
Soul of the World, of which all other Souls were a 
kind of ondous]z, or Particles, being in them- 
ſelves all of the ſame Nature, but exerting diffe- 
rent Operations, according as they fell on diffe- 
rent Bodies, and met with different Organs for 
the Conveyance of their Stength and Powers. 
Nearly allied to this Fancy was the Mere UU, 
or Tranſmigration of Souls, according to which 
Men and Beaſts were thought to differ only in their 
Corporeal Figure, having Souls altogether of the 
ſame Nature, and mutually lending to each o- 
ther (a). But the general Conſent of Learned 
Men hath diſcarded this Common Law of Ani- 
mate Beings : In as much as it is impoſſible to 
conceive how a Creature ſhould be capable of 


Law, and at the ſame time incapable of Reaſon. 


Heſiod. Op. & Dier. I. 1. 


T:iy Ai ð de,, vourr C Aixns) Derate Keoria, 
IN , x; hegt, x, ortivors mTelwols 

"E.Sey dAAnAss, Ke. & Mun tov tm” duns · 
*Avfewnurot  Edtoxs % N mov dg ien 

Tiyem. 


This Law did Jove for Human Race ordain: 
The Beaſts, the Fiſhes, and the Feather'd Train 
He left to mutual Spoil and mutual Prey, 

But Fuſtice gave to Men. 


And altho' there are ſeveral Actions of Men and 


—— 


Of the Law of Nature in general. Is : Book If. 


Beaſts very much alike, on the Performande of 
which, the former are ſaid to have fulfill'd the 
Law); yet in Strictneſs and Reality they are ex. 
tremely different, ſince they are done by Brute; 
our of ſimple Inclination of Nature, but by Men 
out of Obligation, of which thoſe other Crea- 
tures have no Senſe. And therefore we muſt ſup. 
poſe Authors to ſpeak Figuratively, when they at- 
tribute to ſuch inferior and dumb Animals, Jy. 
ſtice, Fortitude, Pity, Gratitude, or Chaſtity ; on- 
ly becauſe they perceive in ſome of their Proceed. 
ings the Shadow and Semblance of theſe Vir. 
tues (b), For Things which ſeem alike in their 
external Face and Appearance, are by no means 
the ſame, if they proceed from different internal 
Principles. As for Grotizs's Opinion (c), that 
ſome Acts of other Creatures are diſpos'd in an 
extraordinary manner, by (4) an external Reaſon 
or Principle, as the Works of Bees and of Ants, 
and the Frugality which ſome ſeem to uſe about 
what they have got, for the Benefit of their Kin- 
dred and Off-ſpring ; this is allowable only if we 
mean by it, that the Nature of theſe Creatures is 
in ſuch a manner temper'd by the Divine Creator, 
as to be capable of producing ſuch Actions; not 
that any outward. Principle violently guides and 
ſteers them (5), as a Pilot doth a Veſſel Nor i; 
it difficult to underſtand, why they do not diſco- 
ver the ſame Cunning in other Matters equally 
obvious; if we ſuppoſe with (6) the New Philo- 
ſophers, that whatever Form Irrational Animal 
enjoy, ariſes purely from the Figure and Diſpoſi- 
tion of Material Particles, and from the Variety 
of their Movements, Eſpecially ſince even + 
mongſt Men we may find thoſe who are extreme- 
ly quick and ready at ſome forts of Buſineſs, yet 

rangely dull and heavy about others, not more 
difficult and abſtruſe: Which can proceed from 


nothing elſe, but from the particular Diſpoſition WY 
of their Parts, eſpecially of the Brain and Sp- il 
rits (4) Thoſe therefore who will have a Law i x 
Nature in Brutes, becauſe they ſee them acting 
now and then with ſome, Appearance of Regul: 
rity and of Deſign, abuſe the Term of Law, by BY 


an undue and unneceſſary Application. 


Beſides, there can be found no Dumb Creatur: BY 


(a) Vid. Virgil. En. v. 724, &c, Ovid, Met. L. XV, v. 75, &c. 


(c) Prolegom. de J. B. & P. & l. x. de Ver. Rel. Chriſtiana. 


5. II. (1) Jus Naturale est, quod natura omnia animalia decuit. 


que in terrd, que in mari naſcuntur, avium quoque commune e$, 
Juris perita cenſerji. Digeſt. B. I. T. 1. of 


Diſſ. 8. makes ir appear, and moſt of the Roman Lawyers were o 
ving has proved by many Examples. See his Origines Far. Civil. printed at Leipſiek in 1708. p. 80, &c. 


hence follow, that the Definition of Natural Rights wi 
Buddeus in his ſirſt Diſcourſe of the Errors of t 
his Delineat io Hiſt. Juris Divin. Nat. r Poſit. c. S. 14. 
Hornius de Subjecto Fur. Nat. Cc. for they ſuppoſe, as 
take it for granted, by a Petitio 
produce, to prove, that accord ii 


juris eſſe Vincula putant, ſic homini nibil juris eſſe cum beſtiis. 


See what is laid upon 5. 3. Note 10. following. As alſo Cicero 


(4) The Origival has ir, Principio intrinſecb, contrary to the 


Bur Mr. Hirtizs has amended it in his Edition of 1706, 


— 


Nam Jus iſtud non humani generic proprium, ſed omnium animaliun, = 
Videmus etenim cetera quoque animalia, feras etiam, ili!" a 
_ . . f Fuſtice and Law. Leg. 1. S. 3. See Inſtit. B. I. Tit. 2. S. 1. - = 
vo 4 7's certain, that this was the Opinion of the Steſcks, as 1 T Lipſhs in his Phyſiol. Stoic. Lib. 1. Dif. 8. and I 
the ſame Principles as that Sect of Philoſophers, as Mr. % 


(5 See Mr. Buyle's Ditionar. Hiſtoric. & Critic. Tom. III. p. 2610, of the ſecond Edit. 


(5) Nevertheleſs our Author does not follow that Syſtem, as 
the contrary, Sec what I have ſaid, Lib. 1. Chap. 3. $+ 1. Nt. 1, 


(b) Vid. Selden. de L. N. & G. Secund. Heby. I. 1. c. 5. 
(4) Vid. Plutarch Conviv. Sept. Sapient, p. 163. E,dWecb. Wl 


But it does not ir" ll 
ch Vlpian gives, is grounded on this Opinion, as after our Author, 0. 
e Stoicks, which is amongſt his Anale#a Hiſt. Philoſoph. S 6. and Mr. Ludovic u 
affirm, who alſo quotes, 7. Thomas Phyſic. Chap. 38, Queſt, 32. . 
_— —— they neceſſarily muſt, that the Stoicks attribute Reaſon to Beaſts, but theſ i 
principit, without Proof, fince they alledge no Authority but the Definition 'irfelf, which the Bl 


ig to them, theſe ancient Philoſophers muſt believe that Beaſts bave Reaſon, The contrary 1 
pears by divers plain Paſſages. In homine optimum quid eft ? Ratio, 


Quid in homine proprium? Ratio. Epiſt. LXXVI. p. 294, 295. See 


by Seneca) Hic antecedit Animalia, Deos ſequitur —— - 
a 
Stoicks did not acknowledge a Law common to Man and Beaſts. 


ſo his CXXIV. Epiſt. p. 621, 622. is certain that th Wl 
Cicero is plain as to this Point, Et quo modo hominum inter 02" 
NG fot Wh 8 De finib, bon. & mal. Lib, 3. Chap. 20. and Diag. Laertiu. En 4" al 

c euToHE pb & 3) i A es 7% dana lis, dd my Aeg , &c. In Zenene, Lib. 7. $. 129. p. 445, Edit. Anf. 
a de Offic. Lib. 1. Ch. 16, and Grotius, Lib. 1. Ch. 1. S. 111. 

Connexion of this Diſcourſe, and the expreſs words of C 
and made it, extrinſeco, as it ought to be. 


we may judge from many places in his Works, which ſuppae 


; 0 1 1 
bs) d —_ . 
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in Man, b 


C7. 19. S. 2. wm. 2, in che Notes. 


vor can the Inſtinct of Beaſts be taken 
hazard of fallin 
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which performs all the Duties and Offices of Man ; 
on the contrary, there is ſcarce any Rational Pro- 
ceeding, to which ſome Brutes do not (6) act di- 
rectly oppoſite, Yet in Harangues to che People, 
it is reckon'd a high Aggravation of a Crime, to 
ſhow, that even Brute Creatures abhor the Com- 
miſſion of ſuch Enormities. Thus Plato (a) ſays, 
that in arguing againſt the Unnatural Vice of 
Pollution with the ſame Sex, it would be proper 
to appeal to the Nature of Beaſts, in whom we 
do not diſcover the ſame foul and monſtrous 
Practices (b). 

III. Some Perſons indeed (rather I believe to 
ſhow their Wit, than out of any ſerious Deſign) 
have aſſerted this Community of Law between 
Men and Beaſts, and back'd their Aﬀertion with 
2 numerous heap of Arguments, all which have 
been long ſince moſt ſolidly confuted. It ſhall be 
enough for ns to touch lightly on the Proofs which 
they draw from Scripture. That Text then in 
Gen. ix. 5. Your Blood will 1 require at the hand of 
every living thing, according to fome Expoſitors, 
imports only thus much, that G op would revenge 
the Murther of a Man commitred, not only by the 
Hands or the Weapon of another, but by the Fury 
of Wild Beaſts fer on him by the others Command. 
In as much as in the Antediluvian Times many 
violent Tyrants and Oppreſſors us'd to keep wild 
Beaſts, to ſerve for Executioners of thoſe who 
diſpleas'd or affronted them (1). Others give this 


Interpretation, that Go p will ſometimes make 
even Wild Beaſts (2) the Inſtruments of puniſhing 
Murtherers. Others again underſtand by every 
living thing (3) only every Mun, as if Go p only 
declar'd that no human Murtherer ſhould eſcape 
his Juſtice. In Leviticus xviii. 23. and xx. 15, 16. 
Command 1s given, that if any Man or Woman 
are found guilty of 3 (4) the Beaſt ſhall 
be ſton'd, without any difference of Age. Yet 
the Fews obſerv'd ſuch a difference of Years 
in regard to the human Parties of both Sexes ; 
ſo that if a Boy were not above Nine, and a Girl 
above Three Years old, they maintain'd that no 
Puniſhment ought then to be inflicted, either on 
the Perſon, or on the Beaſt ; becauſe they would 
not allow that the Pollution forbidden in the Law 
could be actually committed at ſuch an Age. Now 
when they ſton'd the Beaſt, ay did not do it be- 
cauſe the Beaſt had properly offended ; but partly 
leſt the Sight of that Creature ſhonld incite ſome 
other Perſon to the like Foul Paſſion, and partly 
leſt the Beaſt remaining alive ſhould keep up the 
ſcandalous Remembrance of the Human Offender, 
who had ſuffer'd Puniſhment, Gratian, Cauſ. 15. 
queſt. 1. c. 4. The Reaſon why the Beaſts were order d 
to be kill d, ſeems to have been becauſe they would renew 
the unhappy Remembrance of the foul Crime. Philo Fu- 
dæus (de ſpeciat. leg.) adds a third Reaſon, Le# the 
Beat ſhould bring forth any deteſtable Monſter, ſuch as 
uſually proceed from Unnatural Impurities, and ſuch as 


* "© 


(a) L. 8. de LL. p. 913. Ed. Francof. * 
Feræ quoque ipſæ Veneris evitant nefas, 
Generiſque leges inſcius ſer vat pudor. 


(5) Senec. Hyppol. v. 910, 911. 


The Beaſts themſelves avoid enormous Love; 
And Modeſty unconſcious and untaught 


Preſerves the decent Laws of Sex and Kind. 


Add. Oppian, Cyneger. I. x. v. 239, Ce. & Halient. I. 1. v. 702, &c. which laſt place may well be urg'd againſt Parents who ſeem 


to have loſt their Natural Affection. ' 


(6) Mr. Bayle has made ſome Reflexions which may pleaſe the Reader, and therefore I ſhall give him them in his own words: 
It is a pretty Common-place in Morality, to compare Mens Irregular Actions with the Regular Motions of the Beaſts. (Sec Horace E- 


pod. 7. Juvenal. Satyr. 15. and Boileau Sat. 8.) 


But how finely ſoever it may appear, and however it may affect, it is never- 


theleſs but a weak way of arguing ; for firſt, it may be eluded by way of Banter, and ſecondly may be more ſeriouſly anſwered 


by chis Maxim: 
Nil Agit exemplum litem quod lite reſolvit. 


That Argument is of no force, 
Which when retorted is the worſe. 


Barbara, the Wife of Sigiſmond the Emperor, deſigning to marry again after the Death of her Husband, one ſuggeſted to her 


che Example of the Turtle, which always remains Single after the Death of her Mate. 

p'ſe to me the Example of a Beaſt, inſtance in that of Pigemns and Sparrows. Thus the firſt ſort of Argument is caſil 
out any Inconvenience. Nor is the other more difficult, for the Man whom 
will reply, he defires no better Maſters, for he'll tell you, I ſhall learn of them to yield up Right to force. 


: * —＋ no ſcruple to take the Morſel from his Fellow. 


ut the Death of one of them can end the Combat? 


Matters of Love? 
Do not ſome Beaſts 
I learn to conform m 
May not I reſcue m 
as theſe 


How bleſt are you, 
Wild Beaſts, that are, in loving, ty'd unto 


This does not hinder b 
Tom, I, p. 


veak Principles. 


To which ſhe antwered, If you will pro- 

folved with- 
ou ' ſend to School to the Beaſts, to (Grad his Duty, 
The ſtrongeſt 


| How often do we ſee Doys quarrelling for their Meat? Will not Chickens 
I "gb. one with another in the ſight of their Common Mother ? Do not Cocks fight ſo furiouſly one with another, that nothin 
b Do not Pigeons, the very Image of Mildneſs, often come to Blows one wit 
another? W hat more furious Quarrels ate there than thoſe of Bulls? Does any thing but Force decide Right among them in 
Horace Lib. 1. Sat. 3. p. 1 I) Can a more unnatural Barbarity be any where Learned than at this School! 
evour their own Young ? Shall I not learn Inceſt from them? (Ovid Metamorph. Lib. X. v. 323, Cc.) Mult 
yſelf ſo to them, as to lay up my Proviſions as the Ant does? (Horace Satyr, Lib. 1. Sit, 1. v. 32, Cc.) 
yſelf from that hard Bondage which makes all Men groan, and wrings ſuch grievous Complaints from them 


No Laws but thoſe of Love! whilſt humane Laws 
Inhumauly condemn us for that Cauſo. 


Paſtor Fido. 


ut that ſuch Morality may be properly applied to the greateſt part of Mankind, Di#ionar. Hiſtorir. & Crit. 
475, 476. See what our Author has ſaid, Chap. 1. $. 4. Grotins alſo obſerves, that there is no Action commendable 
ur GOD has impreſſed ſome Footſteps of it in the Beaſts which are deſtitute of Reaſon, De Jure Bel. & Pac. Lib. 2. 

Laſtly, It is always certain, that no Right common to Man and Beaſts, can be eſtabliſhed, 


; for a Rule of Natural Right, properly ſo called; and ſuch as rake ſuch a Courſe run a great 
g themſelves into Scepticiſm, or leading others into it, 


by the manifeſt Uncertainty of the Maxims built upon ſuch 


5 IL, 410 = oe the Diſcourſe, De Scepticiſmo Morali, among Mr. Budd2u5's Anale#2 Hiſtor. Philoſoph. S. 32. 


d. Argent. 
(2) Some turn it thus. 
hat Tranſlation. 
185 )1 240 Dede 0 
e 10 the Text of our Copi 
l[vc's Notes upon this . orgs Boon 
(4) Our Author ſays, the 


is but a Viſion of ſome Rabbi. See Selden of the Law of Nature and of Nations among the Hebr. B. 1. c. 5. 
God will require your Blood at the hand of every Beaſt; but the Prepoſicion in the Original will not bear 


ur Author's Expreſſion, Others underſtard by every living Creature Man only; as if every li xing Creature 
eas it is found only in the Samaritan Copy, which is corrupted. Sce Mr. Le 


now the Beaſt ſhall be 1 ſhall be ſtaned; but that's only a ConjeRure of the Rabbins, for the Scripture derermines not 
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no Pious Man can bear the ſight of (5). Thus too 
Dent. xiii. 15, 16. Go p commands the Hraelites, in 
rooting out the Idolatrous Nations to deſtroy the 
very Beaſts ; only to ſhow the heinouſneſs of that 
Crime, not as if the Beaſts could be Partakers of 
it, It is obſervable, that if a Gentile living amongſt 
the Fews, had been polluted with a Beaſt, the 
Man only ſuffer'd Death, but the Beaſt eſcap'd (a). 
According to the Law in Exodus xxi. 28. the go- 
ring Ox was to be ſton'd; not becauſe he had 
properly committed a Fault, but that he might 
not offer the like Hurt another time, and that the 
Owner who had negligently kept him, might be 
puniſh'd by his Loſs: And hence they were not 
allowed to eat the Fleſh of ſuch an Ox. This 
Puniſhment was thought ſufficient when the Own- 
er was but ſlightly in Fault, or when he was ig- 
norant of the Fierceneſs of the Beaſt : Whereas if 
he knew him thus furiouſly diſpos'd, and ſtill neg- 
lected to keep him up, he paid for the Miſchief 
with his own Life, being made a fad Partner in 
the Puniſhment. And here again the Rabbins tell 
us, that the Ox was ſton'd only when he had 
kill'd a Few, not if a Gentile had periſh'd by his 
Violence. And indeed it was a Cuſtom in ſeve- 
ral other Nations, to deſtroy ſuch things as had 
been the Inſtrument of any Miſchief, or of any 
Misfortune (6). Thus it appears from the Orations 
of Domoſthenes againſt Ariſtocrates, and of «/#ſchines 
againſt Creſiphon, that by the Athenian Laws, Stones, 
Clubs, Axes, and ſeveral other ſuch things, when 
they had been made uſe of in the Commiſſion of 
Murther, were brought formally into Court, as 
it were in order to undergo a Penalty, Thus the 
Statue of Theagenes in Thaſos having unfortunately 
kill'd a Man by falling on him, the People order'd 
it to be dragg'd into the Sea (b). St. Ambroſe (c) 
calls the Copulation of Aſſes and Mares, by which 
Mules are produc'd, forbidden, not becauſe the 
Beaſts contract any Guilt in thoſe Practices, but 
becauſe Men are forbidden to procure any ſuch 
Unnatural Mixture (4). | 


We may excuſe thoſe Learned Compilers of the 
Roman Laws, by urging in their Defence, that by 
the Term of the Law of Nature (e, they meant that 
(7) Ocder inſtituted by the Great Creator, chief. 
ly in thoſe things which make directly for the pre. 

ervation of Nature, or of the Species and Indivi. 
duals of all Animate Beings. And it is the more 
probable, that they took it in ſuch a Senſe, becauſe 
(8) they ſet down as the chief Heads of this Law 
only the Conjunction of Sexes, the Procreation 
and Education of Off-ſpring, and Self-defence, 
Many other Authors have us'd the ſame Terms in 
the ſame improper manner; as particularly Mr, 
Yves of Paris, in his Treatiſe concerning the Nu. 
tural Law ordaind by God over all Created Thing, 
and Des Cartes, in his Principles of Philoſophy, 
We may conclude this Point with the excellent 
Obſervation of Plutarch (F) Nature, ſays he, as iy 
thoſe Trees and Shrubs which we call Wild, ſhe hath 
ſown the crude and imperfett Principles of true and 
pleaſant Fruits; ſo in Brutes hath implanted an imjer- 
fed. Love of their Off-ſpring, not belonging to the Het. 
of Fuſt ice, nor reaching beyond the Inducements of Profs 
and Advantage. But in Man, whom ſhe produc d fi 
a Rational and a Civil Being, for the 2 F God, 
for the Obſervation of Fuſtice and of Laws, for th! 
building of Cities, and for @ Social and Friendly Life; 
in Man, I ſay, ſhe has fix d the Seeds of this Love in 
a fairer and in a more plentiful manner: And in thi 
ſhe hath follow'd the fir#t Principles of his Body, and the 
Original Ingredients of his Conſtitution. 
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IV. Others make the Object of Natural Law to Wi 
be ſuch Acts as do in themſelves include a Mon 
Neceſſity or Turpitude, and which are therefor: Wl 
in their own Nature either abſolutely Requiſite ot 
Unlawful, and which we muſt of Conſequence i 
ſuppoſe to be neceſſarily commanded, or neceſſ:- i 
rily forbidden by Gop. And this Mark, they i 
ſay, diſtinguiſhes Natural Law, not only fron ll 
Human, but from the Divine Poſitive Law, which 
doth not command or forbid things in their own 


— 
— 


6 


(a) Add. Selden. de J. N. & G. I. 1. c. 4. & Mornac. ad Leg. 7. D. de his qui effuderint vel dejec. Lib. 9. Tit. 
(c) Hexaemeri, l. 5. c. 3. 


(6) Vide Div. Chigſoſt. in Rhodiac. p. 340. Edit. Morell. 


—— 


3. = 
(d) Levit.xix. 19. Vide Selin 


& Ant. Matth. de Crimin. Proleg. c. 2. ſ. 1. The Account which Thuanus (I. 5.) gives of the Proceſs againſt the Mice in Bu- 7 I 


gundy is no more than a Jeſt. 


miſſion. ; 


(6) The Officers of Lyons, Magon, and Autun in the XVth Age, paſſed ſeveral Sentences upon the Beaſts that annoyed ti" 
Country. Sometimes alto they cauſed the Caſe of the Inhabitants and Beaſts ro be pleaded Judicially by their Advocates, % Bl 
produced the Reaſons for each Party, before they paſſed Sentence. See the Critical Hiſtory of Superſtitions Practices, written * 
F. Le Brun, an Extract of which is found in the News from the Republ. of Letters, in July 1702. Article IV. p. 63. = 


(e) L. 1. T. 2. D. de Juſt. & Jure. 


(5) Our Author hath forgot a fourth Reaſon, as conſiderable as any of them, which is this, That G 0 D = 
us ſenſible how deteſtable ſuch abominable Crimes were to him, would have every thing deſtroyed which contributed any way to the Ci 


(f,) De Amore pralis, Edit. Wechel. p. 493. 2 
that he might malt © Xx 


= - 
_ 


(7) There is all the Evidence in the World to believe, that they underſtood by it what the Stoicks call, 74 gf vl 9/9" al 
as Mr. Hirtius briefly obſerves. See Aul. Gellius, Lib, XII. Chap, V. C& Cicero de fin. bon. & mal. who tranſlates it, Prima ſect 
dum Naturam, Lib. V. Ch. 7. Not that they believed, that this Natural Impreſſion, which inclines Men to preferve themſe''® al 
and theirs, is exactly the ſame, as is obſerved in Beaſts, or that ir eſtabliſhed a Common Right in either of them ; but they 1% 
that this latter had ſome Rclation to the former, and the Likeneſs of the Outward Effects made this Natural Right to be looke® Bu 
upon to be in ſome fort common to Man and Beaſts, in a Figurative Notion. See Vinnius upon the Inſtitutes, Lib. 1. Tit 2. ” 
This appears, in my Judgment, from the Manner in which Ulpian expreſſes himſelf, for he doth not ſay that the Beaſts pe” 
iſtius juris perita, but only, perita cenſeri, that is, they did not properly know the Engagements of Natural Right, bur are c 


thought ro know them. The fame Ulpian ſays elſewhere, That a Beaſt in hurting a Man, or doing him ſome Damage, does 


him "a 


Injury, becauſe he doth not know what an Injury is; from whence ir follows, that there is no Right common to Man and pl Bl 


Pauperies et damnum fine Injurii facients datum. NEC ENIM poteſt animal injuriam feciſſe, quod ſenſu caret. Digeſt. Lib. [% 3 


to Nature, which has eſtabliſhed a kind of Relation among us, by virtue of which one Man can't, without a Crime, do 3 


» 
*, 
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Nature neceſſary or unlawful, (1) but by forbid- poor Inhabicants of the Earth (c) yet when He 
ding Things makes them unlawful, and by com- once decreed to create him a Rational and aSocial 
manding Things makes them neceſſary ; while the Being, it was impoſſible but that the preſent Na- 
Things forbidden by«the Natural Law are not tural Law ſhould agree to him; not by an Abſo- 
therefore Evil, becauſe Go p hath forbidden them, Jute, but (2) by an Hypothetical Neceſſity. For 
but Go p therefore forbad them, becauſe they ſhould Man have been engaged to the contrary 
were in themſelves Evil: And, on the other hand, Performances, not a ſocial Animal, but (3) ſome 
the things enjoin'd by the ſame Law, are not made other. Species of barbarous and horrid Creatures 
good or neceſſary by GoD's enjoining them; but had been produc d. Notwithſtanding all which, 
were therefore enjoin'd by Gon, becauſe they it remains for a certain Truth, that antecedently 
were in themſelves ſimply good and neceſſary (a). to the Impoſition of any Law, all Actions are to 
But now beſides that upon admitting this Opini- be eſteem d indifferent. For by decreeing to cre- 
on, it would remain a moſt perplexing Doubt ate Man, that is, to create an Animal whole Acti- 
what thoſe Acts are which we thus ſuppoſe in ons ſhould not be all Indifferent, Gop immedi- 
themſelves Unlawful, and by what diſtinguiſhing ately conſtituted a Law for his Nature. Neither 
Token they may be clearly known from others: from our Aſſertion, that all Actions are in them- 
We have already ſhewn in our former Book (b), ſelves indifferent, before the Application of Law, 
that no Actions are in themſelves Good or Bad, doth it follow, that Go could have order'd our 
Honeſt or Vile, till they are made ſo by ſome Law. worſhipping Him with Blaſphemy, or (4) with 
Nor ought any Man to be ſhock'd with ſuch a Contempt; as Vaſquez, (d) raſhly maintains, For 
Scruple as this; If all the Morality. of Human Aa Rational Creature, that is, a Creature indued 
Actions depends on ſome Law, might not Gon with the Faculty of apprehending Things as they 
© therefore have ſo fram'd the Law of Nature, as to truly are, cannot form any other Conception of 
© enjoin things directly contrary to the preſent Du- Go than to acknowledge Him a Being not only 
© ties ; for example, if amongſt the mutual Offices vaſtly his Superior in Nature and Dignity, but 
SE © due from Men to one another, He ſhould have likewiſe his proper Lord and Governor in the 
put Killing, Stealing, Fornicating, and bearing higheſt degree. Fot otherwiſe he would con- 


„ © Ealle-witnels; and amongſt the prohibited Acti- ceive a meer Idol, or indeed any thing rather 
bons, Gratitude, keeping Faith, paying Loans, than a Gon. But now it is plainly contradictory, 
1 and che lite. For here, tho it ſeems altoge - to ſuppoſe a Being at the ſame time the moſt E- 


ther a needleſs and an impudent Curioſity to en- minent and the moſt Deſpicable; a Governor 
quire what Go o might have done, when it ap- deſign'd purely to be inſulted on by his Subjects; 
pears plainly what He hath done; yet if any Man and to expreſs our Acknowledgment of the Ex- 
ſhould perſiſt in ſuch Vanities, we may aſſure cellency and the Power of the Divine Nature, by 
him, that ſuch. a Doubt as we have been propo- ſuch Signs as denote directly the Aut f. There- 
ang, implies a manifeſt Contradiction. For altho fore to ſay that Go » cannot eſtabliſh ſuch horrid 
coop was not oblig'd by any Neceſſity to create Abſurdities by a Law, doth no more detract from 
Man; (as I think thoſe Perſons have but a very his Omnipotence, than to ſay, that He cannot 

arrow and unworthy Notion of the Divine Pow- die, that He cannot be untrne, that He cannot 
er, who believe it would have diminiſh'd any make Things undone, which have been already 
ching from Gos Glory, not to have made theſe done. 4 | 
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(a) vide On I. 1. c. 1. ſ. 15. n. 1. (b) C. 2. f. 6. (e) Vide Fob xxxviil. uv. 4. (4) Controv. Illuſtr, I. 1. 
27. n. 9. Cc. - | | 


§. IV. ( N Grotius (Lib. 1. Ch. 1. f. 15. num. 1.) criticizes upon the Philoſopher Anazarchus, as having ſpoke too generally, 
at what Things GOD Wills, He Wills not becauſe they are Fuſt, but jar Heyy Ay becauſe he Wills them. This was the Occaſion; 
erander the Great, deſpairing of the Life of Clitus, his Favourite, whom he had lain in his Paſſion, becauſe; he had ſpoken 
incerely ro him, Anaxarchus, to comfort him, ſaid to him, in vile Flattery, Ox old T Þ l bye mdpeSegr 3 Zeug, x; 
== wr, ive rev N 7 v 9% ND] Nuſſer Y Jingrove Plut. in Alexand. p. 695. i. e. Know'ſt thou not that the 
ect, ſay, that Jupiter has Themis, i.e. Right and Juſtice ſitting by bim, which ſigniſies, That all that a Prince does is Holy, Right and 
5 uſt ? By which Anaxarchus gives us to underſtand, That as G OD regulates Juſtice according to his Will, ſo a Prince can change, 
s he pleaſes, the Rules of Right and Wrong. This is juſt the Language of Flatterers, and the Principle of Mr. Hobbes, — 
eſtroys all Juſtice, and yields up plainly the Will of GOD to the Kumour. of Princes, ſince all that à Prince does being Juſt, 
$ decauſe he oes it, if he thinks good to do it, GOD muſt Will it alfo, and approve of © Plutarch elſewhere relating 
9 his Story, maintains that Anaxarc hu did very ill to ſpeak ſo to Alexander, becauſe inſtead o adviſing him to repent of his Fault, 
had laid down a Maxim, which would encourage him to do the ſame again. The truth is (ſays he) that Jupiter has not Ju- 
pug ſitting on his. Side, but is himſelf perfels Juſtice, and it more ancient, as well as more perfect than all Laws. This Fiction of the 

»ncrents rends to make us underſtand, that without Fuſtice, Jupiter himſelf could not Gavern as He ought, *Oux ops ue 
+ Sea ie ole uap]e wi] dvoray du md See on dh,, dn id,. EI 5 d Jabra eindiews & we Zevs. on tes B 
4 ee S aTOr N Situs £57, Y vouuy ö apsoputd] e-, Y Reb; o mi\avor d Aeyuoty x; yodpults 
I. this Phy? vs dvtu Jung deve wnds 5 SIG naads Juvauirs.. Ad. Princip. indoft, Jom. a. We may ſee by theſe words, 
_ —_ iloſopher in eſtabliſhing the Will of GOD, as the Foundation of x7, — and Wrong, ſuppoſes at the ſame time, thar 
15 + is not purely arbitrary, but that he immutably follows what the perfection of his Nature requires. Sce alſo the Reflexi- 

Pn Which Arrian makes upon this Matter in his Expedit. Alexand. Lib. 4. Ch. 9. | 

RE, N rr by Hypothetical or Conditional Neceſſity, that which is founded upon ſome Suppoſition without which ic 
m_ mn « And ſo in the Matter in hand, we muſt ſuppoſe the Will of GOD as a Condition, without which there could be 
w of Nature, ſince if GOD had not freely determined to ſend into the World: ſuch a Creature as Man, we can't con- 


teive that there ſhould be 8 : "1 | 5 
ble Cremes r 2:56. r ph which ſhould neceſſarily agree to the Conſtitution of a Reaſonable and Soci- 


(3) That is to ſay, In caſe GO Ah AD, | 
zeſemblance had Jed , D had created a Creature like us in Body only, and in outward Shape, and by Reaſon of that 


MAN, this is only a Suppoſition, and a Reduction ad abſurdum, ro make us underſtand the Ridi- 

3 of the Hypotheſis. See alſo what our Author ſays in his Diſſertationes, Acade m. p. 747. 9 | 

di 7 Author obſerves here, that the Sacrifices of Hercules of Lindus, of whom, among others, Latantins ſpeaks, Inſtitut. 
10. 1. Ch. 21. p. 98, og, Edit, Own.) are che abominable Inventions of ſenſcleſs Men, | 


R We 
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We may obſerve farther on this Argument, that 


if the Definition of natural Law is to be founded 


on that neceſſary Honeſty or Turpitude of ſome 
Actions, it muſt be always perplext and obſcure, 
and run round in an unconcluding Circle; as will 
appear to any Man. who examines the Definition 
laid down by (5) Grotius. And Dr. Cumberland ex- 
cellently remarks, c. 5. . 9. that in defining the 
Law of Nature, when we uſe the Word Good, 
we muſt mean Natural, and not Moral Good ; 
ſince it would be the higheſt Abſurdity to define a 
Thing by ſuch Terms as ſuppoſe it to be already 
known; thoſe very Terms being deriv'd as Conſe- 
quences from it, and depending on it as to their 
own Evidence and Certainty, 

V. Thoſe Authors who ſearch for the firſt Pat- 
tern or the Original Draught of Natural Law in 
Gop himſelf, are divided into two Parties. For 
ſome placing the Spring and Fountain, as it were, 
of it in the Divine Will, do thence conclude, that in 
as much as that Will is in the higheſt Manner free, 
the Law of Nature may therefore be chang'd by 
Gop, or (1) the contrary be commanded, as is the 
Caſe and the Condition of Poſitive Laws. Others 
affirm this Natural Law to be founded after ſuch a 
Manner, in the effentialHolineſsand Juſtice of Gop, 
as to repreſent and expreſs a Kind of Image or Co- 
py of thoſe Attributes. And hence likewiſe, they 
ſay, proceeds the Immutability of the Law of Na- 
ture: In as much as the Divine Juſtice and Holi- 
neſs are utterly incapable of Change or Alteration. 
Concerning the former of theſs Opinions, we 
have this to remark, that it was indeed at firſt en- 
tirely free to the Divine Pleaſure to produce or not 
to produce an Animal to whom the prefent Law 
of Nature ſhould agree. But that fince'Go D A 
mighty hath been pleas'd to create Man, a Being 
not poſſibly to be preſerv'd wichout the Obſervati- 
on of this Law, we have no manner of Reaſon or 


hn —— 


Beneficence, Kindneſs, Fidelity, Graticude, and 
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Colour to believe that He will either reverſe or 
alter the Law of Nature, ſo long as He brings no 
Change on human Nature it ſelf; and fo long 3; 
the Actions enjoin'd by this Law do by a natural 
Conſequence promote Society, in which is con. 
tain d all the Temporal Happineſs of Mankind 
while the contrary Actions do by as ſtrong a Ne. 
ceflity deſtroy that Society: That is, ſo long a 


the like Practices, ſhall have a Power of engagin 
and of winning on Men's Minds; and Injurioy{. 
neſs, Treachery, and Ingratirude, a Power of ni. 
ſing and provoking them. And therefore ſuppo. 
ſing human Nature and human Affairs to be fix 
and conſtant, the Law of Nature, tho” it owed 
its Original Inſtitution to the free Pleaſure of Gon 
remains (2) firm and immovable; unlike to thoſ: 
Divine Poſitive Laws which depend in ſuch a man. 
ner on the Divine Will, as not to ſeem ſo neceſſa. 


rily requiſite to the good and ſafe Condition of J 


Mankind in general. Beſides, tho' this Opinion 
be ſo far right, as it makes Gop the Author of nz. 
tural Law, a Truth which no Man in his Wits can 
doubt of (3); yet it ſtill remains an Uncertainty 
by what Means this Divine Will is to be known 
and what Fokens there are to-evince, that Got 
intended to comprehend ſuch or ſack aithing un. 
der the Law of Nature. And the ſuams Inconve- 
nience attends'likewiſe on the latter Opinion. For 
though no one can be guilty of ſuch horrid Im- 
piety; as to aſſert that the Law of Nature contain 
any thing in it repugnant to the Divine Holinck 
or Juſtice (4); yet it would be very difficult to 
prove, that the ſame Law is ſo exact a Copy ot 
Referablance of thoſe Attributes, that in what 
Manner ſoever G o p Almighty is pleas'd to deal 
with his Creatures, particularly with Men, in tht 


fame Manner the Law'of their Nature command! 


Men to deal with one another. Nor doth it ap Ml 
| | ; (hi; 7 


the. oth. 


aret 
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(5) Our Author proves this in his Apology, S. 19. thus, If we demand of chem who define the Natural Law ſo, What Thing 9 5 


, © mom mu . LC 


Actions commanded or forbidden by the Law of Nature, he'll anſwer you, From the neceſſary 2 or Diſa 


. » n 


. (1) Hr. Buddaus citeems them Seepricks who favour this Opinion, For, Lays he, they may eaſily imagine that f ic nc 
whether G Y D has not changed this or that Law, in this or that Caſe, and whether he does not commund what we ' ſuppoſe forbidden, 10 1 ; 


ws. 


en the contrary forbid what we believe commanded, ſince he may do it at all Times without any Hindrance according to them. De Scey 


* 


Lawyers ſay about this Matter, Sed Naturalia quidem jura, que apud omnes 'gentes peraquè obſer vuntur, divina quadam Provide 1 
conſtituta, ſemper firma atque immutabilia permanent, ea vero, que ipſa ſibi quaque civitus conſtituit, ſepe mutari folent, vel ba 
conſenſu populi, vel alia poſtea lege lata, Inſtitut. lib. 1. tit. 2. 5. 11. fee alfo the Digeſt. lib. 1. tit. 1. De juſtitin C jure. i ; 


(3) Upon this it is that they ought to reflect, who lay down for the fundamental Principle of the Law of Nature, the Wie 
GOD, atirming, that there is no great Difference between that and our Author's Hypotheſis, whereas what we ſeek chiefly d | 


> = *. * 
3 


— 


— — = + —— 
Wo 22 
22 & „ 4 
i — r * PR 
20 
* . « 
hs 1 
4 


"= 
— 
+ Q. 
= 
— 5 
2 > 
S 
2. 
8 
＋ 
UA 
AQ © 
2 7 
7 

3 
12 
78 
8 
f 
E 
YE 
S8, 
* 

— 
tej > 
32 
E 
2. 7 
— 
ZE 
7 £ 
£ 
.c 
2 
0 
8 
A 
=) 
0D 
5 
2 
8 
8 
D 
A 
N 
8 
= 
1 
nN 
S 
— 
>= 


EY 
——— 
1 


7 


A = . = 4 =_ 
— 
— — * 
— 7 £6. 0 
9 * 
* TE”... + - 
g . 


Cay. III. Of the Law of Nature in general. 
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ar how a Right which is to obtain amongſt Per- 
— by Nature equal, can be copied from that 
tranſcendent Right, which the Creator uſeth to- 
wards His own Works; that is, how a Law im- 
poling A mutual Obligation on Men, can repre- 
ſent any Image of Omnipotency, which no Laws, 
no Obligations can reſtrain (5). For that Argu- 
ment drawn from Scripture, about Man's being 
created in the Image of Gon, is of no Force as 
to the preſent Caſe. For even thoſe who confeſs 
that Image to be loſt, do yet acknowledge the 
Senſe of Natural Law to have till remain'd in 
Man. Amongſt our ſelves we uſually call him a 
Holy or Righteous. Perſon, who abſtains from 
groſſer Sins, and regularly obſerves his Duty: But 
now, who ever fram'd a Notion of the Divine 
Holineſs by ſo unworthy a Model? He amongſt 
Men is accounted Juft, who makes it his conſtanc 
Purpoſe and Reſolution to hurt no body, and to 
pay every one their Due: But in God it is Juſtice 
to deſtroy his Creatures, even in the moſt grievous 
and painful Manner. Neither can he ſo owe a 
Perſon any thing, as to be accus'd with doing an 
Injury upon withholding it. If he hath been 
pleas'd to promiſe any thing to Mortals, he indeed 
performs it: Not becauſe by virtue of ſuch a Pro- 
miſe they obtain a Right againſt Go Dd; but be- 
cauſe it would be ſome Kind of Derogation from 
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0 nis Greatneſs and Goodneſs, to command Men to 
Im. expect any Favour from him, and afterwards to 
red fruſtrate their Expectations. For he who breaks 


his Promiſe, either wants Power to perform it, or 
elſe through Inconſtancy or Diſhoneſty falls from 


A. the Engagement he had once well made, or elſe 
* act che — Time of making his Promiſe, he was 
gel ignorant how the State and Condition of Things 


would be, when it was afterwards to be fulfiil'd ; 
all which Caſes imply ſome kind of Failing and 
Imperfection. Hence G oÞ cannot but obſerve his 
Promiſes, and Men ought not but to obſerve theirs : 
Hence human Promiſes turn into Debts, but Divine 


FEY 


which we reckon bone t among, Men. Shall we call 
them Valiant and Brave, able to endure Hardſhips, and 
encounter Dangers ? Shall we pronounce them Liberal? 
Who then ſhall be the Object, or what the Matter of their 
Bounty? Certainly we mut not oppreſs them with the 
Load of Money or Treaſures. In like Manner it would 
be an impertinent and troubl:ſome Commendation, to ſay 
they are Temperate ; in at much as they have no inordi- 
nate Affections to govern and reſtrain. And, ſo thus, if 
we run through the whole Train of human Actions, we 
ſhall find them all ſo mean and contemptible, as to be in- 
finitely unworthy of the Heavenly Natures, Catull. 
ad Manl. 68. lin, 141. | 


Atqui nec divis bomines componier æquum eſt. 


No juſt Compariſon twixt Gods and Men. 


From this Conſideration, that we ought not to 
admit any Law common both to Go and Man, 
we may draw. an eaſy Anſwer to thoſe Inſtances, 
which ſome give of God's diſpenſing with the 
Law of Nature, as when he commanded Abraham 
to kill his Son, and the [/raelites to rob the Egypri- 
aut, Of their Veſſels of Silver and Veſſels of Gold. 
For Go p the Supreme Lord and Diſpoſer of all 
Things, hath a much higher and fuller Right over 
his Creatures, than one Man can have over ano- 
ther, who is by Nature his Equal. Therefore we 
cannot properly call it a Diſpenſation of the Law 
of Nature, when a Man by expreſs Command 
from Heaven, executes Go D's Right upon other 
Men, meerly as His Inſtrument. Comp. Grot. J. 1. 
c. 1. J. 10. n. 6. None, I believe, can be fo ſimple 
as to imagine, that when the Object is chang'd, 
or the Circumſtances varied, the Law it ſelf ſuf- 
fers Alteration, When the Creditor hath forgive: a 
Debt, it loſeth that Name, and therefore is no 
longer comprehended under the Law which en- 
joins Payment. And as for the other Inſtance, 
when the Goods of a Perſon who gave a Thing 
in Truſt, are adjudg'd to the Publick Treaſury, 
neither the Law is chang'd nor its Object. For 
thus runs the Law, He who receives @ Thing in Truſt, 
ought to reſtore it either to bim who committed the Thing 
(being his own) to hs Charge, or to him on whom the 
Right deſcends (75). Now this Law cannot affect 
the Thief, becauſe the Thing was not his own ; 
nor to the former Owner, who is ſuppos'd to be 
at preſent a Baniſh'd Man, becauſe the Propriety 
of all that was his paſſeth to the Publick. 

VI. But neither do the Arguments which the 


This Promiſes are made good out of pure Fawour. 
urn hat Rules the Vindicative Juſtice of Gop pro- 
pan ceeds by, is far above our Apprehenſion to diſco- 
xpli- ver. But thus much is certain, that they are not 
vert altogether conformable to the Methods of human 
n Judicature. Ariſ#, Etbic. Nicom. J. 10. c. 8. (6)What 
a uy Rinde, Actions ought we to attribute to the Gods? Shall 
1c wid e ſay they are fort? But alas! It would ſeem moi 
bſolot ridiculous to fancy, that they are concern d in driving 
. again,, in reſtoring Loans, and the like Performances, 
fed jn4 2 8 F i 
es in 6 
peaks 0 BS ro G O b, becauſe of the Excellen 
d abou ticular Juſtice, which regulate Contracts, invented to carry on the Buſineſs and Neceſſities of Life. 
mcertan 
den, # 600 D honours his. 
De Sc ding — — Effect to the Cauſe, 
1 An , 

being obſerved mh rn nach 
ovidew" f PATE impartially, we the 
— log | ut in a moſt excellent Manner, and worthy of the Supreme and Sovereign 
and Prelegom. 5. 6. and Chap. 5. 5. 

wille Chap. 4. S. 4. and out of his Epiſt. ad amicos p. 262. 
— : (5) Ariſtotle's Greek is this, NegZes af 


L Raxaralind amdidbvres, 
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owing. 
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(s) We muſt add here two important Obſervations. I. That there are ſeveral Acts of human Juſtice which can't be attributed 
cy of his Nature. Such are a great number of the Acts of univerſal Juſtice, and thoſe of par- 


e Pſal. I. v. 10, 11, 12. 


bon. xi. 33. For who, for Example, dare reaſon thus? Pay your Debrs, becauſe GOD pays his. Be grateful, becauſe GOD is 
E | kind to them that ſerve him. Obey your Governors, becauſe GOD is ſubject to his Superiors. Honour your Parents, becauſe 
2 Are nor theſe Arguings manifeſtly abſurd? II. Moreover, as we know G O D by his Works, and by aſcen- 

we can't know the Perfeftions of G0 p, but by taking from the perfections 
whatever is imperſect, and then attributing them to GOD, when they are ſo purified. Thus 
are the Perfections of Man, to keep one's Promiſe, ſpeak the Truth, do no Man any Injury, diſtribute 
nce conclude, that they ought to be in Him, who is the firſt Caufe and abſolute Lord of the World, 


of the Crea- 


Being. Ir would be ridiculous then to eftabliſh-Di- 


vine Juſtice upon the Foundation of Human, becauſe this laſt is better known than the firſt, as Pr. Cumberland, De Leg. Nat. 
13. acknowledges. I have taken this out of the Specimen Controver/. Pufendorf motarum, oc. 
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Author (a) of the Treatiſe de Principiis Juſti & Pe- 
cori produces, ſeem forcible enough to eſtabliſh a 
Twofold natural Law, DR _ Human, _— 
arteſing the preſent Order of the World to continue, do 
T5 1 Lot gong For in as much as all 
Law implies Obligation, and that again preſup- 
poſes ſome external and ſuperior Principle, it doth 
not appear how we can, without Abſurdity, ap- 
ply any ſuch Matter to Gop. And it is a like Im- 
proptiety to ſay, that (2) GOD. is oblig 4 by Him- 
ſelf, or by His 0wn Eſſence. Nor will that Text 
Which he alledges, of Rom. i. 32. 1 3) 
ſuch a Law to be in Gop. For ſince the Gentiles, 
from the Dictates of their Reaſon, were able to 
gather the Knowledge of the Law of Nature, the 
next thihg which they muſt infer, was, that Gop 
the Legiſlator would not ſuffer the Law to be vio- 
lited without puniſhing the Offetider. Therefore 
upon the Violation of that Law, there'ariſes a 
Right to Go p (if it be decent ſo to ſpeak) of ex- 
acting Puniſnment; or upon Commiſſion of the 
Sin, Go p moſt juſtly executes what He before 
threatned! But who can conclude from hence, 
that G Op is obnoxious to Law? What follows is 
an ambigudts Expreſſion, bat the Supreme Right of 
GO D over Hit Creatures is diſcover'd by Natural Rea- 
ſon from thoſe Principles, which make the Foundations 
of Natural Right and Equity among#t Men. For if 
this only be the Senſe of it, that in many Caſes 
GO doth proceed in the ſame Manner in his 
Dealings with Men, as He would have them fol- 
low in theit Tranſactions with each other; it will 
eaſily paſs without Conttadiction (b). For thus 
G o Þ by the Natural Law, hath enjoin'd Men to 
keep their Pronliſes, as he will firmly keep thoſe 
which He makes Himſelf (). So He forbids hu- 
man Judges to condemn the Innocent, declaring 
that He hinfelf will acquit them in His own Judg- 
ments (4) (4). But if it be meant to aſſert that 
Gop hath no more Right over His Creatures, than 
Men are allow'd to obtain over each other; there 
will be need of more convincing Arguments to 
make us believe, that the Supreme Lord and Ma- 
ſter hath no fuller Right over His Servants, than 
the Servants have over their Fellow-Servants, with 
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whom Nature has ſet them on a Level: Or, to 


uſe Grotiws's (e) Terms, that the Fs Retorium, and 
the Jus eAquatorium, the Right of Governors, , 
and the Right of Equals are exactly the ſame 0 
Thing. WE, Annen | 
Neither muſt we let that Aſſertion paſs by un- 
cenſur'd, which the Author of the ſame Treatiſe ſi 
lays down, pag. 52. That 60 D ought neceſſarily ts 
eſteem the Laws of Nature as Fut, the Order of the 0 
Univerſe being eſt abliſh'd in ths Manner we now bebold: c 
And that He cannot but own every Deviation from them ” 
to be indecent and unjuſt. For without doubt thoſe 1 
imperious Terms, GOD ought neceſſarily, are very 4 
unſuitable to the Majeſty of an Omnipotent Le- 
giſlator. Nor is here any Neceſſity to be diſco. 1 
ver'd in the Caſe (5), except ſuch as owes its O.. b 
riginal meerly co the Divine Pleaſure. The Rea. 9 
lon which he ſubjoins is not ſtrong enough to main. lc 
tain his firſt Poſition; Al Things, ſays he, which tl 
our Thoughts can imag ine, have ulwayz ſome Kind of A 
actors or Relation; ariſing from the intrinſioł Nature of bi 
the Thing, and which cannot be ſeparated from the C 
Thing, ' without offering Violence to Reaſon. For this tt 
Nature, and this adhering Relation, Things have r 
not from themſelves, but from the Free Will of 4. 
Gor; and the Decrees of Ha Will cannot propet- 
ly be called His own'Law. Thus, the Reaſon 
why amongſt Men one Benefit obliges to the Re- af 
turn of another; why Violation of Covenant, it 
Inhumanity, Pride, Slander, can never be allow- A 
able, is, becauſe Go p hath given Man a Sociable ſti 
Nature; and as long as that Nature remains unal- M 
ter'd, thoſe Things which are agreeable to it muſt hi 
be good and honeſt, and thoſe which are repug- of 
nant to it uncomely and unlawful. . But who can the 
hence infer, either that there is but one Law, com- the 


mon to Go p and Men, or that Things are indu- 
ed with any «4 5:5 of Habitude, independent from 
the Divine Diſpoſal 2? af agi | 
VII: Thoſe who found the Law of Nature on 
the Conſent of Mankind in general, or on the A. 
greement either of all, or however of the molt, 
and the moſt poliſh'd Nations, ſeem. chiefly to fol- 
low (1) Ariſtotle, as the Author and Patron of their 
Opinion. He, in his Ethicks to Nicumacbas, B. 5. 


— 
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| (a) Velthuyſen, 5. 283. (b) See Luke vi. 33. 
Rom. 11. 2, (e) IL. I. c. 1. f. 2 


(e) Rom. iii. 4. Hebr. vi. 17, 18. 


(4) 2 Chron. xix. 6, 7 J b 8 
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§. VI. (1) Our Author here breaks off his Diſcourſe in a ſtrange Manner, to confute a Writer which he had read over in too grex 

haſte. Velthuyſen does, no where make two diſtin& Kinds of Natural Right, one to which G OD is ſubject, and the other to go . 

vern Man; but that Natural Right which he calls Divine, as well as that which he calls Human, is a Law only for Man. He ha 
no Word that fo much as intimates, that he would eſtabliſh a Right common to GOD and Men. He only endeavours to prove, 
that the Law of Nature, which is taught us by Reaſon, is really a Divine Law, and that GOD can't diſpenſe with it, but he 

muſt contrad ict himſelf, fo tar as the Conſtitution of Things is ſuch as he himſelf appointed at the Creation of the World: if 


This appears both by the Coherence of his Diſcourſe, and by what he had before ſaid, p. 52, 33. I had not minded to juſtify bk tis 

this 1:6 in this ſecond Edition of my Work, if 1 had not forgot in my firſt, I know not how to read what follows in the cl 

Origina . | . . and 
(2) I know not what our Author means here, for theſe Words are not the Perſon's whom he conſutes. 


) Nor is this Mr. Velthuy/en's Concluſion which he aims at. His Deſign was only to prove, that the Gentiles might knos 
very well, that by breaking the Laws of Nature they diſobeyed GO D, — ſo deſerved his Corrections, ſo that he might juſtly 
puniſh with Dearh any that had ſinned againſt the Law of Nature. From whence it follows, that in finning againſt che Law 9! i 
Nature they ſinned againſt the Law of G O b. | 3 oy | 
(4) Mr. Velthuy(en lays not the leaſt Thing that tends that way. He only aſſerts, that GOD, 
Power, does nothing but what's agreeable to his Perfe&tions. There is nothing, 23 
ters, than to teach that GOD dves many Things wherein human Reaſon can ſee no Fuſhice. For, if this be allowed, we deſtroy. all fes. 
ſonable Worſhip, Men will be obliged to renounce the Uſe of right Reaſon. They muſt do and believe, in Reference 0 60 D, Things r 
trary to the Light of the cleareſt Reaſon, and conform to ſuch Notions as to them are incredible, &c. 7 : 
(5) I can't fee that Mr. Velthuyſen intends any other Neceſſity here, than what is founded upon the perfections of the Deit), il 
who permits us not to will the End, without willing at the ſame time the Means neceſſary td arrive at it, for this is rhe Princip! 
he uſes, as well as our Author, to diſcover the Original of the Laws of Nature. See S. 12. following. : 
5. VII. (1) The Greek of Ariſtotle is, \ $vaxov way diegrov Td ure 5 F a h ul fu, v2 73 Aude, 5 ug. And again, 
FES 3 © wavrdbov]ai n miles, guge xpivar Memon, & Adler, x4v und xomovis Te) Rue N {ſs owWuy. See cice, 


| Tuſe. Queſt. Lib. 1. Chap. 13, 14. The Conſent of all Men in any Point, is to be efteem'd a Law of Nature. And again, The Conſen ' 
all Men is the Voice of Nature. | * 4 
c. 1 


notwichſtanding his Almigh Wi 
ys he, of a worſe Conſequence. in Religious a- 
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Crap. III. 
© 10. calls that Natursl Fuſtice, which bears the ſame 
Force in all Places, and doth not depend on particular Sen- 
iments. And in his Rhere ich, B. 5. c. 13. he tells 
us, there is a General Right. and, Wrong, or Fuit and 
Unjust, believ'd and profeſs. d by all Men; althaug b no 
Society ſhould be inſtituted among #t them, and 10 Co- 
enen he tranſacted. | INI g . 
Now beſides, that this Way of proving the Law 
of Nature is only 2 poſteriori (2), and therefore 
cannot ſhew.the Cauſe and Reaſon of the Thing; 
ſo is it very ſlippery and uncertain, and :zinvalv'd. 
in an endleſs Maze of : Doubts, and Perplexities. 
To appeal to the, Conſent of all Mankind, Mr. 
[bbes (a) obſerves it to be inconvenient upon this 
Account, becauſe, at this rate it would be impoſſi- 
ble for a Man, actually uſing, his Reaſon, to fin a- 
gainſt the Law of Nature. In as much as his Con- 
ſent being wanting, who; is a part of Mankind, 
the common Agreement muſt needs be 'maim'd 
and imperfe&t. Then again, becauſe it would not 
be fair to gather the Laws of Nature from the 
Conſent of thoſe who break them more frequently 
than they obſerve them (3). For, as Jocrates (b): 
ſpeaks, It i natural Mi. fortune which nus all dye un- 
er, that we ſhould more frequently Tranſgreſs than Per- 
form our Duty... ne ov 8 
Nor will it be a more happy way of arguing to 
appeal to the Conſent of all Nations. For, were 
Ft poſſible for us to underſtand all the Languages of 
Ancient and Modern People, yet we ſhould be 
ſtill far enough to ſeek in the Knowledge of their 
Manners and of their Inſtitutions. We cannot 
hit off this Difhculty by ſaying, that the Conſent 
of the moſt Civiliz'd Nations is ſufficient; and that 
the Opinions of Barbarians are not to come into 
the Account. For, what Nation any ways able to 
manage and to preſerve it ſelf, will own the Title 
df Barbarous? Or what Nation can take ſo much 
on it ſelf, as to deſire its own Manners and Pro- 
ecdings ſhould be the Standard in Trying all o- 
hers, and that whatever People did not exactly 


4 
. 


ronounc'd Barbarous and Savage? Heretofore 
he Pride of the Grecians, cenſur'd all as Barbari- 
, who liv'd without the Bounds of their Coun- 
ry. The Romans afterwards ſucceeded them, as 
ell in their Arrogance as in their Empire. And 
c the preſent, ſome few Nations here in Europe, 
gave che Vanity to prefer themſelves to the reſt of 
e World in the Opinion of their own Civility 
ad lmprovements of Living. But there are not 
anting other People, who imagine themſelves to 
gave the Advantage of them in all Reſpects: And 
eis an old Proverb amongſt the Chineſe, that them- 
elves only have two Eyes, only the Europeans one, 
ind all the reſt of the World are ſtark blind. 


onform to its Model, ſhould be immediately (4) 
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Some too there ate, who fall foul upon our 
Learning, in proſecuting which we ſpend ſo much 
good Time; they will have it to be no better than a/ 
Prop, or a Crutch to ſupport and qſliſt our Dul-"' 
neſs : In as much as the good Diſpoſmion of many 
Men carry them on to a natural Innocence and 
Probity, without Improvement or Ornament of 
Letters; and becauſe it requires no great Clerk=" 
ſhip; to be an honeſt Man. It is likewife too evi- 
dent that high Attainments of Knowledge are ' 
not always bleſs d with the Attendance of good 
Manners or of good Temper (c) Many Nutions“ 
we ſee ptide themſelves in the tediaus Pageantry of 
vain unneceſſary Things; deſpiſing thoſe who lead 
a Liſe of leſs Gallantry and more Simplicity. Net 
were we to ſeek for Innocency and Integrity, we 
might, perhaps, find them much ſooner amongſt 
theſe plain and unartificial Mortals; than amon#ſt 
their ſtately and formal Neighbours. (5) Tis a 
ſhrewd Remark of | Fuſtin, 1. 2:.caiiiſpeaking! of 
the Seythiuns; It: ſeems: wonderful,” ſays he, that meer” 
Nature ſhould give then, hat the Grecians, with the 
long Iuſtitut ions of their Wiſe Men, and the Preceprs of 
their Philoſophers couldinever attain; and that the po- 
liteſt Manners, ſhould. be diſtauc d and out- done in the 
Compariſon with Barbarity. Of ſo much greater Bene- 
fit on one ſide was the ignorance of Vice, than on the o- 
ther the Knowledge of Virtue. Vid. Valer. Max. I. 1. 

c. T. , 2. Extern. & Sext. Empiric. Hypotyp. 1. 2. c. 5. 
where we meet with ſeveral Things to the ſame 
Purpoſe. b ft 8 
Beſides, that ſuch a Conſent can be of no Force, 
appears from this farther Reflection; that the num- 
ber of Fools far exceeds that of wiſe Men; and 
that few Perſons have form'd their Opinions upon 
a full Search into the Foundations of Things; but 
moſt Men follow on in the Track of others, and 
yield an implicit Aſſe nt to their Notions, without 
applying their own Thoughts or Judgments to the 
Points in Debate Farther, altho' we have a to- 
lerable Aſſurance of the Conſent of moſt People, 
at leaſt as to the general Precepts of natural Law; 
and altho' we may preſume on the Conſent of the 
reſt, from the Principles of thoſe who are better 
known to us, yet it is more ſafe to conclude hence, 
what thoſe Nations eſteem juſt and equal amongſt 
themſelves, than what they think fair Ways of 
dealing with Strangers; all whom (6) are by ſome 
People accounted Enemies, and treated accor- 
dingly (4). | | 1 | 
VIII. Tho' the common Uſe and Cuſtom of 
many. Nations may ſeem to be alledg'd with more 
Force for proving a Thing to be lawful or allow- 
able, than for the proving it to be actually com- 
manded by the Law of. Nature ; yet that we can- 
not with any Security make ſo much as the former 


(a) De Cive, « I. 
be the true Philoſophy. 
(2) That is, not from the 
(3) The Greek is, AAA 
(4) Charron reckons this 
ns, Laws, Cuſtoms, and 


and are not thought proper for our Practice. 


(b) Orat.'ad Philipp. 


e Delt), 


e Dr | ngcnious and ſmart upon this Subject there. 


05) Fuſtin's Words are, Prorſus ut admirabile videatur, 
eſophor um conſequi nequeunt, cultoſque mores incult a 
bgnitio virtutis, | 


(5) This appears eſpecially by the 


e Ciceſe , 


ranſent 


c. 10 


(c) Plato Epiſt. 10. 
(d) Add. Montaigne*s Eſſays, I. 1. | 
Nature of the Thing it ſelf, bur from ſome External Principle, as from the Conſent of People. 


— 


. Firm Integrity, Faith, and ſincere Dealing, this 1 take 
C. 30. ; | 7 f 


0 


» mus]es MAtiw mV x2 ue YEaumapdver, i Top. IV (4000 | 
among the fooliſh Opinions that are in the World, to condemn and reje& all Things, Manners, Opini- 
Obſeryances, as barbarous and evil without Knowledge of them, meerly becauſe they are nor uſed b 

e. Of Wiſdom, Lib. 1. Chap. 6. S. 9. numb. 2. See alſo Lib. 2. Chap, 8. and Chap. 2. 
5. Let the Reader further conſult Mr. Brugere's Characters in his Chapt. of Tudgments, p. 420. and he'll find ſomething very 


hoc illis naturam dare, quod Greci longa ſapientium Doctrina preceptiſque 
barbarie ſuperari. Tanto plus in illis proficit Vitiorum Tgnoratio quam in his 


Wc 2.114 Example of two of the moſt famous People in the World, I mean the Greeks and Romans. 
3 af baſiana, Tom, 1. Page 202, 203, and Mr, Le Clerc's Ars Critica, Tom. 1. Part 2. See, 1. Chap, 6. $.2, Ge. 
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is, Of the Law of Nature in gener al. 


Book II. 
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of-theſe Concluſions ſeems probable from the great 
Variety and Contradiction  diſccverable in the 


' Manners and in the Inſtitutions of the moſt fa- 


mous People upon Record. So that we may well 
apply to the preſent Caſe, that Saying of (1) So- 
crates(a), vx tis anuÞaius a Nltandius taTagwyar, fs 169 
mais dvapiewy. You conſult no very expert Maſters, 


() the Sceptick, to ſhew that there is no Certain 
in the Notions of Honeſty or Diſhoneſty, hath 
raked up a great Heap of theſe contradictory Cy. 
ſtoms and Inſtitutions. But he hath ſtumbled ye. 
ry fatally in the very Entrance of his Deſi 
while he talks in this Manner: Among ft us Pollution 
with the Male Sex is unlawful and abominable; yet . 


5 8 


when you refer yourſelf to the Multitude for Inſtruction. mong#t the Germans, as is reported, is is no Diſgrace, 
To the ſame Purpoſe Plutarch (b) obſerves, that but rather a faſhionable Practice. For the Grecian, 
the Laws of Men. are vaſtly different, ſome making one were ſo ſcandalouſly addicted to this unnatural 
Thing to be Good, and ſome another? And Tacitus Vice, that Plato, in his 8th Book of Laws, thought 
Deſcription of an Army compoſs'd of various Na- there was need of urging ſome Reaſons to prove 
tions, may ſerve to repreſent the ſame wide Diſa- the Poſſibility of reſtraining it by Publick Edit, 
greement. Their Languages, their Manners, their De- And that the Beotians, Sextus Empiricns s Country. 
fires; lays he, are different; and -while ſome will have men, ought not to ſtand excepted from this Impu. 
one Thing to be lawful, and ſome the contrary, amongſt tation, may be gather d from a Paſſage in Cornelj. 
them all, nothing can eſcape as unlawful (c). To give * Nepos's Life of Epaminondas ; though perhaps the 
ſome Account of this Variety by way of Speci- vile Cuſtom had ceas'd in thoſe Parts before this 
men. Ariſtotle (d) reports of ſome ſavage. Nations Sceptical Philoſopher wrote, That it once pre- 
on the Confines of Pontus, ithat it is cuſtomary vail'd there, he himſelf afterwards relates. But 
with them, to. borrow one another's Children, to what he reports of the German, is fo groundleſs x 
furniſh out their Feaſts. And theſe People he Falſity, that tis wonderful how ir ſhould enter in. 
preſently after calls Irrational, Wild, and living on- to the Head of any one, who is the leaſt acquaint. 
ly by Senſe. Euſebias, in his Book de Preparatiove ed with the Manners and the Story of that Na. 
Evangelicd (e), reckoning up the foul Cuſtoms and tion. He adds, that the Cynick Philoſophers, and 
Manners which had been corrected by the Doctrine Zeno, Cleanthes, and e eſteem' d the ſame 
of the Goſpel, amongſt others, mentions the Pol- foul Enormity an indifferent Thing. That ſome 
lution with Mothers and Siſters in Pere, (which of the Indians thought it no Indecency to be fami- 
Diogenes Laertia () too takes notice of from the liar with their Wives in Publick. That in ſeveral Wi 
Authority of Socion) the eating of human Fleſh, Parts of Egypt for Women to proſtitute themſelyes 
and the murdering of Children under a religious was look'd on as a creditable Profeſſion; and tha 
Pretence amongſt the Scythians : He adds that the twas uſual with the younger ſort firſt to get chem- 
Maſſogete, and the Derbices us d to kill their Rela- ſelves a Fortune by the Jilting Trade, and then to 
tions when they grew very old, and make an En- Marry. That the Soicłs held it to be no irrational 
tertainment with their Bodies; that the Tibareni Practice either to frequent the Stews, or to main- 
in Cappadocia, threw their Ancient Perſons down tain one's ſelf by Pimping. That che Perſi us con- 
Precipices;. that the Hyrcanians caſt out their Dead trated Marriages with their Morhers, and the E- 
to the Birds, and the Caſbians to the Dogs to be de- gyprians with their Siſters: The former of which, 
vour'd. Hither alſo may we refer thoſe foul Watch- Zeno maintain'd to be agreeable to Reaſon (, 
ings and other Ceremonies, deſign'd for the Ho- That Chryfiypue permitted a Father to have Chil 
nour of their Gods, but mixt with all the Licen- dren by his Daughter, a Mother by her Son, and 
tious Practices of Adultery and Lewdneſs; as al- a Brother by his Siſter. That Plato allow'd the 
ſo the human Sacrifices barbarouſly murder'd on Community of Wives. That twas a receiv'd Cu- 
their Altars. The ſame excellent Author (g) gives ſtom with many of theBarbarians to feed on Man? p 
the following Relations out of Bardeſanes the Syrian. Fleſh ; which the Stoics themſelves approv'd of. Bl 
'Tis a Law amongſt the Getulians, that the Women of» That, amongſt many others, Adulteries paſs'd for 
fer their Bodies to whomſoever they pleaſe, eſpecially to indiſſerent Matters. That the Scythians offerd BY 
Strangers; and that their Husbands ſhall not accuſe them Strangers to Diana; and kill'd their own Parent, 
on theſe Accounts, or pretend to cenſure them as guilty of when they arriv'd beyond the Age of Sixty Leas 
Adultery. The (ame Liberty obtain d among ft the Bac- That by a Law of Solon's at Arbens, the Parens 
trians. Whereas, on the contrary, among#t the Arabi- were impower'd to put their Children to Death. 
ans, all Adultreſſes were puniſh'd with Death, and if That the Roman Gladiators, after the Performance i 
ſuſpecte. l only, underwent ſome leſſer Penalty. In Par- of their Murther, receiv'd Honours and Reward. i 
thia and Armenia it is provided by Law, that no Man That Thieves amongſt the Spartans were puniſh's, 
| ſhall be accus'd for killing bis Wife, bis Son, his Daugh- not for ſtealing, but for letting themſelves be catch. i 
ter, or bis unmarried Brother or Siſter. Among ii the Thar the Amazons, if they happen'd to bear Mal: uh 
Atrians Petty Robberies are puniſh'd with Stoning ; «+ Children, willfully made them Cripples, to pre- 
mong i} the Bactrians only with the Ignominy of being vent their Performance of any Manly Actions «' 
publickly defiled with Spittle. The Wiſe Men of Greece Exploits. He enlarges farther about the different 8: 
are not aſhamed to court the Love of little beautiful Boys. Opinions in reference to the Divine Nature, * RE. 
In Britain many Men poſſeſs one Wife. In Parthia ma- bout the Diverſity of Religious Rites and Cerem il 
ny Women belong to one Husband. (2) Sextus Empiricus nies, about the various Manners of Burial, and i 
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(a) Plato Alcibiad. I, (b) In Themiſtccl. Pyrrbon. Hypotheſ. J. 2. c. $. p. 125. Ed. Mech. c) Hift. 3. L. 3. c. 39. in i : 
(d) Ethic. I. 7. e.. (e) T. 1. c. 3. Cf) See his Preface, ſ. 7. with Menage's Notes. 5 8 6. by 8. ; 05 Fynn 
Hypotheſ. I. 3. c. 24. (1) Ibid. chap. 23. Teno's Speech, as there repreſented, reacheth the higheſt Degree of Looſeneſs ard Impuden 

§. VIII. (1) But here he ſpeaks of the Multitude or Populace, and not of the Conſent of ſeveral Nations. 14 


(2) Theſe Remarks againſt Sextus Empiricus, in Favour of the Germans, contain only an uſeleſs Digrefſion,; which might 19 ＋ 
he ſpared, as I have done, e ; ; 
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the abſurd Procurements ol Death (a). 7 wlly.(b) 
reports that the Egyptians, having their Minds over- 
come by wicked Errors, will ſooner let themſelves be cut 
in pieces, than they will hurt a Serpent, an Afp, a Cat, 
a Dog, or a Crocodile: And if they happen unawares to 
do any of theſe Creatures a Miſchief, they voluntarily 
undirgo any Puniſhment. Busbequizs (e) informs us, 
that Theft is an honourable Practice amongſt the 
Colchians : And Fran. Alvarez, that in Abyſſynia the 
Cuſtom is, for the Thieves to preſent a patt of 
their 1 to the King, kee ping the reſt without 
Scandal for their own Uſe. Philo Fudæus de Temu- 
lentia, p. 208, 209. Ed.Genev. (3) And theſe Things may 
give us warning not eaſily to credit thoſe Uncertainties, 
which being diffus'd thro' almoſt the whole World, have 
thrown both Greeks and Barbarians into common Errors 
of Judgment. I mean thoſe early Inſtitutions, thoſe Na- 
tional Cuſtoms, thoſe Ancient Laws, through the whole 
Summ of which we cannot find one in which all agrees 
but in every Country, People, City, Street, and even in 
every Houſe, the Men, at leaſt, differ from the Women, 
and the Children from. both. And indeed I do not won- 
der, that a confus'd and miſcellaneous Rabble, meer 
Slaves to Laws and Cuſtoms, however introduce d, inur d 
Ven the Cradle to yield Obedience to them no leſs than to 
Maſters or Tyrants, and having their Mind cow'd and 


r 


proken by Severity and Blows, and not able to aſpire to 
4% Great and Manly Attainments, (bould believe the 
7 '4itions they receiv'd from their; Anceſtors, and let- 
ig their Reaſon lie without 'Uſe or Exerciſe, affirm 
ing, or deny them uncxemin'd and unobſerv d. But I 
„„ forbeur wondering at the Philoſophers'; who, 
4 bil the greateſt. Part of them pretend to bunt for the 

+ Truth and Certainty of Things, dividing themſelves 

| Y into ſo many Troops and Orders, pronounce of almoſt every 
_ atter, Great or Small, ever with Difference, and often 
ib Contradiction. ' Add. Montaigne's Eff. I. I. c. 22. 

| and Charron of Wiſdom, J. 2. c. 8. J. 4, 7. g 7 1990 
IX. But that Notion of extracting the Law of 
SN ature from the Manners and Cuſtoms of the 
== or1d, is accompanied with, this farther Inconve- 
ence ; that tis almoſt impoſſible to find any Na- 
oon, which is govern'd purely by Natural Law; 
uc every Country hath its own particular Laws 
SE peradded, either in Writing or otherwiſe; to be 
rade uſc of when the People have any Bargains 
r Tranſactions with their, Fellow- ſubjects. And 
any times Affairs in Debate between whole Na- 
ons are decided eicher by Civil Law common to 
och, or by the Law of Natute, as it is not Na- 
cd, but Cloath ad, as it were, with many poſitive 
\dditions. So that it is no ealy Matter to diſtin- 
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guiſh what thoſe Nations admit for natural Law; 
and what for Poſitive and Civil. We may add to 
this Conſideration, that meer Uſe and Cuſtom 
When it hath born along and an unqueſtion d Sway, 
frequently puts on the Face and Semblance of Na- 
tural Reaſon. Tu manifeſt, ſays Agatbi u (d), that 
whatever Law or Inſtitution hath obtain d thro à long 
Courſe of Time among t many Peeple, they certainly cry 
it up for moſt excellent and moſt equitable; and if any 
thing be attempted \contrary ta it, this they reject as ridi- 
culous, and unwortby. of all. Credit and Allowance... We 
have a famous Example to this Purpoſe. in Herodo- 
tas (e). Darim, for Experiment's ſake, put the 
Queſtion to the Greeks, who were under his Com- 
mand, what Summ of Money he ſhould give them 
to feed on the Bodies of their deceas d Parents, at- 
ter the Mariner of the Indiavs. Upon their Refu- 
ſal to comply. on 'any Conſiderations ; he ask d 
ſome of the Indians, what they'd take to burn their 
dead Parents after the Grecians Faſhion, and not to 
eat them: But they ſetting up a general Outcry, 
deſired the King to have better Thoughts of them. 
Beſides, to have been inur d in any Opinion from 
one's Infancy ," is ſo forcible a Prepo n, that al- 
tho' the Opinion be falſe, yet it ſcarce enters into 
any Perſon's Head to queſtion it; at leaſt it paſſes 
with an uncontrol'd Currency, amongſt Men of 
vulgar Parts and Capacities. (1) Ariſtet. Problem. 
Sect. 18. qu. 6. Thoſe Things which Men have at firſ 
made Choice of, and to which they baut been accuftom'd, 
in theſe they are not able to judge for the better. For 
their Mind is already corrupted by evil Prejudices and 
Prepoſſeſſion. Cicero. Tuſc. Queſt. |, 4. c. 3. Some 
Perſons are tied and reſtrain d in their -Notions, before 
they are capable of judging what iu beſt, and afterwards, 
in the weakeſt part ff their Age, either following the O- 
pinions of ſome Friends, or talen with the Speech of the 
firſt Maſter they have heard, they give their Verdicts on 
Points which they do not in the leaſt underſtand, end be- 
ing carried with the Violence, as it were, of a Tempeſt, 
to ſome particular Doctrine or Sect, they cleave to it as if 
they were bugging a Rock to ſave their Lives. And a 
little after, I know not how it comes to paſt, that moſt 
Men had rather continue in a Miſtake, and quarrel and 
fight in Defence of an Opinion which they bawe once lou d 
and embrac'd, than to examine without Obſtinacy or Par- 
tiality, what 1 deliver d with moi Agreement on all 
ſides. Add. Mich. Montaigne's Eſſ. I. I. c. 22. Philo 
Fud. de Abrabamo p. 294. B. Ed. Genev. Inveterate 
Cuſtoms uſually bears as much Force as Nature it ſelf. 
To the greateſt part of Mankind we may apply 
Sextus Empiricuss (2) Saying, they follow: the wſual 
Ways of. Life without Thought or Reflect ion (F). And 
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(4) Add. Digg. Laert. in Pyrrho. Il. 9. () Tuſc: Queſt. I. 5. c. 27. 
* | Y Pyrrbon: Hypoth, I. 3, c. 24. l 
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(3) Evripides's Obſervation is no leſs true, that the 
Traditions which we rectiv d from our Parents, and which 
are grown up with us, no Reaſon can confute, n0 ſtrength 
of Wiſdow can over-rule(a). To the ſame Head 
we may refer that Text of the (4) Apoſtle, 1 Cor. 
xi. 14. and that Remark in Plato, in his ſeventh 
Book of Laws, that our uſing one of our Hands 
more readily than the other, proceeds purely 


from Cuſtom 3; In as much as Nature equally fa- 


vours both, Amongſt many People Honour and 
Reſpect are meaſured by the Length of Beards (6); 
whereas, on the contrary, the greateſt part of the 
Americans think it a brutiſh Indecency to appear 
with any Beard at all (c). 5% 27 Q 

But all this while, we do not aſcribe ſo much 
Force to Cuſtom, that it ſhould be able in ſuch 


a manner to deprave and ſeduce the Judgment of 


Reaſon, as to render the Truths concerning Natu- 
ral Laws impoſlible to be apprehended (4). 


X. This ſtrange Diverſity of Laws and Manners, 
by which moſt Nations in the World contradict 
each other, hath, without doubt, been the Occa- 
ſion why ſome Men have aſſerted that there's no 
ſuch Thing as Natural Law, but that all Law firſt 
aroſe from the Convenience and the Profit of par- 
ticular States, and is incapable of any other Mea- 
ſure. Thus Horace, Serm. |. I. Sat. 3. v. 98, 111, Cc. 


Atq; ioſa utilitas, juſti prope mater & aqui. 


Jura inventa metu injuſti fateare neceſſe ent, 
Tempora fi faſtoſq; welis evolvere mandi. 

Nec Natura poteſt juſto ſecernere iniquum, 
Dividit ut bona diverſis, fugienda petendis. 


Of Mother Profit, Juſt and Right were born. 


Turn o'er the muſty Annals of Mankind, 

And you'll confeſs that Laws were firſt enjoin'd 
Thro' fear of Wrong: Meer Nature never knew, 
Or Good, or Bad to ſhun, or to purſue, 


Ovid Ep. Heroid. 4. v, 131, Cc. makes his Phzdra 
declare her Mind to the ſame Purpole. 


Its vetus pietas ævo moritura futuro, 
Ruſtica Saturno regna tenente fuit. 


Jupiter elſe pium ſtatuit quodcunq; juvaret. 


That Thread- bare Virtue only held its Sway, 
Whilſt heavy Saturn rul'd the Sons of Clay. 
Fove broke the dull Reſtraint ; by Fove's Decree 
Profit is made the Teſt of Piety. 


Photinns's wicked Counſel in Laces, B. 8. v. 488. 
Et ſeqq. proceeds on the fame Principles. 


| - Sidera terrd 
Ut diſtant, & flamma mari; ſic utile refo. 
Sceptrorum vis tota perit, ſi pendere Juſt a 
Incipit; evertitq; arces reſpectus honeſti. 

Libertas ſcelerum eſt que regna inviſa tuetur. 


As Fire from Water, as each Heavenly Light 
From Earth, ſo Profit ſtands remov'd from Right, 
If nice Regards to Faith and Truth are ſhown, 

Your Scepter drops, and you unhinge your Throne, 
The way to fix all hated Reigns has been 
To grant a general Liberty of Sin. 


Ariſtippus too, and Pyrrho in Diogenes Laertius () 
deliver themſelves very groſsly concerning the G. 
rigin of Juſt and Unjuſt. Bur of all the Ancient 
none diſputed this Point ſo largely as Carneade; is 
ſaid to have done. His Arguments, as La@antiu 
(J) hath contracted them, are (2) to this Effed. 
That Men firſt inſtituted Laws to ſecure and to 
promote their own Advantage; whence they came 
to be ſo various according to their different Man- 
ners, and different Times; but that there was no 
ſuch thing as Natural Law in the World. Tha 
Mankind and all other Animate Beings, are by the 
Guidance of Nature, carried on to the Purſuit of 
their own Profit ; and that conſequently there can 
be no Juſtice ; or, if there be, that it muſt be the 
higheſt Folly, in as much as it would make a Ma 
injure himſelf in conſulting the Conveniences d 
others. That all Nations . for Empire aui 
Command, and the Romans themſelves, who then Wl 
reign'd Maſters of the World, if they would e 
juſt, chat is, if they would reſtore every one hi 
own, mult return to their ancient Cottages, anl 
to their Primitive Poverty (g). In clearing u al 
theſe Objections, it will not be amiſs to begin wia 
Tully's Remark, in his ſecond Book of Offices, 4 
(3)Profitable, ſays he, is a Word which by the Cori: il 
tion of Time and Cuſtom is perverted inſenſibly to the Sir 
nification of ſomewhat that may be ſeparated from Hine 
ſty ; ſo as to make ſomething Honeſt which is not Profits es: 
ble, and ſomething Profitable without being Hone#t: i» ni 
Error of the moſt pernicious Conſequence to the Lf i 
of Man. On which account, in his third Book d 
the ſame excellent Work, c. 3. he tells us, that» ul: 
crates us d to curſe the Authors who firſt divided t 
Names in Notion and Opinion, which were in Natur) 
inſeparably united. For thoſe Maſters of falſe Polr 
ticks cheated the heedleſs Vulgar with the Amb- 
guous Term of Profit; which is of two Kinds, 2 
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a) In Bacchis, v. 201, &c. | 
(d) Add Selden de F. N. & G. Secund. Hebrgos I. 1, c. 6. 
(2) Add. Grot. Prolegom. N. 16, &c. 


Euripides's Words are, Iarede magdbyes, 400 d,. Ne 
. | : Kexmhiue)', dds ovrd xarabhard ny &, 
Odd“ & It 4xewv T> oper fvenlar prever- 


(6) Vide Arrian. Epictet. J. 1. c. 16. 
(e) See Book 2, and Book 9. 


Anm 


le) Vide Rochefort. Deſcript. Ant ill. p. 2. c. 8. ſ. 6. & c 4 
(f) Divine Inſtitutions, 1. 5. 1 


(4) St. Part in that Place ſhews us only the Power of Cuſtom, which is ſo ſtrong, that Nature ir ſelf taught the Corinthia f bk 


rhat if any Man among them wore long Hair, it was a Shame to him, whereas if Women had long Hair, it was Honourable. , Wl 
* Carneadis \ Diſput at lonis hec fuit ſumma: Tura ſibi homines pro utilitate ſanxiſſe ſeilicet oe 1 


8. X. (2j Ladtantim's Words are, Ejus, 


pro moribus & apud eaſdem pro temporibus ſepe mut ata, jus autem naturale nui lum eſſe. Omnes &y homines, & alia animantes ad 
tates ſuas, naturd ducente, ferri: proinde aut nullam eſſe juſtitiam, aut ſi ſit aliqua, ſummam eſſe ſtultitiam, quoniam ſibi noceret alien A 


commoedis conſulens Omnibus populis, qui florerent imperio, 


ef, ſi aliena reſtituant, ad caſas eſſe redeundum, & in egeſtate & miſeriis jacendum. 
) Tully's Words are, In quo | verbo lapſa conſuetudo deflexit de via, ſenſimqʒ ev 


utile non eſſet, & utile quod non honeſtum, qua nulla pernicies major hominum vita potuit 1 Y 


C conſtituerit hon eſtum eſſe aliquid, 
ferri. 


Again, Itaq; accepimus, Socratem execrari ſolitum eos, qui primum hec naturd qoberentia opinione diſtraxiſſent. 


Romanis quod; ipſis qui tot ius orbis potirentur, fs inſti velint eſſ 


deduta ef, ut honeſtatem ab utilitate ſect" 
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it is rated by two different Principles. One ſort 
of Profit is that which appears ſuch to the deprav'd 
Judgment of ill compos'd Aﬀections 5 theſe being 
mov'd chiefly by preſent and tranſitor Advanta- 
ges, and very little ſollicitous about future Con- 
cerns. (4) The other and the true Profit is ad- 
judg'd ſo by found Reaſon, which doth not only 
conlider)Thiogs at Hand, but weighs and exa- 
mines the Effects and Conſequences which they 
are likely to produce. Which therefore muſt pro 
nounce that alone to be truly profitable, which as 
univerſally ſuch, and which gives Aſſurance of 
Conſtancy and Duration (a), but can never judge 
it a deſirable Thing to enjoy a Momentary Advan- 
tage, drawing after it a Train of endleſs Miſchiefs. 
'Tis a moſt unhappy and a moſt dangerous Plea- 
ſure, in the Heat of a Fever to relieve, ourſelves 


_— 


redouble our Tortures. Actions perform'd in Con- 
formity to the Law of Nature have a double Ex- 
cellency, not being only Honeſt, that is, conducive 
to the Preſervation and to the Increaſe of the Ho- 
= nour and the good Credit of Men; but likewiſe 
% and Profitable, promoting their Intereſt and 
Advantage, and contributing largely to their Hap- 
= pineſs. And this latter Quality is ſo far from be- 
ing an unworthy Attribute of Virtue, that even in 
Holy Scripture, 1 Tim. iv. 8. Godlineſ is ſaid to be 
Profitable to all, baving both the Promiſes of ths Life 
and of that which is to come, On the other Hand, 
choſe Actions which contradict the Law of Nature, 
arc always Baſe and Diſhoneſt, and tho' they now 
Wand then bear ſome Appearance of Profit and of 
bpPleaſure, yet theſe Charms are quickly over, and 
erer fail of being attended with a more conſide- 
able Croud of Evils and Misfortunes (0). (5) Tully 

his firſt Book of Offices, Chap. 4. talks admira- 
bly for our preſent Buſineſs. - Betwixt 4 Man and 
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nd Brute, ſays he, there is eminently this Difference; 
ui he one is carried on by Senſe, and to that only which is 


—_— en, with little or no Regard to what is either paſf or 
„ come: Whereas the other, by the Benefit of Reaſon ſees 
ee Con/equences of Things ; their Riſe and their Pro- 
„%, and couples rogether Cauſes and Effects; compares 
-ermblances of Actions and Events; tacks the preſent 
E © the future; and ſo taking in his whole Life at a View, 
e prepares all Things * for the Uſe and Comfort 

. Therefore tis ſo far from being that 


f 1 E lomentary and Baſtard Profit, that it appears to 


with cold Water, which will be fuce afrerwards to 


SSC ivil Laws were firſt inſtituted for the ſake of this 


have {been their chief Bud and Deſign, to hinder 
Men from ſquaring their Actions by ſo falſe a Mea- 
ſure; / For ſhould any one reſolve to direct all his 
Proceedings to his on private Advantage, withous 
any Regard to the reſt of Mankind; ſince all o- 
ther Men might 4s well take the ſütne Courſe, 
there oould not but ariſe the Confuſion, 
and a kind of War of All againft All, a State (6): 
the moſt Unproſitable and the moſt inconvenient 
in the World. On 7 very mani»! 
feſt; chat he who by obſerving the Law of Nature 
endeavours to win the Affections and the good 
Grace of others mi conceive much ſarec Hopes; 
of Profit attainable by their Aſfiſtance, than he, 
who truſting to his o]. ſingle Power, takes the 
Liberty of treating others as he liſts (c). Nor is ir 
poſſible: for Men to frame a Notion of any Profit, 
which will be their own Peculiar; or to which all- 
Men will not have as good a Title as thetnſelves 3 
ſince Nature hath nevev given any Man ſo large a 
Privilege, as to let him exerciſe any kind of Right. 
againſt others, the Uſe of which they are not al- 
low'd to turn again upon him. Therefore tis 4 
great Miſtake to fancy twill be Profitable to you, 
to take away either by Fraud or Violence, what 
another Man hath acquir'd by his Labour (4); 
ſince others have not only the Power of reſiſting 
you, but of taking the ſame Freedom with your 
Goods and Poſſeſſions. And you have as little 
Reaſon to think it will prove advantagious to you 
to break your Ealth; ſince your own Example 
may be made uſe of to your own Prejudice. Ho- 
crates in Areopagitic. p. 252. (7) They judge thoſe who 
break Faith and Contratts, to injure the Poor more than 
the Rich. The latter, by loſing their Dependants, could 
ſuffer only ſome little Damage in their Revenues. The 
former, if they were thrown off by their Patrons, whoſe 


8 and Aſſiſtance they continually needed, muſt be 
reduc'd to extreme Indigence and Miſery. (8) The ſame. 


Orator, in Orat. de Pace. p. 285. Pariſ. placeth 
the chief Strength and Foundation of all his Ad- 
vice to his Country men, in this Principle, that 
there is more Gain and Profit in a peaceful Competency, 


' than in a needleſs Purſuit of Abundance. That Fuſtice 


much more eligible than Injury, and the Care of their 
own Poſſeſſions, than the Deſire of other Men's (e). (9) 
Nor ſhould any preſume ſo much on his own 
Strength and Power, as to imagine that others will 
not repay him with ſuch Uſage as they receive 
from him. For all true Power arifes from'a"Con- 


. 4. ix. 17, 18. xxi. 6. Fe) Add. D. Cum 
mbi- oon he afterwards proves at large, 
pett ot Good and Evil, 


his proceeds from a falſe Opinion. 


in Time the unreaſona 


Kd Eſtimate he has ſer on them b 


See alſo, what 


. oes beſ 
(5) Sed inter bominem, ty. beam hu ore and, follows 
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thi" ard ſe accommodat, paululum adm 

le, MF 4ventie cernit, cauſaſque rerum videt 

t. von 1 ajungit, at ue adnellli futuras, ul 

d wit bw (6) Of the Ward Inutilius, ſee Note 1. on 5. 9. of Ch 

eb 3 (0 — N of Iſocrates is nothing to our uche 
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177 I (9) © There are more Men chat can poiſon, ſtea 

ni 


has leſs Power againſt the Nineteen, 


(a) Marc. Antonin. I. 7. . 74. Thoſe Attions are profitable or advantagious which are agreeable to Nature. 
4 : land, E. 2. 7. 2, 9. n. 2. | e) 
and which is much more to the preſent Purpoſe than that nnn our Author. 


(4) As the Objects which are near us are commonly eſteemed greater, than chofe vaſt Bodies that are at a Diſtance; fo in Re- 

n the preſent have the Advanta e, and, in Compariſon of thoſe that are at a Diſtanc 

2 the moſt of Men are like Prodigal Heirs, believe a leſſer Good in preſent preferable to the Reverſion of a greater; 
o tor the preſent Poſſeſſion of a ſmall Thing, they'll part with a large 1 

— | Every one ought to know, wherein « 

E | preſent cxrrainly, and then having the Advantage of Nearneſs, 


— 


* 


(o) See Prov. xx. 17. 
fd) See Prov; i. 13, 14, &c. 


Which Afler- 
„are always the 
eritauce which would certainly come to them. 


conſiſts his Pleaſure, for What is abſent now, will one 
he'll ſee Things at their juſt Proportion, and ſo prevent 


reaſon of the unequal Meaſures. Mr, Locke's Eſſay of the Underſtanding, 


oc maxim# intereſt, quod hec tantum, quantum ſenſu mevetur, ad id ſolum, guod ade ſt, quod que 

odum ſentiens praleritum aut fut urum. Homo autem, quod rationis eft particeps, per quam con- 
et, ear umque pragreſſus & quaſi anteceſſiones non ignorat, ſimilitudines comparat, & rebus preſentibus 
acilè totius vita curſum videt, ad eamque degendam praparat res neceſſarias. 
ap. 2, of this Book, TP 
or's purpoſe, as any one may diſcern ar the firſt ſight. 

I RAvarsy wow, Y 5 Migeopuile + 4d as, F 5 F Idar Em- 

bor) one is more liable to be offended, than of 6 2006 26: on thre oe ggpias whom we cnn commie thoſe Crimes, Exe- 


end; for among 20 Perſons that are Equals, it is manifeſt every one of them 
than they againſt him.“ Bayle's Dich. Hiſt. & Crit. Tem, III. 2945. Col. 2. F 
| 8 | * 
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junction with other Men, whom tis impoſſible to 
keep together by your ſingle Force. So that if 
that falſe and ſpurious Profit were to be the Mea- 
ſure of all our Proceedings, the Life of the ſtouteſt 
Mortal would be as often in Danger, as it ſhould 
ſeem profitable to-any one to rid him our of the 
Way: And whoever took: fuch a Courſe would 
only ſer a fatal Pattern, and chalk out the Way 
to his own Deſtruction. On the whole Matter 
then, not Juſtice, but Injuſtice is really the-higheſt 
Folly ; which, tho it may ſeem to ſucceed for the 
preſent, yet is neither general: nor laſting; and 
tends to the Diſſolution and Deſtruction of human 
Safety ; Men being chiefly guarded and fecur'd 
from Dangers by Society and by Friendlineſs. 
Nor will this hold true only of particular Men, 
but likewiſe of whole States and Communities; 
there having never been any Commonwealth ſo 
Powerful, or ſo well eſtabliſh'd,. as not ſometimes 
to ſtand in need of their Neighbours Aſſiſtance; 
ſince no ſingle Kingdom could long bear up againſt 
the united Forces of a ſtrong Contederacy. 

- Duinttilian obſerves (10) that an ill Example can 
never be truly advantagions ; for tho' it may give ſome 
Delight as the Occaſon now ſtands, yet it afterwards 
draws on us a heavier Load of Miſchiefs. It is impoſ- 
ſible, ſays Demoſthenes, Olynthiac. 2. to obtain any 
firm and durable Power by Injuries, by rg and by 
Ties. Epicurus himſelf, in his Notions of Juſtice, 
was very honourable and very fair, as Gaſſendus 
hath given us this ſhoct Repreſentation of them 
(a). Fuſtice not only never burts any one, but, on the 
contrary, always carries along with 7 ing conducing 
to the Eaſe and Tranquillity of the Mind; which it like- 
wiſe farther ſupports with the Hopes of wanting. nothing 


that uncorrupted Nature can defire. A Soul where In 


Juſtice hath taken up its Seat, cannot but be in | perpetual 
Diſorder and Confuſion, whilſt when it attempts any 
thing with never ſo much Secrecy, yet it bath no Aſſu- 
rance that the Fact 45 always be was go or th And 
fince Fuſtice is deſgu d for the Promotion of the Common 
. 2 lain 7455 nothing can be juſt 1570 doth not 
tend to the Advantage of whole Societies, and of each 
Member in particular. And becauſe every one by the 
Guidance of Nature, deſires and purſues what z good 
for bim, it is neceſſary, that whatever is jutt ſhould be 
according to Nature, and ſhould therefore be call Natu- 
tal. And this Fuftice xs nothing elſe but the Pledge and 


—Y 


— *. ——— — 


Aſſurance of general Profit; for while it takes plac 
4 — Conſent of all Parties, there ah | 4 
Common Advantage, that Men do not mutually give and 
receive Injuries, but live in Peace and Duictneſs together: 
which as-it's good and profitable, ſo doth Nature inci, 
every Man to embrace and to purſus it. Tho' it myſt 
be obſerv d by the way, That what Gaſſendus after. 
wards delivers about a different Profit, among diſ. 
ferent Perſons, and about a variable Juſtice, muſt 
not be admitted in Regard to Natural Law, but 
only to Civil Conſtitutions. Diodor. Sical. J. 25. 
Ecloge r. Epicurus, in the Book which he calls, $4. 
tled Nonions, affirms, That @ Life led according to . 
ſtice « free from all Tronble and Diſquiet; but that Inju- 1 
ſtice was full of Diſturbance and Diſquiet. Lucretſu, 
J. 5. 1151, &c. Noc r a f k E 2 
Circumretit enim vis atque inſuria quemque, 
Atque unde exorta eſt ad eum = re vertit. 
Nec facile eſt placidam ac pacatam ducere vitam, 
Qui violat factis communis fidera pacis. | 


Becauſe! diffuſive Wrong can ſpread o'er all, 3 
No State's ſecure; nay, oft the Wrongs recoil 4 
With double Force on the Contriver's Fall. | 
Nor can thoſe Men expect to live at Eaſe, 
Who violate the common Bonds of Peace. | 
bind a; Mir. Crecck! 
In ſhort, any one is able to judge what a Contra i 
diction it is almoſt to common Senſe, to make ſuch 
a Profit as is oppoſite to Fuſtice, the Standard of A- 
cting. (11) The Sophiſt Protagoras in Plato, p. 225, Wi 
Ed. Franc. Ficin. though a Trifler in other Matter, 
yet had Wit enough to ſpeak ſmartly on this Point, WY 
In other Habits, ſays he, if «a Man pretend, for Ex. 
ple, to be an excellent Piper, when be doth not underſtn 
a Note, be either raiſes the Laughter or the Indignatin Wl 
of thoſe tbat hear bim; and hi Friends \admoniſh = 2 
s Madneſs and Vanity. But the Caſe is quite othervil: al 
in Injuſtice. For ſuppoſe ſome Perſons know another to: 
really Unjuſt, yet ſhould the Man himſelf confeſs that ; 
is guilty of that Vice before Strangers, they would tak ; 
it for granted, that be was out of his Wits; maintain r: 
ing that ſuch a Wickedneſi is never to be diſcover'd, lu 
the contrary Virtue always to be pretended to, whether: 
be really praftis d or not. Not tb" counterfeit Tufu 
therefore they take to be a Senſeleſs Extravagance; u 


(a) Syntagm. Part 3. e. 24, & 28, Vide Ciceron. de Fin. Bonorum & Malorum, B, 1. e. 16. 
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(36) Nunquam prodeſt wlan exemplam, etiamſs in preſenti occaſion quadam deledar. in futwrum tamen altiue cet. Declan 5 1 


Dus gd, S Arge Adluaio: d txavle, u einogxur]ay Kai ddd u⁰α,ẽ,jEEñ½ñ½ Be eudy? x] nou Owe 


(11) *Ev d ue dnaars dgerals (Gary d hayers) idy ng de AvanThs i) i danny land Tr vin, ty wal 195 > 1 2 
Adnmy , L xaAemuyio, x of oix&og cebit rde dg ward pore oy g ,“, u, H i 73 d many A,, 441 
x4] ei, in dq un isl, z ens aunts xal any TRANSI abyn ira mAAGr, J ix Twapoowny ny Bylo FD) mans aig Wl 


zy rad Hαν ay, x, caot vdr A gdvar e Singive dyn Fei, dye u, & u, ve + 
1 ame, , ui by dpd. AT de only 


v vive, 7 
loving one of QuinFilian make for our Au 


1 d d uwo mes ben, 
t 


5 Sparer duxguoownr, 6 
well how this Paſlage and the “ 


s Purpoſe, fince they only prove the Maxim of the Duke of Rocbefaucaut, TH = 


Hypocriſy is an Homage which ice pays to Virtue. Moreover, there is not any thing that can prove, that Profit may be 0p!” Bl 
ſed ro Juſtice, and any Man's private Intereſt to the Publick. I ſhall alledge ſome more pertinent Authorities to this Purpoſe, * Bi 
of Seneca and Arrian's Epiftetus. Senecas Words, Epiſt. 48. are, Nec poteſt quiſquam bears degere, qui ſe tantum intuctur, qui u 
nia ad utilitater ſuas convertit t alteri vivas oportet, ſi vis tibi vivere. Hee ſocietas diligenter & [ant obſervanda eff que nos 01! 
omnibus miſcet, & judicat 1 eſſe commune jus generis bumani : i. e. Tis not poſſible for any Man to live happily who 4 
« himſelf only, who minds his own Intereſt only; we muſt live to others Profit, if we will advance our own. This Union l 1 
*© Society is care fully and ſacredly to be preſerved, which intermixes us together, and teaches us, that there is a Common Right 2M 
« of Mankind.“ Arrian's Words in Epicket. Lib. 1, Chap. 19. are, Kabb AU Te {5 Ze] roaairlw gvov Te aoury (as W 
ivz und\ws F Ila dja div Swinrar Tvy yavar, ei 2 Ti vis 76 x01v0y ανννẽ’Bãu aeyo pheemue, dug din d ue % 
4 4 de muy: i. e. GOD hath diſpoſed the Nature and Order of Reaſonable Creatures in ſuch a Manner, that ever) o.. 
« of them ſhould advance each other's Intereſts, ſo as contributes to the publick Advantage, fo that tho“ we refer all to our 5. 
« vate Advantage, we ought yet to do what in us lies to promote that of others.“ M. Anfoxinus has many ingenious Reflections u 1 
h's Works tending this Way. | . F * e e oa 3 
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whoever makes a contrary Profeſſion deſerves to be dri- 
ven out of buman Converſe and Society. (12) No Man 
is ſo bad, ſays Quinctilian (a), as that he deſires to 
ſeem Bad. And almoſt every Body ſpeaks more 
honeſtly than he either thinks or acts. 

But the Divine Providence hath ſufficiently con- 
futed this pernicious Opinion, by making its bold- 
eſt Patrons and Aſſertors feel the fatal Conſequen- 
ces of it. To give an Inſtance or two. Lyſander, 
© that crafty Deſigner, who manag'd moſt Affairs 
© by Cheats and Shuffles, who plac'd all Right in 
© Profit, who affirm'd Truth and Lies to be indif- 
© ferent Things, and either to be moſt valuable as 
© it was moſt advantagious; who bragg'd that Men 
* were to be deceiv'd with Oaths as Children with 
Dice or Bounding Stones; as Plutarch(b) and Po- 
hani (c) give his Character; did he build his For- 
runes on a firmer Bottom, than if he had made 
Truth and Honeſty the Mark and the Standard of 
his Proceedings (d)? Ageſilaus (e), who at other 
Times and in other Speeches, us'd to cry up Ju- 
ſtice for the Queen of Virtues, without which, 
Valour and Fortitude would be of no uſe, yet 
when Phebidas had without Orders poſſeſs d him- 
ſelf of the Fort Cadmea, defended that Boldneſs 
by ſuch Kind of Rhetorick as this, That be Acti- 
en of Phœbidas was to be rated and judg d of accerding 
to the Benefit and Advantage it brought to the State. 
Since whatever conduc'd to x publick Good of Lacede- 
mon, was to be done at a Venture; whether Men were 
impower d by Commiſſion for ſuch Performances or not. 
But was not this very Exploit the Occaſion of the 
Spartans miſcarrying in their Deſign of rendring 
themſelves Maſters of Greece? 

XI. Theſe Foundations being ſettled, tis eaſy 
to ſolve the Objections of the oppoſite Party. Tis 
ridiculouſly weak to conclude, that ſuppoſing dif- 
ferent States to have ſet up different Laws upon 
the account of Profit, therefore there can be no 


themſelves, through the Information of their Sen- 
ſes, do perceive what is agreeable to their Body 
and what not; without the leaft Apprehenſion of 
Honeſty or of Diſhoneſty. But if he means the 
Rational Nature, we deny the Poſition, as abſo- 
lutely falſe. As for Carneades his Argument, that 
if the Romans would be juſt, that is, if they would 
reſtore every one his own, they mutt return to their pri- 
miti ve Cottages; and that therefore Fuſtice u Folly ; in 
vulgar Eſteem this may bear ſome Semblance of a 
plauſible Truth ; but to thoſe who look farther in- 
to it, it will appear exceeding empty and trifling. 
For ſince whatever Right we aſſume upon others, 
they may in like manner uſe againſt us ; it can by 
no means be profitable for us by injuriouſly ſeizing 
on other Mens Goods, to invite them to make Re- 
priſals on our own. And in ſtating the Nature 
and the Definition of Profit, we are not to conſider 
what ſeems advantagious to ſuch or ſuch a Man, 
at ſuch a particular Time, to the Prejudice of o- 
thers; but what is of Univerſal and perpetual Be- 
nefit and Expediency. Thus, for inſtance, let us 
ſuppoſe an Officer to have rais'd a vaſt Eſtate, by 
robbing the publick Treaſury : ſuch an one cer- 
tainly imagines it would be Folly in him, to make 
an exact Reſtitution, and ſo to return to his firſt 
Narrowneſs of Fortune. But when the Prince, 
upon convicting him of Extortion, hath adjudg'd 
his Goods to the Treaſury, and his Perſon to the 
Goal or Gallows, do we then think he took a wiſer 
Courſe to raiſe himſelf in the World, than ano- 
ther Perſon who reſts contented with a competent 
Maintenance, innocently acquir'd ? Thus I know 
not whether it had not been better for the Roman 
People to have ſate down with Satisfaction in the 
Enjoyment of that moderate Wealth which ar 
fil they got together without the Expence of 
their Virtue or Honour ; than when they had ri- 
fled and plunder'd all the whole World, to turn 


their Weapons upon themſelves, and to expoſe the 
feeble Carcaſs of their Empire to be torn in pieces 
by the barbarous Nations. Nor do the other Ar- 


— ”ccpetual or Natural Law. For all Civil Laws do 
„eicher preſuppoſe or include the chief Heads of the 
vi 4 Law of Nature, thoſe by which theSafety of Mankind 


N by ſecur d: Neither are theſe in the leaſt injur'd or guments of Carneades as ſet down by Lactantius 

oi pair d by the particular Ordinances, which each (x), require any long or any laborious Reply. For 

„ Commonwealth finds a Neceſſity of ſuperadding, if any think it a piece of Wiſdom in the Seller of 

wy for its ſeparate Intereſt and Benefit. Penal Laws, a Houſe, to diſſemble its being infected with the 

I or Sancfian, we acknowledge to have been inſti- Plague, certainly ic muſt be own'd for Wiſdom in 

No tuted 27 Fear of Fuſtice, or to reſtrain the Wic- the Buyer, if he either give falſe Money for his 
kedneſs of Men, when the bare Dictates of Natu- 


falſe Goods, or to puniſh the Author of the Cheat 
by the ſevereſt Methods. Laſtly, as for thoſe Ca- 
ſes, whether it be fair (2) in a Shipwrack for a 
ſtronger Man to force a Plank from the Arms of a 


- = Law were found inſufficient for that Purpoſe. 
eben Horace denies that Nature is able to diſtin- 


1 


1 puſh betwixt Right and Wrong; we agree with 


m — if he means only that Nature which Man weaker, or in a Flight, for a ſound Man to diſpoſ- 
3 ars in common with Brutes; whereby Brutes ſeſs a wounded Soldier of his Horſe, preferring 
70) _ | | | 
1 "2 — SAKE] ——— 
"9 - (a) Inſtitut f 3+ c. 8. Ed. Lugd. Bat. p.251 (b) Plutarch. Apopht hegm. Lacon. þ Ed. Wech (e) Stratag. l 
0 1 rr . . . . m. con. « US . . ech. c YAFAR. J. I. c. 0 
he for 1 (d) Vide Cornel. Nep. Lyſand. (e) See Plutarch, in Ageſil. p. 608. g : N . 
—— i F 8 ) 65 _ eft guiſquam 7 malus, ut malus videri velit. 

2 J. onus vir, inquit, fi habeat ſer vum fugitivum, aut d inſalubr iti i- 
fe. 4 » inquit, f Fl 75 aut domum inſalubrem, & peſtilentem, que vitia ſolus ſciat, & ideo proſcri- 
at * to & a oy J ram profitebitur ſugitivum ſer vum, E peſtilentem domum ſe vendere, an celabit ? fi profitebitur, bonus qui- 
e coo er pr = ſed tamen ſtultus judicabitur, — vel par vo vendet, vel omnino non vendet; fi celaverit, erit quidem ſapiens, quia 
_— pe LA 1 malus, quia fallet. Rurſus ſi reperiat aliquem, qui aurichalcum ſe putet vendere, cum ſit illud aurum; plumbum 
1) wy Ts. acebitne, uf id parvo emat, an indicabit, ut magno? Stultum plane videtur malle magno. Divine Inſtitut. I. 5. 
Right l 2) Agai of . 1 | | 
nl , (2) 77 J I” adds, Thid, n. 10, &c. Nempe juſtitia eſt, hyninem non occidere, alienum prorſus non attingere, quid ergo juſtus 
4 4 «Es NN 5 — fecerit, oF aliquis imbecillior viribus tabulam ceperit? Nonne illum det urbabit tabula, ut ipſe conſcendat 
ry o malnerit. uam xime 2 ſit nullus medio mari teſtis ? Si ſapient ef, faciet, ipſi nimirum pereundum eſt, niſi fecerit. Si autem 
ur pt rum fuſa Mites 333 nferre alteri, Jam non juſtus ille, fed ſtultus eſt qui vite ſue non parcat, dum parcit alienæ. Item: Si acie 
ions! er ene, 17 A /e poſſi oO ceperinkt, & Juſtus ille fuerit nactus aliquem ſaucium equo inſidentem, eine parcet, ut ipſe occidatur, an dejiciet 

* 7 em effugere ? Quod ſi fecerit ſapiens, ſed idem malus, ſi non fecerit ftultus ſit neceſſe eſt, licet juſtus. 
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his own Preſervation to the Safety of his Fellow, 
we ſhall hereafter find Occaſion to diſcuſs and to 
determine them (a). It will be ſufficient for the 
preſent to make this ſhort Remark, that Actions 
done upon extreme Neceſſity, and out of Conſter- 
nation of Mind ariſing from imminent Danger, 
and which do therefore meet rather with Excuſe, 
than with Approbation ; ought by no means to 
be eſtabliſh'd for common Rules of Proceeding (b). 
XII. The Author of the Treatiſe De Principia 
juſti & decori, in ſearching aſter the right Notion of 
the Law of Nature, follows this Method. In the 
firſt place he lays down this Confeſs'd Principle, 
That there x a GOD, and that He created the World 
in Wiſdom; which no Man in his Senſes will diſpute. 
He adds, that GO D hath declar'd his Reſolution of ex- 
erciſing the Virtues of Truth and Juſtice, in Hu Govern- 
ment of the World (c). But here, beſides that it ſcarce 
ſeems right to conceive the Divine Juſtice or 
Truth after the Manner of Virtues, it is ſufficient- 
ly. manifeſt, that the Diſpoſition or the Inclination 
to Juſtice which we attribute to God (1), is very 
difterent from that which Men are to exerciſe to- 
wards one another : In as much as the former de- 
notes that Method by which an infinitely Great 
and Good Creator is pleas'd to govern his intelli- 
gent Creatures; whereas the latter obtains only a- 
mongſt Perſons by Nature equal, and ſubject all 
alike to a Common and a Supreme Lord. Neither 
can it be at all made out that Divine and Human 
Juſtice are capable of the ſame Meaſure, from this 
Argument, that in Holy Scripture we are frequent- 
ly referr'd to the Example of Go Þ (4): For in 
thoſe Paſſages the Holy Spirit is pleas'd to follow 
the uſual Way of Reaſoning (2), om à Greater to 
a Leſs. But from theſe Principles the ſaid Author, 
p. 9, 10. concludes, that in the Creation of the World 
GOD propos d tv Himſelf ſome End. That He hath ap- 
pointed Means ſufficient for the obtaining that End. That 
a Man ſhall certainly be puniſh'd, if he deviates from that 
Order which GOD would have us obſerve, in the Proſe- 
cution of the End propos d by Him to Himſelf, and to 
Mankind. And on the contrary, ſhall certainly be re- 
warded, if be direct hi Life according to the Order pre- 
ſcrib d by his Creator, In fine, that the Fuſtice of GOD 
implies nothing elſe, but His Lawful Diſtribution of Re- 
wards and Puniſhments. In Regard to this Doctrine, 
I queſtion whether it can be ſaid with any tolera- 
ble Senſe, that C O D hath conſtituted an End, com- 


Book Il 


mon to Man with Himſelf; or that the Order pre. k 
ſcrib'd by Him to Man, that is the Obſervation of . 
the Law of Nature, doth produce the End for I 
which Gop created the World. Nor can the Crude. u 
neſs of the following Aphoriſm paſs with ording n 
Digeſtions: That the Natural Neceſſity which is jy t 
GOD doth lay on Men a Neceſſity of purſuing Virtus, if 
and of flying Vice. Yet ſuppoſe we ſhould be brought f: 
to grant all this, and then ſhould guide our Search N 
after the Law of Nature by ſome ſuch general Max. t 
im and Rule, Hhatever Things are by Nature ſo di. d 
pos d, as to hinder the End which GO D fropos'd in thy n 
Creation of the World ; all thoſe Things are prohibited by P 
the Law of Nature: But whatever Things are ſo naty. li 
rally order d, that the End before- mention d cannot be ob. 8 
tain d without them, thoſe are certainly en join d or com- it 
manded by the ſame Law: We (hall ſtill be at a loſ di 
to underſtand what neceſſary Relation every parti. T: 
cular Precept of the Law of Nature bears to that R 
End; whilſt the End itſelf is not perfectly difco. 0 
ver'd by us. Thus, for Example, there would 
be need of a Train of Deductions, to make me u 
apprehend, that the End for which the World ws; „ 
created cannot be attain'd without honouring one; al 
Parents, or that Theft is repugnant to the fail as 
End. Tis meer trifling therefore to ſtick upon V 
ſuch General Terms, without calling in the Af ti 
ſtance of nearer and more diſtinct Principles. And te 
the Foundation of the Law of Nature muſt bealways 18 
left in the dark by him who can make no farther nl Co 
Progreſs in the Queſtion, than to tire us with ſuch al 
Repetitions, that (3) ſince the World was made in Wi * 
dom and Order; and ſince Man hath his part aſſign'd bin yo 
in the Univerſal Harmony; therefore that Order ought — 
neceſſarily to point out to every Man his Duty, in even 1 
Action or Proceeding. ſa 
XIII. Thus far moſt are agreed, that the Lav Rn 

of Nature is to be drawn from Man's Reaſon ; be 
flowing from the true Current of that Faculty, 1 
when unperverted (1). On which account the th 
Holy Scriptures declare it to be written in the * 


Hearts of Men, Rom. ii. 15. This we judge to 
be a moſt manifeſt Truth, that altho' the facrel RY 
Writings do throw in a more enlarged Light t 
direct us in the cleareſt View of Nature's Law, 
(2) yet the ſame Law may without any extraor- 
dinary Aſſiſtance be found out and ſolidly de- 
monſtrated, by the bare Force of Reaſon, ſuch » „ 
Gon firſt implanted and ſtill preſerves in Ma- 


| (a) Sce Chap. 6. of this Book. 
(d) Luke vi. 36. Matth.v. 44,45. Xviii. 33. 


8. XII. (1) I do not fee that Velthuyſen ſays any thing that can intimate the contrary. His Notion is, That GO D hath diſpo- 2 | 
ſed all Things in a Manner ſuitable to his Perfections; and this is that Natural Neceſſity of which he ſpeaks a little lower. | 


(b) Add, Velthuyſen, de Principiis Fuſti & Decori, p. 114, &c. 


1 _ == 
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(2) Our Author ſays, Thar in thoſe places of Scripture the Arguments are drawn, 4 minori ad majus, 1. e. from the Leſs to the bo 


Greater; whereas tis evident that they are drawn juſt the contrary way; for thus the Argument runs, and he himſelf ſpeaks o / 
in another place: * It GOD, who is the Lord of all the World, and has from all Eternity enjoyed a compleat Happineſs, who 
« Self-ſuricient, and has no need of Pardon, is very merciful to his Creatures, who have provoked him to Anger by their Sins, al 
« with how much greater Reafon ought Men to have Compaſſion on their Brethren, whoſe Pardon they themſelves often want, BY 
« and whoſe Help they can't live without? If a Maſter hath Pity of his Servants, the Servant ought much more to have Pity on 


« his Fellows. If G OD cauſes the Sun to riſe on wicked Men, much more ought Men to do good to their Enemies. Men, I fa, * 


« who are ſo ſubject to offend one another, and who have ſo great Need of Aſſiſtance one from another.“ Specimen Controve!l 4 
Chap. 4. S. 5. To call this way of Arguing, d minori ad majus, is contrary to the Language of all Orators and Logicians. See Aru. 
Rhet. Lib. 2. Chap. 23. and Top. 2. Chap. 10. as alſo Quinctil. Inſtit. Orat. V. 10. 

(3) Tis true, that this is not much to the purpoſe, but we muſt own, that Ve Y 
he does not explain himſelf fo diſtinctly as our Author, yer he lays down a Principle which reaches to the very bottom of tha 
which eſtabliſhes Society, in another place, which is this, & That which is ſuch in General, and of that Nature that Men ci i 
« diſpenſe with the Obſervation ot it, without bringing a great Prejud ce to all Mankind, or which if Mankind ſhould p<!" 
« to every body, twould be to their great Damage, whatever is ſuch, ſay I, is forbidden by the Law of Nature.“ Page 185. 8 

S. XIII (1) Nuy 5 Eycar v@on ame 05478 GTi col wenn[tov er, Y Gmws: Being endued with a Soul, you may know jo 1» 
ſelf, what and how you ought to act. Dio Chryſoſt. Orat, 10. de Servis, p. 156. Ed. Morell. | _ 8 
(2) See what J have ſaid in my Treatiſe Of Games, Lib, 1. Chap. 3, 8, 2. 


Ithuyſen did not much depend on it, and thougb 1 
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kind. Yet here we by no means think it neceſ- 
ſary to maintain, that the General Principles of 
Natural Law are Iunate, or imprinted, as it were, 
upon Mens Minds, from their very Birth, in the 
manner of diſtin& and actual Propoſitions ; ſo as 
to be readily expreſs'd and utter d by them, as 
ſoon as they arrive at the uſe of Speech, without 
farther Inſtruction or Meditation. For that theſe 
Native Idea's or Original Characters are no better 
than unwarrantable Fictions (3), any one may 
diſcover, who will be ſo curious as to obſerve 
nicely the Steps by which Children make their 
Progreſs in Knowledge, clearing themſelves by 
little and little from the Ignorance of their Infant 
State. Nor is it a Conſideration of little Weight 
in this Point, that the Holy Scriptures frequently 
deſcribe Infancy and Childhood (4) by the Igno- 
_ XX rance, and Ripet Age by the Knowledge of 
+ SS Right and Wrong (a). Dr. Cumberland mult be 

SS our Guide and Maſter in theſe Diſquiſitions, who 
hath moſt clearly demonſtrated (b), that altho' 
we reject the Notion of thoſe Innate Propoſitions, 
yet the Knowledge of the Law of Nature is truly 
and really imprinted on Human Minds by Go p, 
as He is the firſt Mover and Director of them: 
Whence likewiſe any one may readily diſcover, that 
*tis his Will and Command we ſhould att according 
to that Law. That Phraſe in Romans IL. 15. which 
is urg'd ſo hardly by ſome Authors, is certainly 
(5) Figurative, and implies no more than a clear 
and certain Knowledge treaſur'd up in the Me- 
mory ; of which the Perſons ſpoken of are con- 
victed in their own Conſciences, by what means ſo- 
ever thoſe Notions firſt enter'd into their Thoughts. 
Thus too thoſe Sins which in Feremiab xvil. 1. are 
ſaid to be engr-wen on the Tables of the Heart, in as 
much as they are actual Tranſgreſſions, could not 
be diſcover'd at the Nativity of the Offenders (c). 
That Readineſs which we ſee in Children and in 
the Ignorant Multitude, to diſtinguiſh Right from 
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the . . i 
_IW Wrong, is owing in a great Meaſure to Exerciſe 

the © 70 . . 

% and Ule ; whilſt from their early Years, and the 


prrſt opening of their Reaſon, they obſerve Good 
Things to be approv'd of, and Evil Things to be 
exploded ; the former to be attended with Praiſe, 
=the latter (6) with Puniſhment. Their Minds are 


od and diſpos'd by daily Practice, and by the 


whole (7) Series of common Life, that few of 
them ſo much as doubt whether they may not pro- 
ceed by other Methods. Whoever conſiders this 
Matter accurately, will diſcover, that 'tis very 
hard to give a Reaſon for many Practices, which 
yet the common People undertake without Scruple 
or Heſitation. To borrow an Inſtance from a late 
Author (d), If a Man be found committing a Robbery, 
the Multitude preſently join Hands and Minds to oor 
and to ſeize the Thief: But if upon a Quarrel one Man 
hath kil'd another, every Body wiſhes he may get off 
ſafe ; at leaft no Body willingly aſſiſts in the raking of 
him. The Reaſon of ſuch a Difterence the Vulgar 
underſtand not, which is this; Every one is more 
in danger from a Thief, who deſigns to plunder where- 
ever be can meet with Booty; than from an Actor of 
Manſlaughter, who intends Miſchief to none but to the 
Perſon who gave him Provocation. Therefore when 
we acknowledge the Law of Nature to be the 
Dictate of Right Reaſon, cur Senſe and Meanin 
is this, that the Underſtanding of Man is endue 
with ſuch a Power, as to be able from the Con- 
templation of Human Condition, to diſcover a 
neceſſity of living agreeably to this Law ; as like- 
wiſe to find out ſome Principle by which the Pre- 
cepts of it may be clearly and ſolidly demonſtra- 
ted (e). Nor is it any Rub or Prejudice to this 
Doctrine, that the artificial Method of demon- 
ſtrating theſe Natural Precepts, is not known or 
apprehended by all Men; and that moſt Perſons 
both learn and obſerve the Law of Nature by Cu- 
ſtom, and by the common Courſe and Tenour of 
living. For we ſee every day the common Me- 
chanicks and Artificers performing many things, 
either by Imitation, or by the compendious Di- 
rection of Inſtruments, the Proof of which they 
do not in the leaſt underſtand : And yet this doth 
not hinder ſuch Operations from being truly Ma- 
thematical, or from being founded on ſolid Prin- 
ciples of Reaſon. Hence it likewiſe appears what 
Rule we are to meaſure our Reaſon by, in judg- 
ing of its Fitneſs for the Diſcovery of Natural 
Law: or whence we may be aſſur'd, whether 
ſuch a Dictate proceeds from Right, or from de- 
prav'd Reaſon. The Dictates of Right Reaſon are 
true Principles, which agree with the Nature of 
Things well obſerv'd and examin'd ; and which 


an- y . | 


Proverbs vii. 3. (@) De Principiis Juſti & Decori, p. 81. 


orion of this Expreſſion in the Sacred Writers, 


b 
ſe) add D. Cumberland, de L. N. c. 4, 1.3. 


(3) Our Author treats more at large of this in his Apology, S. 24. 
Locke has fer it in its full Light in his Eſſay upon Man's Underſtanding. 
(4) Our Autbor muſt underſtand here by Good and Evil, Re#i & Turpis, 


) Prolegom. ſ. 5, 7, 8. (e) Add. Luke ii. 31. 


and in his Specimen Controverſ. Chap. lv. S. 23, But Mr. 
See alſo what I have ſaid in my Preface, S. 3. 
Honeſty and Diſhoneſty, but that is not the true 


5 who, according to the Idiom of their Language, would have us to underſtand 
dy -_ Phraſe in general, Al! that can't be known, becauſe in reality all things thar we know are either Good or Evil, i. e. Profi- 
able or Hurtful; as is jud iciouſly obſerved by Lud. Capellus in his Notes upon Gen. iii. 8. which it would be well to conſult; as 


they commonly follow the moſt popular Notions, we might in- 
who deny Innate Ideas, fince he that ſays All, excepts nothing. 
s. See Mr. Le Clerc's Ars Critica, Part II. SeR, 1. Chap. 2. $:2%. 


who e Mr. Le Clerc's Commentary on the ſame Place. Nevertheleſs, if any Conſequen 
x Sins, ; 4 Dt Sacred Writers in matters of Philoſophy, in reſpe@ to which 4 VV 
Want, err, chat theſe Paſſages very much favour the Opinion of thoſe 
Pity 00 WI" fine, we find this way of ſpeaking among the Profane Author 
110 s. 153. Tom. 1. and Heſind's Theogonia, v. 900, 
wr (5) See Grotius in his Notes upon this Paſſage, and Le Clerc's Ars Critica, p. 


oft Simple, rhe very Moment that 
of tha or can they apprehend the Reaſons 
en cal t the Age of Diſcretion, 
| perm" ane, and Example, are the ordinar 
: ie Natural Light would be al 


e Savage Nations, but even among the more Civilized 
[ence we may conclude, that every one ou 5 
n their Duty, and to eſtabliſh, confirm, and f 


. 
2 0 ISE een N 1 « 
-# AS H fo n * 2 833 . i 
- £ 8 n L y — "PL." 
2 #464 * by — = A q a 2 
— » 6 S 4 $4 2 I 4 —_ LY T5” * n 8 
r Sy . 7 * n STE 7 


e , 
* © = 


- I 
. TE, — E 
* 8 8 
C 
— 


. 


a 


(5) Aug Locke's Philoſophical Eſſay, Lib. 2. Chap. 28. S. 10, 1, 12. 
(7) to this the manifeſt Proportion that theſe Maxims have with the Light of Right Reaſon, for it is perceived by the 


ris propounded, and they underſtand ir, tho* they would never have found it out themſelves, 
fo well as to deliver their Thoughts diſtinctly about it. 


194, Cc. Tom. 1. 2d Edit. 


Further, ir is certain, that no Man 


can reaſonably pretend an invincible Ignorance for his Excuſe ; but yet it is no leſs true that Education, 

y Means by which Knowledge is conveyed into the Mind of Man, and without it either 
moſt wholly exringuiſhed, or we ſhould not attend to it. This Experience ſhews us, not only among 
there being many Men that make good this ſad and morrifying Truth? 
ht to rake ſpecial Care to contribute as much as may be to the Inſtruction of others 
pread abroad ſo neceſſary a Knowledge. 
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( the Law of Nature in general. 


Book Il 


are deduc'd from other true and firſt Principles, 
by the Rules of Good Conſequence. On the con- 
trary, thoſe are Dictates of deprav'd Reaſon, in 
which a Man either lays down falſe Principles, or 
by a wrong Method deduces falſe Concluſions. 
For (8) at the ſame time as we affirm the Law of 
Nature to be imprinted on us by the Nature of 
Things, we imply that it is moſt true and infallible : 
Since Nature preſents us with nothing but what 
really exiſts, and produces no Effect that can be 
charg'd with Falſhood : All Falſity ariſing from 
the Miſtakes of Men, whilſt they either divide 
ſuch Notions as naturally cleave together, or join 
ſuch together as Nature hath ſeparated and plac'd 
at a diſtance (a). And this Courſe of Judging 
being duly follow'd, we need not fear that any 
one ſhall be able to foiſt upon us for Natural Law, 
either the frantick Notions of his ill purg'd Brain, 
or the irregular Deſires of his miſguided Mind. 
For 'tis in vain for that Man to make his Appeal 
to Reaſon, who cannot demonſtrate his Aſſertions 
from Principles of unqueſtion'd Truth, and ſuch 
as agree with the Nature of Things ; in as much 
as all Truth and all Rectitude conſiſts in the agree- 
ment of Conceptions and of Propoſitions with the 
Things themſelves, which they are intended to 
expreſs. And he who hath not Parts enough to 
frame and unite the Chain of a Demonſtration, 
mult ſupply that Defe& by an exceeding Stock of 
Impudence, if he deſires any regard ſhould be had 
to his vain Conjectures, when they run aſtray 
from the receiv'd Opinions of Mankind. More- 
over, it is manifeſt to all thoſe who underſtand 
the force and the manner of Demonſtrations, that 
there is not only a Neceflity that the Principles 
made uſe of be true, and the firſt or higheſt that 
we can aſcend to, but likewiſe that they be pro- 
per and peculiar to the Queſtion in Debate, and 
ſo very clear, that the Mind apprehending by 
their Means, the Cauſe of the Thing aſſerted, may 


reſt ſatisfied, and neither deſire nor want any far- 


ther Proof. Now againſt this Rule of finding out 
the Dictates of Right Reaſon, thoſe Authors have 
not only tranſgreſs'd, whoſe Foundations of Na- 
tural Law we have already examin'd : But thoſe 
too who think it ſufficient to build that Law on 
ſo ſlender a Bottom as this, That Natural Honeſt 

conſiſts in the agreement of Reaſon and Appetite ; * 
Rule of which Honeſty is the Excellency and the Dignity 
of Human Nature, and that mot Noble End for which 
Providence ſeems to have given us the Dominion and the 
Poſſeſſion of the World. For tho' we could argue 
never ſo fairly, this Action is ſuitable to the Ex- 
cellency and the Dignity of Man, and therefore 
honeſt and to be perform'd ; yet this doth not 
furniſh us with any clear and certain Knowledge, 
in which our Minds may reſt ſafely without far- 
ther Enquiry : But the Geſtion {till remains, in 
what that Excellency conſiſts, and by Virtue of 
what Cauſe it comes to agree to Mankind. Thus, 
if one ſhould ſay to a Clergy-man, It doth not 
become you to frequent Taverns and Houſes of 


LAY 


Debauchery, becauſe ſuch Courſes are repugnant 
to the Dignity of the Sacerdotal Office; he ſays 
nothing but Truth, in all this, but he doth not 
alledge the laſt and the ſtrongeſt Reaſon, ſo as to 
{et the Matter beyond Doubt and Diſpute (6). 

Altho', as hath been already obſerv'd, it is not 
in the Power of every Man, to deduce the Law 
of Nature artificially from its Principle: yet that 
ic may be properly ſaid to be known to all Men 
enjoying the uſe of their Reaſon, it is ſufficient, 
if even Perſons of tolerable Heads are able to a 
prehend the Demonſtration when propos'd by 
others, and clearly to perceive the Truth of ir, 
by comparing it with their own Natural Condition, 
As for the loweſt degree of Mortals who are ac- 
quainted with the Law of Nature, chiefly by Po- 
pular Information and by common Uſe, they 
ought to require no farther Proofs of its Certainty, 
than that firſt the Exerciſe of it is maintain d by 
their Superiors, by whoſe Authority they are to 
be guided; and then, ſecondly, that they them- 
ſelves cannot find any probable Reaſons by which 
they might either confute or weaken its Force; 
and laſtly, becauſe they are every Day ſenſible of 
its Uſefulneſs, and of the Benefits which ie confers 
upon Mankind. And upon this account the Lay 
of Nature appears to be ſufficiently promulgated ; 
ſo that no Perſon of competent Years and of ſound 
Underſtanding, can by any means plead invinci- 
ble Ignorance of it. 

For the eaſy Knowledge of what the Law of 
Nature dictates, Hobbes (e) commends the Uſe of 
this Rule, Ven a Man doubts whether what be 1 
going to do to another be agreeable to the Law of Natwe, 
let him ſuppoſe bimſelf in the other's room, For by ths Wl 
means, when Self-love and the other Paſlion, 
which weigh'd down one Scale, are taken thenc: 
and put into the contrary Scale, tis eaſy to guels al 
which way the Ballance will turn. (9) A, 
Idyll. V. v. ult. 7 

Sri He M ν,7t, I/ d gi, eu de dr 7 

Love thoſe who Court, that thoſe you court may love. 


Add Seiden de J. N. & G. 1.7. c. 12. Ariſotle (in . 
Diogenes Laertius l. 5. Segm. 21.) being ask'd how 
we ought to behave ourſelves towards our Friend, 1 

anſwer'd, As we wiſh they would behave themſeluu aa 
towards us. L. 2. t. 2. D. quod quis jurs in alterun, 
&c. Senec. de Ira, I. 3. c. 12. Let us ſuppoſe ourſelvs 
in the ſame Circumſtances as the Perſon with whom 11 RY 
are angry: That which now puts us in a Paſſion, à 
the wrong Opinion and Eſtimate of ourſelves : We at 2 Y 
unwilling to SUFFER what we are willing to DO. 4 
"Tis a Saying in Confucius (in Marcinuss Hilt. 5% 8 
I. 4. c. 25.) Never do to another what you are uu .- 
ling to ſuffer from bim. The ſame Precept vic: 
made uſe of by Ynca Manco Capace, the Founder dl = 

the Peruvian Empire; in order to the reducing 
Subjects to a Life of Civility. De la Vega |. 1. G2" 

And indeed this is no other than that Great RAS. 
preſcrib'd by our Saviour himſelf, of Doing 
Men as we would be done by. Matth. vii. 12. 
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(a) Idem c. 5. ſ. 1. 
Leviath. c. 15, 


(8) This Period was not in the firſt Edition of this Work; and not being exactly fitted to the Coherence of the biſcourſe Y 
have changed che Reading in my Tranſlation, but without any prejudice to the Author's Senſe. 
(s) We find the ſame Maxim in Sadder, of the Collection of the Precepts of Zoroaſter, made by the Perſian Magi (Tata. 
in Mr. Hyde's Book. See dh Paſſage of Hiereclet ſet dawn in my following Notes, | 


() Comp. Rechel. Prolegom. ad Offic. Ciceronis, ſ. 38, Cc. 
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(c) De Cive, e. 3. f. 2 
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Of the Lam of Nature in general. 35 


Cay. III. 


. Sharreck is of Opinion (a) that this Rule is 
1 becauſe if ſo, a Judge muſt needs 
abſolve the Criminals left to his Sentence, in as 
much as he would certainly. ſpare his own Life, 
were he in their Place : I muſt needs give a poor 
Petitioner what Sum ſoever he deſires, becauſe I 
ſhould wiſh to be thus dealt with, if I was in his 
Condition: Or I muſt clean my Servant s Shoes, 
becauſe I require him to clean mine. But the 
Rule will fill remain unſhaken, if we obſerve, 
that not (ro) one Scale only, but both are to be 
conſider d; or that I am not only to weigh and 
examine what is agreeable to me, but likewiſe 
what Obligation or Neceſſity lies (11) on the 
other Perſon, and what I can demand .of him, 
without injuring either of our Duties. Tet we 
muſt confeſs, that this Precept cannot be eſteem'd 
a Fundamental Axiom of the Law of Nature; 
ſince it is only a Corollary: of that Law which 
obliges us to hold all Men equal with our ſelves ; and 
therefore may be demonſtrated 2 priori. 

XIV. According to our Judgment, there ſeems 
no way ſo direQly leading to the Diſcovery of the 
Law of Nature, as is the accurate Contemplation 
of our (1) Natural Condition and Propenfions. 
altcho' in this Conſideration regard muſt: be had 
o ſome Things which are extrinſical to a Man, 
Ind chicfly to thoſe which are likely to promote 
os Intercit, or to procure his Damage and Incon- 
Penience. For whether this Law was impoſed on 
an to advance his Happineſs, or to check his 
ickedneſs, (which might otherwiſe break out to 
dis own DeſtruQtion) (2) we cannot proceed more 
learly in gaining a Notion of it, than by exa- 
ining in what Points and Reſpects he hath need 
f Afiſtance, and in what he hath occaſion' for 
= cſtcaint and Controul, In the firſt place then, 
Man hath this in Common with all other Crea- 
res endued with a Senſe of their own Being, 


that he loves himſelf as highly as is poſſible, that 
he endeavours by all Ways and Means to ſecure 
his own Preſervation, to obtain what appears con- 
ducible to his Good, and to repel what is in his 
Judgment Evil (), And this Self- Love ( regular- 
ly ſpeaking) is ſo very ſtrong as to ſupercede any 
Inclination which a Man may have for another. 
Sometimes indeed Men ſeem to affect others with 
a more tender Paſſion than themſelves, to be more 
delighted with their Happineſs, and more diſturb'd 
at their Misfortunes than at their own. Thus 
Des Cartes (e) obſerves, that the Love Which 2 
Good Parent bears towards his Children is ſo very 
pure, as to make him defire neither the gaining 
of any thing by them, nor the poſſeſſing them in 
any other manner than he doth at preſent, nor 
the being join d to them by any ſtricter Engage- 
ments than thoſe of the preſent Union. But oon- 
ſide ring them as his ber ſelf, he ſeeks their Good 
equally with his oẽn ; or rather with greater Care, 
in as much as he reckons himſelf and his Children 
to make up but one antite Thing, of Which not 
thinking himſelf the better Part, he frequently 
prefers their Advantage to his own, and is not 
afraid to ſecure their Safety by his own Deſtructi- 
on (d). But now beſides that this Love is not 
always conſtant, there are other Reaſons why 
Parents are ſometimes willing to have the Misfor- 
tunes of their Children transfer'd on themſelves, 
namely, becauſe they think themſelves more able 
to ſuſtain them: or becauſe they cannot but con- 
feſs, that Perſons of thoſe tender Years are more 
worthy of Life and of Safety. And a Reaſon 
why. on the other hand Parents are ſo highly ſa- 
tisfi d and pleas'd with the Succeſs and Proſperity 
of their Off-ſpring, may be, becanſe they are 
ſenſible a great part of the Glory will redound to 
themſelves, for bringing ſuch excellent and wor- 
thy Perſons into the World (e). Qui tanti talem 
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I — (a) De Officiis, | 6 2, n. II, 


: 3 (c) De Paſſionibus, Art. 82. 


Id Diag. Laert. I. 7. In Zen. Marcus Antoninus, |. 11. ſ. 8. Epiffetus Enchirid. c. 39. n. 2. Cicero 
(4) See a Sam. xviii. 33. Euripid. Alceſt. v. 653. uſque ad 708. 
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(b) Cicero de Fin. I. 3. c. 3. 80 foon as any Animal is born it is endear'd, and, a it were. 
Commended to itſelf for its own Preſervation, and for the loving of its own Condition, and of every Thing that tends to the preſerva= 
n of it Being at the ſame time made averſe to Deſtruction, and to all things which ſeem pernicious, Valer. Hlacc. |. 3. v. 644. 


Eſt amor, & cunis rerum tutela ſuarum. : | t- 34 
By Nature all love and protect their own, | * 1 4 


de Officiis, l. 1. c. 4. 1151 
(e) See Luke xi. 27. 


ec) Hierocles laying down the ſame Rule, adds this Reſtriction, 4 Maſter, ſays he, ought to think bow he would be treated, if 


. 


vElwoty Eudivor 
(11) So that, altho' a Judge, 
ment inflicted by the Law; 


ch by it. nor ſatisfy his inſatiable Avarice. 
ght, unleſs by another's Fault, 


o reverſe the Order 


=. XIV. 
ura, De Leg. 


Nies WAAAE NaTIN3 a * ale / as We 
ef · Marc. Antonin. Lib. rad g Ned gννꝗ ue e 
» If the Nature of the 


tical one; 1. c. One born for Society. 


I. Chap. 6. §. 16. Note 1. 


any meogipeR, lief c wi! nv Seamimis, ang 5 


To Aoyixov, che, x, mAiTixov, Temas Is 14.1001 x60 why 
X. S. 2. i. e. Conſider well what 2005 Batore rears. as if yau were governed by Natur e only ; and do 
ſe to do it. 3f 5 Creature be not any ways diſordered. Ther conſider what the Nature of the Creature requires, and do not 
oft, if it be not contrary to the Nature of ; Reaſonable Creature ; 
. pt . Tf you obſerve theſe Rules you need not be uneaſy for any thing. 
s only of a Natura! Obligatory Right, he thinks nor in the leaſt of rhe Natural Right by Simple Permiſſion, See above, 
2) The If 1. and what is ſaid in the laſt Note of this Chapter. oy hes fs | 
haft of cheſe Periods was added in the Second Edition, 


were 4 Save 3 and this laſt, if. be were a Maſter bow be would be ſerved. x7' guns n- eie aax90wrs Pig o-AbyC, wc 
is» n uv sien, ts 7% Ty onuri Wd Cufivov, Lc 5 ond mov nd, 9 30 n_— &v Tis s, ies ma; 
** G * 


Apud Stob. Serm; 82: 


if he were in the place of a Criminal, would undoubtedly wiſh, as well: as he, to eſcape the pu- 
| ned | w ; nevertheleſs he ought to paſs Sentence, becauſe otherwiſe he can't diſcharge the Duty of his 
bee, and will bring on himſelf much trouble by ſuch an Indulgence. 


We muſt relieve the Poor, but not to hurt ourſelves 


| { It is juſt to uſe our Servants kindly, but we are not oblig'd to make clean their 
des; this were to become a Servant inſtead of a Maſter. In a great Buſineſs, for Example, in a Diſeaſe, a Mafter may and 

to do ſuch Services for his Servants as they have a Right to require of him; but ro go farther, 
of Society, and accuſtom his Servants to Idleneſs, or rather to make them inſolent in 


e higheſt 


; (1) The very Name of Natural Right ſhews us, That the Principles ought to be deduced er the Nature of Man, 
ay of the Ancients have acknowledged. Natura enim Furts, . . a 


ſays Cicero, explicata e# nobis, eaque ab hominibus repetenda 


Lib. 1. Chap. 5. Tlngamige n a7 ; gvans Cue, de ud o uh ne dm wies aud, N re 

12 N 5 C Notts ul n« dm bet auThy Y TEINED 

est u Serie o% i d Cas gens. 7M 5 3 Ti he 2 bg. ? 
£5? N 


Nu Cor, 


rei ou 11 @s d gens, 
* 
3 une 


M 48 


for he that ſpeaks of a Reaſonable Creature, ſpeaks of a 
Furcher, Our Author 


and is not well placed. 
 Lenuere 
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genuere Parentes (a) ? It is likewiſe evident, that 
many Perſons have contentedly ſuffer'd Death for 
other Perſons, whom they either lov'd with an 
entire Affection, or to whom they devoted them- 
ſelves with an abſolute Service. For theſe Men 
fancied themſelves to be join'd to ſuch Friends 
or Maſters as leſſer parts of the whole, and there- 
fore choſe to be themſelves deſtroy'd for the Pre- 
ſervation of the greater Part (b). Procopius (c) 
tells us, that amongſt the Epthalite Hunns the more 
Wealthy Men pick out about Twenty, or per- 
haps more Perſons for their ſpecial Friends; theſe 
are conſtant Gueſts at their Tables, and have the 
Uſe and Command of all their Riches and Poſ- 
ſeſſions, being allow'd a kind of a Common Right 
over all Things : And when their Patron happens 
to die, Cuſtom obliges them to be put alive with 
him into his Grave. And that ſuch Ways of 
Mens devoting themſelves are till practis d in 
Japan, we are aſſurd by the Authors who de- 
cribe that Country and People (4). The Truth 
is, in the Opinion of ſuch Perſons, the Boaſts of 
Faith and of Affection with the Glory thence a- 
riſing, are of more Value than all the Things in 
the World beſides, and are not over- purchas d at 
the Expence of Life itſelf. Some too being de- 
riv'd of a near Friend, or of a ſingular Bene- 
factor, do caſt away their own Lives only out of 
Impatience and Deſpair, imagining it is impoſſi- 
ble they ſhou!d be otherwiſe than very Miſerable, 
having loſt him on whom alone all their Hopes 
and Fortunes depended. Certain it is, whatever 
a Man doth for others, he never forgets himſelf ; 
and Satan, in Fob ii. 4. well expreſsd the com- 
mon Temper and Inclination of Mankind, when 
he ſaid, Skin for Skin, and all that a Man hath, will 
be give for his Life. | 
ſides this Self-Love, and this Deſire of preſer- 
ving himſelf by all Means and Methods, there is 
diſcoverable in Man a wonderful Impotency and 
natural Indigence; ſo that if we ſhould conceive 
any ſingle Perſon quite deſtitute of the Aſſiſtance 
of others, we ſhould conclude his Life was given 
him rather for a Puniſhment than for a Bleſſing. 
It is farther manifeſt, that, next to the Support 
and the Defence of Heaven, Men draw their chief 
Help and Comfort (3) from one another. For, 
as the Strength of particular Perſons is ſo unable 
to compaſs their Preſervation and their Mainte- 


nance, that to live happily and conveniently they 
have continual Occaſion for the Works and ſot 
the Supplies of their Neighbours, in as much as 
their own Time as well as Power, would fail 
them to procure the moſt uſeful and the moſt ne. 
ceſſary Things; ſo on the other Hand, particular 
Men have Convenience of furniſhing others with 
many Things, which they themſelves do not want: 
and which therefore would turn to no Uſe or Ac. 
count, unleſs they were thus beſtow'd and diſpen- 
ſed (e). And as Men thus appear to be ſo vaſt a 
Suppott and Help to each other, ſo may t 
likewiſe in as eminent a manner prove à mutual 
Plague: and Miſchief ; and they do often actually 
prove ſo, either upon the Inſtigation of their Bry. 
tiſh Paſſions, or being compell d by the Neceſſiy 
of defending themſelves from the Injuries and the 
Aſſaults of others. The Truth of all which is clear 
to us. from daily Experience, and hath been in- 
ſiſted on more largely by us in the firſt Chap- 
ter of this Book (F). But we deſire it ſhould be 
well obſerved, that in ſeeking out the true Condi- 
tion of Men we have aſſign'd the firſt Place and In- 
fluence to Self-Love, not as if each particular Man 
ought in every reſpe& to prefer himſelf to all - 
thers, or to meaſure all Things by his own priya: 
Advantage, eſtabliſhing his ſeparate Intereſt for 
his chief End and Deſign; but becauſe a Man is 
by Nature ſooner ſenſible of the Love he bears to Wl 
wards himſelf, than of that which he bears to- 
wards others, in as much as it is natural for hin 
ſooner to perceive his own Exiſtence, than the Ex 
iſtence of others. And farther, becauſe the Cas 
of me and my Affairs, belongs to no body ſo pro- 
perly as to my ſelf. For altho' I propoſe the com- 
mon Good for the Mark of Acting, yet ſince | 
likewiſe am a part of Mankind, to the Preſervat- 
on of which ſome Care is due, this Care mul 
needs lie more eſpecially and more forcibly on m: Wl 
my ſelf, than on any Perſon elſe in the World, 
XV. Thus much being granted, it is an ca 
Matter to diſcover the Foundation of Natur 
Law. Man is an Animal extremely deſirous d 
his own Preſervation, of himſelf expos'd to mm 
Wants, unable to ſecure his own Safety and Mair 
tenance without the Aſſiſtance of his Fellows, anal 
capable of returning the Kindneſs by the Furtli 
rance of mutual Good: But then he is often nl 
licious, inſolent, and eaſily provok'd, and (1) * 


2 
f 


0 4 #, 
8 


3 


(a) Ax. 1. 610. On the other fide, ir was a gallant Saying of Epaminondas, that amongſt all the Good and Fortunate Accidem : 3 
of his Life, none ſtruck him with ſo real a Pleaſure, as that he won the famous victory at Leu#ra, before he had loſt eithet c 


his Parents. Plutarch's Apophthegm. p. 193 Ed. Wech. 
concerning the Soldurii. (c) De Bello Perſ. I. 1. c. 3. 
Aithiopians, ſee Diod. Sic. I. 3. c. 7. 


) Cicero proves at large, (De Offic. Lib. 2. Chap. 3, 4, 5.) that there is nothing that a Man can receive more Good of En E 


— 


(b) Vid. Cartes de Paſſon. Art. 83. Ceſar de B. G. |. 3. C. 4A 
(d) Vid. Franc. Carron. in Deſcript. Japan, c. 7. 0! '* 


(e) Senec. de Irà, I. 1. c. 8. Men are born to be Helps to each other. Marc, Antonin. \* 'Y 
c. 1. We are born for mutual Support and Aſſiſtance, and have each of us our proper Office to diſcharge for the General Benefit; a 
Feet, the Hands, the Eye-lids, the Teeth, or any Members of the Body. 3 


Cf) Add Dr. Cumberland, c. 1. f. is, 16. 


from, than from his Like. After which he thus concludes, Cum igitur bie locus nibil habeat Dubitationis, quin homines Plates 5 k 


hominibus & proſint & obſint, primum hoc ſtatue eſſe virtutis, conciliare animos hominum & ad uſus ſuas adjungere, Chap. 3. Jul 


ſame Conſequence as our Author draws in 5. following. 


g. XV, (1) Mr. Titius affirms, that the Conſequence is not good, bur he is certainly miſtaken ; for our Author deduc 


t 


es So" 


bleneſs from all theſe Characters put together, and not from any ſingle one. But in one Thing Mr. Titius ſeems ro ſpeak "i 


Reaſon, when he ſays, That our Author in ſettling Sociablenels in that Manner, gives us Cauſe to believe, char every one's 7 
vate Advantage is the Foundation of Natural Right, becauſe, according to him, if a Man becomes Sociable, tis becauſe he ca 

pteſerve himſelf without it, nor enjoy ſuch Conveniences of Life as A 
will engage us to be Sociable, but 'tis not therefore a Conſequent, that we muſt raiſe the Obligation of practiſing che 14" 
Nature directly upon it; for there are Caſes in which we muſt ſacrifice our own Intereſt to others Advantage and the 


ciety. I may add, that our Author himſelf, in his Element. 


diſtin& Principles of Duty; and I do not know for what Reaſon he ſhould change his Sentiments. See what is ſaid Note 5.0 "= 
Paragraph, and what the Author ſays in che beginning of 5. 16, | 1 


uriſprud. Univerſ. p. 431, &c. makes Self. Love and Sociablen:lb 10 1 


are neceffary in this World. I own, chat our own Late 
Good o 
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i ing Miſchicf, as he is ready in ed to them by Benevolence, by Peace, by Chari- 
10 0 ic e ſuch 5 Creature — ty, and ſo, as it were, by «ſilent anda ſccret Obli- 
oy 46h Pate ſupported, and may enjoy the good gation, It would therefore be a Charge moſt no- 
Things attending his Condition of Lite, it is ne- toriouſl falſe, ſhould any inſinuate, \thaz the Soci- 
ceſſaty that he be Social, that is, that he unite him- ableneſs which we eſtabliſh is perfectly indifferent, 
elk to thoſe of his own Species, and in ſuch a and hath an equal Regard to Good Society and to 
Manner regulate his Behaviour towards them, as Bad. | We ſaid it was the Duty of every Man to 
that they may have no fairReaſon to do him Harm, promote and to practiſe doc iableneſs . far as in 
but rather incline to promote his Intereſts, and to im lies ; becauſe, for as much as it is not in our 
ſecure his Rights and Concerns (2). This then will Power to oblige all other Men to behave them 
appear a Fundamental Law of Nature, Every Mam, ſelves towards us as they ought, we have done. 
ought, as far as-in bim lies, to promote and preſerve à our Duty when we have omitted nothing which. 
peaceful Sociableneſs with others, agreeable to the main We were able to perform, in moving and engaging . 
End and Diſpoſition of Human Race in General (3). For them to exerciſe the like Sociableneſs towards us. 
by Scciableneß we do not here mean a. bare Readi- From, all which it follows, that ſince he who obli- 
neſs or Propenſion to join in particular Societies, ges us to any End, cannot but at the ſame time be 
which may poſlibly be form'd on ill Deſigns, ſuppos d to pblige us to thoſe Means which are ne- 
and in an ill Manner; as the Confederacies of ceilary to the Attainment of that End, all AGions. 
Thicves and Robbers; as if it were ſufficient only which neceſſarily conduce to this mutual Sociableneſs,, are 
to join ourſelves with others, let our Intentions be commanded by the Law of Nature, and all thoſe on the 
what they will. But by this Term of Sociableneſs,, contrary, are forbidden, which tend to its Diſturbance, or 
we would impy (4) ſuch a Diſpoſition of one, Diſſolution. 1 5 f | 
an towards all others, as ſhall ſuppoſe him unit-, This (5) Method of diſcovering the Law of. 


Nature, 


1 * * 4 i. Py —— 


—— x 


(2) Nihil eſt prafecto preſtabilius, quam plane intelligi nos ad juſtitiam eſſe natos, neque Opinione ſed nathri conſtitutum eſſe jus. Id 
jam patebit, ſi hominum inter ipſos Secietatem, conjunfjonemg, perſpexeris. Cicerode LL. I. c. 1o. Nou will ſee clearly that Right doth 
not depend on Opinion, but on the Eſtabliſhment of Nature; if you conſider the neceflary Union and Alliance of Mankind.“ 


"y un dAAHACIS t Ah x, voi qbat rd ty on, v nei av aureis (nwav d jveam incivne's x7 eva hain:  Fambilich, 
t0- Pr ot rep. cap. * Thar bien hould live hugs Be 50 yer 838 Law, 1 and impoſſible; for — this rate, Ht Argent 
to- be more dangerous and prejudicial to them, than if they dwelt 1 024a) be ſingly without any Communication.“ a 

' (3) To explain this Rule more fully, I think this ought to be added. From whence it follows, that whoever is oblig'd ro aim 
— t a certain End, is oblig'd at the ſame time to make uſe of the Means, withour which it can't be obtain'd. Whatever contri- 
E ures neceſſarily ro an univerſal Soc iableneſs, ought to be looked upon as preſcrib d by the Law of Nature; and, on the contrary, 
Ale hatever diſturbs it. to be forbidden by the ſame Law. E e e *. 

do- (4) Whenever 4 Thing appears advantagious or noxious to Society in general, in what State ſoever Men are, in every place, 
5 a d at all times, we muſt look upon it as either abſolutely commanded or forbidden by the Law of Nature. So altho' Thett or A- 


tery may in certain Circumſtances, and through the Corruption of Manners in certain Countries, have cauſed little no Trou- 

e in ſome particular Societies, as ſome affirm, that Experience hath proved in the Kingdoms of the Maſſagetæ and Lacedemoni- | 
s, yer theſe rwo Crimes are not a whit the leſs contrary to the Law of Nature: For it they were allowed always and in all 

ates, there would reſult from them, without doubt, monſtrous Inconveniences and terrible Dilorders; and, on the contrary, 

ery Society whatſoever, muſt be more quiet and happy, where the Members of it religiouſly abſtain from Robbery and debauch- 

s their Neighbour's Wife, than where ſuch Attempts are frequently made. Our Author explains himſelf well enough upon this 

bjett in ſeveral Places of this Book, and in his other Works, viz. his Spictleginm Controverſ. circa 2 Natur. Chap. 3. S. 13. So 

at I am amazed that certain Men, who labour to confute him, and pretend to take a new Method in explainthg the Law of 
ture, make continual Alterations ina Thing fo clear. 11 | {it LL LIAR. 


(5) Our Author (in the beginning of the following S. of this Chapter, and in his Specimen Controverſ. Chap. $.S 25. as alſo in 


zus 0l 8 Spicilegium Controverſ. (5c. Chap. 1. S. 14.) declares, that he deſigns to explain here the Duties of Men only which properly 
man er one to another: For, according to him, our Duties toward G O D belong to Natural Theology, and Religion is no other ways 
Main. ncern'd in a Treatiſe of Natural Right, than as it is a more ſtrong Cement of human Society. Ag for the Duties of Man to him- 
al „ they are derived partly from Religion and partly from Society. So that were Men independant on GO D's Authority, and 
„ © way concern'd in Society, we could not conceive how he could be ſubject to any Obligation from himſelf. - If ſome had at- 
urthe· i aded to this Syſtem of our Author, they would not have ſpent ſo much Paper in delivering Objections ſo ill grounded. Never- 
n me lets I own; that he did well ro prevent theſe Cavils by putting out a Treatiſe containing all the Duties of Man, of which we 


ao the Neceſſity by the Strength of Reaſon only, and which, if we rightly underſtand the Thing, are contained in the 
ot che La of Nature, otherwife we muſt agree, that his Method to prove the Principle of Sociableneſs is ſubje& ro ſome. 
onveniences, as we have obſerved above in Note 1. But all this may be re@ified in ſome meaſure, by keeping cloſe to the 
ions of the Author above quoted. We muſt confider the Nature of Man, whoſe Conſtitution we have originally difcover'd 


ccidem be the Foundation of Natural Right, either as it came out of the Hands of the Creator, or as framed afterward diverſly by 
ither ai ne human Acts. I. From this Principle only, That Men are & O D's Workmanſhip, it evidently follows, that they oug ht to 
3. en w towards that Supreme Being, all the Sentiments which are comprehended in the Notion of Religion, and of which we ſhall 
of te at in Chap. 4. S. 3. Note 2. following. Moreover, G OD having conſulted the Preſervation and Happineſs of Mankind (as it 
nin. l. pears plainly) both by the Faculties he has endowed him withal, and by that ſtrong Inclination which carries us irre fiſtably to 
; af ch after Good, a id Evil. He alſo requires, doubtleſs, that every one ſhould not only preſerve and make Himſelf ha p- 
2 bur alſo contribute his utmoſt Endeavours to the Preſervation and Happineſs of Others. There are alſo two other Funda- 


ntals of the Natural Law in-general, taken in irs full Extent, and they are, 1. Love of Ourſelves, ina true Senſe; and 2. So- 


4 or E Pleneſs. Inſomuch that as Religion contains all the Duties of a Man towards G O D, fo Love of Ourſelves (for ſo it may be beſt 

plurint : dreticd to avoid all Equivocation) comprehends all that we are directly obliged to do in Relation to Ourſelves; and Sociable- 

Jul tk s all that is due to Others, See 5. 24. Note 3. So that Sociableneſs is oppoſed to Self-Love, and Self-Love is no farther a 
ndation of Sociableneſ; 


l „than as we are bound to Others, becauſe we love Ourſelves. But theſe are two diſtin Principles, 
ch though they have one great Relation, and equally concur in the Sight of the Creator, do yer differ in the Main, and ought 
ely to be managed, ſo that we muſt keep ang equal Ballance, as much as is poſſible, between them. I ſay, as much as is poſſible, 
% ſometimes happens that we can't at the ſame time perform all the Duties which flow from theſe three great Principles of the 
ural Law ; and in ſuch Caſes we ought to regulate ourſelves by theſe genera! Maxims. 1. That our Duties toward GOD ſhould 
. preferred before all others. 2. That when there is a kind of Oppoſition between two Duties of Selt-Love, and two of 
— eneſs, we ought to prefer that which is attended with the greateſt Advantage, i e. we muſt conſider whether the Good 
1 — be procured to Ourſelves or to Others in performing either of theſe Duties is more conſiderable, than the Good that 
3 to Ourſelves or to Others by the Omiſſion of that Duty, which we can't ar preſent diſcharge without neglecting 

other. 3. It, all Things elſe being equal, there is an Oppoſition between Selt- Love and the Duties of Society, whether ic 

T 


happens 
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Nature, doth not only appear, upon Examination, 
to be the moſt plain and eaſy, bur ir is likewiſe 
own'd for the moſt proper and genuine Way by 
full Conſent of the greateſt part of Learned Men. 
There's no need of heaping up Teſtimonies and 
Authorities, but we may let Seneca ſpeak for all 
the reſt. (6) By what other Means, lays he, are 
ave preſerv d, but by the mutual Aſſiſt ance of good 
Turns ? This Commerce and Interconrſe of Kindneſſes, 
adds Strength and Power to Life, and, in caſe of ſud- 
den Aſſaulrs, puts it into a better Condition of Defence. 
Take us all aſunder, and what are we, but an eaſy and 
an unequal Prey to Wild Beaſts? Man by Nature is weak 
on every fide: Society fortifies his Infirmity and arms his 
Nakedeſs. Thoſe two Excellencies, of Re:ſon and 

Society, render him the moſt potent of all Creatures, 
who would otherwiſe be obnoxious to Injuries from every 
Thing about him. Thus bythe Help of Union be commands 
the World, who, if divided, would ſcarce be a Match 
for any living Rival. And it is Society alone which 
gives him his Sovercign Sway over the inferior Creation. 
This was the Thing which firſt reſtrain'd tbe Violence of 
Diſeaſes, which lent Crutches and Supports to Old Age, 
and adminiſtred Conſolation to Grief. Take away ths, 
and you cut aſunder the Band of Union, ;be vital String 
of Mankind (a). 

There are other leſs principal Cauſes, or rather 
Arguments of a Sociable Nature in Men. For 
Example, becauſe nothing is more ſad and diſa- 
greeable than perpetual Solitude (%)? Becauſe o- 
therwiſe we ſhould have no Uſe of our Tongue, 
that moſt noble Inſtrument, by the help of which 
Mankind have this Advantage above all other liv- 
ing Things, that they are able to expreſs their in- 
ward Sentiments in articulate Sounds (c): Becauſe 
every good and excellent Perſon is deſirous of ſhow- 
ing his worthy Deeds amongſt others. Amongſt 
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theſe Secondary Reaſons of Sociality, is that 
which Tzlly takes notice of in his firſt Book of Of. 
fices, c. 44. There are ſome People, ſays he (7), 1b 
fancy all Leagues and Aſſcciations among Ft Men, Fo arile 
from the Need that one Man hith fir another, toy! 
the ſupplying of our natural and common Neceſſities ; Be. 
cauſe (ſay they) if Providence had del ver ut fy 
thus Care of looking after Food and Cloathing, by appoiit- 
ing ſome extrcordinary way for the Procurement of it: 
no Man of either Brains or Virtue would ever troubl. B 
Head about Bufin:fi, but wholly deliver himſelf up to the 
attaining of Wiſdom. But thus is a Miſtake ; for even 
in that Condition a Man would fly Solitude, and Wiſh for 
a Companion in his very Studies: He would be willing te 
Teach and to Learn, to Hear and to Speak. He talks 
to the ſame Purpoſe in the Third Book of that 
Work, c. 5. (8) It is more according to Nature, for 6 
Mun to undergo all forts of Labeurs and Troubles fx 11, 
Service and the Conſervation (if it were poſſible) of th 
whole World, after the Ex:mple of Hercules, % 
the Gratitude of Men bath placd for his Virtue among 
the Gods ; than to live in Solitude, and not only free fros 
Cares, but even wallowing in Pleaſures and Plenty, vit 
all the Advantages of Strengih and Beauty over and 4 
bove. This it is that makes all Great and Gloricus Spirit 
prefer the former Kind of Life to the Latter. What the 
ſame Author obſerves in his Lælias, is rather appli 
cable to Particular Friendſhip than to Comma lt 
Society: Friendſhip fir#t aroſe rather ffom Nature tha 
from Weakneſs; rather from the Bent and Inclinatin i 
Mens Minds, than from the Conſideration of the Pr, 
would produce. 3 
We would have it obſerv'd, that the Fundam). at 
tal Law of Nature eſtabliſh'd by us, doth not d 
agree (9) with that which Dr. Cumberland hau 
laid down in his Work on that Subject (4), co 
cerning the Study and Endeavour after the Com 


Au 1D) wy &f Why, Wed hs jen 


* 


1 


happens through the Fact of another or not, then Self Love ought to prevail, but if there be an Inequality, then preferem 1 
— 2 to be given to that of the two ſorts of Duties, which is accompanied with the greateſt Profit. See what is ſaid upon che 5 
an 
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mediately from their Original Conſtitution, and the Appointment of the Creator, add therero by their own Will, or by ſo Wl 
Contract and Poſitive Law, divers private Engagements, which are united with the Object of the Law of Nature, 2s it is 4 
of Action which requires ſuck Engagements. In ſhort, all Men ought throughly to conform their Actions to their Original cu 
Nirution, but in a different Manner, according to the different Eſtate they are in, as all the parts of a Clock concur to 
the Contrivance of the Artiſt, although every Wheel move in a way agreeable to its particular Form. See S. 22, and 24. fol 
ing. 4 
W a * Ares, &c. Men are the Defence of Men, Cities of Cities; as the Hand rubs the Hand, and the Fingers wal U 
Fingers. All Safety is Confederacy. Plin. N. H. J. 9. c. 46. Add. Marc. Antonin. I. 4./. 4. & J. 5. . 16, & 29. where he call 
ciety the Good or Happineſs of a rational Creature; as it is frequent with him to term Man à Creature Sociable by Nature, VII 
1.7. L. 55. Liban. Declam. 19. p. 499. Nature appointed Man to be a Companion, and an Aſſiſtant to Man. (b) Cicero de Fin, |. 3.c.» 
No Man would be willing to lead a Life of Solitude, though in an Infinity of Delights and Pleaſures. Whence *tis ea) to apprehend, 48 
we are born for Natural Conjuntion and Community. (e) Vid. Quinctil. Inſtitut. I. 2. c. 16. (d) C. 1. 4. - 


(6) Vt ſcim per ſe expetendam eſſe grati ani mi adjectionem, per ſe fi ugienda res eſt ingratum eſſe, quoniam nihil que concordian'® =. 
mani generis diſſociat & diſtrahit, qudm hoc vitium. Nam quo alio tuti ſumus, quam quod mutuis juvamur officiis * Hoc une inflrufiv” = 
ta, contraque incurſiones ſubitas munitior eſt, beneficiorum commercio. Fac nos ſingulos, quid ſurmics ? preda auimal ium C vii, 
imbecilliſſimus ty facillimus ſanguis. Quoniam ceteris animalibus in tutelam ſui ſatis virium eſt. Quæcunque vaga naſcuntur, & "i 
vitam ſegregem, ar mata ſunt : haminem imbellia cingit : non unguium vis, non dent ium, terribilem ceteris fecit; nudum, & inf" 
Soc iet munit. Duas res dedit, que illum obnoxium, validiſfimcm facerent, Rationem of Societatem. Itaque qui par e Fi uu 
(et, ſi ſeduceretur, rerum potitur, Societas illi Dominium omnium animalium dedit; Societas terris genitum, in aliene Nature tr 
imperium, C dominari etiam in mari juſſit. Hec mor borum impetus arcuit, ſenectuti adminicula proſpexit, ſ1latia contra dolores 4 
— owe 7 —4 ee licet contra fortunam advocare. Hanc telle & unitatem generis humani, qua vita ſuſtinetur, ſcindes. De 
nef. Lib. 4. Chap. 18. | 4 

(7) Nec verum eſt, quod dicitur à quibuſdam, propter neceſſitatem vite, quod ea que natura deſideraret, conſequi ſine aliis, at1 
cere non poſſemus, idcirco initam eſſe cum hominibus Communitatem & Societatem, quod ſi omnia nobis, que ad vittum cultumq "al 

nent, quaſi virgula divina, ut ajunt, ſuppeditarent, tum optimo quiſque ingenio, negotiis omnibus omiſſis, totum ſe in cognitione, & cin 
— Non eſt ita, nam & ſolitudinem fugeret, & ſocium ſtudii quæreret, tum docere, tum diſcere vellet, tum audit; 

jcere. | | be 
(8) Magis ſecundum naturam, pro omnibus Gentibus, ſi fieri poſſit, conſervandis, aut juvandis maximos labores, moleRiaſqit {«(" 
imitantem Herculem illum, quem hominum fama beneficiorum Memor, in concilium Celeſtium collocavit, quam vivere in ſolit#di"\ "if 
modo ſine ullis moleſtiis, ſed etiam in Maximis toluptatibus, abundentem omyibus copiis, ut excellas etiam pulchritudine C vitiv 

(9) There are leveral other Authors whole Principles being well underſtood, may be reduced to this, though there 11 
_— 2 ifference in the Language and Method. Sce Mr. Airtins's Diſcourſe De Sociabilirate primo Jur. Nat. princip. S 
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mon Good, and the demonſttating all poſſible Be- 
nevolence towards all Men. For we, when we 
maintain that a Man ought to be Sociable, do at 
the ſame time intimate, that he oyght not to make 
his own ſeparate Good the Mark of his Proceed- 
ings, but the Benefit of Mankind in Common; 
chat no Perſon ſnould purſue his private Advan- 
tage, by oppteſſing or by neglecting other Men ; 
and that none hath reaſon to hope tor Happinels 
and Succeſs, who either injures or deſpiſes his 
Neighbours. 

From this Social Nature of Man, and from the 
Conſideration that every one is born, not for him- 
ſelf alone, but for all human Kind, the Lord Bacon, 
in his Work of the Advancement of Learning, Book 7. 
c. 1. deduces ſeveral excellent Corollaries; as, that 
an active Life is preferable to a contemplative one; 
that the Happineſs of Man is to be ſought for in Vir- 
tue (10, not in Pleaſure; that the Fear of ſudden 


and unexpected Accidents ought not to deter us, ei- 


1 ther from managing publick Affairs, or from main- 
1 taining Society and Commerce with other Men: 
th Laſtly, that we ought not to withdraw ourſelves 
- il from Civil Buſineſs, out of a tender and ſcrupulous 
1 kind of Humour, or out of an Averſion to the uſual 
be Methods of Complaiſance. In which place the 
* ſame noble Auchor farther obſerves, that there ne- 


ver was any Philoſophy, Religion, Law, or Diſci- 


n $ | pline found out in the World, which ſo far ex- 
calts che publick Good, and debaſes private Inte- 
1 reſt, as che Chriſtian Inſtitution appears to have 


done. 

XVI. Let us conſider now whether or no the 
Doctrine aſſerted by Hobbes, in his Book De Cive, 
c. I. . 2. claſhes with what we have been deliver- 
ing on this Head. Certainly he hath been inter- 
preced with very great Rigour, and with very little 
Reaſon by ſome Learned Men, when they cenſure 
him for teaching, that Nature did not inſtitute Society, 
but Diſcord, among#t Men, and, as they hence infer, 
that all Kind of human Society is againit the Deſign of 


4 : Nature (a). Which is much the ſame thing, as if I 
=" HS ſhould calk thus, Speech & by Nature actually born with 
of no Man; therefore all Speech which # afterwards learnt, 


runs againſt Nature's Intention, Or thus, Al Men 
by Nature come into the World little ; therefore it 4 
gainſt Nature tha: they ſhou!d grow up to larger Dimen- 
. Or, Men are by Nature ſubje to Diſeaſes ; 
CS berefore it is again Nature, to make uſe of Diet, or 
hib to prevent or to cure them. We muſt conteſs, 
that this Notion of Hcbbes, looks at firſt View ex- 
tremely paradoxical; eſpecially if a Man doth 
not conſider diligently the Ambiguity of the Word 
Nature. But for fear any-one ſhould hereafter be 
cheated by the ſame doubtful Philoſophy, and led 


made Oppoſites; but thoſe different Inclinations 
are in ſuch a Manner to be temper'd, that the for- 
mer do not overthrow or diſturb the latter (5). 
When by the Enormity of wild Luſts this Tempe- 
rament is broken, and ſo all take up a Reſolution 
of ſeeking each his own Advantage to the Injury 
of others; then ariſe thoſe Heats and Contenti- 
ons which divide and confound Mankind. For 
the avoiding which, the bare Care of our private 
Safety commands the Obſervation of Social Laws, 
ſince we cannot enſure our own Perſons without 
their Aſſiſtance and Protection. As for Hobbes's De- 
monſtration, in which he ingeniouſly enough de- 
duces thoſe Laws which we call Natural, from the 
Principle of Self. Preſervation, the firſt Remark 
that we ſhall offer concerning it is this; that ſuch 
a way of Proof doth indecd clearly enough make 
out, how conducive tis to the Safety of Men, that 
they act according to theſe Dictates of Reaſon. 
Bur it is not an immediate and direct Concluſion 
to ſay, a Man hath a Right of uſing thoſe Means 
for his Preſervation, therefore he is oblig'd as ic 
were by a Law, to obſerve and to purſue them. 
For to give thoſe Dictates of Reaſon the Force and 
Authority of Laws, there is need of proceeding 
on ſome other Principle, than what he lays down. 
In the next place, great Care is to be taken leſt 
any ſhould conclude from ſuch Arguments and Po- 
ſitions, that when he hath once enſur'd his own 
Safety, and ſet himſelf out of Danger, he need 
not trouble himſelf about che Security of other 
Men; or that he may inſult how he pleaſe, over 
ſuch a Perſon as doth not contribute to his Quiet 
and Happineſs, or hath not Strength enough to 
diſturb it. For we therefore give Men the Name 
of Sociable Creatures, becauſe they, of all living 
Things, are the fitteſt and the moſt able to pro- 
mote the Advantage of each other: Neither is any 
inferior Creature capable of receiving ſo great 
Benefit (x) from Man, as Man himſelf. Again, 
the Excellency and Perfection of any particular 
Perſon riſe the higher, the more he deſerves of the 
Community by his publick Benefactions ; and 
Works of this Kind are reckon'd the moſt Noble, 
being ſuppos'd to proceed from the greateſt Wiſ- 
dom : Whereas any worthleſs Wretch, or a meer 
Fool, me be able to trouble or to hurt his Fellows. 
Beſides, ſappoſing every Man's private Advantage 
were eſtabliſh'd for the Mark of his Actions, if 
many Perſons ſhould happen to fix that private Ad- 
vantage on the- very ſame Thing (2), there will 
either be a Neceſſity of ſaying that theſe many 
Deſires including a plain Contradiction, are con- 
ſiſtent with Reaſon, which is the higheſt Abſur- 
dity : Or, ſince none can pretend that his Deſire 
ſhould have the Preference of the reſt, we ſhall 
be forc'd to admit it for a Truth, that no Man 
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fatally into Error; let us firſt obſerve, that Self- 
Love and Sociableneſs ought by no means to be 
5 del . E a | 18 805 
be k | (4) Compt. Conring, in Jure Ciuili, c. 14. in fin. 
Nonal Creatures after ſuch a manner, that they can't advance their 
* | Community doth not exclude the purſuit of private Advantage, | 
there being diverſe ſorts of Pleaſure, every one will 


§. XVI. (I) Our Author muſt mean Harm, 

(2) Again, our Author is guilty of an Inad 
en Things very different from one another; as ap 
Notions our Author follows, If right Reaſon, lays that 
aims at, conſiſts in 
$ Goods of all others in general, right Re 

Lands and Perſon of Peter, 


ah Math. * * 


— 


(65). Arrian. Epictet. I. 1. c. 19. God has diſpos d the Nature and Conſtitution of ra- 


private, without contributing ſomething to the publick Intereſt, 


( £3 Views is the Cauſe of Happineſs, but it is not Happineſs itſelf. All Happineſs conſiſts eſſentially in Pleaſure, although, 


not make a Happy. This might be caſily proved, if this were a 
Place, Ses a fine Paſſage of Montagne's upon this Subject, ſos, Lib. 2: Chap, 19. Init. pete 2 
for to ſay Benefit would not be agreeable to right Reaſoning. 

vertency, for inſtead of ſaying, on the very ſame Thing, he doubtleſs meant ro ſay, 

pears from his Reaſoning afterwards, and from Dr. Cumberland, c. 5. S. 16. whoſe 

a Engliſh Writer, dictates to Peter, that all his Happineſs, and the End that he 

the Enjoyment of the full Right of the Lands which John and James poſſe/s, as alſo of their Perſons, and of the 
aſon cannot inſpire James and John to place their Happineſs 

and of all otbers, for that would imply a plain Contradiction, &c. 


in tbe Enjoyment of a full Right m the 
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ought ſo to make his own Profit the Aim of his Pro- 
ceedings, as Hot to conſider and to regard the Good 
of others. Farther, whoever attempts to draw e- 
very thing to himſelf and to his own Intereſt, with- 
out looking towards his Neighbour, will not only 
labour in vain, (it being impoſſible that all Per- 
ſons and all Things ſhould be diſpos'd according 
to the contradictory Deſires and Wills of Particu- 
lar Men) but he will likewiſe invite others to 
plunder and to deſtroy him. Moreover. if that 
only can be ſaid to be Good to a particular Perſon, 
which conduces to his ſeparate Intereſt, it follows, 
that in reſpect of all other Perſons it muſt be Evil, 
in as much as their Intereſt or Profit is not further- 
ed by it: And ſo what one covets and purſues, all 
the reſt will oppoſg and keep off, which cannor 
but raiſe perperual Claſhing and contending a- 
mongſt Men (a). Laftly, although another Perſon 
hath done me neither Good nor Hurt, and though 
he hath nothing in him to raiſe either my Fear or 
my Love, yet Nature obliges me to eſteem even 
ſuch a one as my Kinſman and my Equal; which 
Reaſon alone, (had we no others) were ſufficient 
to enforce the Practice of a friendly Society and 
Correſpondence amongſt Men. And upon this 
Conſideration, ſuppoſing there was a Nation in 
the World maintaining Peace and Juſtice amongſt 
themſelves, and of ſuch mighty Strength as to be 
formidable to all others, and ſo not reſtrain d from 
hurting them by the Fear of a like Return ; yet 
ſhould this Nation or People aſſault, drive, kill, or 
drag into Slavery their weaker Neighbours, as of- 
ten as they thought convenient, we ſhould pro- 
nounce them actually guilty of a Breach of the 
Law of Nature. And yet as we ſappoſe) theſe 
People might preſerve themſelves, whether they 
allow'd any Rights to others or not (3). In the 
ſame manner, none will commend the Life and 
Prof-thon of Robbers, becauſe they exerciſe ſome 
little Juſtice towards thoſe of their Gang, becauſe 
their Caprains divide the Prizes equally amongſt 
them, and becauſe he who either openly or ſecret- 
ly robs one of the Crew, is (even by Thieves) ad- 
judg'd unworthy of farther Partnerſhip and Society 
with them ). This Rule of extending our Care 
beyond our own Perſons, is ſo much the more di- 
ligently to be attended to, the more evident it is, 
thata Man of more Strength and Power than or- 
dinary, is likely to he tempred to the Violation 
oi Natural Law, by the Thoughts of his own Selt- 


lufjicicncy ; that ſince his private Safety is abun- 


dantly provided for, he need not give himſelf the 
trouble of maintaining Peace and Friendſhip with 
his Neighbours. 

But to conciude this Point, as the Care of our 
own particular Preſervation doth not exclude a 
Concern for Society, ſo neither doth a kind Re- 
gard for Society ſuppreſs our Affection to our Per- 
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ſons, but they are both extremely agreeable ang 
conſiſtent, as appears ſufnciently from the Rule 
propos d by our Saviour, Matth. xxii. 39. when he 
commands us to love our Neighbours as Ourſelves (4). 
Indeed Reaſon plainly informs us, that whoſoever 
hath a hearty Deſire for his own Security muſt not. 
cannot negle& the Care of his Fellows. For- 
ſince our Safety and Happineſs depend for the 
moſt part on the Benevolence and on the Aſſiſtance 
of others, and ſince the Nature of Men is ſuch 
that for Benefits conferr'd they expect a Return 
of Kindneſs, and when no ſuch Return is made 
refrain from farther Favours: No Perſon in his 
Wits can ſtick fo cloſe to the Purſuit of his ſepa. 
rate Advantage, as to diveſt himſelf of all Regard 
to the reſt of the World: But rather the more a. 
tionally he loves himſelf, the more earneſt he will 
be in endeavouring by good Turns to procure the 
Love of other Men. For no one hath any reaſon 
at all to hope, that Men will voluntarily contri- 
bute towards advancing i, Happineſs, whom 
they know to be malicious, perfidious, ingrateful, 
and inhuman, and that theſe wicked Practices are 
the Requitals which he will make for their Boun- 
ty; on the contrary, it ſhould be expected, that 
they will all join rogether in ridding the Earth of 
ſuch a Monſter, or, at leaſt, in reſtraining him 
from doing farther Miſchief. | 
XVII. Neither is the following Argument which 
the Hobbits make uſe of at all concluſive; Parti- 
* cular Men when they join Society or Company 
* with certain others, have Regard to ſome peculi- 
ar Good or Benefit, which is likely to redound 
* to themſelves : Therefore human Nature in ge- 
© neral is not determin'd to Society, or, I am not 
© oblig'd to behave my ſelf in a ſocial Manner to- 
* wards him, from whom I do not expe& ſome 
© particular Advantage For thus much indeed is 
evident, that the Reaſon why certain Men join in 
any certain Species of Society, is either becauſe 
they have 8 peculiar Reſemblance and Agreement 
in Diſpoſition of Mind, or in other Qualities ; or 
elſe becauſe they think they ſhall better obtain 
ſome End which they drive at, amongſt theſe Per- 
ſons than amongſt others. But, (beſides that, re- 
gularly ſpeaking, no Man hath the Property of 
belonging to no particular Society) even amongſt 
Men who are united only by the common Tie of 
Humanity, that general Sociableneſs and Peace 
are to be obſerv d and cultivated ; which implies 
little more than this, that they abſtain from hurt- 
ing one another unjuſtly, and that as far as their 
ſtricter and particular Obligations leave room, they 
mutually promote and communicate their Intereſts 
and their Goods. | ar | 
XVIII. Hence it is clear what Anſwer ſhould 
be made to that Objection, if one Man low'd anothit 
naturally, that is, wpon account of his being a Man, 
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(a) Self-Intereſt is a poor Centre of a Man's Attions, ſays my Lord Bacon, Eff. 23. 


(3) Nec magis vituperandus eſt Proditor Patria, quam communis utilitatis, aut ſalutis deſertor propter ſuam utilitatem, aut SalutW 
Cicero de Fin.l.3-c,19. © A Betrayer of his Country is not more foully ſcandalous, than he who deſerts the common Benet 0 


<+ Safery for the Procurement of his own.“ 


(4) Qui ſtadium currit eniti & contendere debet, quam maxime poſſit, ut vincat ; ſupplant are eum, quicum certet, aut manu depellert, 
nullo modo debet, Sic in vita ſibi quemque petere quod pertineat ad :ſum, non iniqguum eſt, alteri deripere jus non eſt, Chryſippus apud 
In running of a Conrſe a Man may be allow'd, nay, he ought to ſtretch ard contend bis utmoſt 1 
the Vittory : But he muſt not, on any account, trip up his Antagoniſt's Heels, or thruſt him out of the Liſts by main Force. So in Life, 
is very fair and allowable, for every Man to get, by het Means, whatever makes for Uſe and Advantage ; but *tis by no means | 


Ciceron. De Offic. Lib. 3. Chap. 10. 


that he ſhould take it away from others. 
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(b) Vide Ciceron. Off. 2. c. 11. : 
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then there can be no Reaſon given, why every one ſhould 
not love every one equally, all being equally Men: Or why 
a Man ſhould chuſe to frequent their Company moſt, from 
whom he receives either greater Honour or greater Profit. 
In this Fallacy, common Society is confounded 
with particular and ſtricter Confederacies, com- 
mon Love, with ſuch as ariſes from peculiar and 
lingular Cauſes. For to deſerve. that common At- 
fection, no Property is requir'd but barely the be- 
ing a Man. Nature having, for the Reaſons above 
aflign'd, really conſtituted a general Friendſhip 
amongſt Men, from which no Perſon is excluded, 
unleſs he hath rendred himſelf unworthy of it by 
his monſtrous Villanies. Now, altho' by the good 
Diſpoſal of the All-wiſe Creator, our Natural 
Laws are fo fitted to Human Condicion, that the 
Obſervation of them is join'd with the Intercſt 
and Advantage of the Obſervers; ſo that even 
this common Love is exceedingly profitable to 
Mankind: Yet in afligning the Cauſe and Reaſon 
of it, we are wont to have recourſe, not to the 
Benefit proceeding from it, but to the General 
Nature in which it is founded. For Example, If 
we are to give a Reaſon why one Man ought not 
to hurt another, we do not uſually ſay, becauſe 
an abſtaining from mutual Violence is profitable, 
(alcho' it is ſo indeed in the higheſt degree) but, 
becauſe the Perſon being another Man, that is, 
another Animal related ro us by Nature, (1) it 
would be a Crime to offer him any harm (-). 
Yet beſides this common and univerſal Affecti- 
on, ſome Cireumſtances may make a Man love 
one Perſon in a higher degree than another: Sup- 
oſe becauſe their Inclinations particularly agree, 
and their Heads lie the ſame way; or bccaule this 
erſon is more able or more willing to promote 
is Advantage; or becauſe their Race or Original 
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7 makes them allied to each other. As to that Ob- 
in ervation about Mens being more willing to fre- 


quent ſuch Company, where they find themiclves 
preferr'd to others in Honour and in Profit ; the 
Reaſon of the Thing is this, becauſe every one 


be manag'd with more Conveniency, and with 
more Succeſs. And altho' when a Man unites 
himſelf co any particular Society, he hath a prime 
Regard to his own Intereſt, and but a ſecondary 
one to the Intereſt of his Companions ; not being 
able to carry on his own Matters without fuch a 
Conjunction; yet this doth not hinder him from 
being obligd fo to purſue his own private Ends 
and Advantage, as not to injure either the Corpo- 
ration in general, or any ſingle Member of it, and 
ſometimes to poſtpone his ſeparate Good, for the 
Advancement of the common Benefit. 

Whar is urged about the Original of great and 
laſting Societies, or States, (it being ſaid that they 
are not deriv'd from mutual Benevolence, but 
from mutual Fear ; by which Word they mean any 
kind of Precaution and Fore-ſight,) is entirely be- 
ſide the Purpoſe. For as the Queſtion doth not 
at preſent proceed about the Riſe of Civil Society 
in general ; ſo farther, it is highly agreeable to our 
natural Condition, that whereas ſingle Perſons or 
a few join'd in Confederacy might lie perpetually 
exposd to the Inſults of ſuch Wretches as purſue 
their private Ends without Regard to their Neigh- 
bours; many ſhould unite in a Body, and ſo 
ſtrengthen their Guard againſt farther Aſſaults and 
Miſchiefs. Neither is it indeed abſolutely neceſ- 
ſary, to the proving any Society agreeable to Na- 
ture, to ſay that it aroſe entirely from mutual Be- 
nevolence. And yet even this Principle muſt be 
allowed ſome little Share at leaſt, in the forming 
of States, ſince the Perſons who firſt begin them 
are commonly join'd on the account of Kindneſs 
and Good-liking, though many others may after- 
wards engage in the ſame Union, by the Induce» 
ment of Fear. But as for this Fear, which is look'd 
on as the Cement of States, as likewiſe for that 
Diſpute, whether or no Man by Nature be 25» an- 
aimxy, we ſhall examine them more at large when 
we come to enquire. into the Riſe and the Origi- 
nal of Commonwealths. 

XIX. This Principle which we have eſtabliſh'd 
for deducing the Law of Nature, as it is the moſt 
genuine and the moſt clear, ſo we take it to be in 
ſuch a high Degree (1) adequate and ſufficient, 
that there is no natural Obligation bearing a Re- 
gard to other Men, the Reaſon of which is not 
terminated here, as in the chief Head and Foun- 
tain of Duty. Yet, as we ſhall hereafter ſhow, 
ive theſe Dictates of Reaſon the Force and 
Authority of Laws, there is a Neceſſity of ſuppo- 
ſing that there is a Gop, and that his Wiſe Provi- 
Yorld, and 
in a particular Manner the Lives and the Affairs of 


is, becauſe he gathers, as it were, all Mankind 
In like man- 


I will, favs 


1 uſt naturally love his own Intereſt, if he have 

>. it enough to underſtand it. But this Love is by 

te. ee means repugnant to the ſociable Nature of 

ol lankind, if it doth nor riſe to ſuch a guilty 

my eight, as to diſturb the Harmony and Agreement 

- of ich is univerſally to be maintain'd amongſt 

-aco ien. For Providence did not for this Reaſon 

"lic we us a Sociable Nature, that we ſhould there- to 

ic: re (2) negle& ourſelves and our own Affairs. 

heir put rather we are ſtudious of Society on this very 

they —— „that by a mutual Communication of dence overſees and governs the whole 

ref Aſlittance and of Goods, our own Concerns may 

ould __— 775 e | l 

ot ber 2 Lucian in Amoribus, Tom. 1. p. 893. Ed. Amſt. We do not, like Brute Creatures, affe# Solitary Meditations, but joining together 
Man, i jendly Society, we make our Toys to be the greater and our Afetions the leſs, by being mutually communicated : And our Pleaſures 

Une many Sharers in them, fill us with the truer Satisfa#ion and Delight. Dio Chryſoſtom, Orat. 12. tells us, that the Reaſon why 
* wpiter hath often the Title of gix -& and rape G., The K nd and The Friendly, g 

Fo Unity and Society, and would have them prove Friends to each other, without the leaſt Mixture of Hatred or Oppoſition. 

, ſays he, be bs call'd, SA, or Holpitable, becauſe we ought really to think no Man 4 Stranger to us. 
11 opting nr cnfint coſe bem bo 
yellert (2) ho onthe 6h etl obſerved this, and ſays, That the higheſt Point of Friendſhip is to look upon one's Friend as a per- 
us apud ieee u dia f bs 7 2 5 os 2 e wh ourſelves ; we ought to provide for the Intereſts one of another. 
e Danger of perifhine, bus wo fo 0 to periſh with diem. Que Fen A CuFt Foe Afitance of bim 
ue, . lendum eſt.  Dabo egenti, ſed ut pls e ces, . umma amicitiæ fir, amicum ſibi Zquare, utrique ſimul con- 


$. XIX. (1) See Note 5. upon the 15th Paragraph. 


ſuccurram pericuro, ſed ur ipſe non peteam. De Benif, Lib. 2, Chap. 5. 


Mankind. 
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Mankind. For we cannot by any Means ſubſcribe would be obſerv'd out of a bare Regard to Inte. 
to the Conjecture which (2) GC ſtarts, in his reſt, as thoſe are which the Phy ſicians preſcribe in 
Prolegomena, or Introduction, N. XI. That the Laws the Regimen of Health. Grotins ſeems to have 
of N.ture would take pl:ce, ſhould we (as we cannot taken the Hint of that Notion from a Paſſage in 
withcur the miſt horrid Impiety ) deny either the Being of Marcus Antoninus (b); If, ſays the Emperor, le 
GOD or His Concern in buman Buſineſs. For, ſhould Gods do not conſult about any of our Affairs, which th, 
any Wretch be ſo horribly ſenſeleſs as ro maintain wileſt Impiety can ſcarce believe; why then "tis fit tha 
that wicked and abſurd Hypotheſis in the rankeſt I ſhould conſult er deliberate about my own Concern; 
way, and ſo hold Men to have deriv'd their Being And all my Delibcraticn muſt be concerning what is mf 
wholly from themſelves ; according to them, the profirable for me. Now that is moſt profitable to even 
Edicts of Reaſon could not riſe ſo high as to pals one, which beſt agrees with his Nature and Conſtitution, 
into a Condition of Laws; in as much as all Law And my Nature is to he rational, and to be a Social 
ſuppoſes a Superior Power. (3) 'Tis a good Ob- Member of ſome City or State. My City and County, 
ſervation of Til, De Natur Derrum, J. 2. c. 2. 1 as I am Antoninus, is Rome, as 1 am a Man, is al 
know not, ſays he, but that upon taking away Religiin the World : Thoſe things therefore which are profitable u 
and Piety towards the Gedi, all Faith and Seciety of bu- theſe Communities, are the only Things which are gud 
man Kind, and even the moſt excellent Virtue 0 Juſtice, and expedient for me. | 1 
muſt be baniſh'd the World (a). Unleſs the Rules As to what a certain Learned Man objects, that 


n 


(a) Liban. Declam. 3. 230. Ed. Pariſ. Where there is no Honour of the Gods, there can be no Fidelity amongſt Men. (6) See his 
Moral Reflexions, B. 6. ſ. 44+ 


(2) Mr. De Courtin, the Tranſlator of Grotius, explains theſe Words, but ſomerhing, obſcurely, and ſeems alſo to miſtake hin, Will 
telling us, that he maintains, That Man's Natural Light, without any Star of GOD, would carry a Man in a moſt etficacios 
Manner to ſeek Good and avoid Evil, by all Means pollible, in Obedience to that Law only which Reaſon preſcribes, and wich 
the Execution of which Conſcience is charged. I ſuſpect that Grotius never deſigned ro expreſs himſelf with ſo much Philoſs- - 
phical Exactneſs, and that there is little Rhetorick in that Paſſage, if the Senſe being rightly underſtood has that Meaning; Tha 
the Maxinis of the Law of Nature are founded upon the Conſtitution of Mankind, and neceffarily contributing to the Advantage 
of every one, will not ceaſe to take place, and be practiſed ourwardly in ſome Meaſure, although no Deity be acknowledged; Wi 
but then they can't be looked upon as Duties, nor can be put in practice, but upon the Account of ſome Intereſt or Vainglory, 
Mr. Bayle goes much farther, and maintains, in his Conſiderations upon a Comet, pag. 354. That Reaſon, without any — 2 = 
GOD, may ſometimes perſuade a Man, that a Thing is honeſt, and good, and commendable to be done, nor for the Advantage 
coming by it, but becauſe it is ſuitable ro Reaſon, The famous Chancellor Bacon, (whoſe Authority, no more than Grotiz's, Mt, 
Bayle dot h not take notice of) has delivered much the ſame Thing, in his Serm. Fidel. 117. where, making a Parallel between u 
perſtirion and Atheiſm, he reaſons much after the ſame Manner in his Conſideration on a Comet, though more largely, My De 
ſign is not to examine Things throughly, and therefore I ſhall only make ſome ſhorr Retlexions. I own, that Religion is neither che Wl 
only, nor principal Baſis of Society; but then, in my Opinion, we muſt allow, 1. That the Notions of Honeſty being ſtript of al 
Relation to the Will of GOD, the Supreme Lawgiver, the Author of our Being, the Protector of Mankind, and of Society, a: 
meer Chimera's, or meer barren Principles, pure Speculations, incapable of laying a Foundation for good Moraliry, or to product ll 
ſolid virtue. If we lot upon the Atheiſt (ſays Mr, Bayle himſelf ) in the Diſp»ſition of his Mind, we ſhall find that he, not being av i a 
by any Fears of Puniſhment, nor encouraged with the Hopes of GO D's Bleſſing, muſt reſign himſelf to the Government of his Paſim 
2. Thar, ſo far as we can judge by Conjecture, a Society of Atheiſts, all Things elſe being equal, would be more corrupt, av 
ſubje& to more Disorders, than any of thoſe who retain ſome Principles of Religion, ophough imperfe& and incoherent, I (a, 
Al] Things elſe being equal, For it would be ridiculous, ro compare, for Example, a/ polite and well-inſtructed People with 18 
ſavage Nation, who have not Senſe enough to do any Evil, We muſt beſidgs, if we will exactly diſtinguiſh the Effects proper u 
Acheiſm, and a good or bad Religion, ſuppoſe the Perſons ſo compared together, to be very near furniſhed with che ſame Noi. 
ons, and to be in the fame Situation, and under the ſame Circumſtances in general, otherwiſe we ſhall be in Danger ot artributin = 
to Religion, hat really proceeds from Nature, Education, Cuſtom, or the like; which Religion is very little or nothing conducing i „ 
or we may accaſe Religion of Impotency, by reaſon of fome invincible Obſtacles in them, upon whom it would nor fail ro produce iv 
Effett, were it not that they are ignorant of the moſt neceſſary Point. Upon this Foot I maintain, that Religion, tho' corruptel 
would produce better Effects than Atheiſm, that it would diſturb Society leis, and that the Good it would do, would be mul 
gzreitet than che Evil it would cauſe. I will not deny, but there may be amongſt theſe Atheiſts, Men of Senſe and Philoſophen 
who, reflecting that it is better for Men to ſubject themſelves to certain Rules of Life, than for every Man to follow his Humou 
only, may ob ſerve them outwardly, fo far as they are exempt from ſuch Circumſtances, as ſome great Intereſt preſent, or (or 
violent Paſſion forces them upon, ſuch Councils as are reaſonable, calm and aware of the Conſequences. But the common ſor: «nl 
ignorant People, and Idiots, which make up the greateſt part of Society, are not able to make ſuch Reflections. To curb in che 
tore the Violence of their Paſſions, and ro outweigh Mens private Intereſts, which often elaſh with the publick Good, ſome non 
obvious Principle, which all the World may be ſenſible of, and which may make the deepeſt Impreffions upon them, mult * me 
found our, and that, in a Word, can be no other than the Fear of a Deity, Experience ſufficiently confirms this, chat in ns 
Times this Motive has had great Influences upon the Mind of Manj, for who knows not, that in the darkeſt Times of Paganiſm," 
was the Cauſe of Honeſty in many Nations. Mr. Bayle proves at large, That Men did not always act according to their Prin Eo 
ples, and fo it might well happen, that many Pagans did not perceive nor draw the Conſequences which followed from the i 
Norions which they had of rhe Deity. Tis certain, that not only the Philoſophers, but the Vulgar looked upon the Gods 25 ir $3 
Revengers of the Violation of che Laws of Nature. See what is ſaid in the next Chap. S. 3. Note 4. Since then there are ann 
Atheiſts the ſame Principles of Diſorder, as among Pagans, from which no Man can be reſtrained ut by Religion, ir ſeems pu 
that Vice mult reign with much lefs Controul and Extent in the Society of Atheiſts, than in a Religious One, altho' their wor 
be falſe and erroneous. It may be, perhaps, pretended, that the want of this Reſtraint is made up by the Diſorders created in kc 
gious Socictics, by Superſtition and falſe Zeal; and I own, that theſe Inconveniences, which ariſe from the Abuſe of Religion," ml 
great, but the Pisbelief of a Deity would produce much greater. As much as the Notions of Religion are perverted, and 09% 
they are made uſe of as an Occafion or Prerence of confirming or engaging many Perſons in the Commiſſion'of Crimes, yet 
f1il nor to diſcourage and deter others, and thoſe of a much greater Number. The Notion of a GOD, and of an inviſible om 
who will punith Vice and reward Virtue, are naturally ſo faſt linked together, that the moſt ſimple have a Senſe of it, 19" 
{larding their other falſe ſuperſtirious Idea's, as appears from the Example of the Pagans. Bur, as much as Atheiſm pleaſes "Bl 
Men, as the more pure State, norhing but pernicious Conſequences can be drawn from it tending directly to che greateſt l 
neſs and Debauchery ; Conſequences which are clear to the fight of all the World, and can't but bring DeſtryQion to a Soc)" 
whic': is compoſed of Men endowed with ſuch irreligious Principles. If the Nations which are ſo barbarous as to have 1" 
gion bc objected, beſides that the Hiſtories which give an account of them are contradicted by more modern and faithful Re 
theſe People are either not formed into any Society, or are fo illiterate and ſtupid, as there is little Difference between then 
the Beaſts, as the ingenious Writer of rhe Rights of the Chriſtian Chargh has very well obſerved in his Preface, S. 18. | 
L.ib. 1. Chap 5. S. 13. Note 7. afiregoing, and Chap. 4. S. 3. Note 4. of this Book, following. 6 3 

(3) Tully's Words are theſe, Atque haud Sciv, an Pietate adverſus Deos ſublatà, fides etiam & Societas humani ceneris, & i 
cellentif}. ma virtus Fuſtitia toll atur. See alſo Libanius, Declam. 3. p. 250, | 


particu 7 


Crap. III. 5 Of the Law of Nature in general. 


143 


Virtuc of Frtitude, cannot be de- 
monſtrated from our Principle, unleſs we farther 
ſappoſe the Immortality of the Soul; ſince other- 
wiſe there would be no Reward to a Man who 
ſhould throw away his Life on a good Cauſe : This 
will require no great pains to anſwer. : For altho 
really to deny, or ſo much as to call in queſtion 
ſo certain a Truth be extremely impious; yet 
without bringing this high Point into the Argu- 
ment, it is poſſible to demonſtrate, that a Soldier 
may fairly be commanded to fight co Death, in 
the Behalf of his Country. For, beſides that 
there appears yet no clear Reaſon why we muſt 
ſacrifice, as it were, every good Action to ſome 
external Reward ; thus much is univerſally agreed 
on, that 'tis in the Power of the Sovereign to arm 
the Subjects, and to lead them out againſt the E- 
nemy, in Defence of the State ; and farther, when 
they find it requiſite to forbid every one under 
ain of capital Puniſhment, to quit his Station by 
Flight. Now of two Evils the leſſer is moſt cer- 
tainly to be choſe. But it is a leſs Evil to fight 
with extraordinary Danger, and even to the laſt 
Breath, than to ſuffer unavoidable Death for ruu- 
ning away. And therefore that Soldier muſt be 
the greateſt Fool, as well as the greateſt-Coward, 
who would not chuſe rather to fall honourably by 
the Enemics Hand, having firſt A his own 
Revenge, than to deliver up himſelf to be igno- 
Viniouſly diſpatch'd by the Executioner (4). It 
eems ſufficient that a Man fight with all his Force 
and Ability, let his Inducement to this Behaviour 
be what it will. Nor is it requiſite to the Preſer- 
ation of States, or of Society amongſt Men in 
general, that every particular Perſon ſhould be in- 
lued with ſuch a Firmneſs of Mind, as the Terrors 
of Death cannot ſhake or overcome; all Souls 
not being capable of this noble Pitch of Valour. 
Beſides, the Uſe of Fortitude doth not only diſco- 
er it ſelf in bearing Death undauntedly upon ex- 
reme Occaſion ; but is chief employ'd in vigo- 
ET ouſly withſtanding, and in driving off the Dan- 
ee of Death, as it preſſes on us. Many Difficul- 
ies are not otherwiſe to be avoided, than by un- 
eergoing others of almoſt equal Hazard: (5) And 
ate ſooner overtakes the Coward, than it maſters 
he Valiant, It is farther obſervable, that ſetting 
ſide the Suppoſition of the (6) Soul's Immortali- 
. it doth by no means appear that the chief End 
nd Happineſs of Man (7) conſiſts in Pleaſure. 
or beſides that in the Doctrine of Natural Law, 
gr cated of in this Manner, the Immortality of the 


articularly the 


it rather contradicts and hinders the Preſervation, 
the Sociableneſs, the Peace, and the Tranquility of 
Mankind. But the Genius and the Scope of Chri- 
ſtianity differs vaſtly from theſe meer Natural 
Schemes ; and the holy Apoſtle had good Reaſon 
to affirm, (8) chat F in this Life only we had Hope 
in Chriſt, we ſhould be of all Men the moſt miſeruble. 
1 Cor. xv. 19. 
XX. But to make theſe Dictates of Reaſon ob- 
tain the Power and the Dignity of Laws, it is ne- 
ceſſary to call in a much higher Principle to our 
Aſſiſtance. For altho' the Uſefulneſs and Expedi- 
ency of them be clearly apparent, yet this bare 
Conſideration could never bring fo ſtrong a Tie 
on Mens Minds, but that they would recede from 
theſe Rules, whenever a Man was pleas'd eicher 
to neglect his own Advantage, or to purſue it by 
ſome different Means, which he judg'd more pro- 
per, and more likely to ſucceed. Neither can the 
Will of any Perſon be ſo ſtrongly bound by his 
own bare Reſolution, as to hinder him from act- 
ing quite contrary, whenever the Humour takes 
him. And altho' we ſhould ſuppoſe many Perſons 
ſtanding in a Natntal Liberty, and combining to 
keep theſe Precepts, yet the Force of them could 
then laſt no longer, than the Agreement from 
whence they deriv'd it. Nor would the Obligati- 
on then only ceaſe, when all the conſenting Par- 
ries ſhould pleaſe to alter their Minds; (as 15 now 
the Manner of receding from mutual Covenants 
by common Conſent ; ) but even during the ge- 
neral Agreement, the Power of obliging would 
be wanting to the Compact: In as much as we ſup- 
poſe, tbat Dictate of Reaſon which commands us to 
ſtand to our Bargains and Promiſes, not yet to have 
obtain'd the Authority of a Law; and therefore 
tis at every one's Pleaſure to renounce the Cove- 
nant, whether the other Perſons concern'd are 
willing or not. Laſtly, the meer Force of human 
Command ſeems inſufficient to inveſt theſe Di- 
ctates with the Power of Obligation. For ſince 
no ſuch Command could take place otherwiſe 
than by the Intervention of Covenants, and ſince 
Covenants owe all their Strength to ſome Law, it 
doth not appear how there could ariſe any human 
Sovereignty capable of Obligations, unleſs the 
Dictates of Keaſon were beforchand receiv'd for 
Laws. Or ſhould we granc the Fancy of ſome, 
that human Government depends only on human 
Conſent, and then make theſe rational Duties be 
enjoin'd the Subjects like other Laws; yet even 
thus they would obtain no more Power than poſi- 
tive Conftitutions, which depend on' the Will of 
the Legiſlator, both as to their Original and their 
Duration (a). It is therefore on all accounts to be 
concluded and to be maintain'd, that the Obliga- 


—— — 


(4) Pop lebe ven an Fj of d& dv N Tu⁴ ,.. Tamblich. in Protrept. © When the Valianteſt Men 


) All chat the Author ſays here is true; but we muſt alſo declare, that the moſt effeRual Motive to leſſen the Fears of Death, 


- Pris? Soul is by no means denied, but only abſtracted 
the wy rom ; its plain that the Pleaſure of the Body, 
1 unn Which Epicurus is vulgarly thought to have plac d 
m ps is Summum Bonum, is ſo far from promoting, that 
Worb | 
Jin | eee 
gion, K 4 (a) C | 
houd +5 omp, Selden de F. N. 6. J. 1. Co 7. 
, yer uſtain Death, th ; j ts 
108 » they do it for fear of greater Evils. 
ol, 0 (5) Horar. I. 3. Od. 2. v. 14, Cc. Mors & fugacem perſequitur virum; 
ales l Nec parcit imbellis Juventæ 
elt 1% Poplitibus, timidove tergo. 
a Soc | 
Lin 10 4 make us out- face, as I may ſay 


bravery, in compariſon of 
oruſly impreſſed on the Mind. 

(7) See. 15. Nite 10. above. 
(8) See what is ſaid at the End of S. 21. with Note 6. 


the Dangers, which the Defence of a good Cauſe engages us in, is the Hopes of another Lite, 
the Proſpett of the Reward which ſhall be piven to good Men; the Courage „ 


the Undaunredneſs which naturally follows that Perſwation, when it is ſtrong and the Idea of it is vi- 
See the News from the Rep. of Letters, July 1707. p. 79. and Ang. 5. 178. 


by any other Principle is but a falle 
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tion of natural Law proceeds from Go pp him- 
ſelf, the great Creator and ſupreme Governor. of 
Mankind ; who by Virtue of his Sovereignty hath 
bound Men to the Obſervation of, it. And thus 
much may be demonſtrated by the ſole Light of 
natural Reaſon. Here then we lay it down as a 
granted Truth, that Go p Almighty is the Crea- 
tor and Governor of the World, ſince it hath been 
ſhown with ſo much Evidence by Wiſe, and Learned 
Men, and ſince no Perſon of Senſe and Underſtand- 
ing ever call d it in Queſtion( ). Now this Supreme 
Being having ſo form'd and diſpos d the Nature 
of Things and of Mankind, as to make a Sociable 
Life neceſſary to our Subliſtence and Preſervation ; 
and having on this account indued us with a Mind 
capable of entertaining ſuch Notions as conduce 
to this End, and having inſinuated theſe Notions 
into our Underſtandings by the Movement of Na- 
tural Things, deriv'd from Him the firſt Mover; 
and likewiſe moſt clearly repreſented to us their 
neceſſary Connexion and their Truth: Hence it 
follows, that it is the Will of Gop, Man ſhould 


frame his Life according to that Diſpoſition and 


Method which he ſeems peculiarly to have aflign'd 
him, above the Life of Brutes. And ſince this 
cannot otherwiſe be atchiev'd and compaſs' d, than 
by the Obſervance of Natural Law, it muſt be ſup- 
pos d that G og) hath laid an Obligation on Man 
to obey this Law, as a Means not ariſing from hu- 
man Invention, or changable at human Pleaſure, 
but expreſly ordain'd by Go p himſelf for the Ac- 
compliſhment of this Deſign. For when any So- 
vereign enjoins his Subject the Purſuit of ſuch an 
End, he is at the ſame time ſuppos'd to oblige him 
to make uſe of thoſe Means, without which the 
End cannot be attaind(a). Nor 15 this the only 
Proof of Man's being oblig'd to a Sdcial Life by 
the Command of Go p, that, as the Condition of 
Mankind ſtands at preſent, we could not ſupport 
and ſecure our ſelves unleſs this Perſwaſion were 
firmly rooted in our Minds ; and that by Order of 
the Divine Providence it fo falls out, that by a na- 
tural Conſequence our Happineſs flows from ſuch 
Actions as are agreeable to the Law of Nature, 
and our Miſery from ſuch as are repugnant to it: 
Bur it is farther confirm'd by this Conſideration, 


that in no other Animal there is diſcoverable any 


Senſe of Religion, or ony Fear of a Deity (b)(2). 
To which may be added, that tender Senſe of Con- 


Book I. 


{cience. inherent in the Minds of Men that are 
not corrupted and debauched with Vice; by which 
they are convinc'd, that to fin againſt Nature, 
Law, is, to offend him, who hath a Sovereign 
Power oyer Mens Souls, and who is to be fear 
even when we do not apprehend any Danger from 
human Puniſhment (c. chk 
The Laws of Nature would have a full and per. 
fect Power of binding Men, altho' Gop Almigh. 
cy had never proposd them anew in his reveald 
Word. For Man was under Obligation to obey 
his Creator, by what Means ſoever he was pleasd 
to conyey to him the Knowledge of his Will 
Nor was there any abſolute Neceſſity of a particy. 
lar Revelation to make a rational Creature ſen. 
ble of his Subjection to the ſupreme Author and 
Governor of Things. No one will deny but that 
thoſe Perſons who were not acquainted With the 
Holy Scriptures, did yet fin againſt the Law of 
Nature : Which we could not affirm, did this Law 
derive its Force from the Promulgation made of 
it in the Sacred Writings. On this account we 
can by no means admit of that Notion ſtarted by 
Hobbes (d), Since thoſe Laws, ſays he, which we cal 
Natural, are nothing elſe but certain Concluſions appre 
bended by Reaſon, concerning things to be done and thing, 
to be omitted; and ſince Law, in a proper Senſe, is om 
the Speechef bim, who by wertue of his Right commani, 
Men to execute or to abſtain from ſome Performances; 
therefore they are not Laws as they proceed from Natur, 
but only as they are enatted by GO D in Scripture. Fot 
we do not take it to be effoncial to a Law, that i 
be conveyed to the Subjects Notice in the Form and 
Manner of a Propoſition ; but we reckon it ſuff- 
cient that the Will of the Sovereign be gather 
and underſtood any way, whether by internal Sug- 
geſtion of the Mind, or from the Contemplation 
of our State and Condition, and of the Nature df 


thoſe Affairs and Tranſattions which are to engage J ; 


our Life, And indeed he himſelf acknowledges a 


much, in another part of the ſame Work (e), where il 


he obſerves, that the Laws of GOD are declar d thre 


ways ; firſt by the tacite Dittates of Right Reaſon, kt. 4 N 


1 . tha I . 8 * 4 J * 5 5 : R ; 
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Beſides, the Laws of Nature as they are deducl al 


by Ratiocination, cannot be apprehended other: Wl 


wiſe than in the Manner of Propoſitions, and 


therefore in this Reſpect they may be allow'd to I 


bear that Name. But as in Civil Laws it mattes 


not, whether they be promulgated in Writing, o« 


— — 1 
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— (a) Vide M. Antonin. J. 9. J. 1. 
ſays, An. 5. c. 5. of Tiberius. His own Crimes and Villanies were 


(6b) Vide Protag.de Platon. p. 224. Ed. Mech. Ficin. 


(c) Tis remarkable what Tac 
by his Conſcience turn'd int» the greateſt Puniſhments to him. 
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it was not without Reaſon, that the great Maſter of Wiſdom us'd to affurm, That could we open the Hearts of Tyrants, we ſhould diſcs | 
wer the Strokes and Wounds of Guilt : The Body not being more cut and tormented with Stripes, than the Mind is with Cruelty, Lif, 
and ill Deſigns. Cicero de Einib. I. 1.c.15. If there be any whd think themſelves ſufficiently guarded and ſecur d againſt the Diſc) 
of Men, they yet dread the Majeſty of the Gods: And judge all theſe Cares and Diſquiets which Night and Day prey upon their Minds, " i 
be ſent from Heaven, as a preſent Puniſhment for their Crimes, Seneca in Lactant. I. 6. c. 24. Vain Madman what can it profit tb“ 
have had no Witne(s of thy Villany, when thou always carrieſt a Conſcience about with thee? Albricus de Deorum. Imagin, 4 wicks 
Man is never Maſter of his own Countenance. Add. Juvenal. Sat. 13. The Advantage of a Good Conſcience, Martial hath thus ha 
pily expreſs'd, I. 10. Ep. 23. : nas 

Ampliat etatis ſpatium ſibi vir bonus : hoc eſt | Good Men live twice: It doubleth every Hour 

| Vivere bis, vita poſſe priore fruj. To look with Joy on that which paſs'd before. 
Add. Philoſtrat. de Vit. Apollon. J. 7. c. 17. (d) De Cive, c.3. ſ. ult. (e) C. 4. J. 3. HITS 


& XX. (1) The ſtrongeſt and moſt natural Proofs of this Funda mental Truth may be found in Locke's Eſſay of Human Unit 
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ſtand. B. 4. c. 10. 5. 9, Ce. See Le Clerc“ Latin Treatiſe of Pneumatology, Part 3. c. 1. 
(2) Erud) 6 Ah bing u, de, = ny uy Nt d Oe uU ſ e,“, Cd an 


Fg: þ voy Jede women, | > myea fous 
Te d, » 414 nvale Sewy, i. e. Man is the only one of all the Creatures, who bv rea 


on of the Relation which he has to tl 


Divine Being thinks that there are Gods, and eretterh Altars and Images to them, Plato gathered this Notion from Socra#es q 
Maſter, as it appears from what Xenphan relates, Memoirs of. Sacrates Lib. 1. Chap. 4. Numb, 13. See alſo Cicero de Legib. lib, „ 


Chap. g. and Lactantius de Ira Dei, chap. 14. u. 2. 
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Cnar. III. 


5 voce (2) ſo the Divine Law is of equal Obli-, 
ation, 8 it is diſcover'd to Men either by 
Gov himſelf in a viſible Shape, and with the re- 
ſemblance of a human Voice, or by holy Men, 
peculiarly inſpir'd from Heaven; or whether, laſt- 
ly, it be work'd out by natural Reaſon, from the 
Contemplation of human Condition. For Reaſon, 
properly ſpeaking, is not the Law of Nature it- 
ſelf, but the Means, upon a right Application 
of which that Law is to be diſcover'd. Nor doth 
the Manner and the Method of promulgating a 
Law belong to its inward Eſſence and Conſtitution. 
Farther, altho' it ſeem a more clear and a more 
compendious Way of revealing one's Will to ano- 
ther, to force it upon his Senſes by expreſs Words 
and Speeches : Yet that is likewiſe reckon'd to be 


diſcover, if we make Uſe of the Occaſion offer'd, 
and keep the Way that we are put into. And thus 


W lan, who by the Bounty of his Creator, enjoys 
of he Faculty of comprehending both his own and 
we ther Mens Actions; and of judging whether or 
bo they are agreeable to human Nature, cannot 


dut take occaſion (ſuppoſing there are more Men 


2 the World beſides himſelf) to obſerve and conſi- 
ings ler how ſome of thoſe Actions do really thus a- 
o Free to the Inclination and to the Condition of 
and; ankind (a). | | | 


| Although to render a Law obligatory there is a 
eceflity of making it known to the Subject; and 


eſtions of Reaſon, and to apprehend its Founda- 


and on, and its neceſſary Connexion with the State 
ſufh- Humanity, be not the Gift of every Perſon ; 
herd t hence it can neither be pretended, that this 
Sug- w doth not oblige all Men, or that it may not 
ation ſaid to be known by the Light of Reaſon. | For 
re give a Law a binding Force, a popular and ſim- 
age > Knowledge is ſufficient; nor is an artificial De- 
ges dnſtration and Deduction abſolutely requiſite to 
wheres is Purpoſe. And altho' tis (4) very probable 
Ii r the chief Heads of Natural Law were expreſ- 
„ Kr. deliver'd by Gop Almighty to the firſt Mortals, 
>ducd were from them communicated to others by 
othel. aſtom and Inſtitution; yet the Knowledge of 
, and Law may nevertheleſs be ſtil d Natural, in as 
ud ch as the neceſſary Truth and Certainty of it 
nattes be drawn from the Uſe of Natural Reaſon. 


ng, 0 = the ſame time, becauſe thoſe Propoſitions which 

=s reſent to us the Law of Nature, are inſinuated 
Mens Minds from the Contemplation of the 
are of Things; on that account they are juſtly 
| ibuted and referr'd to Gop, the Author of Na- 


— 


ſufficiently reveal'd, which we muſt unavoidably 


rightly from Gon. Thus Plutarch (c) Tori Br 
im Do $6, x, r alyw. To follow GOD and 
to obey Reaſon is the ſame Thing, But Tully hath left 
the moſt noble Teſtimony for our Purpoſe, as it is 
cited out of his Books de Rerublicd by Lactantius (4): 
(5) There u indeed, ſays he, a Law agreeable to Na- 
ture, and no other than right Reaſon, made known to all 
Men, conſtant and perpetual ; which calls ns to Duty by 
Commands, and deterrs us from Sin by Threats; and 
whoſe Commands and Threats are neither of them in vain 
to the Good, though they mi ſeem of little Force to the 
Wicked. This Law we are neither allow'd to diſannul, 
nor to diminiſh ; nor & it poſſible it ſhould be totally re- 
vers d ; the Senate or the People cannot free ns from its 


Authority. Nor do we need any other Explainer or In- 


terpreter of it beſides our ſelves. Nor will it be different 
at Rome and at Athens, now and hereafter ; but will 
eternally and unchangably aſtect all Perſons in all Places: 
G OD himſelf appearing the univerſal Maſter, the uni- 
verſal King. Iis He who is the Inventor, the Ex- 
pounder, the Enatter of this Law; which whoſoever 
ſhall refuſe to obey, ſhall fly and loath his own Perſon, and 
renounce his Title to Humanity; and ſhall thus undergo 
the ſevereſt Penalties, though he eſcape every thing elſe 
which falls under our common Name and Notion of Pu- 
niſhment. Sor hocles ſpeaks very honourably on the 
ſame Subject in his firſt Oedipas, Act 3d, p. 187. 
Ed. H. Steph. 


— ys wor uU i, &c. 


The lofty Laws 5 
Deriv'd from Heaven and High Olympian Fove, 
And not the mean Device of Mortal Men. 


tho' to deduce the Law of Nature from the Sug- 


—̃ä —ä— — 


Mr. Selden, in his Diſcuſſion of this Point, hath 
ſhown (e), that although the Gentiles did acknow- 
ledge the chief Heads of Natural Law to be ſome- 
times violated through the corrupt Manners of 
Men; and to be (as it were) oppreſs'd and ſtifled 
by wicked Ordinances and Conſtitutions; yet they 
were at the ſame time fully perſuaded that their 
* dundizzuoy, or, what was really juſt and fit to be 
done, did 'by Order of the Gods perpetually re- 
main the ſame, and hold the ſame Force of Obli- 
gation, Whence aroſe that common Opinion a- 
mongſt them of the Puniſhment of Wicked Men 
in another State; when they had been guilty of 
any monſtrous Offences againſt the Law of Nature: 
And ſince they thus believ'd the Gods to be the A- 
vengers of its Violation, we may take it for grant- 
ed, that they thought them too the Authors and 
Founders of its Authority. On the other Hand, 


IM. 4 ( 

14 4 1 . ſuch of them as had any Senſe of any Virtue, did 
th, yn © | he Wiſeſt of the old Heathens acknowledg'd as fairly ſuppoſe, that Good Men exerciſing Piety 
Minds, 2 Authority of Natural Law, and deriv'd it never fail'd of the peculiar Countenance and Con- 
ofit th: | 

A wick — — 


) Add. Dr. Cumberland, c. 1. / 11, & c. 3. J 1. 


thus 14 al 
5 i Pe J. V. & & I. c. 8. 


þ 45 any Man may eafily diſcern. 


) Ciceros words 
m jubendo, vetando 4 fraude 
Legi nec obrogari fas est; n 
ſolvi hac Lege of ter ne 
alia poſthac; ſed & omnes G 
nag iſter e imperator omnium Deus 
s aſpernabitur , ate hoc ipſa lue 


(b) Add. Dr. Cumberland, c. 1. / 10. (e) De Auditione. (d) L. G. c. 8. 


) Theſe words, which are found a little lower, Nor doth the manner — as far as, Conſtitution, may be more properly added 


) See the Extract of an Engliſh Sermon of Dr. Barrow's in Tom. 3. of the Univerſal Library, p. 322. | 
are, Eſt quidem vera Lex, rea Ratio, Nature congruens, diffuſa in omnes, conſtans, ſempiterna, que vocet ad 
deterreat : que tamen neque probos fruſtra jubet, aut vet at; nec improbos jubendo aut vetando mover. 
ec derogari ex hac aliquid licet neque teta abrogari poteſt. Nec vero aut per Senatum, aut per Po- 
que eſt querendus explanator, aut interpres ejus alius. Nec enim alia Lex Rome, alia Athenis, alia 
entes, 2 omni tempore, una Lex, (x (empiterna, & immutabilis continebit; unuſque erit communis 
K ille Legis bujus inventor, diſceptator, lator : cui qui non parebit, ipſe ſe fugiet, ac naturam 
t maximas pæna, etiamſi catera ſupplicia, que putantur, effugerit. 
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ſideration of Heaven. (7) Thus I:mblichus (a) We 
mut take this the! efore for a certain Truth, that nothing 
properly Evil ſhall happen to a Good Man, either in this 
Life or after it. Nor are the Affairs and Concerns of ſuch 
4 Perſon negletied by the Immortal Deities. And Euripi- 
des (b) ſays, Good Men do at lat obtain what theirVirtne 
hath deſeru'd : But Evil Men ſhall never arrive at any 
tolerable Degree of Happineſt. But Mr. Selden farther 
ſhews (c) it to have been a conſtant Opinion a- 
mongſt the Primitive Chriſtians, that in the Inter- 
val betwixt the Creation and the Publication of 
the Decalogue, thoſe natural and univerſal Laws 
were given to Mankind, which were afterwards 
inſerted in the Moſaical Conſtitutions, Hence 
was drawn that moſt excellent Obſervation of St. 
Chryſoftom (d), that to the Commandments about 
the honouring of Parents, about Murder, about 
Adultery, and about Theft, Got was therefore 
pleas'd to add no Reaſon, becauſe thoſe Duties 
were already well known and underſtood, as being 
main Points of the Law Natural; whereas to the 
Ordinance concerning the Sabbath-day, a Reaſon 
of the Precept was deſignedly affix d, upon account 
of its being poſitive and arbitrary (e). To conclude, 
all Legiſlators have believ'd that their Laws, of 
what Kind ſoever, would derive the gteateſt 
Strength. and Authority from the Succours of Reli- 
gion: As appears from their ſolemn Cuſtom of 
uſhering in all their Conſtitutions with the Wor- 
ſhip of the Gods (F). 

XXI. It is well worth our while to treat more 
diſtinctly and more carefully concerning the Sancti- 
on of the Law of Nature. And to this Purpoſe, 
beſides what we have formerly deliver'd about the. 
Sanction of Laws in general, we will firſt of all 
obſerve, that the Goods and Evils which happen 
to Man, may be both divided into three Ranks or 
Claſſes. And as for the Goods, ſome of them pro- 
ceed, either from the free and liberal Donation of 
the Creator, or from the voluntary Benevolence 
of other Men, or from the Induſtry of the Acquir- 
ers, to which Induſtry they determin'd themſelves 
by their own free Choice. And it is plain, that 
this firſt ſort are not owing to the Obſervation of 
theLaws. Other Goods there are which flow, by a 
natural Conſequence, from ſome Actions which 
the Laws command: The Creator having been 
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Of the Law of Nature in general. Boox I. 


pleas'd to aſſign to ſuch and ſuch Performances of 
the Laws ſuch perpetual and netural Effects, pro. 
ductive of the Good and Profit of Mankind. And 
theſe are thoſe which: Dr. Cumberlind calls Natur! 
Rewards. A third kind of Goods proceed from 
ſome certain Actions, either by the Pleaſure of the 
Legillator, or by the Covenant and Agreement gf 
Men; of which the former are call'd, ri 
Rewards, or arbitrary Returns, the latter mog 
properly Wages. In the ſame manner may Evil; e 
divided. Some of them follow the very Natug Wl 
and Condition of Men; (if we abſtract the f 
Cauſe and Original of that Condition; ) or they Wi 
happen without the particular Default of hin 
who ſuffers them. Which we may, in a ſou; 
Senſe, call Fatal Ewils, oppoſing the Word Fate 
not to the Divine Diſpoſal, but to the peculiz 
Faultineſs of the Perſon on whom theſe Evils ligh, Wl 
Others do, by Natural Conſequence and Conner 
ion, proceed from Sins; which are by ſome A. 


thors term'd Nu, Puniſhments, Laſtly, othes il 
there are which ariſe from Sins, by the pecuin l 
Determination and Diſpoſal of the Legiſlator bl 
yond the manner of Natural Effects: In which hk 
Quality, the Manner, the Place and Time of h 
Evil depend on the Legiſlator's free Pleaſure. M 
theſe are what we would properly call Puniſh, Ws 
or (in a looſer Senſe of the Word) Arbitrary 1» 
niſhments. | 1 


333 
= 
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Thus much being premis'd, we proceed ton 
mark, that altho' the Omnipotent Creator mig 
by vertue of his Sovereign Right have requil8al 
our Obedience, without making any good Fnilil 
proceed thence to our own Advantage: yet it hu 
pleas'd his infinite Goodneſs, ſo to order and con 
tute the Nature of Things and of Mankind, ta 
by a kind of Natural Connexion ſome Goc 
ſhould attend the Obſervance, and ſome Evils 1:8 
Tranſgreſſion of Nature's Laws. Thus a conſt 
Obedience, is follow'd by (x) Serenity and Se 
rity of Conſcience, join d with a good and ce 
tain Aſſurance; by a good Frame and a ſet! 
Tranquility of Mind (g); by the Preſervation 
the Body from many Evils, not fatal : Beſides ul 
infinite Number of Advantages, which may be 0 Y 
tain d by the mutual Benevolence and good 0 
F _ 


—— — 


(a) Protrep. c. 13. (b) Euripid. Ton. v. 1620, &c, 
ad Pop. Antiochen. 
leuchus's Laws in Diodor. Sic. J. 12. c. 21. 


page 51. and 74, &c. | 


(7) Famblichw's Greek is, "Ep m iv Tum Navong a N dne, zn lere avder dad 3 vary gNev, Yrs 
te, Theſe very Words Plato alſo makes Socrates to ſpeak, 
p. 41. and Cicero has tranſlated them, Tuſc. Queſt. Lib. 1. Chap. 41. Euripides's Words allo are, 


Tego Saiuova; Sappi yerav 


d dutatiTar Voro Sewy TH TETE ed 


Ejs THAG> 3Þ of N 


Ot 2208 , ware mepurgs" wm” ee dv. 


5. XXI. (1) © It is certain (ſays Montagne) I know not how to expreſs the Satisfaction that we enjoy in ourſelves by "ll 
« doing, nor the generous Bravery that accompanies a good Conſcience. A Soul couragioufly Vicious may provide for ic 
« ricy at all Adventures, bur it can't have the Pleaſure and Satisfaction. 
« from the Infeftion of a corrupt Age, and can ſay in itſelf, If any Man could look into my Breaſt, he 
« of troubling or ruining any Man, neither of Revenge, nor Envy, nor breach of the publick Laws, nor of Diſſeiſin, no' "ll 
« {turbance, nor ill Language; and tho? the Licentiouſneſs of the Time allows and inſtructs, yet I have not put my | 


& Goods or Purſe of any Man, nor eat of any Man's Bread but my own, either in War or Peace, nor made Uſe of 


(e) Add. Selden, ibid. Chap. 9. and Lib. 7, Chap. 9, 10, 
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(c) See Book 7. Chap. 9, 10. = 
(f) See the Form which introducet! "2 


(e) See Archbiſhop Tillotſfon's 38th Sermon, Folio, pag. 451, &c. See lik 
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avi " 578 40 a Y 
at the End of his 4% 3 
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'Tis none of the leaſt Comforts, that ic finds itlel! "Bl 
ſhould not find me % 


Hands © "ol 
any Man 


© bour without Wages. Theſe Teſtimonies of Conſcience are pleaſing, and 'tis our Benefit that this Comfort is Natural, 45 4% 


« Reward which we can never want. To expect the Reward of virtuous Actions from the Commendation of Men, is an 
* and troubleſome Foundation.“ Eſſays, Lib. 3. Chap. 2. p. 596, 
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ces of other Men (a)(2). On the other hand from 
the Violation of the ſame Laws, ariſe by a natural 
Connexion, Diſquiet of Conſcience, Diſturbance 
and Degeneracy of Mind, Deſtruction of the Bo- 
dy, and numberleſs Evils, which may be occaſion d 
by the withdrawing of other Mens Aſſiſtance, or 
by the Violence of their provok'd Revenge (3)( b). 

Now altho' theſe Rewards, and theſe Puniſh- 
ments, are by ſome imagin'd not to proceed with 
Certainty enough from good and evil Actions; be- 
cauſe many Perſons in Return for Benefits receive 
only Hatred, Envy, or Injury ; whilſt others on 
the contrary do ſecurely enjoy the Fruits of their 
Wickedneſs, without Moleſtation or Puniſhment ; 
whence we cannot be infallibly afſur'd before-hand 
that our good Deeds will be equally repaid by o- 
ther Men; (cho' the Fruit which ariſes in our /e/ves 


drance or of Interruption : ) yet thus much is be- 


from ſuch honeſt Practices is not capable of Hin- 


yond Diſpute, that more Advantages moſt ſurely 
and certainly follow from good and juſt Proceed- 
ings, than we can in reaſon expect from the oppo- 
lite Vices (c). And altho' the whole Train of thoſe 
Goods do not attend on ſuch a conſcientious Be- 
haviour, as in the Nature of Things they were 
diſpos'd to do (4), yet we have a fair Probability 
that many of them will not diſappoint us; at leaſt, 
that we ſhall obtain a greater Share than we could 
have hop'd for from a Courſe of Diſhoneſty and Wic- 
kedneſs. And ſo by this means we provide much 
better for our own Security, and have much fairer 
Grounds to hope that others will, in their turn, be 
alike ready to promote our Intereſts and Concerns ; 
than if, laying aſide all Regard to our Neighbours, 
we directed every thing towards our own private 
Advantage; and therefore infinitely better than if, 
by the Exerciſe of Violence or of Deceit, we endea- 
vour'd to make our own Gains and Profits out of 


* 


—_— 


i. 3, 5, 10, 18, 19, 25. 


KXX1. 22, XC, 


5 1 (2) Seneca's Words are, 
| j 


Quos tantum premium expectat felicis animi immota tranquillitas 


— 


(a) Seneca de Ira l. 2, c. 23. cally the unmov'd Tranquility of a happy Mina, A Great Reward. Idem Ibid, The Way to Happineſs is 
plain and ea). Fer what can be more comfortable to the Mind than Calmneſs? What more troubleſome than Paſſion? What more at reſt 
than Clemency ? What ſo full of Buſineſs as Cruelty ? Mndeſty and Chaſtity enjoy a pe fed Leiſure, whilſt Lu$ is ever tir'd with laborious 
Purſuits. To conclude, the Poſſeſſion of everyVirtue ſtands us in little Coſt or Trouble, but Vices are all Chargable to be kept. Add. de 
ra, I. 2. c. 30. Kult. and l. 3. c. 5, 26. See the Story of Hercules, at the two Hays in Xenoph. Apomnem. I. 2. Prov. viil. 19. x. 9. 
(b) Marcus Antonin. I. 9. ſ. 4. He that acts unjuſtly really iniures himſelf by his Wickedneſs. Tis a Say - 
Wing of Tully, ad Attic. I. 9. Ep. 12. on a profſigate Wretch, Viciſcentur illum mores ſui, His own Practices will be reveng'd upon him. 
ee Prov. v. 9, 10, 11. vi. 33, 34, 38. Xii. 13. Xiv. 14,32, 34. XVil. 13. kix. 29. xx. I. Xxii. 3. Xxiii. 20, 28, &c. Sirac. xix. 3. 
(c) See Prov. xi. 3 1. Vid. Jocrat. de Per mut at ione, p. $76. 


Nec ut quibuſdam 


um eſt, arduum in virtutes, & aſperum iter eſt; plans adeuntur. Non vane vobis auftor rei venio. Facilis eſt ad beatam vitam via, 
nite modo bonis auſpiciu, ipſiſque Din ben juvantibus, Multo difficilius eſt, facere iſta que facit. Quid enim quiete otioſius eſt animi, quid 


The Price and Excellency of Virtue conſiſts in che Eaſe, Pleaſure, 


nigh l /aborioſins ? quid clementtd remiſſius, quid crudelitate negotioſins ? Vac at pudicitia, libido occupatiſſima eit; omnium denique virtutum 

1 utela 2 eſt, vit ia magno coluntur. We may add to this Montagne's Meditation, Eſſay, Lib. 1. Chap. 25. © Virtue is nor, as 
1 * the Schools ſpeak, placed on the top of a Two-headed Mountain, rough and not co be aſcended. They that purſue it may at- 
Füße ain ir. On the Reverſe, ſhe has her Abode in a fine fertile and pleaſant Plain, from whence ſhe beholds all Things below her; 
t hath and if we labour to find her, our Way lies through ſhady and green Roads, ſweer, flouriſhing, and pleaſant; of an eaſy and 
on | £ ſmooth Aſcent, like that of the Celeſtial Vaulrs 


© and profit of the Practice. The Difficulty is ſo little, that an Infant may exerciſe it as well as a Man, and the Simple as well 


© as the Wiſe. The Rule is irs chief Inſtrument, and not Force. Socrates her firſt Favourite, willingly left his Buſineſs to glide 
© aloug in Eaſe and Activity in her Paths. She is the nurſing Mother of all Pleaſures, ſhe, makes them ſuitable, and renders them 
© ſure and ſafe, and moderating them keeps us in Breath and Appetite. Abridging us of whar ſhe refuſes, ſhe makes us more 


and Monſters? ”” See alſo Mar. Antonin. Lib. 5, 9. 


ebat, malitia ipſa maximam partem veneni ſui hibit. 


d it ſhould be read, and not jy«utrs; ] & aÞg" Wis, x) 


beer by TOs whicors raxots ov Tos 5 wil” AM gag, 
wei d t aiavCr dies ms wnmdns Ls, 5 
re 2iyve]as F TeV, Neb 5 The £9 eri, 


any one can be perſwaded, that they who app 


whoever prefers Injuſtice before Juſtice, and ſuppoſes 


and yet imagpi 
41 . sine, chat they who apply x 
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: y themſelves conſtantly to p 
py than Sinners, and don't promiſe themſelves more Advanrages both from GOD and Man. 
good Men enjoy moſt plentifully what is worth "4, and Sinners, on the contrary, know not their own true Incereſts. For 
he 0 | is chief Happineſs to conſiſt in extorting other Mens Goods from them, 
AX. my Judgment, like the Beaſts that bite at an Hook, who are pleas'd ar firſt with the Sweetneſs of the Bair, but ſoon after 
nd themſelves embroiled in very great Troubles. Bur, on the other Hand, they that apply themſelves to Piety and Juſtice 
are not only in Safety for the preſent, but meet with agreeable Hopes, that all their Life ſhall he happy. c 
2 happen, bur Experience verifies it to be true for the moſt part. | 
- _—_— a wiſe Man will chooſe that fide which commonly proves moſt advantagious. But nothing is more unreaſonable _ 
an their Opinion who believe that . is ſomething fine and more agrecable to the Nature of the Gods than Injuſtice, 
emſelves to the firſt, ſhall be more unhappy than choſe who give themſelves up to the 


© eager of what ſhe allows us, and ſhe allows us all Things that are ſuitable to our Nature plentifully, to Satiety, ar leaſt, if nor to 
* Wearinefs, like an indulgent Mother, unlefs we will ſay that a Regimen of Sobriety and Temperance is an Enemy to Pleaſure 
* If a common Fortune befals ir, ſhe can make her Eſcape, or paſs through it and make another, not more fleeting and tranſitol 
ry. She knows how to be rich and powerful, and lie in Beds of Roſes. She loves Life, Beauty, Fame and Health, but her 
peculiar Office is to teach us to uſe our Goods regularly, and to ſpend them freely; an Oſice more noble than ſevere, without 
which the whole Courſe of our Lives is churliſh, turbulent, and deformed, and can we do leis than confine theſe Rocks, Thicker 


(3) * Thar is not Vice, really Vice, which offends nor, and in a true Judgment does nor accuſe, For there is ſuch an apparent 
Deformity and Inconvenience in ir, that they ſpeak with Reaſon who ſay, that it is principally produced by Beſtiality and Ig- 
norance, ſo hard is it to know it and vor hate it. Malice ſucks up the greateſt part of the Venom and poiſons it. Vice leaves 
an Ulcer in the Fleſh, and Repentance in the Soul, which always tears and wounds it ſelf, for tho' Reaſon extinguiſhes almoſt 
all other Griefs and Sorrows, yet it begets Repentance, which is ſo much the more grievous becauſe it is bred within, as the 
Cold and Heart that affects the Sinews is always more ſharp than chat which outwardly affects.“ Montagne, Lib. 3. Chap.2. I 
i eeuld nor forbear copying out theſe fine Thoughts, of which Seneca alſo hath one, Epiſt. 81. Qumadmodum Attalus noſter dicere 


. 8 F . 3 . * * * 
+» if (4) A Paſlage of Ijocrates in Orat. de Fer mut at. is Worth our Notice here, where he ſays. ©avud! w „ dich 
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Which is thus Engliſned, I wonder that 
jety and Juſtice ſhould think themſelves more unhap- 
As for me, I believe that only 
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as. A „ Inns 
— At, 


the Loſſes of other Men. By this way of reckon- 
ing there fore it appears, that the Value of that Re- 
ward which will follow upon a good Action, doth, 
all things rightly conſider'd, exceed the Gain of 
the oppoſite illegal Practice. 

We deſire it ſhould be well obſerv'd, that whilſt 
we are here treating about the Natural Effects of 
Good and of Evil Actions, we do not by any means 
reckon amongſt theſe Effects thoſe kind of Goods 
which we but now rank'd in the firſt Claſs, and 
which our own Prudence and Induſtry either can- 
not obtain, or cannot avoid. Such Things both 
may, and generally do happen alike to Virtuous 
and to Vicious Men. Thus a wicked Perſon may 
by the Gift of Nature, poſſeſs a vigorous and a 
healthy Body, while perhaps a Man of Honeſty 
and Piety labours under a weak and crazy Conſti- 
tution. And thus Deach lays hold promiſcuouſly 
on the Juſt and on the Vile. But the. only Goods 
we here allude to are. ſuch as it is in the Power of 
Human Reaſon to provide for us ; and which do 
therefore, in ſome meaſure, depend upon our 
own Act. Now altho' ſome part of thoſe Goods 
which we intend by the Obſcrvance of the Law 
of Nature to obtain from other Men, has a De- 
pendance on their Kindneſs and on their Probity, 
and fo is not abſolutely in our own Power; yet, 
for as much as in all Probability, they have the 
ſame End and Deſign with our ſelves, we have at 
leaſt fair reaſun to hope for and to expect ſuch 
good Ulage and Retribution from them, tho' we 
cannot give ourſelves an infallible Aſſurance of it, 
before it comes. Scarce any Man hath met with 
ſo many Enemies in the World, as not to own 
himſelf indebted to ſome Benefactors. And we 
{ce that the Lvils which Men procure to one ano- 


ther, have never been able to prevail to the utter' 


Ruine and Deſtruction of Human Race : Which is 
a plain Evidence, that Good Actions have ofcner 
attain'd their juſt Lnd and Reward, than they have 
fail'd and been dilappointed of ir. On the other 
ſide, aitho' a Perſon who neglectꝭ or diſobeys the 
Law of Nature, may ſometimes, by an unaccoun- 
table Concourſe of External Cauſes, receive a 
whole Flood of Goods and Benefits from other 
Men; yet becauſe in this Caſe thoſe Effects are, 
with regard to him, mcerly contingent, and do 
very ſeldom fall out in ſuch à manner, we may 
conclude, that Nature and Reaſon did not pre- 
{cribe, much leſs command the Means by which 
he attain'd, only caſually, ro ſuch an End. Rea- 
ſon, on the contrary, moſt clearly ſhews us, that 


we take a much more probable way to Happinels, 


by acting on a ſettled Deſign, and by applying 
the belt Means we can to the gaining of our Pur- 
poſe, than if we ſhould throw aſide all Counſel 


—_—_—— 


and Forecaſt, and permit ourſelves to be dfiven at 
random by the blind Guidance of Chance. But 
this Point is indeed as clear as any thing in Na. 
ture, and hath been made our to full Advantage 
by Dr. Cumberland. | L 
There remains therefore this only Queſtion 
farther, whether or no beſides the Natural Effe 
of Evil Actions, and beſides thoſe which ariſ: 
fiom the Sanction of Civil Laws, there are till 
others in reſerve appointed by Gop's free Plea. 
ſure, and to be (5) inflicted by virtue of his So- 
vereign Prerogative ; or whether Gop hath not 
added to the Sanction of the Laws of Nature ſome 
Arbitrary Puniſhment : Eſpecially ſince it is ap. 
parent, that the Natural Conſequences and Eſſectz 
of Evil Actions are frequently interrupred, and 
that the Wickedneſs of many Men ſeems to tum 
to their Gain and Advantage. Now what the 
Scripture hath declar'd in this Matter, is plain and 
beyond all Diſpute. Bur waving that Authority, 
the affirmative Side of the Queſtion may be defen- 
ded from ſeveral Conſiderations: As from that 
moſt ancient and moſt univerſal Tradition, con- 
cerning a certain Revenging Divinity (6), and 
the Pains after Death. Of which Opinion e 
have two fair Inſtances in the Caſes of Jena and 
of ot. Paul; (Fonas i. 7. Acts xxviii. 1, Cc.) for i 
there being no natural Connexion and Conſe. Wl 
quence, either between Jones Crime and the 
Tempeſt, or between the Fact of Murther and 
the biting of the Viper, the People who were pre- 
ſent at both Accidents, immediately ſuppos d chat RR 
Gor Almighty did thus extraordinarily interpok Wl 
his Hand to puniſh ſome heinous Wickedneſs (-). 
Moreover, it being moſt certain that it is the D. 
vine Pleaſure: thoſe Laws ſhould be obey d, and 
nor leſs manifeſt, that the Natural Effects of then 
may be (partly at leaſt) eluded ; it is highly pro Wn © 
bable, that Go p will find ſome other way of pu i 
niſhing ſuch Offenders: Eſpecially ſince the Wi 
Gnawings of Conſcience, and the want of Qui: ll 
and Security, which conſtantly attend Eyil Men, K 
do not always riſe to ſuch an aMiicting degree, 3 
to ſeem a ſufficient Plague and Penalty for thi ll 


-% 


Crimes (b). But becauſe whatever Argumen Wl 


A 


O1 


we can alledge 2 priori, will not amount to a D 
monſtration, but only to a high Probability; and 7 
becauſe this Arbitrary Puniſhment preſuppols 
ſome poſitive Determination of the Divine Wil 
which we can hardly come to a knowledge d 
without a particular Revelation; and ſince ne 
Induction and our Experience are at preſent in ll 


— 


—— 


(4) Add Grot. de Veritate Rel. Chr, L.1. ſ. 19, 20, 21, 22. L. 2. ſ. 9. (5) Add Dr. Cumberland, C. 5. ſ. 35. 43 
(5) Our Author exprefles himſelf thus; Manu velut Regia exercendo;,, in which he alludes to an Expreſſion of the N 
Lawyer Pomponits, ſpeaking of the firſt Raman Kings who governed all Affairs as they thought fir, becauſe they had no writ 7 
law ;, Et quidem initio c. vitats nſtre Populus ſine Lege certa, ſine jure certo primum agere inlfituit, omniaque M AN U A REG 
GUBERNAB ANTUR, Digeſt. Lib, ® Tit. 2, De Origine Furis, &c. Leg. 2. Op I. See Tucitus's Annals, Lib. III. Chap. 26. * 4 
(5) Which was call'd Nemeſis. | or Aix] and was thought to have the Care of punilhing the Crimes which were unpu "Bl 
upon Earth; either chro* Negligence, or thro' want of Power, of this there is a fine Deſcriprion in Ammian. Afarcellin. B. 
(7) This is true, but not to letlen the Efficacy of the Laws of Nature, ſo far as they are known by the Light of Realon % 
let us add ſome Retlexions ; and co this End, | think I can't do better, than to make uſe of the Words of a great Philoſop® #F 
ot this Age, whom [I have already quoted in ſeveral places, who thus ſpeaks; © The Rewards and Puniſhments of anoth *. | 
« which G © has eſtabliſhed to give greater force to his Laws, are of Importance ſuficient to determine our Choice conc 
all che Good or Evil Things of this Life, when we conſider the Happineſs or Miſery to come as poſſible, of which e "as 
doubt. Whoever, ſay I, agrees that au excelleut and infinite Felicity is a poſſible Conſequence of a good Life which he + YN 
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XXII As to the matter of the Law of Nature, 
Grotizs obſerves (a), that many Things are referr d 
to this Law not properly but reductively, for as much 
as the Law doth not oppoſe or forbid them. As 
thoſe Things are term'd Juſt, not only which are 
in ſtrict Juſtice due, but which Juſtice doth not 
contradict : (tho' it would be better to call ſuch 
Things permitted, than plainly .) But perhaps 
this Diſtinction of Grorizs might be more conve- 
niently applied to thoſe Conſtitutions which ac- 
cording to the particular State of Men, the Deſire 


tot Pcace and Tranquillity hath at any time intro- 
ic WS duc'd : as likewiſe to the Actions undertaken in 
; WS Conformity to ſuch Conſtitutions. For we ſhall of- 
ten hear the Lawyers debating ſuch Caſes as theſe, 
il whether the Poſ-/ion of Things, whether Preſcription, 
n RS whether e making of Wills, and whether buying or 
be Jing, do belong to the Law of Nature, or not. 
ad RS Which Doubts cannot eaſily be reſolv'd, unleſs we 
yy, A diſtinguiſh between choſe Things which the Law 
n. of Nature determines, by commanding or forbid- 
hat ding them : and thoſe things which Men have 
ns been induc'd to ordain for the neceſſary Promo- 


tion of Society (10, the Liberty of doing which 
flows immediately from this Human Ordinance 
and Inſtitution : and then we ſay of theſe laſt 


for Þ Things, that they belong to the Law of Nature 
nz. RE by way of Reduction. Thus the Dominion or the 
the A bPoſſeſſion of Things, doth not immediately ſpring 
and from Nature, nor can we alledge any dire& and 
pre expreſs Precept for its Introduction: yet it may 


be ſaid in ſome meaſure to be enjoin'd by Natural 
Law, in as much as when Mankind began to mul- 
tiply in the World, it was requiſite to their peace- 
able Condition, that the Primitive Communion 
of Goods ſhould be laid aſide. Thus Preſcription is 
not plainly commanded by the Law of Nature; 
yet upon Suppolition of Things being divided in- 
to diſtinct Proprieties, the Peace of Mankind 
ſeems td favour it; leſt otherwiſe the Titles to 
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make Wills, or co Buy and Sell; yer Proprieties 
being ſuppos'd, as in the former Cale, it naturally 
follows, that a Perſon at his Death ſhall have the 
Power of diſpoſing of his own Goods; and that 
Men, ky the Intervention of Bargains and Con- 
tracts, ſhall be at Liberty to alienate fuch Things 
as belong to themſelves, for the Procurement of 
thoſe which are in the Poſſeflion of others. 

Grotizes farther obſerves on this Subject (2, that 
ſometimes by abuſe thoſe Things are referr'd to 
the Law of Nature, which Reaſon indeed ſhows 
us to be Honeſt, and better than their Oppoſites, 
tho" they are not properly matter of Debt and 
ſtrit Obligation. Of which kind are many high 
and uncommon Acts of Liberaliry, of Mercy and 
Clemency ; as likewiſe whenever a Man recedes 
from any part of his Right, not being compell'd 
by Neceflity. Theſe Matters St. Paul illuſtrates in 
his firſt Epiſtle to the Corintbians, Chap. vi. v. 12: 
Chap. vii. v. 38. Chap. x. v. 23. (0). 

Secrates (c), when a Raſcally bellow had offer'd 
him an Injury, would not complain of it to the 
Judge, but reckon'd it (as he ſaid) no more than 
if an Aﬀe had kick'd' him. And Cato, as Seneca 
tells us, when he receiv'd a Blow in the Face, 
was ſo far from reſenting the Affront, and from 
deſiring Satisfaction, that he would not venture 
ſo far as to forgive it, but denied that any ſuch 
thing had been done. Thinking it better not to 
acknowledge the Fact than to proſecute it. | 

XXIII. There is ſtill one Queſtion behind, 
which requires our Determination. Whether or 
no there be any ſuch thing as a particular and 
poſitive Law of Nations, contradiſtintt to the Law 
of Nature. Learned Men are not come to any 
good Agreement in this Point. Many aſſert the 
Law of Nature and of Nations to be the very ſame 
thing, differing no otherwiſe than in external 
Denomination. Thus Hobbes (e) divides Natural 
Law, into the Natural Law of Mcn, and the Natural 
Law of States, commonly called the Law of Nations. 
He obſerves, That the Precepts of both are the ſame : 


hel: : ; / 

wi: Things ſhould remain always in doubt. Thus, 
Nis, aſtly, Nature doth not politively enjoin us to 
e, 3 | 

thelt 


that he judges amiſs, if he concludes from thence, 


a De 

z and s poſſible the Wicked Man ſhall one day fall, 

ppols 18 being Annihilated. All this is very evident, 

Wil, in relation to j 

u the Good Things that they actual! 

Ioe i WS: work pare, 8 y y enjoy; or rather, 
ce oe Good Man, which is that he is Miſtaken 


* himſelf ro the danger of being poſſibly infinitely Miſerable, 


that Vi the Danger? 
Natur 3 if „ ſucceed, If 
1 caule he“ be ſenſible of nothing. E h 
cat he is eternally Miſerable. n 
Il k 45 Gon firſt ſight, 
* ap. 21. f. 70. This is the reſult of almoſt all Mr. Paſcal' ings in hi itati | 
| bell to read Mr Cin Free Che Beck aſcal's Reaſonings in his Meditations, Chap. 7. 


77 . in his Chapter 1 Brave iris, þ. 560, Cc. 


(a) I. 1. C. 1. ſ. 10. n. 3. 


eſerve Reprooſ. 
e Conſtant. Sapientis, C. 14. 


_ 


lived here upon Earth, and an Oppoſite State a poſſible Recompence of an Irregular Life, ſuch a Man muſt neceſſarily own 
i mas - amiſs, that a Good Lite, joined with a certain Aſſurance of Eternal Felicity 
W which he may attain, is not prefercable ro a Wicked Life, accompanied wich the Fear of ſuch horrible Miſery, into which it, 
1 and where nothing can be his Comfort but the terrible and uncertain Hopes of 
5 5 6 leeing Good Men have nothing to receive in this World bur Evil, and Sinners are 
in a per petual Felicity; which yet often happens other wiſe, infomuch as Sinners have no great Reaſon to boaſt of their Eſtate, 


(c) See Plutarch of the Education of Children, p. 10. C. Ed. Wech, 


n 


if we conſider all Things well, they have, I believe, the 


even in this Lite; but when we put Infinite Happinels into the Ballance with Infinite Miſery, at the worſt happen 


. it is the greateſt Advantage that the Sinner can have; but if the contrary hap- 
pen, what Man would run the hazard, if he be a Perſon of any Thought ? : Son, 


Who, I ſay, will be ſo much a Fool, as ro expoſe 


5 whereas he can get nothing by it but a pure Negative if he eſcapes 
ut, on the 1 the Good Man hazards a Negative only againſt an Infinite Happineſs, which he ſhall attain 

is Hope be well grounded he is eternally Happy, and if he be Miſtaken he is not unhappy, be- 
de, if the Sinner judges rightly he is not Happy, but if he be Miſtaken 
we Is not this one of the moſt viſible Irregularities of Thought that any Man can fall into, not to ſee at 
which Side ought to be preferred in this Controverſy? Mr. Locke's Philoſ. Eu upon Man's Underſtanding, Lib. a. 


The Reader alſp would do 


2. $. 9. to the end of the Chapter; and Mr, Bruyer's Characters, or Manners 
See alſo a Paſſage out of Arnobius, quoted above, Lib. 1. Cbap. 3. 5. 7. 


1. (b) So Vlpian, (L. 4. 1. D. de alien. jud. mut. can. | BETA ; 
Poceeding, who choſe rather to loſe his Righ t than to Ay raſh 1 Fo ; x * * oy, 4 The Prætor doth not diſapprove of his 


This averſim to Strife dth by no means 
(4) De Ira, L. 2. C.32, Ce. 


taken in its full extent, the one flowing from 
ſuppoſes humane Eſtabliſhment. Theſe laſt are but 


ſuirable Application of the General Rules of the Law of Nature to the private Condition, 


and che laſt Paragraph of chis Chapter. We may obferve 


v0 © hon 2) Th (e) De Cive, C. 14. 4, 5. as 96? 
6.14 8 . (1 ere are two ſorts of Duties preſcribed by the Law of Na | 
on Alon ie natural and primitive Conſtitution of ? | , | . 
woche nd ING 4 the former, or a n 
othet L Iverie Circumſtances of every one. See S. 15. ab 

Ml he ſame in all h 2 7 5. ove, Note . 
concern the Duties, particularly, of which th 
"none 4 (2) See above, Lib, I. Chap. 2. 8. ö. Note 5. IT To: 1 


But 
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But that for as much as Stites when they are once in- 
ſtituted, aſſume the Perſonal Proprieties of Men, hence 
it comes to paſs, that what, ſpeaking of the Duty of 
particalar Men, we call the Law of Nature, the ſame 
we term the Law of Nations, when we apply it to whole 
States, Nations, or People (1). This Opinion we, 
for our part, readily ſubſcribe to: Nor do we con- 
ceive, that there is any other Voluntary or Poſi- 
tive Law of Nations, properly inveſted with a 
true and legal Force, and obliging as the Ordi- 
nance (2) of a Superior Power (a). And thus we 
do not really differ in Judgment from thoſe who 
are more inclin'd to call that the Law of Nature 
which conſiſts in a Conformity to Rational Na- 
ture, and that the Law of Nations, which flows 
from the Conſideration of Human Indigence, the 
Relief of which ſeems to be the main end and de- 
ſign of Society. For we, as well as they, deny 
that there is any poſitive Law of Nations proceed- 
ing from a Superior. And whatever is deducible 
from Reflections on the Indigence of Human Na- 
ture, we refer immediately to Natural Law : only 
we were unwilling to define and explain this Na- 
tural Law by a Conformity to Rational Nature ; 
becauſe by this means we ſhould eſtabliſh Reaſon 
for the Rule and Meaſure of itſelf ; and ſo this way 
of demonſtrating Nature's Laws would run round 
in a Circle. 


Moſt of thoſe Matters which by the Civilians 


[ — — 


Book Il. 


and others are refer'd to the Law of Nations, a 
the ways of acquiring things, the Buſineſs of Con. 
tracts, &c. do indeed belong either to the Law 
of Nature, or to the Civil Laws of thoſe Coun. 
tries where they are obſerv'd : Many People and 
States agreeing in ſuch Points, which otherwiſe 
do not depend on the Univerſal Reaſon of Man. 
kind. Now it is not proper or fair to conſtitute 
theſe as a peculiar and diſtinct Species of Law. 
in as much as the Reaſon why ſuch Conſtitutions 
are common to many Nations doth not ariſe from 
any mutual Covenant or Obligation, but is whol! 
to be attributed co the. particular Pleaſure of the 
ſeveral Legiſlators, who by accident agreed in 
theſe Ordinances, without the leaſt regard to one 
another. And therefore this kind of Cuſtoms and 
Decrees, may be, and frequently are, alter'd by 
one People, or Kingdom, without adviſing with 
their Neighbours. | 

Nor is Feldenins's Diſtinction to be deſpisd 
who in his Obſervations on Grotizs () tells us, that 
the Roman Lawyers, by the Law of Nations (3) 
underſtood the Power and Liberty which Stran- 
gers and Foreigners were allow'd to tranſa& Mat- 
ters in the Roman State; and by the Civil Law, that 
which was proper to the Citizens only, all Foreign- 
ers being excluded from ics Benefit. That on this 
account (4) Wills and Marriages were ſaid to be of 
the Civil Law, and Contracts or Bargains , of the 


K 


(a) Add Boecler. in Gret. L. 1. c. 1. f. 14. and in L. 2. c. 4. ſ. 9. (b) L. 2. c. 2. ſ. 20. and C. 8. ſ. 1. 

S. XXIII. (1) It is poſſibly from this diſtinction of the Law of Nations from the Natural Law, that we are accuſtomed to 
judge otherwiſe of the Actions of Princes, or Commonwealths, than of Private Perſons, as Mr. Bernard has obſerved in relating 
Mr. Buddæuss Words, as a good and ſmart Notion, in his Elemen. Philoſoph. Pract. p. 235. I ſhall give you them in the Extra 
made of them in the News of the Republ. of Letters, March 1704. © If one private Perſon offends another without Cauſe, we 
« call that Action Injuſtice, but it one Prince encroaches upon another without Cauſe, by Invading his Dominions, by robbing 
« his Subjefts, and plundering his Towns and Provinces, it is called War, and 'twere too much Boldneſs to call it Unjuit, To 
« break Bargains made and agreed on, is a Crime between one Man and another: but among Princes, to break the molt ſolemn 
« Alliances, is Prudence, i. e. the Art of Governing. Tis true, they always alledge ſome plauſible Pretences, but they matter 
% not whether they are believed Juſt or Unjuſt. Be they called Cheats, Frauds, Lyes, Double-dealings, Rapin 


f . e, Theft, or the 
like Crimes, which are abhorred in the Common Sort, all the World will commend, or at leaſt excuſe them if a Prince or 4 
« hole Nation commits them.“ , 


(2) There is neither a Superior nor Inferior, All People are naturally Equal, and conſequently no one People can impoſe Laws 
upon another, much leſs can they all together impoſe Laws upon themſelves. But if we ground this pretended Law of Nations 
upon the Conſent or Agreement of the People, we run from our Subject; for beſides that there is a difference between an Agree- 
ment and a Law, this would not produce a particular Law diſtinct from the Natural, but it muſt be referred to that general Lav 
of Nacure which obliges us to keep all Covenants, Further, Neither all People, no nor the greateſt and more civilized part, 
did ever yet agree together to obſerve thoſe ſort of Cuſtoms which are ſaid to belong to the Law of Nations ; nay, chere is not 
fo much as One, in which they exactly agree in the practice of ir. How they become Obligatory ? See Mr. Titius*s Obſervat. on 
Pufendorf, XCI. num. 14. Mr. Buddeus's Elemen. Phil. Prack. p. 205, 207. as alſo a Diſcourſe de Lytro, Sect. I. S. 2, Cc. in Tom. . 
of the Comment. & Opuſc. of Mr, Hertius, The ſecond of theſe Authors had occaſion to obſerve, after he had treated of the 
Law yu Nature, the Application that People might make of ir one to auother, ſo far at leaſt as the thing would permit and te- 
quire him, 

(3) fis not exactly the Notion of the Roman Lawyers, for they underſtand by the Law of Nati t 
which the Light of Natural Reaſon has eſtabliſhed — all Neo, and fo is en to all 1 A 


ſes, to all thoſe that follow che Light of Reaſon. It chiefly conſiſts of ſuch Things as the Neceſſities and Buſineſs of Life oblige 


us to eſtabliſh, tor we refer to it Civil Government, Propriety of Goods, 


the Rights of Wars, Cc. 


turque Jus Gentium, quaſi quo jure omnes gentes utantur 
qu ædam ſibi conſtituerunt. Bella etenim orta ſunt, & captivitates 
contractus introdutti ſunt. 


of Nations, but Law of Nature; Hine [ex Jure 
Digeſt. Lib. 1. Tit. 1. Leg. 1. S. 3. They only 


Boet h. in Top Cicer. Chap. 4. 
puted to be from che Law of Nations, as appears from this, 

condemned for all his Life to the Mines or Quarries, his Heir, 
Opus publicum perpetus damnati, & in Inſulam de portati, 


Law of the Code quoted Lib, 4. Chap. 10. 5. 4. Note 1. 


Quod vers Naturalis Ratio inter omnes homines conſt 


ſecutæ toy ſervitutes. 
Inſtit. Lib. 1. Tit. 2. $. 1, 2. 


Cent ium int roducfa bell: : diſcretæ gentes s regna condita : dominia diſftinfta : agris termini poſiti : edificia collocata : cummercium, 
empt ines, venditiones, locationes, conductiene s, obligationes inſtitute ; exceptis quibuſdam, que | 
Lib. 1, Tit. 1. Leg. 4, 5. So that the Law of Nations is near a- kin to thoſe Laws of Natura 


tional, S. 24. And the Roman Lawyers ſomerimes confound it with the Laws of Nature, becauſe the Rules of both are founde 


on Natural Rcaſon. See Grotizs upon that Paſſage of Cicero, where by the Law of Nature. j . Mat 
can't promote his own [Intereſt at the loſs of another: Neque vers hoc * i I , 1, e. the Law of Nations, one 


ut non liceat ſui commodi cauſa nicere alteri. De Offic. Lib. 3. Chap. 5. p. 296, ggc. 
(4) The Roman Lawyers do not refer Marriaze to the Civil Law, beeaule, 


Manumiſſiones quoque Furis Gentium ſunt 


Naturali ] deſcendit maris atque feming conjunfin, quam nos Matrimanium appellant 
ſay, chat to make a Marria 
both the Perſons, who are to be married, muſt be Citizens of Rome. 


See Ulpian Tit. 5. 8. . 24 Lib. IV. 35. 
| Likewiſe, altho' a Wilt, ro make it vali plan Tit. 5. 8. 3, 4+ Seneca, de Beneficiis, Lib. W. ß 
make a valid Will, nor Inherit by a Will, (See Cod. Lib. 6. Tit. 24. an 


Ther a Soldier might make a Perſon condemned to Baniſhment, ot 
becauſe they ſtill had a Right by the Law of Nations. Ut ſunt in 


. : WE ea idem, qu uris civili 
habeant. Digeſt. Lib. 48. Tir. 9. De Penis, Leg. 17.5. 1. 808 40 1 7 7 : f civilis ſunt, non habeant 


all Contracts almoſt, Slavery, and the Freedom of Slaves, 

ituit, id apud omnes populos peræquè cuſtoditur, wa 
Nam uſu exigente, & bumanis neceſſitatibus, gentes humane jura 
Et ex hoc jure gentium omnes pant 
Ex hoc Ju 


a] jure civili introductæ ſunt. Digelt 
ight which our Author calls Cond: 


Jure Gentium conſlitutum el, 
See alſo Mr, Hertius, de Lytro, Sect. 1. §. 7. 

according to them, it belongs not only to the 14 
ge- Contract valid, which is the effect of the Civil L, 


d, requires certain Formalities, and Strangers call neither 
d Dion. Cothofrid. upon ir.) Nevercheleſs, Wills were le 
, que vero Juris gent iam, 


De Teſtamento Militis, Leg. 13. S. 2. See allo ite 
La» 
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Law of Nations, becauſe the former were reſtrain'd 
to the Citizens, whereas Strangers were admitred 
to a Share and Right in the latter. 

Many Authors do farther rank under the Title 
of the Law of Nations, ſeveral Cuſtoms mutually 
obſerv'd by tacit Conſent, amongſt moſt People 
pretending to Civility ; eſpecially in the Affairs 
and Tranſactions of War. For after that the moſt 
poliſh'd Parts of the World came to eſteem Martial 
Glory as the greateſt of Human Honours, and to 
think that a Man had no ſuch fair way of ſhow- 
ing his Excellency beyond others, as by being 
able by his Boldneſs and his Sagacity to deſtroy 
many of his Fellows ; upon which account there 
perpetually aroſe either unneceſſary or unjuſt 
Contentions ; For fear great Captains, if they 
us d the full Liberty of a juſt War, ſhould bring 
too much Envy on their Power, and expoſe them- 
ſelves to general Hatred ; many Nations found it 
convenient to temper the vigorous Fierceneſs of 
Hoſtile Proceedings, by a ſhew of Clemency and 
of Magnanimity. Hence aroſe the Cuſtoms of 
exempting certain Things and Perſons from Mar- 
tial Violence; the particular manners of hurting 
Enemies to ſuch degrees, of treating Captives, 
and the like. Machiavel in his Prince, Chap. 12. 
relates one Practice of this Nature, which I que- 
ſition whether it were worthy of the Name and 
the Profeſſion of Soldiers; he ſays, It was firſt 
introduc'd by Alberigo de Como of Romagna, and 
kept up in the alian Wars of the laſt Age, chiefly 
by the Foreign and Mercenary Troops, the op- 
polite Generals endeavour'd with all poſſible In- 
duſtry, to rid themſelves and their Soldiers of all 
Trouble and Fear : And their way was, by killing 
no one in Fight ; only taking one another Priſo- 
ners, whom they afterwards diſmiſs'd without 
Ranſom. When they were in Leaguer before a 
Town, they ſhot not rudely amongſt them in the 
Night; nor did the Beſieged diſturb their Camp 
with the like Incivilitiess They made no In- 
trenchments for their Security whilſt encamped ; 
and when Winter came on, never lay at all in che 
Field, And to behave themſelves in this manner 
was part of their Diſcipline and Inſtitution. An 
Agreement ſomething like this Strabo tells us of, 
Lib. 10. between the Eretrians and the Chalcidians, 
forbidding the uſe of Miflive Weapons againſt 
each other. To which we may add the Cuſtom 
obſerv'd by the ancient Indians, of letting the 
Husbandman remain ſafe from all Injury and 
Moleſtation, even in Civil Wars (a). 

But alcho' theſe Cuſtoms ſeem to include ſome 
kind of Obligation ariſing from tacit Conſent ; 
yet if one who is engagd in a Lawful War, 
ſhall negle& them, and profeſs that he will not 
be bound by ſuch Reſtraints ; provided what is 
contrary to them may be rightly done according 


11 


to the Law of Nature; he is guilty of no other 
Sin, but a fort of Unskilfulneſs, in not Ong 
his Proceedings to the nice Models of thoſe 
who reckon War in the number of the Liberal 
Studies. As a Gladiator is accus'd of Inexpert- 
neſs, when he wounds his Antagoniſt otherwiſe 
than by the Rules of Art. Whoever therefore 
wages War in a juſt Cauſe, may flight theſe For- 
malities at Pleaſure, and govern himſelf purely 
by the Law of Nature : Unleſs he thinks it more 
for his Intereſt to obſerve them, as a means to 
render the Enemies leſs ſevere towards himſelf 
and his Men. On the other hand, he who pro- 
ſecutes an Unjuſt Quarrel, if he punctually fulfils 
theſe Niceties, is ſo far in the Right, as to appear 
Wicked with ſome kind of Temper and Modera- 
tion, However, theſe Reaſons not being general, 
cannot, conſtitute any Law of an (6) univerſal 
Obligation. Eſpecially ſince as to any Reſtraints 
which depend on tacit Agreement, it ſeems rea- 
ſonable that either Party ſhould have the Libercy 
of abſolving themſelves from them ; by making 
expreſs Declaration that they will be holden by 
them no longer, and that they do not expect or re- 
quire the Obſervance of them from others. 
Hence we find many ſuch Practices to be worn 
out by Time, or overcome by the Prevalence of 
contrary Cuſtom. Neither have (7) thoſe Men 
any good reaſon of Complaint, who cenſure this 
Doctrine as a Notion by which the Security, the 
Intereſt, and the Safety of Nations are robb'd of 
their ſureſt Guards and Defence. For the Enſu- 
rance of theſe Advantages and Bleſſings doth not 
conſiſt in the Practice of ſuch mutual Favours, 
but in the due Obſervance of the Law of Nature ; 
a much more ſacred Support; and which whilſt 
they enjoy, they have little need of inferior Me- 
thods of Protection. And ſure it ſhows much 
more Excellency and Worth in any Cuſtom, to 
derive it from the Law of Nature, than to eſta- 
bliſh ic only on the Conſent of different People. 
Amongſt the chief Heads of that Voluntary Law 
of Nations which Grotius maintains, he reckons the 
Law (8)of Embaſlies. Now as to this Point it is our 
Opinion, that the Perſons of Embaſſadors are Sa- 
cred and inviolable, even amongſt Enemies, by the 
meer Law of Nature; provided they do not come 
purely as Spies, nor enter into any hoſtile Deſign 
againſt the Perſon to whom they are ſent ; altho 


in the ordinary Courſe of Buſineſs, and of Trea- 


ties, they prefer their Maſter's Intereſt to all others. 
For in as much as ſuch Perſons are neceſſary for 
the procuring, the preſerving, or the ſtrengthning 
of Peace by Leagues and Covenants ; and ſince 
the Law of Nature enjoins us to embrace Peace by 
all honeſt Ways: It muſt at the ſame time be ſup- 
pos'd to have provided for the Security of thoſe 
Men, without whoſe Intervention this good End 


(a) Arrian, in ; Indice. Chap. 11. 


(5) Cuſtom never 
preſumed. Bu 


ever obtains the force of a Law in any State, but by the tacit Conſent of the Sovereign, which may eaſily be 
then one People treats with another, how muſt it be determined what repeated Acts, and what ſpace of Time 


— _ a Cuſtom Obligatory ? Moreover, great Revolutions often happen, inſomuch that rior cnly the Sovereign, but 


to obſe 


tore quoted, §. 2. 
˖ (7) Samuel Rachelius 
ie mentions a Diſcourſe 


) See what is ſaid Note x, f. 12, Chap, 9. Lib, 8. 


Government itſelf is wholly changed, and in this Caſe, why ſhould a new State, or a new Prince, be obliged exactly 
rve a Thing which they never confented to? This is what Mr. Hertizs has well obſerved ? See his Diſcourſe, De Lytro, 


Is plainly meant here as appears to me by what Mr. Hertius ſays in the ſame Diſcourſe. 5. 11, where 
De Jure Gentium, of that Lawyer, who was Profeſſor at Keil in the Province of Holſtein. 


cannot 
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cannot be obtain'd (a). To this Right of perſonal 
Safety, is join d another of being exempted from 
the Juriſdiction of the Sovereign to whom they 
are ſent ; at leaſt in all Matters relating to their 
Office. Since otherwiſe they would not have full 
Power and Liberty to promote their Maſter's Inte- 
reſt, with due Application and Vigour, were they 
oblig'd to give an account of their Management to 
any Authority, beſides that which they repreſent. 
Other Privileges commonly attributed to Embaſſa- 
dors, eſpecially to thoſe who reſide in Courts, not 
for the ſettling or the ſecuring of Peace, but 
chiefly for the diving into the Secrets and Policies 
of a State, theſe depend abſolutely on the Indul- 
gence of the Prince who entertains them ; and 
therefore, if he ſees convenient, he may deprive 
them of theſe Favours without the Breach of any 
Law, provided he will ſuffer his own Miniſters 
abroad to be treated in the ſame Manner. 

The (9) Right of Burial, which, according to 
Grotins, ſeems likewiſe to make a particular Head 
of the Law of Nations, may be well reterr'd to the 
common Duties of Kindneſs and Humanity (5). 
Nor are the other Inſtances which he offers of Con- 
ſequence enough to eſtabliſh a new Species of Law, 
ſince they may with Convenience enough be al- 


low'd a Place in the Syſtem of the Law of Nature. 


As for thoſe Perſons who (10) rank under the Law 
of Nations, the particular Compacts of two or more 
States, concluded by Leagues and Treaties of Peace, 
to us their Notion appears very incongruous. For 
although the Law of Nature, in that part of it con- 


cerning the keeping of Faith, doth oblige us to flag, 
ro ſuch Agreements ; yet the — 5 — 
ſelves cannot be call d Laws, in any Propriet = 
Speech or of Senſe. Beſides they are almoſt A 
nite in Number, and commonly are ſettled only 
for a Time. Nor do they any more conſtitute x 
part of Law in general, than the Covenants and 
Bargains of particular Subjects with each other 
do belong to the Body of the Civil Law of the 
Kingdom : But they are rather to be eſteem d the 
Subject and the Concern of Hiſtory (c). 

XXIV. Of all the Diviſions of Natural Low 
that ſeems to us moſt accurate and moſt covenient 
which conſiders, in the firſt place, a Man's Bebe 
viour towards himſelf, and then towards other Mey 
(1) Thoſe Precepts of the Law of Nature which 
bear a Regard to other Men, may be again divided 
inco Abſolute and Hypothetical, or Conditional, The 
former are ſuch as oblige all Men in all States and 
Conditions, independent from any human Settle. 
ment or Inſticution, The latter preſuppoſe ſome 
publick Forms and civil Methods of Living to have 
been already conſtituted and received in the World; 
Which Diſtinction Grotizs hath thus expreſs'd in 
other Words; The Law of Nature  concern'd, nat - 
ly about ſuch things as exit antecedent to human Wil 
lut likewiſe about many things which follow upon * 
Act of that Will. © Whence altho the Dominion ot 
the Propriety of Things as it now ſtands is eſta. 
; bliſh'd by the Pleaſure of Men, yet ſuch a Settle- 
ment being once ſuppos d, Natural Law informsus 

that tis a Sin to take the Goods of another Man, 


(a) Add. Marſelaer Legat. I. 2. c. 13. 


(b) Add. Ant. Matth. de Crimin. Proleg. c. 3. ſ. 5: 


(c) Add. Selden de Mari Clauſe, 


J. 1. c. 2. Concerning Unwritten Laws, or Cuſtom, beſides others, ſee Becler. ad Grot. I. 2. c. 4. ſ. 5. 


() Altho? after Death whatever Treatment the Corpſe of the Dead meet with, is all one to it, the Right of Burial is not 
whit the leſs founded on the Law of Humanity; inſomuch that ir is a kind of Puniſhment to be deprived of Burial, as the Fraftice 
of Civil Judicatures ſhews, and che Uneaſineſs of ſuch, as in their Life-rime are troubled at the Thoughts that their Bodies, x hen 
dead, ſhall be caſt into the Highway, To this we may add, that, according to the Cuſtoms and ordinary Opinions of Men, Bu- 
rial is a Mark of Honour. Now to deny a Man the Honour that he may lawfully claim, although but by an imperfett Right, 5 
without Contradiction, a Breach of the Law of Nature, It is to no purpoſe to objett, that a dead Man is not ſenſible of what i 
done to his Carcaſe, yet he may be really wronged for all that, for tis not neceſſary that an injured Perſon ſhould know or feel 
the hurt done him, or be in a Condition to obtain his Right. (See Lib. 1. Chap. x. §. 7. Note 4.) All the World agree, that an 
Infant in the Cradle may be wronged, and ſo may an Idiot, although the firſt knows not what it ſuffers, and the other does not 
underſtand the Hurt done him. Laſtly, the Relations and Friends of the Dead, do in ſome Manner repreſent his Perſon, and 
have a Right to require the Honour of Burial for him. But, by Burial we are co obſerve, that all the laſt Duties to be paid to 
the Dead are underſtood, whether it be by burning of the Body, or interring it; for this depends upon Cuſtom, which alone de- 
te rmines how the Memory of the Dead is to be honoured, Moreover, as we have intimated, a certain kind of Puniſhment is ſome- 
times inflited upon the Bodies of ſuch as have committed enormous Crimes, and this is chiefly practiſed upon ſuch as have killed 
themſelves, and conſequently the Magiſtrate can puniſh them any other way, to affright others and diſcourage them from the 
like Attempts. But the Rights of War do not extend ſo far, as to deny Burial of ſlain Enemies, this Ketuſal anſwers not to the 
lawful Ends of War, and can have no other Principle than barbarous Cruelty, I have taken this almoſt all out of Buddew's le- 
ment. Philoſoph. Prat, We may add upon this laſt Article what Plato ſays, viz. That it is a great piece of Cowardice to treat 
the Rody of him wich whom we are at War as an Enemy; in fo doing we act like Dogs, who bite the Stones caſt at them when 
they cant come at him that throws them. K Ywemiggy I gun, Navoing, öciy, mnkuror vouiter 73 fi 5% bn 
emMapire Te Ns, More] 5 4 . i" oles n lid gopay Spy 763 38709 munrlag F xwav, 9d Tits A dvsg, ofs dr g 
ASACT CNET'S TS Parnu © uu db war De Rep. Lib. 5. Tom. 2. Mr. Thomaſius nevertheleſs maintains, that there is vo Enl 
in refuſing Burial ro Enemies, and he affirms it a Thing altogether indifferent; bur I leave it to others ro examine whether whit 
he ſays about it in his Inſtitut. Jux iſpr. Divin. Lib. 3. Chap. 10. deſtroys the Principles I have laid down. He alſo ſays, That ſup 
poſing there be ſome Obligation to grant a Burial, the Refuſal of that Duty of Humanity is no juſt Cauſe of War. 4. * 
it ought to be conſidered, that this Refuſal in ſome Caſes ſhews a bloody Diſpoſition, and may be more juſtly made à Cauſe of 
War, than many other * that We | , y 

10) 'Tis the ſame Mr. Rachelius, betorementioned, in his Book De Fure gentium, in whi | ine Dil- 
. De Jure, as J underſtand from Mr. Hertijus. ; June gentium, in which he follows Herman Conringim's 

S. XXIV. (1) We muſt add, t-wards GOD. See what is faid above, S. 15. Note 5. and in the next Chapter, S. 3. Not? 2 
This Diviſion is very natural and ancient. We find it in Tuſe. Queſt. Lib. 1. Chap. 26, Hec Philoſophia nos primum ad ilforum (Dt 
orum\ cultum, deinde ad jus hominum, quod ſitum eſt in Generis humani Societate, tum ad modeſtiam magnitudinemgque animi erudivit, 
5. e. „ Philoſophy reaches us firſt of all the Worſhip of a God, then the Duties of Men one to another, which are founded upon 
« Sociery of Mankind, and then on a Moderation and Greatneſs of Mind.” Every one knows that the Goſpel obliges us to re 
GOD, our Neighbour, and* Ourſelves, as the three principal Objects, and greateſt Originals of our Duty. This Diviſion is clearly 
deduced from St. Pauls Words, Tit. ii. 12. The Grace of G O D, which bringeth Salvation teacheth us to deny Vngod 10 
and worldly Lufts, and to live ſoberly, righteouſly, and godly in this preſent World. We may alſo here take notice of that Paſſage ot 
che Philoſophick Emperor, Tecis ee, 1 wy aag3s 75 atmey aferteiuivey, i meds The Naw dine, de is ouvubaiver d T911% 
5 5 mes Ts ovubiur]ag. i.e. * We have three Obligations, the one to the Cauſe which is ſurrounding us, i. e. our Bod); the o, 
« ther ties us to the ſupreme Cauſe from whom all Things come, which happen in this World, i. e. GOD ; who is the Univerl 
«+ Reaſon z the duird and laſt obliges us to all Men, i, e. as joined in Socicry,” Af, Antonin. Lib, 8. 5. 27. 
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without the Owner's Conſent (a).* That is, Sovereignty over us, Thus much indeed is cer- 
there are many Things which as to the Exerciſe of tain, chat the Violaters of Civil Laws do, by break- 
he AR are Arbitrary, or where it is left to the free ing their intervening Covenant, mediacely fin a- 
plcaſure of Men whether they will perform ſuch gainſt the Law of Nature. And yet there {till re- 
an Act or no: But the Act being once performd, mains a prodigious Difference between theſe Na- 
there ſollows upon it, by vertue of ſome Precept tural Laws which we call Hypothetical, and the Po- 
of the Law of Nature, a Moral Neceſſity or Obli- ſitive Laws of Civil Governments ; in as much as 
gation 3 or elſe the Manner and Circumſtanc?s of the Reaſon of the former is drawn from the Con- 
the Act are by the ſame Law adjuſted and deter- dition of Mankind conſider'd in general; but the 
min d. Thus, for Example, altho' the Law of Reaſon of the lacter is taken from the particular 
Nature doth not command me to buy of another, Intereſt of any Nation or State, or from the bare 
yet ſuppoſing me to buy at my own Pleaſure, ic Pleaſure of the Legiſlator. Therefore our Civil 
commands me not to ſeck my own Gain to the Poſitive Laws are not ſo many Precepts of the Na- 
Damage of the other Party, nor to cheat him in tural Hyporherical Law, but do only borrow their 
the Bargain. And many ſuch Precepts of the Force of obliging (3) in human Regard, from the 
Law of Nature there are, which cannot take Vertue of ſome ſuch Hypothetical Precept of Na- 
place, or indeed be underſtood, unleſs upon Sup- ture. Now of thoſe human Inſtitutions which 
poſition of diſtin& Proprieties of Things, and ſerve for Foundations of theſe Hypothetical Pre- 
of the Eſtabliſhment of Civil Authority. Yet it cepts, the three chief are (4) Speech, the Dominion 
cannot hence be prov'd, that even all poſitive Laws and the Price of Things, and (5) human Sovereignty 
are part of the Law of Nature, becauſe Nature o- or Command. And by this Diviſion we ſhall here- 
bliges us to obey the Commands of the Supreme after guide our Proceedings, when we arrive at 
Magiſtrate, tho our own Conſent gave him his that part of our Deſign. | 


(4) Vid. 4. 1. / 3. D. de furtis. I. 42. D. de verb. Signif, 

(2) Sce above, S. 22. Note 1. . 

(3) The laſt Editions ſay, in foro humano, and the Engliſh Tranſlator follows them, rendring it, in human Regard, whereas the 
firſt Editions expreſſed it, in foro Divino, as the Reatoning ot the Author plainly requires; and Mr. Hert ins in his Edition in 17059 
hach ſuffered this Miſtake to paſs. | 

(4) See Nite on S. 8. Lib. 3. Chap. 9. 

(5s) All that our Author ſays in this Chapter reſpects only the Obligations of the Natural Law, which obliges us to act or not 
act indiſpenſably, and which hath for its Object ſuch Actions as contain in them an Agreeableneſs or Diſagreeableneſs to the hu- 
man Nature; but, as I have already ſaid above, L. 1. C. 6. S. 16. V. 1. we muſt acknowledge a natural Law of fimple Permiſſion 
by virtue of which we may do cr not do, according as we judge fit, every thing which has not a neceſſary Agrecableneſs or Dif- 
agreeableneſs with the Nature of Man, unleſs it be ex reſiy ordered or forbidden by ſome poſitive Law, either Divine or Human, *Ts 
Ws upon this natural Law of ſimple Permiſſion that all Rights, as well natural as acceſſory and acquired, are founded, as Liberty, the 
liebt of ſuffcring,no Evil from others, Empire or Authority over Perſons, and other ſuch like Things, which ordinarily receive di- 
vers Changes, according to the Will of Man, For Actions permitted by the Law of Nature may become Obligatory, and after- 
# wards return to their natural Indifference. Mr. Selden (as is before 3 acknowledgeth this Right of ſimple Permiſſion, 
Lee his Treatiſe De Jure Nat. & Gent. Secindum Hehræos Lib. 1. Chap. 8. And if we examine what our Author ſays hereupon in 
le beginning of 5. 22. we ſhall find, that he can't forbear owning a Right of ſimple Permiſſion. See Lib. 1. Chap. 5. S. 1 5. Note 2, 
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Cn ae; IV. 


Of the Duties and Performances of Man towards himſelf; as 


well in Regard to the Improvement of his Mind, as to the 
Care of his Body and of his Life. 


The CONTENTS. 


I. Every Man ; to take Care of himſelf. XI. And about Pleaſures. 


II. In what that Care conſiſts XII. Our Paſſions are to be d b | 
7 that C. ; | governed by Reaſon. 
III. The Mind & to be inſtructed in Religion. XIII. Of our Study for Learning. 


IV. And all corrupt Opinicns to be rooted out of it. | XIV. Of the Care of the Body. 


V. The Knowledge of a Man's Self à neceſſury. 


f * XV. Of the Uſe of Life. 
1 A Man ſheuld know his Soul and its.Offices. XVI. What Obligations we are under to preſerve Life. 
1 VII. And bow great its Abilities are. XVII. How far our Life is to be employed in the Service 
| VIII. Nothing above its Abilities may be attempted. of others. | 
i 2 How much we are to labour after Fame. XVIII. Whether it is to be endangered for them. 
4 And how much after Riches. XIX. Whether Self- Murder is Lawful. 
he 
4 A Ltho! this be a Quality common to (1) Man, for his own Preſervation, and is naturally glad to 
j 4 A With other Animals, that he is concern'd be in as good a Condition as poſſible; yet that 


Mr. Barbeyrac's Notes on Chap. 4. : 

een anſwered, before our Author had entred upon this Subject, viz. How a Man 
uthor meddles not with ir till he comes to S. 15. where ſee Note 2. This Negle& 
ſteen firſt Paragraphs were not in the firſt Edition, but being added in the ſecond, the Obje- 


X 1 


ks (1) This Objection ought firſt to have b 
C.. © under any Obligation to himſelf? Our 4 
= cceded from hence, thar the fi 
on became ſo far poſtponed, 


The Duties of Man with regard to Himfelf. Bo okII. 


* 


draw us all, more or leſs, out of the ſtraight Path 
of Reaſon ; and unleſs we bridle and reſtia 

them, pour out a Flood of foul and unworth 1 
ctions, thro the Courſe of our whole Lives. And 
it may, perhaps, quicken our Induſtry, to conſide 
that we have but one Time allow'd us to ag "x 
Part in, and cannot hope for a ſecond Entrance 
on the Stage, to amend the Faults of our firſt Per. 
formance. For that eld Complaint in Euripide 
will ever be as vain and ineffectual as when it Ra 
firſt made: (3) 


154 
bis (2) Care of himſelf ought to be of a much more 
refin'd, and of a much nobler Strain, than what 
we can ſuppoſe in Brute Creatures, there is good 
Reaſon to conclude: Not only becauſe he hath re- 
ceiv'd more Endowments than they, and ſuch as 
are more capable of fruitful Culture ard of uſeful 
Improvement; but farther, becauſe he cannot per- 
form the Duties to which he ſtands oblig'd, unleſs 
he brighten and quicken his Faculties by good Ex- 
erciſe, and make them more vigorous and more 
ready, in the Production of worthy Actions. Be- 
ſides, the Labour which a Man ſpends on his own 
Improvement, is not terminated in himſelf ; bur 
ſpreads abroad its Fruit to the Benefic of all Man- 
kind; and the better any Perſon approves himſe.f 
in the Management of his own Gifts and Abilities, 
he is juſtly eſteem'd the more excellent Citizen of 
the World, and the more generous Benefactor to 
his Fellows, Wherefore Man, in his Endeavours 
to fulfil the Laws of Society, to which he is by his 
Creator directed and deſigned, hath good Reaſon 
to imploy his firſt Pains and Study on himſelf ; 
ſince he will be able to diſcharge his Duty towards 
others with ſo much more Eaſe and Succeſs, the 
more diligent he hath been in advancing his own 
perfection. Whereas he who is unuſeful to him- 
ſelf, and idle in his proper Concerns, can give o- 
ther Men but little Reaſon to expect Advantage 
from his Pains. | 
There is ſcarce more Neceflity for our engaging 
in this Care, than there is Sollicitude and Difficul- 
ty in the Proſecution of it. For, in the firſt place, 
Men are born in an entire Ignorance of Things, 
and their Minds whilſt yet tender, may be eaſily 
ſo far defiled and tainted with vile Opinions, that 
it will afterwards be no eaſy Labour to waſh off 
the Stains. Beſides, we bring hereditary and in- 
bred Corruptions with us into the World, which 


Me miſerable! that Men ſhould be deny'd 

The Gift of ſpringing to a ſecond Youth, 

A double Age! 'The Structures which we raiſe 
If found defective, later Cares reform, 

New modell'd : But our own unhappy Frame 
Stands without Change, and falls without Repair 


O! might we turn our Steps, and tread again 
The Path of Life, what Slips we once had made 
We would correct, and every cheating Maze 
Avoid, where Folly loſt our Way before. 


Now ſince Man conſiſts of two Parts, a (4) 5 
and a Body, whereof the former is the great Prin- 
ciple and Spring of human Actions, the latter ſup. 
plying the Place of a ſubordinate Inſtrument, the 
Care and Improvement of the firſt and nobleſt 
Part, may juſtly challenge the Precedence in our 
Endeavours (5). 

II. (1) The Culture of the Mind which all Men 
are oblig'd to undertake, and which is abſolutely 
neceſſary for the Performance of human Duty, 
conſiſts chiefly in theſe Particulars ; that we ob- 
tain true Opinions concerning all ſuch Things a 
our Duty bears any Reference to, that we ſet 1 
right Judgment and Price on thoſe Objects which 


— 


» 


(2) Our Author here puts the Care of preſerving a Man's ſelf, before that of perſecting himſelf, which is indeed the more ii. 
rural Order; for beſides that the Idea of Preſervation is a Thing more ſingle than that of Perfection, our Being certainly pre-ev- 
iſts our Well being; and in vain a Man thinks of perfecting himſelf, if he has not before taken all the Care he can of preſerving 
himſelf. Bur if «2 Author expreſſes himſelf well in this firſt Period, tis by meer chance, for he forgets himſelf the next Moment, 
and takes a clear contrary Method in this Chapter; for all he ſays in this, and the thirteen following Paragraphs, concerns on 
the Care of perfetting a Man's ſelf; and he begins nor till the fifteenth to ſpeak of his Life and the Preſervation of it. Furthe! 
we muſt obſerve, that according to the Principles I have above laid down to rectiſy our Author's Notions, (Chap. 3. $. 15. Nite + 
the Duties of Man to himſelf directly and immediately flow from Self-Love, which obliges him both to preſerve himſelf, and pi 
himſelf into as good a Condition as poſſible to attain all che Happineſs that he is capable of. Afontagne's Words may be pertibca 
here, © The principal Otice (ſays he) which we have here, is for every one to govern himſelf. *Tis the chief End of our be 
ing here. He that forgets to live well and piouſly, and thinks co diſcharge his Duty by ordering and managing others, b“ 
« Fool. He that is careleſs of his own Wealth and chearful Converſation, to ſerve others, rakes, in my Opinion, an ill and ut 
natural Courſe.” Eſſays, Lib. 3. Chap. 10. p. 748. But we muſt always ſuppoſe, that Self-Love muſt be managed according 
every one's Condition, and without any Prejudice to Religion or Society. See the general Rules which 1 have laid down in if 
Note above quoted. 

(3) Euripid. Supplic. 1080. & ſeqq. *Orgor. n N Begmtov N By Tidy ' 

Neuss Ns 5D, Y Regvlas a minuy 
AN er D, wi ld 1 un nanes ty 1, 
Trowudimy vitegtay i Fog d Cu. 
AfA x F-85ty, & d N vie 
Als x, Yeovles, ei Tis JGaudp)avy, 
Armas fois 9 op- JG,, d. 
See F Wy —_— geen Lr 2. §. 5. p. 68. Edit. Londin. 1652. ; 
4) So Saluſt ſpeaks, Sed omnis naſtra vis in animo & corpore ſita eft. Animi imperio [ 7 j um 1 
1 Du, . 5 — — 1 eſt. De Bel. Geil. * 4 nnen 
(5) Thus Plato judicioully reflects ro the ſame Senſe, Kat uw? 7am 5 [ 0wentynlar) 3m Luyis Funny, I 6s N Pads 
Ewudmov g, V rode F 6mwkneidy ETHOS 33 i. e. We — all N. . Soul mw talen (5. 
of, and above all things to be looked after. The Care of our Bodies and Eſtates we may commit to otbers. In Alcib. 1. p. 448. erl. 
{o his Book De Legib. Lib. 5. in the beginning; and Cicero de fin. Lib. 5. Chap. 12, 13, | 


5. II. (1) This Paragraph and the following afford an Example of the Corrections and Additions which I have made of che Leb. 
ma's in the Margin, to fit them to the Subject treated on. The Author ſhews in what this Care conſiſts. as if he were ſpeakings“ 
general of the Care a Man ought to take of himſelf, whereas this Paragraph treats only of the Care of the Soul in Oppoli"'® . 
that of the Body. In the following Paragraph he diſtinguiſhes, and explains more diſtinctly the different Duties, which mal 


the parts of the general Duty. 6 
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Car IV. The Duties of Man with regard to Himſelf. 15 5 


** 2 


commonly excite our Appetites, and that we tem- Choice. That this Eternal Peing exerciſes a So- 
pet and regulate our Paſlions by the Direction of vereignty not only over the whole World, or over 
{ound Reaſon (2). Mankind in general, but over every Individual 
III. Among the Opinions then which it highly Human Perſon : Whoſ: Knowledge nothing can 
concerns all Men to ſettle and to embrace, the eſcape: Who, by Virtue of his Imperial Right, 
chick are thoſe which relate to Almighty Gop, hath enjoin d Men ſuch certain Duties by Natural 
as the Great Creator and Governor of the Uni- Law, the Obſervance of which will meet with 
verſe, Thar there is really exiſting a Supreme his Approbation, the Breach or the Neglect, with 
Being, from whom all other Things derive their his Diſpleaſure: And that he will for this Purpoſe 
Original, and the Principle of their Motion ; not require an exact Account from every Man, of his 
as from a dull and ſenſeleſs Power (as the Weight, Proceedings, without Corruption and without 
for Example, in a Clock) but as from a Cauſe en- Partiality (1). 
du'd with Underſtanding and with Freedom of Nov as the main Parts (2) of human Duty turn 


ON 


n 


— —_— 
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(2) Seneca hath a fine Paſſage to this Purpoſe, which begins thus, Epiſt. 66. Edit, Gronov. Ani muss intuens vera, peritus fugiendo- 
yum, & petendorum, non ex Opinione, ſed ex Natura pretia rebus imponens pulcherrimus, ordinatiſſimus, cum decore, cum vi- 
ribs ſan & ficcus, imperturbatus, Cc. i. e. The Mind looks into the Truth, is skiltul in knowing what is to be avoided and 
« deſired ; fets a Price on Things, not according to the common Opinion, but according to its Nature is moſt beautiful, 
« oxderly, graceful, and tho? of great Force, yet is ſound, uncorrupted, and undiſturbed, c. . 

8. III. (1) Primus eft Deorum cultus (ſays Seneca) Deos credere, deinde reddere eos majeſtatem ſuam, reddere bonitatem, ſme qud 
nulla majeſias et. Scire illos eſſe, qui preſident mundo, qui vniverſa vi ſua temperant, qui humani generis tutelam ger unt, interdum cu- 
ri:ſi ſinaulorum. Hi nec dant malum, nec habent; ceterum caſtigant quoſdam, & coercent, & irrogant Pœnas, & aliquando ſpecie boni 
puniunt. Vis Deng propitiare, bonus eſto. Sat is illys coluit, quiſquis imitatis eſt. Epiſt. 95. i. e. The Worſhip of God conſiſts, 
« firſt of all in believing that they are, and then acknowledging their Sovereignty and Goodneſs, without which there can be 
« no real Greatneſs, We muſt alſo be throughly perſuaded, that they govern the World, and by their Power order and diſpoſe 
« all Things, who take Care of Mankind in general, and ſometimes concern themſelves in private Affairs. They neither are E- 
« vil, nor do any, yet they corre ſome Perſons to reſtrain their Malice, yea, and ſomerimes puniſh them whom they ſeem to 
« favour. Would you have them propitious and kind to you? Be Good, They honour them moſt, who imitate them.“ See 
Cicero de Legibis, Lib. 2. Chap. 7. and Epifet. Enchirid. Chap. 38. : 

(2) Our Author, in his Abridgment of the Duties of a Man and Citizen, Lib. 1. Chap. 4. hath given us a Syſtem of Natural 
Religion; i. e. the Duties of Man to GOD, which, becauſe I have ſaid, Chap. 3. S. 15. Note 5. ought not to be excluded out 
Knowledge of the Law of Nature, I ſhall here give an Extract of what he there ſays, which is, Theſe Duties, fo far as they 
can be diſcovered by the Light of Reaſon only, may be referred in general, to ſuch as concern, 1. The Knowledge, and, 2. The 
Worſhip of GOD. So that the Syſtem of Natural Religion comprizes Propoſitions, 1. Speculative, and, 2. Practical. The Spe- 
culative Propoſitions are, I. That we muſt believe, 1. That there is a GOD. See S. 20. of the foregoing Chapter. 2. That this 
GOD created the World. See his Abridgment of the Duties of a Man and Citizen, Lib. 1. Chap. 4. S. 3. 3. That He governs all 
Things by his wiſe Providence, which takes particular Care of all Mankind. And indeed it is the ſame in Refpe to Morality, to 
deny the Exiſtence of G OD, as his Providence, as the Pagans themſelves did acknowledge. See the Paſſages quoted Chap. 6. 
Lib. 1. S. 11. Note 3. 4. That nothing can be attributed to G OD that implies the leaſt Imperte&ion. For, ſince he is the Firſt 
Cauſe of all Things, he can't be ſuppoſed, without a manifeſt Abſurdity, to have any Imperfection, nor want any of thoſe per- 
fetions, of which we, who are his Creatures, can form to ourſelves any Notion, See the Abridgment above mentioned, 5. 5. 


apd what is ſaid in the next Paragraph of this Chapter. The practical Propoſitions of Natural Religion contain all the parts of, 


II. Divine Worſhip ; which is either Outward or Inward. The inward conſiſts in the Honour that is given to GOD, Now Honour 
being nothing elſe but the Opinion which we have of the Power or Goodneſs of any thing, we honour G O D, when with Re- 
gard to his infinite Power and Goodneſs, we conceive of him all the Sentiments of Reſpe& and Reverence we are capable of. 
From whence it follows, that we muſt love him, as the Fountain and Author of all good Things, hope in him, as the Being upon 
whom all our Happineſs depends, both now and for ever; ſubmit entirely to his Will, having a Perſwafion that he will do all 
Things for our Good, and that he knows better than ourſelves what is convenient for us; to fear him, as a Being of infinite Power 
by which he is able to inflict the moſt terrible Evils upon thoſe that offend him; laſtly, to obey him in all Things with the moſt 
profound Submiſſion, as our Creator, and Lord, Almighty, and of all Goodnefs, Outward Worſhip conſiſts principally in the 
tollowing Duties. 1, We muſt give GOD Thanks for all the good Things we receive from him. 2. We muſt, as far as in 
us lies, regulate our Actions according to his Will, i. e. actually obey him, ſo far as Ignorance and human Frailty will permit. 
3. We mult admire and celebrate his Greatneſs. 4. We muſt addreſs our ſelves ro him by Prayer, to obtain all the Bleſſings we 
ſtand in necd of, and to deliver us from all the Evils which chreaten us. Indeed, Prayer is a fign of our Hope and Confidence, 
and Hope implies a ſpecial, though tacit Dependance upon the Goodneſs and Power of him in whom we truſt. 3. When we are 
obliged ro take an Oath, we ought to ſwear by the Name of GOD, and afterwards obſerve religiouſly what we have engaged 
ourtelves to, by taking GOD to Witneſs, as his infinite Knowledge and Power does require. 6. We ſhould never ſpeak of GOD, 
bur with the greateſt Care and Circuniſpection, for ir is a ſign of tear, and that is a tacit Regard to the Power of him whom we 
tear, From hence ir follows, that we muſt not uſe the Name of GOD lightly and without Neceſſity in our common Diſcourſe, 
for this ſnews want of Circumſpettion; that we ſhould never take an Oath, but upon Neceſſity; that we ſhould never curiouſly 
and nicely ſearch into the Nature of G OD, and the Acts of his Providence; for that were to confine the Divine Nature within 
the narrow Bounds of our own feeble Reaſon 7. Whatever we do in Relation to GO D, ought to be moſt excellent in its Kind, 
and proper to ſhew our moſt profound Reſpe& to him. 8. That we muſt honour him, and ſerve him, not only in private, but 
publick, and in the ſight of Men. For what a Man does only in private, looks as if he were aſhamed to do it. Whereas publick 
Worlhip is a Teſtimony, not only of our Zeal, but is alſo an Example to others, and often induces them to join in the ſame Acti- 
ons, F. and laſtly, We mult apply our ſelves as cloſe as poſſible to the practice of fuch Duties as the Natural Law preſcribes, 
both in re pect to our ſelves and others; which ſome call an Indirect Worſhip. Indeed, as the Contempt of G O D's Commands is 
the greatert Afﬀront we can offer to him, ſo, on the contrary, there is no Sacrifice ſo agreeable to him as Obedience to his Laws. 
_ che Law of Nature is a Divine Law, as we have before proved. This is what our Author has delivered in ſhore, I might 
K ſeveral Paſſages of Heathen Authors to this purpoſe, but this Note is already too long: Nevertheleſs we will add whar 
= Thoma ſiuus (Inſtit, Juriſpr. Diuin. Lib. 2. Chap. 1. S. 11, Ce.) has ſaid, viz. That the Law of Nature indiſpenſably requires a di- 
c outward Worſhip, ſo ſar as is neceſſary to ſnew that we do not contemn the Deity, and not ſo far as it conſiſts in giving a 
Pofitive Honour to the Deity, by ſome exterior Acts, the Omiſſion of which is no fign of Contempt to him. This able Lawyer 
3 this Aſſertion upon this, That GO D has no need of our Service, and that as he is the Searcher of Hearts, the inward 
hug hip, without which al outward acts of iety are of no Worth, is ſufficient to diſcharge us of the Obligation we owe to the 
Woke Being, on whom we depeud. As ro what concerns other Men, Mr, Thomaſius ſays, That the Omitſion of the outward 
3 1 does not hurt either Human Society in general, nor Civil Society in particular, provided there be an inward Worſhip 
7M - it does not from thence follow, in my Opinion, that there is no Neceſſity of worſhipping GOD ourwardly, and that 
SY ece fe is not ſufficiently known by the Light of Reaſon; for how can we conceive that there is a true Piery contain d in the 
"wa Gran $ it ſhew itſelf by ſome Outward Adis of Religion? Men are made in ſuch a Manner, that they do not think that 
ne a ſufficient ReſpeR one to another, if chey do not give ſome Proofs of it by word of Mouth, or ſome ſignificant Acti- 
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on this Belief, ſo is it the only Foundation of that pay him, as to embrace them wich peculiar Fa. 
ſweet Tranquillity and Acquieſcence of Mind, vour, and to give them a Title to Eternal Life, 
which Men inwardly enjoy, and (z) the very which good Effects do follow only that Inſtitution 
Fence and Bulwark of all that Probity which we and Way of Service which he hath reveal'd in 3 
are to exerciſe towards our Neighbours ; without ſingular Manner to the World: Net a ſerious Per. 
which no Man can ſeriouſly and heartily do a ſwaſion concerning the Divine Exiſtence and Pro- 
good Action himſelf, or give ſufficient Caution vidence, under whatever particular Apprehenſions, 
and Security of his honeſt Intentions to others(a). or particular Worſhip, hath however thus much 
And although it appears from the Ordinances of of Force and Efficacy, as to render Men more ob- 
the Chriſtian Religion, that Go p is not ſo far ſervant (4) of their Duty. To prove this Aſſerti- 
pleas'd with every Kind of Worſhip which Men on we need only conſider, that there have been of 
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on, ſeeing they can no ways be aſſured of the Sincerity of each others Intention. But if the inward Worſhip of GOD is neceſ. 
ſary for he Welfare of Society, as Mr, Thomaſins ſuppoſes ir, I can't ſee how ſuch a purely Spiritual Religion can be of any great 
Uſe ; unleſs we will ſuppoſe that all Men are equally capable of knowing their Duty ro G O P, and as careful to practiſe it, ſo 
that none need to be inſtructed or exhorted by others. Mere Talk is not ſufficient for the ignorant and common People, which 
are the greateſt part of Mankind ; there muſt be ſomerhing that will affect their Senſes, and rouze the ir Attention, without which 
they'll forget the Being of a GOD, So that though I might enlarge upon the Obligation to ourward Worſhip, of which we ſhall 
ſpeak more afterward, Chap. 5. S. 2, we muſt grant, tis abſolutely neceflary. And though Mr, Thomaſius declares that he was al- 
ways of that Opinion, yet I ſee him owning, in his Fundament. Fur. Nat. C Gent. p. 150. that outward Worſhip is neceſſary for 
the Regulation of Honeſty and good Order, which, as he explains theſe Terms in the general Reformation ot his Syſtem, lay an 
Obligation, if not ſo binding, yet at leaſt as true and indiſpenſable, in my Judgment, as that he calls Juſt, 
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(a) Grotius in lib, Sapientie, Cap. 12. v. 1. How bigh ſrever ſome People talk about Honeſty's being deſirable merely on its own 4c. 
count; yet ſo great is the Force of theſe outward viſible Things upon our Mind, that without a full Perſwaſion of the Divine Providence 
and Retribution, and without ſome Syſtem of Law to guide Men in the true Way of Acting, it is impoſſible but that they ſhould wander 
into moſt grievous and fatal Dangers. For, as human Reaſon is looſe and giddy, when the Paſſions have overcome the Judgment, and 
the Manners are ſuited to the Paſſions, it eaſily finds out a Colour and Diſguiſe for Sin, and ſo long obſtinately refuſeth to bear, till it 
grows quite deaf. Therefore the wiſe Man proneunceth thoſe to be miſerably Vain, who are ſo far from having a careful Regard ts the 
Knowledge of GOD and of his Providence, as to let thoſe great Points depend on every Man's Fancy and Choice : Than which nothing 
can be contriv'd more deſtructive, I do not ſay to good Manners, but to Government and Society. 
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(3) Boethius de Conſolat. Philoſoph. in fin. Magna wobis eſt, ſi diſſimulare non vultis, neceſſitas india probitatis, cum ante nculss 
agitis Judicis cuncta cernentis, i. e. Your living under the Eyes of an All-ſecing Judge, lays a kind of a Necetficy upon you to 
& be Good and Virtuous. 

(4 Lucian de Imaginib. "Qs 3724 Sr wy iy auge ym oiCxov, JT. uh, TH eds dvIpurys dete dy der, i. e. “ Thoſe who are 
ce moſt ſtrict and conſcientious in their Duty to G OD, are the moſt honeſt and regular in their Dealings with Men.“ It is certain 
that Religious Motives are of great Force to wean Men from Vice, and engage them ro Virtue, however confuſed and imperſect 
Mens Notions of the Deicy are. This may appear ſomething difficult ro conceive in reſpect of the Heathens, but we have ſome 
Proofs of Fact. I don't ſpeak of Yhilotophers, who had more clear Notions of Religion than the * ly although they dared not 
deliver them openly. Mr. Selden (in his Treatiſe De Fure Nat. & Gent, Secundum Hebre9s, Lib. 1. Chap. 8.) has collected ſeveral 
Authorities to make ir evident, that moſt of them looked upon the Laws of Nature as derived from GO P, who will puniſh the 
Tranſgreſſion of them, and reward their Practice. And twould be no hard thing to add to them many other Paſſages. Nay, 
the very People, notwithſtanding their prodigious Superſtition into which they were plunged, yet preſerved ſome TinQure of 
this important Principle, either by reaſon of that natural Relation there is between the Idea's of GO D and Sanctity, which hin- 
dered ſuch Men as had not wholly given themſelves up to Vice, from attending to the Conſequences of the received Opinions, ot 
becauſe there remained ſome Footſteps ot the ancient Tradition of the only true G OD, the Creator of the World, and the Au- 
thor and protector of human Society, This ſeems plainly to ariſe from the common Opinion among moſt of the Heathens con- 
cerning the Rewards and Puniſhments of another Life. (See what our Author has ſaid Chap. 3. $. 6) We may alſo find ſome 

expreſs Words relating to this Matter in the Poets, who, as every one knows, accommodated themſelves to the common Opini- 


ons. Selden has alledged many iu the Place above quoted; we ſhall produce ſome others, viz. in the Oedipus of Sophbacles, Att. 3. 
the Chorus. 


Ei gl Fei 04povlt pwoley may Let th* Gods be ſo propitious to me 

EU e dyveiay Aogwy As I preſerve my ſelf in Sanctit 

"Fey wv Ty Nee Cr rower ebnet In Words, and Deeds, by th' Laws unto us given 
Tinte deve If ald | Not by poor Morrtals, but the GOD of Heaven. 
Teave ges: oy ON Which Laws no Mortal can aboliſh quite 

Heme wv, de viv Ivars For G O D's in them, and by his Pow'r and Might 
$015 avipor rer, 2 Will triumph over all that is not right, 
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Sce alſo the Antigone of the ſame Poet, v. 455. Euripides in his Jon. v. 440, &c. and a Paſſage in Heſiod. which our Author hath 
quoted in the foregoing Chapter, $. 2. Note 3. to which we may add v. 321, Cc. in the Work of this laſt Poet. I will conclude 
with Cicero, who was nor leſs ſuperſtitious, (De Legib. Lib. 2. Chap, 7.) Utiles autem eſſe opiniones has, quis neget, cum inteilig#, 
quam multa firmentur Turcjurando, quante ſalutis ſint frderum Religiones ? Quam multos Divini Supplicii metus d ſcelere re vcafit f 
guamque ſancta ſit Societas civium inter ipſos, Diis immortalibus interpoſitis tum judicibys-tum teftibus, i.e. * Who can deny the Uſe- 
*« tulneſs of theſe Opinions, ['viz. of the Gods and Providence] when he conſiders, how many Things are confirmed by Oaths* 
„How much the Security of Leagues and Alliances depend on Religion? How many the Fears of Divine Vengeance keeps fro 
« Wickedneſs ? And how careful Citizens are to diſcharge their Duties to each other, becauſe they believe the immortal Gods arc 
not only the Witneſſes, but will be Judges ot their Actions.“ See what I have faid Lib. 1, Chap. 6. §. 12. Note 7, and Lib-% 
Chap. 3. S. 19. Note 2. 


I ſpake in this laſt Note ſomething touching a Compariſon between a Society of Atheiſts, 


| i a and another, of ſuch as have {ome 
Notion of a God, though imperte-t and incoherent ; but ſince that Note was compoſed and printed, Mr. Bayle hath put dt 


(in 1704) a Continuation of diverſe Meditations upon Comets, where he ſpeaks ſomerhing that may ſerve to ſtrengthen 
and explain my Aſſertion, but! ſhall firſt begin with what Mr. Le Clerc has laid upon this Subject, in his Bib liot h. Choiſie, Jom. 5. 
p. 392, 303. in Anſwer to this Queſtion, Whether Atheiſm is to be preferred to Pagan Idolatry To which he ſays, “ Me mul 
« in my Opinion, diſtinguiſh firſt of the Societies, conſider their Opinions abſtractly, and then on the one fide defcribe Athens 
«* and on the other Idolatry, *Tis poſſible we may find one ſort of Idolatry better than Atheiſm, and another worſe; and! 

6 can neither lay Yea nor Nay, to Mr. Bayle's general Queſtion, In the ſecond place, when we come ro conſider, not on che C. 
„ pinions in general, bur the Societies in themſelves, which profeſs the Pagan dolatry or Atheiſm, we muſt make allo ſome cu 
* rious Diſtinctions, and divide the Queſtion into ſeveral Propoſitions, according to the different Caſes which are put, 9" 
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old. and (till are, Men profeſſing Religions which who from the Experience of long Travels, pre” 


ſappoſe ſs to al ilpoſitions of ſome Nati 
ſuppoſe M. Hhomet amt, Or Pagans; who nevertheleſs to alter the common Diſpoſitions of ſome Nation 


by vertue of their Perſwafion-of Gop's Providence, towards particular Vices ; and that tis not eaſy to 
have ſhown no inconſiderable Care and Concern diſcover the Truth of that Holy RECs, from 
for Honeſty and Juſtice; ſo as not to be outdone the Manners and the Practices of thoſe who pro. 
by many Chriſtians, at leaſt as to External Per- feſs it. Though I ſhould imagine the Reaſon of 


ſormances. Nay, there are not wanting Perſons, that Unhappineſs to be chiefly this, 2 the 
riſtian 
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« which we muſt anſwer negatively or affirmatively, according to their Nature. Mr. Le Clerc gives us an Example in the ſame 
Volume, ſpeaking of the Hiſtory of the Tncas, written by Garcilaſſo de la Vega, pag. 380, 381, Theſe are his Words, «If what 
« Garcilaſſo de la Vega lays of the Opinions, Laws, and Manners, of che Subjects ot the Zncas, be true, there is no Idolatrous Na- 
« tion in the World, not excepting the moſt police and learned, where there are ſuch good Laws, or fo well obſerved. Their 
« Religion which chiefly conſiſts in worſhipping the Sun, whom they believe to be the Father of theTncas,not with Human Sacrifices, 
« as they do in the other Parts of America, bur with Beaſts and other Things, is the leaſt corrupred of any among the Idolaters. 
« Beſides the Sun, they hold that there is another Deity, which they call Pacha-camac, a Word that ſignifies, in their Language, 
« The Soul of the World, They ſpeak of this God as a Being invitible, whoſe Nature js incomprehenſible, and who created the 
« Syn and the Stars. They believe the Immortality of the Soul, and have ſome confuſed Notion of a Reſurrection. Suppoſing 
« that all this that Gar. de la Vega lays is true, we may ſay, that fuch an Idolatrous Society as this, is incomparably better than a 
« Society of Atheiſts, and, in ſome Reſpects, may be preferred to ſome Societies, that otherwiſe have better Principles. Tho” 
this Queſtion in itſelf be not very important, becaufe a Society of meer Atheiſts is a Thing no where to be found, at leaſt, not 
in any Country; yet I doubt not, but many Perſons wifhed that Mr. Le Clerc had deſcended co more particulars. ; 

| tuppoſed in my Note, to which this is only a Supplement, that I did not intend to ſpeak of the Opinions of the Atheiſts or 
Idoliters, conſidered in themſelves and abfirattly, bur only of the Effects they are able to produce in reſpect to Societies. I ſup- 
poſed alto, that in the parallel between a Society of Idolaters and Atheiſts, we might conceive an Idolatry which did nor deftroy 
the principal Fundamentals of Religion, i. e. the Eſſence and Providence of ſome Deity. For it is certain, that Faith in the Ex- 
iſtence of a God, without Faith in his Providence, is at the bottom indirect atheiſm, as to Morality. Upon which Foot I think 
that, all Things being otherwiſe equal, a Society ot Atheſts, i. e. a People compoſed of Men Learned and Unlearned, Perſons of 
all Orders and Conditions, bearing that Character; ſuch a Society, I ſay, will be more corrupt than another which preferves the 
fundamental principles of Religion, though mixt with Errors, and Things inconſiſtent with the Truth. And ſince in this Queſtion 
we have chietly an Eye to the ancient Heathens, let us ſuppoſe, for Example, that the Commonwealth of Greece, or ſome Roman 
Province, were on a ſudden turned Atheiſts, and no Man had any Senſe of Religion; I fay, that after ſuch a Change, that Com- 
monwealth or Province could not keep up any tolerable Order in Civil Society, but there would be among them many more Diſor- 
ders than were before. And my Reaſonsare theſe, Among the Hearhen, the People were not ignorant of the Agreement there is 
between Religion and the Laws of Nature. The Poets, who principally dealt with the People, have delivered many Things (as 
Mr. Le Clerc in his Bibliotheq. Choiſie, Tom. 3. ſhews) that prove that the true Notion of GO D was not quite blotted out of their 
Minds. For Example, the moſt ancient of them, Homer and Heſiod, ſpeak thus of the Gods, That they are Almighty, Immortal, 
Cd, Omniſcient, Wiſe, Happy, the Lovers of Virtue, and Enemies of Vice, &c. Moreover, the Unity of the Godhead itſelf was 
not altogether unknown to the Foets, although Mr. Bayle ſeems to think that all the Heathens were ignorant of that Truth. No- 
thing can prove this better and more fully, than theſe Verſes of Sophocles, in a Tragedy no loſt, but preſerved to us in Grotius's 


Excerpta, pag. 149. 


Ei; mais dN ⁰,“ᷣ y, tg i Webs, In Truth there is no more Gods bur One, 

Os Yegvor r nge, & yaa marrdy, Who made the Heaven, fur extended Earth, 

TI 14c9my oidun, xaveuuwr Fig. | The blue ſwelling Sea, and fierce Winds, 

OvynToi 5 mane! ard) ay Ago AV of Yer many Men being prolly deceived, 

"ISpuonueds mud mv mapg\\v ys, | | Have erected, to comfort themſelves in Trouble, 
Oed d1a hu] tn , N , Images of the Gods, of Gold, and Stone, and Braſs; 

H yevorTw#Jav, N AORvTRI@Y TUTES And offer Sacrifices to them in their Aſiemblies, 

Ovid s T,, Y KAN munypris And think that they are Religious. 


TAL DNS, ö, cvrnrcav vH. ον. 


Several other Paſſages, beſides what are alledged above, might be produced, to prove that the Practice of Virtue was well plea- 
ung to the Gods; on the contrary, Vice odious, notwithſtanding the Crimes attributed to them in their Fables. Mr Bayle, in 
the Continuation of diverſe Meditations, pag. 654.) ſays, That ſingle Thefr, for Example, and Lying, were not contrary to the Or- 
* dinances which their Gods had expreſly delivered, and fo they believed that their Gods did not regard them.“ I own, that the 
Prieſts ſpake very little of Morality to the People, but this hinders not but that the principal Duties of the Law of Nature were 
known among the People, who looked upon them as Laws to which the Gods required their Obſervation, although their Notions 
of them were very obſcure, and cortupted by ill Cuſtoms. This is what the Poets always ſuppoſed, who contributed more to 
their entertaining the Notions of Virtue and Vice, chan the Prieſts, who, as wicked as they were, dare not openly contradict 
them. We find in Euripides this fine Sentence, which he makes a Woman to f. peak, and ſay, That the Gods abhorred all Oppreſſion, 
Extortion, and every unjuſt Way of enriching our ſelves. The ſame Poet alſo ſays, that every Crime is A GREAT IMPIETY, as 
well as a great Folly, in theſe Words, | 2 
ä Tà A' evnranueyar dotfCan wha, 
Ra xoeν,j,iu» ade myzvora, Oreſt. v. 821, 822. Ed. Cant. 


See Heſid. Oper. & Dier. u. 180, e. 219, c. and 238, 239. Ed. Cler. and Mr. Baron Spanhemius*'s Comment on Callimachus, 
Hymn. in Fovem. v.3. and in Cerer. v.19. Many more ſuch paſſages might be collected our of the Poets; but there is a remarka- 
vle place in Plato that may not be paſſed over. That Philoſopher, treating of Inceſt, ſays, That it was looked upon with ſuch Hor- 
ror, that Men of no Honeſty, yea, and the Common people, would not entertain ſuch wicked Deſires, for a Siſter (for Example] 
though the were never ſo fair. And that which extinguiſhed thoſe Impure Thoughts was this, That Inceſt v ASSEDU FOR AN 
UNLAWFUL AND ABOMINABLE ACT WITH THE DEITY. No Body, ſays he; contradids it, every one #nows this 


from his Cradle, and all the World keeps to it in both jocular and ſerious Diſcourſes. The Stage repreſents Thyeftes's, Oe dipuss and 


Macarens's who ſlew themſelves for the Inceſtuous Commerce which they had with their Siſters. His Words are, Z/w#u#9! piue 
toe, mos Tels Torau]es wdbyds .. * Tora EINAI $ANAI MHAAMNQE OTA, OEOMIEN 
©, 9 #17 Xe60 ale. & alney AH © N Br, B MHAENA AAAQE AATEIN AT TA, h c ie 
2 KATY, du, TH »£25yTwv dei H mult ys rab r, ty elo = dd, ty mary Te G path MegD Vn mAAL rac, Gun i 
ere, nTIvay; O'd) mas cionwo, » Ma TIVES ad\noals my Fivlag NAI, ö , £721 ue Seh bavrols om 
le iAU 4 Ari · De Legib. Lib. 8. p. 838. Ed. Steph. So that it was a common Opinion, chat even in this Life Crimes 
* 0 unpuniſhed always, but whoever violates the Law of Nature, hath great Reaſon to fear the Effects of Divine Vengeance. 
en us — a fine paſſage to this purpoſe, ſufficient ro ſhew how great Impreſſion ſuch a p:riwalion makes upon the Minds of the 
TOR cople. Ar#urus one of the Conſtellations, is introduced, ſaying, That Jupiter the Ring of Gods and Men, had 
ent him and other Conſtellations, i. e. inferior Deities which preſided over the Stars, he ſent them, I ſay, into all parts, to -= 
| | Wiceneſles 


ſt own to be deſtructive to Salvation, as tend to affirm, that Chriſtianity hath not been able 
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Chriſtian Doctrine and Worſhip, being received which they happen to be born, reſides rather th 
by moſt Men, not upon their own Choice and their Mouth than in their Heart ; whence it 
Judgment, but from the Cuſtom of the State in comes to paſs, that fo few are ſeriouſly inclin'd to 

reform 


— 


Witneſſes of the Actions, Manners, Piety and Fidelity of Men, and to ſee how every Man enriched himſelf. “ We wrote down 
« diſtin&ly (ſays ArFurus) the Names of thoſe who made uſe of Falſe Witneſſes, to carry their unjuſt Cauſes, or who deny 
« their Debts upon Oath before a Judge, and carried them to Fupiter, and by this he knows every Day who they are, that by 
« their Crimes pull down his Judgments upon their Heads. He knows them that are ready to take an Oath to ger their 
« Cauſe, and ſuch as get it unjuſtly by the Favour of the Judges. He reviews their Cauſe, and judges it anew, condemning 
« rhe Offender to ſo great a Puniſhment, that the Gain they have made by it is inconſiderable. He hath rhe Names of Good 
« Men written in another Book. Theſe Wicked Men flatter themſelves, that they can appeaſe Jupiter with Offerings and Sa- 
« crifices, but they loſe both their Labour and Coſt, for he regards not any of the Prayers or Services of Perjured Perſons, A 
“ Good Man will be eaſily heard, and obtain Favour of the Gods, bur the Sinner cannot. This I adverriſe you of, O ye Vir. 
ee tuous, who live in Piety and Integrity: Continue in them, that ye may receive the Benefit of your good Conduct. The Poet 


thus expreſles himſelf, 


Is nos per gentes alium alia diſparat, Bonos in aliis tabulis exſcriptos babet. 

Hominum qui facta, mores, pietatem dy fidem | Atque hoc ſceleſti in animum inducunt ſuum, 
Noſcamus, ut quemque adjuvet Opulentia : Fovem ſe placare poſſe donis, hoſtiss : IT 
Qui falſas lites falſis teſtimoniis Et operam ſumpt um perduunt : ideo fit, quia 
Petunt, quique in jure abjurant pecunias + Nihil ei acceptum eſt a perjur is ſupplicii. 

Emum referimus nomina exſcripta ad Fovem. Facilius, ft qui pius eſt, 4 Dis ſupplicans, 
Cotidie ille ſcit, queis hie querat malum, Quam qui ſceleſtus eſt, inveniet veniam ſibi. 

Qui heic litem apiſci paſtulant per juris, Iccirco moneo vos ego hec, qui eſtis boni, 


Mali res falſas qui impetrant apud judicem : Quique ætatem agitis cum pietate 2 cum fide, 
Ttervm ille eam rem judicatam judicat, | Retinete porro, poſt factum ut lætemini. 

Majre mula mulfat, quam litem auferunt. Rudenr. Proleg. v. 10, (5c. 

1 do not know what Mr. Bayle thought, when reciting exactly what the Conſtellation aſſerted upon the Roman Theatre, he ad. 
ded thereupon, (Reſp. ad Provincial. Tom. 4. p. 320.) “ This was not to teach Men, but only in this, that they ſhould not offend 
« the Deity perſonally in abuſing Oarhs, which they have taken to bear Witneſs with the greateſt Formality, which if they do, 
te they need not fear his Anger.” But, on the contrary, is it not very evident, that rhe Poet ſpeaks of Honeſty and good Manners 
in general, without which all outward Acts of Religion are no ways acceptable to GOP, and if he mentions other Crimes join- 
ed with Perjury, it is only to give an Example ot the moſt enormous Wickedneſs, and ſuch Circumſtances as aggravate the hei- 
nouſneſs of ir. Nor is Mr. Bayle more happy in Citiciſm than he is in Reaſoning, © So that (adds he) Common Lies, Eri. 
<« Speaking, Lewdneſs, Drunkenneſs, and an hundred other Diſorders may promiſe themſelves Impunity in Reſpect of the Gods,” 
Be ic ſo, yet it will be always true, that Religion will be of Force to keep Heathens from Fraud, Cheating, Double-dealing, cht, 
in which it has much the Advantage of Atheiſm; and we know that many Hearhens were faithful in their Dealings, for fear of 
bringing down Vengeance upon them in this World, and, on the contrary, to obtain Succeſs of the Gods in their Affairs. Asto 
the Rewards and Puniſhments of another Life, we know that an ancient Tradition, which is much inculcated in the VVritings of 
the Poers, made the Opinion common almoſt every where. Bur can we rhink rhat choſe Puniſhments were only defigned for them | © Rs 
who neglected the ourward Worſhip of & OD, or directly offended his Majeſty ? Read the Deſcription of Hell written by Yagi, Wl di 
and you'll fee that not only the Titans, Gyants, Salmoneus, Tityns, Ixion and Pirithous, are puniſhed, but Erethren that are Ene- * tl 
mies, and they who bear their Father; thoſe who deceive their Clients and Dependants, hoard up their Riches, and will nei- eiltot 
ther impart them to their Fathers nor Friends; thoſe who have been ſlain in the Act of Adultery; who have engaged in unjuſt Archt 
VVars; ſuch as make no Conſcience of breaking their Promiſes made to their Maſters, Another cries out, as loud as he can, which 
„Learn by my Example, to do Juſtice, and not to ſlight the Gods.” Another hath fold his Country, and betrayed it to a Tyrant. — 
Another for Money has made Laws and abrogated them. Another has commitred Inceſt with his own Daughter. © If I had, foe 
adds Sibyll, “an hundred Tongues, and as many Mouths, with a Voice that would never fail, ic were impoſſible for me to reckon y * 
cup all the different ſorts of Crimes which are puniſhed in that place, or the Names of all the different ſorts of Puniſhments My 
* which the wicked ſuffer.” Theſe are his VVords, ar t 


who, 
Hic, quibus inviſi fratres, dum vita manebat, | Diſcite juſtitiam moniti. & non temnere Divos. 


Pulſatuſq, Parens, & fraus innexa Clienti; Vendidit hic auro Patriam, Dominumque potentem 
Aut qui divitiis ſoli ineubuere repertis, Impoſuit, fixit leges pretio atque refixit, 

Nec partem poſuere ſuis, qua maxima turba eſt; | Hic thalamum invaſit nate vetitoſque hymenaos. 
Nuique ob adulterium cæſi, quiq; arma ſecuti 3 „ 


Impia, nec veriti dominorum fallere deætras; Non mihi fi lingus centum ſint, oraque centum, 
Incluſi nam exſpectant Ferrea vox, omnes ſcelerum comprendere formas, 
magna teſtatur voce per umbras : _ Omnia pænarum percurrere nomina poſſim, FEneid. I. 6. v. 608, 


He, on the contrary, repreſents Good Men in a place by themſelves, viz. in the Ely ſian-Fielde, enjoying the Happineſs of another 
Lite, and being, as it were, under the Condu of a wile Cato. 


Secretoſque pios, his dantem jura Catonem. ᷑neid 8. v. 680. 


There are, I own, inany ridiculous Fables mixed with theſe Deſcriptions of the Gods, and another Life, and the blockiſh Mul- 
titude did apparently depend more upon the Chimera's of the Poets than on the Truths which they had interſperſed in the 
VVorks. But is it credible that among the People themſelves, which comprehends the illiterate part of Mankind in general, there 
ſhould be many who have acknowledged, at leaſt, in parr, the Abuſe, and gave great Attention to the true Principles of Natural 
Religion, tho' mixed with many Faltities, Theſe Notions eaſily enter into the Mind of any Man that will make uſe of the Light 
of Nature, and Men without Study are ſometimes better diſpoſed to receive the Truth, and leſs pejudiced, than ſuch as proc 
themſelves Learned, (See Parihaſiana, Tom. 2. p. 103, &c.) The Poets might here alſo ſhew the People the way, and give then 
Occaſion to think that they did nor themſelves believe the Abſurdities which they attributed to the Gods, as Hercules's VVords n 
Euripides may prove. | 


'Eq8 5 Tes Oede £72 N Hi diu, I don't believe the Gods love unlawful Beds, 

Leger „ POL e, d bfr Sed ay meaty”. Or that they put one another in Fetters and Chains: 

Oz7 Y . e, e TH ov (aus Nor can I perſwade my ſelf to believe 

Oull &Anev &AAs Jeane lus TQUREY AU» That one of them is Maſter of the other, 

Be mu 30 0 Oess, 64 fp & d debe, | God, who is really ſuch, can ſtand in need 

Ou qe. & to ord) dguvor ont, | Ot Nothing. Theſe are the falſe Accounts of the Poets. 


75 = we mon Spanhen.ius upon Callimachus's Hymn. in Fovem & in Iphigenia Taurica, Where the Quire thus ſpeaks, v. 385, 
Co Can). 


| — * 
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reform their Mind by its Directions. For I doubt National Vices, might be repreſt, would Men 
not, but that at leaſt the External Acts even of but apply themſelves in carneſt to the leading a 


Life 
3 — F) ps by Tis incredible to me that Tant alus ſhould feaſt the Gods, 
Te Taru Ne dJ, And that they ſhould eat che Fleth of Children. 
"A-ng xeive, ug n Hopck. I rather think, that che Inhabitants of that Countr 


Tag d' iy Sad, aur g av3ewnmTENS, VVere accuſtomed to Homicide, and to juſtify their Crimes 
Eig I S N N avagieey bud. | ; 

Oed * usditen 7) A, That any God can be guilty of ſuch a VVickedneſs. 

Pindar had before ſaid much the ſame Thing, reflecting upon the ſame Fable, 


Eo ꝙ dn, ave err 
Marzewr Ti HTAvV, 
Aeisunat, Axięden Atiaoy ov 
Oaurd Kandaheus —— 


To me it is abſurd to ſay, that God's a Glutton, 
I muſt withhold Aﬀent. They that thus abuſe 
Thofe Happy Beings ſhall ſurely be puniſhed. 


Ohymp. I. 82. 


The ſame Poet, as Mr. Le Clerc obſerves (Biblioth. Choiſ. Tom. 6. p. 269.) ſhews a little higher that he was ſenſible of the Falſ- 
hood of theſe Fables, ſaying, ** Romantick Stories aud Fables, ſer out with divers Fictions, do more eaſily gain Entertainment 
« in Mens Minds, than true Hiſtories. A flouriſhing Rhetorick which pleaſes Men, ſetting off a Thing makes a Thing almoſt in- 


« credible to be believed. Bur length of Time certainly diſcovers the Truth. Men ſhould always ſpeak well of the Gods, for 
« they run the leaſt Hazard, ” - 


H S$zUpa]e mart, Rat d mov tu ed / 
Kai ms Ti») He ev | "Epprrar 75 s, 
Ter dann Abgoy Autres nN, 
Aedzapiru Te mui Megpmypes ovgome]or, 
"EZamm my]: poder, Es J Ardet pau 
Xdeig d dme dmuſa T- Eos xd CTY S111 v 
507 N deni, | Kane, wiwy 8 aria, 
tiesto TIfKUAY, 


Theſe Reflections may eaſily come into the Minds of the moſt ſimple Perſons, that will but make Uſe of their Natural Senſe. 
For *cis probable that the Poets did not hatch them in their own Brains, but here, as in other Things, followed the Dictates of 
Nature. We have always obſerved theſe Things to happen among Chriſtians, and doubtleſs the ſame Things happened among 
the Aeathens. Among the Papiſts, in ſome Countries eſpecially, one Word from a Prieſt will raiſe the Mob againſt an Heretick, 
as they call them; but yet there are many honeſt Men, who abhor ſuch a Diabolical Madneſs, and do nor believe that any Man 
may be perſecuted for 4 | 
ambition, Pride and Avarice, and to engage the People in their Intereſts, who ſuffer themſelves to be led blindly by their Ha- 
rangues, eſpecially when they ſuggeſt Things m—_— to the x brutiſn and irregular Inclinations. We may alſo ſay the ſame 
of diverſe Opinions, which are received by the ſeveral Parties of Chriſtians. The Doctrines of Tranſubſtantiation, Impanation, 
and the Ubiquity of Chriſt's Body, are ſuch groſs Contradictions, that none can believe them, and though ſome Men make a Pro- 
feſſion of that Faith, they no more believe them than ſuch as deny them. (See what I have ſaid in my Preface to Tom. III. of 
Archbiſhop Ti{[otfon's Sermons.) Bur there are other ſpeculative Opinions and moral Maxims, either entirely or very unſound, 
which the Preachers deliver from rhe Pulpit, without convincing many Men, who by the Strength of meer Natural Reaſon per- 
ceive the Abſurdity of theſe Doctrines and Maxims, or explain them in a clear different Senſe from the Preachers, as appears 
when they are queſtion'd about them in familiar Terms. The Pagan Fables were in like Manner abſurd, and why may we not al- 
ſo believe that many among the People laoked upon chem as filſe, and kept to the Fundamentals of Natural Religion, though 
with ſome Mixtures of Error and Imperfection. Did not Men then make Uſe of their Reaſon? Or were thoſe Truths ſo obſcure 

at they could not be found out but by long and profound Meditation? We may with much greater Reaſon ſuppoſe, that they, 
whoſe Education has been above the common ſort, in going to the Schools of the Philoſophers, and care full 


reading their 
Books, ſhould be happily freed from the Superſtitions and groſs Notions of Heatheniſm. With what Liberty did the Philoſo- 
phers inſult the Religion of the Vulgar ſeveral ways? “ We may believe (ſays Mr. Fenelle, in his Hiſtory of Oracles, Diſſert. 1. 


Chap. Z.) © that among the Pagans Religion was a fort of Practice, whoſe Speculation was a Thing indifferent. Do as others do, 
« and you may believe as you pleaſe.” This is a wild Notion, bur the People, who faw not the Weakneſs of ir, were contenred 
with it, and the Yhiloſophers ſubmitted readily to ir, becauſe they got by ic. Mr. Bayle alſo (in his Diverſe Meditations, p, 367.) 
pwns, That there were, among the Heathen, Men of Ingenuity and good Senſe, who, without Philoſophy, had ſometimes tolerable 
Notions of the Deity. It is true, that, according to him, they were not to be regarded, becauſe when they had heard the Rea- 
ſonings of the Philoſophers, about the Nature of the Gods, as ſoon as they were gone, they did as others did. But it is no Ways 
neceſſary in the Queſtion we are debating, to find ſuch Men among the Pagans as had the Courage to oppoſe the common Errors 


or VVorſhip eſtabliſh'd by publick Authority. Tis ſuthcient that ſeveral did acknowledge the more groſs Abuſes of Superſtition 
and [dolatry, and acquire 


| ſuch Norions in Religion as were able ro produce ſuch a Degree of Honeſty, as they could not have 
had if they had been Atheiſts. The Deſcriptions of the Pagan Corruptions, made by Mr. Bayle (in his Continuation of Diverſe 
Meditations, f. 702, &c. ) do not 


1 5 prove the er Theſe ſort of Deſcriptions ought not to be taken in a Metaphyſical Gene- 
rality, tis futhcient that, according to the Rules of good Criticiſm, they agree ro the greateſt Number. Farther, the Men of 


whom I am now ſpeaking, nar daring, for fear of incurring a general Odium, to openly oppoſe thoſe ſtrange Abuſes of the Vul- 
— deſerve — to come under that Deſcription as well as the Philoſophers, as haviag ſuppreſſed the Truth which they 
3 according to the Reproof given them by. St. Paul, Rom. i. 18. But you'll ſay, we muſt not attribute che Honeſty of theſe 
en to the Religious Notions they had received: It was cauſed by a Principle of Honour, Fear of Laws, the croffing of Pailions, 
=o ſeveral other Intereſts proceeding from Self- Love. That this is all the virtue which moſt Men have, as we fee among Chri- 
* can't be deny'd, but doth it thence folow, that no Heathen was inclin'd to Virtue by a Religious Motive, or with a retpect 
> y e Puniſhments and Rewards which are diſtributed by the Deity, either in this Life or the next. I can't deny, ſaich Mr. 
* „n his Diverſe Meditations, p. 439, 440.) but there have been ſome Heathens, who making a good Uſe of their Know- 
5 edge of the Nature of G O b, have by that Motive ſubdued the ſudden Force of their Paſſions. But then (lays he) *tis moſt 

8 ns, that when this Motive was ſo prevalent, their Paſſions were ſo moderate, that they might have been reduced b 
Price — without that Help.“ So we may as well believe, chat among Chriſtians no Man is virtuous purely through his Religious 
in W there are Laws and Diſgrace attending every Crime; nay, in a word, all the other Motives which have place 
Xs — eniſm. Moreover, what we have ſaid of the Laws may ſuggeſt a Reflexion not to be ſlighced, Theſe wife Lawgivers 
——_— ſo much eſteemed and reſpected by all the VVorld, at che ſame time that they appointed that the Gods ſhould be 
oy in their ſeveral Countries, forbad, under the moſt rigorous Puniſhments, moſt of choſe Crimes which the Vulgar at- 
won 2 Deities. And is it not natural to inter from thence, that they looked upon the Fables as abſurd Relations of che 
4. 4 = the People pleaſed themſelves with? At leaſt, this is the Reaſoning of Lucian, in his Necromancy, Tom. 1. p. 327. 
fo ad el. Odor 38 Tus dec dy re Wy culo WINE Tet, 9 qu g tes 4 ẽÜus, ci al 66 e A T&Twy $RrWTro, v7 
F Vouodt)us TErLTia TerUS Eee 65 U auoilerdy Var eufavy, i.e, On the one ſide | can't imagine chat che Gods 


commit 


They attributed them to the Gods, for I can't perſuade myſelf 


is Religion; though the Clergy inculcate that Doctrine with all the Earueſtneſs poſſible, to ſatisfy their 


| 
1 
ö 
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Life ſuitable to their Profeſſion (5). dos are the Opinions contrary to theſe Truths moſt 
IV. As this Perſwaſion, and whatever elſe we carctully to be barr'd off and excluded. And hes. 

are able to learn concerning the Worſhip of Gon, we would not only be underſtood of Arheilticy 

either from Reaſon or from Revelation, is firſt of and Epicurean Principles, but of thoſe numeroy; 

all :o be implanted in a rightly Cultivated Mind: Notions which appear to be deſtructive of true - 


„ 


— 


« commit Adultery, or that there are among them Diviſions, or at leaſt that they think theſe Things Juſt and Honeſt ; and on 
« the other fide I ſee, that the Lawgivers have ordained the contrary, which they would not have done, had they thought them 


« profitable.” But you'll ſay again, The very Notion of Honeſty, conſidered without any reſpect to Religion, might incline the F thi 
Heathens ; for Example, To render Men their Dues, tho* they might keep them without any apprehenſions of Puniſhment from = Di 
the Laws, or Diſgrace otherwiſe, Bur III leave it to any Confidering Man, if the Reaſonings which Mr. Bale attributes to an | thi 


Athei, can come into any Man's Mind but ſome ſubtil Philoſophers, who are exerciſed in deep and abſtruſe Metaphyſicil 1 qa \ 
Meditations. Tis not conceivable that any Philoſophers, whether Atheiſts, or not, ſhould be inclined co practiſe the Ma ximz A 
of Virtue, by no other Motive, but its own Beauty, whether inward or outward, 3 
It is very evident, that all that is ſaid about thele Notions ot Honeſty, 1s in the Mouth of moſt Men, eſpecially Atheiſts any WI 
Epicureans, meer empty Talk and pure Deciamation, of which the Ming 1s not perfwaded, Nor are we more Cure, that all thoſe $ 
who ſay, That Honeſty is natural to Virtue, and Diſhoneſty to Vice, that Virtue is worthy tobe loved for itſelf, and is its own Rem ard 
Continuation, c. 76 1.) have by that means excluded all Relation bet cen Honeſty and the Will of G 0D, as the Example al. 
edged by Mr. Bayle out of Cicero, gives us Reaſon to believe. It is true, that he maintains, That unleſs we could eſcape the Eyes 
of GOD, as well as Men, we ſhould not ſuffer ourſelves ro hearken to any Motions of Avarice, Injuſtice, Debauchery, or Intem- 
petance. But does not the ſame Author declare poſitively eliewhere, that G o D is the Author of the Law of Nature ( Lib. 3, 
De Repub. apud Lactantium Lib. 6. Chap. 8.) in theſe words, Unuſque erit communis quaſi Magiſter, & Imperator amnium Deus; ile 
LEG1sS, illius [viz REC T RATIONIS, NATURE CONGRUENTIS) INVENTOR, DISCEPTA TOR, Li. Vid 
TOR, Ce: See the whole Paſſage quoted above, Chap. 3. S. 20. Note 3. Whar do I ſay? In the ſame Book of the .. 1 
fices from whence this Paſſage is taken, which Mr. Bay/e quotes, do we not find, that the Law of Nature is both an Human E 
and Divine Law? Atque hoc multo magis exigit ipſa Nature Ratio, que eff Lex Divina &y Humana, Lib. 3. Chap. 5. Edit. Gre, 
And a little lower, Chap. 6. he explains himſelf better, Qui autem Civium rationem dicunt habendam, externorum negant, bi di. 
munt communem humani generis Societatem : qua (ublata beneficentia, liberalit as, bonitas, juſtitia ſunditus tollitur : que qui tollunt 
etiam adverſus Deos Immortales impii judicandi ſunt, i. e.“ They that held, that the Rights eſtabliſhed among Citizens are to be 
« regarded, yet will not allow them to Strangers, and theſe laſt deſtroy the Society general of all Mankind, with which Bounty, 
« Liberaliry, Humanity, and Juſtice muſt fall. Now to attempt this is an Impiety againſt the Gods themſelves, ſince it is the de. 
« ſtruction of that Society they have eſtabliſhed among Men. The ſame thing appears in many other Paſſages of that famous 1 
Roman. Whoever then will conſider what I have ſaid, will perhaps agree, that notwithſtanding the Pagan Blindneſs, Religion 2e 
hath won from Vice, and inclined to Virtue, many Men who without that had never been Virtuous, eſ pecially ſuch of the People ; 
as were not able to make or underſtand all the Reflections which the proſpect of Intereſt, or Fame, and the Notion of Hon 
might ſuggeſt to the Philoſophers. As for others they would nor be lets corrupted, ſuppoſing they were Atheiſts. Generally a 
ſpeaking, we may ſay, in my Opinion, that the Falſe Notions of Religion abate the Evil of an Action rather than produce any; We 2 pi 
they ſerve for an Excuſe or Pretence, but never invite into any Crimes of themſelves, even thoſe who are otherwile inclined to | 
them. For the moſt part, thoſe whom we think to be ſeduced by Superſtition, or by falſe Conſequences drawn from the true 
Principles of Religion, act altogether by another Motive, which is, if not the only, che chief Cauſe at leaſt ofcheir Conduct: Theſe 
are ordinarily the downright Hy pocrites, Men without any Religion, and falſe Devotos, who (as Mr. de 1a Bruyere ſpeaks, 1.478.) 


under a King that is an Atheiſt will be Atheiſts, or who, if they have nor exringuiſhed quite all ſenſe ot a Deiry, and a Provi- The 
dence, yet ar leaſt look upon theſe great Truths as ſome indifferent Prob'ems. Montagne ſpeaking of a great Number of Chriſi. RS May; 
ans, ſays, that ſome fallly make the World believe, that they believe what they do not; others, and thoſe a great Number, chea Wl Evil 
themſelves with a falſe Notion of Faith (Eſſays, p. 315. Edit. Pariſ. and how much greater Reaſon have we to think that Pagi- a 
niſm affords Men of that Character? I do not deny but there are ſome Men which engage themſelves in Evil Actions our of 2 whie 
| Principle of Religion, but if Idolatry and Superſtition ſeduceth them, in lome Reſpedts, tis becauſe what is otherwiſe 200 nd of 1 
| true in Paganiſm had no Influence upon them to keep them from Vice, and incline them to certain Virtues ; inſomuch, that che AS bliſh 
Evil that Religion produces on the one fide, is compenſated by the Good it doth on the other; for we muſt not imagine, that tle, WI yah] 
1 greateſt Bigots ro Paganiſm did only draw, or obſerve all the Conſequences which naturally followed thote things, which they be 
| attributed to their Gods, What I have ſaid above proves the contrary, and no Man but muſt as readily agree to it, as Mr. B, T t. 
who has taken great Pains to prove it, That Men do not reaſon and act always according to their Principles, and perhaps h | 
much deviated from his Subject. A Pagan may, for Example, profticute his Daughter upon ſome Feſtival in hononr of the Gods, = all F 


and for all that be honeſt in his Buſineſs, a Religious Obſerver of his Promiſes, Serviceable, Charitable, ce. for fear of the Gods 

They are uſually ſome ſpecial Norions of Religion which make Impreſſions upon Men, and which determine them to do Good or 

Evil; bur the general Notion of a Deity, that he puniſhes Vice and rewards Yirrue, works more effettually upon them, a Nation | 

| ſo affecting to Mens Minds, that it often hinders the Effects that bad Principles would have upon ſuch as profeſs Religion. But Wide 
I ſhali ſay no more in this Matter, yet tho | have enlarged my ſelf beyond the Bounds of a Note, I can't but add fomething more | 

N about it; Mr. Bayle who has quoted that Paſſage ot Grotius upon which our Author Criticizes, explains it thus; (Continuat. Gt. 
f p. 768.) We ſnould be obliged to follow the Law of Nature, it we ſuppoſed that there were no God nor Providence; but his wv Wi Nati 

of expreſſing himſelf, viz. Hec locum aliquem haberent, etiamſi daremus, Cc. ſheus, that he means no more than what's expre Ml g 
ö ſed in my Note. I know not what Mr. Bayle means by theſe words, Law and Obligation; but in the Language of the Philoſophe® 
a Law ſuppoſes a Superior, and Jus comes from Jubes, becauſe Right and Law proceed from the Authority of a Superior. Or 

| Author, as I think, has very well proved in the 1 Chapter, & 20. and Lib, 1. Chap. 6. S. 7, 8. That Man's Will canndt 
| impoſe any Obligation, properly fo called, upon irfelf, and that Maxims of Reaſon are not ſufficient of themſelves to determite 
the Will neceſlarily this way or that way. All that Mr. Bayle ſays, proves only, 1. That an Atheiſt knows chat Thankfulneſs and 
, Gratitude are two different Things, as are alſo Faithfulneſs and Deceitſulneſs, a Circle and a Triangle. 2. He can perceive til 
the Maxims of Virtue are not purely Arbitrary, bur that they have a Foundation, in the Nature of Things, and imply a cert 
| Convenience. But can that alone make him certainly follow thoſe Maxims contrary to his private Intereſt, and the bent of I 
y Deſire? 1 can't think it can ever come into an Arheiſt's Mind, much leis, that he ſhall have the Courage to ſacrifice his Farnell 
i Paſſions to thoſe fine Notions. He may think it becomes a Reaſonable Creature to conform to Reaſon, but from the Moment that 
theſe Maxims of Realon are oppoſed by the Enjoyment of any Pleaſure in which he promiſes himſelf more Sarisfa&ion than he 
preſent enjoys, he'll ſilence his Reaſon and follow the Allurements of Senſe. Let us ſpeak the Truth, Suppoſing the Impict) 6 
the Atheiſt, he does nor att unreaſonably in following the Voice of Nature, whoſe words, according to Mr. Bayle, are, (C 
nuat. Cc. p. 31.) © We muſt]Ear and Drink well, enjoy all the Pleaſures of Senſe, prefer our own Intereſt before anorher's, acc 
c modate ourſelves to every Thing that is agreeable, to do a Wrong ratker than ſuffer any, to revenge Ourſelves, c. See more 
againſt Mr. Bayle in Mr. Bernard's Extract of his Continuation, &c. in his News from the Rep. of Letters, May 1705. and in hb 
Diſpute againſt Mr, Bayle, April 1707. Art. 3. May, Art, 4. June, Art. 3. Auguſt, Art. 3. and September, Art. 4. 7 
(5) We may add to this, That tho? che Chriſtian Religion be not obſerved as it oughr, infomuch chat there is little or 09 ar 
ference between the Manners of Chriſtians and Pagans, yet Chriſtianity has divers great Advantages above Paganilm, 45 Mr. i 
Clerc has made it appear, in his Treatiſe of Infidelity, Part 2. Chap. 5. p. 222,. To the Examples that he has produc'd, co [he 
the good Effects of the Chriſtian Religion, we may add this very remarkable one, that by ic the Cuſtom of expoſing latin K 
utterly aboliſhed, which was ſo much uſed by the Greeks and Romans, as Mr, Nd; in his Fulius Paulus ſhews, _ 
Religiof, 
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zoon. of Good Manners, and of Human So— 
pages Ho it is in an high manner the Intereſt 
of Mankind, to ſee abſolutely rooted up, and 
baniſh'd out of the World. Such is that Fancy of 
the Stoical Fate, or the unchangeable Courſe and 
Wheel of Things and Actions; by which Men are 
made only the Tools or Engines of their own O- 
perations, it not being in their Power to manage 
them with any Freedom of Choice, or with any 
Direction of Counſel. For admitting this Hypo- 
theſis, it doth not appear, why the Actions of 
a Man ſhould be morally imputed to him, rather 
than the Motion of a Clock to the Wheels b 
which it is perform'd, or what would be the uſe 
of Religion, what the Equity of Laws and of 
Puniſhments. Seneca Oedip. 


Fati iſta culpa eſt; nemo fit fato necens. 
The Fault is Fates; and Fate can fix no Guilt, 


Vid, ibid. v. 980, &c. Homer Uli. T. 


Ey J d dne eiu, 
AAA Zavs x, wage H neegparls 
'Eerpysuss 


And the Night-wandring Hag's. 


Zeno (in Diog. Laert. I. 7.) retorted this Objection 
very pleaſantly, tho' he did not refute it: As he 
= was correcting his Slave who had been catch'd in 
= 2a picce of Thievery, the Fellow in way of Excuſe 
told him, Truly twas his Fate to ſteal : Yes, ſays Zeno, 
= was your Fate too to be beat for it. Marcus Antoninus 
gives a more ſerious Judgment ſon the Point, (2) 


Man's Power and Choice, to avoid whatever is truly 
Evil. There is an Opinion nearly allied to this, 
which ſuppoſes, the Conſequences of Cauſes and 
of Effects, or the Great Chain of Things eſta- 
bliſh'd by the Creator, to ſtand by ſuch an Immo- 
vable Decree, that Go p hath left himſelf no li- 
berty of interpoſing in particular Caſes. Thus all 
Miracles, all extraordinary Aſſiſtances of Heaven, 
all Effects of Prayers, of Repentance, and of A- 
mendment, ſeem to be entirely cut off at one 
Stroke. To this we may join that ancient and 
widely receiv'd Perſwaſion, that the Poſitions of 
the Stars laid an indiſpenſable neceſſity on Hu- 
man Actions and Events; or that the Hour of 
Nativity determin d the whole Proceedings of 


Life. Which Maniliu, one of the Aſſertors of it, 
thus delivers, 


—_— A PPT D Fn 


7— — 


— 


— — Furit alter amore 

Et pontum tranare poteft, & vertere Trojam. 
Alterius ſors eft ſcribendis legibus apta : 
Ecce patrem nati perimunt, natoſque parentes, 
Mutuaque armati coeunt in vulnera 2 : 
Non noſtrum hoc bellum e# : coguntur tanta movere, 
Inque ſuas ferri penas, lacerandaque membra. 


Hoc quoque fatale et ſic ipſum expendere fatum. 


One, mad in Love, to 7 roy will carry War, 


r \wim the Flood, and view the Torch from far; 
nother is determin'd to the Bar. 


—— 


—— T he Fault's not mine, but Jove's and Fate's, 


The Gods (ſays he, I. I. c. IT.) have put it into every 


A Son his Father, Father kills the Son, 
On mutual Wounds two headlong Brothers run. 
Theſe Combats prove the force of Ruling Powers: 
For they are too unnatural to be ours. 
Nay, this Opinion's ſettled by Debate, 
"Tis Fate, that we ſhould thus diſpute of Fare. 

Mr. Creech, 


And this Superſtition ſtill bewitcheth a great part 
of the Eaſtern World, where no Buſineſs of Mo- 
ment is undertaken without conſulting the Aſtro- 
logers, that they may read, as the Phraſe is, what 4 
written in Heaven. (3) To which purpoſe Father 
Bernier tells a pleaſant Story of a Gardener of Abas 
King of Perſia, who rooting up ſome Trees which 
the King, by Direction of his Aſtrologer, had 
planted in a Fortunate Hour, and being thereupon 
rebuked, turning to the Aſtrologer, Sure, ſays he, 
you was out in your Calculation : For thoſe Trees could 
never have the benefit of lucky Stars, which were + ſet 
at Noon, and unfortunately pull d up at Night. Ano- 
ther Relation like this, he gives us of a certain 
Slave, a Run-away from Goa, who ſet up in the 
City Debli for an Expounder of the Stars, and 
foretold many ſtrange Events with good Conti- 
dence to the People: Every now and then look- 
ing upon his Mariner's Compaſs and his Hour- Book, 
as the Noble Inſtrument of his Art, When ſome 
who had formerly a Knowledge of him, declar'd 
their Wonder at his new Profeſſion and Equip- 
ment, his Reply was, A tal Beſtias, tal Aſtrologuo. 
For ſuch Beaſts, ſuch an Aſtrologer. But all this kind 
of Aſtrology is really nothing elſe, but a ſpecious 
way of cheating Ignorant People of their Money, 
undertaken by ſome Confident Knaves, who in 
their talk of future Occurrences are not ſo much 
ſupported by their own Arts, as by the Credulity 
of their Hearers : If Things fall out as they bold- 
ly gueſs'd, they preſently riſe in Honour and Cre- 
dit with the Multitude ; if Matters go otherwiſe, 
their Predictions are eaſily forgot, and ſo their 
Miſtakes make no noiſe. Tacitus, Hiſt. J. 1. calls 
the Pretenders to Aſtrology, Gentes hominum po- 
tentibus inſidum, ſperantibus fallax: © A Pack of 
* Men unfaithful to the Great, and diſappointing 
* ta All of eager Hopes and Deſires. Add, Hobbes 
de Homine, c. 14. 1. 12. Agathias, I. 1. I cannot be- 
lieve that the Cauſe of Evil « fix'd in the Courſe of 
the Stars, and in the Fatal Appointment of Unconceiva- 
ble Neceſſity. For if the Power of Fate every where 
prevails, all free Election of Man's Will zs deſtroy'd ; 
and with it, all Precepts, all Arts, all Diſcipline mu## 
come to nothing; and thoſe ho have led Pious and 
Vertuous Lives, will be depriv d of their future Ex- 
peftation. Nor do I think it allowable to aſcribe Mu- 
tual Wounds and Slaughter to the Deities. Vid. Grot. 
de Veritate Rel. Chriſtianz, J. 4. . 11. Now be- 
ſides the other numerous ill Conſequences of ſuch 
a Superſtition, this Miſchief follows of Courle, 
that whilſt Men are continually gaping at the 
Stars, they have neither Leiſure nor Inclination 
to guide their Lives by the Rules of ſound Reaſon. 
Helen ſays wiſely in Euripides : 
Tru I delcw une il evPountn 

Prudence . Good 3 are the beſt Prog- 

| [ noſticators. 


(2) The Greek is, 


, Kai Je wiv xg] AN Seray rarots, Ive wi de 
(3) Our Author might have ſpared himſelf rhe pains of reciting theſe two Stories. 


> Aubfer O, in” awwan 70 met 91] of Otel. 
Statins, 
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Statius, Theb. 2. (4). 
2 nn Did craſtina volveret ætas 
Scire nefas bomini. Nos pravum ac debile vulgus 
Scrutamur penit us ſuperos : hinc pallor & ire, 
Hinc metus, inſidiaque & nulla modeſtia voti. 


—— — What future Years ſhall bring to paſs 
'Tis Sin to know. We a weak, puny Race, 
Examine Heaven and ranſack Fove's Decrees, 
Wiſely to antedate our Miſeries. 

Hence all our Miſchiefs ſpring, our Rage, our Fears, 
Our treach'rous Wiles, and our immodeſt Prayers. 


Moſt pernicious likewiſe is that Conceit, which 
makes Gop to allow a kind of Market of Sins, 
ſo as to let them be bought off with Money or 
other Preſents, or perhaps with ſome vain Cere- 
monies and ſet Forms of Speech, without Amend- 
ment of Life. No leſs abſurd is it to imagine, 
that Gop Almighty is delighted with ſuch Inven- 
tions of Men, fach Inſtitutions and Ways of Li- 
ving, as are diſagreeable to Human and Civil So- 
ciety, as it is temper'd by the Dictates of Reaſon 
and the Laws of Nature. Such may we reckon 
the greateſt part of the Monaſtical Orders, which 
we find in vaſt Numbers, not only in Chriſten- 
dom, but amongſt the Turks and the Heathens. 
We ſhould alſo carefully avoid all ſuch unworthy 
and ſuperſtitious Notions, as debaſe and diſhonour 
the Divine Nature or Worſhip. Every ſenſible 
Man ought to be as (5) Antoninm ſays his Father 
was, Otonfis ve Suorduworing (a), Devout without 
Superſtition (b). | 

Tis another wicked Opinion, that the bare Ex- 
erciſe of Piety towards Gop is ſufficient, without 
any regard had to Honeſty, and to thoſe other 
Duties which are to be practis'd towards our 
Neighbours : As if the Externals of Divine Wor- 
ſhip, when exactly perform'd, were able to make 
amends for a Courſe of Injuſtice towards other 
Men : Or, as if it were lawful to ſcrape up Mo- 
ney in our Life-time, by all Means and Methods, 

ood or bad, provided at our Death we leave 
omewhat to be ſpent in Piows Uſes (c). Nor leſs 
_ unreaſonable is the Fancy, that a ſingle Man 
ſhould be able not only to fulfil his own Duty to 
Go p, but to transfer ſome of his Merits on o- 
thers ; as if one Perſon's Negligence in his Duty 
was to be ſupplied by the over Righteouſneſs of 
another. Of the ſame Stamp is that vain Con- 
jecture, that upon account of the Satisfaction and 
the Merit of CHRIST, we have a leſs Obligation 
lying on us to Probity and Sanity of Manners; 
and that the Hope of thoſe Bleſſings furniſhes us 


—_— 


with a Security of ſinning. He who believes tha: 
his own Offences. ſhall be forgiven him for the 
ſake of Another's Deſerts, can ſcarce be hinder 
from ſinking into the baſeſt Diſſoluteneſs, unleſ 
he be at the ſame time fully perſwaded, that ther 
is ſtill an Obligation incumbent on him, to app 
all his Endeavours to the Practice of a moſt Hot, 
Life. : 
Farther, It is no leſs peſtilent than brutal an 
Opinion, to pretend that the Wickedneſs of ſome 
Actions is excus d with Go p, upon account of 
their Dexterity or Humour; and that ſome diaz 
paſs only for Jeſts in the Cognizance of Heaven 
As the old Poets feign'd their Deities to take ng 
notice of the Perjury of Lovers, and to forgive 
their Thefts and treacherous Intrigues (d). Na 
their Madneſs proceeded ſo far, that they wers 
not afraid to introduce their Heavenly Powers 25 
the Actors of deteſtable Villanies ; aſſigning ſo 
many Tutelar Gods to have the Care, as it were 
and the Guidance of ſo many particular kinds of 
Wickedneſs. Now the Argument which Fulgen- 
tins (e) draws hence is right and concluſive: 
there were any Deities (lays he, meaning Mercy 
and Laverna) preſiding cver Robberies, how could thi 
Actions be criminal before Human Fudges, which hal 
Divine Authors and Patrons to defend them (f)! 
Eurjpides diſputes as well on the ſame Point. 


Ouxir dvSewres hand 
Atv dingiov, ei M 7 Otav an, tt 
Maus ue, a 765 dN oy α Tide 


If Human Vices are but Tranſcripts drawn 
From Deeds Divine, and Copies ſet in Heaven, 
Should Men be blam'd who a what theyare taught, 
Or thoſe Immortal Guides who teach em wrong? 


Nor was the poor Indian much out in his Infe- 
rence, who when a Spaniard boaſted to him, that 
he was a Chriſtian, a Son of the Great Creator of 
Heaven and Earth, whoſe Laws he came there to 
publiſh and proclaim, anſwer'd him to this effed: 
If 'tws by Command of your God, that you thus invait 
other Mens Dominions, and there ſpoil, burn, kill, al 
commit all other Wickedneſs at pleaſure ; You may ref 
aſſur d, that we will not on any account believe in ſucd 
a God, or receive his Ordinances among it wm (g). 

It is wicked likewile to believe, that thoſe Pray- 
ers can pleaſe Gon, by which a Man deſires that o- 
thers may ſuffer an undeſerv'd Evil, for the promo. 
ting or the occaſioning of an Advantage to himſelf 
As ſuppoſe, if the Inhabitants of a Sea-Coal 
ſhould pray, that many Shipwracks might happen 
on their Shore. Nor do I take thoſe ſolemn Sup 


— 


(4 1.6. f. 30. Add, Bacon, Eſſay 17. 
c. 5. 10. 


— — — ——Perjuria ridet amant um 
Jager, C ventos irrita ferre jubet . 

(e) Mytholog.l. 1. Cf) Senec. Hypolit. 

Deum eſſe Amerem, turpis & vitio favens 
Finxit libido; quoque liberior foret. 
Titulum furori Numinis falſo addidit. 


(E) Benzo. Hiſt. Nov. Orb. I. 2, c. 13. 


— tꝛm.'uůdansn 


(6b) See Platarch's Treatiſe of Superſtition. 1 ien, ib. 
(e) Add, Charron de la Sageſſe, l. 3 c. 5. ſ. 25, Cc. peritition. Item, Charron of Wiſaom, 


(d) Tibull. I. 3. 
Fove laughs to hear Love's harmleſs Perjury, 
And bids the Winds go loſe it as they fly. 


Love was firſt Deifi'd by Luſt and Vice: 

When Men to gain a Patron to their Sin 

And free purſuit of Pleaſure, fix'd the Stamp 
Of Heaven on Hell, a Fury made a God. 


(4) The ſame Poet, in another place, gives the Deſcription of all ſuch Perſons as pretend to Divination, in theſe words, 


Tis 5 Guis ic arne; 
"Os N dAnSn, mAAZ 3 1445 Arya 
Tv28v, imy 5 wi TUXn, Hol- 
Spoken by Jphigen in Aulid. v. 958. Edit. Cant. 
(5) See W 


at Mr. Bayle ſpeaks about this Matter in his Medicatious upon a Comet. 


What's an Aſtrologer? I thus reply, 
A Man that ſpeaks few Truths, but many a Lye 
Which, wken found out, he takes his Heels to fly. 


plication | | 


wh th 
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plications tO contain much more Holineſs which 
are perform d, either upon the engaging in an un- 
if} War, or upon any Succeſs obtain'd in it. 
Thoſe Perſons roo muſt needs lie under a great 
Miſtake, who fancy the Breach of ſome Precept 
of Natural Law to be a part of Divine Worſhip. 
As they who are for treating in a hoſtile Manner, 
all ſuch as differ from them in Perſwaſion; who 
aſſert that Religion is to be propagated by the 


Sword; chat no Faith is to be kept with Men of 


a contrary Profeſſion, no political Friendſhip (as 
they call it) and no Offices of Humanity to be ex- 
ercis'd towards them, but that they are to be a- 
voided, even in common Converſation, as Un- 
holy and Unclean; that Violence, Wickedneſs, 
Treaſon, Perfidiouſneſs, Sedition and Rebellion, 
are not only lawful, but commendable, it under- 
taken on a Religious Account (7). To conclude, 
the following Opinions are not of leſs fatal Effect 
than thoſe which we have already mention'd : 
That it imports nothing to ſolid Felicity, whether 
a Man apply himſelf to a Virtuous or to a Vicious 
Life, and that Good Men are (8) entituled to no 
better State or Condition than the Wicked. 
That the higheſt Pleaſure a Man can expect or ob- 
tain, is the preſent Gratification of his Senſes ; 
and that the Soul periſhes with the Body. Laſt- 
ly, that all Law, even that which we call Natural, 
is a meer human Device, not referable co Go p as 
the Author of it. nor deriving from him its Force 
and Sanctity. Theſe therefore, and ſuch like No- 
tions, are entirely to be rooted up out of human 
Minds, in as much as they deſtroy our Duty to 
Almighty Gop, and prevent or intercept all En- 
deavours of conforming our Life and Manners to 
the Guidance of good Reaſon. 

V. When this principal Care is over, the main 
Concern behind is for a Man accurately to exa- 
mine his own Nature, and to ſtudy ro know bim- 
ſelf. An Enquiry which Antiquity ſo much va- 
lued as the Forerunner of true Wiſdom, that 
yd e Was thought an Inſcription worthy to 
be ſet in Letters of Gold, and conſecrated in the 
Delphian Temple. (2) On which Tully hath given 
us this Comment, The Precept of Apollo, ſays he, in 


r 


1 


which he enjoins us to know onr ſelves, dit) nt mean, 
that we ſhould be careful in knowing our Limbs, our 
Stature, or our Figure; for our Bodies ind:cd are not 
our ſelves. But when the Oracle ſays, Know your Self, 
it ſays in Effect, Know your own Mind and Soul. For 
the Bedy is no more than the Souls Vel or Receptacle. 
And no Attion is properly done by your ſelf, but what 
proceeds from your better and nobler Part (a). Now 
from this Knowledge of himſelf rightly purſu'd, a 
Man is brought to underſtand his Condicion ; and 
the Office he is to bear in the World: Whilſt he 
apprehends, that he did not exiſt of himſelf, but 
ow'd his Original and Being to a much Sublimer 
Principle; that he is endow'd with far more noble 
Faculties, than he ſees enjoy'd by the Beaſts about 
him; laſtly, that he was not born by himſelf, 
nor purely for his own Service, but that he is 2 part 
of human Kind, and is oblig'd to behave himſelf 
ſociably towards other Men. And from theſe 
Fountains may eaſily be drawn the compleat 
Knowledge of human Duty. Vid. Marc. Antonin. 
J. 10. ſ. 6. (3) Perſ. Sat. 3. 


— — 


Quem te Deus eſſe 
Fuſſit, & humana qua parte locatus es in re 
Diſce. 


Study thy ſelf: Learn in what Rank and State, 
The wiſe Creator hath ordain'd thy Fate. 


It belongs likewiſe to our underſtanding our ſelves 
(4), to know our own Power, and how far it ex- 
tends, either in exerting our Actions, or in form- 
ing our Deſigns (b). And farther, what is the 
true Effect and Conſequence of every Practice; 
and what ReſpeCt and Uſe the Things without us 
have to our ſelves and to our Happineſs. 

VI. From this Knowledge it follows, that a Man 
muſt apprehend his Subjettion to Almighty Go p, 
and the Obligation which lies upon him, according 
to the Meaſure of the Gifts he hath receiv'd, both 
to celebrate the Divine Majeſty, and to ſhow 
himſelf a ſociable Creature in his Tranſactions 


with his Fellows. And in as much as Go Þ hath 


beſtow'd on him the Light of Underſtanding, he 


. 


(4) Add. Caſaubon ad Perſ. Sat. 3. v. 67. and Plato in his firſt Alcibiades p. 448. Edit, Francaſurt. Ficin. (b) See Socrates's 
Explication of that noble Sentence in Lenophon Apomnem. J. 4. Add, Bacon EZ.. 35, | 


(7) See Mr. Bayle's Philoſophick Commentary upon theſe VVords, Compel them to come in, &c. Part 1. Chap. 4, &c. 

(8) Cicero de Naruri Deorum, 1. 3. c. 35. Ut enim nec Domus, nec Respublica ratione quadam, & diſciplina deſignata videatur, fi in 
ea nec red? factis premia exſtent ulla, nec ſuzplicia peccatis ; fic mundi divina in homines moderat io, profecto nulla eſt, ſi in ea diſcri- 
men nullum eſt byn:rum g malorum, i. e. Heaven is certainly not at all concern'd in the Government of Men, if it doth nat make 4 


Diſtinction between the Good and the Wicked. 


S. V. (2) Tully's Words are, Nimirum hanc habet vim preceptum Apollinis, quo monet ut ſe quiſque noſcat , non enim, credo, precipis 


ut membra noſtra, aut ſtaturam, figuramve noſcamus, neque nos corpora ſumus — 


Cum igitur noſce te, dicit, hoc dicit, noſce ani- 


mum tuum. Nam corpus quidem quaſi vas eſt, aut aliquod animi receptaculum. Ab animo tuo quicquid agitur, id agitur a te. 


(3) Perſius*s preceeding Words are elegant and pertinent, 
Diſcite vos, miſeri, & Cauſas cognoſcite Rerum, 
Quid ſumus, 73 quidnam victuri gig ni mur, ordo 
Quis datus, aut mete, quam mollis flexus & unde, 
Quis modus argento, quid fas opt are, quid aſper 
Utile nummus habet, Patriæ, chariſque propingqui s 
Quantum elargiri deceat, quem, (9c. 


Learn, wretched Men, and know the Cauſe of Things, 
What *ris we are, and why we have our Beings. 

What is the Order, and what Nature's Courſe, 

What we may wiſh for, and what Money's Force, 

What Profit it doth yield; what to beſtow 

Upon our Country and our Kindred too. 
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; : Study, Cc. 
(4) © This great precept is often alledg'd in Plato, Mind thy own Buſineſs, and know thy Self. Each of theſe Sentences con- 


g 5 tans in general our whole Duty, and ſeems to include the other. He that will do his own Buſineſs, mult learn this Leſſon firſt, 
= 2 know himſelf, and he that Knows himſelf, will not undertake any Buſineſs as his own, that he is not acquainted with ; for 
. 4 1 78. and takes care of himſelf, he'll refuſe needleſs Employments and unprofitable Thoughts and Propoſals.“ Hntagne's 
yz *» 1. c. 35 : l 
1 2 ought 


jons 
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ought certainly to conclude, that he is not to do 
every thing at Random, and (1) without End or 
Deſign, bur that whatever he undertakes, he 
ſhould firſt weigh the Matter in hand, and regu- 
late his Method of proceeding about it (a). And 
conſequently, that he propoſe an End (2) agree- 
able to his Nature, and rightly moderate and direct 
both his own Actions, and all other due Means 
towards the Attainment of that End. And this 
in ſuch a Manner, that he neither proceed in the 
Application of the Means, before the End is fix d 
and determin'd ; nor ſettle ſuch an End as he muſt 
afterwards want Means to arrive at. Another In- 
ference cloſely ally d to this is, that ſince Truth 
and Right are always Uniform and without Alte- 
ration, ſo he ought always to form the ſame Judg- 
ments of the ſame Things, and when he hath 
once judg'd truly, to be always conſtant in his 
Mind and Reſolution. Farther, that his Will and 
his Appetite do not get the Start of (3) Good 
Judgment, but follow and obey it; never making 
Reſiſtance to its Decrees (4). For he who obſerves 
this Courſe of Proceeding, will be ſure to act with 
Prudence, with Conſtancy and with Moderation. 
He will make it his chief Aim and Rule, as Lucan 
deſcribes Cato, 


Servare modum, finemq; tueri, 
Naturamq; ſequi, patrieq; impendere vitam: 


Nec ſibi ſed toti genitum ſe credere mundo. 


To keep a Mean, to eye the chief Deſign ; 

To follow Nature, as a Guide Divine, 

To pay his Country's Ranſom with his Blood, 
And private Pleaſure quit for publick Good : 

To raiſe his Soul :o Univerſal Cares, 

And in his Pains give all the World their Shares. 


He that acts otherwiſe, inſtead of keeping a de- 
cent Pace in the Journey of Life, ſeems to rowl 
and tumble through the World (5): His Proceed- 
ings are perpetual Contradictions; and tis impoſ- 
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ſible for him to arrive at any comfortable Conditi. 
on: Since, (6) as Sopbocles obſerves, 


Toma N gegvar wdriuoviadg 
Iesy UTdpy a — — —— 


True Wiſdom i the Spring of b Happineſs: 


VII. If a Man thus rightly apprehend and con. 
ſider his own Strength and Power, he will diſco. 
ver that it is of a finite Nature, having certain 
Limits beyond which it can never extend itself, 
and therefore, that there are many Things in the 
World which he cannot manage or compaſs, a 
many that he cannot hinder or reſiſt, Other 
Matters there are which do not abſolutely exceed 
human Power, but which may be intercepted and 
prevented by the Oppoſition of other Cauſes. And 
a third Kind of Things ws cannot compaſs by our 
bare Strength, nor aſſiſted by Dexterity and Ad. 
dreſs. Applicable to theſe Reflections is the fa. 
mous old Diſtintion of the Sroicks, dividing 
Things into vd is jwiv and v #« i i, thoſe jn 
our Power, and thoſe without or beyond it. What 
ſeems to be moſt under our Command, is our 
own Will, and the Power of that Faculty in exert. 


ing Actions proper to our Species of Being. For 


although the Will hath ſome croſs and ſtubborn 
Principles adherent to it, which bend and ply it 
continually from its due «/£quilibrium, yet hath 3 
Man nothing in his whole Nature more nearly and 
cloſely tied to him, nothing which is leſs capable 
of being hindred by external Powers, and there. 
fore nothing the Motions of which do more pro- 
perly belong to his Perſon, and may accordingly 
be imputed. Hence it follows, that every Man 
ought to make it his main Care and Concern, 
rightly to imploy his Force and Abilities, in con- 
formicy to the Rules of Reaſon: At leaſt to ſettle 
a conſtant Reſolution of diſcharging, as far as in 
him lies, every thing which ſeems agrecable to his 
Duty, and to the Deſign of his Being. For this is 
the Teſt by which we are to rate the Worth of e- 


— 


(a) TdZoy und iq hib cxu', Y mv by gundtys 6H Te crews Oy, Y *AvBeamrs Ivrvyadroys Epilt. Ench. 


Chap. 40. 


/ 


8. VI. (1) Seneca has a fine paſſage relating to this Subject, Epiſt. 71. Ide) peccamus, quia de partibus vite omnes deliberamu, 
de tit nemo deliberat. Scire debet, quid petat, ille, qui ſagittam vult mittere, & tunc dirigere, & moderari manu telum. Errant conſ- 
lia mftra, quia non habent quo dirigantur. Ignoranti quem portum petat, nullus ſuus ventus eſt. Neceſſe eſt multum in vita noſtrd ca- 
ſus poſit, quia vivimus caſu, i. e. The 2 of our Errors is, that no Man contrives ſeriouſſy to draw up a Scheme of his 
„whole Liſe, but contents himſelf to deliberate occaſionally upon ſome particular Actions. The Gunner ſhould know his Mark, 
before he take his Aim to ſnoot. Our Counſels are diſappointed, becauſe we keep not the End in our Minds. The Wind can 
c never blow well ior him, who don't know the Port he is Sailing to. Fortune muſt do much among us, who leave ſo much to 
Chance in our Lives.” See Cicers's Paradoxes, Chap. 5. with Grævius's Notes, and M. Antonin with Gataker's, Lib. 2. . 16, and 
J. 11. S 21. Sce alſo Plato de Repub. 57. p. 695. and Montagne's Eſſays, Lib. 2. Chap. 1, at the End. 

(2) All the World knows that famous Principle of Morality laid down by the Stojicks, who ſay, That we muſt live agrreable it 
Nature. Sce Seneca, M. Antoninus, Epictetus, &c. but chiefly M. Antonin. Lib. 5. Chap. 16. ä 

(3) Cicero has very well obſerv'd, Efficiendum autem eſt, ut Appetitus rationi obedi ant, eamque neque præcurrant, nec propter pt 
grit iam, aut ignaviam deſerant, ſintque tranquilli, atque omni perturbatione animi careant. Ex quo elucebit omnis conſtantia, omni/que 
moderatis, i. e.. We muſt bring all our Affections into Subjection to our Reaſon, and not ſuffer them either to outrun it, or thro 
C 1 to deſert it. They mult alſo be calm and not diſturb our Minds. And then we ſhall be eminent for Conſtancy 
« and Moderation, ” | 


4 6 5 e. Never to inquire into them, but afrer mature Deliberation, and never to act againſt our own Conſcience, See Tully 
e Off. I. 1. c. 29. 


(5) Theſe words are Horace's, EKpiſt. 1. Lib. 1. v. 69, Et vite diſconvenit ordine toto. 
(5) Lipfus, in his Politicks, tranſlates the words thus, Lib. 1. Chap. 7. Longe Prudentia fælieitatis primas tenet, i. e. That 
« Prudence that makes a Man Happy, is certainly the chiefeſt by much.” But VViſdom is incomparably much more advantag10 
and valuable than Happineſs or Proſperity : So that this Sentence makes nothing to our Author's Purpoſe, who is proving, That 
VViſdom is the Means to arrive at Happineſs, Nevertheleſs I chought fit to obſerve, that this paſſage of Sophocles is explained, 
as I have underſtood it, in the Greek Comment of Triclinius, for others follow an Explication which to me ſeems not true, 4 
whieh they embraced, without being aware that apwToy has ſomerimes a comparative Signification. | 


very 


ET OUT 2 . y TsTwy Ar Tots & Fel 
| ih dy e&Nzporn, i. e. © All Things are indifferent to my Soul, except its own Operations. 
hut only thoſe about which it is buſy at preſent are dear to it; 


| £ * 7 
booner, nor continue cer the longer. 


4 ( , 
iaduſtrious for the future. 
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very Perſon, and to meaſure his intrinſical Good- 
neſs and Excellency. (1) Arrian. Epictet. I. 1. c. I. 
Bat therefore, on the whole Matter, are weto do? To 
improve, and to put to the beſt Uſe thoſe Things which 
are in our Power, and to deal with other Things as their 
iture(2) Tequire. a 
Nil. - the other Matters which lie without 
us, we are ſo far to employ our ſelves about them 
as they do not ſurpaſs our Strength, as they tend 
to a lawful End, and are worth the Labour which 
we ſpend in the Purſuit. For Things above us, a 
wiſe Man will not loſe his Hopes and his Pains 
upon them ; he will reckon it Folly to endeavour 
with vaſt Toil the Attainment of ſuch an End, 
which he knows his own Force, together with the 
Aſliſtances he expects, unable to compaſs: Or un- 
leſs he be at leaſt certain that the "oy Probability 
of obtaining the End is of more Conſequence than 
any other Effect, which he could without queſtion 
have produc'd at the ſame time, and with the ſame 
Labour. (1) Other Things he will leave to the 
Direction of Providence, and will compoſe his 


Mind as well as he is able, (2) for a peaceful Ac- 


quieſcence in every Event. He will not (3) vain- 
ly diſquiet himſelf on the account of Evils which 
either haye already happen'd, or may hereafter 
fall out without his Fault: And ſo he will cut off 
the greateſt part of human Troubles which are 
wont to be produc'd either by vain Hope driving 
us on ill Deſigns, or, by the more violent Motions 
of Grief, Anger, or Fear (a). 

From theſe Conſiderations this farther Conſe- 
quence may be drawn, that Man, as he is guided 


only by the Light of Reaſon, ought not to frame 
to himſelf, or to aſpire after any other Happineſs 
in this World, than ſuch as ariſes from the prudent 
Government of his Faculties, and from thoſe Aſ- 
ſiſtances and Supports which we are ſure the Di- 
vine Providence will afford us, in the Univerſal 
# Adminiſtration of Things. From the ſame Prin- 
ciples we may infer, that as we are not to leave 
Things to mere Hazard and Chance, whilſt there 


is any room for human Caution and Foreſight ; fo 
when we have done all that lies in our Power, we 
cannot enſure an Event which doth not depend 
on our Direction, and of which (5) we have no 
certain Knowledge till it actually happen. As F 
phicrates us d to ſay 'twas unworthy of a General 
to ſay, I did not think it; fo 'tis below a wiſe Man 
to make the like ſorry Reflection. It was a good 
Wiſh of the Poet ; | 


— Cereat ſucceſſibus opto 
Quiſquu ab eventu fatta notanda putat. 


— — Ne'er may Succeſſes bleſs 
The Man who meaſures Actions by Succeſs. 


Yet this abſurd Opinion is ſo ſtrong and fo uni- 
verſal among the Mahometans, that they take good 
Succeſs to be an infallible Argument ot the Juſtice 
of a Cauſe, and an open Sign of the Approbation 
of Heaven, Whereas ſuch a Notion is indeed to 
be rank'd amongſt the ridiculous Follies of the 
loweſt and moſt ignorant Vulgar. For 'tis evi- 
dent to any Perſun of Common Senſe (6), that 
as Juvenal ſays, , 


Multi 
Committunt eadem diverſo crimina fato ; 
Ille crucem ſceleris pretium tulit, hic diadema. 


That Sins alike unlike Rewards have found, : 
And whilſt :b;s Villan's Hang'd, the other's Crown'd. 


Hence likewiſe we learn, that as it is the part of 
a wiſe Man (7), not to bound his Sight at the 
Things before him, but to extend his Conſidera- 
tion and his View to Things to come, and to 
drive on his well-form'd Reſolution with his 
whole Strength, without ſuffering either the 
Threats of Fear, or the Flatteries of Pleaſure to 
turn him aſide : So is it as ſure a Mark of a Fool 
to drive directly againſt the Stream, and not rather 


> -9 7 


To S. 50. of the ſame Book. 
S. VIII. (1) Permittes ipſis expendere Numinibus, quid 
Conveniat nobis, rebuſque ſit utile noſtris. 
Nam pro jucundis aptiſſima queque dabunt Di, 
Carior is illis homo, quam ſibi 


— 


Juv. Sat. 10. v. 347, Cc. 
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—— — 


(a) Arrian, Epictet. 1.2.6. 7. What can be better for us, $han that which hath the Approbation and the Appointment of GOD himſelf? 


S. MI. (1) Arrian's VVords are, Ti * Jet ; Te bo numav, Bing vamorddGuv, Tg dN yea, Ws TMQUEEs 
(2) M. Antonin. I. 6. 32. Ty 5 Havoia Ade. lon wii e e eregynud]a, lon ) % avT1 id ive ua me)Te mdy]e, 


me de H l wth; Y au- 


MEAN] 2, x} mage 
For all its Operations depend upon it. 


ſuch as are paſt and to come are cqually indifferent... See al- 


4 Ler's leave ir to the Gods to do what they 


think agreeable and profitable for us, 
We ask what pleaſes us, they give what's fit and beſt. 
They love Man better than himſelf, | 


(2) *Twas a Maxim of the Pythagoreans, That wiſe Men are prepared for all Events which may happen to Man, and whoſe 


unägement depends not on himſelf. Kut bd au mis (fays Famblichus 


) mug yſerpes Nd ft, F dvOcwnivar ννMDud lor & n- 


ener 7) e Tois viy EY uo, dAAd p aerodoxay, av ji TY avsmv ? e xheror eg. De Vita Pythag. Chap. 31. n. 196. 


Pee allo numb, 224. 


(3) © Repreſent to your ſelves in your Minds all the Evils that can befall you, yea, the moſt intollerable, ſuppoſe yourſelves 


Nov d ter, dy or © Te 


Wd Lib. 3. Chap. 8. 


: | (7) So Terence ſpeaks, Iſtuc eſt ſapere, non quod ante pedes modo eſt 


Videre, ſed etiam illa, que futura ſunt, 


certain to ſuffer them, and on the contrary is it not more eaſy and natural ro baniſh ſuch Thoughts? They'll happen ne'er the 
und 8 We may enlarge and prolong them by our Thoughts, yea, ſo incorporate them before- 
| in our ſelves, and entertain them, tho* we have not truly any Senſe of them, They diſturb us enough whenever they 


I 
3 ind be not now miterable, becauſe thou ſhalr be at ſuch a time,” 
1 « alſo Seneca, Epiſt. 13, 24, 74, 98, cc. 

; 45 Liban. Declam. 21. 0 gde n diving Th vrdhn, x, ors cee, xeive)* xd wi m3 migns dHνοννẽ,Utqi gg 
ons which ku” f 171 oy NG, i. e © A good and diligent Man proceeds according to his Judgment, and to the Noti- 
| ch he hath form'd of Things; And although the Event doth not anſwer the Worthineſs of his Deſign, he is no leſs 
(6) See M e See Mare. Antonin, Lib. VI. 50. VII. 38. VIII. 47. 
77 Nr. Mont agne's Eſſays, upon this Subject, That *tis not reaſonable to judge of Actions by the Event. Lib. 1. Chap. 31. 


Don't loſe thy preſent Eaſe for fear of future Evil, 
Thoſe are the Words of Mr. Montagne, Eſſzys, Lib. 3. Cb. 12. 


Adelph. Act 3. Scene 4. | 
Ty 
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to accommodate his Inclinations to the Events, 
when they will not conform themſelves to his In- 
clinations (a). Laſtly, ſince human Foreſight is 
ſo weak in diſcovering future Things, and ſince 
they are very far from being under our Guidance, 
though they frequently fall our well beyond our 


Hopes and Expectations (); hence it 1s plain, that 


we ought neither too ſecurely to truſt our preſent 
Condition, nor to ſpend too much Care and Anxi- 
ety on what is to come, And for the ſame reaſon 
Inſolence in Proſperity, and Deſpair in Adverſity, 
are to be both avoided as equally dangerous and 
equally abſurd. 'Twould be ealy to illuſtrate this 
Doctrine with endleſs Teſtimonies of Authors, 
Take the following for a Specimen. Arrian. Epict, 
I. 2. c.1. In Things which do not depend upon our Electi- 
on, let us be bold and venturom, but in Things which 
are capable of Choice and Counſel, let us be timerous 
and Cautious(c). Juvenal, Sat. 10. 


Nullum numen abe#t ſi ſit prudentia; ſed te 


Nos facimus, fortuna, Deam, cæloque locamus. 


All Heav'n ſtands ready to afliſt the Wiſe, but we 
Make Fortune a celeſtial Deity. 


Horat. Carm. III. 4. 

Vis conſilii expers mole ruit ſua: 

Vim temperatam Dit quoque promovent 
In moj us 


Force, without Wiſdom for its Guide 
Sinks with its own unweildy Weight, 

But with delib'rate Art apply 'd 

The Gods advance it to a nobler Height. 


Lucret. 1. 3. 

Petere quod inane ef nee datur unquam, 
Ataue in eo ſemper clarum perferre laborem ; 

Hoc eit adverſo nix antem tradere monte 

Saxum, quod tamen a ſummo jam vertice rurſum 
Volvitur, & plani raptim petit æquora campi. 


For, ſtill to ſeek, and ſtill in Hopes devour, 

And never to enjoy deſired Power, 

What is it but to rowl a weighty Stone 

Agvinft a Hill, which ſtraight will tumble down? 
Almolt a Top, it muſt return again, 

And with ſwift Force rowl thro' the humble Plain. 


Mr. Creech. 
Hor. Ode 3:1. 2. 
e/4.949 memento rebus in arduis 
Servare mentem : n0n ſecus in bonis 
Ab inſolenti Teriperatam 
Lætitia. 


Learn, Friend, to keep an even State, 
Whatever Scene your Cares imploys, 

Amongſt the Smiles or Frowns of Fate. 

Nor mean in Grief, nor inſolent in Joys. 


Ibid. Ode 10. 
Rebus anguſtis animoſus atque 
Fortis appare, ſapienter idem 
Contrahes, vento nimium ſecundo, 


Turgida wel. 


The more you are oppreſs'd, bear up the more, 
Weather the Tempeſt, till its Rage be o'er. 


But if too proſp'rous and too ſtrong a Gale 
Should rather ruffle than juſt fill your Sail, 

Leſſen 't, and let it take but ſo much Wind 
As is proportion'd to the Courſe deſign'd. 


Dryd. Miſcel. 2. p. 412, 


L. 2. Ode 29. 

le potens ſui 

Letuſque deget, cui licet in diem 
Dixiſſe vixi; cras vel atra 


Nube polum pater occupato 
Vel ſole puro. N 


He lives in true Delight 

And Maſter of himſelf appears, 
Who ſtrange alike to Hopes and Fears, 
Can boldly ſay each Night, 
To Morrow let my Sun his Beams diſplay, «+ 
Or in Clouds hide them ; I have liv'd to Day. 


Mr. Cowley, 
Idem. 1. 2. Sat. 9. 
Luiſnam igitur liber? ſapiens; ſibi qui err 
1 


uem neq; pauperies, neq; mors neq; vincula terrent. 
Reſponſare cupidinibus, contemnere honores 
Fortis, & in ſeipſo torus teres atq; rotundus, 
Externi ne quid valeat per læve morari. 


He's Free, who wiſely can himſelf controul, 
And challenge Fate and Dcath to ſhock his Soul, 
Brave to reſiſt the Tide of wild Deſire, 

And Proof againſt Ambition's cheating Fire. 
All round and ſmooth, that no external Load, 
May fix a Rub, to check him in his Road. 


Juvenal, Sat. 13. 


— - 1 2 


. Dicimus autem, 
Hos quoque felices qui ſerve incommoda vitæ, 
Nec jactare jugum vita didicere magiſtra. 


As Happy thoſe, tho' not ſo Learn d, are thought, 
Whom Life inſtructs, who by Experience taught 
For new to come from peſt Misfortunes, look, 


(a) Cedere majori virtutis fama ſecunda eſt. Mart. 


Iis next to Conqu'ring, wiſely to Submit. 


(b) *Oi;,an ] Fomutray, the dark Miſt of Futurities. Tryphiodor. 


of Courage and Virtue, not the Plea and Excuſe of eakneſs and Cowardice. 1 
Evil that befalls us happens through our own Fault, and fo 


he's , „ Oaxiag TE3GaT ts, i. c. GOD is tbe Hope 
deed Scli Love is the Cauſe chat we are aſhamed co own that the 


charge Fortune, as Mr, La Fontaigne ſpeaks ſuitably, Fab, 11. Lib. 


Nothing happens here below 

Bur ſhe may us anſwer fo, 

VVe do make her Rule our Fate, 
She 15 the Author of our Adventures. 


275. 8. 
Nor ſhake the Yoak, which gauls the more tis ſhook , (4) 
Mr. Creech. 9 agnit 
F his! 
Idem, Sat. 10. 165 
Permittes ipſis expendere Numinibus, quid | 
Conveniat nobis, rebuſque ſit utile noſtris. | 
Nam pro jucundis aptiſſima queque dabunt Di ; 
Charior eſt illis homo quam ſibi, 
Intruſt thy Fortune to the Powers Above, 
Leave them to manage for thee, and to grant 
(e) Plutarch de Superſtitione. Apen 7 Gal : (6) 8 


5. 

And are we Fools ſo to take our Meaſures? 
This Excuſe we meditate N 

VVe accuſe our Luck, not to be lon 

Fortune always has the VVrong. 


What 
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Whit their unerring Wiſdom ſees thee want; to Reaſon, and promoting the Good of Human 
In Goodneſs as in Greatneſs they excel: Society ; and as far as it opens a wider Field for 
Oh that we lov'd our ſelves but half ſo well! ſuch Generous Undertakings. But how large a 


Mr. Dryden. Share ſoever we obtain of theſe Favours, and even 
by Honeſt Means, good heed is to be taken that 
IX, Another neceſſary part of Human Improve- our Mind doth not {well with Arrogance and Vain- 
ment, is to be able to ſet a juſt Price on thoſe gloty (4). Much more fooliſh and ridiculous is it 
things which are the chief in moving ourAppetites. to boaſt of, and to value our ſelves upon, what is 
Becauſe from the exact Worth and Value of them empty and vain, and gives no ſolid Proof of our 
we are to judge how far we may juſtly labour to be Worth. Therefore Demonattes in Lucian, when he 
concern'd about them. Amongſt theſe, that which ſaw a Fellow priding himſelf in the Wideneſs of 
appears with moſt Figure and Splendor, and which his Purple, Hark you, Friend, (ſays he) a Sheep us'd 
is moſt capable of ſolliciting Elevated and Noble to carry this fine Burthen before you, and yet was ſtill 
Souls, is the Opinion of Worth and Excellency, bur a Sheep. But when we want Occaſions and 
the Foundation of Glory and of Praiſe. Now as Opportunities of ſhowing our Worth, and are not 
to this Concern, we are in ſuch a manner to form able to procure them, we muſt bear this ill For- 
and diſpoſe our Mind, as to endeavour as far as tune with Patience, ſince there is nothing in it 
poſſible the (1) procuring and the preſerving that that can be charg'd upon our Default (5). On the 
kind of Eſteem which is (2) /imply ſo call'd, being other hand, it appears to be at the ſame time 
the bare good Opinion of good Men: In as much wicked and fooliſh, to affect and uſurp the exter- 
as this regularly flows from the Obſervance of the nal Enſigns of Honour, when the inward Founda- 
Law of Nature, and of our Duty : and becauſe the tions of it are wanting : As it is deteſtable Mad- 
want of it may lay open an occaſion to a Thouſaud neſs, to aſpire ro Fame and to Honours by evil 
Miſchiefs and Inconveniences (a). And if this Arts, and by Deeds repugnant\to Reaſon; and to 
good Reputation be aſſaulted by the Lies and Ca- deſire the ſhining above others, only to be able to 
lumnies of Wicked Men, we are to ſpare no La- inſult over them, and to make them obnoxious to 
bour in reſtoring it to its primitive Purity. But our Pleaſure. Laſtly, ſince we are not always al- 
= when it is not in our power to overcome Slander, low'd the Liberty of building our Fortune as we 
or to ſtifle the falſe Conceptions that the World pleaſe, ſince it muſt ſometimes depend on external 
may entertain about us we are to comfort our Cauſes; our Mind is to be put into ſuch a Temper, 
8 Selves (3) with the Teſtimony of a good Conſci- as when we have once done our beſt, to reſt ſa- 
© ence, and with the Aſſurance that our Integrity is tisfied with the Lot that falls to our Share; and to 
ſtill known to God (5). look on thoſe Things which we are not able to 
As for that Effeem, which we uſually term Inten- compaſs and to obtain, as Matters which do not 
ve, as Honour and Glory, we are fo far to purſue concern us, and which therefore are not worthy 
i, as it redounds from worthy Actions, agreeable our Grief or our Anger (6). | 
k X. For 
1 9 2 Cor. viii. 21. Vide Efſais de Morale par Ar. Placete, Vol. 4. Diſcours 6, & 7. (b) Add, Le Grand Philal. 
P. 8. p. 420, 


S. IX. (1) Negligere quid de ſe quiſque ſentiat, non ſolum arrogant is eſt, ſed et jam omnino diſſoluti. Cicero de Off. Lib. 1. Chap. 


8 — To ” careleſs what others think of us, is a Sign not only of great Pride and Preſumption, but alfa of entire Impudence. See 
= Grevins's Notes, 


(2) See the Explication of this Diviſion of Eſteem into ſimple and diſtinctive, Lib. 8. Chap. 4. S. 2. and what I have ſaid 
upon the laſt in my Treatiſe of Games, Lib. 1. Chap. 3. $. 6, 

(3) Seneca has very well obſerved, that no Diſgrace ought to diſcourage us from doing Good, Si gratum eſſe non licebit, niſi ut 
videar ingratus, ſi reddere beneficium non aliter qudm per ſpeciem injurie potero, equiſſimo animo ad hineſtum conſilium, per mediam infa- 
miam tendam. Nemo mihi videtur pluris eſtimare virtutem, nemo ill. eſſe magis devotus, quam qui viri boni famam perdidit, ne conſci- 

| r perderet, i. e. When I can't ſhew my Gratitude unleſs I expoſe my ſelf ro the Diſgrace of being thought ungrateful, 
| . and I can t be thought to do a Kindneſs, but it will be taken for an Injury; I will ſtill perſiſt ſincerely in my do Deſign 
. ad. execute it, though I wade through Diſgrace. For no Man ſeems to have a greater Eſteem for Virtue, or to be more devo- 
. - 7 2 than he, who to ſave his Conſcience, has loſt the Reputation of a good Man. Seneca Epiſt. 81. See Marc. Antonin. 
S (4) Plin. Panegyr. Chap. 71. Nam cui nibil ad augendum faſtigium ſupereſt, hic uno modo creſcere teſt, ſi ſe ipſe ſubimittat, ſecurus 
: 4 para ſug, i. e. © He who hath already arriv'd at the nobleſt Pitch of Eminence, hath chis —＋ oy lefr of improving 
$ 5 Height, by ſtooping to the Arts of Humility and Condeſcenſion, as ſecure of his own Greatneſs. 
= (5) Hor. Carm. III. 2, Virtus repulſe neſcia ſordide On its own Worth true Majeſty is rear'd, 
Int aminatis fulget honoribus, And Virtue only is her own Reward; 


ä —— » 0" 


Nec ſumit aut ponit ſecures, With ſolid Beams and native Glory brighr, 
Arbitrio popularis auræ. ; She neither Darkneſs dreads, nor covets Light. 
True to her felf, and fix'd ro in-born Laws, 
Nor ſunk by Spight, nor lifted by Applauſe. 


Claudian. de Conſulat. Mall. 


i de Mr. Prior. 
Ipſa quidem Virtus pretium ſibi; ſolaq; latè | Virtue the Tribute ſcorns of Vulgar Eyes, 


Fortune ſecura nitet, nec facibus ullis And in herfelf her richeſt Portion lies. 
— Erigitur plauſuve petit clareſcere vulgi; With native Rays ſhe ſhines, nor owes a Beam 
Nil Pis eæternæ cupiens, nil indiga laudis, | To glittering Honour, or to gloſſy Fame. 
ä 0 animoſa ſuis, immot aque cunct is Unmov'd at Earthly Storms, to Heaven allyd, 
* (Y Seneca 2 ex alta mortalia deſpicit arce. | From Heaven ſhe looks, and laughs at Mortal Pride, 
ſo if . rebus lang ius æuum eſt. Exceſs of Fortune kills, or cloys, 
2 iz mediæ quiſquis turbæ But Temp'rance is the Health of Joys. 
re Nene . Happy the Man whoſe middle State 
Aura ſtringit littora tuta Fearing to tempt the Tide of Fate, 
Timiduſg; mari credere cymbam, — guides wich wary Oar 
Wha Remo terras propiore legit. His humble Bark along che Shore, 


Idem 
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N. For the better maintaining and preſerving 
himſelf in the World, a Man hath likewiſe need 
of external Goods and Poſſeſſions; as it is fre- 
quently a part of our Duty to provide them for 
others. Concerning which it is the Command of 
Reaſon and Nature, that we” endeavour (1) the 
Procurement of them, ſo far as is conſiſtent with 
our Strength, our Opportunities, and our Hone- 
ty. The Ant which Virgil (a) makes ſo prudent 4 


Provider for Old Age, is even in the Divine Writings 


ropos'd amongſt the Examples of harmleſs Indu- 
Airy (b) (2). bern our Wants are not infinite, 
but lie in a very little Compaſs, therefore we mult 
moderate our Deſire and our Purſuit of theſe 
Things, according to the juſt Occaſions of Na- 
ture, and the Meaſure of Sobriety. Socrates in 
Diogenes Laertius, when he us d to ſee the prodigi- 
ous Quantity of Goods expos d to Sale in the pub- 
lick Places, would cry out, ] .ỹA % 26a vs E205 
What a number of Things are there here which I do not 
want! Juv. Sat. F. 


Ventre nihil novi frugalim. — 
——— —- — The Belly is a frugal Gueſt, 


Idem. Sat. 14. 


* 


—— — Menſura tamen que 
Sufficiat cenſus, ſi quis me conſulat edam: 
In quantum ſitis atq; fames & frigora poſcunt. 


If any ask me what would ſatisfy 

To make Life eaſy, thus would I reply: 

As much as keeps out Hunger, Thirſt and Cold. 
Mr, Dryden, J un. 


(3) Apuleius Apolog. I would chuſe my Fortune as I 
would my Coat, rather neat and fit, than too long or 
too full. In as much as in all Things which we apply to 
the Service of Life, whatever exceeds Conveniency and 


Moderation, turns more to Burthen than to Uſe. Un- 


weildy Poſſeſſions, like vaſt and monſtrous Rudders, will 
ſooner drown than guide us: They clog with Plenty, and 
ſurfeit with Exceſs. 


Lucan. J. 4. | 
Diſcite quam parvo liceat producere vitam, 


Et quantum natura petit. — 


Satis eſt populo fluviuſque Cereſque. 


True Bliſs is frugal, every Brook and Field 
A full Supply for Life and Nature yield, 


Lucret. I. 5. 
Quod fi quis vera vitam ratione gubernet, 
Divitie grandes homini ſunt vivere parce 
eE£quo animo. 


Would Men but once live up to Reaſons's Rules, 
They would not ſcrape and cringe to wealthy 


Fol 'tis the greateſt Wealth to live content (Fools, 
With little. — Mr. Creech, 


Claudian. in Ruſin. T. 
Vivitur exiguo melius ; Natura beatis 
Omnibus eſſe dedit ſi quis cognoverit uti. 


Life runs the beſt on little : Nature's Store 
Can make all Happy that will uſe their Power 


Horat. Carm. III. 16. 
Contratta melius parva cupidine 
Vectigalia porrigam, 
Luam fi Mygdoniis regnum Halyattici 
Campis continuem : multa petentibus | 
Deſunt multa, bene eſt cui Deus obtulit, 
Parca quod ſatis eſt manu. 


Thus Paraphras'd by Mr. Cowley. 
A Field of Corn, a Fountain, and a Wood, 
Is all the Wealth by Nature underſtood. 
The Monarch on whom fertile Nile beſtows 
All which that grateful Earth can bear, 
Deceives himſelf if he ſuppoſe, 
That more than this falls to his Share. 
Whatever an Eſtate doth beyond this afford, 
Is not a Rent paid to the Lord; 
But is a Tax Illegal and Unjuſt 
Exacted from it by the Tyrant Luft. 
Much will always wanting be 
To him who much deſires. Thrice Happy he 
To whom the wiſe Indulgency of Heaven 
With ſparing Hand but juſt enough has given. 


Idem Herc. Oetæ. 
Male penſantur magna ruinis; 
Felix alius, magnuſg; volet ; 
Me nulla vocet turba potentem ; 
Stringat tenuis littora puppis. 
Nec magna meos aura phaſelos 
Jubeat medium & ſcindere pontum. 
Tranſit tutos Fortuna finus, 
Mediog; rates quarit in alto, 
Quarum feriunt ſuppara nubes. | 


Add Oedip. v. 882, &. See alſo Val. Max. Lib. 7. Chap. 2. S. I, exter. 
Inopi metuens Formica ſenectæ. Georg. I. 1. v. 186. 


(a) 
6. X. (1) See my Treatiſe of Games, Lib. 1. Chap, 3. $. 7. 
(2) Eurip. Electr. v. 86, 81. 
*Aeds 58 d dele dhe Exper dvd cou 
BI Suvaur” by ENA N dvd mire 


(3) Apuleius's Words are, Fortunam, velut tunicam, mag is concinnam, qudm longam prob ar 
tur, & trabatur, nihilominus qudm lacinia prependens, impedit, (5 precipitat ? Etenim in 120 
apt am moderat ionem ſupergreditur, oneri pot jus, qudm uſui, exuberat. Igitur & immodice divitie, velut ingentia & enormia guber oy Fs 
faciliug mergunt qudm regunt : quod habent irritam copiam, anxiam vimietatem, Our Author in this Paragraph heaps together a 


Number of Quotations cenfuſedly, 8 


_—_ ee 
—R 


Falls are the fad Rewards of Height: 

Let others burſt in ſwelling Great. 

Give me no Title from the Crowd, 

Bur let my gentle Bark be row'd, 

Cloſe to the Bank, whilſt fluttering Gales 
Court me in vain to hoiſt my Sails, 

When angry Vengeance puts to Sea 

She leaves in peace the filent Bay; 

At the tall Maſts her Thunders fly, 
Whoſe blazing Streamers ſtrike the Sky, 


(b) Prov. vi. 6.  Xili. 7. 


— —— The Wretch that hopes 
To help his idle Hands with idle Prayers, 


And will not work to Live, ſhould fairly Starve, 
By Gods and Men unpitied. — 


ee. wa e 
e, quippe etiam ea ſi n 
omnibus af vite munia utendi, quis; z 


] 
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4-4 m 1. 1. Epiſt. 10. | 
na Liceat ſub paupere tecto 
Reges, & regum vita pracurrere amicos. 


A Cottager may match in true Delights 
Kings, and their more luxurious Favourites. 


Idem J. 1. Ep. 12. 


pauper enim non eſt cui rerum ſuppetit uſus. 
He's never Poor that holds enough for Uſe. 


Quindtil. Declam .13. I is Wealth enongh to deſire 
»o more, Turpilius in Priſcian. The happieſt Livers 
are the contented Maſters of little Fortunes. 


We muſt not then on any account give too looſe 
Reins to our deſire of Getting; much leſs muſt 
we invade the Wealth of others by Injuries and 
Evil Deſigns (a). And thoſe Things which we 
have fairly made our ſelves Maſters of, we are to 
account no other wiſe, than as Helps to our Neceſ- 
ſities, and Inſtruments to make us deſerve well of 
Mankind. But the Mind muſt by no means fix 
and enſlave it ſelf, to poſſeſs and to preſerve them 
merely for their own Sake: or to be perpetually 
employ'd in the endleſs Labour of increaſing them. 
Tis downright Phrenſy, as Fuvenal ſays, 


Ut locuples moriaris, egenti vivere fato. 


Living, to ſuffer a low ſtarving Fate, 
In hopes of dying in a Wealthy State. 


On the other ſide, tis a very good part of the 
Character which Statius gives of a wiſe Man, 


Non tibi ſepoſitas infelix ſtrangulat arca 
Divitias, avidiq; animum diſpendia torquent 
Peneris : expoſiti cenſus & dotta fruendi 
Temperies. 


In ſtifling Cheſts your Wealth is not confin'd, 
Nor, lent on greedy Uſe, torments your Mind; 
But nobly ſpreads, on decent Ends employ d, 
By Moderation, and with Art enjoy d (b). 


We are farther to conſider, that Nature is not 
wanting in a plentiful Proviſion for the Neceſlities 
of her Sons(c). That the Riches which we hoard 
up for future Uſe, are expos'd in the mean time to 
a thouſand Dangers, and ſometimes give us more 
Trouble in keeping them, than they gave us La- 
bour in getting them (4). Laſtly, that whatever 
we leave heap'd together, at our Death, m uſt fall 
to an Heir, who may not only be unworthy of 
the Gift, but may deſpiſe and deride the Giver (e). 
As therefore an honeſt Occaſion of acquiring 
Riches is not to be neglected, ſo the Mind ought 
to be put into ſo even a Temper, as not to loſe ir 
ſelf, if it ſhould happen to loſe them. Horace hath 
taught us the beſt way of dealing with Fortune: 


Laudo manentem ; ſi celeres quatit 
Pennas reſigno qua dedit, & med 
Virtute me involvo ; probamg; 


Puperiem fine dote quæro. 


Which a Great and Noble Wit hath thus moſt hape 
pily Paraphras'd: Es 

Let her love whom ſhe pleaſe, I ſcorn to woo her; 
Whilſt ſhe ſtays wich me, Tl be civil to her; 


(4) Hor. Sat. 1. Denigque fit finis querendi, cumg; habeas plus, 
* Pauperiem metuas minus; & finire laborem 
Incipias, parto quod avebas. 


pineſs, without the Uſe. Add. Theocrit. Idyll. 16. 


Horat. Epod, 1. | 
Haud paravers 


Diſcinctus aut perdam ut nepos, 


Idem Carm. IV. 9. 

Non poſſidentem mult a vac averis 
Rette beatum : refius occupat _ 

Nomen beati, qui deorum 
Muneribus ſapienter uti 
allet... — 

| Idem L. 1. Epiſt. 2. ee 
Semper avarius eget; certum voto pete finem : 
Quod ſatis eſt cui contingit nil amplins optat. 


= 


Idem L. 2. Epiſt. 2. 


= ' Nd non plura datis invenerit. 


* V4 . p* # 


(e) Bion. Idyll. 53. 
, 4 , 9 s 2 
Eg ed & dr *, N is Een mIVEL Wis, 
_ Yoxay 4264 TiO, mon} xipdec. Y 107) e 
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Quod aut, avarus ut Chremes, terra premam, 


Utar, & ex madico, quantum res poſcit, acervo 
Tollam : nec metuam quid de me judicet heres, 


2 Arrian, Epictet. I. 3. c. 24. No Man is properly an Orphan; 
1. (a) Horat. Carm. III. 16. Creſcentem-ſequitur cura pecumam. With 
| | | Care in proportion ſwells with every Bag. 


And let baſe Want, with its Retinue, ſnow, 

At greater Diſtance, a leſs dreadful Foe. 

Ceaſe your vain Care, ler all your Labours ceaſe, 
When your large Wiſh is crown'd with full Succeſs. 


Stop then your ſwelling Riches as they grow; 8 


Eumen. Panegyr. Thoſe who make not Reaſon the Bounds of their Deſires, are never ſatisfied with any Profuſeneſs of Fortune; and thus 
Happineſs ever ſlides by them, whilſt being full of Hopes, and void of real Enjoyments, they loſe the preſent in gaping after the future, 
add. Charron de la Sageſſe, I. 1. c. 21. (b) Hippodamus de Felicitate. The Poſſeſſion of Good Things contributes nothing to Hap- 


In what I might with no leſs Care, 


I would not labour to abound 
| Like a baſe Miſer or a Spendthrift Heir, 


Squander above, or bury under Ground. 


The wide Poſſeſſor vainly claims ,* 
Amoneſt his Titles and his Names 
The Term of Happy, which ſhould bleſs 

The Man that wiſely lives on leſs. | 


| The Miſer's ever poor: Thy VViſh ſhould fall 


On ſome fix'd End: who has enough, has all. 


Pl ufe my little Store, and freely, take 
Without Concern, what ſair Occaſions lack. 
And let my greedy difa pointed Heir a] 
Rail when I'm gone, ny curſe my want of Care. 


we have 4 common Father, who is conſtantly buſed in providing 


How vainly wretched do we ſpend our Years 

In.uſele(s Labour and in idle Cares? 

The Chaſe of VVealth unwearied we purſue, 

And loſe the preſent, for a future View, 

Bur not. one thinks how ſoon his Mortal Line 

Muit ſadly break, and end his wild Deſign. 
2 But 


I 70 The Duties of Man with regard to Himſelf. Booxll. 


But if ſhe offers once to move her Wings, 

Inn fling her back all her vain Gew-gaw Things, 
And, arm'd with Virtue, will more glorious ſtand, 
Than if the Bitch ſtill bow'd at my Command, 
I'll arr; Honeſty, though ne'er ſo poor, 

Rather than follow ſuch a dull blind Whore (a). 


As to Expences, we are to uſe ſuch a Moderati- 
on about them, as moſt willingly to undertake ſuch 
as our Duty requires of us, and yet not to ſqan- 
der our Fortune at a venture, without Neceſſity 
and without Reaſon (). For tis equally fooliſh and 
abſurd, not to apply our Riches to the ends for 
which they are given us, and vainly to throw them 
away on Inferior Uſes and Deſigns. The former 
Vice including numerous Breaches of our Duty; the 
latter leading the direct way, to Debt, Poverty, 
Rapine, Deceit, and a Thouſand other Enormities 
and Miſchiefs (c). 

XI. In Reference to Pleaſure and Pain, tis not 
only the Permiſſion but the Advice of Reaſon, 
chat we avoid as much as poſſible all unneceſſary 
Trouble and Diſquiet; and not only endeavour 
to keep our ſelves free from Grief and Diſguſt, but 
likewiſe to entertain our Senſes with ſuch Objects 
as are (1) agreeable and delightful to them (J). 
But to a ſingular and exquiſite Gratification of 
Senſe, the Mind is by no means to be accuſtom- 
ed ; in as much as this Kind of Epicuriſm either 
weakens and enervates a Man, equally opprefling 
the Vigour of Body and of Soul, and rendring 
them both unfit for any ſerious Buſineſs ; or ſteals 
our Time from better and more neceſſary Imploy- 
ments; or waſtes and conſumes our Wealth, and 
our Conveniences of Life ; or often, being join'd 
with ſome criminal Practice, draws after it no o- 


1 SY 


ther Train, than Trouble, Danger, Damage ang 


Diſgrace. As therefore tis next Degree to Mad 
8 to invite Uneaſineſs and Torment withoy: 
Uſe or Occaſion : So is it very rational to allow 
our ſelves a moderate Taſte of lawful and inno. 
cent Pleaſures, without ſuffering them to over. 
whelm and to drown us. But this is to be fix d 
as an inviolable Rule, that no Pleaſure muſt be 
purchas'd at ſo dear a rate, as the Neglect or the 
Tranſgreflion of our Duty. 
XII. The laſt Care which lies on us in the im. 
proving and well-ordering of our Mind, is with 
our utmoſt Diligence to maintain its Sovereign 
over its own Motions and Affections; the greate} 
part of which do not only impair the Health of the 
Body and the Vigour of the Soul, but caſt ſuchz 
Cloud on the Judgment and Underſtanding, a tg 
wreſt them violently from the ways of Reaſon and 
of Duty. So that a Coldneſs of the Paſſions is, as i 
were, the Natural Principle of Prudence and pro. 
bity amongſt Men (1). It may not be amiſs tg 
run with ſome light Rematks through the Particy. 
lars. Foy is in it ſelf a Paſſion moſt agreeable ty 
Nature. But ſtrict Care is to be taken, that it da 
not break out on improper Occafions, as upon 
the Misfortunes of other Men: And likewiſe 
that it do not drive us on any thing that is vain 
and trifling, or baſe and indecent. Sorrow (2)i; 
a Canker that waſtes alike the Body and the Mind. 
This therefore is, as much as poſſible, to be re. 
mov'd and expell'd; unleſs fo far as the Offices of 
Humanity oblige us to expreſs our Concern and 
Pity at the Misfortunes, or at the Deaths of o. 
thers; and as it is requiſite to the great Buſineſs | 
Repentance. Love is a friendly Motion to Man- 
kind; yet this is ſo wiſely to be manag'd and mo- 


— 


(a) Add. Charron de la Sageſſe, I. 1. c. 39. n. 2. J. 9. (5) Horat. J. 2. Epiſt. 2. 
ö Diftat enim ſpargas tua prodigus, an neque ſumptum 


Invitus facias, neque plura parare labore s. 


(c) Lucan, L. r. ä 
Hinc Uſura vorax, auidumq; in tempore fænus, 
Et concuſſa fides, & multis utile bellum. 


Ovid. Epiſt. 5. Quaſq; male emiſit nunc male quærit opes. 
VVhar Vice h'as ſpent by Vice he would repair. 


(a) Vide Charron de la Sageſſe, I. 2.c.6.n. 1, 2. 


$.XI. (1) Mr. Montagne has ſome curious Thoughts on this Subject, which are worthy our Obſervation. “ Nature ſays he, like at 

« indulgent Mother, has enjoined us no Actions for our Neceſſities, but what it is a Pleaſure to perform ; being invited to then, 
«« nor by our Reaſon only, but by our Appetite, ſo that it is Injuſtice to corrupt thoſe Rules. VVhen I ſee Ceſar and Alexander"! 
« the midit ot their great Employments, enjoying human and bodily Pleaſures ſo fully, 1 can't think it was for the Refreſhme!! 
« of the Mind, but to ſtrain it, by introducing thoſe violent Actions and laborious Projects, through Greatneſs of Courage, i 
ce an ordinary Courſe of Life, If ny had been thought wiſe Men, what had been their ordinar Calling? 'This laſt. The Ex: 
| aſſiſts and fay ours the Body, and does not abſolutely refuſe to ſhare in irs Pleaſures, bot 

« ſ{eeins ro be delighted with them, it is to preſerve a Moderation, as the wiſer Part, for fear through Indiſcretion Men ſhoult 
turn them into Trouble; for Inceinpecance is the Bane of Pleaſures, and Temperance is ſo far from being any Abridgment ot 
them, that 'tis a ſweetning of them. I direct my Soul to lock upon both Grief and Pleafure with a View equally regular 
« firm, but on the one pleaſantly,” and on the other ſourely ; and, àecording to its Ability, robe as careful to ſhorten the one, ® 
« enlarge che other. The clear fight of good Things is always attended with a diſtin Knowledge of Evil, and Grief hath ſome. 
« thing not 2 at the beginning, as Pleaſure hath ſotethling avoidable in the end, which may cur off all Exceſs. Pl 


ce traordinary — That the Sou 
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« De Legib. Lib. 1. 


Games, Lib, 1, Chap. 4. 5. 8. 


S. XII. (1) Quinctilian Declam, 295. Magni affectus Jura non fpectant, i. e. Great Paſſions are above Laws.” See Lis. U 


Chap. 4. 8. 7. 


(2) © I neither love nor value this Paſſion (faith Montagne) although the World fer a peculiat Eſt it. and gives it! 
particular Honour. They call it Wifdom, Virtue, and Con tence. "Fooliſh and vain — — The * * - 


om. 2.) couples them together, and will have'ir the Duty of Courage to encounte i the c 
„ bpelights of Pleaſure, with equal Bravery. Theſe are the two Fountains It Which — draws, aan 83 henn how l 
„ ought, whether he be Citizen, Man, or Beaſt, he is Happy. The firſt he muſt take as a Medicine, merely for Neceſſity, and 
« ſparingly, the other to faristy his Thirſt, but nor to Drunkennefs, Grief, Pleaſure, Love and Hatred, are the firſt Things if 
Infant feels. If Reaſon happens to guide them, they follow it, and that is virtue. Eſſays, Lib. 3. Chap. ule, There are m. 
ny other curious Thoughts both before and aſter. See Porpbyr. de Vit. Pytbag. $.39. and what I have laid in my Treatiſe d 


—_— 1 5 
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— Coen 


You may be Gen'rous, and yet not Profuſe; 
Vain Squandering differs wide from chearful Uſe, 
Which neither fears to break the preſent Stor 
Nor labours in the needleſs Search of more. 


Hence greedy Uſury, hence Truſts betray'd, 
| And War, to Wickedneſs a gainful Trade. 


have giv 


«* 1r a much properer Name, calling it, a corroding Humour. It is a Quality'always noxious, always foolifh, and the Stoicks mai 
© rain it to be Baſe and Cowardly, as their wiſe Men have evet eſteemed it.“ Eau, Lib. 1. Cha. 2. See alſo Charron of H 


Lib. 1. Chap. 33. and Lib. 3. Chap. 29. 


derated 


derated by: Reaſon, that it does not throw itſelf a- 
way on an ill Object; that it does not procure 
baſe and unworthy Fuel to its Flame ; that it does 
not hinder the Exerciſe of other Duties, nur de- 
generate into Diſquiet and Diſeaſe: Thar if: it ſet- 
tle on a Thing ſubject to Loſs, or to Corruption, 
it ſtick not ſo cloſely to it, as upon the Failure of 
it, to make the Soul unable to recollect and to reco- 
ver its Force (3). (4) Hatred is pernicious as well 
to the Perſon who employs it, as to him againſt 
whom it is employ'd. This cherefore is to be di- 
ligently quench d and ſtifled, leaſt it betray us to 
Injuries and Breach of Duty againſt our Neigh- 
bours. And if ſome Perſons do really deſetve our 
Averſion, yet 'twould be {till Folly to oreate, on 
their account, Uneaſineſs and Diſquiet to our 
ſelves. Envy is a moſt deform'd Monſter, ſome- 
times producing ill Effects in others, but always 
in the Envious Perſon ; who like Iron, o er- run 
with Ruſt, not only defiles but deſtroys himſelf con- 
tinually (5). Hope, altho a Paſſion more eaſie and 
mild than others, yet it is to be guided with ſuch 
a Temper, that it do not wake the beaxt ſick; nor, 
by aiming at Things eicher yain and ( 6) uncertain, 
or beyond its Strength and Reach, tire it ſelf ro no 
purpoſe, and become as Ariſtotle terms it +ygnzagsns 
11, a Waking Dream: And that we do not fall 
under Lucretiuss Cenſure and Character; 


oy — oO 


* 


Cuar. IV. Ihe Duties of Man withregard 4% Hine. 171 


— Dam abeſt quod a venus, id exſaperure videtur 
Cirtera; poſt aliud, cum contigit illud, avemus; | 
Et ſitis aqua tenet vitai ſemper hiunteis, &c. 
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- Abſent Pleaſures ſeem the beſt; 
With, wing'd Deſire and Haſte we thoſe purſue, 
But thoſe enjoy d, we ftraightway call for new. 
Life; Life we wiſh {till eager ao live on, G. 
2 92130 bt | Mr. Creech. 


VP 
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Fear, as it is a dangerous Enemy to Human Minds, 
ſo is it a Motion (8) altogether uſeleſs and unſer- 
viceable. For that Good Caution which ſome 
make to be the Product of it, may ariſe without its 
Aſſiſtance from a wary Circumſpection, and from 
a Prudence alike untouch'd wich Anxiety, or with 
Conſternation. Anger is a moſt Deſtructive as well 
as a moſt Violent Paſſion ; which is to be reſiſted 
witch our utmoſt Strength and Endeavour. And 
whereas (9) ſome alledge in its Favour, that it ex- 
cites our Valour, and confirms our Conſtanty in 
Dangers; its Effect is indeed directly contrary, for 
ic binds a Man's Spirit and Courage, and drives 


him headlong to his Ruine (10) (11). Anger (12) 


is. the mo#t improvident Thing in the World : and ſeldom 
acts but what we afterwards repent of. Nearly relat- 
ed to Anger is the (13) Deſire of Revenge, which 
when it exceeds a moderate Defence of our ſelves 


and 
[ 
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(3) Sophocles Antigone. 


Euripid. Hippol. Coron. 
Xyny 30 wereiag tis dAAHASS 
N, IviTes avaxigragm _ 
Kad uh v £xeov wendy Je 

EN & 7 6 %, opt, 
Am 7 N 9 Sunss vat 

Our Author here affirms, chat t 

as the Poet on 


foregoing. 


re o Mar , em ij 
I wade A 

| Xa Evupinoum ovpol worn 
(4) © Anger and Hatred (ſays Montagne) alſo, are above t 
« be kept to their Dut 


(5) Ovid. Metamorph. 


Succeſſus hominum, carpitq; & carpitur una, 
Suppliciumque ſuum eſt. | 
Add. Bacon's EH. 10. 


(5) Horar. Lib. 1. Epiſt. 2. 


Invidia ſiculi non inivenere'Tyranni ; 
Majus tor ment um ny 5 
(8) See Montagne, Lib. 1. Chap. 17. | 


* , 
. 
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(17) Starius, Theb. 10. 


- 


 Irnpetus. * * 
(12) Horat. Lib. x. Epiſt. 2. 
. ui non moderabitur ire 
Infeftum volet eſſe dolor quod ſuaſerit, & mens * 
Dum pœnas odio per vim feſtinat inulto. | p 


x 


ehen anims permitte calenii, 
Da ſpatium tenuemqʒ moram : male cunfta miniftrat 


— 8 


nble him that has 
Purpoſe of which our Aur 
hig; illic, vinci turpe 


rit, tantum excuſatius peccat 


M4 vu ir, & Tai, mis getragenes | 
Tuwartds, rex dA 


Videt ingratos intabeſcitque videndo | | 


(9) Ariſtotle ſays that Anger ſerves inſtead of Arms to Courage and Fortitude. This is very probable, b it the that a ppoſe 
(Senec, de ird, Lib, 1. Chap. 16. ) anſwer in Drollery. © 'Tis a kind of Arms of a new Ti g 3 . 
* that will fail us, our Hand can't weild that, but that guides our Hand, 1d we do not hold it. Montagne's Eſſays, 
Lib. 2. Chap.3t. in the End; read the whole Chapter, which is very fi | FO : 


(10) Ira furor brevis eſt, Anger 5 a ſhort Phrenzy. Hor. Lib. 1. Ep. 2. Add: Liban. enn. Vituper. Ire. = 7 
— Þ * Wo * Ie 8 * — * 1 2 0 6 ; 


The Man of Rage, whoſe Mind is not his own, 
"Muſt often. grieve, and ofren wiſh undone _., 
What pifs'd when Raſhneſs, deaf to wiſe Debate, , 
| | | | Prompted the ſpeedy Vengeance of his Ha | ; 

(13) Marexs Antoninus ſays,” Aer. Tebms wh « Ae den, N pad Leo frrn is The beſt way of revengin EJs 

N , » lh | | ging.ourſelves is not to 

8 deen done us an Injury,“ See what.is ſaid 10 r. 70 1 op 


Never let Woman rob thee of thy Wits: 


Men ſhould be mod'rate when they fix their Love, 
And ne*er give up their Freedom and their Soul. 
The Bands of Paſſion ſhould be loofly ty'd, 

Fir for a wider or a cloſer Knott. 


e Maxim of Euripides agrees exactly to a Subject contrary to what he applies, I mean, Ha- 
tred and Enmiry, and that it ought rather to be looked upon as a Precept, not to make too great a Number of Friends, 


VVhere- 


condemns. ſuch an Exceſs oft Familiarity as cauſes us ro carry our Kindneſs beyond the Bounds of Duty, and 
makes the Loſs of the Thing loved intollerable. This is evident from the Verſes following, which are an Explication upon the 
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he Duty of Juſtice, and are Paſſions of Uſe-only to them who can't 
y by plain Reaſon. Utatur Motu animi, qui uti ratione non poteſt.” Eſſays, Lib. 3, Chap. 1. 


Pale Envy wich pernicſous Joys ſurvejghs _. 


Others Succeſs; and in Reflettion preys , , 
Upon her ſelf ; her Sin's her Puniſhment, . , 


Envy a Torment that no Art can reach, 
Of Cruelty improv'd —— 1 


— Te 
6 — 


nvention, for if we take away other Arms 
that holds us, and w 


e and inſtructive. 


+ \ 


Give not the Reins to Paſſion in its Courſe, - 
Let Silence cool, and Leiſure break its Force; 
Fury does all Things ill ——— . 


* 
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lowing Chapter, Seneca has a proper Paſſage for our 


hor quotes a part elſewhere, Non enim ut in beneficiis honeſtum eſt, merita meritis repenſare, ita injurias 
3 b eſt, hie vincere. Inbumanum verbum eſt, & quidem pro juſto receptum, Ultio, & d contumelia non differt, niſi 
* Nut dolorem rege Magnt ani mi eſt, injurias deſpicere, ultionis contumel ioſiſſimum genus 


Z 2 eſt, 
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and of our Dependants or Concerns, and a juſt'Aſ- Life, no Man can raiſe a Doubt about their Ex. 
ſertion of our Rights againſt the Invaders of them, cellency and Uſe. But concerning the Study of 
turns, beyond Diſpute, into à Vice (a). Letters, many have been ſo bold as to maintain 
XIII. In ſuch Duties then, as we have already that Learning is not only uſeleſs, but deſtruiye 
reckon'd up, doth that Culture of the Mind chiefly to Mankind ; and that for this Reaſon we find it 
conſiſt, which all are oblig'd to undertake, and to have been forbidden in ſo many Common. 
in the implanting and inforcing which thoſe Per- wealths, above the Degree of Reading, Writin : 
ſons oughr to employ eſpecial Care and Concern, and managing Accounts. Every one kndbws the 
| who have the Information and Inſtitution of others common Reproaches that are caſt on Scholars: 
committed to their Care. For the want of this Of their Unfitneſs for Buſineſs, their Weakneſ; of 
Improvement, or the Diſpoſition pany Sag ge Courage, and of Civil Prudence, their Awkwarg. 
to it, are both repugnant to Human Duty, and neſs in Geſture and in Converſe; with a thouſand 
lay ſuch a Rub in our way as it is not eaſy to get more Reflections of the ſame Nature, which ſome 
over. And therefore whoever is found deftitute of Men have thought themſelves very Eloquent in 
ſuch a neceſſary Perfection, juſtly falls under com- ſetting out (b) (2). | 
mon Cenſure and Reproach. W 4 Now to come at the Truth of this Queſtion and 
There is ſtill behind (1) a more peculiar Culture to know how to ſet a juſt Value on ſuch Artaiq. 
of the Mind, conſiſting in the various Knowledge ments, let us firſt lay this down for an undoubted 
of Things, and of Arts and Diſciplines. This can- Principle, that to the acquiring of Wiſdom and 
not be abſolutely neceſſary to the Diſcharge: of Prudence, bare Letters are by no means ſufficient, 
our Duty in general : And therefore every one is without a native Excellency of Soul. If this Hap. 
to moderate his Purſuit of them, according to his pineſs be wanting, we can no more produce Wiſ. 
own Capacities and Occaſions, according to the dom by Scholaſtical Inſtitution, than we can pro- 
Cauſes which drive him on ſuch Searches, and the cure a rich Harveſt of Corn by Ploughing on the 
Fruits which he may fairly hope to obtain from Barren Sands. For tis one Thing to be a 
them. Now as for thoſe Arts which adminifter to Reader, and another to be a prudent Man(c). And 
the Neceſſities and to the Conveniences of human Qninctilians Judgment is right, when he ob. 


* . 


eft, non eſſe viſum dignum, ex quo peteretur ultio, Multi le ves injurias altius ſibi demiſere, dum vindicant; ille magnus x nobilu eft, 
qui, more magne fere, latratus minutorum canum ſecurus exaudit. Minus, inquies, contemnemur, fi vindicaverimus injur jam. Si tanquan 
ad remedium venimus, ſine ira veniamus, non quaſi dulce ſit vindicari, ſed quaſi utile. Sepe autem ſatius fuit diſſimulare, quam ulciſci, 
i. e. We muſt not behave our ſelves under Injuries as under Benefits. Theſe *ris. good to requite, bur the other diſhoneſt; there 
« tis a Shame to be overcome, here to overcome. Revenge is an inhuman Word, though the Thing which ir ſignifies is looked 
upon commonly as juſt and innocent, It differs nothing from an Injury but in Time. The 2 does the firſt Injury, and 
« he that revenges himſelf does another in his Turn; this laſt is but little more excuſable than the former. A Great and Gene- 
4 rous Soul contemns Injuries. The moſt injurious Revenge, and moſt mortiſying to the Aggreſſor, is to be judged unworthy ol 
« Revenge. Many Men in revenging a ſmall Injury, have gained nothing but an Affront more ſmarting and hard ro be forgot- 
« ten. A Lion hears the Barkings G little Whelps without Regard. But you'll ſay, by revenging our ſelves we prevent ot 

« Conte mpt of us: Very well. But if you uſe Revenge as a'Remedy, do it without Paſſion and Anger, and behave yourſelve, 
« not as it you delighted in it, but as a Thing profitable. Nevertheleſs we. muſt own that it is more ad vantagious often to dil- 
'& ſemble an Injury than to revenge it. De Ira, Lib. 1. Chap. 32. with Fuſtus Lipſug's Notes on it. 


(a) Add. Le Grand. Philoſoph. 9 8. c. 12, Ce. . (6b) Eraſmus (Epiſt. 12. J. 17.) giving a Character of a Learned Mat, 
adds, He was 5hill'd in common Prudence and Knowledge of Affairs, which u generally wanting to Scholars. Procop. Hiſt. Goth. l. 1. 
Learning and Virtue are different Things; and good Diſpoſitions are moſt commonly broken and cow d by rigorous Inſtitution, Thendorick 
us'd to lay, 'twas impoſſible that they who bad been bred up in Fear of the Rod, ſhould ever arrive to ſuch a Degree of Courage, 
as to contemn Swords and Spears, Plato de Repub. I. 7. No Free-born Subject ought to be inſtructed in a Servile Manner. Senec 


e Ingenia melins recta ſe in laudem ferunt, Great Souls move ſtraighteſt in the Paths of Praiſe, 
Si nobilem animum vegeta libertas alit. When left to follow their free Native Bent. 
Plats Gorg. When they (the Philoſophers) apply themſelves to the Management of Publick or of Private Buſineſs, they are moſt en- 
temptibly ridiculous. Arrian. Epidtet. 1. 1. c. 11. calls a meer Scholar, an Animal that all the World laughs at. Add. Montagne l. l. 
& 24. Charron. J. 1. c. 39. l. 3. c. 14. n. 19, Ec. (e) 'Tis the Saying of an old Poet, Qs dd i pudSnorg, tv wi vis magh Le. 
Learning ſignifies not hing without a Mind, or Genius. | * | 
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be His VVords are, Nullam diſciplinam ingenuum ſerviliter 1 1 diſceze,, In which he ſeems to mean, That the Study of Ph!” 
loſophy is only agreeable to Slaves. But this is not the Senſe of Plato in that place: He only ſpeaks of the Manner teaching 
Vouth the Sciences: He will not have any Conſttaint or Force to be uſed with Children, or have them treated like Slaves, but 
to be inſtructed with pleaſure, becauſe, as he ſays, what is put into them by Force can't remain long; beſides he adds, by allurins 
them, their Diſpoſitions are better known. On (li % ir uddnue 1 Sercins F id See bl fu See, 0f my 
7 pc ws Gig coker pig Nie e a IXI. 5 Alaior dv blue: 4.8 bs My nin = 
—— Tus Tead\cs ive, AdLTLY EAAR Tail ov]ag Tet, Wa x, GAN Ae olos T i, xe dr, $0 © nas Meder _— 
7. Tom. 2. This is the very Notion which Mr. Locke has fo well tnaintain's in his Treatiſe Of the Edeeation of Children, fee chief 
5.73, Cc. and S. 131. of the laſt Edition at Francfort in 1708. Plato is ſo far from diſcouraging any from the Study of the _ 
ences, that he tells us particularly in chat Book, what thoſe are that Children eught to learn early, and ſays, with Reaſon, 2 
they that cry down Philoſophy, as of no Uſe to the Vulgar, never underſtood it, and that moſt. of thoſe that meddle with it = 
not well qualified for it, VVe will alſo rehearſe ſome YVords of the ſame Philoſopher, and ſo the Heedleſsneſs of this Author 
will give an Opportunity to produce ſome . Quotat ions, which contain ſome remarkable Thoughts, viz. T3 * vu &; 1 * 

4 ym) Y 1 enuie pixompie Nd Tañ r agyanidfor (> N e eimouly) r N ala a, A ea, & 1 r FO 
q 4.7, «Me yo. The other Paſlape unfitly applied is Senecas Hippol. v. 489, 460. where we may plainly ſee chac he is 1pcak 
| ing of a clear different Thing, than ot a Mind not adorn'd with the Study of Philoſophy. - . tits 


K 
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ſerves (a) (3), that Prudence can do more without tom, and maintains a ſeparate and a ſuperior E- 
Learning, than Learning without Prudence. There- ſteem: Tho' if it condeſcends to enter the common 
fore that Perſons naturally Fooliſh and Stupid are Diviſion of Sciences, it mult be placed under this 
not turn'd into great Sages by the Application of firſt Head. (7) Morality is concern'd about the 
liberal Studies, doth no more detract from the Ex- Improvement of Mens Minds, and che Advance- 
cellency of ſolid Learning, than ic doth from the ment of a ſocial Lite; Phyſick hach che Health of 
Efficacy of Medicines, that they are not able to the Body under its peculiar Care ; and Mathema- 
recover Dead Men. To bim that bath ſhall be given: ticks are of apparent Uſe and Benefit in the In- 
Matth. xxv. 29. (4): And Learning, as Horace vention of ſo many Arts for the Profit and for the 
ſays, Lib. 4 Ode 4. v. 33, 34. vim promovet inſitam; Conveniency of human Life. By that Learning 
and where that vi- inſita, that Natural Vigour is Which we term Elegant and Curious, we under- 
wanting, the other Gift is vainly beſtow'd. ſtand ſuch as is not indeed of fo neceſſary Uſe, 
We may obſerve farther, that as Learning can- as to render the Life of Man leſs Sociable or leſs 
not alter native Folly, ſo neither can it reform a Convenient upon the want of it; and yet is wor- 
native Diſpoſition to Wickedneſs and to — 417 thy of the Enquiries of Ingenious Perſons; be- 
which, on the contrary, grow more incurable by cauſe it either leads us deeper into the Diſcovery 
its Application; drawing thence a Supply of of the ſecret Works of Nature, or ſhows the ſin- 
Arms for their open Defence. Tis a Remark of gular Excellency of Human Wit and Cunning, or 
Hobbes (b), that without Learning it & impoſſible for a- preſerves the Memory of Things and Actions, and 
ny Man to become either excellently Wiſe, or (unleſs his the Records of Mankind. And ſuch may we rec- 
Memory be hurt by Diſeaſe, or ill Conſtitution of Or- kon the Knowledge of various Tongues, Natural 
gans) excellently Fooliſh (e). Experiments and Speculations, the more fine and 
But the whole Courſe of thoſe Purſuits which ſubtile Parts of Mathemacicks, Hiſtory of all kinds, 
paſs under the Name of Learning, is not all of the Criticiſm, (as it preſerves Authors correct and en- 
fame Nature, and therefore ſhould not be all tire) Poeſy, (8) Oratory, and the like. Which are 
rated at the ſame Price, We may divide Learning all in themſelves excellent, and worthy of Praiſe, 
then into three Kinds, ſuch as is Uſeful, ſuch as is and ſerve for the Garniture and Ornament of Hu- 
Elegant and Curious, and, laſtly, ſuch as is Vain and man Improvement; according to which Meaſure, 
Inſiguificant (6). Uſefe! Learning may be again di- both the Practice and (9) the Value of them are to 
vided into three Claſſes, AMoraliry, Phyſick, and be ftated and determin'd. 
Mathematicks, For Divinity ſtands on its own Bot- Vain Learning we call, not only ſuch as is made 


* 


— 


— 


(a) Quindilian Inſtit. I. 6. c. 6. Plus fine Doctrina Prudent iam, quam fine Prudentia facere Doftrinam, certum et, 
(b) Leviath. c. 4. (e) Add Bacon, Eſſay 48. | 


(3) Montagne's Words are, «© The moſt Learned are not the leſs Fooliſh, I love and honour Knowledge as much as they that 
« have ir, and if it be rightly uſed, it is the moſt noble and powerful Acquirement of Men. But as to thoſe (and there are a 
« yaſt Number of them) who place their chief Excellency and Worth in it, and referre their Underſtanding to their Memory, 
« Sub aliena umbra Latentes, (as Seneca ſpeaks, Epiſt. 33) and can do nothing without a Book: I hate them, if I may ſo ſpeak, 
= © almoſt as much as a Blockhead. In my Country and Time Learning has done much Service to the Purſe, bur little to the 

| « Soul. If it meets with dull Men, it loads and choaks them, becoming a crude and undigeſted Maſs, if with ayry Minds, it 

« purifies their VVills, and ſo ſubrilizes their Notions as to turn them into nothing. Tis a Thing of almoſt an — Nature; 
* 2 very uſeful Addition to a generous Mind, but pernicious and hurtful to any other: Or rather tis a Thing of a precious Uſe, 
« which can't be attain'd at a cheap Rate. In one Man's hand tis a Scepter, in another's a Fool's bauble. Eſſays, Lib. 3. Chap. 8. 

(4) This Maxim of the Goſpel, which our Author applies in the Stile of a Preacher, is meant in another Senſe, 

(5) See Seneca de Brevitate Vite, Chap. 13. and his Epiſtle 88. where there are alſo many other fine Reflections on Study 

(7) 1 wonder our Author hath ſpoke nothing of Logick, which is abſolutely neceſſary, whatever Science we purſue, if we 
OW it = Benefit. See Mr, Clerc's Preface to his Latin Logick, and The Ars of Thinking, as alſo the Second Volume of Par- 
TDaſiana, Art. 2. | 

(8) This Science though of no great Uſe, yet is often pernicious, becauſe tis very ſubje& to be abuſed. Let us hear Mon- 
Pagne about this Matter. An Orator of old ſaid, That it was his Work to make ſmall Matters appear great. He is a Cobbler 


* ä K that makes great Shoes for à ſmall Foot. They were whipped in Sparta who profeſſed any Arr of Cheating or Deluding. We 
vt | ©: may believe that Archidamus King of Sparta could not hear without Aſtoniſhment the Anſwer of Thucydides, . was 
e. a asked, Who was beſt at Wreſtling, Pericles or He? He ſaid, This is very hard to determine, for when I have thrown him to the 
p * * he'll perſwade them that * it, that be did net fall, and ſo win the Prize. They that mask and paint Women do lefs 
F F * becauſe tis no great Matter whether we ſee them in their pure natural Shapes or no, but theſe make it their Buſineſs to 
, e RET Gny Eyes, but our Judgment, and to baſtardize and corrupt the very Eflence of Things. Thoſe Republicks who 
ao « mainrain'd a regular Order and Policy, as the Cretans and Lacedemonians, ſet no Value upon Orators. Ariftetle defined Rhe- 
le : _ wiſely, calling it, an Art to perſuade the People, but Socrates and Plato called ir an Art of Soothing and Deceiving ; 
ry . = thoſe that deny this in the general Deſcription, verify it fully in their Rules. It is an Inſtrument invented ro manage and 
ing . - up _ Multitude and diſorderly Societies, which is never made uſe of but as a Medicine. Where the Vulgar or the Igno- 
ll _ 2 r have the Power, as they had at Athens, Rhodes, and Rome, or Things were in 1 7 Confuſion, there Orators 
wm ad chen * ul.” Eſſays, Lib. 1. Chap. 31. Where we may find many other fine Things about this Matter. To theſe we may 
Th It 2 gment of a Modern Author, whoſe Authority is of great Weight. © In Diſcourſes by which we ſeck rather to pleaſe 
9 ut vert, than to inſtruct and compleat the Judgment, we can't blame ſuch ſort of Ornaments as are taken from Figures. 
i». e ene Order and Elegancy, the whole Art of Rhetorick, all irs near Applications and figurative Expreſſions, ac- 
ey they . 8 to the Rules of Eloquence, ſerve only to beger falſe Notions in the Mind, and corrupt the 2 ſo that in Effect, 
8 yes — but perfett Cheats, and conſequently ought to be avoided in all Diſcourſes which are defigned to inſtruct, 
chat it ma y muſt be eſteemed great Defects, either in the Language or Perſon that uſes them, ſo far as Truth is concerned. Hence 
" dar, appear how little Regard and Concern Men have for the Truth, ſince theſe fallacious Arts have ſo great Eſteem and Re- 
achot Fs te chem. Bur Eloquence, like the fair Sex, hath Charms too powerful to admit of any Contradiction, aud 
0 1 20%, & ain to diſcover any Faults in theſe Arts of Deceiving, ſince Men take Pleaſure in being cheated. ”. Mr. Locke's Phil. 
% r 1 642, See alſo what I have ſaid upon this Subject, concerning the Pulpir, in my Preface upon Tom. 2, of Archbi 
ein- ure to read rmons. As to Poetry, there is an excellent Diſcourſe in Are, 1. of the Parrbaſiana, Tom. 1. which 't will be a plea- 
Ve muſt obſerve here, that ſom | i i in whi 
10 br , ſome of theſe Sciences are neceſſary, if not in themſelves, yet in Reſpect to others, in which 
my 7 vos _=_ 2 made but by their Help, ſuch, for Example, is Hiſtory, in Reipect of Politicks, and Criticiſm in Reſpett of 


v. See Mr, Clerc's Ars Critica in the Preface. 
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up of falſe and erroneous Notions ; but likewiſe 
all thoſe Inventions of Crafty or of Idle Men, fer 
up to amaze our Minds, and to hinder us from the 
Purſuics of ſolid Knowledge. Amongſt which, as 
we muſt needs reckon many Opinions of the Old 
Philoſophers, ſo very diſagreeable to the apparent 
Nature of Things; ſo we think it will not be over- 
ſevere to join to them the greateſt part of that 
barbarous Cant, which went under the Name of 
School Learning in the Ages preceeding the Refor- 
mation of Religion; and which is ſtill, reſolutely 
maintain'd by ſome Men, either becauſe they 
know no better, or becauſe they are aſham'd to 
unlearn, what they have made themſelves Maſters 
of with ſuch prodigious Labour, or becauſe tis 
the manifeſt Intereſt of the Papal Monarchy to keep 
Mens Wits employ'd on Trifles, for fear they ſhould 
make ſome very dangerous Diſcoveries (a). Now 
the greater Proficiency any Perſon hath made in 
ſolid Knowledge, the more he deſpiſes theſe empty 
and unprofitable Enquiries. 

Another thing to be conſider'd by thoſe who 
diſpute about the Uſefulneſs of Learning is this ; 
that the Faults of bad Inſtitution and of Hotbrain'd 
Pedants, are not to be charg'd on the Sciences 
themſelves (b). Is ir likely, that ſound Knowledge 
and Wiſdom ſhould be learnt in ſuch a School as 
Agathias deſcribes under the Philoſophaſter Uranius? 
At-their Meetings, ſays he, every one talks as he pleaſes 
about the ſublimes#t Matters, and Points of Divine Sei- 
ence; and tho they are perpetually canvaſſing theſe Due- 
ſtions, yet they neither perſwade others, nor will ever lay 
afide the Notion they themſelves have taken up, but 
whatever they be, defend them Tooth and Nail, again#t 
all Oppoſers. When the Diſputations are over they depart 
mutually incens'd, and vent their Rage again#t one ano- 
ther, like quarrelling Gameſters, in the moit abuſive 
and foule#t Ribaldry (10). Thus the Contention ends, 
without the leaft Profit given, or receiv d; and thoſe 


of Terms; but that they ſearch into the ſolid 


who went to the Engagement very good Friends, come 
away mo#it violent and ſpiteful Enemies (c). 
But ſuppoſing things rightly order'd, can any 
one doubt, whether a Perſon endow'd with good 
Natural Abilicies, and inſtituted in ſolid Learnin 
will not diſcharge the greateſt Affairs with more 
Accuracy and wich more Diſpatch, than if he de. 
pended on the bare ſtrength of Nature, and neg. 
lected other Aſſiſtances (4) (11)? But then all 
thoſe who apply themſelves to Study, ſhould he 
exactly careful, firſt that they direct their En- 
quiries to a good End, the Service of Life, or 
the Improvement and Perfection of their Minds: 
and not make uſe of them for idle Amuſements, or 
pleaſant Methods of paſſing away Time. Ariſi. 
— (12) in Diagenes Laertias being ask d what Things 
ngenuous Children ſhould be taught, anſwerd, 
Such as they may uſe when they come to be My, 
'T would not be only ſhameful, but wicked, if thoſe 
whoſe Heads are fill'd with brave Notions and 
Sentences, ſhould do no more Good than common 
Ideots (13) (e). The Eghprians call'd their Li. 
braries Phyfick-Shops for their Souls, intimating their 
Uſe as well as their Excellency (F). And Arrian' 
Epictetas (g) thought he could not give a work 
Character of Mens being falſly and inſignificantly 
Learn'd, than to ſay that they were Lyons in their 
Schools, but meer Vermin out of them. 
They are likewiſe to take heed, that they do not 
reſolve all Science (14) into bare Authority (6), 
and Cuſtom of Speech, and an unintelligible Ser 


Foundations of Things, and build their Schemef 
on evident Reaſon. As for thoſe Things whi 
they cannot yet bring to clear Demonſtrati 
there muſt be no Stubbornneſs or Obſtinac 
mnintaining them; but a former Opinion muſt 
willingly quitted, upon a better and a more cer- 
tain Information; becauſe 'tis very likely another 


_ ; 0 — 
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Et ſtultus labor eſt ineptiarum. 
(b) Vid. Charron, J. 3. c. 14. n. 21, &c. 


(10) See about the Abuſe of Diſputes, a fine Paſſage in Montagne's Eſſays, Lib. . Chad. 8. which is copied out with ſome 
ſmall Auen . by che Author of the Art » Thinking, Part 3. — 19. 85 Te 2 er 

(11) Plutarch 8 Greek 15, O 3 deofunn!c e Ty raid au d, drogexlg. 0 3 nedxlin& A uutgi r ehen 

o quotes here the Saying of an ancient Greet Poet, Fegupadla αẽůacv dN, 9 walls 


glas, dpuuo F xz Anus. The Author a 
2 Y Nee, He that a ets Learning ſhould grow wiſe by it. 


* 2 


(12) The Greek is, O 3 d 'AeianrQr iyumndec, nua dei & N W MA U pardelvew; bon, ors Are be xt 


gor]at- 


(13) Iſocrates's Words are, Og; [ ongrcets) xe dps wh ves Taumys 
4 Tels Epgors meAud Jy Negvor VESANMEY wirns Tha dnnStHiar , 
Nuey, V. ues F iF TeTWY αν ar, ir ds 3m mVAv xgeifov BY d F N e noi uus meinde EAC eu, in u, 7 a xtis 
WW Av1s, 1 Av \@gigety by This ue mig undd meds & (lov ei» 


n Ala, ei u Tis des N + Biov uh es meds T8 HAN 
(14) Tully's Latin is, Obeſt plerungue ius, qui diſcere volunt, autberitas 89 _— year ſuum judicium at 
bibere : id habent Ratum, quod ab eo, quem probant, judicatum vident. | | 


exerfws Seu dun, Xs turkey EY ew &V This ws 
Lucian's Greek is, Q AN N nv dew moni mh wal 
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(a) See Hobbes's Leviath. c. 46, 47. Plutarch (in Alexand.) has left this Cenſure of Ariftotle's Metaphyſicks, that they can 
ford no real Advantage to the Teacher or the Learner. Martial. II. Epig. 86. | : 
Turpe eſt difficiles habere nugas, | Tis ſhameful Men ſhould needleſs Knots invent 
To prove laboriouſly Impertinent. 

(c) The Maſter is deſcrib'd very agreeable to his Scholars, Bearing above the ral 
only by Impudence, and Volubility of Tongue, he appear'd the firſt Fool of the Herd, and conguer'd thoſe that knew nothing, by knw 
ing juſt 4s much. The like Form of Diſputation is ridicul'd by Lucian, in his Accuſato, and in Charron. d) Plutarch de E. 
ducat. The Life of Contemplation is of no. Uſe unleſs Afton be added. And the Man of Action cannot but miſtake and miſcarry, with» 
the Aſſiſtance of Study and Contemplation. Saluſt. Jugurth. The more Reaſon have we to wonder at the Perverſneſs of thoſe who ſuf! 
their Parts and Genius, the beſt and the nobleſt Advantage of a Mortal Nature, to ruſt in Idleneſs, and to grow dull and barren throw) 
want of Culture. Alian. V. A. I. 7. c. 18. When the Mitylenians were Maſters of the Sea, they impos'd this Penalty on their Revaltet 
Allies, that tbey ſhould not teach Children Letters or Muſick : Thinking it the maſt grievous Puniſhment that could be inflicted, to lie i 
utter Ignorance of the Liberal Arts. Add, Cic. Off. I. where he ſpeaks of the Study and Search of Truth. (e) I hate dn 
(ſays Old Pacuvius, in Cell. I. 53. c. 8.) that are Philoſophers in Opinion, and Drones in Buſineſs. Iſocrates Encom. Helen. The Sophit 
ought to have inſtructed their Scholars in Things which are of Uſe in Common Life, and to have exercis'd them in the il ful Managenen 
of Civil Affairs; taking this for a certain Truth, that a competent Knowledge of Profitable Points, is highly preferrable to the mf 
exquiſite Attainments in unneceſſary Speculations, and that it is much better to excel others a little in Great and Important Things, tba 
#0 go far beyond them in ſmall Matters, eſpecially in ſuch as contribute nothing to the Aſſiſtance of Life. Lucian in Conviv. Ii 1" 
Purpoſe to be Wiſer, unleſs we are Better. (f) Diodor, Sic. I. 1. c. 49. 
Nulſius addictus jurare in verba Magiſtri. Vide Ciceron. de Nat. Deorum, I. 1. c. 5. Seneca, de Vita beata, c. 1. 


(e) I. 4. c. 3. () Horat, J. 1. Epiſt. 1. veſt '+ 
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Wan may have more quick and more piercing Labours, or any other way. Upon this account 
Parts than our ſelves ; and becauſe every new Day Gluttony, Drunkenneſs (4), Immoderate Uſe of - 
may correct ſome Miſtake in the former. And men, and the like Exceſſes are to be avoided. Tis 
this teachable Diſpoſition is a moſt infallible Mark a famous (5) Saying of Democritus in Plutarch (d), 
(15) of a generous Mind (a). Laſtly, Care is to F the Body ſhould bring an Action of Damage again#t 
be us d, that they do not in ſuch a Manner bury rhe Soul, the Soul would be ſure to be Caft, Though 
themſelves amongſt their Books, as to neglect o- to this it might be replied, that the Miſtakes of 
ther Duties, and render themſelves (16) unfit for the Mind in Reference to Food, and Pleaſure and 
the Genius of a Civil and Sociable Life. For Pe- other Things, which concern the Preſervation of 
dantry of Mind is a (17) Vice not peculiar to Scho- the Body, do all proceed from its yielding to the 
lars, but runs in ſome Meaſure through the whole Corporeal Appetites and Affections, contrary to 

World, and infefts Men of all Orders, Profeſſions the Admonitions of Reaſon: So that the Mind is 
and Conditions. never of it ſelf the Cauſe of bringing the Body in- 
XIV. But although the principal and the moſt to a worſe Condition than ordinary. And there- 
laborious part of human Improvement is concern d fore to Democritm's Saying on one fide, we will 
about the Mind, we muſt not in the mean time oppoſe the no leſs renown'd Sentence of (5) Theo- 
(1) negle& the Body; ſince (2) the Mind makes pbraſtus on the other; The Soul (ſays he) pays large 

Uſe of its Supports, and can never riſe to any Rent to the Body for its Dwelling. | 
great Atchievement, if this Inferior be ill affected. XV. Our Life is given us by our Great Creator, 
We are oblig'd therefore, as much as in us lies, as a kind of Courſe or Race, in which we might 
to ſecure (3) a Sound Body for our Sound Mind to exerciſe our Strength and Abilities by the Directi- 
lodge in (b); and rather to harden our Limbs and on of Reaſon: And therefore it is not to be mea- 
Conſtitution by long Endurance of Labour, than ſur'd by ſo many times drawing Breath, but by a 
to ſoften or break their Strength by Effeminacy conſtant Succeſſion of good Actions. Every one 
and Idleneſs (c). Pyrrbws is (aid to have made this is therefore to take Care, that he be not {nvocoy 
only Requeſt to the Gods in his daily Devotions, % dytens (e), an uſeleſs Burden to the Earth; unpro. 
du e, to be well in Health, judging this Blefling to fitable to himſelf, and troubleſome to others, (2) 
contain under it all Degrees of Happineſs, Care born only to increaſe the Number of Mankind, 
is likewiſe to be taken that our Bodily Force and and to devour the Proviſions of Nature, (3) and 
Vigour be not weaken'd by Intemperance in Meat that he do not only live for the Sake of his Palate 
or Drink, or by unſeaſonable and unneceſſary (F) (4). Farther, ſince human Induſtry _ 
| LPN monly 
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(a) Plin. N. H. I. 3. Proem. is not to be look'd upon as a Wonder, that Mortal Creatures ſhould be incapable of knowing all Things. 
Idem |. 11. c. 3. By my frequent Contemplations on Nature, I have been inſtrufted never to call any thing incredible that ſhe performs. 
Diog. Laert. I. 10. In Natural Enquiries we are not to proceed according to ſtrict Method and Rules, but according as the various Ap- 
Prazances offer themſelves to our Obſervation, and incline our Fudgment. Cicero de Nat. Deor. I. 1. The Authority of thoſe who pretend 
fe Teach, often proves a Hindrance to thoſe who deſire to Learn. For by this Means they negle# to apply their own Fudgment, and to take 
every Thing for fixt and certain, which they hear delbver'd by thoſe whom they admire. Quinctil. Inſtit. I. 3. c. 1. They love the Path 
which they firſt trod in, whatever it be. And you will find it a moſt difficult Task to make Perſons change ſuch Opinions as they imbib'd 
when they were Children; becauſe every one rather wiſhes to have his Trouble over, than to continue it, to have learnt formerly, than to 
be a Learner now. Idem |. 7. c. ult. No Body is willing to ſee a Thing leſſen'd, in which he once appear'd Great. Net, as Plato obſerver, 
de Repub. I. 5. *Tis very unjuſt to be angry with the Truth. And all farther Study would be in vain, if it were unlawful to improve the 
Diſcoveries of thoſe that went before ws. (b) To this End it may be uſeful ro read that incomparable Book, Medicina Mentis d 
$ Corporis, by Mr. Tchernhauſen. (c) Vide Diodor. Sic. I. 1. c. 45. (4) De Sanitate tuenda, Add. Bacon EI. 30. (e) Homer, II. Z. 

F) Ovid. de Pont. I. 1. El. 6. Mors nobis tempus habetur iners, 5 
To be Idle's to be Dead. ; 
Sil. Ital. I. 3. Quantum etenim diſtant a morte ſilent ia vits ? 
A filenr Life is an untimely Grave. 


Theocrit. Idyl. 14. IToieiy n eg v N. | 
Buſineſs ſhould be pli'd whilſt Age is green. Add. Gell, JI. 19. c. 10. 
(15) Sophocl. Antigone. Ax“ dea Aline & code, mf dv darein] True Wiſdom is not Stiff or Poſitive, 
Hex d nr, oh 72 pal Teivery yay. Nor thinks it a Diſgrace to be Inform'd. 
® (16) & A Learned Inſtitution leads afide from right and plain Reaſoning, thoſe who keep their Eyes and their Thoughts con- 
= ©. nually fix'd upon their Books. Lucian Conviv. | | 
| (17) Here js a Fault in the Or nal, that quite ſpoils the Senſe, wiz. initium, for, vitium; and cis ſurprizing that Mr. Hert ius 


did not correct it in his Edition 5 1706. Indeed all this is taken, Word for Word, out of the Art of Thinking, Diſc. 1. and the 
; Author ought to have referred us to the Original where he had it. 


4 3 I 1 2 (in Charmid. p. 464.) Seneca Epiſt. 14. in the Beginning, and Hierocles upon Pythagoras's golden Verſes, 


(=) Corpori vace, cujas fulturis animus ſuſtinetur, Plin. Eyiſt. Lib. 1. Ep. 9. The Author alludes to this and the following paſſage 
: 'G h he does not quote them; nor are they diſtinguiſhed by the 7talich Letter. ann 


3) Orandum eſt, ut fit mens Sana, in corpore Sano, i. e. We muſt pray for a Sound Mind in a Sund Body, Juv. Sat. 10. v. 336. 


4. Juvenal. Sat. 11. 
This v Noſcenda eſt menſura the ———— A Wiſe Man's Power's the Limit of his Will. 
3 — Verſe does not reflect upon an Exceſs in Eating and Drinking, but upon ſuch exorbitant Expences as Men are at, nor, 
| — ſelves berg they are Rich enough to bear them. For tis a Proverb ſignifying, That Men ought in all Things to examine 


they are capable of, and able to do. Our Author eſe Words about Intempera 
1 his Ae moirs collected by Xenophon, Lib. 1. Chap. 3. more fitly referrs us to Socrates his Words abo mperance, 


= — Bucce || Fools only make Attempts beyond their Skill; 


At 5) Plutarch's Greek is » Os & N Gus Iugoutr Th iv bg dH dv awry empuyfiv. The Reflection which our Author 
0 3 theſe Words, is not altogether proper, for t oveh Briskneſs of Spirits, and other Motions of the Body have great 
my r the Soul, there ate other Yaſſions purely Spiritual, as Covetouſneſs, c. which are not leſs violent, and do much 
T 


pode — Conſtitution of Body. See my Treatiſe of Games, Lib, 3. Chap. 4. $.6. and Chap. 5. S. 11, Ce. 
& XV reef is, end * —_ Net Eb %ο F , in Plut. | 

(3) Fol 2)' Nos numerus ſumus & ffuges conſumere nati.” Hor. Lib. 1. Ep. 2. v. 27. Le 

4) Cice nal is referr'd to without Quotation, Aut quibus in ſolo vivendi cauſa Palato ef. Sat. 11. v. 11. 
lee — de Nat. Deer. . 2. Mibi enim, qui nihil agit , eſſe omnino non videtur, i. e. He that doth not ſhew himſelf in Action, 
F me to have loſt his yery Being, But this is nothing to our Author's purpoſe, For by theſe Words one of the 
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monly exerciſes it ſelf one of theſe two Ways, 
either in procuring Things neceſſary for the Pre - 
ſervation of Life, or in diſcharging the Offices of 
a Social and a Civil Condition ; which admit of 
great Variety, and do not all ſuit alike with all 
Men's Capacities and Abilities (a) ; it is manifeſt 
that every Man ought with early Care to chuſe 
out and undertake ſuch a Courſe of Life as is Ho- 
neſt, Profitable, and Comporting with his Parts 
and Strength. In which Ghoice (0), Men are 
uſually determin'd, either by Impulſe and Inclina- 
tion of Genius and Fancy, or by ſome peculiar 
Aptneſs of Body or Mind, or by Condition and 
Quality of Birth, or by the Goods of Fortune, 
or by the Authority of Parents, and ſometimes by 
the Command of the Civil State, or laſtly, by the 
Invitations of Opportunity, or by the Compulſion 
of Neceflity, (5) Iſocrates in Areopagit. gives us 
this Account of the old Athenians. Under ſo great 
an Inequality of Fortunes, they could not preſcribe to all 
the ſame common Exerciſes ; and therefore they put them 
in different Ways according to their Circumſtances and 
Condition. The Meaner ſort they engag d in Agriculture 
and in Trading; well knowing, both that Idleneſs was 
the Cauſe of Poverty, and Poverty a Temptation to In- 
jury and Miſchief. So that by removing thu Fountain 
of Vice, they thought they ſhould prevent the Evils 
which usd to flow from it. As for the more Wealthy, 
them they compell'd to apply their Minds to Horſemanſhip, 
Feats of Body, Hunting, and Philoſophy: Apprebending 
that ſuch Employments and Amuſements muſt needs have 
this good Effect, to make ſome excel in Virtue, and to 
keep others from being notorious in Vice. It was an Or- 
dinance amongſt the Egyptians and Indians, that e- 
very Man ſhould follow his Father's Trade. Diodor. 
Sic. J. 1. c. 74. and 1.12. c. 41. (6) The Reaſon of 
which Inſtitution is given by Tſocrates, in Laud. 


Buſir. The like Cuſtom was receiv'd amongſt t 
Peruvians, under their ancient YTncas ; the Nobility 
alone being allow'd to improve themſelves by the 
Study of Letters. De la Vega. J. 4. c. 19. "Tis a true 
Obſervation of Xenophon, Cyreped. l. 2. Thoſe Perſons 
arrive at the greateſt Height and Perfection in particyly 
Attainments, who have given themſelves wholy 10 ſom 
ſingle Purſuit, awoiding Multiplicity of Buſineſs and if 
Enquiry. As he ſays well in another Place, 1;;.$ 
Ia impoſſible that a Man who profeſſeth many Arti toge 
ther ſhould excel in all. Hence it appears, that not 
only choſe Perſons do live in a Stare repugnant to 
ſound Reaſon, who maintain themſelves by Rob. 
bery or Villanies ; but thoſe too, who withdraw 
themſelves unneceſſarily from the common Dutic; 
and Offices of Life: ſuch are many of the modern 
Hermits and Monks, as well as ſome of the ancient 
Philoſophers. But thoſe who chiefly fall undet 
this Cenſure, are the ſturdy and able Yagrants, who 
abuſe the Divine Name into a Trade of getting 
Money, and make Gon, as it were, their Triby: 
tary. The Wickedneſs of theſe Varlets is the 
greater, if they voluntarily maim or diftort any 
of their Limbs, ſo as to render themſelves incaps 
ble of doing the World any Service, though they 
ſhould afterwards. deſire it. Tis a Cuſtom very 
remarkable amongſt the Chineſe, that no Perſon of 
ſound Strength is permitted to beg, although he be 
blind; ſuch unfortunate Wretches being imploy' 
in turning Mills, from which Service they eam 
their Subſiſtence (c). — 
Again, Since Time runs on with ſuch ſwilt 
Steps, ſince. Death ſurprizes Men ſo often when 
they leaſt expect it, and is always beyond their 
Power to avoid; thence it follows, that tis our 
Duty to make an early (7) Uſe of Life, not to 
begin too long a Thread of Actions, not to lay 
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Dialogiſts labours to prove a Providence, againſt the Epjcureans that denied it: for, ſays he before, To malntain that there ar: u 
Gods, and to deprive them of all Care and Action, is much the ſame thing; for he that doth not, &c. So that this Paſſage could n 
be ficly applied to the Idleneſs of Man, but by a Preacher: He might much better have quoted Saluſt's words, who ſays, Ihr 
« they only live truly, who are buſied in doing Good, the Idle Man's Life is Death,” Sed multi mortgles dediti ventri, atyit 
Somno, indodi, incultique vitam, ſicuti peregrinantes, tranſiere, quibus profecto contra naturam corpus voluptati, anima oneri fuit. Ein 
ego vitam, mortemque juxta exiſtimo, quoniam de utraque ſiletur. Verum enim vero is demum mihi vivere, atque ffui arimd videtu, 
qui aliquo negotio intent us, præclari facinoris, aut artis bong famam querit, De Bell. Catilin. ch. 2, Maximus Tyrius alſo ſays, That 
idleneſs belongs to none but a Dead Man, 5 Fan, 49 wown TivO- d daa dn M vexps- Diſſert. 35. Mr. Bruyere allo hu 
4 fine paſſage, which may perhaps agree better than all theſe Quotations of old Authors. There are ſuch Creatures made 'f 
«GOD as are called Men, who have a Soul, which is a Spirit, whoſe Life is wholly employed, and all their Thouphrs taken ip 
« in ſawing Marble: This is very filly, and a Thing of little Worth; and there are others that wonder at it, but are nevertte 
« leſs uſeleſs, and ſpend their Days in doing nothing; this is worſe than ſawing Marble. Character of the Manners of tbi 47 
Chapt. of Judgments, pag. 459, 451» See what I have ſaid in my Treatiſe of Games, Lib. 1. Chap. 1. S. 1. and Lib. 4+ Chap. 5. 


a) vide Eſſais de Morale, Vol. 3. pag. 44, 202. n „ 
b) Vide Mr. Oſtervald's Cauſes of Corruption, Engl. Ed. p. 227, Ce. rl 
(c) Mart. Hiſt. Sin. J. 1. c. 34. | 5 


1 


(5) Iſocrates's Greek is,“ Ammi]ag vs © 63 ms aura; dye NengiCds N cio by, dvoudnus Td & glo- Tolar FELL, 
F eviay Newoner, i h ee acgn]atlov. Tas wy d waod\iceeor aegnol]ag, & Tis yogjiae & Tds tlpmeic; Logon ein, 
74g 4% A welas, Md Tas a Hyvourrus* Te N ngnugyias, d Tas Smeldg' avaugiV]es bv d dpyiv Y an, & νννανEe TT) 
x) GANG uuf nde - TH ber Rewer uyvoutrvay. Ths 5 gi ie nenTHpives, N imixtv Y 7d ju,X,, Y" 


Mods x) F giAoTopiay, ndytaomy dateitew gli th Tim, Th WA" Nagkegria; ry reh, . 5 hl mice 
ATOY - 3 | ; 


(6) Jhocrates only ſays, that Buſitis would have no Man have more than one Trade, or Profeſſion, becauſe tis nor poſſidle? 
excel in ſeveral. *Ag} ts evmis ms airs wetter usrromelle dm ment mbar el; Th; od wimCannouthe; mhs z phase 
e Y reg dnerfas Hu Y m mls ad mi, See, owes Sui, eie VC o F vas VT AS Vlag. 9 chat be hi 
better have joined this with what he quotes out of Xenophon's Cyroped. Lib. 2. Chap. 1. S. 8. and Lib, 8. Chap,,2. 5. 4. 


(7) © The moſt glorious and principal Work of Man is to live well. All other Things, as to Reign, Eſtates, Build, 9 
« bur Appendages and Helps for the more — Yr are mean Souls, who are buried in Buſineſs, and do not know 10" 
« difencangle themſelves, nor to leave them and reſume them.“ Mantagne's Eſſays, Lib. 3. Chap. It. K. 


| | | Bas © 
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too vaſt a Train of Deſigns (a). We ought like- 
wiſe to have the Accompts of our Life always 
drawn up in a Readineſs, and to harden our Minds 
betimes againſt the Terror of Dying ; that without 
a trembling Reluctancy, without repining at our 
Creator's Pleaſure, we may reſign, when he de- 
mands it, what he lent us of his Free Bounty, un- 
der no Terms of keeping (b). | 1 5 

XVI. How paſſionately every Man loves his 
own Life, and how heartily he ſtudies the Secu- 
rity and Preſervation of it, is evident beyond Diſ- 
pute. But it will admit of a Debate whether the 
bare Natural Inſtinct which he enjoys in common 
with Beaſts, inclines him to theſe Deſires; or 
whether he is not engag'd in them by ſome Supe- 
rior Command of the Law of Nature. For, in as 
much as no one can, in a legal Senſe, ſtand oblig'd 
to himſelf, ſuch a Law ſeems to be of no Force 
or Significancy which is terminated in my ſelf, 
which I can diſpenſe with when I pleaſe, and by 
the Breach of which I do no one an Injury. Be- 


Law about this Point, ſince the anxious Tender- 
neſs of Self-love would beforehand drive us ſo 
forcibly on the Care of our own Safety, as to 
render it almoſt impoſſible for us to act other- 
wiſe (x). If then (2) a Man were born only for 
Whimſelf, we confeſs it would be convenient that 
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hut ſince by the univerſal Conſent of all Wiſe 
Men it is acknowledg'd, that the Almighty Cre- 
Wator made Man to ſerve him, and to ſet forth his 
WGlory in a more illuſtrious manner, by improvin 
the Good Things committed to his Truſt ; an 


2 — 


— 


— — — 


ſides, it looks like a needleſs thing to eſtabliſh a 


W he ſhould be left entirely to his own Diſpoſal, and 
be allow'd to do whatever he pleas'd with himſelf. 
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ſince Society, for which à Man is {ent into the 
World, cannot be well exercis'd; and maintain d, 
unleſs every one, as much as in him lies, takes 
care of his own Preſervation; (the Safety of the 
whole Society of Mankind, being a thing unintel- 
ligible, if the Safety of each particular Member 
were an indifferent Point), it manifeſtly appears, 
that a Man by throwing aſide all Care of his own 
Life, tho' he cannot properly be ſaid to injure him- 
ſelf, yet is highly injurious both to Almighty 
God, and to the general Body of Mankind (c). 

It was not rightly inferr'd in the Argument we 
juſtnow mention'd, that the Law of Naturedid not 
concern itſelf with this Matter, becauſe Inſtin& 
did before drive us on the like good Reſolution. 
We ſhould rather imagine, that the Force of In- 
ſtin& was ſuperadded (as an able Second) to the 
Dictate of Reaſon ; as if this Help alone could 
{carce make a Tie ſtrong enough to keep Man- 
kind together. For indeed, if we reflect on the 
Troubles and Miſeries that conſtantly wait on Hu- 
man Life, and do ſo far outweigh that little and 
mean Portion of Pleaſure (3), which through a 


_ perpetual Repetition, grows every Day more flat 


and languid, ſo that: we muſt needs loath it in 
every Enjoyment ;' and if we conſider farther, 
how many Men have their Days Ned only 
to make them capable of more Misfortunes and 
Evils; who is there, almoſt, who would not rid 
himſelf of the Burthen of Life, as ſoon as poſſible, 
if Inſtin& did not render it ſo light and ſo ſweet; 
or unleſs ſo much Bitterneſs or ſo. much Terror 
were join'd to our Notion of Death? And yet 
who is there almoſt who would not break through 


the bare Oppoſition of Inſtinct, had not the Com- 


} 


= 


Non eſt, crede mibi, ſapientis dicere vivam : 
4 ' FSera nimis vita eſt craſtina : vive hodie. 
iat. |, 1. Epiſt. 4. N | 
| Inter ſpem curamque timores inter & ira, 
Omnem crede diem tibi diluxiſſe ſupremam ; 
Grata ſuperveniet, que non ſperabitur , hora. 


il. Ital. Lib. 3. 


* 
n 
* 2 


grevitaſque vetat mutabilis bora 


Prolatare diem. 


(a) Martial, I. t, Epigr. 16. Ars longa vita brevis. Hippocrat. 


* o 
— 
* 


The Future is the Tenſe of Fools. Delay 

May make to Morrow Late; be Wiſe to Day. | 
Whilſt Hopes, Cares, Fears and Frets to plague you join, 
Think every Day your, Jaſt that is to ſhine, | | 

"Tis not expecting makes a Bleſſing dear: 

An Hour's Reprieve is worth a Vulgar Year. ' 


Time ever on the Poſt and on the Chasge, 
Forbids us to delay, ———-- 


are longam. 


= rat. Carm. 1. 4. Vite ns brevis ſbem nos vetat incho 
: The ſhortneſs of our Mortal Line 
75 Forbids a longer Thread in our Deſign, . 


(b) Sil. Ital. 1. 3, | _ 
PW Ui futile nomen, Pi 
| Ni decus adfuerit patiendo, ubi tempora lethi . 
= Proxima ſint. 
9794 "ug N. H. J. 7. c. 40. 
ar. 7e Yi Ee. 
e World. After what manner 
een, Eflay 2. See 


* 


alſo Montagne's 


ak (c) Compare Ant. Marth. de Crim. Prolegom. c. ;. J 4. 
ö TH #8 | 1857 

Zern. . XVI. (1) Senec, de Benef. Lib. 4. Chap. 

9 * ! cobort and us eſt, quem adeo dam naſcitur trabit. 

ral 


ed, . 18. Note 1. of the foregoing Chapter, t 
75 * cannot always ſo rell Cons : 
201 le, or hurtful, to our own 9 i 


emoirs of Socrates, Lib. 1. p. 423. 
(2) The Obligation of —— 


mes too blind, to le rierten 


ü ave to its Direction entire 
me Intereſt does, 


Food of Socle 


Y, 4 


. © « 3 


greater than its Comforts. 


LILY 


.The places are marked 
aut þ Nein b TSOY 3! 


n 


One Day paſſeth Fudgment on another, and the laſt on all, . 
ws 3 dg ne + N barbed Smd) bv] HU ben my Time is come, I will be prepar'd immediately to leave 


? Why, like a Perſon who is reſtoring what was lent him. Add, M. Antonin. I. 13, f. 12. and 
flays, Lib. 1. Chap. 19. eee | 


12) Mr. Boyle has ort and over hte d. in his Hiſt, and Grit. Pigs ( as m 
in his Index. 0 


-—— Vertue's but an Idle Sound, | 
Unleſs undaunted Honour keeps our Ground 
Againſt the laſt Attack of Fate. wet 


Arrian Epifet. I. 1. e. 1, Tis Segs ix fene, 


+ Þ 
. " % 


13. Super vacuum eſt enim,, in quod imus, impelh; : quemadmodum 'ntmo_ in” amorem 
. 4 | Tis needleſs, to drive us, whicher we are 
; n Exhortation to be perſwaded to love himſelf, fince he drew. in that Principle wich his firſt Breath. See alſo Xenophon's 


going of our own accord. No one 


1 15 174 beat nenn . = 

cierving l Man's Self, proceeds directly from Self. Jove plainly, which we have 
dne of the principal Fundamentals of all our Duties. Indeed Inſtinct 

conquer our on Idlenęſs and Negligence, as to make us 
as Experience teaches. 

Thing chat requires ſo much Circumfpection, as the Care of ourſelves, and 
n ch ought to be managed in ſuch, & manner, as not co be. prejudicial to Religion, the Rights of others, 


know ſufficiently, what is real! 


roft- 
On the other ſide, *cis ſometimes too, fierce, an | 


ome- 


be found in its Index) The Miſeries of Life are 
See alſo my Treatiſe of Games, Lib. 3. Chap. 1. $. 3- 
Wann „ v6 i . | ; 


; * Nr ” . * . 
: . 
Aa 


mand 


— 


9 — bi 7 
. = __ _— 3 
„ 


— * 
5 


«oo 
ay 


1 


* 
ul Ky Bog 


178 : The Duties of Man with regard to Himſelf. Bool. 


mand of our Creator ſecur'd us with a much ſtron- 
ger Bar and Reſtraint (2)? © Nature, ſays Quincti- 
*in, hath invented this chief Device for the 
© Preſervation of Mankind, to make m die unwil- 
© lingly, thus enabling us to bear ſo vaſt a Load of 
© Misfortunes as falls to our Share, with ſome Pa- 
© tience and Quiet. And Socrates in Xenophon (b) 
declares it to be ag? Jurys Thxmua, the Artifice of 
a Wiſe Workman, or Builder, to have implanted in 
© Men a Deſire of producing Offspring ; in Wo- 
© men a Deſire of Nurſing and bringing them up ; 
© and in all, when brought up, a vaſt Deſire of 
© Living, and as great a Fear of Deatl. And 
this laſt Motive is the main Security of every Man 
from the Violence of others. For how eaſy were 
it to Kill, were it not ſo hard to Die? Hence he 
preſently becomes (4) Maſter of other Mens Lives, 
who hath once arriv'd at the Contempt of his own. 
And the regard that others have to their own 
Safety, is the beſt Defence of mine (c). 


XVII. "Tis a Queſtion of more Difficulty, whe. 
cher at all, or how far a Man hath Power oj, 
his own Life, either to expoſe it to extreme Dan. 
ger, or to conſume it by ſlow Means and 
or laſtly, to end it in a ſudden and violent mag. 
ner (d). Many of the Ancients allow'd a Ma 
an abſolute Right in theſe Points, and thought he 
might either voluntarily offer his Life as a Pled 
for another's, or devote it freely, without am 
ſuch Deſign of preſerving the Life of his Friend. 
or whenever he grew weary of Living, might 
prevent the Tardineſs of Nature and Fate. pj; 
(e) calls the Ability to kill one's ſelf, the oft n. 
cellent Convenience, in the midi of ſo many Ty. 
ments of Life. Whom we can by no means ex. 
cuſe from flat Impiety, for daring; to think ſo a, 
jectly (1) of the greateſt Gift of Heaven. It j 
our Buſineſs to examine what ſeems moſt agreeah|; 
in this Caſe, to the Law of Nature. And here u 
may take it firſt of all to be true beyond Diſpute, 


Land 


(a) Quin#. Declam. 4. What Satisfattion, O wretched Mortals, can it prove, to keep the Soul for ſo mam Tears, or, if Nate 4 
yy it, for infinite Ages, in the unpleaſant and weariſome reſtraint of the Body? If we diligently weigh an N all our J, d 
the Pleaſures, which in this univerſal Scene of the World, either attract our Sight or flatter our Uſe, we ſhall find the whole Life of Ma 
to be no more than a ſingle Day. They muſt be low and abjef Minds which are not tired with this poor Circulation of Afirms. St 
he who by Application to honeſt Arts is able to underſtand what is the Perfection of Gordnefi and true Happineſs, will think no Death u 
timely : and thoſe who refer the Deſign of our Being chiefly to the Mind Soul, muſt every Day be ſurfeited of Life : Te expett I ſbull 
now give an account how many things there are in this ſhort Stage, which we ought to avoid and decline; that I (hould ſet our ſeo! 
and our Calamities againſt our Foy and our Succeſi. Let us then weigh thoſe dear Comforts for which we weary the Gods with vain ii 
tit ions, and on the account of which we complain of the Shortneſs of Life. And what are they, but Vanity, Greedinefs, Luxury and Li! 
| And ſhall not we be aſhamed for the Sake of ſuch Scandalous Privileges, to bear Weakneſs, Grief, and tedions Diſtempers; and ev k 
court their ſtay, when we have an Opportunity of throwing. them off and ejcaping ? 

d ) See Montagne*s Eſlays, I. 2. c. 3. 
(4) Tis the Expreſſion of Seneca, Ita dico, quifquis vitam ſuam contempſit, tue eſt Dominus. Epiſt. 4. & Mr. Corneill, iq ti 


c) Add, Charron, I. 2. c. 11, n. 8. 


Cinna, makes Æmilnas ſpeak of AuEαuν 


Contempſit omnes ille, qui mortem prius. 


Lib. 3. v.79.) ſpeaks. | 

a — deinde tenent meſti loca, qui ſibi let hum 
Inſontes peperère manu, Ii cemque peroſi 

Projecere animas —= 


'Tis an Argument of much Bravery and Courage, rather to lug the Chain that clogs us, than break ir. Regulus Conftatcy? 
more commendable than Cato's Deſpair. Tis Indiſcretion and Imparience that haſtens our Pace; Virtue” will not turn its ud 


Whatever Care or Order thon doſt take, 
He that deſpiſes bis own Life, doth make 
| Himſelf Maſter of thine. 
This Verſe is alſo found in Seneca's Tragedy, Hercul. Oet. v. 443. 
He contemns all Men that contemns Death. 

8. XVII. (1) Mr. Montagne's words are here remarkable: After he has alledged the Reaſons of ſuch as hold it lawful toil 
themſelves, he goes on and ſays, © Several hold, that they may not leave this World without the expreſs Command of him ua 
<« ſent them into it; and that Go hath placed us in ir, nor for ourſelves only, but for his own Glory, and the good of othes 
« and He js to releaſe us when he pleaſes, and nor we ourſelves ; That we are not born for ourſelves, but for our Country; 1 
& therefore the Laws call us to an Account of Oyrfelyes, for their Intereſt, and have an Action of Murder againſt us. Ns 
we are in another World puniſhed as Deſerters of our Stations, as Virgil (in his Aneids, Lib. 7. v. 104, e 
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(5) Xenophon Apomn. |, 1. 
(e) N. H. f. 2. c. 7. 


Act. 1. Scene 2. 


J and Luci 


Thoſe doleful Souls in the next Rooms of Hell, 
Who, without Guilr, did ſlay themſelves, do dwell. 


upon any Misfortanes, it rather ſeeks out Trouble and Affliction, as its Nouriſhment. The Threatnings of Tyrants, Fire, * BR ( 
Executioners rather invigorate and enliven it. (See Horace, Lib. 4. Ode 4. v. 55, Cc.) And Senecas Theb. or Pheniſ. At 8 
p. 190, Cc. 5 : | 3 Ho 
Rebus in adverſis facile eſt contemnere vitam l 
Furt iter ille facit, qui miſer eſſ# poteſt. Mart. Lib. 11. Epigr. 37. . 
It is a Sign of Cowardice, and not of Courage, to caſt a Man's ſelf into the Grave, under an heavy Tombſtone, to ayoid if 
Strokes of Fortune. Courage will not be beat out of its Way, or Courſe, by any Tempeſt that attends it. 
Si 1 illabatur Orbis, If the World falls about his Ears, | | 0 
| | Impavidum ferient ruing. * The Ruins will not raiſe his Fears. | , hen 
Moſt commonly. when we are flying from other Troubles we fall into this.' By avoiding Death we ſometimes run headlong 0 ( 


Hic rogo, non furor eff, ne meriare, mori? 


Mart. Lib. 2. Epigr. 09. | —_ 
As thoſe who, for fear of a Precipice, throw themſelves headlong from ir. (See Lucan, Lib. 7. p. 104, Ge. and Lucretius, Lo 


v. 79, Ge.) Contempt of Life is ridiculous, for our Being is our All. Things which have à more Noble aud Excellent be 


gte Ours, but *tis againſt Nature for us to deſpiſe it ourſelves, and bring ourſelves to neglect it. Tis a parcicular | 
lays .which no other Creature is troubled with, to hate and deſpiſe qutfi Ives, Tis 4 like Folly to defire to be another 4 
than we are. The Conſequence of fuch a Wiſh does not concern us ſo much, as contradi& and irſelf. He that d f ol 
be made an Angel, does A N himſelf : He defires nothing bettet, for having no Exiſtence, how can he be — | 

IC Security, Indolence, Impaſſibilicy, and Privation of the Evils of this Lite, which we P 
by dying, bring no Profit to us, In vain he avoids War, that cant enjoy Peace; and in vain he flies from Pain, who has 10 1 
Igconveniences ate not fo heavy, as to make us defirous to die to avoid them; for fince there are n e 
fairs, it is hard to judge when we are come to the full end of our Hopes. A Tg es ancie mo 


rejoice at that Amendment? T 


82 Rs | 
Changes in human 
derb wb full 9 | 
purpoſe. ., 2 
In greatneſs of Courage Men do not know 
When they are got to the Rank of the Hero's. 
Thoſe Greeks and Romans who themſelves ſlew, 
at they might make themſelves famous, | 
What great Thing bave hey dene They're departed this Life ; 


Hopes. to 4 Man at long as he lives, Eſſays, Lib. 2. Chap. 3. Madam Deſhoalieres has fome f 
| \ © But Diſgrace follows them hard, as they deſerve. | 
d ſweet is it to troubled Hearts f. 


Verſes 9 


- 


By one Death they have eſcaped a thouſand. © 
| "to 1 | b 75 1 

It is more noble, more diſicu fs bk 
Te bear a Misfortune, than to be delivered from it 1. 
Diverſe Reflex. S tanta x. 40 
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ce Men both can and ought to apply their 
—＋ po the Help and Service of another ; and 
ſince ſome certain kinds of Labour, .and an over- 
ſtraining Earneſtneſs in any, may ſo affect the 
Strength and Vigour of a Man, as to make Old 
Age and Death come on much ſooner, than if he 
had paſs'd his Days in Softneſs, and in eaſy Pur- 
ſuits; any one may, without Fault, voluntarily 
contract his Life in ſome Degree, upon account 
of obliging Mankind more ſignally, by ſome ex- 
traordinary Services and Benefits (2). For ſince 
we do not only live to our ſelves, but to Go p, 
and to Human Society; if either the Glory of 
our Creator, or the Safety and Good of the Ge- 
neral Community require the ſpending of our 
Lives, we ought willingly to lay them out on 
ſuch excellent Uſes (a). Pompey the Great, in a 
time of Famine at Rome, when the Qtficer who 
had the Care of tranſporting the Corn, as well as 
all his other Friends, intreated him not to venture 
to Sea in ſo ſtormy a Seaſon, nobly anſwered 
them, That I ſhould go 'tw meceſſary, but not that I 
ſhould live. And Achilles in Homer, when his Fate 
was put to his Choice, preferr'd a haſty Death in 
the Glorious Adventures of War, to the longeſt 
Period of Age, to be paſs'd idly and ingloriouſly 
at home. | | 
XVIII. Farther, in as much as it frequently 
happens, that the Lives of many Men cannot be 
reſerv'd, unleſs others expoſe themſelves, on their 
Behalf to a probable Danger of loſing their own ; 
this makes it evident, that the lawful Governour 
may lay an Injunction on any Man in ſuch Caſes 
not to decline the Danger upon Pain of the ſevere 
Puniſhment. And on this Principle is founded the 
Obligation of Soldiers, which we ſhall enlarge 
upon in its proper place. Tis a Noble Saying of 
Socrates in Plato's Apology, {1) In whatever Station 


the be#t, or by the Command of his Superior; in that he 
ought reſolutely to continue, and to undergo any Danger 
that moy aſſault him there; reckoning neither Death nor 
any ot her Evil ſo grievons, as Cowardice and Infamy. 

Nor doth it ſeem at all repugnant either to Na- 
tural Reaſon, or to the Holy Scriptures, (which com- 


- 


4 Man « fix d, either by bi own Choice, as Judging it 


mand us to lay down our Lives for our Brethren) that, 
without any ſuch rigid Injunction of a Superior, 
a Man ſhould voluntarily expoſe himſelf to a Pro- 
bability of loſing his Life for others; provided he 
hath good hopes of thus procuring their Safety, 
and that they are worthy of ſo dear a Ranſom : 
For it would be filly and ſenſcleſs, that a Man 
ſhould venture his own Life for another whom 
tis impoſlible to preſerve ; and (2) that a Perſon 
of Worth and Excellence ſhould ſacrifice himſelf 
for the Security of an inſignificant paltry Fellow (b). 
We conceive it then to be Lawful, that a Man 
may either give himſelf as a Surety for another, 
eſpecially for an Innocent and a Worthy Perſon, 
or as a Hoſtage for the Safety of many, in the 
Caſe of Treaties ; upon pain of ſuffering Death, 
if either the accus'd Perſon doth not appear, or 
the Treaty be not obſerv d. Tho' the other Party 
to whom he ſtands bound on either of theſe ac- 
counts, cannot fairly put him to Death upon ſuch 
Failure; as we ſhall elſewhere make out. But 
that thoſe vain Cuſtoms of Mens devoting them- 
ſelves out of Foolhardineſs and Oſtentation ( ſuch 
as we obſerv'd to be in uſe amongſt the of aponeſe), 
are contrary to the Law of Nature, we do not in 
the leaſt doubt. For there can be no Virtue in 
an Action where there's no Reaſon, Nor do we 
proces to maintain, that the Law of Nature ob- 
iges a Man to prefer the Lives of others to his 
own ; eſpecially ſuppoſing the Caſes and Circum- 
ſtances to be equal. For beſides that the common 
Inclination of Mankind is an Argument to the 
contrary, we might alledge the Teſtimony of 
Witneſſes beyond all Exception, allowing a Man 


to be always deare#t to himſelf, and Charity ſtill to 
begin at home (c). 


XIX. It remains that we examine, whether or 


no a Man, at his own free Pleaſure, either when 
he grows weary of Life, or on the account of a- 
voiding ſome terrible impending Evil, or ſome 
ignominious and certain Death, may haſten his 
own Fate, as a Remedy to his preſent or to his 
future Misfortunes (4). On this Point we have a 
famous Saying of ( 3 Plato, in Phædo, frequently 
mention'd with Honour and Commendation by 


(a) Stat ius Theb. X. 


Dulce (y decorum eſt pro patria mori. 
Mors & fugacem perſequitur virum, 
Nec parcit in bellis juventæ 
Poplitibus, timidoque terge. 


Argument for the concrary be 


= 


Tuns the hazard of his Life 
S. XIX. (1) Plato 


— Inſtructions they called their At? 
Is betore of Philolaus, a Pythagorean Ph 
ot: {cure and hard to comprehend, is no ot 


Felix, qui tanta lucem mercede relinquit. 


| Happy, who at a Price ſo noble ſol 
Horat. Car m. III. 2. A fleeting Life ! 


henes) how much more.is he in Fuſtice oblig'd to this, who apprehends himſelf to be the Cauſe of the common Danger ? 


(e) See 2 Corinth. viii, 17, 14. L. 14. Prin. D. preſcript. verb. 1.6. C. 
e draw 


; n from L. 3. . 4. D. Commodati, L. 1. f. 28. D. de Sandto Silan. Add, Tra. de Principiis 
Juſti e Decori, p. 12, Ge. (d) Vid. Lipſui Epiſt. Cent. 2. Ep. 22. Dr. Donne's BreSdvarOr, Ef. de Morale, Vol. 1. p. 30. 
(2) In ſine, We may obſerve with Mr. Titius (Obſerv. 115.) That the effect of theſe great Undertakings is not always ſo cer- 


tain, that we need believe, that they thereby infallibly ſhorren their 558 Moreover, the equal Poize between Self-love and 
Soc jableneß, doth not confiſt in an indiviſible Point, but contains a con 


more than gelſ- love. Sec what I have ſaid in the foregoing Chapter, 5. 15. Note 3. 

PE XVIII. (1) The Greek. *Ou dy Tis fawn nity, 15 n,, Bing ID, $ was e Jan, late N, ws ij 
Xi, wi ov]e uuyioveverr, windy aro oueror, dn Sdralov, AU dx TH dN re Th 45 8. 

(2) There would be not only Folly, but great Injuſtice in ir, for the Law of Nature politively crdains, Thar all other Things 
qual, every one ſhould love himſelf better than others, and preferr his own Intereſt before theirs, in a Thing of that great 
equence as Life is, which is the Foundation of all the good Things of this World. By a much ſtronger Reaſon, if he that 

„can't endure that a Perſon ef Merit and Worth to Society, ſhould ſacrifice himſelf to ſave him. 

: plainly treats here of the Private Inſtructious which the Pythagoreans gave their Scholars, juſt admitted 
_n their Schools, and in which they diſcover the Reaſons of rhe moſt abſtruſe and private Doctrines of their Philoſophy. Theſe 
pple, about which ſce Scheffer, De Not. & Conſtit. Phil Ital. Chap. 10. What Plato 
Hoſopher, will not allow us to doubt, that the Reaſon which he ſets down here, as very 


i prene to other than what the Pythagoreans give, to prove that Self- murder is not allowable. And 
dis the ſame exactly which Cicero attributes to Pythagoras, De Senett. Chap. 20. 


A a 2 Chriſtian 


How Sweer, how Glorious is the parting Breath 

With which our injur'd Country's Peace we buy ? 
In vain the Coward flies: whilſt ſwifter Death 

Hangs on his Back, nor ſpares the quivering Thigh. 


(b) Grotius ad Jonah. C. 1. v. 12. If one Man does well in offering to 7 the Preſervation of many ( as Phocion told Demoſt- 


ſervit. I. 2.1. 9. D. de aqua pluv, arc. Nor can any 


erable Extent. Laſtly, Sociablenefs ſomerimes prevails 
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Chriſtian Writers: 5s is mv: eee ice it av3gaTo, 
94a a four ts nume new, & IN Sd hen. We 
are plac d, as it were, upon the Guard, in Life; 
and a Man muit not rid himſelf of this Charge, or 
baſcly deſert his Poft. Which Lactantius hath ex- 
preſs'd more fully in his Divine Inſtitutions (a); As, 
ſays he, we did not come into the World upon our 0wn 


Pleaſure or Choice, ſo neither usuFt we quit our Station 


erherwiſe than by the Command of bim who gave it us; 
who put ug into this Tenement of the Body, with Orders 
to dwell here, till he ſhould pleaſe to remove us. It is 


worth while to hear how Plato (2) deſcribes the 


Self- Murderer, whom he hath condemn'd to a diſ- 
graceful Burial. He that kills himſelf, wearer by 
Violence the Stroke of Fate, being forc'd to his End nei- 
ther by the Sentence of the Fudges, nor by any inevitable 
Chance, nor on the account of defending his Modeſty in 
extreme Danger; but thus unjuſtly condemning and ex- 


ecuting himſelf, out of Cowardice and Unmanlineſs of 


| Spirit. Ariſtotle hath well ſeconded his Maſter. 
0 die, ſays he, (b) either to get rid of Poverty or 


of Love, or of any other Trouble or Hardſhip, is. ſo. far 
from being an Att of Courage, that it rather argues the 
meaneſt degree of Fear. For tis Weakneſs to fly and to 
avoid 14 things which are hard and painful to be un- 
dergone (c). Grotius (d) hath obſerved, that Per- 
ſons Guilty of Self-Murther were excluded from 
decent Honours of Burial, both amongſt the Gen- 
tiles and the Fews. But amongſt the latter, one 
Caſe is commonly excepted, and allow'd as a juſt 
Reaſon for killing one's ſelf ; and that is (3) when 
a Man finds he ſhall otherwiſe be made a Re- 
ere to Go p, and to Religion, For acknow- 
edging the Power over our Lives not to be in 
our own hands, but in Go 's, they took it for 
granted, that nothing but the Will of Gop ei- 
ther manifest or preſumptive, could excuſe the De- 
ſign of anticipating our Fate. As Inſtances of 
this excepted Caſe, they alledge the Examples of 


— 2 — — 0 


Sampſon, who choſe to die by his own Strength 
when he (4) found the True Religion expos d & 
Scorn in his Perſon and Misfortunes: And of San 
who (5) fell on his own Sword, left he ſhouts 
have been derided and inſulted over. by G oy; 
and his Enemies; and leſt, if he ſhould have yiel. 
ded himſelf Priſoner, the Slavery of his Country 
and Kingdom ſhould inevitably follow. For the 
Feu are of Opinion, that Saul recover'd his Wit. 
dom and Honour, as to the laſt Act of his Life. 
in as much as after the Ghoſt of Samuel had fore. 
told his Death in the Battel, yet he refus'd not to 
engage for his Country and for the Law of his 
Gon; whence, he merited eternal Praiſe, even 
by the Teſtimony, of David; who likewiſe com. 
mended fo highly the Piety of thoſe Men, who 
honour'd their Prince's Reliques with a decent 
Burial. | | | 

Some eftend this Exception and Allowance to 
my other Caſes which bear a Reſemblance to 
the former. And the Foundation they build upon 
is this, that as no Man can be properly bound or 
oblig'd to himſelf, ſo no Man can do an Injury to 
himſelf, when he takes away his own Life. As 
for a Man's being engag'd by the Law of Natur: 
to preſerve himſelf, they ſay the Reaſon of this 
is, becauſe he is conſtituted and appointed by 
Gop for the maintenance of Human Society, which 
he muſt not by any means forſake, like an idle 
Soldier, who runs away from the Poſt aſſignd 
him in Battel : And that therefore my Obligation 
to ſave my own Life, is not a Debt to myſelf, but 
to Go p, and to (6) the Community of Mankind. 
So that if that Reſpect to Gop and to Mankind 
be taken off and be remov'd, the Care of my Life 
is recommended to me only by Senſitive Int inc 
which not riſing to the Force of a Law, an Action 
repugnant to it cannot be accounted ſinful. On 
'theſe Conſiderations, they think the Caſe of thoſe 


2 
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(a) Div. Inſtit. J. 3. c. 18. 
c) Senec. Phæniſſ. 
ks — Non eft Virtus 


Timere vitam; ſed malis ingentibus 
Ob ſtare, nec ſe vertere ac retrodare. 
Martial, L. 11. Epig- $7. 
Rebwus in anguſtis facile eſt evntemnere vitam; 
Fortiter ille facit qui miſer eſſe poteſt. 


Lirgil aſſigns a Place in Hell to Self-murtherers, 

* Qui ſibi let um 
Inſontes peperere manus, lucemque peroſi 
Projecere animas. 


| cowards in Miſery may court their Fate: 


05) Ethic, I. 3. e. H. N. 


Valour is not, to be afraid of Life, 
But bravely to reſiſt impending Woes, 
And never to ſubmit or to retire. 


He's Brave that dare perſiſt Unfortunate. 


Who prodigally throw their Souls away; 


| —— — —— They 


Fools who repining at their wretched State, 
And loathing anxious Life, ſuborn'd their Fate. 
1 F FRAME, | ob. Mr. Drydet. 
Procop. Hiſt. Goth. I. 4. To throw away our Life when there can be no Advantage, is precipitate Madneſs : And tho- ſuch a blind Fieret- 
neſs bath ſome vain, Shadow of Courage, yet it will always. paſs for Folly, in the Fudgmert of wiſe Men. Ammian. Marcellin. J. 25 
c. 4. If we conſider right, it is juſt the ſame Fearfulneſs | and Cowardice, to deſire Death when we ought not, and to refuſe it on a proper 


Occaſion. Add, Roger de Bramin. p. 2. c. 19. Nicol. Trigant: de Regno China, I. 1. c. 9, Charron, I. 2. c. 11. n. 18. 
(d) L. 2. c. 19. I. 5. 5 * | | | . 


1 . * . 


4 (2) De LL. . 9. O; ay taunty x1cvy, F & cuepulnns Bla' dmorebs wolear, . with mewn, Y 
5 ae arp, 9 xy yy e f und &rourns i amipe, V afls Ges, appyas 5 Y evardeiag == dau r din 
| j & . 6913) —— Teapss d” i) Tois «mw phupdioty mew Tov A Mid vag, Cc. See a Paſſage of Mr. Mont agnes, quoted 5. 17 
| Note 1. where you'll find an Abridgment, and a lively Repreſentation of the principal Reaſons which can be alledged agaioſt 
1 choſe who believe that Self. murder is allowable, and ſome other Paſſages which our Author puts in the Margin here. 
1 8) This Reafon does not excuſe Self. murder at all. Suppoſing that we do not any thing to diſhonour Go p on our part, 
1 cis not our Fault, if profane Perſons take an occaſion unjuſtly to ridicule theit Creator; and this doth not at all authorize us © 
| violate the expreſs Prohibitions both of the Natural Law and Revelation, in departing out of this Life without his Leave. 


(4) Tuas dane rather out of Revenge againſt the Philiſtines, and G © p puniſhed himſelf by hearing his Prayers, See Mt. Le 
Clerc on Judges, xvi, 28. 30. | | | | 


(5) See Mr. Le Clerc upon 2 Sam. I. 14. | e 
(5) Aviſtotle obſerves, (Ethic. I. 5. c. 15.) that thoſe who are guilty of their own Deaths, are more properly. Injurious to the 
Commonwealth than to themſelyes ; and that therefore they deferye the Ignominy commonly inflicted on their Reliques: 


Perſons 


the 
ons 
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uns deſerves a favourable Judgment, and at 
—1＋ Lind Pity, rather than a rigorous Cenſure, 
who lay violent Hands upon themſelves, when 
they ſee that they ſhall otherwiſe infallibly ſuffer 
a Death of Torture and Ignominy from their Ene- 
mies; ſince it cannot be for the [ntereſt of the Pub- 
lick, that they muſt needs die in ſo infamous a man- 
ner: Or elſe, when they ſee ſuch an Injury likely 
to be offer'd to them, as if they undergo, they 
ſhall be ever after ſcorn'd and derided by the reſt 
of Mankind. Of the former ſort are thoſe who 
ſecing themſelves condemn'd to Death, either by 
Cruel Enemies abroad, or bloody Tyrants at home, 
have wilfully prevented the Stroke; either to a- 
void the Tottures and the Shame of a Publick Ex- 
ecution, or to procure ſome Benefit to their 
Friends or Families by this Expedient. 'Thus Ta- 
eiu, Ann. VI. giving an Account of ſome of the 
Accus'd Perſons under Tiberius, who made themſelves 
away, obſerves, that the (7) Fear of the Execut ioner 
rendred theſe Acts very frequent. And that whereas 
ſuch as ſuſfer d Death in Publick, were denied the 
Privilege of Burial, and had their Goods confiſcated ; 
thoſe who died by their own hands wers decently interr d, 
and their Lait Wills food good with full feet; theſe 
Indulgences. ſerving as a Reward for their Haſte. 
And here, by the way, we may remark, that 
Martial's Cenſure doth not always hold good, 


—— Furor e, ne moriare, mori; 
——- 'Tis mad to die for fear of Death; 


For, as Aſchines (a) hath well diſtinguiſh'd, 7s 
die u not ſo terrible, as to bear the Infamy that attends 
= ſome kinds of Deaths. | 
= The other ſort of Perſons whoſe Death we ob- 
WT ſcrv'd to be fo favourably interpreted by ſome 
Caſuiſts (9) are thoſe Women and Beautiful Boys, 
who have kill'd themſelves to avoid the Violation 
of their Chaſtity ((). And in their Behalf, they 
urge this plauſible Excaſe, that being aſſaulted 
wich ſuch a Danger as they could not other- 
viſe, unleſs by a Miracle, eſcape, they might 
ell conclude, that their Almighty Sovereign and 
zencral now gave them a Diſmiſſion, and that 


— —— 


they. might well preſume on the Conſent and 
Leave of Mankind, to whom they were already 
loſt : It being no one's Intereſt that they ſhould 
not anticipate their Death for ſo lictle a time, to 
avoid the feeling of ſuch Tortures and Abuſes as 
might, perhaps, tempt them to yield to a more 
grievous Sin: And in as much as it ſeem'd un- 
reaſonable to condemn Generous Souls to ſuch 
a Neceſſity, as that they muſt wait for the Sword 
of Villains, who would inhance the Bitterneſs 
of Death, by their foul and ignominious U- 
ſage 0 c). | ” ' : 

But to leave this particular Point without ven- 
turing at a Determination; thus much we take to 
be evident, that thoſe who voluntarily put an end 
to their own Lives, either as tired out with the 
many Troubles which commonly attend our Mor- 
tal Condition; or from an Abborrence of Indigni- 
ties and Evils, which yet would not render them 
diſgraceful Members of Hum4n Society; or through 
Fear of ſuch Pains and Torments as by reſolutely 
enduring , they might have become uſeful Ex- 
amples to others; cannot be well clear'd of the 
Charge of Sinning again#t the Law of Nature. Sit 
Thomas Moor ſeems to be of another Opinion in his 
Utopia, but his Reaſons do not prevail with us to 
alter our Judgment. yy 


But thoſe are, on all Accounts, to be exempted 
from the Crime of Self-Marcher,' who lay violent 
Hands on themſelves, under any Diſeaſe robbing 
them of the Uſe of Reaſon. Many Perſons like- 
wiſe who have run into A 
upon an exceeding Fright and Conſternation, 
have on that account been excus d by Moderate 
and Candid Judges (4). 8 

It ought to be obſerv'd farther on this Head, 
that it makes no difference whether a Man kill 
himſelf, or force others to diſpatch him. For 
he who at ſuch a Time, or on ſuch Occaſion, 
ought not to die, is by no means excus'd, if he 
makes uſe of another Man's Hands to procure his 
Death; ſince what a Man doth by another, he is 
ſuppos'd in Law to have done himſelf, and muſt 
therefore bear the Guile or Imputation of the Fact. 
David was guilty of the Death of Uriah, tho he 
got it effected by the Hands of the Ammonites. So 


(2) Orat, de falſ. Legat, 

ee the World rehicing that he had met with an 

gage, that a truly wiſe Man will quit with 
violently b r this the 

Wo give him his Enlargement; as if his Releaſe from the 

WP e bonis eorum qui ante ſententiam. L. 45. f. 


D. de jure fiſci, 
” 7Fy 2 2 2 ad Judic, C. 18. V. 30. 
= (4) 2. Curtius c. 16. When Fear hath once got P 
Wc of Terra. * Lucan, L. ns ations 9 


D 


2ͤ — 


Qua cæpere mori 


_ time appetit 
5 lay, L. 1. c. 17. ; 


— 


D Tucitis's words are; 


Nam promptas ejuſmodi Mort 
bantur; eum, qui de ſe ft 3 gh 


. atuebant, humebantur corpora, 

wp" Confience, 

77 renveniences which may redound from ſuch a violence. 
= Lib, 2, Chap. 2. . 76.) is a thing which no Man can 

0, Who have 


(b) Vid. Paul. Diac. I. 15, & Euſeb, H. E. I. 8. c. 24, 27. 


Mille modos inter lethi mors una timori eſt | 


(c) Cicero Tuſc. Qu. I. Cato 


| / Opportunity of Dying. For that Divine Power which dwells in us, forbids us to depart 
Without his Leave. But when Heaven preſents 4. Pie Occafin, as farmerly to Socrates, now ta Cato, and often to other Perſons, I dare 
| \ Foy this Vale of Darkneſs, to enter into Happineſs and Light. And yet ſuch an one will 
pt violently break the Chains of his Priſon ;, fo Laws forbid him; but he will go out quietly and fairly, when Ced is pleaſed 
Reſtraint were ſign'd by the Proper Magiſtrate and Power, Compare L. 3, 1.6. 

Add, Quinctilian, Declam. 4. Ant. Matthe : de Crim, ad 1. 48. 


Mind, Men grow deſperate, and dread nothing but that firſt 


Amongſt a Thouſand ways of Death, they fear 
That only which in part they feel 


a — @ 


. +4 —C 


Death defired thro Fear, is a Phraſe with Suetons Add, L. 14. ſ. 3. D. quod metus cauſa, and Montaignd 


2 22 faciebat, C quia ee publicatis bonis, ſepultura probi- 

weed La! ö 1eba manevant teſtamenta, pretium feſtinandi. 

(5) This is not a ſufficient Reaſon to juſtify Self-murder, for they ought CHER. themſelves with the Teſtimony of their 
which carr blame them in that reſpect, and bear patiently the unwarrantable Cenſures of Men, and the other 

yur — as Mr. Thema ſius __ "= (Inſtitut, Furiſpr. 

] take awa "tis wi Reaſon that the 

been obliged to yield to a greater Powers * | anc 


to 
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182 The Duties of Man with regard to Himſelf. Booxll 


were Pilate and the Phariſees guilty of that of our 
Saviour, tho' they did not themſelves faften him 
to the Croſs, but order'd the Soldiers to do it. 
Altho' the Perſon who lends his Hands to ſuch a 
Service, may likewiſe bring himſelf in for a Share 
in the Fault. For this Reaſon we don't adtnire the 
Reflection which Hora (a) (10) makes on the Deaths 
of Brutus and Caſſius ; Who, ſays he, doth not won- 
der, that theſe Wiſe and Great Perſons did not 
their own hands in their concluding Strokes ? Perbaps it 
was part of their Perſwaſion, that they ought not to 
defile themſelves by ſuch Attempts, but that in deliver- 
ing their mo#t Holy and mo#t Pious Souls from the Con- 
finement 7 their Bodies, they ſhould make uſe of their 
own Fu t, in the Intention, and of other Mens 
Wickedneſs in the Execution. For if it were unlawful 
for them at that time to end their Lives, it was 
indifferent whether they fell by their own, or by 
others Violence. But if it were lawful, how can 
any Wickedneſs or Guilt be imputed to the Ser- 
vants who aſſiſted them? Tho' the Hiſtorian 
might, in ſome meaſure, be excus'd, if the ſame 
Cuſtom were practis d in his Country, which 
Aſebines mentions amongſt the Grecians, that if a 
Perſon murther'd himſelf, the Hand that per- 
form'd the Deed was buried apart from the reſt 
of the Body (b). 

To conclude, Since we deny, that a Man hath 
abſolute Power over his own Life, it is plain that 


* — _ —— _— 
— A. * 


we cannot approve of thoſe Laws, which in ſome 
Countries either command or permit People ty 
make themſelves away. Such a Law Djodorws $1. 
culu, L. 2. c. 57. reports to have been in force 
amongſt the Inhabitants of the Iſland Ceylan, or. 
daining, “ That the People ſhould live only to 
« ſuch a Number of Years, which being run out 
© they eat a certain Herb that put them into 
* their long Sleep, and diſpatch'd them withou 
* the leaſt Senſe of Pain. Add, L. z. Ch. 1; 
And thus too amongſt the Creans, all Perſons M 
bove _—— old, were obliged by the Laws to 
poyſon themſelves, to ſupply Food for the reft (ej 
Though lian gives this better Reaſon for the 
Practice; © That having arriv'd at ſuch an 
they were conſcious to themſelves, that they 
% were no longer able to promote their Coun- 
* try's Intereſt by their Service; growing now 
* towards Stupidity and Dotage 15 Procopi, 
Hiſt. Oerh. L. 2. relates a Cuſtom of the Hei 
by which thoſe who were weaken'd and diſabled, 
either by Diſeaſe or Age, voluntarily ſent then. 
ſelves out of the World : The Wives hangi 
themſelves at the Tombs of their Husbands, 
they loſt them in this manner. AÆlian, L. 4. C. 
reports ſomewhat to the ſame purpoſe of the 
Sardi, and the Bebricei ; and Strabo, Lib. 2. and 
Herodotus, Clio in fin. of the Maſſagetæ, who may 
be conſulted at Leiſure. 


Lib. 4, 7. 
nt <? — Creſiphone, 


@ Strabo, L. 10. Heraclid. de polit. Vide, H. Lib. 3 Chap. 37. 


Add, Valer. Max. Lib. 2. Chap. 6. ſ. 7, 8. 
(10) Thus Dejanira ſpeaks in Seneca ( Herc. Oct.) 
— Dextera ſternar tua, 

Sed mente noftra. hs. | 


| av. 


=— Yours fhall be che Hand oi Fate, 
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I. The Defence of « Man's ſelf s a lawful Vi Golence. 
II. And u ordain'd by the Law of Nature. 

4 IV. And what ſort in Cities ? | 
v. Whether it s lawful again#t one that Miſtakes. 
VI. The time for ſuch Defence in a Natural State. 


_ — —_ th — * — 2 * 


X. Of Maiming any part of the Body. 
XI. Of Chaſtity. | 


O Self-Preſervation, which not only the ten- 
] dereſt Paſſion, but the exacteſt Reaſon re- 
commends to Mankind, belongs Self-Defence, or 
(1) the warding off ſuch Evils or Miſchiefs as tend 
to our Hurt, when offer'd by other Men. This 
Defence of our ſelves may be undertaken two 
ways, either without hurting him who deſigns the 
Miſchief againſt us (2) ; or elſe by hurting or de- 
W//*ying him. As to the former Expedient, no ſen- 
ſible Man can queſtion, but that it is altogether 
Jawful, and blameleſs. But concerning the latter, 
many have entertain'd a Scruple ; in as much as 

by putting it in Practice, we hurt or deſtroy a 
Man like ourſelves, with whom we are oblig'd 
to live in a Social manner, and whoſe Death ſeems 
co be as great a Loſs to Mankind, as our own. 
And beſides, becauſe a forcible Repulſe of an Ag- 
greſſor, may cauſe more Diſturbances and Outrages 
in human Society, than if we ſhould either de- 
une the Miſchicf by Flight, or patiently yield 
our Body to it, when an eſcape is impoflible. Yer 
chat the Defence of ourſelves may not only be un- 
ertaken the firſt of theſe ways, but (3) when 


ww am 0» *T Fog 5s © ww ww =*m -7 


Aſſailant, we are inform'd, as well by the Judg- 
ment of Reaſon, as by the concurring Teſtimony 
f the Learned and Unlearned World. *Tis true, 
Man was created for the maintaining of Peace 


1— FIR 


hat proves ineffectual, even with the Hurt of the 


CAA r. V. 
Of Self-Defence, 


XII. of a Box on the Ear. | 
XIII. Whether a Man # bound to fly. 


; III. What ſort of Defence &; allowed in a Natural St ate. | XIV. Whether the Chriſtian Religion commands ot ber- 


wiſe. 
XV. Slaughter committed in Self-defence, is guiltlefs. 
XVI. Of the Defence of our Goods. 


VII, VIII, IX. And bow to be ſettled in a Civil State. | XVII, XVIII. Of a Night-Thief. 


XIX. Of ſuch Defence as is made by him who has of- 
fered the Injury. 


with his Fellows, and all the Laws of Nature, 
which bear a regard to other Men, do primarily 
tend towards the Conſtitution and the Preſervati- 
on of this Univerſal Safety and Quiet. Yet Na- 
ture is not backward in giving us an Indulgence 
to fly even to Force, when' we cannot by other 
means ſecure ourſelves from Injuries and Aſſaults. 
For the Obligation to the Exerciſe of the Laws of 
Nature and the Offices of Peace, is mutual, and 
binds all Men alike ; neither hath Nature given 
any Perſon ſuch a diſtin Privilege, as that he 
may 'break theſe Laws at his Pleaſure, towards 
others, and the others be ſtill oblig'd to maintain 
the Peace towards him. But the Duty being mu- 
tual, the Peace onght to be mutually oblerv'd. And 
therefore when another, contrary to the Laws of 
Peace, attempts ſuch things againſt me, as tend 
to my Deſtruction, it would be the higheſt Impu- 
dence in him to require me at the ſame time to 
hold his Perſon as Sacred and Inviolate : that is, 
To forego my own Safety, for the fake of letting 
him practiſe his Malice with Impunity (4). But 
ſince in his Behaviour towards me he ſhows himſelf 
unſociable, and ſo renders himſelf unfit to receive 
from me the Duties of Peace, all my Care and 
Concern ought to be how to effect my own Deli- 
verance from his hands; which if I cannot accom- 


_ pliſh without his Hurt, he may impute the Miſchief 


— 


Barbeyracs NOTES on Chap. v. 5. I. 


imetur, Digeſt. Lib. 1. Tit. 1. De inſtit. & Jure 


u re 


= © * following; for the Fact of the other, which produces this 
as karagraph, and will ſpeak of the other in 5. 5. 
Il Succeſs of his Attempt. 


ebliges us to pare him, if we can do it without Pre 


cidere intelligitur, qui nullo jure Occidit, 
ULUM EFFUGERE NON POTES 


(4) Herodian, L.4. 


| 17 
$ — to avenge an Injury, than | uſiain it. "Since ſhould 


alortunate, we ſhould be reproach'd as Cowards. 


oA d. In 


00 This is well ſtated by the Roman Lawyers, for they lay it down as a Maxim of the Law of Nations (which we call the 
- of Nature) Ut vim atque injuriam propulſemus : Nam jure hoc Evenit, ut quod quiſque ob tutelam corporis ſui fecerit, Jure feciſſe 
4 ſe Leg. 3. See alſo Lib. 9. Tit, 2, Ad Leg. Aquil. Leg. 4. in princ. Indeed, 

g Titius obſerves ( Obſerv. CX X.) there may be ſome Oppoſition between Selt- love, and the Duties o a 
=_ _ to the Good Things which can't be poſſeſſed by two Perſons at the ſame time; and in this Cafe Self. love ought 
© | — to ſnew itſelt; or in reſpect of Evil, which equally threatens others and ourſelves, Our Author, in this and the next 
3 4 7 of this laſt Oppoſition, Which happens either by the Act of him towards whom we ought otherwiſe to obſerve 
ws ot the Community, or without any Act on his part. He explains the firſt Caſe in this Chapter, and clears the other in 
Oppoſition, is either Malicious, or not. He treats of the firſt in 


(2) We may add this Explication here, which our Author uſes in his Abrid of * i 
hap. 5.8. 12. i. e. Taking good heed chat he ſhall not gain his E en: 


Community, either 


Ends in inſulting us; or that he may have reaſon ro fear the 


(3) We ought to obſerve this Limitation well, how unjuſt ſoever the Attempt of the Aggreſſor may be, the Community 


: judice t N : : 
erve the Rights of Self- love and Duties of — / OO. ETON we any, or the ſame Om, pes 


ers have owned this Truth, Injuria autem (lay they) 


bay — — Iaſidiatorem] occiderit, non tenetur, utique St ALITER PERI- 
een Aquiligm, Chap. 4. Þ. 18, 18 Inſtit at. Lib. 9. Tit. 3. De Leg. Aquil. S. 2. See Mr. Nood?'s excellent Treatiſe, 44 
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=... 79 mov], N dravdpias AU Extream Danger, nor only Neceſſity, but Reputation. obligerh 

we fall by ſuch a Miſchief, ar the ſame time that we are pitied as 
| F G 


to 
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to his own Wickedneſs, which put me under this 
Neceſſity (a). For otherwiſe, all the Goods which 
we enjoy either by the Gift of Nature, or by the 
Procurement of our own Induſtry, would have 
been granted us in vain, if it were unlawful for us 
to oppoſe thoſe in a forcible manner, who unjuſtly 
invade them. And honeſt Men would be expos'd a 
ready Prey to Villains, if they were never allow'd 
to make uſe of Violence in reſiſting their Attacks. 
So that upon the whole, to baniſh 1 1 ence 
though purſued by Force, would be ſo far from 
promoting the Peace, that it would rather con- 
tribute to the Ruine and Deſtruction of Mankind. 
Nor is it to be imagin'd that the Law of Nature, 
which was inſtituted for a Man's Security in the 
World, ſhould favour ſo abſurd a Peace, as muſt 
neceſſarily cauſe his preſent Deſtruction, and 
would in fine, produce any Thing ſooner than 
ſociable” Life. | 
II. But now, whether a Volent Self-defence, and 
ſuch as is join'd with the Hurt or the Slaughter of 
the Aſſailant be an obliging and a neceſſary Duty, 
(as we have already ſhown it to be a law ful, and 
an allow'd Practice,) is a Queſtion not ſo eaſy to 
be determin'd. In ſtating which Point we do not 
ſpeak of Souldiers, or of the Guards hired by 
Travellers, who whilſt they defend themſelves 
with the Slaughter of the Enemies or the Robbers, 
at the ſame time protect and deliver their Coun- 
try, (1) or the Men who have put themſelves under 
their Care. But we confine ourſelves to the Caſe 
of thoſe who are excited to make ſuch Defence by 
their own (2) Particular Danger (b). Now there 
are ſome who will have this Defence to be ſo ſtrift 
a Command, that it cannot be taken off even by 
Civil Conſtitutions ; and conſequently that he who 
ſuffers himſelf ro be kill'd, when he might have 
violently reſiſted, ought to be look'd upon as guil- 
ty of Self-Murder (c). Which is ſomething like the 
Cuſtom in Sparta, where the Epbori puniſh'd a 
Man, for having ſuffer'd many Perſons to injure 
him (4). 5 
The Author of the Treatiſe, De Principiis Fuſti 
& Decori, declares in Favour of this Opinion: and 
the Argument he proceeds on is to this purpoſe, 


13 / Sef-Difence. 


given us all a quick Senſe of Pain, 


others, or the defending ourſelves; we my 


© Safety. And that therefore, not to uſe n 


Boox ll, 
P. 3 3.“ That ſince amongſt other things contriby. 


ting to the Preſervation of Man, Nature ha 


a Deſi 
« Revenge, together with Hands for the ends 


hence infer, that theſe Gifts not being beſtow; 
* on us in vain, it is the Pleaſure of Go p that 
we ſhould employ them in procuring our own 


Hands againſt an Aſſailant, tho' to th 

* curement of his Death 3) would be the 5 
thing as voluntarily to cut them off. Tho in. 
deed he afterwards confeſſes, P. 118. that thi 
Law of Self. preſervation is not of ſo ſtrict ne. 


ceſſity, but that there may ſometimes hap [1 
** ſuch Caſes, as ſhall either diſpenſe with a Man; Self- 
Obedience to it, or leave him free to do a; he who 
3 2 a eed 
or our Parts, we think it ought principal. Defe 
be conſider'd, whether it much * ety 
tereſt of many, that the Perſon Invaded ſhouli New" 
ſurvive, or whether he ſeem only to live for hin. A 
ſelf. In the former Caſe we conceive, that then ly 4 
lies an Obligation on a Man to ſecure his own wer 
Life by any poſſible Means. But in the latter lam 
Caſe we take it to be a thing of Permiſiun, at dne 
Allowance only, not of Command, to defend ; * 
14 


One's ſelf by the Death of the Aggreſſor, eſpeci 
ally if his Life would have been of great Service nd 
and Profit to many People; and if we may p 

bably conjecture, that by dying in ſuch an A. 
tempt, he incurrs the Danger of Eternal Damm. 
tion. For tho' the greatneſs of a ſurpriaing Ter- 
ror will ſcarce ſuffer one exactly to weigh the 
Merits of Perſons; and tho' ſuch a Danger u. 
Man voluntarily throws himſelf into, and may 
at his Pleaſure get rid of, onght to find little Re- 


(5 
init 
44 
49. Sy Th 
oes nc 
_c 
ere ni 


Fir d or Conlideration from others, efpecially from . Mat 
im who is the Subject of his Fury, and at whol: on 
( 


Coſt he is thus extravagant (e) (4) : Vet that an 
Act from which fo — 4 I 9090 be brought 
upon another (as there would ſometimes fron 
this Violent Defence), ſhould be reckon d a Mit 
ter of ſtrict Duty, and the Omiſſion of it 2 Sit, 
we ſee little Reaſon to allow. Eſpecially, ſince the 


the 
miti 
an m 
Wc, 
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(a) Hor, 2. Sat. I. v. 44. 
Nec quiſquam noceat cupido mihi pacis : at ille 
Qui me commovit, (melius non tangere, clamo;) | 
Kebit. 


Hurt not a Peaceful Man: but if you try void, 
His Patience far, (you'd beſt beep off, I cry ;) = (3) 
You may repent your Boldneſs. 


(b) Plutarch in Phocion : *O | $wxiwv, om N aegiu F avdes | Nixdvorn Yui win aN ryrgatuyOr, lou med W 


To Nixdvoer, Y und, dr ours aegodbndn birdy. & N h warren d adixower@r 3 dup gavepOr A- cure 5 # 


au lar Tivs 0%oTv11 dne K@ACKg) dg Arty Navy Y Neves, 65 ws i . Smurivydb or er meln oh mai T6 Ts Fir 
709 E. e er Ex Jia 2 wel ov mn Cave, x, aptofluT3oyy T3 mpis i Mer. When he was cenſur d by (ont RR 7.11; 
jor letting Nicanor, the Embaſſador of Caſſandey, enjoy his Liberty, he anſwer'd, that he did not diſtruſt the Man, nor 2p i 


hend wa Danger from him: But if chings ſhould happen otherwiſe, he would be glad to let the World ſee, how. much mot 


willing he was to receive an Injury, than ro offer one. This, if he look'd no farther than bis own Perſon, was ſpoke with Hoe, 
as well as with Bravery. But if a Man by ſuch an Act of Generoſity endangers the Safety of the State, eſpecially being himſelf ina! * (a) 1 
lick Truſt, I queſtion if he does not violate that greater and more ſacred Law, bis Obligation to bis Country, * ehe 


(c) Vid. Zeigler ad Grot. Lib. 1. c. 3. ſ. 3. 


5 n N, (4) Plutarch Lacon. Iuſtitut. 
(e) Iſocrates adverſ. Callimach. Is it not ridiculous and abſurd, that he ſhould petition you for Mercy in ſu 
depended on his own Will; which he freely run into at firſt, and from which he has ſtill means of being deliver'd. 


* 


eb 4 Danger, # 0" (+) 1 


5. II. (1) Add, Grot. Lib. 1. c. 2. & c. 3. f. 3. To whom we may apply that Saying of Seneca (Phæniſſ) | | | _ 


Vitam tibi ipſi fi negas, multis negas. 
| By chuſing Death your ſelf, you hazard the Lives of many. [A 4 
(2) In general, No Man can releaſe his own Rights, or renounce his private Intereſts, when they are intermixed wich ar 


ther's, who will not allow us ro do it. To this the Example of 


(3) Mr. Velthuyſen does nor ſay this, tis our Author s Comment. IMA Shoe 6 
(4) Liban. Declam. 33. A 8 8x l ux 401x6v, TaiT2 an7hr Weary nIixinges He who unleſs he had offer'd ci 0 


Injury, had not ſuffer'd another, is equally the Cauſe of both. 


Phocion, alledged by our Author, See Letter (c). 
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Cn AP. IV. | 


Of the juſt Defence of One/elf. 185 


Old Maxim might be ſo well applied to this Cale, 
that any Man may renounce his Wn Privilege, pro- 
vided be doth not thereby injure a third Perſon : Which 
Ovinfilian (J) hath thus expreſs'd and illuſtrated, 
This, ſays he, u the Nature of all Benefits, that they 
do not impoſe a Neceſſity, but grant a Power. Whatever 
Expedient you invent to procure the Honour or Sefety of 
another, loſes the Name of a Privilege, if you compel 
lim to make uſe of it. Run over all the Inſtitutions 
and all the Rights of Mankind, and you ſhall never ob- 
»rve that the Law is ſo fondly ſollicitom for our Good, 
us to extort that from us, by which it intends only to do 
us a Favour, | 

III. But in order to more exact Judgment of 
S«If-defence, and to know by what Rule it ſhould 
e moderated, and how far it may rightly pro- 
eed: firſt of all we ſhould examine, whether the 
Pefendant live in a State of Nature, or of Civil So— 
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this Liberty is ſtinted, in Perſons living together 
under a Civil Government. 

It is then a good Rule of Prudence, that a wiſe 
Man ought to try all other Expedients before he 
proceed to Arms, or Violence (1). For in as much 
as all Combat and forcible Contention is of un- 
certain Iſſue, it would be adviſable firſt to make 
Experiment of ſafer Remedies and Redreſſes, e're 
we enter the Liſts, and come to a formal Engage- 
ment (a). Thus if I can cut off the Invader's 
Acceſs to me, I am a Fool if I unneceſlarily meet 
him Hand to Hand. And if I can defend my felt 
with a Wall or a Gate, 'tis abſurd in me to expoſe 
my Breaſt (2) to my Foe. Farther, Wiſdom ad- 
viſes us to put up a ſmall Injury, if we can with 
Convenience, and fo rather to recede in ſome De- 
gree from our Right, than by an unſeaſonable De- 
fence, to expoſe our ſelves to a greater Danger : 


| iety ; ſince the Bounds of this Practice are much Eſpecially if that Thing or Concern of ours, up- 
arrower in the latter than in the former Conditi- on which the Attempt is made, may be eaſily 
pn. Which Difference not being obſerv'd by ma- made amends for, or repair'd (4). Thus a Man 
y Authors, hath been the Occaſion of their de- who hath a Debt owing him from another, ſup- 
* ecering ſuch Things in general concerning Un»- poſe to the Value of Ten Pounds, would act more 
. W/imable Self- Defence, as will hold true only under wiſely, in my Judgment, if he made up the Buſi— 
, dne particular State, But now if we firſt diſtinctiy neſs by any Kind of Compoſition, than if he en- 
1 xplain what Right we have to ſuch a Practice in gag'd in a troubleſome Suit, where the Lawyers 
; State of Nature, it will appear with great Eaſe Fees might exceed the main Sum which he endea- 
n nd Evidence, how far, and on what Grounds vours to recover (o). 
= | At 
+ - - — — — — 
* W (5) Declam. 7. Omnium beneficiorum iſta Natura eſt, ut non ſit neceſſitas ſed poteſtas. Quicquid in honorem alicujus inventum eſt, 
[+ lie privilegium vocari poſſe, fi cogas. Coacta, fi videtur, jura percurrite, nuſquam ade» pro nobis ſollicita lex eſt, ut quod præſtat, 
"2 W/orgucat, See Mr. Daumat's Civil Laws, Tit. 1. Se. 4. 5. 4. But we ought here to obſerve, contrary to our Author's Hypothe- 
„hac Self. defence is not ſo inſeparable a Right, that we may uſe it or not, at all Times as we ſee fit. The Law of Nature 


oes not allow us to defend our ſelves only, but it poſitively orders us thereby to love our ſelves, and do all we can for our Pre- 
rrarion, See Mr. Van der Muelen's Commentary on Grot ius, Lib. 2. Chap. 1. S. 8, & 9. and Mr, Titius's Obſervat. 121; If we 
ere not under this Obligation, it would follow, that any Man might ſuffer himſelf to be killed as often as he was attacked, and 
o Man need to be concerned for his Preſervation, Now who ſees not that this tends to the Deſtruction of a Community, and to 
prive it of the moſt honeſt Men? Befides, ſuch as ſurvive would have a fair Occaſion to leave the VVorld. It is true that 
e Creator hath provided by a natural Inſtinct, that every one ſhould defend himſelf, inſomuch that we are more apt to offend 
the other Side than this; but this ſhews, that Self-Defence is not a Thing abſolutely indifferent in its own Nature, or barely 
mitted, ſo that it is always at our Liberty to ſuffer our ſelves ro be Slain. All that has been ſaid, tends only to this, that 4 
an may, yea, ought ſometimes to renounce his Right of defending himſelf, as we ſhall ſhew below. And that in theſe laſt 
Waſcs, che Fear, into which the greatneſs of Danger, and the Force of our Natural Inſtin& throws us. may excuſe or free them 

om Blame, who ſave their own Lives by the Loſs of theirs whom they ought rather to have ſpared with the Expence of their 

un. We may alſo believe, on the other Hand, that it one ſacrifices his Life through great Kindneſs, or ſome other weighty 
dnſideration which he has for the Unjuſt Aggreſſor, who does not of himſelf deſerve ſuch a Sacrifice, he is excufable, for 
— to a Motive of that Nature, as to be T Force enough to overcome Self- Love and Fear of Death. See 5. 5. Note 1, fol- 
wing. 
ul. (1) Omnia privs experiri verbis, quam Armis Sap ientem decet. Ter. Eunuch. Act 4. S. 7. v. 19. 


(2) Terear, Eunuch, Tu quod cavere poſſis Stultum admittere eff, i. e.“ Tis extreme Folly to meet a Danger that you may a- 


(3) Plautus Ampbitru. AR. 2. S. 2. 
Bacchæ bacchanti ſi velis adverſarier 


Oppoſe the raving Gypſy in her Fit, 


4 Ex inſanã inſaniorem facies, feriet ſepius: She'll get more Fury, and you'll ger more Blows. 
E Si olſequare, und reſolvas plaga. Be Gentle, and her conſecrated Wand 
ir e alfo Teil. A, 4. Scene 2, v. $5, it May then excuſe you with a ſingle Stroke. 
; ſoot Martial, Epig. 64. L. 6. 
wh Sed miſerere tui, rabido nec perdMus ore Have Pity on yourſelf, and, tho” you'r ſtout 


Fumantem naſum vivl tentaveris urſi. | As Maſtiff Breed, don't take a Bear by th' Snout. 


3 Declam, 1. Hero 4s τ Aa,,π md Abe Tepiom ο ννę% ei, M ih Tols omhoty mmid\ey, ay αοννπνά D ο 
rde. Fis a more Worthy and more; Han Way of Proceeding, not to run preſently to Arms and Violence, but to try firſt if our Right 
y not be recover'd by fair Means. 


Tal (5) Martial, I. 7. Epig. 64. 
Ah miſer 5 demens E; viginti litigat annis i Would any Wretch prolong his Suir, a Score 
Quiſquam cui vinci, Gargiliane, licet ? Of doubtful Terms, that might be Caſt before ? 


WP cocrir. Idyll. 23, 
| OR) Tor Forys hard 1uky2 VARGY oa voupciy- 
ndar, Olymp. Ode 10. 


F Ibm. — 3 KPC DV @y die 4megy 
Fed dpaveia ge N lapya- War is as blind as Chance: The doubrful Day 
ene Engle 777-0 | Ofc cheats the Fighter, er ir end the Fray. 
Vile Conduct that which Iſocrates reports of himſelf, (de Permut.) Theſe, fays he, were the Arts I made uſe of; never 


'Tis wiſe to cloſe 
A great Contention with a little Loſs. 


| 'Tis hard to end a Quarrel with che Great: 


offe f 
Damage or Treſpaſs : And, in caſe I receiv'd any Injury from others, not to make my (elf my on Redreſſer ; but to refer the 
1 | Contraver's 
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At the ſame time it may be obſerv'd, that the 
injur'd Party doth not owe this Patience and Mo- 
deration, to the Perſon from whom he receiv d 
the Damage; who as far as lay in his Power, hath 
broke off all Duties of Humanity and Commerce 
wich him; but to his own Security and Quiet. 
And therefore if a Man provokd by Anger or 
Pain.ſhould happen to exceed theſe Bounds, he 
does no Injury to the Provoker, but can only be 
ſaid to have (6) acted imprudently, or without 
ſufficient Temper and Diſcretion. 

But when by the Application of theſe moderate 
Expedients, I cannot ſecure my ſelf from the im- 
pending Danger, I am then to oppoſe Force with 
Force, and am compell'd to enter the Combar. 
During which, if the Injurious Party continue to 


. - 5 
maintain that neciſſary and natural Order, w, * 
9.4 


render Society it ſelf unſociable (a). But we do by rg 
means aſſert, that this Infinite Liberty of reſit;ns ; 
to be actually made Uſe of in all Caſes; bec;ur. 
ſeveral intervening Conſiderations may prevail 
wich the injur'd Party not to proceed to Extrem. 
ties: But only that the injurious Perſon cangy; 
complain of hard Meaſure, though he be repell 
with the utmoſt Violence and Severity. The Jig 
of Men would be then indeed moſt properly fen. 
dred Iſcciable, if, in a Natural State, any Bound; 
were ſet to the Liberty of Reſiſtance. For whit 
an Age of Torments ſhould I undergo, if another 
Man were allow d perpetually to lay me on only 
with moderate Blows, whoſe Malice I could ny 
otherwiſe ſtop or repel, than by compaſſing 10 


puſh on his Malicious Deſigns againſt me, and do Death? Or it a Neighbour were continually 9 on 
not declare his Sorrow and Repentance for his infeſt me with Incurtions and Ravages upon m bi 
Fault, and his Willingneſs to renew the Peace, I Lands and Poſſeſſions, whilſt L could not lauful 85 
am at Liberty to kill him. And although he do kill him, in my Attempts to beat him off? Fe = 
not directly attack my Life, as ſuppoſe he only at- ſince the chief Aim of human Sociableneſi, is the ſe 
tempts to load me with a great Number of Blows, Safety of every Perſon, we ought not to fancy ow 
or to maim me by the Loſs of ſome Member not in it any ſuch Laws, as would make every Goo ” 
Vital, or to rob me of my Goods; yet fince he and Modeſt Man of Neceſſity Miſerable, as oft ol 
hath once broke the Peace with me, and ſince he as any wicked Varlet ſhould pleaſe to violate the * 
gives me no Caution or Security, that he will not Law of Nature againſt him. And it would be 1 
from theſe leſſer Injuries proceed to much greater, highly abſurd to eſtabliſh Society amongſt Mex, 11 
I may even in theſe Caſes make uſe of Extremities on ſo deſtructive a Bottom as a Neceſſity of en. 0 
for my own Deliverance. For at the ſame Inſtant, during Wrongs. Wherefore he is to be reckon 6 
as a Man profeſſes himſelf my Enemy, (which he a fooliſh and baſe Traitor to his own Safety, who . 
doth while he injures me without Shew of Repen- whilſt an Enemy perſiſts in the Exerciſe of Hoſt by 
tance) he gives me, as far as tis in his Power to lity, vainly .ſpares his Life, and chuſes rather ty ) 
ive it, an (7) Infnite Liberty of proceeding againſt Periſh than to Deſtroy. For the Law of Natur 2 
[<> Some indeed there are who do not approve obliges me thus far only to be Mild and Mercifi * 
of this Liberty of reſiting in infinitum; For (ſay they) towards my Enemy, as that if he ſhall expteß: — 
there can be no Natural Right of Defence and of Reſi- Sorrow for what is paſt, and an Inclination to de of 
ſtance againſt Injuries, but ſuch as i conſiſtent with ſiſt from farther Injury, ſhall make Retribution m 
that Order, which is the chief End and Deſign of a So- for my preſent Damage, and give Security for l as 
cial Life. Therefore in reſiſting by Natural Right, this not oftending hereafter, I may entirely ſpare ant m. 
Exception is always underjtood, unleſs the Social Or- pardon him, and, renewing the Peace, may pet be 
der be intring'd by my preſent reſiſting, to which form all friendly Offices towards him, as he ſhl 8 
Order Nature hath the firſt and ebiefeſt Regard. And towards me (8). For mere Revenge, which pi-W 
if this Caution were not interpos d, upon our failing to poſes no Aim but the Grief or the Deſtruction d as 
Controverſy to the Deciſim of Friends. Lucian. Eunuch. This s highly ridiculous, that Men who pretend to Philoſophy, ſhawld eg liv 
Suits and Quarrels ;, whereas they ought to compoſe in a Friendly Manner, their Differences of the greateſt Conſequence. Add. l. 4% ou 
D. de alienat. jud. mut. That which Polybius (in Excerpt, Piereſc. ) applies to the Acheans, proves a Truth in many other Calc, i CO 
& ul T&Yiws SMNGUESL 54 &V Eton phy. Unleſs we had been quickly loſt, we had never been ſavd. Seneca, de Ira l. 2. c. 14. i be 


n often preſcribes Patience, when Anger calls for Revenge And when we might have eſcap'd ſmaller Evils, we ſink our ſelves if 
greater, Some upon the Reſentment of one affronting Word, bave been caſt into Baniſhment : They have incurr'd the ſevereſt Trab, 

by mt being able to digeſt a flight Injury , and been made arrant Slaves, by their diſdaining a petty Encroachment en their Liberty. & 
Stob us, derm. 15. To this may be applied, the (*) Interpretation of Matth. v. 17. offer'd by Grot ius, I. 1. c. 1. ſ. 8. Ti 
others will have that Saying to relate to Men who are under Oppreſſion, and who cannot obtain Juſtice, (Comp. Lamenta, wp 
28, 29, zo.) Whereas in a well-ordered Commonwealth every one is oblig'd to apply himſelf for Redreſs of Injuries to the Judt Inſl 
(Levit, v. 1.) not tor the fake of Revenge; (Levit. xix. 17, 18.) but with a good Defign of defending the Laws and Juſtice of Xx 
Country, and to hinder wicked Men from reaping any Gain or any Pleaſure from their Crimes. Lyſias, Orat. contra Theomnel. | 
take it te be a ſign of a moſt Litiginus and a moſt Vngenereus Temper, to ſue a Man for an affronting Word. It was a Law amonell ti * ( 


Cyrenians, that the Ephori ſhould bring the Litigious Citizens before the Court of Fuſtice, and impoſe a Fine on them, with the A, 


of a Diſgrace. Arrian, Epictet, I. 1. c. 28, Suppoſe I fland at deaf as a Stone when I am abus d; what Advantage can the Sandes 
reap from his Calumny? Seneca de Ira. To deſpiſe Injuries is a Mark of a Great and Generous Mind. *Tis one of the moſt gratin; "" 
of being reveng'd upon a Man, by ſeeming not to think him worthy our Revenge. He is truly Brave and Noble, who like ſome PIs 
Reaſt, can hear the p»ny Dogs barking about bim with Scorn and Security, (a) Vide Becler. ad Gret, J. 1. c. 4. / 2. 

(*) This Explication does not give us the true Meaning of CHRIS T's Words, whoſe Senſe is certainly this, as Mr. Le Cle!f * 
preties it:“ JESUS CHRIST would not have us to go to Law for ſmall Matters, leaſt having ſuffered one Injury, we bring "i ( 
gon us another. Moderation much gains and ſweetens Men's Minds, and ſooner makes an end of Quarrels than the Penal 


. & F® * - . . A $ 

«* which the Magiſtrates intlict according to Law. The Revenge which is exerciſed by their Means, is often the Cauſe of ini the 
«© cileable ànimoſities between Families, 18. 
(5) Theſe are a Confuſed Heap of Cirations. £ * 
(7) Antiphon, Orat. 11. Oy M παν ., A wi ops i ThdGove Sina oi apzay]ss 41717 gesv tic, i.e, © The firſt Aggreſe % 


« in an Injury not only deſerve to ſuffer the ſame, but much greater Evils, ” 
2) It is a Rule of He ſiod's, Oper. & Dier. |. 2. 
HY v7 tt e vd, dixlw d" Lynn magg.gar, 


; Bur if the injurious Friend the Wrong repair, 
A: H. 


And beg a Re- admiſſion to thy Care, 
Re jet him not ꝛ⁊x — — 
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him who hath hurt us, is deteſted and diſcarded by 
Nature, as falling under the Vice of Cruelty. Whence 
it follows, that the Remembrance of Enmities 
and Contentions ought as ſoon as pothble to be 
defac'd out of our Minds. On this account, as 
we find the Story in Tully, the Thebans were ac- 
cus'd in the General Dier or Council of Greece, for 
ſetting up a Brazen Trophy of their Victory over 
the Lacedemonians; in as much as it did not become 
one Grecian State to fix an eternal Monument of their 
Oucrrel with another. For it ſeems, the Cuſtom 
was to raiſe their Trophies only of Wood, to 
prevent their long and reproachful Continu- 
ance (9). | 

But farther, Perſons in a Natural State may not 
only repel a preſent Langer that threatens them, 
but having got rid of that Fear, may purſue their 
Succeſs againſt the Aſſailant, till ſuch time as, up- 
on ſufficient Caution given, they ſhall think them- 
ſelves /ecure of him for the future. Concerning 
which Caution, this is to be obſerv'd ; if a Man ha- 


* ving injur'd me, ſhall preſently after, repenting 


of what he had done, deſire my Pardon, and offer 
Reparation of the Damage, I am then oblig'd to be 
reconcil'd to him, and cannot fairly demand any 
farther Security than his Faith and Promiſe. For 
his voluntary Repentance, and Application to me 
for Pardon, 10) are a ſufficient Argument of his 
firm Reſolution to offer me no Wrong for the fu- 
ture. But he who muſt be brought to Repentance 
by main Force, and who then only thinks of beg- 
ging Pardon when his Strength fails him in 2 
cuting his Violences; ſuch an one is not ſafely to 
be truſted on his bare Promiſe: And therefore in 
order to our farther Security, we muſt either cut 
off from him all Power of doing Miſchief, or we 
muſt lay ſome ſuch Bond or Confinement on him 
as ſhall hinder him from appearing ever after for- 
midable to us: In as much as his Malice having 
been once expreſs'd, and never rightly purg'd or 
amended, hath rendred him a juſt Object of our 
perpetual Suſpicion. 

IV. But that which is a lawful Practice in Men, 
living under a Natural Liberty, who are to work 
out their Safety by their own Strength, and ac- 
cording to their own Judgment, can by no means 
be indulg'd in the Members of Civil States ; and 


IT 


— 


eſpecially in Regard to their Dealings with their 
Fellow- Subjects. For againſt theſe who live un- 
der the ſame Government and Laws (either perpe- 
tually, or only for the time being) they ought to be 
ſo moderate in the Uſe of this: Violent Self-defence, 
as then only to betake themſelves to it, when the 
Time and Place will not admit of any Application 
to the Magiſtrate for his Aſſiſtance in repreſſing 
ſuch an Injury, as puts either their Life, or ſome- 
thing as valuable as their Life, or (1) ſome Good 
which can never be repair'd, into preſent and ma- 
nifeſt Danger. And even in ſuch a Caſe we are, 
by our own Strength only, to rid our ſelves of the 
preſent Miſchief, leaving both the Paniſhment, 
and the Caution for future good Behaviour, en- 
tirely to the Magiſtrate's Determination. Cicero 
(2) tells us, that Nothing is ſo contrary to Rights and 
Laws, as the uſing Force in a well-order d Common- 
wealth : But then 'tis his own Obſervation in ano- 
ther Place, that'thiſe Laws are ſilent, when Arms 
appear bent againit us; and do not command ws to wait 
for their Help and Protection, 1hen we ſhuuld mo#t cer- 
tainly ſuffer an unju5t Violence, before we could procure a 
ju Redreſl, ' 7h wits 
By theſe Rules and Foundations which we have 
laid, may be decided moſt of thoſe Diſputes, 
which are uſually bandied in Authors, concernin 
the Meaſure and the Moderation: of Unblamable 
* = 5182 
Some Men have rais'd a Doubt, whether 
ſuppoſing a Perſon aſſaults me by Miſtake, with- 
out any evil Deſign againſt me, and intending to 
employ his Force againſt another, I may in ſuch 
a Caſe kill him in my own Defence. For the 
clearing of which Point Grotizs (a) lays down this 
Principle to proceed upon, that the Right of De- 
fence doth primarily and abſolutely ariſe from that 
Favour of Nature, by which ſhe hath recom- 
mended every Man moſt ſtrongly to himſelf, 
whence no one can refuſe to apply all his Endea- 
vours for the Procurement of his own Safety ; and 
not from the Injuſtice or the Sin of the Aggreſlor. 
It will therefore be ſufficient to render my De- 
fence innocent, if the Aſſailant have no Right to 
invade or to deſtroy me, (1) and I lie under no 
Obligation of taking Death at his Hands, without 
Reluctancy or Reſiſtance. Farther, ſince in 712 
| | Caſe 


—y 


(a 


10 ) L. 2. c. 1. 3. Add. Gell. I. 4. c. 14. Quindtilian Declam. 13. 'Twas on this account we receiv'd Laws and Magiſtrates from 
nſtitution of our Anceſtors ; that uo Man might be the Redreſſer of his own Grievances : 


Crime, there ſhould be a conſtant Succeſſion of Injuries, and all Parties prove alike guilty. 


And leſt, if private Revenge ſhould purſue every 


(5) De Invent. I. 2. See Flor. I. 3. c. 2. in fin. Seneca Herc, Fur. 


Si æterna ſemper odia mortales agent, 
Nec ceptus unquam cedat ex animo furor, 
Sed arma felix teneat, infelix paret; 
Nihil relinquent bella. — - 


(10) See a paſſage of Arrian, quoted a little lower, at $.1 9. Note 1. 


$. IV. 


— Should Men maintain Immortal Hate, 
Nor quell the Fury riſing in their Breaſt ; 

But ſtill che Fortunate their dreaded Arms 

Shake, and th' Unfortunate new Force prepare, 

To try another Field; the General War 
Would clear the World, and drive a common Spoil. 


8 (1) Some God, ] In all the Editions of the Original, not excepting that of 70s, there is a groſs Fault, which ſpoils 
e denſe, i. e. Damnum, for Bonum; but it is corrected in his Abridgment of the Duties of a Man and Citizen, Lib. 1. Chap. 5. S. 


15. where this Sentence is, word for word. 


N (2) De LL. Lib, 3. Nibil eſt enim exitiaſius civitatibus, nibil tam contrarium juri, & Legibus, nibil minus Civile, quam compoſit.i 


epublica, quicquam agi per vim. 
Inuſta pzna luenda ſit, quam juſta repetenda. 


Pro Milone. Silent enim leges inter arma, nec ſe expectari jubent, cum ei, qui expeetare velit, ante 
See Mr. Noodt, ad Leg, Aquil. C. 4. 


8 V. (1) We ought to obſerve theſe two Conditions, for upon them depend ſome Caſes which our Author makes no mention 

ted by his Prince. VVhat we are to think of this, is this, in my Judgment. I ſuppoſe, that 
the unjuſt Aggrefſor, by killing him, otherwiſe he had better ſuffer himtelt 
me Ie This being premis'd, the Prince who 
it either Maliciouſly, and with Deliberation, or elſe in a Patfion, which he can't govern. In the firſt Caſe, 
tend my ſelf againſt him as againſt my Equal. See my Comment on the Abridgment of the Daties of a Man ant 
Bb 2 


ot, as that of a Perſon being aſſau/ 
© thar defends himſelf reſolves to free himſelf ot 


t ; | 
> ve killed, than come under the Hand of the Executioner, and ſuffer cruel Torments. 


would kill me, does 
| may ag lawfully de 


Citizen, 
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Caſe propos'd the Love of our own Perſons and 
Lives muſt needs gain an eaſy Conqueſt over all 
other Conſiderations, it is impoſſible but that a 
Man hd finds himſelf expos'd to equal Danger 
with another, muſt, if he follow Nature, give his 
own Deliverance- the Preference in his Regard: 
And ſince ſuch a Danger as we are ſpeaking of is 
brought on me without my deſerving it, my Fact 
is, for that Reaſon; the leſs odious, if I turn the 
Miſchief on the Author. All this being taken for 
granted, twill be very eaſy to decide all thoſe 
Particulars and Caſes which may happen about the 
Point in hand. As ſuppoſe a Madman, or a Per- 
ſon walking in his Sleep and affrighted with ſome 
terrible Dream, ſhould make an Attempt upon my 
Life; in as much as he hath no Right of aſſaulting 
me, and I have good Reaſon to prize my ſelf a- 
bove all Things, it doth by no means appear why 
I ſhould prefer his Safety to my own. But here it 
mult neceſſarily be ſuppos'd, that I could not de- 
Cline the threatned Danger any other way : Which 
is not ſo ſcrupulouſly obſervd, when a Man at- 
tacks me upon a Grudge, or upon a manifeſt ill 
Deſign. The ſame Deciſion will hold, in caſe a 
Soldier, fighting with good Intentions, aſſaults 
me; whom he miſtakes for one of his Enemies. 
For if even an Enemy had a Right of reſiſting 
him, there's no Reaſon why I, who am in no ſuctr 
State of Oppoſition, ſhould patiently. run upon 
his Sword: But he ought to impute it to his own 
Folly and Heedleſsneſs, that he thus drives a Friend 
on the Neceſſity of an hoſtile Act; ſince he ought 
to have known againſt whom his Force was to be 
employed. The ſame is to be ſaid, when a private 
Man, lying in wait for one with whom he hath a 
particular Quarrel, ſets upon me, inſtead of him, 
by Miſtake. For why ſhould I, upon account of 
the Aggreſſor's Blunder, be brought under a har- 
der Condition than that other Man, whom per- 
haps he had fome Reaſon to hate? Such an Aſſai- 
lant is indeed by the (2) Cornelian Law of Rome 
guilty of Murder. For though there was an Er- 
ror in the Perſon, yet there was no Error in the 
Deſign ; but the Will and the Attempt of commit- 
ting Murder were both manifeſtly declar'd (a). 

VI. To render the Defence of our ſelves entirely 
innocent, it is commonly thought a neceſſary 
Condition, that, as to the Time, the Danger be 
juſt upon us, or, as it were, in the very Point of 


— 


Boon 1], 
ſcizing us: And that no Suſpicion or Fear, whit 
yet uncertain, is ſufficient to juſtify our aſſaultin 
another. But this Aſſertion too will prove ver 
unaccurate, unleſs we relieve it with our Diſtingz. 
on between a: Natural and a Civil State. For as in 
neither Caſe the Point of Danger, which theſe 
Men ſpeak of, can be underſtood without ſome 
Latitude, ſo is it moſt certain, that Perſons plac 
under a Natural Liberty are allow'd a longer Space 
in making their Defence by Violence, than thoſe 


who live under the Protection and Aſſiſtance of 3 
Government. 1 | 

In as much as Nature: obliges us to maintain 
Peace with others, it may and ought to be pre 
that every. one will fulfil this Obligation, unleſ * 
give manifeſt Evidence of contrary Deſigns, and 
unleſs it be apparent. that he quits his Obedienes 
to ſound Reaſon, which advis'd him to this Duty, 
But conſidering how prone the greateſt part of 
Mankind are to violate this Precept of Reaſon 
whoever hath a true Concern for his own Safery, 
will fortify himſelf betimes by all innocent Me. 
thods of Defence; as ſuppoſe by ſhutting up the 
Avenues againſt ſuch as are plotting any hoſtil 
Deſign; by providing Arms and all other (1) Ne. 
ceſſaries for offenſive or defenſive Force; by en. 
tring into Confederacies and Alliances ; by keep. 
ing a watchful Eye upon the Motions and At 
tempts of others, and the like. Thus we juſtly 
eſteem it Wiſdom in a Commonwealth, to think 
of War during the full Enjoyment of Peace. And 
altho' Innocency will always find a ſtrong Guarl 
and Support in the Divine Providence, yet isit 
moſt ſenſeleſs Vanity for that Man to expect Mi 
racles from Heaven for his Deliverance, who lies 
ſtill in a drowſy Idleneſs, and negleRs all Care of 
his own Affairs. And even in Civil States, where 
our Goods are in ſome Meaſure ſecur'd againſt 
Thieves and Ravagers, by the Severity of Penal 
Sanctions, he would be reckon'd a very ill Hul 
band, who ſhould forbear to ſecure his Doors in 
the Night, or to lock up his Cloſets and his Chef 
To this Purpoſe we are inform'd, that the Oll 
Romans us d to ſeal their meaneſt Utenſils and 
Houſhold Goods with their Rings, to ſecure then 
from pilfering Slaves; over whom, at the ſame 
time, they had the free Power of Life and Deati 
(b). 


But now, though my providing thus far for m 


th. 


1 


L. 1. C. 5. f. 20. In the latter Caſe, I ought to ſpare him, and rather ſacrifice my own Life than take away his, provided that he G6 
not by his own Fault put himſelf into a Condition where he could not command himſelf; for if a Prince, knowing himſelt ſud- 
ect ro ſuch violent Tranſports of Anger, and Lion-like Fury, gives himſelf up to his Temper, without any Reſtraint, and tabs 
no Care to avoid Frovocat ons, at leaſt in certain Circumſtances, and to keep himſelf ſrom Drink, he deſerves to be had in d 
Regard, and we have as much Right to defend our ſelves againſt him, as if he ated in cold Blood. He had a Deſign to luſt 
us, if not formally, yet interpretatively, ar leaſt, and the Intereſt of a Society is ſo far from requiring us to ſuffer our ſelves u 
be ſlain by ſuch a Sovereign, that it eught it ſelf to fear him. After all, there is nothing more caſy for Princes, ſince fes d 
them are * — Men, than to keep themſelves from ſuch Extravagances. It a Society loſes by a Change, it alſo gets ſometime 
by it, an 3 it would be better tor it, if Men would not allow Princes ſo great a Liberty, to ſatisfy their Paſſions, aud! 
Succeflors had before their Eyes ſome fad Examples of an unhappy Fate, which their Predeceſſors had brought upon themſelves, bf 
thinking all Things lawtul for them. What L have ſaid, will, by a much ſtronger Reaſon, have place in Reſpett to the Ninn 
of a Prince, and his inferior Magiſtrates, for whom, doubtleſs, there is much leſs Regard to be had, than to the Perſon oft 

Sovereign himſelt. I ſhall ſpeak ſomething, S. 14. Note wit. of the Caſe, where the unjuſt Aggreſſor is a Father. 


(a) Add, L. 18. [.3. D. de Injuriis, & Gro. in Sparſ. Flor. ad 1.14. D. ad L. Cornel. de Sicar. (6) Vide Tacit. An. II. I. 
(2) The Cornelian Law, which is treated of in the Digeſt. Lib. 48. Tit. 8. puniſhed Murders committed deſignedly, and wit 
full Deliberation, whereas the Aguilian Law puniſhed Murder committed thro' tome Imprudence and Fault, tho very 1mall, © 
without any Debs: dee Mr. Noodt, ad Leg Aquil. Chap. 4, 5. 79 85 , | ol. 
5. VI. (1) Such are principally in Relation to States, Fortreſſes built on the Borders of Kingdoms. See Mr. Thomaſuuss U 
courſe upon this Subject, entitled, Nen-Eus actions Forenſis contrg edificantem ex emulaiiane, S. 18, Ce. RES 
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10 W<ccurity can be injurious to none, yet before 1 
= an actually aſſault another under Colour of my 


wn Defence, 1 muſt have Tokens and Arguments 
amounting to à moral Certainty, that he enter- 
ains a Grudge againſt me, and hath a full Deſign 
f doing me a Miſchief, ſo that, unleſs I prevent 
im, I ſhall immediately feel his Stroke. Amongſt 
heſe Signs and Tokens, giving me a Right to 
ake a violent Aſſault on another Man, I muſt 
y no means reckon his bare Superiority to me in 
rength and Power; eſpecially if that Happineſs 

erivd its Increaſe from harmleſs Induſtry, or 

tom the Bounty of Providence, without the, Of” 
reſnon of others. For 'twould be inhuman Ma- 
1e ice, to envy another, and to endeavour to take 
rom him a Blefling which he came ſo fairly by. 


1 8 


— : is a very groſs Knack of Philoſophizing which 
ty dme Men have got, when they tell us, by way of 
of Advice, He thit * able to burt you, undoubtedly is 
on illing ; and ara int; without farther Warning, down 
5 "ith him, as you love Fog own Safety. This Kind of 
1 Doctrine is manifeſtly deſttructive of all Sociable 


ommerce amongſt Men; and the Authors com- 
Wonly cited in Defence of it, either are ſuch 
hoſe Character prevents their Authority, or elſe 
che Paſſages alledg'd from them, they ſpeak 

Wnly of Precaution of our dealing with thoſe 
WW rctches, who have given us ſufficient Tokens of 
eir Reſolution to hurt us (a) (2). And whereas 


f ome Men bring Examples inſtead of Arguments 
nd or ſo baſe a Practice, this is to make another's Sin 


e Rule and Standard of my acting (). Yet be- 
auſe any Man may abuſe his Strength to ill Pur- 
doſes, therefore, as we ſaid before, we ought to 
nce againſt Danger, by timely and by harmleſs 
ethods. 


of : : | 
Nay, although ſuch a mighty Neighbour hath 
"1 Shown himſelf to have the Will of hurting as well 
7 s the Power, he doth not yet give me directly a 


juſt Cauſe of ſetting upon him, becauſe he doth 
not yet expreſs this ill Will towards me in particu- 
lar. For it is not ſufficient Proof that a Man de- 
ſigns to hurt me, becauſe he hath already hurt o- 
thers; in as much as he might be provok'd to his 
Attempt on them by ſome particular Reaſons, 
which he doth not find againſt me. An Injury 
then done to another, gives me no Licenſe of fal- 
ing on the Aggreſſor, whilſt I am tied to both 
Parties only by the common Band of Humanity. 
But I may happen to be united by a more peculiar 
Obligation to the injur'd Perſon ; as if upon his 
Deſire, I have promis'd and engag'd to aſſiſt him. 
For it is very agreeable to Social Nature, that a Man 
who hath himſelf receiv'd no Wrong, ſhould. yet 
join, Forces on Covenant with another, to help 
him to drive off an unjuſt Aſſault, as being allied 
to him by thoſe general Ties which hold together 
all Mankind. Becauſe, ſuppoſing the two Parties 
to be otherwiſe indifferent to me, yet it is a ſtand- 
ing Rule that an Injury receiv'd ought to incline 
me to Favour, and an Injury offer'd 635 to Hatred 
and Averſion (c). But farther, if on good and 
probable Grounds I ſuſpe& that this powerful! Ag- 
greſſor, when he hath diſpatch'd his firſt Prey, will 
turn his Force upon me, and uſe his former Con- 
queſt for the Inſtrument of another ; I may then 
more readily aſſiſt the diſtreſs'd Party, becauſe his 
Preſervation is likely, to enſure my own Salety. 
As a wiſe Man will lend his beſt Help towards 
quenching a Fire in his Neighbour's Houſe, when 
his own is the next in Danger. 3 
More than this, if it appear by clear Tokens 
that a Man is at preſent under a real Deſign of 
hurting us, though he doth not yet proceed to 
the open Execution of it, ſuppoſing us to live in 
a Natural State, we may. immediately enter on our 
own Defence by violent Methods, and prevent the 
Foe ; provided that either upon a friendly Admo- 


1 


— — 
id — 


a ve you Permiſſian to tear ſo unreaſonably ? 
IN 
em Hy kill him, by whom be ſhall pretend to fear being hereafter kilPd Orat. pro Tull, in Quin#il. J. 5. c. 13. 


I. de Jure Belli, J. 1. c. 14. 


erius occideretur. 


oth in Reſpect to all Mankind, and to private Perſons. 


vis hoc ſtatuit unquam, aut cui concedi ſine ſumms om nium periculo 


(a) And as for that Saying of Cicero, (Epiſt. Fam. 11. Ep. 28.) Even Slaves have been always allow'd this Liberty to fear accor- 
ing to their wr” hamper not another's; we may oppoſe to it the ſharp Return of Vibius Criſpus ( in Quinctilian l. g. c. 5.) Who ever 

Nay, Cicero himſelf hath ſufficiently overthrown this Opinjon, Who, ſays he, ever made 
eh an Ordinance as this, or to whom can this be granted, without the manifeſt Danger of the whole Community, that a Man may law- 


(6b) Add. Albevic. 


(c) For that of Exodus ii. 14. only holds in a Civil State. 


(2) Our Author quotes theſe Words of Cicero, as favouring the Opinion which he confutes, At hec etiam ſervis ſemper libera 
runt, timerent, gauderent, dolerent ſuo pot i, quam alterius arbitris. 
ſhall find that the Words will not bear the Senſe which he gives them. The Latin of the following paſſage in Quinctilian is, 


poteſt, ut eum jure potuerit occidere, d quo metuiſſe ſe dicat, n# ipſe 


But if we conſider the tollo wing part of the Diſcourſe, 


(3) That the Laws of Nature, which tend to the preſervation of Mankind, may be obſerv'd, without which they are uſeleſs, 
d thar no Man may offer an Injury to his Neighbour, Nature has g 


iven every Man a Right to puniſh the Violation of its Laws, 


The Laws of Nature, as well as all others, which are impoſed upon Men 


equal, it follows, that if in that Eſtate ever 
ath it in as large an Extent as another. Theſe 


we 


ſub- re Lelow, would be altogether uſeleſs, if no Body in the free State of Nature had Power to execute them, by protecting and 
rakes r terving the Innocent, and reſtraining the Inſolent. For all Men being natural! 

n 00 e have Right co puniſh the Breach of the Law of Nature, there is no Man but 

butt e tlie Principles of the illuſtrious Mr. Locke, in Part II. of his excellent Treatiſe of Civil Government, Lib. 2. Chap. 2. 

* 5 22 obſerve the Conſequences which he draus from it in Relation to other a 

1 0 Note 3. 


ſpenſably 


ls, as Mr. Titius, with much Reaſon maintains, Obſerv. 131. 
* S. I4. he approves of that fine Maxim of Cicero, 


that forſakes his Friends, 


1 io + ac dg [ev ws i 
Zuse vuar, X) T wh uv iouTy 
Tows vote Wdov 4) 8 Kv3s 


; | AS \ 7 — 4 
* Stobeus Tit, 2 cui H EAANAOIS MXOGs 


r. Le Clerc's Note on this Fragment, p, 3. 


Matters of Importance. See Lib. 8. Chap. 3. 


33 Hence it appears, that our Author is miſtaken, when he affirms, That unleſs we are under ſome particular Engage- 
to help a Perſon that is wronged by another, we are not obliged ro oppoſe this latter, unleſs he inſults us directly. Much 


ther, we not only have a Right to eſpouſe the Quarrel of the Injured, but alſo, according to the Laws of Humanity, we are in- 
engaged to defend him, if we find our ſelves able ro do it. 


This is the Confequence of the Principle of Sociable- 


mm ef Fay. I wonder our Author did not mind it, ſince, in 7 1. Chap. 
q ; N Qui non defendit, nec obſiſtit, ſi poteſt, injuriæ, tam ef in vitio, quam ſr Parentes 
niche, aut Patriam deſerat, i. e. * He that does not prevent or reſiſt an l I f 5 


Injury, if he be able, is as much to blame, as he 


would b Parents or Country.“ Menander alſo has a fine Sentence relating to this Matter, ſaying, “ If any one 
fence F as much concern d for the Injuries done to another, as if he receiv'd them himfelf, and vigorouſly undertake the De- 
79 them that are oppreſſed, there would not be ſo many Exil · doers, and thoſe that are would nor be fo daring. 
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nition he is not likely to be driven from his hoſtile 
Intentions, or that the giving ſuch an Admonition 
would prove of ill Conſequence to our Affairs. 
For no Man is oblig'd to expeQt patiently the In- 
ſult of another, that he may thereby build the 
Juſtice of his Violence on the abſolute Neceflity 
of his Defence. And therefore, in this Caſe, he 
is to be accounted the Aggreſſor who made the firſt 
Motion towards hurting his Neighbour, or who 
conceiv'd the firſt Deſign of Miſchief, and was 
preparing to accompliſh it, though the other Party 
uſing greater Expedition, may have ſurpriz'd and 
oppreſs'd him before he could bring his Plot to Per- 
fection. For it is not abſolutely neceſſary to the 
Notion and Buſineſs of Defence, that a Man re- 
ceive the firſt Stroke, or that he only ward off or 
clude the Blows that are aim'd at him; but he too 
ſhall be interpreted to act by way of Selfe-Defence, 
who, taking his Foe tardy, hath prevented the 
Miſchief that was hatching againſt him (4). 

VII. But we muſt by no means allow an equal 
Liberty to the Members of Civil States, For 
here, if the Adverſary be a Foreigner, we may 
reſiſt and repel him any way at the Inſtant when 
he comes violently upon us: But we cannot 
(without the Sovereign's Command) either aſſault 
him whilſt his Miſchief is only in Machination, 
or revenge our ſelves upon him after he hath per- 
form'd the Injury againſt us(1), leſt we ſhould, by 
this raſh and unwarrantable Proceeding, involve 
our Country in an unneceſſary and unſeaſonable 
War. And a much greater Degree of Caution 
muſt be us'd in our Dealings with our Fellow-Sub- 
jects. For though I 3 that ſuch an one is 
now coming to do me a Miſchief, or that he 
threatned me deſperately in Publick, this will on 
no Account bear me out in aſſaulting him; but I 
am to inform againſt him before the common Ma- 
giſtrate, who is to require Security for his good Be- 
haviour. But if the Magiſtrate refuſe to interpoſe, 
I may then conſult (2) my own Safety by what 
Means I can, with the ſame Freedom as if I were 
plac'd under a Natural State and Condition. 


Thoſe Moraliſts are widely miſtaken, who, 33 . 7 
Grotizs (a) ſays, maintain, That I may lawfull 


« kill, not only the Man who offers me pref.” A 
Violence, but him too whom I ſhall have diſco. h 
* ver'd to plot and conſpire againſt me; as by Poy. ma 
* ſon, by falſe Accuſation, Falſe Witneſs, the "F 
© Procurement of an Unjuſt Sentence, or the 8 
© like.” Nor is the Abſurdity at all lefſen'd by De 
that Reſtriction which they add (3), if ci e 6: 
Danger cannot otherwiſe be avoided, or if we ar, us bei 
ſufficiently aſſur'd that it cannot, Becauſe ſuch a De. the 
lay of Time as is here ſuppos d, how ſhort ſoever, he 
may put us on many good Ways of Redreſs and on 
Relief; beſides (4) the Variety of Accidents which rily 
may perhaps work our Deliverance. It is mani. tac 
feſt, that theſe Authors ſuppoſe a Civil State, be. wa 
cauſe in that only we can conceive ſuch Things x nif 
unjuſt Judgments, Accuſations, Witneſſes, G. the 
For the Suppreſſion of which Injuries, if we per. fair 
mit the Subjects to inflit Death, what occaſion ane 
have we for Magiſtrates or for Laws? No Manz can 
in Danger of being condemn'd, if he can prove be. 
the Accuſcr guilty of Calumny and Forgeg. in ] 
Yet, if being unable to make this out, he aſlaul; ture 
his Life, twill be hard to excuſe him from the L. the: 
gal Cenſure and Penalty of Murther. But when 
a Man is already actually ſet upon, and reduci sign 
to ſuch Streights, that he hath not Power or Op Dr t 
portunity to implore the Aſſiſtance of the Mag. tec, 
ſtrate, or his Neighbours, he may then make ul: n 
of Extremities in repelling the Aſſailant: Yet the defo 
Reaſon and Ground of his proceeding to ſuch Vi aw 
olence, muſt not be that he may thus revenge him. een 
ſelf for the Injury offer'd ; but only becauſe be en! 


could not otherwiſe ſecure his Life from the immi- cen 
nent Danger. And therefore ſuppoſing that Dan- 
ger to be more eaſily driven off, he cannot lau- 
ully purſue the Aggreſſor, ſo as to ſtrike or harm 
him in his Flight (6). 

VIII. It appears then from theſe Confiderat- 
ons, that under Civil Governments the Time d 
making an unblamable Self-defence, is ſet within 
very narrow Bounds, and indeed reduc'd almot 


(8). L. 2: e, l. 


Naraly, und ToZdn, i e.“ He w 


J. 9. fit. 4. c. 6. 


5. VII. (1) See what this Auth ſays, Lib. 8. Chap. 17. 8. 8. 


FA 


(2) We may add, and that of . So Moſes ſeeing one of his Brethren, an 7ſraelite, ſuffer Wrong, he defended him; al 
vindicating the Perton injured, flew rhe Egyptian, Zxad. ii. 11, 12. and Aﬀs vii. 24. for, as Mr. Le Clerc ſavs upon this laſt fn 
ſage, ** Moſes knew very well that the Tſrazlites could obtain no Juſtice of the Egyptian Judges. And when Power is arrived! 
that height that Juſtice can't be had, and the Foundations of Civil Society are deſtroyed, we return again to a Stare vs 
ture, in which *tis la v ful for every one to defend himſelf and his Friends, againſt all Force, without ſeeking Help, in vain, ff 
« rhem who will not aſſiſt us. But this Right can't be made uſe of but in extreme Confuſion, as Agypt was, where any laue 
« might be done the Iſraelites, without any Fear from the Ægyptian Judges. ” 3 

(3) Grotius reads it thus, but careleſly. He maintains, that all the Reaſons which he mentions there, are not ſufficient to 
vent a Perſon who has ill Deſigns _— us, and kill him, altho' he can find out ſome way to eſcape the Danger, or is 8% 0 4 

ich Determination he founds upon the Remedies and Accidents which a little Space of "$4 
may produce. But he adds, that there are ſome Divines and Lawyers, who extend this Favour farther, i. e. as any one Ma) 44 
who grant to the Perſon againſt whom any thing is attempted, a greater Liberty, believing that he hath Right to prevent "wy 


that he can otherwiſe eſcape 1t, w 


(5) vide J. 3. .. 9. D. de vi & vi armata. 

(4) Demoſthenes, Philip. 3. 0 8 ofs &v L) angocilu Taira ννεαον, I NT , ir0 iu b Hαι, 16! wn 

| 4 is preparing and contriving Wiles for my Deſtruction, is moſt certainly engag'd in a Hoſtit 

state with me, chough he has not yet attack'd me with his Darts or his Spears.” Thucydid. l. 6. We ought, not only to c 
ſtiſc the open Actions of our Enemies, but to prevent, by due Puniſhments, their ſecret Counſels and Defigns : For they will x 3 
© before-hand with us, it we neglect to be fo with them.“ Procop, de Bel. Perſic. I. 2. c. 3. Adu 38 & ciel lu x of iy 07M 
, Tran, 4M of dv emrrdoy]es iv amydiiis mg mie; dnoiey, 73.8 KVH Th EYXEXHIONKST Ady A To me 
Vai, i.e. * Thole break the Peace, not who firſt rake Arms, but who are diſcover'd in any Plot againſt their Neighbours 
„Friends. For whoever actempts and deſigns Miſchief, hath really committed the Crime, though his Endeavours prove unls 
% ceſsful.” Phil. Jud. de Leg. Special.“ We do not only reckon them our Enemies, who aſſault us with Fleets or Armies, bl 
« them too who by Sea or Land make Preparations againſt us. See Alberic. Gentil. ad voc. Hiſpan. I. 1. c. 9. Leges 114% 


— 


Enemy, although he could avoid the Danger ſome other way. So theſe Moraliſts do not perplex themſelves in any Mannet = 7 77 
rhe Reſtriction of which our Author ſpeaks. Crotius embraces the Exception in the Negative, and maintains it againſt e 5 


Nevertheleſs I aſſert, That if you examine the Thing in it ſelf, he doth not ſufficiently diſtinguiſh between the State of Nature 
Civil State, as will appear by what our Author ſays afterwards, 


(4) See Aul. Gellius, Noet, Attic, Lib. 13. Chap. 17. and Eraſmus upon the Two Proverbs taken from thence, 


— 
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t or Inſtant, yet ſuch as admits ſome ſmall 
N and in which a ſlight Exceſs will eſcape 
the Magiſtrate's Cenſure. And therefore altho 
an Underſtanding Judge will be beſt able to ſettle 
the Innocency of any Defence, from the Cir- 
cumſtances of the particular Facts: Yet we think 
it may be aſſerted in general, that the exact Time 
when a Man may fairly deſtroy another in his own 
Defence, begins at the Inſtant, when the Aggrel- 
ſor ſhewing plainly his Deſign upon my Life, and 
being furniſh'd with Strength and Weapons for 
the Execution, is already got into a Place whence 
he may perform his Miſchief; Allowance: being 
only made me for juſt ſo much Space as is neceſſa- 
rily requir'd for me to attack him in, before he at- 
tacks me. For Example, if a Man is making to- 


nification of his Intention to ſtab me, and I at 
che ſame time have a Gun in my Hand, I may 
W fairly diſcharge it at him whillt he is at a Diſtance, 


and cannot yet teach me with his Weapon, be- 
s WE cauſe, ſhould he get too near me my Arms would 
ve of no Uſe. And the ſame holds more ſtrongly 
7 in Relacion to Bows, and Inſtruments of that Na- 
b ture, which ſignify nothing at all, unleſs we give 
b- them full Room and Space to exert their Force 1n, 
gain, ſuppoſe a Man approach me with full De- 
een upon my Life, and is only arm'd with Piſtols, 
b or the like, whilſt I am furniſh'd with a longer 
1 Piece, I am not oblig'd to wait till he comes with- 
en Piſtol-ſhor, but may prevent him with my Arms 
he before he can uſe his own. For this is what the 
Vi aws call (1) to meet a Danger in time, which is e- 
m- cer d much better, than to revenge it after it hath ta- 
he , Effect. The Continuance of this Time for in- 
mi- cent Defence is fo long as till the Aggreſſor either 
an Ss repuls'd, or hath retreated of his own Accord, 
2. oF hether repenting of the miſchievous Deſign in 
am he very Moment that he was performing it, or 
iſe becauſe he ſees he is like to loſe his Aim; as 
rath ppoſe his Sword is broke, or his Piece hath miſs'd 
Fire, or ſhot beſide us; fo that at preſent he can 
in Purt us no farther, and we have an Opportunity 
mot f retiring into a Place of Safety. For the Re- 


Werge for paſt Injury, and the Caution for future 

ecurity, belong to the Care of the Magiſtrate, 
hom we are to addreſs on thoſe Accounts (a). 
A hoever, enjoying the Protection of a Civil Go- 
nment, ſhall kill another beyond theſe Bounds 
od Conditions, under the Notion of SelH defence, 
annot be acquitted as entirely guiltleſs. Whence 


+ 


. e may perceive how unreaſonable the Aſſertion 
ours N Old Baldi is, when he declares, If 2 Man 
e ue ance to ſay to me, I'll kill you where ever I find you 
Wigh az hence forward, I may, without incurring any Pe- 
4 1475 take his Life by way of Prevention, either in the 

1 2 of bis Threats, or whenever I can do it with moit 
ty” ce. For though I be not oblig d to wait 
rel | he performs his Threats, yet in a Common- 
of each I ought to purſue other ways of Safety 


| an by killing him: Even when it appears from 
= former Courſe of his Life that he is not back- 
din making good ſuch bold Reſolutions ; 


—̃ — 


＋— —„- — 
—— 


wards me with a naked Sword, and with full Sig- 


which Condition is by ſome Authors added to 
mitigate Baldus's Opinion. 

IX. As to the common Determination, that 
this killing a Man in our own Defence is then on- 
ly innocent, when we cannot poſſibly eſcape the Danger 
by other Means; this is not to be interpreted in too 
{tric a Senſe, but admits of a reaſonable Latitude, 
upon account of that Perturbation of Mind which 
ariſes from ſo ſurprizing and fo imminent a Miſ- 
chief, For it is ſcarce poſſible that a Man under 
ſo terrible Apprehenſion ſhould be ſo exact in con- 
ſidering and diſcovering all Ways of Eſcape, as he 
who being ſet out of Danger can ſedately delibe- 
rate on the Caſe. Hence, as it is meer Raſhneſs 
for me to come out of a fafe Hold to him who 
challenges me, ſo if another aſſault me in an open 
Place, I am not ſtrictly oblig'd to betake my ſelf 
to Flight, unleſs there be near at hand a Place of 
moſt ſecure Refuge, nor am I always bound to 
draw back from the Onſet. Becauſe I then turn 
my defenceleſs Parts to the Danger, and there is 
great Hazard of tripping or falling ; and beſides, 
when I have once quitted my Poſture of Guard, 
tis not very caſy to recover my ſelf. Neither 
doth it render my Defence blamable, if I choſe to 
run the Hazard of ſuch Accidents, rather than o- 
mit ſuch Buſineſs, which was either a part of my 
Duty, or which however I had a Liberty of acting. 
As ſuppoſe, whilſt I am going to any publick 
Place, about my Affairs, I kill a Man that ſets 
upon me in the Way, I am not the leſs innocent, 
becauſe if I had ſtaid at home the Thing had not 
happen' d. For the publick Security would be ill 

uarded, and our Liberty would ſtand us in little 

cad, if we might not make Uſe of it in oppoſing 
thoſe ſudden Violences which others offer us, out 
of pure Malice and wicked Deſign. 

There is no need of proving Balſamon's Di- 
ſtindtion () to be ridiculous; A Man ( ſays he) 
who kills another in his own Defence, is free from all 
Guilt if the other Perſon had firit given him a Murtal 
Wound, or the like Miſchief ; but if the Hurt that was 
firit offer'd him be ſlight and curable, the Slaughter of 
the Aggreſſur u then unjuſt, and be mutt anſwer for the 
Fatt. 

Much more pleaſant is their Nicety, who make 
it a Queſtion, Whether an Equality of Weapons be ne- 
ceſſary to the rendering a Defence innocent. As if the 
Aggreſſors were ſo generous, as conſtantly to give 
Notice to the other Party of their Deſign, and of 
the Arms they purpos'd to make uſe of ; that they 
might have Leiſure to furniſh themſelves in like 
manner for the Combat. Or as if in theſe Ren- 
counters we were to act on our Defence by tho 
ſtrict Rules of the common Sword Plays, and 
Tryals of Skill, where the Champions and their 
Weapons are nicely match'd and meaſur'd for our 
better Diverſion. 

But it muſt be obſerv'd on this Head, that the 
Plea of Self-defence ſhall not excuſe or indemnify 
him, who being challeng'd to meet in the way of 
Duel, doth by ſo appearing put himſelf into ſuch a 
Condition, that he muſt either kill or be kill'd. 


4) Vide J. 45. . 4. D. Ty 
We 45. J 4. D. ad L. Aquiljam, 


2 The Words of the Code are, 
4 unicui ; fine judice ſe vindicare, &c. Leg. 1, 


* Mention'd by Sichard ad C. Cod. 


Melixg enim eſt occurrere in tempore, quam poſt Exitum vindicare. 


— 


(b) Ad Epiſt. Baſil. ad Amphi- 
Cod. Lib. 3. Tit. 27. Quund9 


Tor 
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For in the Eſtimation of ſuch a Fact, the Danger 
will not be conſider'd, ſince the Laws forbad him 
to meet it; and therefore he will not only be guil- 
ty of Manſlaughter, but will ſtand obnoxious to 
thoſe other Penalties which are particularly or- 
dain'd againſt the Cuſtom of Duelling. 

X. There is one Enquiry commonly made far- 
ther on this Point, and that is, Whether it be 
lawful for a Man to kill another, who comes up- 
on him, not with a Deſign to take away his Life, 
but only to Maim him; provided the Danger can- 
not be otherwiſe avoided. And here, as to a Na- 
tural State, we may ſafely hold the affirmative Side 
of the Queſtion. For Nature hath inſpir'd us 
with ſo tender a Care to preſerve our Bodies 
whole and entire, that we cannot but make uſe of 
all Ways and Mcthods for that purpoſe ; and the 
Loſs of one Member, eſpecially it it be of the 
moſt noble Kind, is reckon'd almoſt equal to the 
Loſs of Lifeit ſelf. Beſides, Death is frequently the 
Conſequence of ſuch barbarous Treatment ; and I 
have no Security but that the Villain will proceed 
to greater Miſchief. Laſtly, as we have hereto- 
fore hinted, ſuch an Attempt declares a Man my 
open Enemy, and conſequently gives me a Li- 
cenſe in infinitum of acting againſt him. 

Nor do the Laws, even in Civil Governments, 
ſeem to engage the Subjects to ſuch hard Conditi- 
ons, as that they muſt rather ſuffer themſelves 
to be maim'd, than uſe Extremities in repelling 
the Aſſailant: For ſince ſuch a Degree of Pati- 
ence ſurpaſſes the ordinary Strength and Conſtan- 
cy of Mankind, twould look very rigid to re- 
quire it, only in Favour of a Malicious Rogue. 
But when ſuch an Injury is once actually receiv'd, 
the Proſecution of the Malefactor is to be left en- 
tirely to the Magiſtrate. 

XI. The Defence of Chaftity is in almoſt all Na- 
tions eſteem'd equal to the Defence of Life, and 
doth in the ſame manner excuſe the Slaughter of 
thoſe who attempt it. The Reaſon of this Favour 
is grounded on the natural Conſideration, that the 
Honour of Women is their chief Treaſure and Or- 
nament ; together with the Reſpe&t had to the 
Weakneſs of the Fair Sex, which 'twas conveni- 
ent ſhould be guarded by all poſſible Means from 
(1) Violence and Abuſe (a). Even in Civil States, 
as the Legiſlators might very reaſonably appoint 


Capital Puniſhments for Offences of this Kind, ſo 
they might farther give a Liberty to all honef 
Women, to uſe Extremities in their own Defence 
upon Danger of loſing what tis impoſſible for 
them to recover, and for which no Reparation 
can be made them. Amongſt the Fews, as Mr 
Selden (b) tells us, a Man was allow'd to kill ano. 
ther, not only in his own Defence, but in the 
Defence of a third Perſon, if unjuſtly aſſaulted 
whether with Regard to Life, or to Chaſtity of 
either Kind (ch, And thus the Sentence of 
C. Marius was highly applauded amongſt the R- 
mans, when he not only abſolv'd, but crown 
the Soldier who had kill'd his Nephew, a Tribuy: 
or Colonel in the Army, for ſolliciting him to a0 
unnatural Debauch (4). St. Auguſtine (e) hath 3 
Saying, that the Holineſs. or Purity of the Body u n- 
ver lot, whil;t the Purity of the Mind remains, thi 
the Body ſuffer Violence (f). But it follows n0 
more from hence, that forcible Raviſhers are nat 
to be repell'd with Extremities, than that becauſe 
a good Man is tranſlated to eternal Happinck, 
therefore he ought not to defend himfelf with Vi. 
olence againſt a Villain who attempts his Life. 

'Tis (2) obſervable what Ly/as (g) reports, tha 
the Artick Laws decreed a ſeverer Puniſhment x 
gainſt him who perſuaded a Woman to an Unchal 
Compliance, than againſt him who compel'd her 
by mere Force. The Reaſon we find ſubjoind, 
becauſe (ſays he) Man who commits a violent Rape v 
ſuppos d to be hated by whom he abuſes. . Whereas thi 
2ho by Flattery and Inſinuations tempt Women ta thii 
Deſires, do by this Means gain a greater Intereſt an 
Authority with them than their own Husbands, and on 
ſequently have the whole Family in their Power and 
Diſpoſal : beſides the Inconvenience of confuunding tht 
Childrens Birch, and bindring all Diſtinctiun betwen 


thoſe who came lawfully, and th 
ate of Wold 4.7 75 oſe who came unlawful) 


XII. Tis another famous Oueſtion. Whether 
the Danger of receiving a 228 the Ear, or ſome 
ſuch ignominious, though flight Injury, will ex 
cuſe the killing of a Man in our own Defence, 
And Gretis's Deciſſion (i) makes it not to be r. 
nant to Expletive Fuſtice. The Senſe of which Ex 
preflion is this, that ſince Expletive Juſtice is equa 
ly violated by deuying one that which he had! 
perfect Right to poſſeſs, or by bringing ſomewha 


(a) QuinFilian, Declam. 349. Tou have drawn a Virgin into as great an Injury, as War it ſelf could have offer'd. 


(c) Lex Wiſogoth. I. 3 tit. 3. c. 6. Conſtitut. Sicul. J. 1. tit. 22. 
Civitate Dei, l. 1. c. 18. (f) 
Mens Impudicam facere non caſus ſolet 


(g) Orat. 1. 
than to injure her by me-r Force. 


(h) Liban. Declam. 2. 
(i) L. 2. c. 1. /. 10 


. (d) Plutarch in Mario. Plato de LL. I. 9. dehbauch't 
Young Perſon of either Sex, ſhall be Lawfully il, not only by the abuſed Party, but by the Herber, Brothers, ptr Log 


Add. Grat ian. Cauſ. 32. qu. 5. c. 1, 2, 3, 4. 
tio verteres; mea vi ſubacta eſt facere. Tou can't lay to her Charge, what ſhe did upon my Comp ul ſion. 


It is a much greater Wickedneſs to tempt and entice a Maid to be conſenting to her own Abit 


1 


(50 I. 4 & & 
(e) U 


Plautus Amphitry. Haut promeruit quainobren # 
Senec, Hippolit. 

— Not on Chance, but on the Will 

Unchaſtity depends. 


1— — 


ö. XI. (1) The Affront is ſo much the greater, becauſe a Woman of Honour may be reduced to that hard Neceſſity, to raiſe 


2 : nou 
up, from her own Blood, a Child to an Enemy. Duties of a Man and Citizen, Lib. 1. Chap. 5. 8. ſaid up! 
that Place of this Author's Abridgment, and Mr. Thoma ſius's Juriſprud. Divin. Lib. 2.8.1 * a = rag p37 7 the 08” the « 
ſtion of 4 Provincial, Tom. 4. Chap. 28. p. 412, affirms, That if that Law of the Decalogue, Thou ſhalt 2 „ Slay 
blige a Woman, who breaks it to fave her Life or Chaſtity, it follows, that the other Laws of the Decalogue include the ſam ty C 
Condition in obſerving them, provided ir be no Damage to my Life or Honour; and ſo as often as the Obſervation of 20 0. 
theſe Articles of the Decalogue expoſe us to any certain Danger of loſing our Life or Honour, we may excuſe our ſelves from l — 
as well as from the Obſervation of this Precept, Thou Jo not Kill. To me the very Recital of ſuch an Argument is irs o Cor. 
8 _ —_ te eg hc Mr. 6 ſhould ſuffer _ elf to be blinded with ſuch weak Reafons, if I did not plainly (c, Wn 
that he has eſpouſed the falſe Notions of ſuch as pervert the Moral Doctr ines of «! ; dene e conta: 
ry co the Rules of good Senfe and Cririciſm. mae Bead coy enen v 
: (2) = * Lib, 11. Tit. 3. Leg. 3. $-3+ Where is the like Deciſion in the Caſe of Slaves. See alſo what is ſaid Lib. 6. c = : 
* 121. 9 e . 6 ; 1 
. 


Cnar. V. 


Of the juſt Defence of Oneſelf. 


3 


im which he had likewiſe a perfect Righr not 
S luffer ; when a Perſon is kill'd for offering an 
Injury of this Nature, there can be no Complaint 
made that a Breach of Expletive Fuſtice hath been 
committed upon him. For he who firſt makes an 
Attempt of any Miſchief againſt another, retains 
no Right why the other ſhould not proceed to Ex- 
tremities in returning it; or, (what comes to the 
ſame thing) gives the other an finite Right of op- 
poſing him; though other Conſiderations may 
frequently hinder the injur'd Party from a full and 
rigorous Uſe of this Right. Nor will it ſignify 
any thing to object, that in ſuch Returns that E- 
quality is neglected which Juſtice commonly re- 
quires. For that Equality is chiefly concern'd with 
the Exchanges of Things, and the Diſtribution of 
common Goods. Bur Evils, which by way of 
War are mutually offer'd, cannot be exactly re- 
duc'd to any ſuch Meaſure, nor is it neceſſary 
they ſhould. (1) As for Grotiws's Remark, that 
the Degree of hurting in War ſhould be ſtated according 
to the Manner of Reſtitution and Reparation in Civil 
Damages, (there is good Reaſon for this Limitation 
to it) as nearly as we can: And then that Modera- 
tion doth not ariſe from any Right inherent in the 
Enemy, but from the Generoſity and Courage of 
the Victor. Grotizs adds, that Charity doth not of it 
ſelf require our patiently ſuffering ſuch an Affront, in 
Fawour of the Perſon who offer d it; tho the Doctrine o 
the Goſpet doth indeed forbid the Repulſe of ſuch At- 
rempts by violent Means. 
For our Parts, we have already ſhown, that in 
2 Natural State, a Man cannot be requir'd to bear 


even a ſlight Injury, (eſpecially if it be continued) 


without endeavouring, even by the utmoſt Vio- 
lence, to keep it off. And we read, that the moſt 
Holy King David, for an Affront put upon his 
Ambaſſadors, rais'd a War, to almoſt the utter 
Ruin of a Nation (a). 

But 'tis very doubtful, whether in Members of 
a Civil State, the ſame violent Procedure is excu- 
{able. It is indeed in common Judgment a moſt 
high Affront to receive a Box on the Ear, and the 


Reaſon of this Opinion amongſt many of us Eu- 


ropeans, ſeems to be, becauſe we treat our Ser- 
F yants in this Manner, and other Inferiors plac'd 

under our Diſcipline. And hence 'tis a Cuſtom in 
ſome places, when Perſons are firſt allow'd the 
Ule of Arms, or come out of their Apprentice- 
ſhip, and the like, to give them a Box on the Ear, 
in formal Manner, to put them in mind of their 
former Condition, and to let them underſtand, 
chat they are above ſuch Treatment for the future. 

Therefore to offer ſuch an Affront highly diſ- 
races the Sufferer, and ſuppoſes him to be un- 
= Yorthy of bearing Arms, or of being reckon'd a- 

mongſt free and grown Men. But here we muſt 
Jobſerve, that ſuch a Blow never appears ignomi- 
mous and diſgraceful, but when it is given before 
che other Party prepares for Reſiſtance: For thus 
3 Slaves and Children are beaten without the Liber- 
of Oppoſition. Therefore thoſe who fall by 


8 — 


mutual Conſent to Fiſty-Cuffs, and deal freely 
with each others Face and Head, can on neither 
ſide complain of an Injury of this affronting Na- 
ture, Nor is it eaſy to conceive how a Man that 
bears Arms, and is preparing, to uſe them for his 
Defence, can be capable of receiving a Blow 
under the ſame Notion and Aggravation of Con- 
tempt. Beſide, tis a great Miſtake to fancy that a 
Man's Honour is really impair'd by ſuch a Trifle ; 
for (2) Honour would be a molt fragile and a moſt 
precarious Good, if 'twere in the Power of every 
ſaucy Fellow to diminiſh and to iatringe it. 
And as for the Contempt which is ſhown in ſuch 
an Action, this may be either quite taken off, or 
however eaſily repair'd by the Magiſtrate, by fet- 
ting a heavy Fine on the Offender, and by en- 
joining him farcher to perform in publick ſome 
Marks of Honour and Reſpect to the Perſon whom 
he hath injur'd. Nor is the Vulgar Notion of a- 
ny Weight, which fancies the Courage of Men, 
and eſpecially of Soldiers, to be indamag'd in its 
Character, by the receiving theſe Kinds of Aft- 
fronts, and that therefore their Credit muſt be 
vindicated by Sword and Duel. For that Man 
ſhows ſufficient Teſtimonies of his Courage, who 
bravely maintains and diſcharges the Office aſ- 
ſign'd him by the State. And there are much more 
noble and more ſhining Occaſions of exerciſing 
Valour, than, contrary to the Laws of Reaſon and 
of our Country, to purſue an immoderate Paſſion, 
or to engage in the Hazard of an unneceſſary and 
unprofitable Combat. Yet if, as it commonly 
falls out, upon the offering of ſuch an Injury, 
Swords are immediately drawn, and the Man who 
thus began the Fray happens to be kill'd, or deſpe- 
rately wounded, ttis reaſonable that the other 
Party ſhould have his Penalty mitigated, upon ac- 
count of the high Provocation. But tis an into- 
lerable Paradox which ſome maintain, that a Man 
may fairly kill another, not only to avoid an Af- 
front of this Kind, but for the Recovery of his 
Honour, after the Affront has been actually given, 
and the Party who offer'd it is fled, 

We may add to theſe Obſervations, that though 
the Rate and Eftimation of Things is not to be 
determin'd by the Multicude, but by the Judg- 
ment of wiſe Men, yet if in any State the Re- 
ceipt of ſome particular Injury is attended with 
extraordinary Scandal and = there ought 
to be a moſt ſevere Puniſhment ordain'd againſt 
Delinquents in this Point ; in as much as all Men 
have not Philoſophy enough to put up theſe pro- 
voking Indignities; and becauſe it would be in- 
conſiſtent with the Characters and Stations which 
ſome Men are to maintain in the Commonwealth, 
ſhould they be expos'd to the Contempt and De- 
riſion of the meaneſt Subjects. The Magiltrate 
then hath little Reaſon to be angry, if neglecting 
or refuſing to give Redreſs in Complaints on this 
Score, a Man aſſerts his own Honour by what 
Means he can, though only in Regard to the O- 
pinion of the Vulgar, ſince the lame Opinion 


(a) 2 Sam. x. 4, Cre. 


| ; = 0 Theſe Words of Grotius, as our Author ex 
Ki allowing, but I can'r find them either in th 
on hich Men ought to obſerve in War, 


(2) See Lib. 8. Chap. 4. §. 8. following. 


preſſes himſelf, ought to have been found in the ſame place with the foregoing 
ole Places, or in the Third Book, where Grotius treats exprellly of che Dilg?h1- 
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10 99 Of the juſt Defence of Oneſelf. 


would otherwiſe load him with ſo much Reproach. 
Therefore thoſe Governors who would effectually 
ſuppreſs all Duels and private Combats, ought to 
enact the moſt grievous Penalties againſt thoſe 
who ſhall offer ſuch a Blow or other Affront as is 
reckon'd ignominious in the Opinion of the par- 
ticular Country. For the Courſe and Manner of 
Civil Life will not bear that refin'd Philoſophy of 
Grotins ; fince Honour # no more than an Opinion of Ex- 
cellence, and the Sufferer of ſuch an Injury ſhows himſelf 
excellently patient, hs Honour is rather increas d than im- 
pair d (a). ; FOES 
X11I. From what hath been ſaid it may likewiſe 
be underſtood, whether in Caſes of Aſſault, a 
Man is oblig'd, if he can conveniently, zo berake 
bimſelf to Flight, ſo as that the Slaughter of the 
Aſſailant is never juſtifiable under a Poſſibility of 
running from him. Now here it is plain, that in 
a State of Nature the Aggreſſor hath no Right, by 
which the other Party is bound to decline his Vi- 
olence in this Manner, rather than oppoſe it. 


And the Reaſon why a Man (under this Natural 


Condition) ſometimes chuſes rather to fly than 
fight, is not out of any Favour to him who ſets 
upon him, but becauſe he thinks it moſt conveni- 
ent for his own Affairs (1). Diſtin& Nations and 
Kingdoms are fer, we know, in this Natural State 
towards each other: And who will ever maintain, 
that when one King unjuſtly invades the Realm of 
another, the injur'd Prince is oblig'd to ſave him- 
ſelf, if poſſible, by flying; for fear he ſhould kill 
ſome of his Enemies by making Reſiſtance ? 

But under Civil Governments, we are to fly, 
if we can with Convenience, rather than take a- 
way the Aſſailant's Life. Nor can ſuch a Flight 
be at all Baſe or Unworthy of a Man at Arms; in 
as much as it is not undertaken out of Cowardice 
or Neglect of Duty; and becauſe Reaſon can 
never think this a fit Occaſion of exerting my Va- 
lour, when I only kill a Fellow-Subje& without 
any Neceſſity, from whom the Magiſtrate could 
have ſufficiently ſ-cur'd me. We added this Re- 
ſtriction, if we can with Convenience, becauſe, (as 
hath been already hinted in part) we are not al- 
ways oblig'd to retreat and to turn our Backs, 
ſince we thus expoſe ourſelves to a greater Danger 
of Wounds and Miſchief, as well as to the additi- 
onal one of falling; and ſince a Man who hath 
once betaken himſelf to his Heels, if he meet 
with a Stop, or if the Aggreſſor happen to over- 
take him, cannot eaſily recover himſelf into a 
Poſture of Detence. Therefore in caſe there be 
not a Place of ſafe Refuge near at hand, he doth 
not tranſgreſs che Bounds of innocent Self-defence, 


who oppoſes an Aſſailant Breaſt to Breaſt, rather 


than he will lay himſelf open to his Violence, b 
running off on a Diſadvantage. 5 

Laſtly, Grotizs hath done well to cenſure thoſs 
Authors, who allow that we may lawfully kill ; May 
who hath ſaid any ſuch Thing of us, as we think vil 
— our Repute and Charatter with good Men, Por 
it the Man hath ſpoken falſe, have we not mary 
more convenient ways of wiping off the Calum. 
ny? And if he hath ſaid nothing but Truth 
muſt we ſtudy the Concealment of one Sin by 
the Commithon of another? How much better; 
Plato's Law (2), If a Man kill a Slave who hath yy 
injur d him, only out of Fear he ſhould diſcover ſen 
baſe Action, or on the like account; be ſhall undergo th 


ſame Penalty as if be had murtber d a free Subject y 


Citizen ? 


XIV. All this ſeems plainly enough deducih(s 


from Reaſon. But many raiſe a Scruple about 
theſe Doctrines, in regard to the peculiar Tem. 


per and Genius of Chriſtianity, aſſerting that a. 
though it be indeed lawful to kill a Man who un. 


juſtly attempts our Life, yet 'tis an Action (i) 


more praiſe-worthy to loſe our own Life in ſuch 4 
Caſe, than to take his. Becauſe he thus dying in 
the Commiſſion of a Mortal Sin, incurrs the 


Danger of Damnation : And that it is not con- 
ſiſtent with Juſtice to rid our ſelves of a leſs Ei, 
by bringing a greater on another Man. Nos, 
tho' the Solution of this Difficulty doth not proper. 
ly fall under our Buſineſs; yet we think the Main- 
tainers of this high Notion would do well to con- 
ſider, that in the Conſternation of Danger, and 
in the Heat of Fighting, a Man hath little Lei 
ſure for a nice Reflection on ſuch Reaſons; ins 
much as all his Thoughts and Faculties are caken 
up with conſulting how to ſave him from preſent 
Death. Again, the Perſon who is thus aſſaulted, 
is not always ſo well prepar'd, as not to need 
ſome farther Time for compoſing his Mind and 
Conſcience, and for making up his Bundles, before 
he takes his long Journey, as Varro (2) ſpeaks. he- 
ſides, it doth not appear very probable, that! 
ought in this Caſe co be more ſollicitous for the 
Soul of the other Man, than he himſelf is. And 
therefore if he, neglecting this great Concern in- 
vade my Life, ought I to pay ſo precious and it 
recoverable a Ranſom, for reſcuing him from ont 
Danger of incurring ſo ſad a State (3)? Fort 
is very doubtful whether, if I ſhould now ſpars 
him, to my own Ruin, he will not, for all m 
Charity, ſtill deſerve, and ſtill meet with tit 
ſame terrible Sentence. Tis a Maxim vulgar! 
known, that no Regard is to be had to ſuch ! 


(a) Vide Ads xvi. 37. 


S. XIII. (1) 
leſs Quotation. 


ld 


1 


= © 
\ 


IIb Ag Mö, ſays Oppian, Cyaeget. Lib. 4. v. 35. Hares have their Armour in their Feet. A nee 


(2) De Legib. Lib. 9. Eu g Tis C x]eivy wider dNxivla, o 5 wh ulwurls ei ggedv guy, Y 1axav wire Hy mms 110 


d d))s TueTE, Kakdme dy e mAirhw x]eivas Unreal 
Wart Amy « 


S. XIV. (4) Mr. Firtſchius Profeſſor of Divinity at Tubing, undertakes to defend St, Ambroſe, and ſome other Fathers, el 
maintained, that Chriſtian Charity would not allow a Man to ſlay an Unjuſt A | 


ſlain. Bur if we examine the Words of this Divine, Diſſert. 1. in Offic. Ambroſii, we ſhall find, that after he has diſcourſed 1% Wy 
he does not touch upon the Reaſons of our Author. find only one thing reaſonable, which I have obſerved above, 5. 2. * 


viz. That in following the Principles of Mr. Pufendo! f 
a {imple Permiſſion, 


Xt Govs nag, wommus o, Ts TOUETS Shs x7! me dunt Enlavir1@, 1 


greſſor, and that he ought to ſuffer himſe 


he aſſerts, That he that ſlays his Unjuſt Aggreſſor, ought to have more d 


(2) De Re Ruſticd. Lib. 1. Chap. 1, Annus enim Oftogeſimus admonet me ut ſarcins Colligam, antequam proficiſcar# vit. 
(2) Plin. I. 2. Epiſt. 10. Purum eſt providum ſperare ex aliis, quod tibi ipſe non preſtes, i. e. 40 Yo! are very improvident, if e 


expect that from others, which you will not do. This Paflage docs not make the leaſt to this Author's Purpoſe. 


Boox II. 


If 0 


Dange 
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Danger as a Man throws himſelf into by his own Alliſtance, when the Buſineſs we muſt neglect for 
Default, and from which he may deliver himſelf that good Office is of more Conſequence, than 
if he pleaſes. Now in the Caſe before us, pr o- the Thing we thus endeavour to fave or reſcue 
vided he draw off or forbear to treat me in this for another. And beſides all this, it may very 
Injurious Manner, the Danger to which he ex- fairly. be queſtion d, whether a Perſon who al- 
ofzs his Soul, ceaſes as to the preſent Matter. faults us in a violent manner, ought to keep the 
And doth not this Opinion allow greater Favour Title of A Neighbour, as tne Word ſeems to be 
and Indulgence to Wickedneſs, than to Goodneſs, meant in our Saviour's Command (ek Le 
whilſt it makes the former, as it were, Sacred Latantirs (d) hath cenſur d Tully (6) for deſcribing 
and Inviolable 2 For according to ſuch Rules, a Good 14.» to be one that doth Good to as many as 
the moſt Holy and Vertuous Men would be al- poſſible, and that hurts no Body unleſs pro vob d. O 
ways oblig'd to yield their Throats to Villains hat a mot excellent and a nor true Sentence ( lays 
and Murtherers, leſt, by reſiſting, they ſhould (7) the Father) bath; be ſþuil d by the Addition of 
ſend them immediately on their Road to Hell (a). 9 Words ! For what \occaſion hd be to ſoy, unlets 
That Saying of our Saviour, in which he com- Provokd? F a Good Man may thus hurt another 
mands us to love our Neighbour as our ſelves, Matt. when he is provok'd, the wery Offering that hurt, will 
xxii. 39. ſeems not ſo 8 to be interpreted of make him loſe his Character and Name: It not being 
the Degree of Love, as of the Truth and Sincerit); leſs Evil to return an Inury, than at firtt to give it, 
in as much as no Man diſſembles or counterfeits For whence ariſe all the Contentions and the Combats 
a Paſſion towards himſelf. And that Phraſe, As- which we behold amongit Men, unleſs from this Miſ- 
thy ſelf, looks like a Proverbial Speech, importing carriage, that Impatience oppoſing If ichedneſ's, occaſions 
a lincere and hearty Kindneſs (b). But ſhould we ſo many Tempeſts in the World? Whereas, if in oppo- 
take the Expreſſion in the higheſt Senſe (4), it ſing the ſame Wickedneſs we ſhould make uſe of Pati- 
would ſcarce follow, that ſuppoling the Love of ence, than which there is no trucr Virtue, and none 
our ſelves and of our Neighbour not capable (in more worthy of Human Nature, we ſhou!d as effettu- 
ſome Inſtance) of being anſwer'd both together, ally extinguiſh the all Deſign, as if we were fouring 
the former ought to yield to the latter (5). Nor Huter upon Fire. But indeed, as the Impatiency 
are the Proofs which we find ſometimes alledg'd of the Injur'd Party is frequently the occaſion of 
from Exodus xxiii. 4, 5. and Deuteronomy xxii. 4. unneceſſary Combats, which might with Conve- 
ſufficient to evince, that the Love of our Neigh- nience have been avoided ; ſo, on the other hand, 
bour ought to take place before our own real Patience is not always infallible in the Cure of 
Advantage : For it cannot thence be gather'd, Malice and Villany. Nor doth the Virtue which, 
chat we are firſt to help our Neighbour's Beaſt under that Name, is ſo highly recommended to 
WE out of the Ditch, if our own be in the ſame Con- Chriſtians, equally oblige us to the putting up 
dition; or that we are oblig'd to give ſuch an (8) all Injuries promiſcuoully, without Difference 


(a) Comp. Gratius L. 1. c. 2. ſ. 8. & c. 3. 1. 3. (b) Vid. 1 Sam. Xviil. 1, 3. (e) See Luke x. 29, Fc. where, 
by the Term of Neighbour, we are to underſtand every Man who hath need of our Help, and whom we :have opportunity of 
Benefiting. (d) Inſtitut. L. 6. c. 18. f | | 


(4) If as often as a Man finds himſelf in the ſame Dinger as another, he ought indiſpenſably ro reſolve to perith to ſave him, 
he is obliged to love his Neighbour better than himſelf. Moreover, this Command of CHRIST 1s 4 general Maxim, which 
, can't be of Uſe to determine a particular Caſe, and inveſted with the Circumitances of all Farticulars, ſuch as this, when a Man 
[ finds he can't at the ſame time ſatisfy the Love of Himſelf and his Neighbour, for, all things elſe being equal, rhe Love of a 
1 == Man's Self ought to be preferred, as appears by St. Paul's Words, 2 Coy. viii. 13. The Determination of that Caſe, in which 

deere is an Oppoſition between the Love of a Man's Self and Sociableneſs, depends upon other Principles, from which it may be in- 
id | ferred, That as there are ſome Caſes in which the Love of a Man's Self is to be preferred before every other Thing, fo there are 
other Caſes, when the Preſervation of another may be preferred before his own. This is taken out of the Apology ot our Author, 
which is in the Eris Scandica, S. 32. is | 
(5) Preclarum illud eff, etſi quaris, reftum quoque, Cn verum, ut eos, qui nobis cariſſimi eſſe Debeant, eque ac noſmet ipſos amemus; 
ac vero plus fieri nullo fatto poteſt : ne optandum quidem eſt in amicitia, ut melille plus quam ſe, ego illum pluſquam me. Perturbatio vite, 
fi ta ſit, atque officiorum omninm conſequatur, i, e. Thus much indeed is Brave, and Right, and True, who ought to be moſt dear 
« tous, as well as our ſelves. But to love them better is abſurd and impoſſible. Twould be ridiculous for me ro wiſh, that my 
Friend and I ſhould each of us prefer the other's Pesfon and Intereſt to his own; - becauſe ſuch a Change of Hearcs could 
not bur be. follow'd with a Confuſion of all Offices of Life.” Cicero Tuſc. Queſt. 1.3. c. 29. b 

(5) Tully's Words are, Eum virum bonum eſſe, qui proſit, quibus poſſit, noceat nemini niſi laceſſitus injuria. Our Author mi Zht here 
have oppoſed to this Cenſure of La#antius ot her Words of Cicero, which will ſhew, char that Orator belicved, that a good Man 
oughr to ſpare his greateſt Enemies, when he can do it without Danger to his own Lite,  Fugulare civem, ne jure quidem quiſquam 
bonus vult. Mavult enim commemorare ſe, cum poſſit perdere, peperciſſe, quam cum parcere potuerit perdidiſſo. Vac in homines àlieniſſi— 


_ mos, denique inimiciſſimos, viri boni faciunt, & hominum exiſtimationis & communis humanitatis cauſa: ut cum ipſi nibil alteri ſcientes 
incommodarint, nibil ipſis jure incommodi cadere poſſit, Oratio pro Quint io. 2 
(7) Lacfantius's Words are, O qudm ſimplicem, ver amque ſententiam duorum verborum adjeltione corrupit / Quid enim opus fuerat 
ce «djungere, ni ſi laceſſitus imurid ? — Nociturum eſſe dixit bonum virum, ſi fuerit laceſſitus; jam ex hoc ipſo viri boni nomen amittat, 
x 1 est, ſi nocebit. Non minus enim mali et, referre imuriam, quam inferre. Nam unde certamina inter-homines, unde pugne, con- 
m0 | N naſcuntur, niſi quod improbitati oppoſita impat ient ĩa, magnas ſepe concitat tempeſtates? Quod ſi patient iam, qui virtute nibit 
m_— (8 "Tha dignius inveniri pote ſt improbit ati oppoſ uer is, ext inguetur protinus, tanquam Ini aquam ſuperfuderit. | | 
= 4 is may be inferred from che Words of CHRIST, Matth. v. 39, 40. in which Patience is moſt carneſtly recommended. 
ato i * —— Divine Teacher ſays not, If any one will flay, wound, or ſmite you mortally, bear it patiently, but, If any ene ſmiite jou on the 
ox Word _ turn to him the other alſo, for a Blo'y on the Cheek is a ſmall Injury in itſelf and eaſy to be born. Moveover, in theſe 
1 5 ws is a Proverbial Expreſſion, which iniports thus much, That, rather than revenge our ſelves at them liar have done 
mn _ by er Trey Wrong, we ſhould rather ſuffer cur ſelves to receive ſome new Injuries. Nor doth: |} E 8 () 5 C HRIST hay, 7 
bn hy 3 will take away all your Goods, or the greateſt part of them, do not reſiſt the Spoiler, nor oppoſe his Tnjultice, neither by your 
, and Deed, nor by ſeeking P 


biz tab rotectian from the Magiſrate, but, If any Man ſues you at the Law, and takes amay thy Coat, let 
axe thy Cloak alſo i. e. rather than engage thy felt in a Law-ſuir for ſo ſmall a Matter, be ready to undergo 4 treth Lots, 


W -- ©'*ius, and Mr. Le Clerc on this Place. The Heathens alſo acknowledge, that we ought ſomet always, 
F . 1 ' | ghr lometimes, though not always, to 
if x depart from lomerhing of our Right, Sce Cicero De Offic, Lib. 2. Chap. 18. Ev % : 2 
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Of the juſt Defence of Oneſelf. 


"Box 


and Diftintion. He that defends himſelf in a 
Lawful manner, doth not act directly for the 
Hurt of another, but for his own Preſervation : 
And he who repels a Wrong is not Injurious, but 
he who offers it. Tis one thing to exerciſe an 
unblameable Defence, and another thing to pro- 
ſecure an unmerciful Revenge. The latter may 
be as great a Sin as the firſt Offer of an Injury, 
but the former can never fall under ſo hard a 
Cenſure. 

But farther, thoſe who maintain that in Caſes 
of this Nature it is more commendable 7» be kill d, 
than to kill, add this Exception, Unleſs the Party 
you be a more uſeful Perſon than the Aſſailant. As 
if it were always poflible for me, under the Ap- 


prehenſion of ſo imminent Danger, to weigh my 


Abilities nicely with thoſe of the other Man, and 
to determine, whether the World would have 
more occaſion for his Service than for mine. 
This is beyond Diſpute, that he on whom the 
Safety of many depends, and whoſe Office or 
Duty it is to keep off Violence from others, ought 
not to reſign his own Life for the ſparing an un- 
juſt Invader; tho' he ſhould be of ſo mild a Diſ- 
poſition as with Piſo in Tacitus (9), to think it as 
great a Miſery to kill another, as to die himſelf. And 
the Reaſon is evident, becauſe by throwing him- 
ſelf away, he betray'd the Safety of ſo many other 
Perſons. This is the Caſe of thoſe who accom- 
pany Travellers by way of Guards ; as likewiſe 
of Princes, of Generals, and other Commanders, 
whoſe Deaths are uſually attended with ſo wide 
a Ruine, and to whom we may apply that Saying 
of Lucan : 


Cum tot in hac anima populorum vita, ſaluſque 
Pendeat, & tantus caput hoc ſibi fecerit orbis, 
Sevitia eft woluiſſe mori. 


Since one Dear Life enſures and guards us all, 
And with the World's great Head, the World 
muſt fall, 


'Twere Cruelty to court your Fate (a). 


_ Foy a 


But it cannot be hence inferr'd, chat ſuppoſing z 
Man to have the Lives of none, or of very fey 
depending on him, ſuch an one may not fair 
kill an Aſſailant, who is perhaps of more Service 
to the Publick, or in whoſe Life the Intereſt of 
more Perſons are concern d. For at this rate, 2 
Man who is either Unmarried, or without Chit. 
dren, muſt in no Caſe kill an Invader, who hath 
a Family, for fear his Wife and Children ſhould 
be left Deſolate and in Want. But if the Aﬀegj. 
on and Concern for theſe Relations could ng 
hinder the Injurious Party from attempting hi 
Villany, what Reaſon hath the other Perſon 90 
give his own Life for the Prevention of their 
Misfortune and Trouble ? 

Plato (10) in his Syſtem of Laws hath been 
very nice and exact on this Point: If the Life f 
a Son, ſays he, be attempted by his Parents, did aun 
any Law allew bim in ſuch a Caſe to kill thoſe wh 
gave him Being, although in his own Defence? So fy 
from this, that he is oblig d and commanded to [fy 
all Extremities, rather than to engage in ſo unnaturi| 
4 Deed. But if upon account of a Tumult, or Seditim, 
or the like occafion, a Brother kills his Brother, to pr- 
ſerve himſelf from hi Violence and Aſſault, be ſhall þ 
22 guiltleſs as if be had ſlaughter d an Enemy, 

s for the Additional Clauſe, If a Slave in his ouy 
Defence kill a Free Man, he ſhall be obnoxious to the 
ſame Penalties as a Paricide, this was not the Fault 
of the Lawgiver, but of the Age. 


XV. From what hath been obſerv'd on this 
Head it appears, chat a Slaughter committed 
within the juſt Bounds of Self-Defence, doth not 
taint the Auchor with any real Blemiſh or Guilt, 
and conſequently doth not render him obnoxious 
to any Puniſhment: and that it is not to be 
rank'd amongſt thoſe Actions, which, tho they 
are in themſelves ſinful, yet Human Laws favour 
with Impunity, upon account of the violent and 
almoſt unavoidabie Tranſports of Paflion : A 
when they allow the Husband to kill the Adul- 
terer (1). If therefore in any Places ſome be- 


nalry 


ee 


** * * 


** 


(a) And that of Alexander's Friends in Quintus Curtius, L. 9. c. 6. What God can ſecure to us a long Enjoyment of this Light, 


thu Bulwark of Macedon; when you ſo often, with a kind of Greedineſs, expoſe your Perſon to certain Danger; not reflefing bw 


many Thouſand of Lives you hazard in one. 


(9) Tacitus's Words are, Si nobis aut perire hodie neceſſe eſt, aut quod æqus apud bonos miſerum eſt occidere. Hiſt. Lib, I 


Chap. 29. 


(10) De LL, Lib. 9, O dpuwouary Idrd)ory wirrov]i F govicr TA TION, mapiter vH be Md & ane ; 


lun es 763 dc o F t ucixs een d2aV]as, a v ia mo miv]a migey, meiv Ti der ToeTop. AD dy ad 


Veirn, & corn wage mourns, u mv Trony TTa A' f/. de Nef πe , nad ap mn 
xzaFapO. Ear 5 dv i dp duwbul © Wmx]eivy 2 3 K]eivas muga, role aum, 


bh NMI elt, i 
lrox® iow 7 1 


To treat of this Queſtion more exactly, I obſerve, That in Truth the Laws may by reaſon of ſome Inconveniences, pun! l 
Children, who ſhall ſlay their Father or Mother, though in Defence of their own Perſons, becauſe we may ſuppoſe xthe 
Caſe ſo very rare, that it would be to no Purpoſe to make ſuch an Exception, whick might be an Occaſion of ſuffering 4 real pal. 
ricide to go unpuniſhed. Bur if the Thing be conſidered as it is in itſelf, without any Relation to Civil Tribunals, we mul, 1 
as Judgment, thus think of it. 1. 1f a Father be hurried by his Paſſions, which he can't maſter, to kill his Son, and knows 0 
what he is doing, as I have ſpoken, in the Caſe of one attacked by his Sovereign, Note 1. of 5. 5. ſo I ſay here, that he * 
to ſuffer himſelf to be lain, rather than imbrue his Hands in his Father's Blood. 2. But if we have Reaſon to fear, that a F# 
ther is inclined with ſome Knowledge and Deliberation to put us in Danger of our Life, we ought to avoid the leaſt Occa 1 
to provoke him, and abſtain from doing many of thoſe Things which we have Right to do, if we were concerned with any 


ther. 3. Bur if, afrer we have done all we can on our Part, we ſee our ſelves infallibly in Danger to loſe our Life by the Hao 7 
of him, who, above all Men, is bound to preſerve it, though in this Caſe we may, if we will, ſuffer our ſelves to be flain, cut 
Exceſs oi Love and Kindneſs, and in Regard to him from whom we have derived our Being, yet I do not believe him guilt 


Murder and Parricide, if, in defending himſelf, he ſlays the Aggreſſor. The Right of Defending our ſelves is prior cc o 7 
bligation we have to another, and a Father, if he ſo far forgets himſelf, as to tall into ſuch an extravagant Paſſion again his 


14 


Cuay. V. 


Of the juſt Defence of Oneſelf. 


197 


DOTS 


v or Expiation hath been enjoin'd the Actors 
we . — it either belong d not to the 
Caſe of Innocent Defence, or it was introduc' d 
without any true Ground or Reaſon : or, laſtly, 
it might be applied for the making Men under- 
ſtand how heinous a Crime it was to kill unjuſtly, 
(2) when the killing even upon a juſt Account 
ſtood in need of ſome Satisfaction. (3) Philo the 
Few, in his Life of Moſes, Lib. I. tells us, He com- 
manded the Prieft to perform a ſolemn Purgation, on 
thoſe who return d freſh from the Slaughter of their E- 
nemies, becauſe tho the Laws did by no means forbid 
ſuch Attempts, yet be who kills a Man, tho by Com- 
pulſion, and in repelling an Injury, ſeems to contract 
ſome Stain, upon account of the near Relation which 
Mankind bear to one another, being all deriv'd origi- 
wally from the ſame Head. And this therefore was 
the reaſon of the Ceremony, to take off the very Appear- 
ance and Shadow of Guilt. As for the Benefit of the 
Aſylums or Places of Refuge and Sanctuary, a Man 
who preſerv'd his own Life by the Death of an 
Aſſailant, ſeems to have had no occaſion for theſe 
Reliefs ; but only he who had been the Author of 
another's Death by an involuntary Stroke, yet 
ſuch as upon exact Care and Diligence he might 
have forborn and avoided. That Place in the 
firſt of the Chronicles, Chap. xxix. ver. 3. doth not 
belong to the Caſe of Self-defence 5 and (*) the 
Building of a Temple ſeems to have been forbid- 
den David, not ſo miich becauſe he had gather'd 
any Pollution by his Slaughters in War, as be- 
cauſe he who had acquir'd ſufficient Honour to 
himſelf by Martial Archievements, ought not to 
have robb'd his Son of ſuch an occaſion of grow- 
ing Glorious by the Works of Peace. The Scho- 

haſt on the Ore/fes of Euripides informs us, that 
© 'twas an ancient Cuſtom amongſt the Grecians, 
for thoſe who kill'd any one upon a juſt Reaſon, 
immediately to ſhow their Weapons to the Sun for 
Ja Token of their Innocence; as defiring him to 
be Witneſs of the Fact, who, in their Opinion, 
= overolock d and overheard all things. And beſides 
this Formality, they applied ſome Means of Ex- 
riation, and were oblig'd to undergo one Year's 
baniſnment: Which Baniſhment is likewiſe men- 
tion'd by Plato de LL. 1.9. Vid. J. 16. f. 8. D. de 
ens & Groti in flor. Sparſ. ad loc. And we learn 
arther from Demoſthenes, and from the Scholiaſt 
n Ariſtopbanes, that at Athens when a Man had 

W11'd another, and pleaded to have done it juſtly, 

he Cauſe was tried in a peculiar Court, call'd 
he Delpbinian, with Alluſion to the Oracle of 4A 
uilo at Delphi, Amongſt the Egyptians, Barb. who- 


ever had ſlain a Man involuntarily, quitted his 
Country till ſuch time as the Gymngſophiſts had 
purg'd him by their Ceremonies (a). And we 
find eAneas in Virgil declaring in Reference to the 
Holy Reliques, 


Me bello e tanto digreſſum & cds recenti 
Attrectare nefas ; donec me flumine vivo 
Abluero. 


In me tis impious Holy Things to bear, 

Red as I am with Slaughter, new from War: 

Till in ſome living Stream I cleanſe the Guilt, 
Mr. Dryden, 


In the 18*'h Canon of the Council of Nantes, 
held under Pope Formoſus, we have this nice In- 
junction; If a Man by accident, and unwillingly bath 
been Author of another's Death, let him repent forty 
Days with Bread and Mater; when this Courſe # over, 
let him for two Years be ſeparated from the Congrega- 
tion of the Faithful, and let him neither Communicate 
nor Offer. After the Space of two Years, let him Offer 
with the Congregation, but not Commanicate. At the 
end of the five Years let him be receiv'd to full Commu- 
nion, but let hu Abſtinence from Meats continue at the 
Diſcretion of the Prie#t. Yet neither doth this Ca- 
non touch the Caſe of Defence, nor can it well 
be vindicated from too much Rigour. Thus too 
what we meet with in the Laws of the Lombards, 
( ſeems not capable of being extended to the 
Buſineſs in hand, or if it be, may deſervedly fall 
under the Cenſure of unreaſonable Severity. De 
Mornay (c) tells us, that tis religiouſly obſerv'd by 
the Judges in France, ſcarce ever to abſolve Per- 
ſons in Cauſes of this Nature, without enjoining 
them at the ſame time to beſtow peculiar Lar- 
geſſes upon the Poor, and ſometimes to be at the 
Charges of Chriſtian Sacrifices, or Propitiations for the 
Soul of the Party kill d. And tho' the latter part 
of this Cuſtom ſmells too much of Superſtition; 
yet every good Man hath reaſon to be deeply 
afflicted and concern'd, when he is put under the 
Neceſſity of depriving Another of Life, by any 
ſuch unfortunate Means, 

XVI. Indeed, the Defence of Life, of Limbs, 
and of Chaſtity, as of Irreparable Goods, admits 
ſo large a Degree of Favour, as to ſtand exempted 
from one of the Poſitive Divine Laws, and to be 
conſtrued as no Breach of the Sabbath. Vide 
Tr Maccab. I. 32, &c. Foſeph. Antiq. L. 12. c. 8. (1) 
For thoſe who maintain'd the contrary Opinion, 
are not without Reaſon ſcouted by Plutarch and 


its 5 to kill even Friends, if they offer them any unjuſt Violence. 
heir Aﬀions, thoſe that 21 2 


nd the Adultereſs at the fame time, is preſent 


(2) Porphyry, as Mr. Hert ius obſerves, ſpeaks ve 
3 thout any Defign, and upon Neceſſity, ſhould not be wholly 
114 x? to attempt it on ſet purpoſe. 
i Town 
(3) The Hiſtorical Remarks made here 
k Deut. XIX. 1, Cc. 
(*) See Mr. Le Clerc upon that place, who 
'S- XVI. (1) I may add, That as 
ene ho were offended becauſe he did Cures upon the Sa 
ve Life or to deſtroy it 2 Mark iii, 4. 


actice Hoſtility, we may Ire in an hoſtile manner. 
with a new Garment as a Reward of his Service to the State. 


Leg. 3. D. de Fuſt. & Fure, in which there appears b 


. „ on  *ET4 Y Þ axiom ®ivoy tx Ee miong 
erz Tele £Xe0ws rd U dw; Jpav]er tea wil Suu c 
by the Author, had better have been placed under a Note. See Numb. xxxv fo, Cc. 


a. 


vn 


For ſince Enemies and Friends are to be judg'd and diſtinguiſh'd by 
Amongſt the Perſians, he that kills the Adulterer 
Add, Olear. 


tin. Per ſic. L. 5. c. 22. Val. Max. I. 9. c. 1. ſ. 13. Ant. Matt he. de Crimin. ad L. 48. D. tit. 3. c. 3. ſ. 13, &c. Adverſ. 820, 
\ QT. Philoſt. de Vit. Appolon. I. 6. (5) L. r. tit. 9. I. 19. & capit. Carol. I. 4. tit, 27. & lib, 7. tit. 295. 


ur little Superſtition. 


ry well, that the Reaſon why Lawgivers command, that Murthers committed 


exempred from Puniſhment, is, for fear it ſhould be a Prerence 


nuiag ute o Y0w0 IN mw, d mus un duda 
e Abſtinent. Lib. 1. 


gives another Reaſon more apparent. 
Mr. Le Clerc obſerves, eſus Chriſt alludes to this Opinion of the ewe, when he ſays to 
bath- Day, Is it lawful to do good on the Sabbath day, or to do evil, 60 
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Agatbarchides, as Foſephus obſerves in his Antiqui- 
tics (a). And therefore tis ſtrange that the {ame 
Author, in his firſt Book againſt Appion, ſhould 
celebrate, as worthy of all Commendation, that 
Att of the Jews which we read of in the Hiſtory 
ot the Maccabces, whilſt refuſing to make Reſiſt- 
ance on the Sabbath-Day, they preferr'd this 
Command of Gop to their own Lives, and to 
the Liberty of their Country: Unleſs he is to 
be underſtood as rather praiſing the Good Inten- 
tion, than the Deed itſelf. 

But in Reference to the Defence of Things or 
Goods, which as they may be reſtor'd or com- 

nſated, ſo they ſeem not all of them abſo- 
utely neceſſary to Man's Happineſs, ic will bear 
a Diſpute whether theſe may be preferv'd and ſe- 
cur'd by the Uſe of Extremities. Eſpecially ſince 
many are very ready to approve of what Taxilles 
ſaid to Alexander in Plutarch, What occaſion 1s there, 
Alexander, that you and I mutt needs Duarrel and 
Fight ; ſince you neither came to rob ns of our Water 
nor of our Food, which are the only two things that 
Men in their Wits think worth contending for. 


Euripid. Supplic. 
Taro 28 u pres, &c. 
For, Life alone's th' Irreparable Loſs; 
Breaches of Fortune have an eaſy Cure. 


The Judgment and the Cuſtom of all Nations is 
maniteſt in this Point, whilſt they allow Men 
to fight for their Goods and Poſſeſſions, even to 
the Slaughter of thoſe who wrongfully invade 
them. Ir is plain likewiſe, that moſt War is en- 
gag'd in, not for the ſake of deſtroying Mens 
Lives, but of winning their Lands or their Wealth. 
And it would be reckon'd a very pleaſant Humour 
in an Enemy, if to hinder himſelf from being 
oppos'd by violent means, he ſhould make Prote- 
ſtation, that he came not to kill but to rob. Thus 
much therefore is certain, that he who is kill'd 
in the Attempt of plundering or of waſting ano- 
ther Man's Goods, hath no Injury done him : 
Tho', in other reſpects, thoſe Goods do not bear 
an equal Proportion to the. Life of a Man. For in 
a Natural State, he who offers any kind of Injury 
wich a malicious Intent, immediately becomes a 
Lnemy ; and then he can have no Right inhe— 
rent in himſelf to forbid the uſe of the utmoſt 
Extremities againſt him. And ſince another hath 
no more Right to invade my Poſſeſſions, than to 
aſſault my Life, I have certainly an equal Licence 
and Power to defend them both. Beſides, ſince 
Life cannot be preſerv'd without a competency 
of Goods, he that gocs about to rob me of theſe, 
doth, by conſequence, endeavour to deprive me 
of that. And indeed, it is clearly evident, that 
the Security and Peace of Society, and of Man- 
kind, could very hardly ſubſiſt, if a Liberty were 
not granted to repel by the moſt violent Courle, 
thoſe who come to pillage our Goods, for which 
Men have commonly a very hearty Love and 
Concern, | 


Indeed amongſt thoſe who live under the ſims 


Thoſe who have tormented themſelves in main. 
taining the more rigid fide of the Queſtion, build 
chicfly on two Suppoſitions ; firſt, that a jug 
Puniſhment ought always to be ſo equal to the 
Crime, that the guilty Perſon be not depriy'd g 
a greater Good than what he attempted to hurt 
or to deſtroy in another (2). The Falſeneſ; of 
which we ſhall elſewhere make out. Second] 
That the Hurts which we offer to an unjuſt In. 
vader, in Defence of ourſelves and our Poſſeſſi. 
ons, are Puniſhments in a proper Senſe, and conſe. 
quently ought to be ſtated by the Rules of Vin. 
dicative Juſtice, But this Hypotheſis is no truer 
than the former. For all Puniſhment proceed; 
from a Superior againſt a Subject, by Virtue of 
his Sovereign Right; and the Degree of it i; 
meaſur'd with reſpe& to the Publick Good. But 
Defence is a thing of more ancient Date than 
any Civil Command, and chiefly takes place 2. 
mongſt thoſe, neither of whom are ſubject to the 
other ; and is moderated with regard to our own 
Safery, and to the Neceſſity of Self-preſervation, 


Civil Government, the Liberty of Natural De- 
fence is very much reſtrain'd. Becauſe the in- 
ward Tranquility of a State could not ſubſiſt, ifthe 
Subjects were to return Hoſtilities to each other, 
for every Injury or Affront. The Members then 
of a Community may ſo far only make uſe of Vio- 
lent Defence, as it is not taken off or forbidden 
by the Genius of Civil Society, or by the Laws of 
the State. And the Laws of moſt Places, cho'they 
allow one Subje& to repel another who invades 
him, by offering a greater Evil, than the Invader 
deſign'd againſt him (3); yet according to the 
regular Courſe of Proceeding, they would not 
have private Perions apply Extremities, in oppoſing 
ſuch Injuries as are levell'd only againſt things that 
may be reſtor'd or repair d. In as much as ſuch 
Reparation or Reſtitution may eaſily be procucd 
by the help of Government ; whereas when there 
is no Government to interpoſe, Men cannot bs 


Book Il. 


forc'd to make Requitals, but by War, Theres F t 


no need then of being fo ſollicitous with G 
(b to make up the Inequality between the thing in vadil 
and the Life of the Invader, by our Faweur to the Difor 
dant, and our Hatred and Rigour againſt the Guilty Pit 
ty. Unleſs we join with Bæcler in his Explanation 
of the Place, and ſay no more than this, that ſince 
in a Cauſe or Action of this kind, it is general 
very difficult to determine what was done within, 
and what beyond the due Bounds, it is not repuß 
nant to Nature that we turn our Favour on tb 
ſide of the Perſon who ſuffer'd, or was likely" 
ſuffer, the Damage, and our Hatred upon i 
Plunderer or Thief; that is, when the Caſe » 
doubtful, we may fairly pardon in the former the 
Death of the latter. In Civil States therefore it 
ſufficient, that a Man do not exceed the Lind 
of Defence, appointed by the Laws of his COW 


try. And yet if he ſhould tranſgreſs theſe _ | 


ſures he doth no Injury to the Invader, but on 


is guilty of a Breach of Civil Law. But it may 1 


0 


(a) L. 12. c. 1. Add. Grot. ad 1 Maccab. xi. 37. 
(2) See Lib. 8. Chip. 3. S. 23, 24. 


(b) I. 2. c. 1. ſ. 11. 


(3) Such was the A hentan Law mention'd by Dem»ſthenes (adverſ. Ariſtocrat.) ordaining, That he who Kill d another is | 
fence of Goods, which this other Perſon was taking or carrying off by Violence, ſhould not be chargeable with any Guilt. The Cle : 
Kai tay gig, I davis His ds, cu duvroun© rims, vumivea D vou ee | 


285 


TT 


Caary, V. 


Of the juſt Defence of Oneſelf. 


194 


4 farther, whether it is not at leaſt a Sin a- 
at Charley, ro kill one who comes to plunder 
us of a Reparable Good. In anſwer to which, it 
is our Judgment, that Charity towards one who 

rofeſſes Hoſtility againſt us, takes place only lo 
ong as we have probable Hopes of bringing him, 
by this means, to Repentance and to Peace. Bur 
when theſe Hopes appear fruitleſs, he that ſpares 
his Enemy betrays himſelf. Or if at any time my 
Reaſon perſwades me, that a Thing of little and 
deſpicable Value is not to be defended with the 
ſame Eagerneſs and Violence, I forbear, in this 
Caſe, not for the ſake of the Robber or Invader, 
but partly becauſe I would not give myſelf ſo 
much Trouble about a matter of fo ſlight Con- 
cern, and partly becauſe I would not ſeem Nar- 
row-ſpirited and Covetous, by reſenting to ſo 
deſperate a height, ſo inconſiderable a Damage. 


XVII. It may be proper for us, on the preſent 
occaſion, to refle& on that moſt noble Lawgiving 
Licence to kill a Night-Robber, but not one that 
comes in the Day-time (1); which we read in 
Exodus Xxii. 2. and which hath been ſo often imi- 

| tated in the Grecian and the Roman Conſtitution, 
Thus the Law of Solon recited by Demoſthenes, 
(contra Timocrat.) (2) If any one, in the Day-time, 
Leal above fifty Drachmæ, all Perſons are impower d 
10 bring bim before the Court of the Eleven. But if he 
Feal in the Night, whatever the Value be, it ſhall be 
& allowable either to bring bim before the Judges, or to 
Purſue, and wound, or kill bim. For which Ulpian 
the Rhetorician, gives this Reaſon, (*) In the Day 
ve may call for Aſſiſtance, which in the Night cannot ſo 


g entring his Heuſe in the Night ſball be blameleſ.. The 
ſame we find. in the Roman Twelve Tables. Tho 
Jes to this, Caizs (L. 4. ſ. 1. D. ad L. Aquil.) affirms, 
Phat the Roman Law doth indeed ou a Man to 
be Night-Thief ; but then it obligeth him to give 
© Notice of it by crying out. The latter part of which 
Aſſertion, Fae Godefredus (ad LL. 6. Tali) obſerves 
co be a Specimen of Tribonian's Mild Diſpoſition, 
in as much as that there was no Clauſe originally in 
che Twelve Tables, appears from Cicero Orat. pro 
Aſilon. The Twelve Tables, ſays Cicero, allow the 
killing of the Night-Thief by auy Means poſſible, but the 
= D4-Thief only if he defend himſelf with his Weapon. 
A. "ay |. 10. Controv. = The Law 52 8 
vit the killing of the Night-Thief any way poſſible, 
tb not peak 72 as ws nt of but as Arx in 
be Fact. A. Gell. 1. 11. c. ult. when he reports 

chat Draco made Theft Capital, and Solon only 
Double Reſtitution; adds, that the Roman Decem- 
ri e the middle way between the Severity of the 
BR mer, and the Mildneſs of the latter; then only per- 


8 


* 
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well be had. So Plato de LL.1.9. He that kills a Thief 


mitting a Thief, taken in the AG, to be kill d, if either 
the thing bappen d in the Night, or if being the Day- 
time, he defended himſelf with his Arms again#t the 
Diſcoverer. As for the Sign of Crying out, the 
Twelve Tables requir'd it only in the Caſe 
of the Day-Thief when he fought in his own 
Defence. Si luci furtum faxint, fi ſe telo defenſint, 
quiritato, endoque plorato : Pot deinde ſi cæſi eint, ſe 
fraude eſto. Comp. 1. 3. S. D. ad L. 4quil. where 
the Term æque is mollified by Tribonian. Vet it is 
not improbable, that in Courſe of time, and up- 
on the Authority of Wiſe Men, that ancient Law 
was plainly mitigated, as Cujacius allows, L. 1 

Obſerv. 15. This appears from Ulpian, L. 5. ad Edit. 
whoſe Words are fully recited in the Compariſon of 
the Fewiſh and Roman Laws, firſt publiſh'd by Peter 
Pithaus. Which are maim'd, as we have them in 
L. 5. D. ad L. Aquil. (Add. L. 9. D. ad L. Cornel. de 
Sicar.) The reaſon of which Alteration perhaps 
might be, that it was a Practice ſometimes with 
Villains to ruſh out of their Houſes and murder 
Perſons, and then pretend that they found them 
in the Act of Thievery. As likewiſe, becauſe 
Houſes which are ſtrongly built, and ſtand thick 
together, cannot eaſily be robb'd without the Ma- 
ſter's Negligence; or at leaſt cannot afford Rogues 
ſo frequent Opportunities. Compare Juſtin L. 2. 
c. 2. ſ. 9. Whence Cujacizs conjectures, that the 
ſaid Law as by L. 1. C. quando hic unicuique, was 
abrogated in Towns and Cities, and only allow'd 
to hold good in the Country. Tho' indeed this 
Order which he cites, doth not ſpeak of Thieves 
who make their Attempts in Privacy and Silence, 
but of violent Robbers and open Aſſailants; as 
appears from the Reaſon ſubjoin'd, That they may 
meet the Death which they threaten'd, and incurr that 
which they deſign'd again#t others. Sextus Cæcilius in 
Gell. L. 20. c. 1. explains this Law of the Twelve 
Tables falſly, when he makes it relate to the i»/i- 
dious Violence of Nightly Murtherers (3). Now the 
Reaſon of ſuch Diſtinction we take to be this, that 
in the Day we may eaſily ſeize the Thief and re- 
cover our Goods; whereas in the Night he may 
flip from the Houſe undiſcover'd; it being diffi- 
cult to know him in the dark; or if one Perſon 
ſhould chance to have a Knowledge of him, yet 
this would not convict him, unleſs, which cannot 
be done without great Trouble, more Witneſſes 
are call'd out of their Beds. But in this Opinion 
there is one thing which ſtartles moſt Men, and 
puts them to ſome Loſs and Difficulty ; for they 
are apt to argue thus, ſince the Laws which make 
this Allowance do not decree a Capital Puniſh- 


ment againſt Robbers, it looks like an Abſurdity, 


that private Perſons ſhould be indulg'd with a Li- 
cence of proceeding farther in theſe Caſes, than 


ü — 


(1) The Words are, 


all be ſold for his The 
(2) The Greek of D 
= ( Ulpian's Greek is, Ex v KAT ova F nwiiay deter, 
, endes nant favTY iy 5 vun, zxin. 
ato's words are, N#Ux] 
=. (3) Mr. Noodt has ſhewed in §. 1. of Law IV. ad Leg. 
: mag to the Law of the Twelve Tables. He treats there 
=. Twelve Tables, allows an abſolute Impunity to them 
in ee might have avoided killing of him or no; but the 4 
reel * there was an abſolute neceiſity of ſlaying the Aggr 
| % Juris Lib, 1. Chap. 9. as allo ad Leg. Aguil. Chap. 5. 


to make Satis faction.) 


my 


: If a Thief be found breaking up [an Houſe] and be ſmitten that he die, 
r if the Sun be riſen 1 bim, there ſhall be bloud ſhed for him, for be ſhould make full reſtitution, if he hath nothing, then he 
r, 


emoſthenes is, Ei 5 Tis vwxmwe ing Amos, r Neva, 
£etymg wal ov bet Uf 


e 692% tis si,. Ui em xaomy N EE u, idy Lau xleivn Tis, xafzeds lo. 

Aquil. that there was no addition of Tribonian's, nor any thing con- 
of Reſtitution, not Puniſhment, The Cornelian Law, as well as that of 
who flew a Thief in the Night, whether they cried out or no, whether 
quilian Law did not exempt them from paying Damages and Fines, unleſs 
eſtor ro ſave their own Lives, Obſer vat. Lib, 1. Chap. 15, and his Pro- 


„ 


there ſhall no bloud be ſhed for him. 
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the juſt Defence of Oneſelf. 


the Sovereign Power thinks proper for itſelf to do. 
In anſwer to which it may be obſerv'd, that all 
thoſe Laws concerning the Puniſhment of Thieves, 
do ſuppoſe the Things ſtollen to be reſtor'd or 
compenſated, upon the Apprehenſion of the Fe- 
lon. And in order to this they judg'd the giving 
of two-fold, or ſometimes of four-fold to be ſuf- 
ficient ; according to the different Cuſtom of par- 
ticular Commonwealths. But it doth not hence 
follow, that therefore the ſame Laws, in Caſes 
where Reparation was not to be had, could not 
furniſh the Subject with ſome larger Power taken 
out of the Stock of Natural Liberty. For the 
Lawgivers of Kingdoms and Republicks have not 
always thought it neceſſary, in ordaining Penal- 
ties for Offences, to take their Standard from 
what in a State of Nature the Right of War al- 
low'd to be done. Thus there are ſome States in 
the World where Adultery is not a Capital Crime; 
and yet the Husbands are Indemnitied if they kill 
the Adulterers upon ſutprizing them in the Act. 
Now ſuppoſing Men to be plac'd in a Natural Lu- 
berty, the Performance, or the very Offer of an 
Injury to their Bed, is plainly a ſufficient, Cauſe 
of War, and how far the Licence of War extends 
every one is ſenſible. And yet theſe Laws would 
not ſtretch the Puniſhment of Adultery when 
once actually committed, to ſuch Violence as 
might be allowable in a War undertaken upon 
that Score. But for their Indulgence to private 
Perſons of farther and ſeverer Methods, we may 
borrow this very good Reaſon from Dr. Cumber- 
land (a), that in as much as Offences of this kind 
eſcaping the Cognizance of the Civil Magiltrate, 
do frequently paſs unpuniſh'd, therefore whenſo- 
ever their Circumſtances make them capable of 
receiving Puniſhment, it hath been thought 
proper to allow the moſt rigorous and ex- 
treme ; that the Boldneſs of wicked Men, as much 
as it increaſes by Common Impunity, ſo much it 
may be leſſen d and kept under by the Fear of 
meeting ſometimes with ſo grievous and ſo terri- 
ble a return. That Clauſe in the Roman Law 
giving Authority to kill a Day-Thief, Si telo ſe de- 
fenderit, F he defends bimſelf (4) with bis Weapon, 
plainly intimates, that I am hereby permitted to 


me upon a double account. Nor here will it be 


Booxll, 
meme 
kill him, tho' barely for the Preſervation ot my 
Goods, and not then only when he firſt aſſay; 
me with his Weapon, but when upon my endes. 
vouring to recover my Things from him, he em. 
ploys it againſt me for his own Security. 
XVIII. And therefore it is clear, that they are 
in the Wrong who make the Reaſon of the fore: 
ſaid Law to be only this, Le# if the Rubber ſu] 
in the Night the Crime ſhould paſs unpuniſh d. 1 
Grotizs's ( Diſcuſſion of this Point, there are 
many things in it to which we cannot ſubſcrihe 
He makes the Laws we have been ſpeaking of 10 
be founded on this Bottom, that the Legiſlater; 
bereby intimored, no Man ought to be kill direitly fy 
the («ke of our Goods, Which is more than we cin 
diſcover in thoſe Laws which treat of ſuch Thierez 
as creep into Houſes with Deſign to carry Thing; 
privilwaway. Tis true in the Caſe of theNight!y 
Thief, it may happen that whilſt I endeavour t 
ſave my Goods, my Life too may be in dange: 
And then the Slaughter of the Thic is perffutted 


an Objection againſt my Innocence, that I (:m 
to throw myſelt into this Danger, by attempting 
to retain or to recover my Matters. For | an 
then engag'd in a lawful and almoſt a neceſſary 
Ad; from which no Effect that ariſes without my 
Fault, can be imputed to me. But were it no: 
lawful to kill another purely on the account cf 
Goods, how can we utterly clear him from all 
Guilt, who for the Preſervation of thoſe Concern; 
caſts himſelf deliberately into ſuch a Condition 35 
makes it neceſlary for him either to kill, or to be 
kill d? As we do not allow him the Plea of SH 
fence, who kills a Man in a Duel voluntarily under- 
taken. 

The other Reaſon which Grotius aſſigns for the 
Hebrew Law ſeems not of ſufficient Strength and 
Solidity. In as much (lays he) as by Night Muna 
of the Fact are difficult to be procur'd, therefore (1) mnt 
eaſy Credit u given to him who ſhall affirm (*) that le 
kill d the Thief in defence of his in Life; as having 
found him with an Inſtrument that might have dint 
hurt, For granting that the Hebrew Word in the 
Text cited by him ſignifies an (2) Inſtrument # 
Digging or Stabbing, yet if the Intent of the Lav 


(a) Ly 5. 66 


() 1. 2. cn. f 16, 


tors on it. 


8. XVIII. (1) Then (ſays Crengvius che Father in his Notes upon Grot ius) here is only a bare Fiction of Law, as in the Cale 
of Preſcription and Yof? //minirm. But can ſuch a weak Foundation be of force ſufficient to give one Right to ſlay a Man whale 
| Life he ought to have preſerved? We ought rather to hold, that he ought to call for the Aſſiſtance of his Fellow Citizens ? 
gainſt the Attempts of az unjuſt Aggreſſor, and more, that the Laws grant us an extraordinary Proceion and ſpecial Privileg 
Among the ancient Scythians, is Fuſtin relates, L. 2. C. 2. Robbery was a Crime puniſhed with the greateſt Severity and gre" 
Reaſon, becauſe if that had been permitted, what could they have enjoy'd whoſe Goods conſiſted in Herds of Cattle, wheel 
could never be ſnut up? For this Reaton the driving away of Cattle (Abigeatus) is puniſhed more ſeverely even by the 14% © 
God, than Thett, Exod. xx11. 1. altho* the Thing ftole be of much greater Value than the Beaſt, (See Mr. Le Clerc's Notes up? 
that Text.) So that in the Night, while Men ſleep, the Law's awake, as we may ſay, and when the Proprietors of G $ ate 
lefs able to take care of themſelves and defend their Goods, it deterrs Thieves by making them apprehenſive of a great! Fr 
nithinear than if they rob in the Day-time, Moreover, There is a great Preſumption that a Night-Thief comes armed, 4 
Lawprvers ſuppoſe it as a thing undoubted; for all things being commonly made faſt in the Night, can a Thief be ſuppoſed . 
his Hands only to break thro? a Wall, force open Gates, Cheſts and Cupboards ? Wherefore for this Reaſon, becauſe all things 


arc ut faſt, we can't believe that a Thief will come in the Night without Arms and Engines to enter by force a place ble 
he ought to look upon as a thing Sacred. See Cicers's Orat pro Domo. Chap. 41. 


E (*) If che Affirmation or Word of every particular ſtood for a legal E. 
dence in this Caſe, this great Inconvenicnce would follow, that any malicious Perſon (tho? his Ctedit be no bet er than hl 
Temper) might, with Impunity, deſtroy his Neighbour, if he would but give his Word his Neighbour firſt aſſaulted him. 


(4) See rhe Authorities alledged in the firſt Note of this 5. and chiefly Cicero's Orat. pro Afilone, Ch. 4. and the Comment 


* — 


1 


ſed with 


(2) Our Author hath Reaſon to doubt, whether FMLA Bammabbtereth, ſignifies, with an Inſtrument to break this”, * 25 
more probable it means, in breakiag thro*, as the LX X and Vulgar tranſlate it. But Mr. Le Clerc has very well obſerved, that 
comes much to the fame, ſince none can break thro' a Wall but with an Inſtrument. We may add with the ſame Comment ac 


that this Expreiſion is founded upon the Eafineſs of breaking thro* Walls, for it appears, that hererofore, as well as at this a & 
that moſt of the Houlcs in the Ea, as well in the Country as Cities, were built with Clay, ſtruck upon Larhs placed a- cron Wl 
whited over witn Lime. Hence Je, Chap. iv. 9. alludes to it, when he ſays, That Man dwells in houſes of Clay. 
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nad been as he makes it, twould have been much to confeſs, that a Man who in defence of his 
plainer to have ſaid, F he be found with a Weapon. Goods only lays hold on the Night-Robber, (if 
Nor indeed is it, after all, a good Conſequence he can with Safety and Convenience) and carries 
to ſay, that becauſe the Thief was found arm'd him before the Magiſtrate, acts much more gene- 
with a Weapon, therefore he came certainly to rouſly than if he had unneceſſarily depriv'd him 
aſſ.ult the Life of the Perſon who kill'd him. No of Life (6b). | 
more doth it follow, that becauſe by the Law of | ; 
the Twelve Tables the Day-Thief could not be XIX. The laſt Point uſually diſputed on this 
kill'd unleſs he defended himſelf with his Weapon, Subject is, whether the Party who firſt gave and 
therefore there lies a fair Preſumption againſt the begun an Injury, may fairly reſiſt the other Man 
Nightly Thief that he actually made uſe of his when he endeavours to return or to revenge it. 
Weapon in the ſame manner. For that Law gave por. here take the Affirmative fide, upon this 
Commiſſion to kill the Nightly Thief (3) without Reaſon, that whilſt Men undertake to right them- 
Conditions, and by any Means poſſible. In after ſelves by their own Pleaſure and their own Force, 
Ages indeed, (4) this farther Clauſe was added they are ſeldom very exact in proportioning the 
to it, Si parcere ei fine periculo ſuo non potuit, dum rem Puniſhment to the Crime, But we conceive the 
ſer vare conatur (a) : If whilit be endeavours to ſave Queſtion ought to be derermin'd with more Cau- 
his Goods he cannot ſpare this Robber's Life without ma- tion and with more Diſtinction. The Law of Na- 
nifett Danger. But before this Addition it cannot ture then commands, that he who has Injur'd an- 
be prov'd, that a Perſon ſtood guilty of Homicide other ſhould offer him Satisfaction: And at the 
who had kill'd a Nightly Thief, tho' there were ſame time it obliges the other Party to pardon the 
Witneſſes to prove that the Party ſlain never Offender, when he intreats him with Signs (1) of 


brought him into danger of his Life. The Ex- Penitence, offering Reparation for paſt Damages, 


ample of a Maid Raviſh'd in the Field, which and Security for his future Good Behaviour (c). 
Grotias here alledges, is nothing at all to his pur= He therefore that refuſes to make Satisfaction, and 
poſe: For in that Caſe, the Law expreſly com- hereupon refifs the Perſon demanding it, mani- 


mands us to preſume that Violence was offer'd her. feſtly heaps one Injury upon another. But when 


But in the Matter we are now concern'd about, we a Man refuſes to accept fair Satisfaction when of- 
cannot diſcover that any Preſumption of Mortal fer'd him, and reſolves to proſecute his Revenge 
Danger is made or ſuppos'd by the Laws. As indeed by open Arms, in this Caſe he practices unjuft 
it is not the Buſineſs of theſe Purloining Raſcals Force, and conſequently it can be no Fault to make 
Fight, but to Run. Yet after all we are ready Reſiſtance againſt him (4) (2). 


_—_—_. 
8 EEE 


a) In I. 9. D. ad L. Cornel. de Sicar. 


| b) Add. Groenewgen de Leg. abrogatis, ad L. Aquil. where he obſerves, that the Dutch Laws do not require the Sign of Cry- 
ing out in the diſpatching of a Night-Thief. Comp. Leg. Wiſogoth. I. 7. tit. 2. cap. 16. Leg. Burgundion. addit. 1. tit. 16. c. 1 > Yo 
Leg. Friſiorum, Tit. 8. Conſtitut. Sicul. Tit. 13. Capital. Carol. & Ludovic. L. 6. c. 19. | 

(c) Quindilian Declam. 5. There's nothing more honourable than the Concluſion of a Quarrel. But whilſt the Parties are hot with 


— 


. i ecret Deſires of Miſchief, tis in vain to pretend an outward Reconciliation. M. Antoninus, L. 1. f. 7. rejoiceth in thu, Happineſs of 
. own Temper, that he was eaſily placable, and willing to be reconciled to thoſe who had given bim any Cauſe of Offence, ſo hon as they 
red it. Add. & L. 9. ſ. 8. & Senec. de Ira, L. 2. c. 34. L. 3. c. 26, 27, 42. Among ſt the Chineſe, who prefer Moral Philoſophy 
i; Eo all other Parts of. Knowledge, there is ſcarce any one ſo cruel as to deſire to revenge an Injury with the Death of him that offer'd it : 


„ they reckon it 2 true Mark of a Brave, and Wiſe, and Worthy Man to put up the Hurts and Affronts he receives, without any In- 
„ lination to barm the Author. Neuhoſ. Deſcript. Chin. c. i. | 


(4) Comp. Liv. L. 9. & rot. L. 2. c. 1. ſ. 18. & Becler ad loc. See the Story of the Private Combat in Davila, L. 15. p. 1027, 


(3) Duodecim Tabulæ nocturnum furem, quoquomodo ; diurnum autem, ſi ſe telo defenderit, interfici impunè voluerunt. Cicero pro 
ilone, Cap. 3. 
(4) Furem nocturnum ſi quis occiderit, ita demum impuns# feret, ſi parcere ei ſine periculo ſuo non potuit. Digeſt. Lib. 48, tit. 8. ad 
eg. Cornel. de Sycar. Leg. 9. But Mr, Noodt hath ſhewed very well, that that Law is ill placed, and that Tribonian had taken 
more care than Ulpian, from whom 'tis taken. Lib. 37. ad Ediftum, where he ſpeaks of the Reparation of the Damage to 
hich the Aquilian Law condemned him, and nor of the Puniſhment ordered by the Cornelian. See his Probabil. Fur. Lib. 1.c.9 8.6. 
S. XIX. (1) The Philoſopher Arrian ſays, That the only way to attone for a Crime, is, in his Opinion, to confeſs ic, and 
ew Repentance, for, adds he, the Fault appears not fo great to him that has received it, when the Offender acknowledgeth 
hat he hath done ill, and he hath reaſon to hope that he will do ſo no more, becauſe he ſeems ſo much troubled for what he has 
lone, Nenn * uu, ref "Iams de, N Te dung bv, % N i in” amy u νονπs’H , os Jois aud ei 7 
Xaet s mii , vd m 2 ei d qd aus au rd Eu wen, in d u, ego aur N v is 73. wirov - 
n 44 Fl Umacmouivlny wn mRT+ &v mga ro Ti duapTaAY, ei rot orie d M uereIoany dx; wu paivoro, 
x Expidit. Alexand. Lib. 7. cap. 29. 
(2) This hath place chiefly in the Qurrrels that happen between two Sovereigns, or two States, only we muſt obſerve, that 
e vill not take a ſlender Reparation for a ſufficient Satisfaction, or ſome Signs of Repentance for Recompence. But as to 
hoſe Damages which Fellow-Cirizens do one to another, and for which the Laws preſcribe a Satisfaction, it is more eaſy to de- 
imme which of the Contenders ſhall paſs for the Aggreſſor. Titius Obſerv. on Pufendorf, CXL. Bur before I end this Chapter, 
e ſhall lupply a conſiderable Omiſſion of our Author, which neither he nor Grotius have taken notice of, and that is, the Riglits 
hich every one hath to defend his Liberty. Mr. Locke hath proved the Juſtice and Extent of that Right which all have to de- 
nd themſelves ; Whoever, ſays he, endeavours to uſurp an Abſolute Power over any one, puts himſelf into a ſtate of War with him; 
— t his laſt can't look upon the Proceedings of the former but as a plain Attempt againſt his Life. Indeed, from the Moment that 
on labours to * me into Subjection to him againſt my Will, I may preſume, that if I fall into his hands he will treat me 
* pleaſes, and make no ſcruple to ſlay me in his Humour. Liberty, if 1 may ſo ſay, is the Bulwark of my Prefervation, 
Id the Foundation of all Things that belong to me; ſo that he that will make me his Slave, authorizes me to repel him all man- 
r of ways, that I may ſecure my Perſon and Goods. But here we muſt carefully diſtinguiſh the State of Nature from the Civil 


yr ion to them, depends. Man's Natural Liberty confiſts in acknowled ging no Superior Authority upon Earth, and follow- 


de Laws of Nature without any dependance upon any other Man. Liberty, in a Civil Society in not ſubmitting to any Le- 
. ; \ 3 power but that which is eſtabliſhed by the general Conſent of the whale Body, nor to 2D other Goverment 41A 
rar * Nen edge, nor to any other Laws than thoſe which the ſame Legiſlative Power may make according to the extent of the 
eacac 8 which it hath received. But of this I ſhall ſpeak more largely elſewhere, See that Engliſh Author's Treatiſe of Civil Go- 
Nis 4% "nent, whoſe Notions I have mentioned Lib, 2. Chap. 3, & 4. §. 17, & 22. | 
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wil for 'tis upon chis that the extent of our Right, that we have to defend ourſelves againſt them who would bring us into 
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E 
Of the Right and Privilege of Neceſlity, 


The CoNTEN TS. 


IV. And what indirecly. 
V, VI, VII. What Right it confers over other My, 


I. How many Kinds of Neceſſity there is. 
II. Inberein the Right and Privilege of Neceſſity 


conſiſt s, a Goods. : 3 

III. 7#hat Right it gives every One over himſelf, and | VIII. What we may do to Others Goods to preſervt og N 
directly over others. own Goods. 5 

V 

HE Caſe of Neceſſity is a thing in every Body's the Excuſe which we allow to Human Infirmity 8 
Mouth, and the Force of it generally ac- and on the Indulgence of our Mercy and Pir, p 
knowledg'd in the World: Hence we commonly But that Neceſſity of Convenience is {till much wei. th 
ſay, that it hath no Law, that tis a ſuppos'd or pre- ker, and weighs very little eicher in the Defence al 
ſumptive Exception to all Human Ordinances and or the Excuſe of Actions; unleſs when the Cake 
Conſtitutions ; and that therefore it gives a Right comes before ſuch a Judge, as hath more reg 00 
of doing many things otherwiſe forbidden (a). to his own partial Inclination, than to the dg WA * 
Now whence this Force or Power ariſes, and geſtions of Wiſdom and to the Demand; d V 
how far it extends, we ought with the more Ac- Right. —_ Cc 
curacy to examine; becauſe ſome Caſuiſts ſeem No our Buſineſs on this Subject lies chieflyin WA © 
to allow it none, or very little Efficacy, as to the examining and ſtating the Neceſſity of Safety, i E 
Morality of Human Actions. Bur before we in conſidering what force it hath to exempt any (Re ©' 
proceed to this Enquiry, we may obſerve in ge- Action from the Obligation ot Common Laus: NV 
neral, that (1) Tully in his Second Book of Inven- that is, Whether we may not ſometimes do thing pl 
tion, C. 57, 58. makes a twofold Neceſſity, the one forbidden, and omit things commanded by te © 
ſimple and abſolute, which can by no poſſible means Laws, when we are (not by our own Fault) () of 
be reſiſted, alter'd, or abated ; and the other Con- caſt into ſuch Straights, that we cannot otherwil: Wl ch. 
ditional or R-ſþettive. This again he divides into ſecure our own Preſervation. And here it is ap 740 
three Kinds, with regard either to Honeſty (b), to parent, that the Favour, the Right, the Leave, ot Ne 
Safety, or to Conv.nience. Of which, he ſays the whatever it is that in ſuch Caſes we attribute to m 


firſt is by many Degrees the higheſt, the ſecond Neceſſity, doth ſpring from this ſingle Principe, 
of next Moment and Conſideration, and the that it is impoſſible for a Man not to apply ts AR — 
third very much inferior, and not able to ſtand utmoſt Endeavour towards preſerving himſelf; 
in Competition With the reſt. He proceeds to and that therefore we cannot eaſily conecive 0 
give it for a Rule, that altho' Hefty be better ſuppoſe, ſuch an Obligation upon him, as ougit 
thin Safety, yet in ſome Caſes we may give the to outweigh the Deſire of his own Safety. 
Preference to the latter; when what we take 

from Honeſty in the conſulting our preſent Safety II. No Good and Pious Man can. queſtion, bit 
may be recover'd and made up by our future that Gon Almighty, who is the abſoluce Maſtet u 
Vertue and Integrity: When this cannot be done, our Lives, and whoſe free Bounty gave us the pit 
Honeſty is abſoiutely to be prefer'd and embrac'd. carious Enjoyment of them, may impoſe on us 
Others chuſe to ſay, that when the Nece//ity of ſevere a Law, that we ought rather to die, thi 
Safety is prefer'd to the Neceſſity of Honeſty, ſuch a to recede the leaſt degree from it. Of wtic 


foregoing Chapter of the Conteſt produced by the Reaſon of another's Fact, whether Malicious ox not. Ste the Notes ol 
tollowing Paragraph. | | 3 4 


(2) Either in his Perſon or Goods, as it appears from the following part of this Chapter, 


— — — 


— = 


Fact cannot be defended in a direct way, and by kind the Fews took their Law againſt eatin; Wa hs 

any Preſcription of Right, but leans wholly on Swine's Fleſh to be; as we find in the Hiſtory d cr 

| | on BAS | ſum 

— — c | a — ly tt 

. | | Neg 

(a) M. Senec. L. 4. Controv. 27. Neceſſity is the great Patronage and Shelter of Human Infelicity, Callimach. Hymn. in Di, this 

Neceſjity's a Mighty Goddeſs. Add, Orat. Lental. in Liv. L. 9. c. 4. a | it, e 

(6) To which belongs that Saying of Pliny. L. 1. Epiſt. 12. The Beſt and Higheſt Reaſon paſſeth for Neceſſity with Wiſe Jes. reſo! 

| | | ave 

Barbeyrac's NOTES on Chap. VI. 2 | greſi 

8. I. (1) Tully's Words are; Atque etiam hie mihi videor dicere, eſſe quaſdam cum adjunctiane neceſſitudines, quaſdam ſimplice:d a, 

abſMlutas. Puto igitur eſſe hanc neceſſitudinem, cui nulld vi reſiſti poteſt ; que neque mutari, neque leniri poteſt. err hl 

{ Quand adjungitur — omni tempore, id pertinebit aut ad honeſtatem —— aut ad incolumitatem — aut ad eqmmoditaten | = m 
1 Ac ſumma quidem neceſſitudo videtur eſſe honeſtat is; huic proximg incolumitatis, tertia, ac leviſſima, commodit atis: que cum bi 70 3 

| quam. poterit duabus contendere. Huſce autem inter ſe ſepe, neceſſe eſt comparari, ut quamquam. praſtet honeſtas, incolumitai!, 1 — 
'T ty i prtiſimum conſulendum 1 Qud in re ſieri poterit, ut cum incolumitati conſuluerimus, quod ſit in 3 — 
1 de honeſlate delibatum, virtute aliquand» & induſtrià recuperetur, incolumitatis ratio videbitur habenda: cùm autem id nen! Jae re 
. honeſtatis. Farther, we muſt obſerve, that Neceſſity which we muſt ſuppoſe always happens without this Fault, who 's —_ aj 
1 to it, begets a Conteſt not only between Self love and Sociableneſs, but alſo between Selt-love and Religion; 4s e 4 
10 the divers Duties of Self-love. The Conteſt between Self. love and Sociableneſs happens when the Peri09s with V * tie — 
. ought to have dealt otherwiſe, have no part in the Neceſſity to which we are reduced: For our Author hath 1 or wh 
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the Maccabees. And their Judgment was then in- 
deed right; becauſe as the. Cale {tood with them, 


to eat that ſort of Ficſh was look'd on as an open 


Denial of the True Religion. Whereas, were 
they under no ſuch hard Circumſtances, it was 
no Sin for a Man to keep himſelf from ſtarving 
by feeding on this forbidden Meat, when no other 
could be procur'd. Sometimes roo by the Autho- 
rity of a Civil Sovereign, Men may receive 0 
ſtrict and rigorous Commands, that they muſt ra- 
ther part with their Lives, than omit the Duty 
enjoin'd them. But the Obligation of Poſitive 
Laws is not always preſum'd to be ſo harſh. and 
ſevete. For in as much as the Authors of theſe, 
or of any other Rules and Conſtitutions in the 
World chicfly deſign'd by them to promote the 
Safety or Convenience of Mankind, we may ſup- 
poſe them, generally ſpeaking, to have had before 
their Eyes the weak Condition of Human Nature; 
and to have reflected on the Impoſſibility which 
every Man lies under, not to avoid, and to drive 
off, all things that aim at his Deſtruction. Upon 
this account then, (1) moſt Laws, eſpecially thoſe 
which we call Poſi:zve, are judg'd to except the 
Caſes of Neceſſity ; that is, not to oblige, when the 
Obſervance of them mult be attended with ſome 
Evil, deſtruQtive of our Nature, or exceeding the 
ordinary Patience and Conſtancy of Human 
Minds : Unleſs when this very Caſe is included 
plainly in the Injunction, either by expreſs men- 
tion, or becauſe the Nature of the Buſineſs cuts 
off all Exception and Reſerve. Hence it is clear, 
that no ſuch Power ought to be attributed to Ne- 
ceſſity, as that it ſhould give us the Privilege of di- 
rectly violating a Law, or of committing a Sin; 
but we only preſume from the favourable Intenti- 
on of Legillacors, and from the Conſideration of 


the Nature of Man, that the Caſe of Neceſſity 15 
not comprehended under the General Terms of a 
Law. An Inſtance of this our Saviour himſelt 
hath been plzas'd to give us, in David's eating 
the Shew-bre:d (a), intimating, that the Matter 
and the Reaſon of the Law which forbad that 
Action in general, could not be ſuppos'd to have 
any ſuch rigorous Deſign, as that a Man ought 
rather to die with Hunger, than to touch the 
Confecrated Food (2). 

It is plain then, that as to Poſitive Laws this 
Privilege of Neceſjity is admitted and allow'd : 
But tis a Point much more difficult to determine, 
whether the ſame Favour can take place in (3) 
the Laws of Nature: that is, Whether in Nec-/{/ry 
Caſes we may fairly omit what is Natwrally com- 
manded, or perform what is Naturally forbidden. 
As for the firſt Queſtion, it appears from the Na- 
ture of 4/jirmative Precepts, that whenever they 
oblige a Man to the actual exerting of ſuch a Per- 
formance as is enjoin'd, they at the ſame time 
ſuppoſe him to have Opportunity, Subject, and 
Power of acting.; But now we may fairly judge 
theſe Conditions to be wanting, when I cannot 
do a thing without the Loſs of my Life. Since to 
throw off the Love apd the Care of ourſelves, is 
juſtly rank'd amongſt impoſlible Attempts ; or 
however amongſt ſuch as ſurpaſs the common 
Strength of Mens Souls. Therefore, unleſs it 
either be expreſly and particularly provided by 
the Law, or deducible from the Quality of the 
Buſineſs to be undertaken, that I muſt rather lay 
down my Life than omic the Duty, all athrma- 
tive Edicts of Nature may be underſtood to ex- 
cept the Caſe of extreme Neceſſity: Eſpecially 
when a Man hath not fallen under ſuch Neceſſity 
through his own Neglect and Default. Thus I 
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1 (a) See Matt. xii. 4. Add. Caſaubon Exercitat. ad Baron. 1. n. 9. 

It L §. II. (1) Otherwiſe, as Mr. Thmaſiug obſerves, the Publick Good redounds from the Good of Private Perſons; and for the 
| moſt part, the Preſervation of a Private Perſon is more advantageous to the State, than the Obſervation of any Human Law. 

Inſtit. Turiſpr. Div. Lib. 2. Chap. 2, $. 131. 
1 W (2) We muſt ſay the ſame thing of Prohibitions to keep Days of Feſtival, to which our Author's Words referr, Neceſſitas feriis 
0 caret, out of Pallad, de re Ruſtic. Lib. 1. Chap. 6. Neceſſity makes no Holidays. 


(3) Theſe Principles are more exact, and proper to decide all Queſtions which can be propoſed in this Matter; They are bor- 
e rowed from Mr. Titias's Obſerv. CXLI. and partly from Thomaſius's Inſtit. Furiſpr. Divin, Lib. 2. Chap. 2. S. 130, &c. but we 
1 muſt diſtinguiſh between the Laws which concern G Ob, and thoſe that relate to Men. As to the firſt of cheſe, we may lay 


1 down theſe two Rules; 1, That always in doing or not doing a certain Action, we ſhew diręctly, or indirectly, ſome Contempt 
| | of the Divine Majeſty, the Law which forbids, or orders this Action otherwiſe, admits of no Exception in Caſes of Neceſſity; 
i F for in this laſt Caſe, the Nature of the Thing itſelf makes it evident, that no Man ought to preſerve his own Life by any thing 
in; . G on is diſhonoured. 2. But if in doing, or not doing a certain Action, we do not directly, or indireftly, ſhew any 
F — * _w = Divine Majeſty, the Law which forbids, or orders that Action otherwiſe, does not ind iſpenſibly oblige, in a 


Neceſſity, for then the Glory of G Op nor ſuffering any Affront, his Infinite Goodneſs. will not allow us to pre- 
ſume, that he wi 


* ly tothidg roblige us to expoſe our Lives needle] „or our Goods. So that as we cannot commit any Action poſitive- 
Ne on F the Law of Nature, without ſhewing at leaſt indirectly ſome Contempt of the Supream Legiſlator, theſe ſort of 

Del | the * m0 admit of no Exception in the Caſe of Neceſſity ; and ſo much the more, if we do not find ourſelves reduced to 
. 9 either to die, or break ſome Negative Maxim of the Natural Law, which thro' the Violence of him that propoſes 

= Nr or by Interpretation, may make us contemn the Authority of the Supream Legiſlator. Wherefore we muſt 


die, than lie {for Example) with our Mother, or ſlay a Perſon whom we know to be Innocent. See what we 


hav : 4 - g : K 
— upon Lib. 1. Chap. 5. §. 9. Nate 2. But we may, to avoid a great Evil, with which we are threatned by an unjuſt Ag- 


Wu | ; N ſomething, even with an Oath, without Intention of Swearing, or Contracting by ſuch a forced Act, any valid 


| ation; for in that Caſe *cis neither a true Oath nor Promiſe, and he that forces us unjuſtly, does it only becauſe he thinks we 
5 BP hl Nr to the Deity, otherwiſe he would not value it, fo iar is he from . to violate 45 Duty, that he would 
„ ern ubſed that we ſhould. See what is ſaid Lib. 4. Ch. 2. §S 8. As for ſuch Actions as are forbidden by ſome Poſitive Di- 
yo mo ved Ws. 8 they are otherwiſe indifferent in themſelves, the Exception of the Caſe of Necelfiry hath place, or not, 1n that re- 
ho” ” 40a 3 - 3 of them we ſhew, or not, ſome Contempt of the Divine Majeſty, which muſt be judged of by 
12 5 0s of | 4 is ſeen in the Example of David, and the other in the Seven Brethren ſpoken of in the Hiſtory of the 
"aac aus LO __ our Author reaſons well. As to the Natural aiirmative Laws, which concern the Divinity, Mr. Titis 
net ien of ſuch, 2 ed — that they do not indiſpenſably oblige to an outward poſitive Worſhip, whoſe Omifficn may be a 
am * are exprefly co many — hat is ſaid upon Chap. IV. of this Book, 5. 3. Note 2. But altho' ſome Acts of Ourward Worſhip 
in if the Omifſion —— ed by ſome Poſitive Law, we are not obliged to praſtiſe them in the Cafe of Extream Nereffiry, unleis 
* or when paſſes for an open, or tacit Abjuration of the Religion which we eſteem true, as in the Caſe of Daniel, Chap. 10. 
| it ſhews a Contempt of the Divinity directly or indirect 


, [ y, which doos not commonly happen, I ſhall ſpeak in Note 5. 
with relation to the Duties whizh concern Men themſelves, 
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204 Of the Right and Privilege of Neceſſity. Boox ll. 


am not bound to furniſh. an hungry Perſon with 
Bread, when I want it for my own Suſtenance 
(4 (4); Or to help a Man that is drowning, 
when I cannot ſave him without loſing my ſelf. 
Seneca's Reſolution is good in both Caſes, I will 
give (ſays he (b) to theſe that are in need; but ſo as 
not to put my ſelf in the ſame needy Condition: 1 will 
ſuccour thoſe who are ready to periſh ; but ſo as not to 
expoſe my ſelf to certain Ruine.' * 

As for the Negative Precepts, or the Prohibiti. 
ons of Natural Laws, this in the firſt place is moſt 
certain, that no Nece//ity can make it allowable for 
us to undertake an Action directly diſhonouring 
Almighty Gor; as ſuppoſe, to blaſpheme or to 
deny him, and renounce his Worſhip and Service, 
tho' for the avoiding of preſent Death. For in as 
much as Gon is able to infſict on a Man a much 
more grievous Evil than Natural Death can be 
imagin'd to be, our Reaſon doth with good Pro- 
bability aſſure us, that he will requite us with a 
much more noble Happineſs, when we part with 
our Lives for his Sake: On the other hand, it 
would be abſurd, as well as impious, to ſin againſt 
the Divine Honour for the eſcaping of a leſſer 
Evil, than what he incurs by ſuch an Offence (c). 
Yet the unhappy Caſe of thoſe who yield to the 
Force and Violence of Tortures, is not altogether 
unworthy of our Pity. 

Concerning thoſe Laws which contain the mu- 
tual Duties (5) of Men, it may be firſt obſerv'd, 
that ſome of theſe Natural Precepts do preſuppoſe 
ſome Human Deed or Inſtitution; which, as may 
be gather'd from its End and Purport, not extend- 
ing to the Caſe of extreme Neceſſity; the ſame 
Exception may be fairly underſtood in the Law. 
And then we may remark farther, that a Man 
cannot be ſaid by his own Act immediately to have 


ah 


violated a Law, unleſs the Act can be rightly , 
puted to him. Now an Act may proceed from 
Man two ways, either as he is the Principal, or x; 
he is the Inſtrumental Cauſe of it. And this In- 
mental Cauſe is again of two kings, either as ir 
exerciſes no Motion but what is impreſs d on it b 
the Principal Cauſe, and againſt its own Natural 
Inclination, if it have any; or, as it applies itſelf 
upon its own proper and internal Impulſe to ſuch 
a Performance, tho' the Influence and the Dj. 
rection of the firſt Cauſe do likewiſe aſſiſt in the 
Operation, If then a Man be, according to this 
latter way, Inſtrumental in an Act, the Act may 
not only be imputed to the Principal Cauſe, but alfy 
to him, as his true and proper Work. But if he 
be Inſtrumental or Concurrent only in the former 
manner, the Act ſhall not be imputed to him, but 
only to the Principal Agent. What farther Con- 
ditions are requiſite to this Caſe ſhall hereafter 
be (6) more largely explain'd. 


III. Thus much being premiſed, we may goon 
to diſcuſs the particular Caſes, and Queftions uf. 
ally diſputed on this Head. In reference then ty 
a Man's ſelf, tho' otherwiſe he hath no ſuch Right 
and Power over his Members as to deſtroy, to di. 
ſtort, or to maim them at his Pleaſure; yet it 
ſhall be lawful for him to cut off a Limb, that is 
either poſſeſsd by an Incurable Gangrene, or that 
is rendred uſeleſs by a Wonnd ; in the former 
Caſe (1), to keep the whole Body from periſhing, 
or the ſound Parts from being infected, and in the 
latter, that the uſe of the other Members be not 
hindred by the Clog of an unſerviceable and cum- 
berſome Appendage. Whether the extreameſt 
Neceſſity doth farther give a Man any Right over 
his own Life, that is, whether for the eſcaping 4 


(a) See 1 Corinth. viii. 13. 


—— 
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(4) This Paſſage is quoted Chap. III. $. 18. Note 2. of this Book. 


(b) De Benef. L. 2. c.15. 


m * e 


aw 


(c) Carpyllad. in Antholog, 
Good Men, whatever Scenes of Fate they ſee, 
Shall ne'er be Loſers by their Piety. 


ſome great Danger, without falling into ſome greater Evil, or equal to that from which we keep ourſelves, the Law permits 41 


(5) As often as in doing any Action otherwiſe forbidden, with relation to another, or ourſelves, we find a ſure way to avoid 


Exception of the Caſe of Neceſſity. 2. Bur it the Performance of the like Action is no ſurer way of eſcaping the Danger and 
the Evil which may redound from it, appears greater, or equal, the Law does not allow the Exception of a Caſe of Neceſſity: 
By ſure means we underſtand thoſe which have a Natural and Neceflary Power to remove the Danger wherewith we are threat. 
ned, and not à pure arbitrary Force, which depends upon the Fancy of him who has brought himſelf into that Neceſſity; ford 
the firſt Caſe tis Divine Providence which affords Means to deliver out of Danger, whereas in the other *cis the Malice of Mat, 
and ſuch a Malice as intends either directly, or indirectly, to oblige us to diſobey the Magiſtrate, We may add, that the Ce, 
rainry of the Mcans of which we are ſpeaking, is not an abſolute and infallible Certainty, and ſuch as ought to be underſtool 
in a Negative Senſe, rather than a Poſitive, i. e. inſomuch that withont ſuch a Means we are loſt, and are not ſure we ſhall eſcife 
if we put them in practiſe. A Man, for Example, who is purſued, may be at length Convicted, but ro make his pu runs 18 
haſte upon a Cripple who ſtands in his Way, this is no hindrance but that he might make his Way, altho' he did ſome gien 
Damage to him who was not able to retire, for Nature allows every one to maintain his Ground as long as he can. As for 
great Injury which may ariſe from that to which Neceſſity leads us, it ought alſo to be meaſured phyſically, for we neither cad 


nor ought to compare the Moral Evil which may be on the one fide, or the other, becauſe that's the Thing in Queſtion. wm T0 
vided theretore that there be no Fault in him who js in danger, which muſt always be ſuppoſed here, the Circumſtances ob. WM (-) 
ſerved, are futficient to enable us ro make a probable Conjecture of the Will of God, for the Law of Nature, which with are 
Contradiction tends to the Happineſs of Mankind, when we can be probably delivered from a great Evil by expoſin ourlete ar 
to a lefler, we have Reaſon to chooſe the latter. But if the Evil which we embrace is equal to that from which we fly, 4d 4 8 in: 
cannot otherwiſe promiſe ourſelves any Certainty, to avoid the Danger by that means, in this Caſe nothing can diſpenſe rat 
our Obedience. See Mr. Titius's Obſerv, CXLI. As to the Affirmative Precepts of the Law of Nature, which referr to anoth By = ro: 


our Author has treated of them well enough. 
(5) Sce Lib, VIII. Chap. 1. S. 5. and what I ſhall ſay upon ir contrary to our Author's Notions. 


S. III. (1) We may in this place apply the Principles laid down in Note 4. of the precedent $. Indeed the loſs of a Membe 
is without Contradiction a leſſer Evil than the loſs of Life, and is alſo a ſure means to keep ourſelves from Danger. The * 
Thing hach place, as any one may fee, in the Caſes where to ſave a more noble and neceſſary Member, we are contented to 
deprived of one leſs conſiderable and uſeſul. But we ought to obſerve, 1. That it is ſufficient here to ſuppoſe a bare 3 
on, chere being but ſew Men who have Courage ſuffi ie nt to bear ſuch a painful Operation as the Cutting off a Member dale 
roully aftected is, aud therefore had rather die of their Wounds in eaſe, 2. That Neceſſity to which we are reduced ought 10 
to be underſtood in its utmoſt rigour. So that when we have in ſome manner contributed by our own Fault ro put our'e. 


2 9 4 2 5 - . ” 770 
into ſuch = Extremiry, we may not lawiully, to retrieve our Aﬀairs, reſolve upon a thing otherwiſe unlawful. See Mr, Ti 
OHerv. CALIL | 
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f lenominy or of Torture, he may lay 
_———— — Means of leaving the World, 
we have enquir'd and ſtated in the preceeding 

W Chapter. We may proceed therefore ro examine 
= what Right Neceſſty can give us over orhers : To 

ed on Man's Fleſh in the deſperate Extremity of 

Famine, when no other Suſtenance can be pro- 
Wcur'd, is a lamentable, indeed, but not a ſinful, 
WE xpedicat. But as for thoſe Inſtances, when in 
Piſtreſs and Want of all Proviſions, Men have 
een kill'd to preſerve their Fellows, either by 
ompulſion and againſt their Conſent, or elſe by 
ne Determination of Lot, the Deciſion of them 
a point of ſome Difficulty and Uncertainty. 
n as much as whatever the Law againſt Murther 
uegeſts on one ſide, the Sharpneſs of Hunger 
pleads as loud on the other, and the Belly, that 
\dvocate without Ears: Eſpecially, conſidering 
at unleſs this unhappy Means was made uſe of, 
ie whole Company muſt have inevitably periſh'd. 

WT his is one of thoſe Caſes in which a Man oughr 
o dic rather than commit the Fact, it being di- 
Wealy contrary to the Laws both of God and 
ature (4) (2). To this purpoſe we have a Story 
f Seven Engliſh-Men, who being toſs'd in the 
ain Ocean without Meat or Drink, kill'd one 
f their Number, on whom the Lot fell, and who 
ad che Courage not to be diſſatisfied, aſſwaging, 
Wn ſome meaſure with his Body, their intolerable 
d almoſt famiſh'd Condition: Whom when 
ey at laſt came to Shore, the Judges abſolv'd of 
e Crime of Murther. Ziegler upon Grotius (6), 
Wiving this Relation, is of Opinion, That the Men 
ere all guilty of a great Sin, for conſpiring again fi the 


ery one again his own ; thus regarding Bodity Peril 
ore than the Danger of their Souls. That no one ought 
have ſet ſo little a Value on his Life, as to loſe it for 
WW: isfying the Hunger of the ret: And that the re#t 
Wo bt not to have been ſo cruel to their Fellow, in Com- 
iment to their own Stomachs, But to this it might 
anſwer'd, that tis too harſh and rigorous a 
Wenſure, to ſay that thoſe Men conſpire again#t 
pe Life of another, who agree to take the Chance 
dying one of them, for preſerving the Lives 
all the reſt (c). And conſequently they could 
=: their Souls into no Danger by this Unfortu- 
<< Reſolution. Nor is the Charge of underva- 
n their Lives any better grounded; ſince he 

can fall under this Imputation who throws 
mielf away without Neceflity. 


ee 
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Nor, in the 


fe of one in the Company, and (if it ſhould ſo happen) 


third place, doth there lie any Objection of Cru- 
elty, when the Perſon dying for the Safety of his 
Companions, receives the Inſtrument of Death 
with leſs Grief and Reluftancy than the others 
apply ic. There is another Caſe worth examin- 
ing, (3) ſuppoſe in a Shipwrack more Men leap 
into the lictle Boat than it is able to carry, and 
the Boat belongs to no one by a more peculiar 
Right than to the reſt ; whether they may not 
fairly draw Lots who ſhall be caſt over-board ; 
and whether if any one refuſe thus to take his 
Chance, he may not be thrown out without far- 
ther Deliberation, as one that ſeeks the Deſtru- 
ction of the whole Company. But theſe Caſes 
being ſuch as very rarely fall out, (4) we chooſe 
at preſent to ſuſpend our Poſitive Jadgment con- 
cerning them. 


IV. This may more frequently happen, that 
ewo Perſons being under imminent Danger of 
their Lives, both muſt unavoidably periſh, unleſs 
one of them, for his own Deliverance, haſtens 
by ſome Act, the Fate of the other, which would 
however have ſoon arriv'd. Or, that upon Ne- 
ceflity we may bring on another, indirectly, the 
Danger of Death, or of ſome grievous Hurt ; 
not deſigning to harm him, but only to exerciſe 
ſuch an Act as may probably prove miſchievous 


to him; at the ſame time deſiring any other way 


to get rid of our Neceflity and Streights, and en- 
deavouring, as far as lies in our Power, to make 
the Damage fall light on the Suffering Party. 
Now this kind of Hurt, as we judge it not to cauſe 
any Sin in the Giver, ſo we think the Receiver 
ought to look on it as purely an Accidental Evil, 
upon account of which he has no reaſon to be 
angry at the Author. Let us conſider an Inſtance 
or two of both Caſes. If I, being a Skilful Swim- 
mer, fall into deep Waters with another utterly 
ignorant of that Art, and he, as the uſual way is, 
clings faſt about me, who am not able to drag 
out both Burthens ; who will blame me for uſing 
all my Strength to get rid of him, and ſo to pre- 
vent my own Death, tho' perhaps I could, with 
hard ſhift, have held him ſome few Minutes above 
Water? So in a Wreck (1), if I have taken Poſ- 
ſeſſion of a Plank which will not hold two, and 
another ſwimming towards me, ſhall endeavour 
to throw himſelf upon it, to the Deſtruction of 
us both; there ſeems to be no Reaſon why I 
ſhould not apply the utmoſt Violence in keeping 


Oy > 


(a) Homer Ody. 8, mM 5234gn, &c. 


1 ot 3 of Men one to another, eſpecially ſuch as are neither Parents nor Friends, 
with "ies, ommon Danger, the ſenſe of that naturally awakens our Thoughts of Humani 
cher, 3 Exo die ourſelves, or wait the unforeſeen Events of Divine Providence, than ha 


bes (4) Our Author d 
* hab. 5. f. 20. 

* S. IV. 

-mi 


©, the Plank belonged to me by t 
© muſt ſay the ſame thing of a Man who, when an 


(b) Ad Grot. L. 2. & 1, from Nich. Tulpiut Obſer vat. Aſedicin. 


(2) Mr. Titius's Obſerv. CXLIV. thinks it neither unlawful, nor of an indiſpenſible Obli 
are reduced to this Extremity, ought not nevertheleſs to reſolve upon a thing ſo ſad a 


. bedient, by which we are not yet ſure that we ſhall ſave our Lives. 
3) In truth, the Maſter of the Shallop doch not ſeem to be obli 


do come into it, and conſequently he might make them caſt Lots to ſave himſelf. 
etermines it by ſaying, It ſeems ſo to me, in his Abridgment of the Duties of a_Man and Citizen, Lib. r. 


— 


The Belly, like a Bold Petitioner, 
Breaks rudely in, and forceth you to hear. 
(e.) See Fonah, I. 7, &c. 

gation, but he ſays, „That they who 
nd inhuman ; for altho* commonly the 
are very cool, yet when they are involved 
ty and Compaſſion, which make us chooſe 
ve recourſe to ſuch an irkſome and barba- 


ged to draw Lots with the others, which he permitted lo- 


(1) But if that other being ſtronger than I, drive me fro | i is Li 
. 5 m PI his Lif 
m, becauſe he brings upon me as prear a Evil directly, as that eee een 


he ſaves himſelf from. Moreover, I am here the firſt in 


e Right of the firſt Occupant, and ſo he could not drive me from it without Injuſtice. 


Army 1 ill ſei I 
ton, and leaves him infallibly expos'd to the Fury of che N N 


9 Caſes mention'd by Lactant ius, iu the place above quoted, Chap. 3. $. 11. Note 2, 


to ſave his own Life the more certainly, Theſe are the 


him 
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him off, And thus likewiſe if two Men are pur- 


ſued hard by an Enemy, bringing Death. in his 
Hand, if both cannot be ſaved, one of them may, 
for his own Security, eicher by breaking down 
a Bridge, or ſhutting a Gate after him, leave the 
other in imminent danger of being kill'd. This 
kind of Neceſlity often happens in War; where 
'tis a Rule, that at any time ſome few are to be 
left in Diſtreſs, for — the Main Body. 
Arrian de Expedit. Alexand. L. 6. It was neceſſary to 
ſet aſide the Care of ſingle Perſons, in Proſecution of the 
Common Safety. Virgil En. IX. v. 722, &c. 


PANDA RUS ut fuſo germanum corpore cernit, 
Et quo ſit fortuna loco, qui caſus agat res; 
Portam vi multa converſo cardine torquet, 
Obnix is latis humer:s : multoſque ſuorum, 
Manibus excluſos, duro in certamine linquit. 


When Pandarus beheld his Brother kill'd, 
The Town with Fear and wild Confuſion fill'd. 
He turns the Hinges of the heavy Gate, (Weight. 
With both his Hands, and: adds his Shoulders to the 
Some happier Friends within the Walls inclos'd; 
The reſt ut out to certain Death expos'd. 

45} 1D Mir. Dryden. 


And again, L. XI. v. 884, Cc. after the Defeat 
of the Latin Horſe, | 


- Pars claudere Portas, 
Nec Seciis, aperire viam, nec manibus audent 
Accipere orantes. 


Then in a Fright the Folding Gates they cloſe, 
But leave their Friends excluded with their Foes. 
Mr. Dryden. 


Compare Livy, L. 26. 15. Where the Thurini made 
a wicked and treacherous uſe of this Pretence. 
Florus (L. 2. c. 18.) ſays of the Numantines, At 
length they entred into a Reſolution of Flight : But this 
their lives prevented, by cutting in pieces the Harneſs 
of their Horſes ; committing a baſe Cruelty through an 
extremity of Love. Tacitus (Ann. 14. c. 32,33.) cen- 
ſures it as the Effect of ill Conduct, or of Trea- 
chery, that when the Romans were beſieg'd in Ca- 
molodunum, Non mots ſenibus & fæminis juventus ſola 
re//iterit : the Young and Able Men did not throw 
out the Women, and Perſons uſeleſs through Age, 
and ſo clearing the Place make it more capable 
of Defence. (Add. Livy, L. 5. c. 40.) On the 
contrary, he tells us in the ſame Story, that Sue- 
tonius reſolv'd to hazard the Loſs of one Town for the 
Security of the whole Province; and therefore he would 
not be mov d by the Cries and Intreaties of thoſe who 
begg d bim to ſtay and protet them: But giving the 
Sign for Marching, be receiv' d all into his Troops that 
were willing «nd able to follow him; and as for thoſe 
whom either the Weakneſs of their Sex, or the Burthen 
of their Age hindred from ſtirring, they were left to 
the Mercy of the Barbarians. Net Darius in Quintus 
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| the more Expedition. Now here the Captain wa 


Curtius, L. 4. c. 16. when things were not brought 
to deſperate Extremity, bravely: refus'd to btegt 
down the Bridge of the River Ly, which he 
had paſs d with ſome part of an Army in Re. 
treat; making this Generous Declaration, J 
lad rather give 4 P.ſſuge to thoſe that purſu d, thay 
take it from thoſe that fled. % „nim! 
An Inſtance (3) of the other Caſe which: we 
mention d in general, may be this: Suppoſe; 
Perſon of more Strength than myſelf,” follows ms 
cloſe with Intention to kill me, and I meet one 
in a narrow Paſſage, thro which I muſt take my 
Flight, if upon my Requeſt he will not get. our 
of the way, or if he has not time or room ty 
{tand off, I may throw him down and run over 
him, tho' the Fall, in all probability, will be very 
grievous and hurtful co him : Unleſs he be ſuch 
an one as, by virtue of ſome peculiar Obligation, 
I am bound at any time to ſerve voluntarily with 
my own Danger. And if the Perſon who thu; 
{tops my Flight be not able to look to himſelf up. 
on my calling to him, as ſuppoſe a Lame Mn 
or a Child, I ſhall certainly deſerve excuſe, if | 
attempt to leap over him (either being on Horks 
back or a- foot) rather than to fall into my Ene. 
mies hands by my Delay. As for that other Ei. 
ample, which ſome give, it plainly appears not to 
be without Fault: The Caſe is this, (4) A Coprai 
flying from a Battle, and being cloſely follow'd by th 
Enemy, one of his Men happening to be got ju#? beat 
him in the Crowd, he runs him thro to get «ff vit 


ſtrong enough to have made his way only by 
puſhing down the Fellow that ſtop'd him, and 
therefore ought not to have us'd ſo violent Means 
Yet if in getting by him he had undeſignedly hun 
him with his Arms, the Miſchance would hare 
been very pardonable. But in caſe a Man eicher 
out of a Frolickſome, or a Cruel and Barbaros 
Humour, ſtops me on purpoſe, and refulcs v 
make room for me to eſcape, I may preſenty W 
uſe him as an Enemy, and thruſt him down H 
any means I can, how much ſoever he is like 0 8 
ſuffer by the Bruiſe (a). To conclude this Pn, 
as the declining Death any way admits of mCi 
Favour and Excuſe, ſo if the Danger offer'd * 
no more*than a Maiming, or a Grievous Woun, 
and we fly from it with the Hurt of thoſe 17 
chance to ſtop us, the Fact will bear much . 
ſame Apology or Defence. For he who offes AY 
ſuch a Violence may be reſiſted, as much a5 it * 
directly attempted to murther us; and when“ 
are compell'd to conſult our Safety by Flight, - .Y 
Conſternation we muſt needs lie under vindic Bt 
our Innocence, as to any ſudden and unfortun' Bl 
Accident that we chance to treſpals in. 7 


V. Let us enquire in the next place, wheti 5 
the Neceſſity of preſerving our Life can g.¹ẽ,ꝭ, 
any Right over other Mens Goods; ſo as to - 
it allowable for us to ſeize on them for Our © 
lief, either ſecretly, or by open Force, 28%" Bl 


(4) Comp. LaFant. Inſtitut. J. 5. c. 17. which ſome have vainly oppos*d to the Opinion here deliver'd. 


(2) Thele ſort of Caſes have no difficulty in them, for he treats of the Affirmative Precepts of the Law of Nature, 
oblige not when there is no occaſion of practiſing them, and much more in a Caſe of Neceſſity, in which we cant 


them, but at the Expence of our own Preſervarion, See Mr. 


(4) Ir is eaſy to ſee, that the Action here alledged is not innocent. This Officer might have made way for himſelf fort 5 
bly, by thruſting the Soldier aſide, but it he had hurt him with his Arms undefignedly, he was excuſed. m 
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the Owner's Conſent. For the more clear and 
ſolid Determination of which Point, we think it 
neceſſary to hint in ſhort on the Cauſes upon 
which Diſtinct Proprietics were firſt inttoduc d in 
the World; deſigning to examine them more at 
lurge in their proper place (a). Now the main 
Reaſons on which Proprieties are founded, we take 
to be theſe two, that the Feuds and Quarrels 
might be appeas'd which aroſe in the Primitive 
Communion of Things, and that Men might be 
put under a kind of Neceſſity of being Induſtri- 
ous, every one being to get his Maintenance by 
his own Application and Labour. This Diviſion 
therefore of Goods was not made, that every Per- 
ſon ſhould ſit idly (1) brooding over the Share of 
Wealth he had got, without aſſiſting or ſerving 
his Fellows ; but that any one might diſpoſe of 
his Things how he pleas'd, and if he thought fit 
to communicate them to others, he might at leaſt 
be thus furniſh'd with an Opportunity of laying 
Obligations on the reſt of Mankind. Hence 
when Proprieties were once eſtabliſn'd, Men ob- 
tain'd a Power not only of exerciling Commerce 
to their mutual Advantage and Gain, bur likewiſe 
of diſpenſing more largely in the Works of Hu- 
manity and Beneficence ; whence their Diligence 
had procur'd them a greater Share of Goods than 
others: Whereas before, when all Things lay in 
common, Men could lend one another no Ath- 
ſtance but what was ſupplied by their Corporal 
Abilicy, and could be Charitable of nothing but 
of their Strength (b). Farther, ſuch is the Force of 
Propriety, that the Proprietor hath a Right of deliver- 
ing his Goods with his own Hands; even ſuch as 
he is oblig'd to give to others. Whence it follows, 
that when one Man has aay thing owing from 
another, he is not preſently to ſeize on it at a ven- 
ture, but ought to apply himſelf to the Owner, 
deſiring to receive it from his Diſpoſal: Yet in 
caſe the other Party refuſe thus to make good his 
Obligation, the Power and Privilege of Prffricty 
(och not reach ſo far as that the Things may not 
be taken away without the Owner's Conſent, ei- 
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lu, cher by the Authority of the Magiſtrate in Civil 
uch = .ommunities, or in a State of Nature, by Violence 
| x nd Hoſtile Force. And tho' in regard to bare 
nb, «tir a} Right, for a Man to relieve another in 


crcmiy wich his Goods, for which he himſelf 
ach not ſo much Occaſion, be a Duty: obliging 
ey mperfeitly, and not in the manner of a Debt, 
cc it ariſes wholly from the Vertue of Humanity ; 
Dc there ſeems to be no Reaſon why by the ad- 

litional Force of a Civil Ordinance, it may not 
de turn d into a ſtri& and perfect Obligation. 


* Jews: Who, upon a Man's refuſing to give 


* R * , - , 
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And this Selden obſerves to have been done among 


ſuch Alms as was proper for him; could force him 
to it by an Action at Law. Tis no Wonder 
therefore, that they ſnould forbid their Poor on 
any account to ſeize on the Goods of others, en- 
joining them to take only what Private Perſons, 
or the Publick Officers, or Stewards of Alms 
ſhould give them on their Petition. Whence the 
ſtealing of what was another's, tho' upon extreme 


Neceſſity, paſs'd in that State for Theft or Ra- 


pine. But now ſuppoſing under another Govern- 
ment the like good Proviſion is not made for Per- 
ſons in Want, ſuppoſing likewiſe that the Cove- 
tous Temper of Men of Subſtance cannot be pre- 
vail'd on to give Relief, and that the Needy Crea- 
ture is not able, either by his Work or Service, 
or by making Sale of any thing that he poſſeſſes, 
to aſliſt his preſent Neceſſity, muſt he therefore 
periſh with Famine? Or can any Human Inſti- 
rution bind me with ſuch a force, that in caſe a- 
nother Man neglects his Duty towards me, I muſt 
rather die, than recede a little from the ordinary 
and the regular way of acting? We conceive 
therefore, that ſuch a Perſon doth not contract 
the Guile of Theft, who happening, not through 
his own Fault, to be in extreme Want, either of 
neceſſary Food, or of Cloaths to preſerve him 
from be e of Weather (2) and cannot 
obtain them from the voluntary Gift of- the 
Rich, either by urgent Intreaties, or by offering 
ſomewhat equivalent in Price, or by engaging 
to /Vork it out, ſhall either forcibly or privily Re- 
lieve himſelf out of their Abundance ; eſpecially 
if he do it with full Intention to pay the Value 
of them, wheneyer his better Fortune gives him 
Ability. Some Men deny that ſuch a Caſe of 
Nece/juy, as we ſpeak. of, can poſſibly happen. 
But what if a Man ſhould wander in a Foreign 
Land, Unknown, Friendleſs and in Want, ſpoil'd 


of all he had by Shipwreck, or by Robbers, or 


having loſt by ſome Caſualty whatever he was 
worth in his own Country; ſhould none be found 
willing either to relieve his Diſtreſs, or to hire 
his Service, and ſhould they rather, (as it com- 
monly happens) ſeeing him in a good Garb, ſu- 
ſpect him to beg without Reaſon, muſt the Poor 
Creature ſtarve (3) in this miſerable Condicion ? 
It may be objected indeed, that in Proverbs vi. zo, 
31. he is call'd a Thief, and pronounced obnoxi- 
ous to the Penalty of Theft, who ſteals only to 
ſatisfy his Hunger. But whoever cloſely views 
and conſiders that Text, will find that che Thief 
there cenſur'd is neither in ſuch extreqge Neceſſity, 
as Wwe ate now ſuppoſing, nor ſeems to have fal- 
len into his needy: Condition meerly by ill For- 
tune, without his own Idleneſs or Default : For 
the Context implies, that he had a Houſe ard 


"« | 24 a1 4 


(4) Lib, 4. c. 4. 


$ V.(1) 41 qui Divitiieyſoli incubuere repertis,\ 
Nec partem pauere ſuis, &e. 
(2) If in a Caſe of Neceſſity; 


r of his Life to ſave his own, 

nd Titius's Obſerv. CXLVII. 
(3) Mr. zertius has alled 

Pires with thoſe that will 


zeggary. 


' (6) See Eybeſ. iv. 2. 
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4 20 Meg. An. VI. 61e, 611. 


Man may innocently do ſome Wrong to another in his Perſon, ſo far as to pur him in Dan- 
pf anorh 4 a much ſtronger Reaſon will he be permitted, in like Caſes, to rake away or deſtroy the Goods 
a cher, which are of much leſs value than Life and Members. Thamaſ. Inſtit. Furiſprud. Div. Lib. 2. Ch. 2. S. 168. Note 1. 


ged an Example here, which is chit; When the Magiſtrate, in a- great Scarcity of Proviſions, con- 
onopoli , wilt not open their Granarics, that they may ſell their Corn the dearer, or at leaſt he neglects to hinder 
polies, and puniſh the Barbarous Cruelcy of thoſe: who to enrich themſelves, care not how many Men they bring to 
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Goods ſufficient to make (4) Sevenfold Reſticuti- 
on; which he might have either Sold or Pawn'd; 
a Chapman or Creditor being eaſily to be met 
with in Times of Plenty and Peace. For we have 
no Grounds to think, that the Fact there menti- 
on'd is ſuppos'd to be committed, either in che 
Time of War, or upon account of the extraordi- 
nary Price of Proviſions. Beſides, this Thief was 
faulty on another Account: For if he had not 
wherewithal to maintain himſelf, the Laws oblig'd 
him to ſell himſelf for a Slave (a). 


VI. Grotias (v) propoſes another way of ſolving 
the Difficulty under our preſent Debate: He ſays, 
that the firſt Introducers of diſtinct Proprieties muſt 
be underſtood to have done it with this Exception 
and Limitation, that the Right of this Propriety 
excluding others from the Uſe of every Man's 
proper Goods ought then to expire and to give 
place, when another cannot poſſibly without 
making uſe of them, be ſuſtain'd or preſerv'd : 


And conſequently, that in ſuch a Caſe of Neceſſity 


a thing poſleſs'd in Peculiar, when another Man's 
Life cannot be ſav'd without it, is turn'd again 
into Common. Or, what amounts to the ſame 
Purpoſe, that when Men originally inſtituted ſe- 
parate Proprieties, they agreed by Mutual Cove- 
nant, to forbear uſing the particular Goods of 
each other, any farther than the Owner ſhould 
give leave: Yet ſo as to make it allowable in 
extreme Neceſſity, for a Man to ſeize on any 
thing abſolutely-requiſite for his Preſervation, as 
if ic ſtill lay in its primitive Indifference and 
Community. For ſince in Written Laws, that In- 
terpretation is to be follow'd which recedes the 
leaſt from Natural Equity, he preſumes this will 
hold mere ſtrongly in regard to Cuſtoms, which 
obtain only by tacit Agreement. And ſurely it 
muſt be in the higheſt Degree Equitable, that 
a Man be permitted to ſave his Life, by uſing 
w7 Thing at hand, when all other Means fail 

im. | | 

But this Expoſition lies open to ſeveral Ex- 
ceptions and Difficulties : For if Neceſſity gives a 
Man a Right of ſeizing on the Goods of others, 
as if they lay in Common, what hinders but 
that, if he have ſufficient Strength, (1) he may 
take them from the Owners, when they them- 
ſelves are at the ſame time pinch'd with the like 
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Neceſſity ? Let this Grotizes doth by no means a]. 
low. Again, Grotizs requires Reſtitution to be 
made in theſe Caſes : But I am oblig'd to no ſych 
Duty, when I take a Thing by Virtue of my 
Right, Beſides, he forgot ro mention how gif. 
ferent the Caſe is, when a Man falls under ſuch 
Neceſſity by his own Sloth or Negligence, and 
when it comes on him without his Fault. Which 
Diſtinction being omitted, a Right ſeems to be 
given to idle Knaves, whoſe Vices have brought 
them into Want, to ſeize forcibly for their own 
Uſe the Fruits of other Mens honeſt Labour. 
and ſo continuing their Poverty and their Li. 
neſs together, to put a Neceflity on Induſtricus 
Perſons of feeding ſuch uſeleſs Bellies for No. 
thing. But all Wiſe Men, as they allow ſuch x 
are innocently Miſerable tp deſerve Aſſiſtance 
and Relief; ſo they adviſe us to pack off Mendi. 
cant Drones and Lubbards, with the old Anſwer 
that the Ant gave the Graſhopper in the Fable e. 
Since then it is lawful for every Proprietor to d. 
ſtinguiſh between ſuch as are Indigent out of 
Misfortune, and ſuch as are reduc'd to the fame 
Condition by their own Demerit and Negle; 
tis plain, that he has ſuch a Right over his own 
Goods, as ſhall in ſome meaſure prevail even + 
gainſt a Perſon in extreme Neceflity : So far at 
leaſt as that he ſhall have the Privilege of judging, 
whether the Man be an Object worthy of his Re- 
lief or not; that it may be in his Power to oblige 
and win a neceſſitous Perſon by his ſeaſonable 
Succours : For nothing raiſes the Value of a Kind- 
neſs ſo much as its being done for the Removal of 
an extreme Diftreſs. But all this Merit and Ob- 
ligation is cut off, when we give another, only 
what he might otherwiſe, as his own Right and 
Due, violently take from us. 

We think therefore, that this Point of Diſpute 
will be more clearly determin'd by the Principles 
and the Method which we have laid down: that 
is, By ſaying, in ſhort, that the Wealthy Perſon 
is bound to relieve him who Innocently wants, 
by an Imperfe& Obligation; to the performing 
of which though regularly no Man ought to be 
compell'd by Violence, yet the force of Ex 
Neceſſity is ſo great, as to make theſe Things te. 
coverable by the ſame Means as thoſe which ate 
truly and rightfully due: that is, By making 
Complaint (2) to the Magiſtrate, or when tit 
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(a) See Levuit. xxv. 39. Selden L. 6. c. 7. Nothing can be drawn to the contrary from Prov. xxx. 7. Other Authors giveth" 
Example of Extreme Neceſſity. A Man being in an unknown Country, is attack'd by an unjvu# Aſſailant, and cannot ot bermiſe ſar 
himſelf than by ſpeedy Flight. He finds ready at hand a Horſe belonging to ſome Perſon of the Country, but which he. ſecs no means 
reſtoring, as well becauſe he is Ignorant of the Owner, as becauſe he may be oblig'd ts ride far to eſcape the Danger. 


(% L. 2. c. 2. 1.6. 


(e) And thus in Plutarch, (Apothegm.) when a Captain of Coaſting Robbers made an [aroad 


into the Territories of Lacedemon, and being taken, urg'd in his own Defence, That he was neither able of himſelf to 1 by 


Companions, nor could prevail with thoſe that had Money to ſupply him; and therefore he ventur d to take it by Force. 


Cleoment 


call'd this Proceeding, ovyrTouO- i mvneia, A very Compendious Wickedneſis, Add. Pandulf, Collenut. rer. Neapoldit. I. 5. P. 315 


(A) Grotius in his Notes upon this Text affirms that it ought to be rendred, If be be talen in the Fad he ſhall reſtore ſevenfil 
i. e. He ſhall not be oblig d to any thing but Reſtitution, according to the Law preſcribed, which ſuppoſes: always, that 
Thief hath ſomething, ſince he muſt reſtore out of it what he has taken. See Exod. xxii. , , 

$. VI. (1) I do not perceive how this can follow from Grot ius's Hypotheſis, It is certain, that when a Proprietor cant * 
the Bread, for Example, or Corn, which he hath for his preſent Uſe hjmſelf, tis not permitted to my other, tho? he be. 


never ſo great Neceſſity, to take them away from him by Force. Bur yet the Maxim is no leſs true, w 


hat '0 
ch ſuppoſes, k 100 


theſe laſt Caſes all Things become common, as they were at firſt; for Community does not at all hinder, but that all wh 
every one is poſſeſſed of for his own Uſe, ſhould not belong to him only who is in actual Poſſeſſion of ir, altho the Prop 
is his, and we can't take tung from him but when he hath an Overplus, and we can't otherwife find any Means to 105 
our Wants. See what is ſaid Lib. 4. Chap. 4. Note 2. So that our Author has done well to depend upon other Reaſons, “ 


he alledges afrerward, and which are ſufficient for his purpoſe. 


(2) This is the only Refuge that they have, who believe that the greareſt Neceſſity cannot authorize any Man to take on 
Man's Goods, of himſelt; but as Mr. Thoma ſius has obſerved, Inſtit. hg. Din. Lib. 2. Chap. 2. F. 171. they acknowledge 
| 


cirly, that he that is reduced to that troubleſome Neceſſity, has 'a fu 


Right to require what he wants; for only choſe chil) 


which are due by virtue of a compleat Obligation, can be the Subject of the Magiſtrate's Deciſion, 


Urgenc) 


— 


Urgency of the Diſtreſs cannot allow time for 
ſach an Expedient, then by ſeizing what is ready 
at hand, either in a ſecret or in an open manner. 
Now the chief reaſon why we affirm thoſe things 
which proceed purely from the Virtue of Huma- 
»ity, to be owing only by an Imperfect Right, is 
that Men may be allow'd both an occaſion of 
ſhowing their voluntary Propenſion to the Diſ- 
charge of their Duty, and likewiſe of endearing 
others to them by their voluntary Benefits. But 
now if a Man ſhould deſpiſe theſe Conſiderations, 
muſt a poor neceſſitous Creature be famiſh'd be- 
cauſe he cannot prevail on the Unmerciful Miſer ? 
Certainly ſuch an Irflexible Churl ought rather 
to be depriv'd of his Gift and of his Merit toge- 
ther; ſince he had not Heart enough to venture 
on an Act of common Humanity. 

From what has been hitherto offer'd it is eaſy 
to gather the Reaſonableneſs of thoſe Exceptions 
which Grotius ſubjoins to his and our main Aſſer- 
tion. For ſince nothing but inevitable Neceſſity 
can juſtify the taking by force what is owing only 
upon an Imperfe# Obligation, in the firſt place it is 
clear, that all fairer Courſes are firſt to be tried, 
as complaining to the Magiſtrate, begging and 
intreating, promiſing Reſtitution if we are ever 
able, or offering to diſcharge the Debt by equi- 
valent Labour and Service. Secondly, This Li- 
cence can by no means take place, when the 
Owner of the Thing which we want, lies under 
as great a Neceſſity as we ourſelves: On the con- 
= trary, we ſuppoſe the Owner to abound. This 

Caution or Exception may be extended farther, 
and we may ſay, that a diſtreſs'd Perſon cannot 
fairly take a Thing from the Owner without his 
Conſent, if it be only manifeſt, that upon the 
Loſs of that Thing the Owner will hereafter fall 
into the like Indigent Condition. For in theſe 
Caſes tis fit Charity ſhould begin at home. That 
Rule of Civil Law which Grotius applies to the 
= preſent Buſineſs, that when the Confiderations on both 
des are equal, the Caſe of the preſent Occupant (3) is to 
be preferr'd : doth not ſeem ſo exactly to hit the 
Purpoſe. For that Maxim only imports, that 
Judgment ought to be given for the Poſſeſſur, 
SW hilt the Claimant's Title and his are alike diſ- 
| bs; Putable. But in the Matter before Us, the Poſſeſ- 
ers Right and Title are granted, and the only 

ueſtion is, whether I am oblig'd by the bare 
aw of Humanity, to periſh myſelf for the ſake 
f preſerving another: which is a Paradox that 
0 Man will pretend to maintain. The other 
_p<-2tence which Grotias applies out of Curtizs (00 


. GG 
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is much more proper and more agreeable to the 
Point; Melior eff cauſa ſuum non tradentu, quam 
poſcentu alienum. He who refuſes to deliver what u hu 
own, has a fairer Cauſe than he who demands what is 
another Man s. 

Thirdly, We lay it down as an indiſpenſable 
Condition, that Reſtitution is to be made if poſ- 
ſible ; eſpecially if the Thing taken were of great 
Value, and ſuch as the Owner could not well 
part with without ſome Conſideration, But if 
the Thing were ſmall and inconſiderable, and 
the Loſs fo light that the Owner's Fortune could 
not feel it, twill be ſufficient, when opportunity 
ſerves, to ſhow that we ſhould not have been 
wanting in Gratitude, if his Greedineſs would 
have given us leave to be obliged to him, As 
for Grotius's requiring (5) Reſtitution, it ſeems 
not to ſuit with his Hypotheſis. For if upon a 
Caſe of Neceflity the Right of Primitive Commu- 
nion returns, ſo as to give a Man a juſt Title to 
the Goods of others, then Reſtitution can on no 
account be defir'd or demanded. But ſince this 
is neceſſarily to be made, it appears that the Right 
of the Owner doth not expire thro' the Neceſ- 
ſity of the Petitioner ; but that he ought volunta- 
rily to have given Relief, either gratis, or upon 
Receipt of the Price of the Thing, or any other 
Compenſation. Which Duty when he neglects 
to perform, then indeed the Neceſſity of the Di- 
ſtreſs'd Perſon gives him a Right of taking the 
Thing by Force, but ſtill with the ſame Burthen, 
or under the ſame Condition which the Owner 
might have impos'd on him ; that is, either to re- 
fund the Value hereafter, or at leaſt to make a 
grateful Acknowledgment of the Benefit. 


VII. If we look on other Authors, we ſhall 
find them much divided about this difficult Point. 
The fourth Chapter of the fifth Book of the De- 
cretals (hb), enjoining Penance to Thieves who ſteal 
out of Neceſſity, is by the Gloſs expounded of little 
and indifferent Neceſſity, not of ſuch as is Extreme 
and Inſupportable. Covarruvias (c) delivers his 
Opinion almoſt to the ſame purpoſe as Grotius. 
The Reaſon (lays he) why a Man in extreme Neceſſity 
may, without incurring the Guilt of Theft or Rapine, 
forcibly take Goods of others for his preſent Relief, is, 
becauſe this Condition renders all things Common. For 
it is the Ordinance and Inſtitution of Nature itſelf, 
that Inferior Things ſhould be deſign'd and directed to 
ſerve the Neceſſities of Men. Wherefore the Diviſion 
of Goods afterwards introduc'd into the World, doth not 
derogate from that Precept of Natural Reaſon, which 


road WW 
 « — — 3 25 3 
5 | 
2 — 2 (a) L. 7. C. I. (6) Cap. fi quis X. de furt is. (c) p. a. I. 1. n. 3. 
% (3) But this is only an Accomodation which Grotius makes of a Maxim of the Roman Law. In pari | 1 
6 te eber. Digeſt, Lib. 8 Tit. 17. De diverſis Regulis Furis. Leg. 128. e One? eee 
. * Mr. Van der Muelin (in his Commentary, Tom. 2. p. 88.) atfirms, that Grotius pretends to ſpeak of the Right of U/age, 
ſpur: * not of the Right of Property, which, according to him, are two diſtinct things; ſo that a Man may have a Right to uſe a 
ben ing, Which for all that may properly belong to another. Bur this doth not take off the Difficulty ; for che Queſtion is to 
hat i en upon what the Right of Uſage is tounded ? Grotius delivers himſelf fully, (num. 2.) That the Ancient and Original Right 
whic! . ich every Man hath to rhe uſe of all Things revives in the Caſe of Extream Neceſſity, as if they remained in Common; for ſo 
oper! bels as 4 Community of Goods continued, no Man was obliged to reſtore what he had taken for his Uſe, becauſe nothing 
fp! Wl ſei Be to one more than to another, and every Man had an equal Right to uſe every thing, inſomuch, that if a Man were 
Which us \. a greater quantity of Things than he had an abſolute need of, by himſelf, every other Man had a full Right to take 
105 _ im by force whatever was ſuperfluous, and neceſſary for his Support in extream Want.” On the contrary, Grotius 
notlet e rejetts the Opinion of them who eſtabliſh the Right of taking the Goods of another in the like Caſe, upon this 
* i "ney hy de fb ar we 1 el eo, 4 the — of CAP; ro impart to ou are in Neceſſity.“ (num. 4.) 
ching WR ypotheſis of char Great Man can be made „and preſerve i om falling in wi inci- 
ccf our Author, who has produced a Solution more natural and — N | da 88 
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ſugveſts that the extreme Wants of Mankind may be 
in any monner remov d by the uſe of Temporal Polſeſſi- 
ons. There is alledg'd a Paſſage of St. Ambroſe 
from Gratian, Decret. c. Sicut. hi. diſt. 47. It u the 
Bread of the Hungry woich you detain : It is the Rai- 
ment of the Naked which you leck up. Pereſins (a., 
arguing on the ſame ſide alledges, that in this 
Caſe a Man is compell'd to the Action by a Fcrce 
which he can't reſiſt ; and then, that the Owner's 
Conſent may be preſum'd on, becauſe Humanity 
obliges him to ſuccour thoſe who are in Diltrels. 
Beſides, he obſerves, that the Neceſſitous Perſon 
doth not properly take the Goods which were 
another Man's, but which lay in common: And 
yet he is bound, when he has obtain'd delive- 
rance from his Want, to make fair Reſtitution. 
Anton. Matthens (b) is of Opinion, that a Diſtincti- 
on ſhould be made in this Caſe between the Crime 
and the Puniſhment; the Crime of Theft, he ſays, 
is not taken off even be extream Penury, but he 
would have the Puniſhment either wholly remitted, 
or conſiderably mitigated and abated. Now that 
the Crime of Theft is committed even under 
theſe Circumſtances, he endeavours to prove from 
the Definition of Tt in the Civil Law, which 
he makes to reach this Action: Thefr, the Em- 
peror Fuſtinian tells us, is a fraudulent ſeizing on 
the Goods of others, for the ſake of making a Gain of 
thm. But we may fairly plead, (in Oppoſition 
to Mattherus ) that neither of theſe Imputations 
can fall on the Fact which we defend. For how 
can this be term'd a Fraudulent ſeizing on another 
Man's Geode, when both the Owner lay under an 
imperfect Obligation of giving the Thing deſir'd, 
and the other Perſon had a Right, by Virtue of 
his preſ nt Condition, to poſſeſs himſelf of it by 
the moſt convenient means he could? Nor can 
he well be ſaid to take a thing of another Man's 
for the ſake of making a Gain of it, who deſigns 
it purely for the Relief of his extream Diſtreſs, 
with full Wiſhes and Reſolutions to reſtore, or to 
repay ir as ſoon as poſſible. That part of his Ar- 
gument is meer Bravado, where he tells us, that 
no Violence can compel a Wiſe and a Good Man 
ro dehle himſelf wilfully with any uncomly Acti- 
on: And that in theſe Caſes every one ſhould, as 
Tully (c) (1) adviles, rather patiently endure bis own 
Unconvenience, than treſpaſs on the Conveniencies of others. 
Now beſides that 'tis an eaſy matter to talk Philo- 
{ophically, whilſt we do not ourſelves feel the 
H rip any farther than in Speculation (4); the 
Fact under Debate can, according to our way of 
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determining it, include no other Turpitude 9. 
Indecency than ſuch as Perſons of Breeding and 
Quality are guilty of, when the Severity of F.. 


I 
mine compels them to feed on the baſeſt and mga Fi 
filthy Meats. And then the Rule about Come. che 
niencies and Inconvenienci:s is beſide the Que. go 
ſtion, which only ſuppoſes ſome little Matter 8 5 
be taken from a wealthy Perſon, who doth nm dae. 
feel the Loſs, to keep another from periſhing by re: 
the Extremities of Hunger or of Weather, T;, pe 
ſame Author obſerves, on (2) the Lex Rl4d;; n 5 ye! 
jactu, that tho' for the Publick Benefit, in a tin: WAY ty 
of >carcity, every Man is oblig'd to bring win me 
Corn he has by him into the Common Mark. Da 
yet People are not hereupon impower'd to carry =_ 
off what they pleaſe, becauſe they are in Want WT fl 
and others abound ; but the whole Buſineſs ihn 
be left to the Care and to the Direction of de ind 
Magiſtrate. But muſt the Poor therefore be con. ww 
tent to ſtarve, when the Magiſtrates neglec o MY +: 
make due Proviſion for their Suſtenance ? WP 

As to what ſome urge, that there doth not ay. me 
pear any Di/þen{atien of the Law in this Matter, W 
an Objection that may be eaſily ſpar'd, For (uf. cor 
ficient Reaſons have been given why we may wel 
preſume, that the Law which forbids Theft is ne my 
to be extended to the preſent Caſe, = = 

hc 

VIII. Ly, The Danger or Neceſſity of ot I wc 
own Goods ſeems to allow us the Privilege of i Fuſe 
deſtroying or of invading thoſe which belong 0 AF '= 
other Men: Yet with theſe Proviſo's, that the n 
Danger did not happen thro our Fault; that ws e 
cannot find a more convenient way of (x) reno WWE 
ving it; that we do not ruine a more valuabl: A," 
Thing of our Neighbour's, for ſaving one of our Bi _ 
own, inferior in Price and Conlideration : that, nal 
in caſe the other Thing had not been loſt but for 86 
our ſake, we pay the Price of it; and laſtly, that = 


if what belong'd to our Neighbour muſt hate 
otherwiſe been deſtroy'd, together with ours, i 
we had not preſerv'd (2) the latter by making * 
way with the former, that then we conſent 0 
bear a part in the Damage. On this Foundation Bl 
is grounded the Equity of the Rhodian Law 4 
jattu, by (3) which it was provided, that if fh 

the lightening of a Ship the Men were compel a 
throw any Goods overboard, the Loſs ſhould be made 1" Wl 
general Contribution, ſince it happen d upon account | lt 
the general Scfety (e). Thus too if my Veſſel 1 
driven upon the Cables, or the Nets belongingꝰ Bll 
another, I have Liberty to (4) cut them in Piech bu 


— 


(a) Ad Tit. Cod. de furtis, ſ. 3. 
I. 3. v. 197. 


8. VII. (1) Tully's Words are; Sum cuique incommodum ferendum eſt pot ius, quam de alterius commodis detrabendum: F 
2) The Digeſts have allo another Law, commanding, that if Proviſions fail at Sea, every one ſhould bring out cheir 0 
aud leave it in common, E magis quod, ſi quando ea | Clbaria) defecerint in Navigatione quod quiſque haberet, in Commune confer 


Lib. 14. Tit. 2. De Lege Rhodia de Factu. Leg. 2. 5. 24. 


§. VIII. (1) We mult take care that the Way appear ſure. Titius*s Obſerv. 148. . 3: 80 " 
(2) We may add, That che Proprietor not toreteeing, or before he foreſaw that Neceſſity, did not conſent to che Lo" - 


his Gocds, 


(3) The Words of the Digeſt are, Lege Rhodiit Cavetur, Ut fitevantle navis gratia jaftus mercium faus ef, omnium mtr 1 
tione jaiciatur, quod pro omnibus datum est.. Lib, 14. Tit. 2. De Lege Rhodia de jan, Leg. 1. See the Treatiſes of diver 
thors, De Legibys Nauticis, as alſo Mr. Daumat's Civil Laws in ther Natural Order. Part 1. Lib. 2. Tit. 9. Set. 2. 9.85 7 1 

(4) Iten Labeo (cribit (lays the Digeſt) fe cunt vi ventorum navis impulſa eſſet in funes Anchorarum alterius, & Nants funts 1 
eid ent, ſi null» alis modo, niſi, preciſis funibus explicate ſe potuit, nulliem | 


Retia Pycatorum, in que navis inciterat, æſtimarunt. Plane ſi cufpd nautarum id fattum eſſet, Lege Aquilia agendum- Lib. 9. 
% Le A. Leg. 23. S. 3. See Mr. Noodt's excellent Treatiſe, Ad Leg. Aquil. Chap. 18. in fin, and Chap. 29+ 


A 4 


| (b) Ad. I. 47. D. tit. 1. C. 7. 
(e) Vid. Tot. titul. together with the Commentarors on that and on the Naval Laws, 


(e) Oc, J. 3. (4) Vid. Oppian Hale 


1 
atdlionem dandam, Idemque Labeo C Proculus, f 1 


** * * . 
1 Pe 
% « 


© I cannot otherwiſe get clear. And if my own 
Neglect did not bring me into that Trouble, I 
im to anſwer but for half the Coſt. Thus in a 
Fire, 1 may pull down my Neighbour's Houſe for 
the Security of mine, if I am willing to make 
good all that he ſuffers by the Miſchief. For tho 
in (5) one of the Roman Conſtitutions (x), it is 
determin'd, that in Caſe the lire had actually 
rexch'd to the Houſe that was pull'd down, the 
Perſon who procur'd it ſhall not be Reſponſible ; 
yet the common Opinion inclines more to Equi- 
ty (h, which. aſſerts, that upon ſuch Demoliſh- 
ment of one Houſe for the Security of many, the 
Damage ſhall be repair'd by thoſe Neighbouring 
Inhabitants who thus eſcap'd the Danger ; though 
the Houſe which they in this manner ruine hath 
not been touch'd by the Flames. For it would be 
indeed unreaſonably hard, that when (6) I have 
{av'd my own Concerns by deſtroying thoſe of 
another Man, the whole Loſs ſhould be thrown 
upon him, whilſt the whole Advantage lights on 
me. From the ſame Rules and Principles the 
Roman Lawyers deduce moſt of their Doctrine 
concerning that kind of Damage which they call 
on Info um (c) G). Thus, for Example, if 
„ny nest Neighbour has a Ruinous Houſe, very 
lixely to tumble to the Prejudice of my Effects, 
he ſhall be oblig'd to give me Security for an- 
ſwering all Damages that I ſuſtain ; and if he re- 
Wuſe this Condition, upon applying myſelf to the 
rer, 1 obtain (8) an Edict, impowering me to 
Wenccr the Ruinous Place. On the ſame account 
hey aſſert, that (9) in caſe a Man has a Field 
Wurrounded in ſuch a manner on all ſides, -by the 
aids of others, that he cannot get to it without 
cemingly committing a Treſpaſs ; the Borderers 
ſhall be compell'd by the Judge to grant him Paſ- 
age, at leaſt upon the offering of a reaſonable 
onſideration. 
Grotius (d) makes this farther Deduction from 
he Doctrines we have been now laying down, 
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that it is lawful for him who wages a Ju! War, 
co poſſeſs himſelf of a Place ſeared in'a Country 
that is ar Peace with. him; if there be certain 
(and not only imaginary). Danger, that the Ene- 
my will otherwiſe ſurprize ir, and from thence 
annoy. him. with irreparable Miſchief : Provided 
he take nothing but what is neceſſary to his own 
Security, as the bare Cuſtody of the Place, leaving 
both the Juriſdiction and the Profits to the right 
Owner ; and fully N to reſtore the Cuſtody 
too, ſo ſoon as the Neceſſity that brought him 
thither ſhall ceaſe. To theſe Conditions it ſnhould 
be added, that the Lord of the Place is firſt to 
have frequent notice given him, and to be defir'd 
that he would himſelf ſecure and defend the Place, 
upon a Promiſe from the other Prince to defray 
the Charges; or that he would demoliſh and ren- 
der ic untenable, if he thinks that the moſt pro- 
per Method. And another equitable Caution is, 
that in Caſe the new Poſſeſſor has expended any 
Sum in raiſing Works and Fortifications, the pro- 
per Lord is not oblig'd to refund, unleſs he in- 
tended to have built the ſame Defences himſelf ; 
in as much as the other did not make it his Aim 
purely to improve the Place, but chiefly to ſecure 
his own Territories. Bacler, in his Notes on this 
Paſſage of Grotim, well obſerves, that it is appa- 
rent from the Uſage of all Ages and of all Nati- 
ons, that no one thinks himſelf oblig'd to allow 
another thus to ſeize on any Fort or Place of his, 
(10) if he be able to hinder his Attempt. And 
that therefore if the other do aauny "take Poſ-” 
ſeſſion, the Fact is ſuch as may admit of eaſy 
Pardon, but not ſuch as can be fairly and ſtrictly 
defended on the Grounds of Natural Law. To 
which purpoſc we may conſider farther, that 'tis 
yory probable the Enemy may hence entertain a 
Suſpicion, that the Lord of the Place is in ſecret 
Confederacy againſt him; and ſo the whole 
Burchen of the War may be eaſily devolv'd on 
the third Party. And tho' the Enemy be well 


(a) I. 7. ſ. 4. D. quod vi aut clam. 


XXIX. tit. II. (d) L. 2. c. 2. ſ. 10. 


8 Aquil, Chap. 19. 


d it the Author be 
iſtly, when the Fire 


(5b) Add. L. 49. ſ. 1. D. ad L. Aquil. 


= (5) The Words of the Digeſt are; Si perveniſſet { ignis, eo uſque ] abſolvi eum oportere 
__ dare videtur, eque perituris edibus, Lib. 43. Tit. 24. Quod vi aut clam, Leg. 7. $.4. See Lib. 9. Tit. 2. Ad Leg. Aquil. 
_- 4 5. | and what Mr. Titius ſays in his Obſervations in Compend. Fur. Lauterbach. Obſerv. 420. as alſo Mr, Noodt. Alt 


(e) De Damn» Infecto. Vid. Digeſt. 


/ 


quoniam nullam injuriam aut 


WM "20 T#ms hach reaſon to ſay, that theſe Rules are good in Speculation, but the Application is very hard, and almoſt 
a cable in Civil Societies. Indeed, we can't for the moſt part be aflured, that he who hath beat down his Neighbour's 
oule, had reafon to think that he could ſave his own that way, 


dw can we determine, whether he ought ro make good the Damage? Moreover, Burnings almoſt always happen by ſome 
ault, or at leatt by Imprudence and Negligence, and very often | - * how they | 


and that he was obliged to it by Neceſſity; for without this 


we know not whom to charge them on, or how they began; 


ſometimes difcovered, tis found uſually that he is unable to make up the Damages of ſuch as have ſuffered. 
is come by meer chance, we can't exactly tell how the Neighbourin 


Houſes can be preſerved from the 


_ 07 _ demoliſning of one already beat down, and ſo' tis impoſſible to ſtate exactly 3 are bound to make good the Da- 
_ how much each ſhall contribute. Experience alſo proves, chat upon theſe ſad Occaſions, they who received tlie 
gc are conſtrained to bear ir themſelves, unleſs the way of Reparation be fixed beforehand by ſome Agreement, or Order 


Fas State, or the Bounty of others affords them a voluntary Relief. 
i. «:l mages that come by ſuch Accidents ſhould be ſatisfied by the Publ 


The Order therefore eſtabliſhed in ſome places, thar rhe 
ick, and ſo every one is obliged to contribute to the Relief 


fer. *' be Miſerable, is highly commendable, Obſerv. on Pufendorf CL. and on Lauterbach CCCCXX, It is alſo a wiſe Eſtabliſhment, 
=_ © or excellent Uſe if it be well managed, which has been lately made in Pruſſia, where all ſuch as have Houſes are 


düged to pay ſome ſmall Annual Rent to the Pirectors of the Fire- 


Cheſt, where there is a Bank made up of ſuch Contributi- 


8 whic! 0 > » g . — 
, i are deſign'd to make good the Damages of ſuch Owners of Houſes as are burnt, according to the Valuation made of 


Loſs ” | m, and according ro which they pay that Rent. 


(7) Sce Mr. Daumat*s Civil Laws in their Natural Order. Part 1. Lib. 2, Tit, 8. Se#. 3. 


; 8 : * k X . } 
aur + ) So Dae EN ſays, Sj intra diem a Pretore conſtituendum non caveatur, in Poſſeſſimnem ejus Rei mittendus eſt, De Damn» 
yers & (0% The oy} 4. S. 1. See Titizs's Obſervat. on F auterbach. 989. 

. g 1 r which I r referred, Lib. 3. Chap. 3. 8. . Si quis Sepulchrum habeat, viam 
-; 1 : n navear, vicing ire prohibeat ur — Pr — comdel ö ti) ei i Digeſt. 

, 150 1 3 es 7. De Religionis, &c. Leg. 12. * FOO JJVVVVVVVVT 0 WE OS. * UE 
| | is has place no leſs, when the Owner of the Place has no Power to defend himfelf, for if he can and doth not, 'tis 


me as if ke gave Patlage to his Neighbour's 


Enemy; ſo chat this laſt may look upon him himfclf as a new Enemy. 
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212 Of the Right and Privilege of Neceſſity. Booxll 


lace was ſeiz d without the Caſe, it can never be adviſable for a Man to 
_—_ = of the Lord, yet if he admit more Strangers into his Houſe, than he 
reſolve and endeavour to diſpoiſeſs thoſe who can conveniently get rid of when he pleaſes: 
hold it, the Innocent Prince cannot but feel Since otherwiſe he is under a Neceſlity of be. 
ſome part of the Calamities of Arms; Which if ing at their Diſpoſal ; and muſt perhaps be con- 
he keeps off by any Means, he cannot juſtly fall tent to walk out of Doors, and to leave all to 
under Reprehenſion. And thus too in a leſſer his New Maſters (11). 


Py 2 „ * 


* 


i in the Example alledged by Gretius, in the ſame place, concerning them who bar 
( W 4 — C — be the firſt they meet, and uſe it upon the Conditions requires 
See Xenophon de Expedit. Cyri. Lib, 5. Chap. 1. and Mr. Hertius's Diſcourſe de Colliſſione Legum. Sed, II. $. 14. in Tome |, of 
his Opuſc. and Comment. 
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AW of NATURE 


AND Find fark 


I NATIONS. 
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CRNA p. I. 


; bat no Man be hurt; and if a Damage be done to any Man, that 
7 Reparation be made. 


bat no Man ought to do any Da-| VI. How many ways a Damage may be 
mage to another, or his Concerns. done. 


Dat if any be done, it ought to be VII. An Example of Reparation in 4 
_ Kepaired. | Murderer. 

.. hat a Damage or Hurt is. VIII. In one that has maimed another. 
. Who are they that do an Hurt. IX. In an Adulterer. Ps 


How ſuch as hurt others are obliged. | X. In a Raviſher. 
| XI. In 4 Thief. 


HAT Duties the Law of Nature en- of abſolute Duties, or ſuch as oblige all Men ante- 
joyns a Man to Exerciſe towards cedently to any Humane Inſtitution, this ſeems 
himſelf; and what Indulgence, what with Juſtice to challenge the firſt and nobleſt Place, 

| Licence or Favour it allows him in that no Man hurt another; and that in Caſe of any 

pP eeſervation of his own Perſon or Goods, we hurt or damage done by him, he fail not to make Re- 
es. u. have hitherto endeavour'd to ex- parat ion (1). For this Duty is not only the wideſt 
plwan (*). We may now paſs on to of all in its extent, comprehending all Men, on 

91 i thoſe other Natural Precepts which the bare account of their being Men; but it is at 

tain the Duties we are to practiſe towards other the ſame time the moſt eaſie of all to be perform'd, 


n. Theſe we have formerly divided into Abſo- conſiſting for the moſt part purely in a Negative 


„ and Hypothetical or Conditional. In the Series Abſtinence from Acting; except that its Aſſiſtance 


Mr. Barbeyrat's NOTES on Chapter I. p. 292. | 
) Par. S. 1. Not that they are always independent upon every Humane Act or Eſtabliſhmenr. Our Author intimates the con- 


clearly at the end ot this Paragraph, in numbring up the things to which this Maxim extends. No Man can be ignorant, that 
ought not to neglect ſuch Duties of Humanity, 


400 as concern Bargaining, as for Example, to refuſe to ſell any Man what he 
5 1n need of. But che Reaſon why he calls thoſe Duties, which he treats of in this and the following Chapter, Abſolute, is 
pule they are the Natural Conſequence of the Univerſal and Original Conſtitution of Mankind, and ought to be paid to all Men, 
165 81 nave no other Relation to us, but a bare Similitude of Nature. Whereas conditional Duties always ſuppoſe ſome Hu- 


N Agreement, or other Accident, and oblige only undet certain Circumſtances, and with relation to certain Perſons, 
Jas et nocere Patria, 


| cer &c,, It is à Crime to injure ones Country, and conſequently a Citizen, who is a Member of it. 
a We mult injure no Man, becauſe Ne is our Fellow Citizen of the Great City of the World. Do the Hands endeayour 
* the Feer, or Eyes the Hands? As therefore the Members of the Body keep a fair Correſpondence with one another for 
. of che whole: So Men ought ro deal Friendly one with another, becauſe they are born for Society, which 
5 7 un.cls all che Parts, of which it is compounded, love one another, and endeavour mucually their own Preſervarion- 
* g ws 74 1 1 e Paſlage, which our Author refers to a little lower, pleaſe to Read, Epiſt, 95. p. 454. &c. Edit. 
. 2+ dl, 103. 2 , 
A ans which relate to Society may be compriz d under theſe three Generals. 1. To do evil to no Man. 2. To hin- 
1 in um doing the Miſchiei, which they threaten to do. 3. To do all the good we can ſincerely. Theſe three Principles 
12 nite Number of pat. icular Conſequences according to the difference of Subjects. Our Author ſpeaks here of the firſt, 
che other two together in | 


Chap. III. of this Book, Titius 151, 


t A | | is 


- 


That no Man be hurt; 


by leading them on purpoſe into any Error or Vice, from which we ought to reſtrain them. 


2: Nr * 
33 _ 9 8 i Book III. ( 
is ſometimes neceſſary in reſtraining the Euſts and lage all be meets, would be more willing to find t e 3 
Paſſions, when they fight and ſtruggle | Rea- ney by Chance, than to take it by Violence, There ij, For | 
ſon, amongſt which Rebelljous Deſires, that bound- one who wonld not be better pleus d to enjoy the Fruit Pl y 
leſs Regard which we ſometimes ſhow to our own of his Wickedneſs, without the Practice of it (a) 0 _ 
private Advantage, ſeems to be the Principal, and Tully ſays excellently to the ſame purpoſe, that 2 Powe 
the Ring-leader. Beſides, it 1s the moſt neceſſary a Man to rob and im ure another to promote i, oer 2 
of Humane Duties, in as much as a Lite of Society Advantage, is more againſt Nature, than Death 9, thoul 
cannot poſſibly be maintain'd without it. For ſup- Poverty, or Fain (c). eee l ove # 
poſe a Man to do me no good, and not ſa much as to II. Farther, it tollows from this Precept, that ook 5 
tranſact with me in the Common Offices of Lite, Caſe a Man be burt or injur'd by another, in an) n. wa f 
6 5 8 I ith him ſpe&, the Perſon who flands juſtly charg*d ad 
yet provided he do me no harm, I can live with h. Je . ftands juſtly charg d as Author of no rea 
under ſome tolerable Comfort and Quiet. And in- the wrong, ought, as far as it lies in his Power, to nale kane 
deed this is all we deſire from the greateſt part of Reparation (1.) For otherwiſe it would have ben mp 
Mankind; a mutual Intercourſe of good Turns ly- à vam Command not to harm another, if the x. ref 
ing only between a few. But what poſſibility is who actually ſuffers ſuch a Harm, muſt be content berely 
there of my living at Peace with him who hurts to put it up without farther Notice, and leave the perſon 
and injures me; ſince Nature has implanted in e- ender to enjoy! in Peace the Fruit of his Injury leſs. | 
"a Man's Breaſt fo tender a Concern for himſelf, never obliging him to refund or to reſtore, Fur: CAPO 
and for what he poſſeſſes, that he cannot but apply thermore, were not Reſtitution: made a neceſlay Plaxcin 
all means to reſiſt and repell him, who in either Duty, neither would wicked Men ever abſtain from nenfis 1 
reſpe& attempts to wrong him (a)? Now as the wronging others; nor would thoſe who have bee titor, 1 
ſtrength ot this Piecept is a Guard and a Fence to injured, find it an eaſie task to compoſe their Mind him b 
thoſe things which we receive from the immediate in ſuch a manner, as to maintain Peace with the File, 
hand of Nature, as our Life, our Bodies, our Mem other Party, fo long as they have obtain d no le a Ryfe 
bers, our Chaſtity, our Reputation and our Liber- compence or Conſideration for their Sufferings, ſays he 
T; engaging Men to keep them Sacred and Invi= III. The Word Damage { 1) which ſeems proper! tion of 
olable ; So muſt it be ſuppoſed to ſpread it ſelf to refer only to Goods and Poſſeſſions, we here ul to give 
thro all thoſe Compacts or Inſtitutions, by which in an extended Senſe, ſo as to make it take in like- Yet in 
the Propriety of any thing is made over to us; ſince wiſe all manner of Harm that may be offer'd tos tween 1 
without it they could obtain no Force or Effect. Man's Body, his Chaſtity, or his good Name. In to do; 
Whatever therefore we can on any good Title call this Latitude then, it implies all Hurt, Spoil or D- ligation, 
our own, Men are by this Precept forbidden to take minution of whatſoever is already actually our 5M 
away, to endamage or to impair, or any way to own; all Interception of what by a perfect and ab Il, 
. hd . 8 . { . ; h eth ſuch 17. 9. 3. 
withdraw it from our uſe, in Whole or in p olute Right we ought to receive, whethet 
The ſame Duty is virtually contain'd in many Af- Right be the Cr Gift of Nature, or whether bead. 
firmative Commands, which enjoyning ſome one it be allow'd us by Humane Inſtitution and Lan, are oblig 
poſitive Practice, remove and reſtrain the contrary And laſtly, all Omiſſion or Denial of an Duty, c ving, on 
Enormities, How plainly the neceſlity of this Law Performance, which others by a perfect Obligation Cale the 
inſinuates it ſelf into the Minds of all Men, let ſtand bound to pay us (2). We ſay by a pers ol chuſſi 
Senecas Obſervation inform. us. Ask a Common Obligation; becauſe if the Obligation in the 0 worthy ( 
Rogue (ſays he) whether he had not rather obtain Party be only Inperfect, and we conl ent! hare an Actio 
by honeſt Means, what he now gets by Theft and Fil- only an Imperfect Right, the with-hol ing of al Tet the 
lany: He who makes it bis Gain to aſſault and pit- ſuch Due, cannot really be eſteem'd a Damage Ws — 
3 2 eedmgs 
* To W 7 PE 7 age W 
(a) Seneca of Anger. B. II. C. 31. It ir a Sin to injure ones Country; and therefore to injure a Fellow Subject, in 2 Fes IS Unwe 
as he is a Member of our Country. The parts ought to be held Sacred, it the whole deſerve our Veneration. And hence dned 1 
wiſe, the Perſon of every Man ought to be inviolable, becauſe every Man is our Fellow-Cirizen in the Great and Univ Fa 
Society. What a Diftrattion would ariſe, ſhould the Hand praftiſe Miſchief againſt the Feet, or the Eyes prove Treacherow .. . 5 
the Hands? As all the Members conſpire in an exact Union and Agreement, becauſe the ſaſety of each in particular is the ub 5 © n 
of the whole Body; ſo particular Men ought to ſpare each other, becauſe we are all born for Society. And no Society e Stat 
main ſecure, without a firm Love and Concord amongſt the Membets of which it is compoſed. thouph ſue fo 
(4) Nay, Cicero further ſays, That there is no Man, who had nat rather farisfic his deſires without incurring a8) Guile, — 
he were ſure to go unpuniſhed. For ſays he, Lib. De fin. 3. c. 11. who is there, or ever was of that coverous Temper, or i (3) Tha 
vagant Defires, who had not much rather obtain that, which he is reſolved to get by ſome wicked Means, without making ove, 
ot them, though he were aſſured of Impunity. | | (4) See 
(b) Sen de Benef, I. 4. c. 17. (e) De Offic. I. 3. c. 8. 1e Nor 
N Mr. Barbeyrac's NOTES on S. 2. p. 293. e uy _ 
(1) That a Man be obliged to make Satisfaction for any wrong done to another, it is veceflary, 1. That rhe injury are * FE = 
forbidden by ſome Law, either Natural or Poſitive. 2. That it was done through our Fault, and that the Will did ore a ; 5 V 
or indirectly concur in that Action, by which the Injury is done. 3. Laſtly, That he who has ſuffered no Damage» 4 * 1 roti 
conſenting to it. For if he give his Conſent, either directly or indirectly, though with ſome Reſtrictions, the Prohibition 1. 1 1 4 
Law ceaſes, and conſequently fo does the Obligation to Reſtitution. Our Author ought to have taken notice of. Three | (8) T1 9, 
diſtinctly, becauſe they are the Foundation oem. of all the Chapter. The gl 
Mr. Barbeyrac's NOTES on 8 . 2 i dls of 
(1) In the Roman Law the ordinary enificariod of Damage is this, ſome 10 Ae She Goods, or Poſſeſſions, prodet'y ed * 
mediately by the herſon, who is the Author of it. This Suppoſition is founded entirely upon che .qquilian Law, an ; Taft it, other: 
to diſtinguiſh the differenc ſorts of Actions, which are brought to Juſtice, by their ſeveral Circumſtances. Titus 153. tin to; 
Inft. & Digeſt. 1. 33. tit. 2. leg. 3. | u ſorts of * r 1. /. 
(2) From hence it appears by this firſt Law of Natural Right, viz. That we ought to do evil to no Man, that "Thich he bs e is beryy 
ions in general are forbidden, by which any Wrong or Injury is done to our Neighbour in reſpect to all things, ©2751 vin (a) Vid. 
an undoubted Right, viz. Murder, Wounds, Blows, evil Words, Affronts, Calumnies, Rapine, Extortion, * gent Fimic, 
Fraud and Force, either direct or indirect, mediate, or immediate, gc. as this Author expreſſes himſelf in his A * done ro if Likes, þ 
Duties of a Man and Cicizen, I. 1. c. 6. $. 3. It ought alſo further to be obſerved, that a Damage or Hurt my and much mt Caute of 
Soul by negleQting to inform the Mind, or regulate the Paſſions of ſuch, as we are obliged to inſtruct or reform, 
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Cap. I. 


r, Reparation to 


be made. 
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; | erformances 
= mer «a voluntary Motion of ſome vertu- 
2 Principle in the Giver, and ſince I have no 
Power or Licence to exact the Payment of them by 
orce, it would by no means be convenient that I 
Mculd think my ſelf Damaged, in not receiving 
ſuch things as I could not otherwiſe expect, than 
in the way of free Gift and Benefit. And as I can. 
rot reckon thoſe things amongſt my own which I 
tare only a Fitneſs or Capacity to poſſeſs, ſo I have 
no reaſon to complain of injurious Practice, 1t they 
happen to be kept from me. Ariſtotle ſays elegant- 
ly to this purpoſe, he who ont of a narrowne[s of Spi- 
it refuſes to aſiſt another with his Wealth, doth not 
hereby increaſe it; and ſince be has not more, the 
perlon whom he thus ſends away unreliev d has not 
l/s. On the ſame Principle is founded the Argu- 
ment which Cicero makes uſe of in his Deſence of 
Plancius, that altho* the other Gentleman Latera- 
renn might perhaps be the more worthy Compe- 
titor, yet it was in the Power of the People to paſs 
him by, and to chuſe Plancius into the Office of 
Adile, in as much as neither of the Candidates had 
a Ryfedt Right to that Honour, It is a Privilege, 
ſays he, belonging to the very Condition and Conſiztu- 
tion of free States, that they be able by their Votes, 
to give to a Perſon, or to take from him what they will. 
Yet in the ſame place the Orator diſtinguiſheth be- 
tween what the People could do, and what wo ought 
to do; the Term ought implying that leſs perfect Ob- 
ligation, by which we ſtand engaged to the Exerciſe 

| of every Vertue. But here Grotius 
* Lib, Il. c. well adviſes us to take heed of confound- 
WS ing Points which belong not to the ſame 
bead. For the People in a Commonwealth, who 
are obliged to confer Honours on the moſt deſer- 
ving, only by the Rules of State-Prudence, yet in 
caſe they intruſt any perſon with this their Power 
of chuſing Officers, if he prefer thoſe who are leſs 
worthy (2), the others who are paſt by, cannot bring 
an Action of Injury or Damage againſt the Elector. 
Vet the People, by whoſe Deputation he acted, have 
a Rig of calling him to an Account for his Pro- 
eedings, and nay require Reparation for any Da- 
Wage which the Commonwealth hath ſuſtain d by 
W's unworthy Choice (4). And thus to a Citizen 
Endued with Arts and Abilities ſufficient for the 
Pischarge of an Office, tho' in reference to obtainin 
t, he has no Right which will hold good. again 
he State; yet he has an equal Right with others 
ſue for it; in which Right if any Perſon by Force 


of this kind ought to 


or Fraud ſhall prejudice or obſtruct him, he may 
demand Satistaction; tho? not to the full value of 
the Office deſired, yet to the value of his uncer- 
tain Expectation (5). And now we are ſettling the 
Notion of Damage, we are farther to remark, that 
it affects not only the thing it ſelf, which being ei- 
ther our Poſſeſſion or our Due, is hurt, deſtroy d 
or intercepted, but likewiſe the Fruits or Profits 
accruing from the thing, whether they have been 
already received (though then indeed they may be 
valued as particular Goods or Things) or whether 
they are yet only in Hope and Proſpect, if the 
Owner had a Right of receiving them (a), provi- 
ded ſtill a Deduction be made of the Expences, he 
would have been put to in ſecuring and gathering 
in ſuch Fruits (6), left he enrich himſelt at the 
Charge of the other Party. Now the valus of Fruits 
in Expectation riſes and falls according as the time 
of receiving them is more or leſs diſtant and con- 
ſequently the Iſſue more or leſs uncertain. Thus 
the loſing a Field of Corn in the Blade, will not be 
rated ſo high as if it had been deſtroy'd in the Ear. 
Some Conſideration too is allowed for what we call 
Crvil Fruits. Thus he who ſets on Fire another 
Man's Houſe (6), is not only bound to rebuild it, 
but likewiſe to make the Rent, which it 
would in the mean time have brought to the Own- 
er. Philo Judaus (c) informs us, that in his Nation, 
when a Man had any way damaged his Neighbour, 
and done Penance for the Fact, he was obliged, be- 
ſides paying to the full Value, to add one fitth part 
more, as a Comfort to the Perſon who had ſuſtain'd 
the wrong. | 
Laſtly, it js a clear Point, that all Evils or Miſ- 
chie's following by a Natural Conſequence from a- 
ny Damage given, ought to be adjudg'd Parts of it 
(d) (7). Strabo (e) relates of King Ariarathes of Caps 
docia, that having ſtopt up the little Paſſages, 
5y which the River Melas emptied it ſelf into the 
Euphrates, that fo covering the greateſt Part of the 
Neighbouring Plain, he might divert himſelf with 
the Childiſh play of making little Iſlands, at length 
- the Danuns all giving way on a ſudden, the Flood 
ur d it {elf fo violently upon Euphrates, as not on- 
y to make it carry off part of the Cappadocian 
Country, and ſome of their Houſes, but to cauſe 
Gow Waſte and Miſchief in the Lands of their 
eighbours, the Galatians : Whereupon the matter 
being reter'd to the Arbitration of the Romans, they 


T7 the King in Damages of thirty Talents. 


(3) That is to ſa 
ove, 


(4) See 


ee 7uſtinian's Novels, 128. c. 16. in fine, 
Notes upon Grotius, 
. 1 Grotius maintains (5. 3.) that the ſame thing takes place 
"ce or Fraud, tor i 
or Will which he 
J Grotius adds. 
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by ſome mere Accident. 
t 5. where you'll alſo 


id. 1.62. f. 1. D. de rei vindic. 
1 4) See Exod, XXII. 6.1. 
Ps Then go 


y, as Grot ius expounds it, He doth nothing contrary to Juſtice, properly ſo called, See I. I. c. 7. . 1 ER 
& 124. of Julians Abridgmenr, c. 556, which is quoted and cortected in Gro- 


t being a kind of Right to be capable of a Legacy, 
harh to give any Perſon a Legacy, which he is in expettation of. 

or for the Improvement of the thing. See for the diſtin&ion of the Fruits, 
ergamen * He that gives the Occaſion, muſt be 
| eg 7. S. 7. leg. 27. 5. 8. leg. 30. g. 3. 
awyers here diſtinguiſh between damnum emergens and lucrum ceſſans, (i, 


his Gocds in preſent, The other is the Damage one receives 


Wd are Conſequents of the Action, trom which the Damage proceeded, in 
have a particular Cag'e independant on that 


See concerning, this the Civil Laws drawn up in their Natural Order 
find in the Prefaces to thoſe Titles 


the Damage thar ariſes from ſtoppage of Payment, 
(b) Vid.1.5. C. de ei vindic. Add. I. 22. f. 1. l. 
27. l. 8. I. 30. 1 3. D. 


poeulw M e 1 , Ih 
cidenis that follow. At 1.7. D, ad 2 4581. Les —— axxo 7 


— 


— 


when any one hinders another from 


iving a Le eicher b 
it is 4 real Injury to — Al 


deprive a Teſtator of the Li- 


what is ſaid U C. « „ 1 
anſwerable for all the Conſequences, Tee . 3 6. 


(i. e.) an emergent Damage, and a ceaſing Pro- 
oy the 

and 
in ſo much that it may be ſaid, it was the Cauſe 
Action, that was the Occaſion of it, or at leaſt had no 
by Dawmatins 
s ſome Obſervations very important about the difference 
and other ſorts of Damages and Intereſts. 


23. princ. D. ad L. Aguiliam. (e) De 

except. Controverſ. 5. (e) L. 22. 
which gave the Occaſion is eſteem d 

Wifſigothorum, |, 8. Ti, a. e. 1, 2, 3. & tit. 3. c. 3. 


tA 2 | IV. In 


to obſerve, that there are ſome Events which are the dir 


ad L Aged. M Seneca, I. 5 


** —_— 


4 


That no Man be burt; 


IV. In ſtating who are to be eſteem d Authors of 
Damage, it will be neceſſary to recolle& from our 
firſt Book, Chap. 5. how many ways the Act of one 
Man may be imputed to another. A Perſon then 
may damnifie his Neighbour, not only immediately 
by himſelf, but likewiſe by the Miniſtry of others. 
And farther, a Damage immediately done by one 
Man, may be chargeable upon another, (who 1s con- 
ſequently obliged to make Reparation,) in as much 
as he contributed fomewhat to the Action, either 
by doing what he ought not, or by omitting what 
he ought to have done (a) (1). He may ſtand guil- 
ty of this Charge in three ways and degrees, for he 
may either be the Principal Cauſe, or he may be 
equally concern'd with the Actor ; or laſtly, he may 
be only an Acceſſary, and an Interior Cauſe, Of 
all which Caſes this may in general be obſerv'd, 
that the Perſons thus chargeable are bound to Re- 
ſtitution, according as they were either the real 
Cauſe ot the Damages, or contributed to it in whole, 
or in part. For it often happens, that Perſons may 
concur leſs principally to the Fact of another Man, 
by ſome Omiſhon or Commuſhon, and yet that he 
would moſt certainly have done the ſame Damage, 
whether they had thus concurr'd or no; ſo as to ren- 
der their Concurrence altogether 2 Now 
here tho they are juſtly puniſhable for the Will 
and the Endeavour, F< ince no part of the pre- 
ſent Pamag? flow'd from them, they cannot be re- 
quired to make Reſlitution. Some indeed are for 
bringing off all Acceſſaries at a venture; becauſe 
ſay they, if theſe had not lent their Counſel or Aſ- 
ſiſtance, there would not have been wanting others 
to help forward with the Miſchief, and conſequent- 
ly the Damage had been done without their Means. 
But this Argument is of no Weight, tis ſufficient 
to make them guilty, it their Aid had any real Et- 
ficacy in producing the Treſpaſs ; and had thoſe 
other Perſons join'd their Hands to the Buſineſs, they 
too would have been a; yoda Fd reſponſible. 
This Rule then may be fix'd as an Univerſal Stan- 
dard, to know who are bound to make Reparation, 


* 
— re 


Mr. Barbeyrac's N OTES on S 4. p. 296. 


(1) This ſeems to be contrary to what our Author proves in other places, viz. lib. 4. c. 1 5s. For though one does 
what he ought to do, he does not do any ſuch real Damage, as to be obliged — Reſticucion, Ly ſufficient that 8 Man hut! 
Right to do a thing, to ſecure him from a juſt Impuration of any ill Conſequences, 
man Lawyers maintain the truth of this Maxim, that no Man does wrong to another, unlefs jt be he that does that which be l 
no right to do, Digeſt. I. 50, Tit. 17. de diverſis reg. Fur, Leg. 151. It in theſe Caſes any one receives a Damage chrough ® 
means, tis his Misfortune, bur fince tis none of our Fault, it can't be reaſonably expected that we ſhould make any amen 

(2) By the Roman Law the Approvers and Authors of any Miſchief are liable to the ſame Puniſhment. Imo & ft erat fdr 
c. It a Servant be about to run from his Maſter, or rob him, and another commends his Deſign, he is guilty, for he 
not to encourage his Wickedneſs by Commendation, Digeſt. I. 11. Tit. 3. de ſervo corrupto leg. 1. $4. Mr. Bayle in his 
about Defamatory: Libels, and Grotius before him, approve of this Law, which th 


they who approve zn Action 
ſrom engaging in it. The fi 


Tir. XXXVI. de famoſis libellis. 


laſt Caſe there is ſomething more than a mere Approbation. To diſperſe a Libel, which might and 
ſed, either alrogerher or in part, is to do an Injury 8 the Party defamed, and joyn with the Author of the Libel 
| 1 aſter, or get away from him, the Approbation given to t * 
which he is about to do, ſince it neither encourages nor confirms him in this unlawful Action, does not ſeem ſufficient © 
to any * 1 . For chang 7 Man would do a thing with Pleaſure were it not againſt * — 
gmenr he 15 iſnable, unleſs he do it any Humane La hich he is ſpeaking ially i 
fired to do it, and his Approbation did nor derermine, bor —— he 245 mem nn 


63) The Latin is, Quid intereſt inter ſuaſorem facti & probaterem ? aut quid refert, utrum vulnerim fierl aut gaudeam ſalun 0 


the Law of Ulpian, if a Slave is fully reſolved to rob his 
in my jud 


Philip. II. c. 12. 


(4) Cicero does not ſeem to ſpeak any otherwiſe than he does, who ſpeaks his Thoughts ſeriouſly, Twere better to ale 
ſpeaks not of a Reparation of Damages, but only of the Viciouſneſs 


this Author does afrerwards, that he 
ſuch as approve others Crimes. 


(a) Nemo damnum facit (ſay the Roman Lawyers) niſs qui id fecit, quod facere jus non haber, Digeſt. Lib. L. Tit. 17. 


P{alm CX XXVII. v. 7. (c) Philip. II. c. 12» (d) L. 2. 


tis very likely, would do it if they could, Ci. e.) if ſome reaſon of Self- Love did not hinde! dan 
F rſt alſo approves of the Law of Valentinian and Valens, which make thoſe Men liable to 
Puniſhment, who accidentally meeting with a Libel, diſperſe it, whereas 
VN | For ( he adds) I can't conceive, but he w 
deſire to injure, as he that compoſed it, and conſequently deſerves as great a Puniſhment, as the Author. For certain appt 
A300 


. - B OOK III Cn 
and who are not; that when an 18 5 
real Aſſiſtance in the Act of 2 5 Live to the 
antecedent Motion or Default, caus d it to . hindre 
dertaken, nor came in for any part of the "Ad ow had b. 
tage, ſuch a Perſon tho' by giving any the leaſt 8 ling o 
ſion to an ill Action he contracts a Sin, yet fa ſuggel 
not be obliged to Reſtitution (2). And — al item 
eaſie to conclude on the other ſide who ſhall be by I 
lis d. Thoſe who inſult over their affliged x I oe 
bours, and rejoyce in their Calamities b * IT 
them by wicked and injurious Men, are finjy} 0 Robbe 
doubt in an heinous manner (0); and yet it — oh 
be abſurd to affirm, that they are bound to revs: = 
ſuch Damages as they delight to ſee. The — 5 
be ſaid of thoſe who deſend, excuſe or praiſe 1 1 
Treſpaſs already committed, provided they do nt il aw 
hereby hinder the Duty of Reſtitution, as likewif 0555 
of thoſe who either with Succeſs to ſuch a Fat h ut 
fore it is committed, or entertain a ſilent Joy ui Wiſe: — 
Satisfaction during the performance. There is 10 4 2 
ground to build a contrary Opinion on the Paſlage gince w 
of Cicero (c), which ſome would make uſe oſ to tit I cannc 
purpole (3). M hat difference is there, ſays he, b. epted 
tween bim who perſwades a Man to an ill A8ion, a Ziegler 
bim who afterwards approves of it? Or what fynifa o the « 
it whether I would bave a thing done, or whithsr | V. V 
rejoyce when it is done? For the Orator implon o one 
this Sentence, not to expreſs his Mind ſeriouſly (4, der 
but to refute an impertinent Objection. And hal place c 
it been ſpoken never ſo gravely, it could not be ifcither | 
ſtrain d ſo high, as to aſſert the Neceſſity of Rr fal Me: 
ration in theſe Caſes. And therefore Ammianus Mu- nce. . 
cellinus (d) ſeems not very properly to apply this ſar Mic who 
ing of Tally to the buſines ot Probus, Prafectus Pre Jormanc 
torio to the Emperor Valentinian, who, as he tt he 1% 
lates, did indeed never command any of bis Clients, « 80 d hi 
Servants to undertake an unlawful Adlon; yet if h. en on 
found them to have committed any Crime, be protadi bus, and 
and defended them in ſpite of Fuſtice it lf with ance, 
ever enquiring into the Fat, and without the leaſt tr oncern 
gard to Honeſiy or Truth. For here the dependence hers ff 
on ſo great a Patron, added Strength and Boldnes BF to P. 
Fa * rom ms 
Wl it in 
eſponſi 
the I 
What Ca 
that may reſult from it to another. Th BW» ocee1 
Rule is 


ought 
coul 
b. fe 


ſay, is built upon this ſure Maxim, 
my ought to have torn ir, or burnt it. # Cod. | ſk 
o in the like Caſe difperſes a Libel, has 25 1105 


ought to have been 
theſe Albus 


iu 
3. 1. 2 


of the 
60 * 


1 
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Cnav. I. 7, Reparation 40 be made. 5 
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ities; and his Protection interpoſing, an Inſtance. Here are three Men then, who at the 
4 — ae making good the Dama ges they ſame time, tho perhaps in different Parts, all ſec 
bad been guilty of (5). As to the point ol Counſel- Fire to an Houſe. This Fact of burning the Houſe, 
- r Adviſing, this is moſt certain, that he who ſeems to have proceeded from each Man entire, and 
— 1 to another the way and manner of com- in whole, 5 not from each alone; in as much 
ning a Treſpaſs, is bound to Reparation. Where- as the ſame Miſchiet would have follow'd, had ont 
4 Gans Obligation doth not ſeem to lie on only ien the Fire. But ſuppoſe ſeveral Perſons 
ole who either perſwade a Man in general Terms join in beating, or cudgelling a Man, one of whom 
to apply himſelf to an ill Courſe, as to Thett or — gives him a Wound in the Head, another 
Robbery, for inſtance, or joyn their Approbation breaks his Arm, and a third ſtrikes out his Eye; 
ind Conſent (6) to his Reſolution, when already here each Perſon ſhall not anſwer jor the whole 
rt and ſettled ; as is often the Caſe with timorous Hurt, but only for that part of it, which he himſelf 
Counſellors, or baſe Flatterers of Princes (a). Laſt- effected. Though in Caſe one of them eſcape, it is 
ly concerning thoſe who concur to an injurious A- uſual to condemn the reſt who are taken in the 
ion, by omitting ſomewhat which they ought to whole, eſpecially when it appears, that they com- 
W have rm'd, this may be obſery'd, that their bined together to execute the Miſchief. We may 
Omiſſion doth then only bind them to repair the till ſet this Matter in a clearer light, by diſtin- 
Damage, when it is of a Duty, to which they ſtood guiſhing between diviſible and indivifible Acts, The 
engaged by a perfect Obligation; not if the thing latter which we are concern d with, are fuch in 
uns only a matter of Charity and Humanity. For, which many Perſons concur, but in ſuch a manner 
fnce what is owing to me in this imperte&t Manner that the whole Act would have follow'd from the 
I cannot yet account my own, neither if it be inter- Endeavours of one only; and therefore cannot con- 
epted can I go about to recover it (7), whatever veniently be divided in Shares amongſt them all; 
Licgler in his Obſervations on Grotius (b), alledges of this kind are the firing of Houſes, the breaking 
o the contrary. down of Banks and Damms, or the like. For the 
V. Where therefore many Perſons have concurr'd ſame Damage would have enſued, had one only of 
o one Ac of Damage, in making 3 this the many Parties ſet his Hand to the Exploit; ſo 
Norder ſhall be obſerv'd; thoſe ſhall be in the firſt that it is impoſſible to define and ſettle what part 
place chargeable, who ſet forwards the Miſchief (1), of the Fire or of the Flood proceeded from each in 
ther by their Commands, or by ſome other power- particular. When many '3 n in an Acc of this Na- 
ful Means, amounting almoſt to a neceſſary Influ- ture, each perſon ſhall be thus far Reſponfible for 
nce. And the immediate Actor of the Crime, or the whole; that in caſe they are all apprehended, 
he who was thus forced to lend his Hands for its Per- they ſhall contribute equally to the Reparation; 
formance, ſhall in theſe Caſes be eſteem'd only as but if upon the Eſcape of the reſt, one only be 
the In//rzment. Where any one appears to have en - taken, he ſhall then be charg'd with the entire Summ: 
gag d himſelf in the Enterprize, without being dri- After the ſame manner, it ſome of the Perſons ap- 
en on it by Neceſſity, he ſhall be firſt Obnoxi- prehended, prove Inſolvent, the whole Burthen 
bus, and then the Reſt who contributed their Ajh- II be laid on thoſe who have more Subſtance 
ance, Yet ſo, that if the former of theſe Parties and Ability. In this too the 3 4 of Da- 
oncern'd ſhall have made good the Damage, the mage, differs from the Exaction of Puniſhment, that 
thers ſhall be then clear, as to Reparation, tho not in the former, if till Payment or Reſtitution be 
s to Puniſhment. But what if an Act proceeds made by one of the Parties concern'd, the reſt are 
zom many Perſons, who are all Authors or Cauſes cleared and excus'd; fince it is not conſiſtent with 
lit in the very ſame Degree; ſhall each _—_ be Equity, that the ſame Damage ſhould be twice made 
W*<!ponſible for the whole, or only for an equal Share good, (though W way of Puniſhment, this is fre- 
Sl the Damage? Grotius (c) pronounces in this Caſe, quently practi-' d.) 


ns” TY * a R89VÞaAw -= * _ 


2 ( | 0 8 on the other hand, in Pe- 
| ad each Per/on is to anſwer for all, if the whole Tad nal Caſes, nothing is more uſual, than that every 
1 1. rom each, tho' not from each alone. Which particular Accomplice in a Crime be made to ſuff 
ale is fomewhat obſcure, unleſs we illuſtrate it by all that the Law inflicts (d). | 
„ 1 8 O_ — — — 
6 The French Tranſlator here adds, So that there was ſomething elſe beſides a mere Approbati | 
.. 'A i » 
. riction. ought to be a pecially it by amental Laws of a Kinedoth; the Mini ; 4 
bei Conſent to their Prince, as it is in CE See the Paſlage cited our of Dr. Betts 232 "Mot pry rn 
f (7) Err ways ＋ Author, IJ. 1. c. 3. 614. | | . 
14 ran ot the Perſon himſelt, who has refuſed to do any of thoſe Duties, but if he was hindred by { ther perſ 
by "as a Nicht to require Damages of this Latter, if not before H ; ſhi erer, 
0 he immutable Rules c Juſtice 2 Rouiry. Nee * — el Tribunals, * often ſuffer many Wrongs, yet by 
* (1) For the R Mr. Barbeyrac's NOTES on 8 5. P. 298. 
| "ne Rule of the Law is this. He does the Wrong, wh | __ | 
2 acceſſiy to obey. Digeſt. Lib. L. Tit. XVII. De diver is Bos — — 2 be done, bur he is in no Fault, who is under 
L (2) Compare Ant. Mat | 


Wo; 4 theus de Crimin. Proleg. c. 1. C 7. 89. (5) L. 2. c. 15. 1. q 155 14 h a Caſe 
| NN — bY. c. 6, Two Thieves had ſtolen =* Ten Thouſand Se reh they 2. £2 — 2 ind Fort 
Wy pay no — Fr ro the Law enacting, that every Thief ſhall pay Fourfold, They petition that eac 
Lain thefe Aion; of Refi 1 oy a Here the Judgment ought, to go againſt the Thieves, in as much as by the Roman 


iddim: 1.6 28, d under the Hea of Puniſhments, . ult. de Oblig. que ex deli&, naſc. I. 7. ſ. 3. 1. 8. D. 
| * A » * . prin, D. ar borum ti 2 "Bu Py * . . K * * * * 
'* bk 3, DB. quod vi ant clam. I. 2. kd 13 DNN N eaten 


an illuſt. Queſt. 33. 
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That no Man be hurt; 


— 


VI. Now whenever we hurt or endamage ano- 
ther, we do it either out of full Purpoſe and preme- 


Book Ill 


Ca, 


* ö * A | . a 0 a je 
Exlewas T i72iegy apwver, & 0 tudyy 2D 


XXII. 8. (c) Var. Hiſt, l. 3. c. 44. 
Aquil, & ibi Interp. (e, Add. l. 5. ſ. 2. 1.7. ſ. 3. ad L. Aquil. 


(4) Add. Epittet. Enchir. c. 39. & Simplic, in enm circa fin. 8. L. 44. 1. 5% 


f % ' 11 
ditated Guilt, or by a fault ot Negligence only, Alu miaus *) deR Lag N 722% 592 3 
and not of Deſign; (and this Negligence, as it is : gs; -ofing 
more or leſs Groſs and Supine, is more or leſs Cul- Striving to ſave your Friend, you have him ſlain, Hp 
pable.) Or laſtly, we may do it by meer Chance, lo His Blood will cleanſe your Hands, it neer can Han at req 
that the Injury cannot rightly be imputed to us (a). ; . %% x0 15 
Among ſome People, thoſe Damages are not only But in Caſes of pure Chance, where the hang = 
imputed to a Man which are committed with his Action is not mix'd with any Fault of ours, (3); dy the 
Alliſtance or Concurrence, but thoſe likewite which is evident we are not oblig d to Reparation, * a mud 
are cauſed by his Servants or Cattle, without his when I have done nothing that can be fairly 10 of him. 
poſitive Influence. It is beyond doubt, that he who to my Charge, there ſeems to be no Reaſon u on ot! 
offers Damage to another out of an evil Dar is the Misfortune, and the Damage of a Harm 40 33 
bound to make Reparat ion, and that to the full Va- I unwillingly caus'd, ſhould rather fall on me, th appear 
lue of the Wrong, and of all the Conſequences flow- on the Perſon who receiv'd it (e). Yet if a Perfy either 
ing from it. But thoſe likewiſe ſtand reſponſible, of Wealth hurt a Poor Man, though meerly by dach 2 
who commit an Act of Treſpaſs, tho not deſigned- Chance, it will become him by ſome Act of Lite the Be: 
ly, FR by ſuch a piece of Neglect as they might rality, to ſupport and comfort the Sufferer, As iy to be 
eaſily have: avoided (1). For it is no inconſidera- thoſe Actions which lie againſt us for any Treſpaß WAY tronge 
ble part of Social Duty, to manage our Conver- or Hurt committed by our Cattle or Slaves and de ture 111; 
ſation with ſuch Caution and Prudence that it do like, * Grotzns is of Opinion, that , give. 
not become terrible or pernicious to others; and they owe their Riſe to Civil and Po- os lc s repa 
Men under ſome: Circumſtances, and Relations are fitive Laws; in as much as the Ma- I 
obliged to more exact and watchful Diligence (0) ſter or Owner being Innocent of the Fa, is not by Maſter 
(2). Indeed the ſlighteſt Default in this Point, is any Natural Obligation made reſponſible for it. Yet the Suf 
ſufficient to impoſe a Neceſſity of Reparation z un- others hold that Actions of this kind, are moſt agree a Slave 
leſs under one of theſe Exceptions, either that the able to Natural Equity, although they are not pm Miſchi, 
Nature of the Buſineſs was ſuch as diſdain'd a Care ciſelyſuggeſted by the Law of Nature. It is one iW1lor « 
more nice and ſcrupulous, or that the Party who Plato's (f ) Conſtitutions, © If a Man or Woman be Aaſter 
receives the Wrong is no leſs in fault, than he who © ing a Servant, ſhall injure the Goods of another the Ma 
gives it ʒ or laſtly, that ſome Perturbation of Mind © Perſon, either by an unskillful, or by an imm- Impriſo 
in the Perſon, or ſome extraordinary Circumſtances © derate uſe of them, the Perſon who receives the MMA rea 
in the Affair, leaves no room for accurate and eon- © Wrong, not being himſelf the Cauſe of it, te Much 
ſiderate Circumſpection , as 70 a Soldier in 4 Maſter ſhall either make him Satisfaction for the Doubt 
the heat of an Engagement ſhould hurt his next Man: Damage ſuſtain'd, or ſhall deliver the offending 
with his Arms, whilſt he brandiſhes and employs “ Servant into his Power and Pleaſure. And the (5) Ref 
them againſt the Enemy. To this purpole the Story ſame way of proceeding is obſervable in the dd W _ 
in A lian (c) is remarkable; A Young Man tra- Roman Story ot Evander, delivering up his Servant approvi 
„ yelling towards Delphi, as he detended his Com- Cacus to Hercules, who had convicted him of ſtealig (7) If 
„ panion from the Robbers, happen'd to kill hun his Cattle (4). But why the Owner of a Beaſt ſhoult Tl 
cc — an unlucky turn ot his Weapon; and upon rather ſuffer Damage, than he who upon provoking l 2 * 
Application to the Oracle, receiv'd his Pardon a Creature (5) not Violent by Nature, has witho , Beat | 
in this comfortable Anſwer : fre by, the Owner's Fault receiv'd a Hurt, the Reaſon ſeens 40 8 | 
— — — * * 10 — — * ut 
5 Nr. Bayhegrac's NOTES 56. p. 299. | 
(i) See the Civil Laws drawn op in their Natural Order by Mr. Daumat. Part I. I. 2. Tit. where you will find a great Nunde (1)B 
of 3 of Caſes decided, wherein it appears, that there is nothiug bur the indirect and interpretative Will of him ( Relticy 
uſes the Damage. a 1 | 
yy Among the Laws of Moſes, . | | s 4 = 
(3) This Reſtriction ought carefully to be obſerved, For when the accidental Caſe is an effect of ſome fault, which produc! Wl uctionz 
it, we are indiſpenſably required to make good the Damage, the Obligation co repair being the effect of the Fault and not of — 
Chance. See Mr. Daumat. Civil Laws, Part I. Lib. II. Tit, IX, We ought to remember that we may be engaged by ome / Wrmine b 
greemenr to anſwer for ſome accidencal Caſcs, and then, as any one may ſee, the Obligation to make good a Damage is ad T (2) Th 
of our Will, which the Accident gave us only an Opportunity to fulfil our Promiſes. See l. 5. c. 9. following, Mr. 1%" 00 Dot Tin 
des farther, and maintains, that a Man is bound to make good any Damage, of which he is only the Phyſical Cauſe, ai Wd cheref 
e does not do any wilful Injury; but the Welfare of Humane Society does not ſeem to require, that our Obligation to ace we 
a Damage ſhould extend ſo far. Humane Society will be happy enough, it every Man carelully abſtains from endamaging obe oe, that 
not only out of 2 ſormal Deſign, but thro' the leaſt Negligence. \\ | wy | | = as 
(4) The Author in his laſt Edition, which this Trahflation follows not, places the next Paragraph, and that moſt properly, Kt 5 a 
but then it muſt be rendred, it is clear, inſtead of, much more is it clear. TY | m_ (a) Vid. 
(s) This Refiriftion is made by the Civil Law only, tor according to Natural Right, it imports no more than a Beaſt, that = le) 
lows the diſpoſition of thoſe of its own Kind, or not, provided that it carries it ſelf in the uſual way when it does t 05 urkable 
Nevertheleſs, ſince it often happens through Man's Defa t, that a Beaſt does Miſchief, though ir follows irs own Natura * = bear 
nation, and thoſe Damages which happen by its extraordinary Motions, could not elſe ſo. eaſily happen, this Diſtincho 1 3 P 
not be neglected. Tit. Obſ. 251, To this we may add aſſo the Damages, that are cauſed by an Infant, à Madman, or one 0 aid 
with a. Fit of a Frenzy. Mr. Thomaſins maintains, with Reaſon, that the Damage ought to be repaired out of the Infant of the l 
Madman's Goods: For though neither of them are capable to do a Wrong knowingly, it is ſufficient that they are che Ph 1 4 * 
Cauſe of a Damage, which they have no Right ro do; For the Obligation to Reſtitution ariſes from che thing it ſelf, aud | * e P 
rural Equity, and not from any Agreement or Crime. For if we may oppoſe a Madman, when he does us any Wrong, W ' 0 du 
we not expect Satisfaction out of his Goods, hen he has done it? We muſt ſuppoſe ſuch a Reſtriction here. This Sac 2 re 
is the more juſt, becauſe it is commonly the fault of ſuch as are to take care of ſuch Child or mad Perſon. "ou, Bo. 
(a) Lyſias Orat. XXN,- 3.54 | Our? sd ix ue yypue iyvelat Sf 
| No Mis fortune happens to any Man by his Good Will. | Grat. b 
| See Exod, XXI. 28, &c. 33, &c. & Deutt'® 
(b) Vid. 1.6. ſ. 7. 1. 14. D. de Offic. Preſidis. l. 27, ſ. 9. in fin. ſ. 29, 34, 35. 1.27, 29. ſ. 2, 3, 4. 4d . ago * 
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be this, that the Settlement of Proprietzes does 
| mee or prejudice this Antecedent Natural 
Precept of Reparation. And therefore, ſince ſup- 
pling things to lie in their primitive Community, 
'1 cafe I had been hurt by a Beaſt, I had the your 
u requiring, or ſatisfying my felt upon the Beaſt, 
by any means I thought fit; this Power or Liberty 
ol proceed in is not ſuppos d to be taken from me 
by the Introduction of diſtinct Proprieties. And in 
o much as the Owner of ſuch a Beaſt makes a Gain 
it him, and I ſuffer'd Loſs by him, the Reparati- 
on of Damage taking place in Equity and common 
Favour before the Procurement of Profit, 1t hence 
appears, that I can 2 demand of the Owner, 
ather to make good the Loſs ſuſtain'd z or in caſe 
ſuch a Charge would riſe higher than the Value of 
the Beaſt, then to deliver him up as a Criminal, 
to be deſtroy'd (6). The ſame Rule holds much 
{ronger in the Cale of a Slave, ſince he is by Na- 
ture made liable to anſwer for any Damage he ſhall 
give. But now, ſince he has no Goods of his own 
to repay or requite the Loſs, and ſince his very 


Maſter either repair the Wrong, or give him up to 
the Sufferer, Eſpecially ſince without this Proviſion, 
a Slave would be impower'd to act what Hurt and 
Miſchiet he pleas'd; whilſt neither he (who is Poſ- 
leſlor ot nothing, nor indeed of himſelt) nor his 
Maſter could be oblig'd to Reſtitution. Nor, ſhould 


Impriſonment puniſh the Offender, would this be 
any real Satisfaction to the injured Party (a). 


Body is his Maſter's, it follows in Equity, that the 


me Maſter by the ſevereſt Courſe of Blows, or of 


Much more then is it clear beyond the leaſt 
Doubt or Diſpute, that the Owner ſtands reſpon- 


ſible for thoſe es which his Beaſts commit, 
either by his own Fault or Inſtigation, or by their 
natural and accuſtom'd Violence, and the common 
Force of their peculiar Inſtinct. For the Owner 
ought either not to keep ſuch Creatures, or careful- 
ly to reſtrain them trom doing Miſchiet (5.) 

Of Reparation in general, we have this fatther 
to obſerve, that when the Hurt or Wrong is done 
by an Evil and Criminal Act, there to make good 
the Damage, is not ſufficient to take off the Puniſh- 
ment (0). Though the voluntary Offer of me 
as a Sign of Penitence and Sorrow, frequently leſ- 
ſens the Severity of farther Proſecution (8) (c.) 

It is time now to illuſtrate this Doctrine by ſuch 
Inſtances and Examples as Grotins ( chiefly ) will 
ſupply us with, 

II. An unjuft Slayer is obliged to defray the 
Charge ot Phyſicians and Chirurgeons, and give to 
thoſe Perſons whom the deceas'd was by full and 
perfect Duty bound to maintain, as Parents, Wite 
and Children, (not to any whom he kept out of 
Charity and Pity) ſo much as the hope of their 
Maintenance ſhall be fairly valued at; Regard be- 
ing had to the Age (d), both of the Deceas d (I), 
and of themſelves (e) (2). As to Zizgler's Opinion 
on this place of Grotius, that ſome Conſideration is 
to be allow'd for the Gain which the Deceas'd might 
have acquired, had he lived longer, which conſe- 
quently would have made their Portions the 
largerz we think it will ſcarce hold good; in as 
much as all Advantage of this kind being yet un- 
certain, cannot be re:kon'd amongſt our Poſſeſſions; 
and ſince future time lies equally open to Loſs as 
to Gain; and laſtly, ſince it cannot clearly be made 


approve it. 


t.8.F 2. 


* 


(®) Bur there can be no true Repentance without Reſtitution. 


Mr. Barb:yrac's NOTES on 5 J. p. 302. 


5 (1) I ir may be objected, How can it be known how long the Perſon ſlain might have lived? Mr. Placette in his Treatiſe 
. — — I, 3. c. 4. thus anſwers, That the length of no Man's Life can certainly be known, but it may be probably gueſ- 
* —— ways. As, 1. By what the Law has determined about it, which fixes it to 60 Years, and ſo if the Perſon ſlain was 40 
the perſons intereſted muſt be ſatisfied for the Gains of 20 Years, but then he muſt not be much above, and all De- 


"WY 


(5) Beſides this, we may obſerve with Mr. Mrtius, that ir may be commonly preſumed, that the Maſter of ſuch a vicious 
alt knows its Fault, and if when it has done a Miſchief, he will neither reſign it, nor pay the Damage, he may be thought 


(7) If a Slave or Beaſt be pur on by any other Perſon than the Maſter of it, tis plain that ſuch a Perſon is obliged to make 
ood the Damage. Bur we muſt then ſuppote, that the perſen hurt has not thro h 

dy the Slave or Beaſt; For in this Caſe he can blame none but himſelt, and the Slave did nothing bur what he might do in 
* own Defence, In a Word, no Proprietor is obliged to ſatisfie a Damage, where he is guilty of no Fault, unleſs his Slave 
. Beaſt have done a Miſchief of their own accord. Vide the Civil Laws in their Natural Order by Mr. Daumat. Part I. I. a. 


his own fault occafion'd the Damage done him 


nr of one or more Arbi- 


the value of their Maintenance is ſer down in Digeſt, I. 34. Tit. 2. ad Legem Faltidiam, Leg. 68« 


2 Damage by this and the following 


ſider, that it is better always to make ſuch a Reparation as may ſeem ſomething more than the Damage 
houghr not to have done enough, for the Cauſe of the perſon damag'd is always more favour- 


h Tranſlation puts this Clauſe into che Text after (c), and tis ſo in the Original. See Luc. XIX. v. 8, Tis 
tells us, in his Annals ot Michael the Paph'agonian. But the Emperor Michael, ops he, © Did not 


eries, by Charity 


er good Works to appeaſe the Anger of God. And this Method might have prov'd beneficial to him, had 


f | 
. | — — = Soakdened. < Bur a beſt = wane to be — — the Matter to the 6 table Jud 4 
ern ile and prudent Men, who conſidering t afticution, Health and Frugality of the dead Perf 
a : mine beſt what is moſt reaſonable ta allow. s FI _ 
11 Ab manner af computin 
7 . * this Author obſerves, that no exact eſtimation can be made of 
1 * 2 we ought to ſubmit to an Accommodation, I may add, that every one oughr to conſult his own Con- 
q . 
$ Fe han expoſe himſelf to be t 
" man of him that did it. 
) Vid. . : 
i | 2 (c) 28 Fur. Romar, ad Tit. fi quadrupes, pauperiem, & ad L. Aguiliam, & de damno infecbo. (b) Vid. I. 48. D. de 
i . what ——— 
ach ordear al! hi ; . 
ut WS co (+. 3 14 Mong ro lament his Villany towards Romanus Ill, and endeavour'd by building Mo 
de laid down che 
U for the Love to w 


ban e end of an Injury. (a 
k ala the Maintenance we learn from I. 68 52 T. Talcid 


Empire ( for the ſake of which the Fact had been irted. : Em 
hom he had done that Wickedneſs, bewaiPd his Sin in a me) and Gore as Ir 


-Fentance, and ſtill uſing Zog 25 his Wife, ſtill holdi 

at the p. ing Zog as his Wife, ſtill holding faſt the Imperia 
Us 1 e thinking thus to obtain his Pardon, berray'd an 7 Opinion of God Almighty, as if he wou 

en reli, 2 : argivevels ar the Loſs of other Men. Q. Valer. Max. I. 2. c.8. ſ. 4. So much difference there is, whe- 
eng of a Beneffe y he he to another, or whether you only reſtore what you had taken from him, as there is between the be- 
| , t Placette's Treatiſe of Reſtitution, 1, 3. c. 4. (e) The way of 


rivate Condition. But he neglecting ſuch means 
Dignity, and only making a ſhew o _ good 
uffer 


out, 
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That no Man be hurt; 


cut, how much the deceas'd would have ſpent of 
any ſuch Gain, had he been ſuffer'd to live and to 
procure it (3). _ : 

Now he is an unjuſt Slayer that kills a Man, who 
had a Right not to be kill'd by him, and who 
therefore by the Act that caus'd his Death was 
truly injur'd. And this Right appears to belong to 
every individual Perſon, ſince Nature by a gene- 
ral Command binds all Men to live like ſociable 
Creatures, and to abſtain trom mutual Hurt. Which 
Right a Man may, as far as in him lies, renounce ; 
at leaſt ſo as to make it fair and juſt for him to 
be hurt by ſuch or ſuch particular Per ſons; and this 
may be done either tacith or expreſly. He tacitly 
diſclaims this Right, who in a violent manner ſets 
upon another without juſt Cauſe. For ſince the o- 
ther has Right of repelling the Violence by 
any means he can, the Aſſailant is to accuſe him- 
{elf only for any harm he ſuffers in the Repulſe of 
his own unlawtul Force. The ſame Right is ex- 
preſly renounced by him who enters into Var with 
another upon mutual Appointment and Conſent. 
For tis a Law. of War, that every one have fair 
Liberty to uſe his full Endeavours for the Deteat 
and Suppreſſion of his Enemy (a). And thongh in 
ſuch War the prevailing Perſon may perhaps ſin 
againſt Charity, yet the Violation of Charity only, 
will not oblige him to repair the Loſs he has thus 
occaſion'd. | 

The Life of a Freeman does not admit of any 
Rate or Valuation; and had it any, there is no 
Perſon to whom the Debt ſhould be paid. For his 
Life does not properly. belong to his near Relati- 
ons, it is only their Intereſt that he ſhould live; 
and therefore the Value of that Intereſt or Advan- 
tage being paid to them, they can demand no ſuch 
farther Recompence as the tull worth of his Life. 
The Caſe is otherwiſe with a Slave or Vaſſal, who 
PEE entirely the propriety of his Maſter, and 
Ning under. Exchange and Commerce, in the 
manner of other Goods, has realy a Price ſet upon 
him, which, it he be wrongfully kill'd, the Maſter 
has a Right to demand, It it ſeem hard and ſome- 
what like Inhumanity to rate out Slave thus in the 
ſame manner as we would our Beaſt, it may be 
anfwer'd, : that we do not make this Valuation of 
his Perſon, but only of the Work and Service 
Which he would have done us. | 
Thoſe in like manner ſtand bound to Reparation, 

who kill another in their Sports or Recreations, 
which is eſteem'd equal to deliberate Miſchiet (b). 


# * 
F —_ — 


ving at his own Choice, or made it his Profeſſon, 


Boos III 
And thoſe alſo who commit the ſa 
olence, through their own Unwarin 
FH of W Caſe we find 
uſtitut ions (c) (4). As if a Soldier practi 

his Arms in another place, than what is 5 — 
tor thoſe Exerciſes, ſhould ſlay a Man who * 
ſually paſling by; or if one who is not a Soldier 
ihall happen to do the ſame, though in the place 
ordain d tor the publick training of Military Jer, 
But if a Soldier in the ſame place ot common Do- 
ty ſhall undeſignedly take away a Man's Lite, he 

all ſtand excuſed; for he was performing his pro- 
per Buſineſs, and the other Party was in the fault 
tor throwing himſelf into the Danger (a). If 
Feller of Wood ſhall with the Limb of a Tree which 
he is cutting down kill a Servant paſſing by inthe 
High Road, or in a Way near a Town; without 
having firſt cried out to give Warning. But in 
Caſe he did thus cry out, and the Servant negle 
cted to ſave himſelt upon timely Notice, the Fel. 
ler ſhall not be charged with his Death. No more 
ſhall he if the ſame Misfortune happen'l at a Gi 
ſtance from the High-way, or in the middle of a 
Field, altho' he did not give the uſual ſign of cy- 
ing out; becauſe there the Stranger had no Rik 
of pailing, and conſequently ventured at his ow 
Peril (e). 

It a Phyſician deſtroy his Patient, either by plain 
Neglect and Deſertion, or by adminiſtring through 
Ignorance, improper and dangerous Medicines (f), 

If a Muletier, through Weakneſs or Unskiltul 
neſs, ſhall have ſuffer'd his Mules to run over any 
Perſon z provided he undertook this Buſineſs of dr 


me Mortal I 
eſs and Neglec. 
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not if he was preſs d and com 
his want of Art or dt 


proteſting at the ſame time 
Strength (x). | 

In the Alcoran (), he who ſhall ignorantly kl 
a Muſulman, is enjoyn'd to make good to his Relz 
tions the gs they ſuſtain'd by his Death; andto 
redeem one Perſon of his own Religion from Slaver). 

It ſeems probable that thoſe likewiſe were obl- 
ged to ſome {ſuch Method of Reparation, who by 
the favour of the Fewiſh Law, enjoy'd the Privy 
lege and Protection of the Aſylums, or Cities of Re 
fuge (i). Since in the Caſe there ſpecified, of 
Man's killing his Neighbour by the fall of the Ha 
of his Axe from the Ele, the Man is not entire! 
blameleſs, in as much as he ought to have ſtrengt 
ned his Inſtrument better, tor the Prevention 9 
ſuch a fad Miſchance (5.) But how it came toe 


— 


— 
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(3) Mr. Van Mrelen in his Commentary upon Grotius, 1. 2. c. 17. $ 16, believes that the nature and certainty of the Gain! 
the dead per ſon might have made ought to be examined. If his Gain were altogether uncertain, ſo that ir depended more 11 
Chance than the Induſtry of the dead Perſon, no Satisfaction ought to be made; but if his Gain were morally certail 
ould have in all appearance been produced by the Labour and Induſtry of the dead Perſon, 
Ants and Arrtificers is, then he ought to ſatisfie the Perſons concerned for the Gain loſt according to the equirable 
an Arbitrator, who ſhall make as exact DeduRions for all Expences which the dead would have been at, as poſſible, and c 


the Circumſtances our Author mentions, 


(4) See that excellent Treatiſe upon this Subject compoſed by Mr. Nood*, Ad Legem Aguiliam. 
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(5) Our Author obſerves a little higher, that the Alcoran in the Chapter of Women appoints, that if a Perſon 3 
will, kills a Muſu/mzn, he muſt not only make Satisfaction to the Parents of the perſon Slain, but alſo redeem a Caprive It af 8 
man at his own Charge. : x "gh t 

_ (4) To this purpoſe we have a Story in Plutarch's Laconian Apophthegms ; that Two Boys, one of them with a Sickle, gat * e, in 
other a Mortal Wound; when the Companions of the wounded Boy, who had haſten'd to part the Fray, promis d * * (5) Tho 
venge his Death on his Murtherer; by no means, ſays he, this would be to act unjuſtly: For what he harh done ro me 15 1 he 1 
than I had done to him, had I been ſtrong enough to have prevented him. Add. 1. 4. 8, 7. ſ. 4. 1. 32. f. 1. P. af L. Aqui (5 cif Vin 
(b) Vid. 1.4. ſ. 1. D. ad L. Cornel. de Sicar. & 6. Godefred, I. 10. D. ad L. Aquil. Digeſt. I. 48. Tir. 8. (e) De L. A (7) Cere; 
&c. (d) Add. 1. q. f. 4. D. ad I. Aquil, & Antiphon. Orat. VII. (e) L. 31. D. ad L. Aquil. Add. Leg. Burgundion, ure A 1 6 (a) c 
Cf) Vid. Plin. I. 29. c. 1. Leg. Wiſogot hor. I. XI. Tit. r. c. 6. (g) Add, 1.5.1. 3.1.7.1. 2. 5, 6, 8, I. 8. J. 9. princlh. , _ * "Ivy 
f. 2. D. ad L. Aquil. & conſer cum c. 8. 9. Se. X. de Homicid, (h) In the Chapter of Wives. (i) Num, XXX. & Dee (d) Conf 
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11/4, that the (6) Revenger of Blood ſhould diſ- 
By 3 an 2 Slayer, il taken without 
the Rounds of his Sanctuary, which ſeems not al- 
together conſiſtent with a Regular State of Go- 
dernment, we have this on] reaſon to aſſign, that 
God was pleas'd to grant ſome little Inſtances of 
Indulgence to the Cruel and implacable Genius of 
gat People (a) (J). 

711 He L maimed a Man, ihall be obli- 
red to pay the Charges of the Cure, and to make 
ip what he now gains leſs than belore, by his La- 

tour or Calling (b). On this Head the Fewiſh Con- 

ſtitutions are very worthy of Remark, as we find 

them deliver d in Conſtantine Þ Empereur (c). He 

hat hurts his Neighbour is reſponſible on five Ac- 

counts; for the Damage, for the Pain, for the Cure, 

for the Ceſſation of Work, and for the Affront or 

Diſgrace. The Damage they compute in this Me- 

thol. If, for Example, he has beat out the others 

Fye, or cut off his Hand, or broke his Leg, they 

then conſider the ſuffering Party as if he were a 

Slave to be ſold in the Market, aud fo reckon how 

much he would have yielded in Sale before the 

Hurt, and how far his Price is now fallen. For 

they judged there would be no certain way of ſet- 

ling thele Rates and Accounts, ſhould they in 

this Caſe diſtinguiſh between the different Quali- 

ties and Conditions of Men, ſince the Profeiſions 

of Life, and the States of Perſons admitting ſo end- 

leſs a Variety, the Sufferer would be always throw- 
ing in ſome new Reaſon to inhance the Damage, 
and aggravate the Hurt, and conſequently to en- 
large his Demands of Compenſation. They thought 
it convenient therefore to ſet all Men, with regard 
to this Buſineſs, in the one general Condition of 
Slaves, the juſt value of whom was diſcoverable 
beyond diſpute, So that if the maim'd Perſon, 
luppoſed to be a Slave, would before the hurt have 
brought fifty Sheckels, and could be ſold afterwards 
for no more than thirty, the Maimer was enjoyn'd 
to pay him twenty Sheckels. 

As to the point of Pain, if a Man, for inſtance, 
bad burnt another, although in the Nails, where no 
Bliſter follows, they conſider'd how much a Perſon 
0! tat State and Fortune would have taken to ſuf- 
ier voluntarily ſuch a Pain. For one may find a 
Wwcalthy or a nice and delicate Perſon, who would 
Wt be hired at any rate to endure a Slight and 
Wodcrate Smart; and at the ſame time one may 
et On a Poor and hardy Labourer, who would 
e cogtent to undergo ſome ſharp degree of Tor- 
re for t1e earning of a Penny. Farther, in rate- 
Ws tc Pain, they proceed thus; they ſuppoſed, for 


- Wiitance, that a Perſon of that Condition was con- 
1 WW « to have his Hand cut off, and then they con- 
e. d bon much he would give to loſe his Hand 
on 91 Father b 8 


leiter by ſome eaſie conſuming Application, than 
} the violent ſtroke of a Sword; and ſo much the 
amy iron whom the Hurt was recciv'd, was bound 
o give him on account of the Pain (d ). 
' . the Cure, they obſerv'd theſe Rules. 
8 tre Cure perform'd, any Sores or Tumours 
em Cafe it appear'd that the former Wound 
(5) The Reven 


was the real occaſion of them, the Perſon who gave 
it ſtood farther bound to pay for his ſecond Cure; 
if they proceeded from any other Cauſe, he was not 
reſponſible: As often as the Wound being imper- 
fectly heal'd broke out again, he was ſtill charged 
with the Expences, but not after it had been once 
brought to a perfect Cure. It might be added, that 
his Obligation continued only in Caſe the Wound 
thus broke out of it ſelf, not if the thing happen'd 
thro? the fault of the Patient, or thro' the Unskil- 
fulneſs of the Chirurgeon. 

In rating the allowance to be made the Sufferer 
for the Ceſſation of his Work, they confider'd him 
as a Keeper of Cucumers. The Fewiſhh Doctors thus 
enlarge on the Point; they ſuppoſe him already to 
have receiv'd Satisfaction for the Defect or Damage 
ſuſtain'd in his Body, and likewiſe for the Pain he 
has endured. And therefore ſuppoſing him, (tor In- 
ſtance) to have loſt the uſe of a Hand or a Foot, 
they do not now conſider what Gain he would have 
made, had thoſe Limbs remain'd entire; but be- 
cauſe he hath been already paid for the diſabled 
Part, they only compute what Damage he ſuffers, 
during his Sickneſs in reſpect of ſuch Work, as he 
could have perform'd, though maim'd in Body, if 
well in Health. And they think he may fairly 
demand ſo much for every day of his Sickneſs, as his 
daily Wages had been for watching a Cucumer 
Garden. But becauſe it is a different thing, whe- 
ther a Man loſes a Hand or a Foot; whether on- 
ly lying ſometime ſick of his Wound, he aſter- 
x. Mr + recovers without prejudice, or whether he 1s 
actually depriv'd of a Limb. Maimonides propoſes 
a nicer and more exact way of rating the Ceſſation 
of Work, according to particular Caſes, It the Suffe- 
rer ſhall not be maim' d, but only caſt into a Sick- 
neſs, and confined to his Bed, or if the affected 
Limb only ſwell for a time, and afterwards regain 
its ſoundneſs and uſe, the other Party ſhall allow 
him daily for the loſs of his Work, according to the 
uſual Wages or Hire receiv'd by Men of the ſame 
Calling. But if he is maim'd in a Limb, or has loſt 
a Hand, Satisfaction being already made him for 
that loſs, or what they call Damage heing before 
diſcharged, as to the bare Ceſſation of his Work, 
they then conſider him as a Keeper of Cucumers, 
and computing the Pay, generally allowed for 
this Work, order him ſo much for every day of his 
Illneſs. In like manner, if he has loſt a Leg, they 
conſider him as a Sentinel or Watchman at a City 
Gate; if an Eye, they ſuppoſe him to work at turn- 
ing a Mill; and fo agreeably of all other Hurts 
and Miſchiefs. 

Laſtly, in rating the Affront or Diſgrace, they 
conſider the Condition and Degree of both Parties. 
Since an Affront is much more provoking from a 
mean and vile Perſon, than from one of Quality 
or Power; and ſince the ſame piece of 3 
may be light and inconſiderable to one of vulgar 
Condition, and yet be heinous and intolerable, if 
offer d to a Man of Honour. And here we may by 
the bye obſerve the Diſtinction added, concerning 
the Place or the Scene of the Action, which ſome- 


de Author 
<ft I nice, in Tom 111 
q | . HI. of his Comments 
> Certa'nly ſuch a Permiſſion can't te allo 
4) Compare Tacitus German. c 21. 


* E344. (e) In B 
(d; Conf 1 rr Co 8. . I, 


ger of Blood was evidently the next Heir, or neareſt Relation of the Dead Perſon. See Mr. Le Clerc's Notes 
quores Hom Odyſſ. l. 15. l. 272. C& Tacit. German c. 21. 


and ſmall Tracts, Cc. 


wed under the Goſpel, See the Interpreters of Matth. V. 38. Ce. 
Homer. Odyſſes, O. v. 272, 


See alſo Mr. Hirtius's Diſſertation, entituled, De Herede 


(b) Confer.1, 13. prin, D. ad I. Aquil, I. 7. D. de his qui deject. 


ds l. 1. D. de injurits. Wh is this di | | 
vVIMer n p; & ri. ere ſince there is this difference made between Verberatio and pulſatis, that the 
h, and the latter without Pain, it ſeems to follow that even Pan may fall under Valuation. en 


1 B times 
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times very much varies this Point. Thus if a Man 
ſliding down from the Root of a Houſe,ſhall hurt one 
that paſſes by, and at the ſame time affront him, 
for Inſtance, by making the Dirt fall on him, he 
ſhall be reſponſible for the Damage or Miſchief, not 
for the Ignominy, Thus much we have gather'd 
from the Jewiſh Laws; and on the ſame Head the 


LD. de his qui effuderint vel dejec. & l. 3. D. Si qua- 
drupes. Where we muſt take notice, that when 'tis 
ſaid Scars and Deformity are not capable of being 
prized or rated, the Rule 
in the Caſe of Freemen. 

Manners of that Nation, ſet a higher Price than or- 
dinary on handſome Slaves, they might conſequent- 
ly claim a pecumary Satistaction from thoſe who 

ſhould rob a Slave ot this Advantage, by.a Wound 
in the Face, or any Injury of that kind. So the 
disfiguring the Face ot a Virgin or unmarried Wo- 
man, whole Beauty ſometimes is the beſt part of 
their Fortune, muy be reckon'd amongſt Hurts, re- 
quirmg Compenſation. And indeed Deformity, if 
ka remarkable, is in general a ſad Unhappineſs, 
rendring us diſagreeable to others, and 6.3 Jar us 
to the Contempt and Deriſion of Proud and of Sa- 
tyrical Men. Let Scars receiv'd in War, paſs for 
marks of Honour and Valour by the common Vote 
of Mankind (a). 

As to the Compenſation after an Act of Maim- 
Ing, this is farther obſervable, that in ſuch Caſes 
the Limb it ſelf is not properly rated or valued, it 
being a thing really incapable of a pecuniary Price; 
but the deſign 
the Damage ſuſtain'd by the loſs, or by the diſuſe 
of ſuch a Part, with regard to the difference of 
Times, of Perſons, and of Abilities; and whilſt the 
Judge is ſettling theſe Points, tis neceſſary he ſhould 
ſpeak of the Members themſelves (0). 

IX. The next Inſtance produced by Grotius (1) 
of the Adulterer and the Adultereſs, who he ſays 
are bound not only to ſave the Husband harmleſs, 
as to the Maintenance of the ſpurious Iſſue, but 
likewiſe to make good to the Legitimate Children 
any Damage which they ſhall ſuſtain, in Caſe ſo 
talſe a Sharer ſhould be admitted with them into 


a Pecuniary Satisfaction for his impaired Honour. 


ſtitution, J. 3 c. 12, 13. 


of Marriage are made between the Man an 


were made before they were brought 


Birth of an illegitimate Child. 
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That no Man be hurt; Book 111 C 
the Inheritance, falls under that kind of Damay = 0G 
which Men are ſaid to cauſe only Indirely, and i, The 
Conſequence, For as to the direct Crime o Ad = 
tery, that does by no means belong to Pecuniary * 
Damage. On this Point Ziegler obſerves that C., y 
tius is indeed in the right, when he afferts +. very 

© Ae erts, that mon 2 
the Husband ought to be tecured from the Burthcnd And tt 
| parti a keeping the Adulte Ott-ſprins: "aha 1 K 
Reader may conſult the Roman; particularly, I. ult., Keeping t rous pring : But that it will of this 
bear a Diſpute, whether Reſtitution ſhould be Made | 
* © . - : C that thi 
to the Legitunate Children forAvhat they ſuffer by Blemiſ] 
ſuch a Partner in the Inheritance. For he fars tie of proc 
(1) will hold good only Queſtion here is concern'd only about the Mathes kinder, 
For fince the debauch'd Eitate, to which the Alulterous Children cannc other e: 
be admitted, but by the Ordinance and Preſcripi. by a lu 
on of Law. And therefore when the Law of aur Chaftit 
Nation does thus actually allow them to ſhare i monly | 
the Materpal Inheritance with the Legitimate, tie ſum'd t. 
Damage here given proceeds from the Law it fe E ſhall en 
and not from the Adulterers. To which might be promiſe 
added, that the Adulterers are not obliged to ſuch that Ent 
Reparation for this tarther Reaſon, That Children that Co 
have not a perfe# Right to the Goods of their Li invalid. 
ing Parents; and no Neceſſity of Reparation cn Interva 
ariſe but from the breach of a perfect Right. Thus on of M 
a Parent cannot be ſaid properly to injure the Ci. duc'd by 
ren allng to a ſecon arriage, though ther regard 
dren by patling to a ſecond Marriage, though the gard 
Hopes of Inheritance may fink conſiderably by uh N Conrditis 
a Proceeding. But the Truth is, the Inſtance ab“ you | 
ledged by Grotius, abſtracts both from the Provii- as fic 
ons made by Civil Laws, about the Succeſſion d bal in 
Adulterous Children, to the Goods of their Parents ſufficien 
and alſo from the Penalties decreed againſt the 4- r1age is, 
of theſe Proceedings is only to repair dulterers, if convicted; and tis but reaſon to affirm XI. A 
with him, that the Adulterers tho unconvicted « thing tak 
undiſcover'd, do really owe ſuch Reparation, bot proveme? 
to the Husband and to the Legitimate Children (2. Damage ( 
For by the End and Deſign of the Matrimonul N viſe the | 
Covenant, the Children had a perfect Right, ts he be co 
no one ſhould thruſt new Co-heirs amongſt then Crime, 
beſides the lawiul Husband of their Mother. And Paration, 
by the ſame Covenant the Husband had a Rigit Quires Pi 
ot refuſing to maintain, not only out of his dn udge ca 
proper and ſeparate Goods, but likewiſe out of en to th 
Wite's Dowry, the baſe Progeny of his pollute — 
Bed. N 
: 2 0 
7275 | 5 (1) Fro 
| Mr. Parbeyrac's NOTES on g 8. p. 305. : ral 
(1) And the Reaſon, which the Roman Lawyers give, is, becauſe liberum Corpus nullam recipit eſtimationem, i. e. the er) See 
of a Freeman is not capable of any Valuation, as the Body of Slaves is, but Mr. Titius as well as this Author 2 W (2) see 
of this Reaſcn, and ſays, that though Freemen are not commonly bought and fold, as Slaves are; it is not a good In = SA emporali & 
that a Freeman that is hurt may not reaſonably require a Reparation by a certain Price ot the Scars, and Deformitics, Va ure. or 
are the neceſſary Conſequents of the Wounds he has received. His Reputation, for Example, is as little capable of 4 "i Keaſons, j 
ation as his Scars; yet we allow, that a Man, that is injured by Calumnies may demand, that the Offender be obliged to Neid ; 
Some Men indeed through a greatneſs of Soul, either real, of = e recoy, 
think it below them to take Money in compenſation of the Blows and Hurts they have received, but thus hinders 1 ON che Pub. 
that they have right to require ſuch à Satisfaction, if they pleaſe, and that it may be made by Money, for as n WOitrary to 
Lib. II. Chap. XVII. 5. 22. Money is the common meaſure of all chings, which are profitable to Man. et w 
| 5 Hen ſuch 
| ? Mr. Barbeyracs NOTES on 5 9. Pp. 266. : mw_ Duck a 
(x) See upon this Head concerning the Satis taction for the Damage done by A RA Mr. Placetses Treatiſe conceruint . 1 
| ; 5 4 
(2) Mr. Thomaſms in his Inſtit. Furiſpr. Div. I. 2. c. 5. S. 30. ſays, that the Reaſon produged here by our Author, eu, mY alle 
the Contract of Marriage is tar fetched, and agrees not with the Nature of Contracts in general, for (as he adds) 3 ol! ad of * 
Woman only, and no ways include the Children, ( ſunt extra PM 4) uch (3) Th y 
Author affirms not that Children are not comprehended in the Engagement of Marriage from whence they procec, count lace⸗ * 
forth into the World, but ſays only, that by virtue of the end of 9 fat ut Lib. * 
the Children have a Right to believe, that no perſon may diſappoint them of their Hopes. Now it is certain, that! had (4) Sex , 
or Mother had not committed Adultery, the Portion of the Legitimate Children out of the Goods already — after ll (a) | 
much greater; ſo that all the difficulty, which remains is about the Goods, which the Father, or Mother, may 5 {al Child bg Ajulej 
; he leſſening of the inheritance of the laut, ny ud Tweet, 
Bur however uncertain the Gains are, the Jeliening o ion of the Damage n 8 
is not leſs Real, nor a leſs neceſſary Conſequent of Adultery, ſeeing they are already gotten, for the Repararion 0 1 her Beile i * Ll 
9011 


be made firſt, And it imports, that the Damage proceeded immediately from the Will of the Father ( which is 
of Thomaſius's) ſor the Farher's Will could not have acted witliout an Objection propounded to it. 
(a) See the Example of Af. Servilius in Lin, l. 45. c. 39. Adi, Senec. de Benefic, I. 5. c. 34+ l, 


(b) Becler. ad Grot, I. 2. c. 1. ſ. 6. 
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13. Princ. D. ad L. 4 | 
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Or, Reparation to be made. ' 11 
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Crap. I. 


X. If a Man has either by Force or Fraud defiled 
q Sc he is oblig'd to pay her ſo much as ſhe 
appears to be damnified in her hopes of Marriage, 
by the loſs of her Honour. For pure Virginity isa 
rery valuable Poſſeſſion, and as it were the com- 
mon Portion which Nature gives her Daughters (a); 
And therefore he who robs a Maid againſt her Will 
if this Treaſure, ought fo largely to retund to her, 
that the Improvement of her Forttine may hide the 
Blemiſh of her Body. Though indeed the true way 
of proceeding is, that he marry her himſelf; unleſs 
inder d by the Diſparity of their Condition, or ſome 
other extraordinary Circumſtances (b). But ihe who 
by a luſtful Conntients, voluntarily parts with her 
Chaſtity, is to thank her ſelf for the Loſs. Yet com- 
monly ſpeaking, the Man in theſe Caſes 1s pre- 
ſum'd to be more faulty than the Woman, He who 
| ſhall entice a Virgin to proſtitute her ſelf on the 
promiſe of Marriage, ſhould be bound to make good 
that Engagement. Nor will the Objection hold here, 
that Covenants about baſe or dithoneſt things are 
invalid. For ſince the Law of Nature requires no 
Interval betwixt the Covenant and the Completi- 
on of Matrimony (c), (all ſuch diſtance being intro- 
duc'd by Civil Cuſtoms and Conſtitutions) (d), with 
regard to that Law, we can ſcarce call this a baſ⸗ 
Condition, & You ſhall be my Wife (1), provided 
* you conſent, that I ſhall immediately uſe you 
* as ſuch, Or if there be any thing which ſeems 
loul in ſo over-haſty a Match, it is not judg'd 
ſuſficient to invalidate the Contract; becauſe Mar- 
rage is, in this Caſe, the more favourable ſide. 
XI. A Thiet or Robber 1s bound to reſtore the 
tung taken away, with its natural Increaſe or Im- 
provement (e); and to make good, not only the 
Damage (1) actually enſuing to the Owner, but like- 
wiſe the ſurceaſing of his Gains; and this, althou 
he be compell'd to ſuffer the juſt Puniſhment of his 
Crime. For tis the injur'd Party who demands Re- 
paration, and it 1s the Commonwealth which re- 
quires Puniſhment for the Publick Good; and the 
judge can by no means reckon this as a Satisfacti- 
n to the private Perſon, ſo as to make him loſe 


1 


| 
| 


his Goods, without Remedy and Reſtitution. There- 
fore tis an abſurd way of praceeding in ſome States 
where (2) the Magiſtrate- claims the Goods found 
on the Robber, and commands the true Owner of 
them to content himſelf with ſeeing the Villain 
brought to publick Juſtice (f). Nor is it more a- 
eeable to the Law ot Nature, that the Charges of 
1 the Thief ſhould be laid on, the Perſon 
he has rob d, ſince the inflicting due Penalties, be- 
longs entirely to the Government, to effect which 
if more Expences are requir'd, than the Eſtate of 
the Criminal amounts to, the Remainder 1s to be 
made up by the publick; eſpecially ſince at other 
times the Treaſury gains ſo conſiderably by For- 
feits and Confiſcations. For Inns, if a State 
engage in a War, upon aggount of ſome private 
Members who have been injured, all are obliged to 
contribute to the Charges, as well as thoſe whoſe 
Defence is particularly undertaken. The Caſe is o- 
therwiſe, it the Judge puts it to the injured Parties 
Choice, whether he had rather recover his Goods, 
or ſee the Thief executed; for here if he prefer the 
latter Condition, he can lay no claim to farther 
Satisfaction. Though the Judge cannot fairly pro- 
poſe ſuch Terms, ſince the Puniſhment of Maleta- 
tors ought not to depend on the Pleaſure or Hu- 
mour of private Men, but on the Publick Advan- 
tage of the State. TBE | 
If the thing ſtoln be ſpent and embezil'd, Gro- 
tius will have it to be paid for according to a mid- 
dle Valuation; not to the full Worth, nor yet con- 
ſiderably leſs. Which Direction Ziegler does not 
without reaſon diſlike. For what Title has the 
Thief in this Caſe to Favour? If I can demand 
the full and higheſt Price when to oblige a Perſon, 
I fell a thing otherwiſe not Vendible, why ſhould L 


gh here make any Abatement to the Thief, who ſeizes 


my Goods againſt my Will? And is my Chapman 
only upon Compulſion (g) (3)? And in this Caſe 
too Reparation 1s due from the Thief or from his 
Heirs (4), yet not beyond the Value of the Inheri- 
tance, ) although he has ſuffer d the Corporal Pe- 
nalty of his Crime, For it does by no means look 


W (7) See 5. 3. Note 11. above. 
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eilitor may b 
wc recovered 


rary to Natural 


Hen ſuch an uſage can be 


on he alledges the 


U ect 6 . ; 
« 10 . Fay of Repriſal, which otherwiſe would be contrary 
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(3) The Roman La 


(4) See Jh. 4+ ch. 11.5. 19. following. 
(a) Apuleius in Aplog, 


(0 te P55 , med by the other 
21 ; | au/. 27. Queſt. 2. 
n Add, l. 3. f. 12. D de Peculio. l. 56. EE 


l 2, Princ. D. ad L. Agi. verb. 


6. I. 1. D. de furt is. J. 7. princ. D. de incendii ruina. 
danti id in es anno p/urimi fuit. I. 8. ſ. 1. I. alt, D. de Condict. furtiv. 


Mr. Barbeyrac's NOTES on 5 10. p. 306. 


) From henceforth the Marriage is made and conſummated, 


in a State of Nature, ſays Thomaſius, ubi ſupra $. 5 7. 


Mr. Barbeyrac's NOTES on 11. p. 307. 


1 b. IV. c. 13.5. 4. following near the end, and what Mr. Hirtius ſays upon it there, and his Diſcourſe 4 [ 

We mporalis. 58. Nevertheleſs Mr. Thoma ſius in his Treatiſe de Stat. Imper. — Legiſlat, 8. 41. maintains, that e en 
e 2 ſcation, although it is eſteemed by ſome people to be contrary to all natural Right, may be juſtified by very good 
7 5, if long Cuſtom, and expreſs Law has ſettled ir in that Country. As for Example, The intention 


ght ought to take place, and 


ont no ways Authorized. Mr. Thmaſius pretends here to make uſe of the Opinion of ſuch 
22 dent, who acknowledge that ſtoln Goods may be confiſcated, and given to ſuch Subjeds of the Sante 12 
tor N lays, in the Opinion of all our Doctors, the Right of Repriſals is not contrary to Law or Nature: Here- 
xample of Theft and Adultery. Bur it is here much the ſame to pur a man to Death, or ſeize his 


to the Law of Nature, we do bur defend our ſelves againſt one 


w on the contrary will have that which is ſtol i it 

acet + ry | cn is Ntole or loſt to be valued at the higheſt Rate, for ſo it ſpea 

ur Lis, I ſpettandum, quo res unquam plurimi fuit, Digeſt, I. 13. Tit. 1. De condicl. — cauſa furti Leg. vu ents 
» 9 8. Aquil. Leg. II. adds, auant i id in eo anno plurimi fuit, and Lib, 12, Tit. 3. de in litem Furando, Leg. 9. 


| A beautiful Maid, though in the Conditi i ion 7 
nd Sweernef, * 5 aud, though in the Condition of Poverty, hath a ſufficient Portion, ſhe brings her Huſ- 
ght to de — of Spirit and Diſpoſition, fair Charms and honeſt Purity. And indeed Virginity alone is — cd : — 


VII. 16. 18 pet 5 juſt Recommendation. (5 Sce Exod, XXII. 16, 17. Deuteron. XXII. 28, 29. 


Cap. 39. (e) Vid. I. 4. c. 7.1.2. (F) Vid, Caroli V. 0rd, Crim. 
2 Add. I, 9. D. de in litem 


B 2 : | like 
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of th a 
c to make the Proprietors more watchful to preſerve their Goods, or they may appoint ſuch ſtoln {i igy ap bar 


tha 1, red co bear the neceſſary charges ot the Officers of Juſtice, who are ro puniſh Thieves, which otherwiſ, 
the Publick. We will not inquire how far theſe Reaſons may avail in Conſcience; bur ſhall only obſerve ide ie — nothing 


Equity, among ſuch people as have conſented to ſubmit to ſuch a Law. or Cuſtom: 6 
et when the ſtoln Goods fall into the Hands of a Stranger, the Maxims of pure Natural Rip n 
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12 That all Men are to 


be accounted : 
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like Injuſtice or Cruelty, that the Offender after he 
has thus ſatisfied the Law, either by Death or o- 
ther bodily Pain, ſhould likewiſe recompenſe the 
Perſon he has endamaged. The trite Objection of 
Mors omnia ſolvit @), eath pays all, has no manner 
of Force in the preſent Buſineſs. Death indeed diſ- 
charges perſonal Performances, but not proper Jelts, 


(5) Our 
we end this Chapter, 


ill ro, 


ception to thoſe who have 


largely, when we come to ſpeak of the Rights of War. 


(a) Ex. Novell. 22. c. 20. 
Obſervations, ad Tit. D. fi Quadrupes. 


uthor has collected ſeveral Examples more particularly in his Elements of the Civil Law, 
Jes us in a few Words after the Example of Budeus, make an Application of theſe 
about to Eſtabliſh for the Right of Nations, taken in the ſenſe our Author intends ir, lib. x, ch. 3.6 23. People 
or offend each other in reſpect, eicher of the Body, or the Eſtate, which anſwers to the Life of Man, or of the 605 | 
ment, or of his Reputation, or perfett Rights ; or laſtly, ſome of the Members, or Citizens, who may be ** 
their Perſons, or their Goods, or Reputation, or their Rights. Moreover, one People may offend another, either di 
by the Order of their Sovereign, who Reigns in Chief, they | — 
realy, when a Sovereign does nor puniſh the Miſchiefs done by 
not; as for Example, If he does not uſe the beſt means he can, and oughr to prevent or reſtrain Robberies, and Piracies; if 
inſtead of paying his — he reduces his Soldiers to a neceſſity of pillaging both Friends and Enemies; if he affords a fe. 
onged and injured the State. (See Grotius lib. 2. c. 1J. $.20.) In all theſe Caſes he is obliged m 
Reſticution, And the other State has nar only reaſon to rake Arms, it the thing be troubleſome, conti 
can gain it ſelf a Security for the ſuture, which is not allowed to one Citizen againſt another. 


cauſe a Damage to be done to another in an 2 
his Subjects ae people, or if he could Y Manner; or ini 


(b) As for the Treſpaſſes done by Beaſts, which the Roman Lawyers term Pauperies, conſult their 
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Cn A 
That all Men are to be accounted by Nature Equal, 


I. Every Man is to account auother his Equal. 
II. What zs a Natural Equality. 
III. The Popular Reaſons for it. 


IV. The Opinion of ſuch an Equality makes Men help- 


ful to one another. 
V. How things are to be divided by it among many. 


B ESIDES that Affection which every Man 


maintains for his own Life, and Body, and Poſ- 
ſeſſions, by which he cannot but reſiſt and repel 
whatever threatens Deſtruction to thoſe dear Con- 
cerns; we may diſcover likewiſe deeply rooted in 
his Mind, a moſt tender Eſteem and Value for him- 
ſelt; which if any one endeavour to impair, he is 
ſeldom leſs (and ſometimes much more,) incens d, 
than if a Miſchief had been offer'd to his Perſon, 
or to his Eſtate. This Paſſion, though it may be 
heighten'd and improv'd by various external Cau- 
ſes, yet ſeems to lay its firſt Foundations in the ve- 
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VI. Men offend: againſt it by Pride. 
VII. And by Afﬀronts ofered to others. 
VIII. Whether any be Servants by Nature, 
IX. V hence has proceeded that Inequality that ij fund 

among Men. "OT 


ry Conſtitution of Human Nature. The word MAN 
is thought to carry ſomewhat of Dignity in its ſound; 
and we commonly make uſe of this, as the laſt and 
the moſt prevailing Argument againſt a rude Inf 
ter, I am not a Beaſt, a Dog, but Iam a Man a vil 
as your ſelf (a). Since then Human Nature ag 
__y to all Perſons, and ſince no one can live! 
{ociable Life with another, who does not own a 
reſpect him as a Man; it follows as a Command 
the Law of Nature, that every Man eſfeem and tri 
another as one who is Naturally his Equal, or bo i 
a Man as well as he (1). 


— 


F n 


6 — —_— 


ral, but of perpetual O 


Titles and Degrees, the Rights of Natural Equality always remain unmovable, and agree to every one in Relation to 2 
whatever Condition he is in. There are nevertheleſs ſome Superiors ſo inſolent that they plainly violate this Duty, tre! 
Inferiors after an inhumane Manner, by exacting of them. exceſſive Labours, laying them, or expoſing their Lives to 
without Neceſſity, as if they were Beaſis; for though it be common for men to conremn each other, yet we ought to 


ſuch contemprible Perſons, as of the ſame Nature with our ſelves. We ordinarily content our ſelves to account others 35 pl 
iſn, and inconſiderable Perſons; in a word, as Perſons of no Merit, or accompliſhments, as we eſteem our ſelves, Titins 00). 


(a) Statius, Thebaid. 12. 
—— Hominum inclyte Theſeus, 
Sanguis erant omnes eademq; in Sydera, eaſdem 
Sortitus animarum, alimenf ag; veſtra creat . 


Mr. Barbeyrac's NOTES on Chapter II. S 1. p. 308. 
(x) This is a Conſequence of the Maxim, which was to be explained in the preceeding Chapter; for every ſv 
perfect Right to expect, that he be regarded and treated as a. Man, he that doth ocherwiſe with another does him 2 real bs. 
mage- This Duty _ founded on an immovable Condition, viz. That men ſhould be uſed preciſely as Men, is not oo fl 
ligation, inſomuch, that notwithſtanding all the inequality by the Changes and Diverſity of add 
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Brave Theſeus, they were Men like all before, 
And Human Souls in Human Frames they bore, 
With You to take their Parts in Earthly Feaſts, WS 
With you to climb on Heayen, and fic Immortal G 
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Caae, II. 


the better underſtanding this Equality a- 
l we may obſerve, that Mr. Hobbes (a) 
«ſtrains it to a parity of Strength, and of other Hu- 
mane Abilities which attend a ripe and perfect Age; 
and would from hence infer, that all Men have good 
Cauſe, naturally to fear each other (1). For he in- 
iced can ſtrike no Terrour into me whoſe power 
reaches not far enough to hurt me. But now a- 
wongſt Men, he who is inferior to another in bo- 

| Gily ſtrength, may either by Treacherous Contri- 
rance, or by Art and Dexterity, take away the 
Lite of the ſtouteſt Mortal (b). Since therefore the 
greateſt of Natura] Evils, which can proceed from Hu- 
mane Power is Death, which any grown Perſon is 
© :ble to bring upon another; ſince thoſe may be 
term'd Equal, who can do equal Miſchief to each 
other, and ſince to kill is equally (becauſe in the 
higheſt degree) to Miſchieve, it follows hence that 
Men are by Nature equal (c). When he ſubjoins 
that the preſent Inequality bas been introduced by Ci- 
vil Law, he ſeems to me very much to have forgot- 
ten himſelf. For he had been ſpeaking before ot the 
natural Equality of Men's Strength, to which it is 
a great Impropriety to oppoſe the Unequalneſs, ari- 
ling from Politick Inſtitutions, which does not at- 
fect or regard the Strength of Men, but their State 
and Condition; does not make one Man ſtouter than 
another, but greater in Quality and Honour. Nor 
as the ſame Author much better Succeſs, when he 
pretends (d) to diſcover in the Faculties of the Mind, 
a greater Equality than that of Strength. He ſays in- 
weed, that all Prudence is but Experience, which Na- 
tue in equal time equally beſtows on all Men, in thoſe 
things they equally apply their Minds unto. But do not 
we ſce one Man piercing more deeply than another 
into the Conſequences of things (e), applying more 
Cexterouſly what he obſerves, and Sn iſhin 
with more Perſpicacity, the likeneſs or un ikenel: 
ol Caſes and Circumſtances? And hence it frequent- 
y comes to paſs, that of Two Men who have been 
oy an equal Time in the ſame Buſineſs, one 
ſhall grow Eminent for Management and Addreſs, 
Wulft the other's Natural Heavineſs ſhall be little 
amended, by ſo long a Courfe and Experience of Af- 
W's. Nor does the great N of Men's Pru- 
Vence ariſe only from their own falſe and overwean- 
Snot of their Particular Worth; every one think- 
W's hin [rlf to have @ bigher Degree of Wiſdom than 
ae,; that is, than all except a few, whom by 
„ee fer concurring with bimſelf, be is wont 
ee and admire, For this Diſparity appears, 


— 


not only when a Man compares himſelf with o- 
thers, Ls when he compares others amongſt 
themſelves, and is not concern'd as to his own In- 
tereſt, which ſide carries the Advantage. Nor do 
we always favour and commend him, who con- 
ſpires with our own Thoughts and Deſigns, but 
whom the fair contrivance and the good Succeſs of 
his Project, entitles to our Approbation. And al- 
though ſuch is the Natural Temper of Man, ſo gree- 
dy ot Eſteem and Applauſe, that every one Diſdains 
to be upbraided with Folly or (2) Imprudence, and 
is exceedingly incens'd againſt thoſe who boaſt of 
much larger Talents, much higher Attainments 
than his Neighbours, yet it does not follow hence, 
that no one allows another to be wiſer than him- 
ſelf. For what if we fanſie Two Men falling to- 
gue into the ſame Danger, one of whom by his 

exterous Management comes cleanly off, whilſt the 
other is baſely hamper d, and eſcapes not without 
conſiderable Hurt or Prejudice, will not the latter 
here acknowledge his Fellow to have had a bet- 
ter Head-piece himſelf? This is, indeed, a part 
of that Freedom which Men equally enjoy, that a 
wiſer Perſon ſhall have no right to challenge the 
Government of one more ſimple, unleſs with his 
Conſent, eſpecially if the latter profeſs himſelf to 
be contented with his own little Sagacity, and not 
deſirous of the Controul, and the Direction of others. 

But although the Conſideration of equal Stren 

is thus far ſerviceable to our preſent purpoſe, that 
it may reſtrain one Man from raſhly inſulting over 
another, in as much as all Contention with an Equal 
is of dubious Iſſue, and becauſe it is extreme Fol- 
Ly to deſire the hurting another by under = our 
elves the ſame Proportion of Miſchief : Yet e(3 
Equality which we are now treating of, if of a dit- 
ferent Species, and the inviolable Obſeryation of 
it, is in the higheſt Conducible to the com- 
mon Benefit and Int of Mankind. And here, 
as in all other things, may we juſtly admire the 
wiſe Contrivance of Nature, that whilſt ſhe diſtri- 
butes amm Men the Goods of the Body and of 
the Mind, by unequal Parcels and Meaſures, ſhe in- 
troduces this general Equality, to form an agreeable 
Harmony amongſt all the other Varieties and Diſ- 
proportions. For as in well order d Common- 
wealths, one Subject may exceed another in Riches 
or in Honour, but all are equal Sharers in the Com- 
mon Liberty; ſo under this Regulation of Nature, 
how much ſoever a Man may ſurpaſs his Neigh- 
bours, as to bodily or Intellectual Endowments, he 
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: Hi>bes, Whoſe Principles he recires with all Exa@neſs. 
ems to be the true Reading. 
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— —Ttid*m nobis animæg; mamuſq; 
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=. Mr. Barbeyrac's NO ES on 8 2. p. 309. 
15 2 in the Original this Paragraph is full of Miſtakes, Omiſſions and Superfluities, which ſometimes render the Diſcourſe very 
ö ate; 1 have endeavoured to unfold it, and rectifie it, as well as I can, by following the Notions both of the Author, and 


J Le I.: | f N ä 
bar, e. 13. (e) See the Earl of Clarendon's Survey of the Leviathan. Lowde on the Nature of Man, ap. 5. 


. — — — 


. 0 The Latin, even in the laſt Edition in 1706 hath, impudentiam, bur doubtleſs it is a fault in the Print, for imprudentiam 


{ys \ dr - 

q . Lal, makes our Author ſay that the Natural Equality of Men, or the D which they have one to ano- 
un Three Things. r. Their equality of Strength. 2. Inequality of the s of Nature, 
gations ; bur he miſtakes our Author's Senſe, for after he has rejected the Opinion of Mr. Hobbes, who inſiſts 
Quality, whi 10 purely Phyſical, viz. of Strength and Natural Faculties, he confines himſelf to the Conſideration of our Moral 
by re Bhs Ct he calls an Equality of Right, which he ſuppoſes to ariſe from our Conformiry of Nature, which is made clear 
. ds of our Author, Althouglr Nature has beſtowed: ſome excellent Qualities ot Body and Mind upon ſome, which 

(0 others, yet all are ohliged to obſerve the Maxim of the Natural Law one to another. | 


and Fortune. 3. The 


(BY Sen " | 2 
5 nv hk — Ira, J. 1. c. 4. There is no Man ſo contemptibly Weak, who may not hope ſome way or other to wreck his 
A; he blaveſt Perſon breathing, We are all ſtrong enough to do Miſchief. (e) It is the Argument of Pallas in Virgil's 


Our Hands are equal, and our Lives the ſame. 
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That all Men are to be accounted 


3s {till obliged to pay all Natural Duties, as readily 
and as fully as he expects to receive them; nor do 
thoſe Advantages give him the leaſt Power or Pri- 
vilege to oppreſs his Fellows. Nor on the other 


ſide, does the bare unkindneſs of Nature or of For- 


tune, ſet a Man in a worſe Condition than others, 
as to the Enjoyment of common * — But what- 
ever one Man requires or expects from others, the 
ſame may others (all Circumſtances being alike) de- 
mand from him; and the ſame judgment one de- 
crees againſt another, he is obliged in like caſe to 
ſubmit to himſelf (a) (4). On this Account we can 
by no means admit of Cicero's Rule which he lays 
down in his third Book of Offices; Lex ipſa nature, 
c. The Law of Nature it elf, which preſerves and 
bolds together the common * of Mankind, does de- 
cree, That things neceſſary for Life and Suſtenance, 
may be transfer'd from an idle and uſeleſs Perſon, to 
a Man of Wiſdom, Goodneſs, and Valour, who ſhould 
he be ſuffer'd to periſh, would exceedingly prejudice the 
Publick by his Death (5). Much more unworthy of 
Approbation is that ſaying of the American, record- 
ed by Montaign (b), who coming to Roan in the 
Reign of Charles IX. and being ask'd what he ob- 
ſervd that was ſingular in France, anſwer'd that 
amongſt other things, he could not but wonder to 
fee ſome Perfons abounding in all manner of Plen- 
ty, and others oppreſs'd with the moſt grievous 
Want, begging at their Doors, and not rather chu- 
ling to invade and pillage them for their own Sup- 
dort. For as thoſe who excel in the Goods of the 

ind, of the Body, or of Fortune, ought not to 
treat Men of lower Condition with Haughtineſs and 
Inſolence, fo neither ought theſe to envy or to rifle 
their Superiors. | | 

And this Equality we may call an Equality of 
Right, the Principle from which it ſprings is this, 


that the Obligation to a ſocial Life equally binds 


all Men, in as much as it is the inſeparable Com- 
panion of Human Nature, conſider' d ſumply as ſuch. 
Where we may obſerve farther, that between Ob- 
ligations enjoyn'd by a Superior, and thoſe which 
ariſe from Mutual Compact, there ſeems to be this 
difference, that the latter immediately ceaſe to 
a Man, when the other Party hath broken the A- 
greement; whereas the former may ſtill engage us 
to ſome Performances towards a Perſon who is want- 
ing in a mutual return of Duty. And the reaſon of 
this is, becauſe the Author and Impoſer of the Ob- 


gate is able to make up to us ſome other 
ws | 


Though the Genius of Civil Soc 


nance of Government and of Peace. 


III. Other Reaſons there are Popular and Plau 
ble, which might give us no little Aſſiſtance in di- 


covering, and in il 


uſtrating this Equality. 


which this is not the leaſt conſiderable, that we al 
derive our being from one Stock, from the ſame qm. 
mon Father of Humane Race. On this Confiden- 
tion Boethius Checks the Pride of the inſulting Ne 


bility. _ | 
Quid genus & proavos ſtrepitis? 


Si primordia veſtra, 
Autoremq; Deum ſpectas, 
Nullus degener extat 

Ni vitiis pejora fovens, 
Proprium deſerat ortum. 


Fondly our High Deſcent we boaſt; 
If whence at firſt our Breath we drew, 
The common ſprings of Life we view, 
The airy Notion ſoon is loſt, 


TH Alangaty made us Equal All: 
But he that laviſhly complies 
Jo do the Drudgery of Vice, 

Difowns his High Original. 


Farther, that our Bodies are all compoſed of t 
ſame Matter, frail and brittle, liable to be deſtroy | 
by a thouſand Accidents of Miſchief. We all cue 
our Exiſtence to the ſame Method of 1 
we are all by the ſame Degrees faſhion'd and ca 

acted in the Womb of our Mother; and the M. 
leſt Mortal in his Entrance on the Stage of * 
is not diſtinguiſh'd by any difference of Pomp o 


— 
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(J) Here we may apply the Determination of the Roman Lawyers, Quod quiſq; Furiſ. &c. The ſame Law which we eu | 

others, we ſhould fubmir ro our ſelves, Digeſt. Lib. II. Tit. II. — * chiet UP, of Equity is Equality, Sen. Ep. 71 - 
ae Ira, lio. f. c. 14. Phedr, I. 1. Fab. 26. Diod. Sic. I. 13. c. 30. Eurip. Pheriſſ. v. 538. Quint. Deciam. 3. Cumberland de le 
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(5) our Author ſeems nor ſufficiently to have attended to the Connexion of Ciceros Diſcourſe, if he imagines that 2 on 
lays it down for a general Maxim, That we may always take the Goods of Fortune from them, who are not ſo wort 2 a 
joy them as we are, as if a Perſon of great Merit had a ſufficient Title and Right to ſtrip a Proprietor of the Goods 


fully poſletied of, whereas Cicero ſpeaks only of an extraordinary Caſe, viz. in extream Neceſſity, and then, as rigid 25 Cocie 
to be, builds his determination not upon that Right which every one has to preſerve himſelf, but upon the g 1d. t 
whoſe intereſt ic is to preſerve ſuch a Perſon, for he ſays, that our of ſuch a Caſe, the moſt honeſt Man in the * a 
he be almoſt famiſhed, may not take a mot ſel of Bread from any Man, which may be of uſe to others. In a word, 
taken ſuch great Care to prevent any ſuch looſe interpretation of his Words, that it is aſtoniſhing, how our Aut 


ſo ſtrangely pervert his meaning. 
(6) See Book II. c. 5. S. I. above. 
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(J) As Phedrus ſays, I. 1. Fab. 27. Sua quiſque exempla debet æquo animo pat. Every one ought to bear it patiendys = 3 

Example is turn'd upon himſelt. Diodor. Sic. I. 13, c. 30. Tis but juſt that a Man ſhoald himſelf ſubmit to that i : . 

he hath preſcribed to others. Quindilian Declam. 3, We muſt needs think that every one when he paſſeth te” gp 
ters approves of that which he himſelf wou'd have done in the like Caſe. Add. Cumberland de Leg. Nat. c. 2. . 7. 5 


30. Equality is the firſt part of Juſtice, Euripides Phiſſ. 


'Tis beſt my Son to keep Equality; 
The Mighty Band which Friends unites to Friends, 
(6b) B. 1. C. zo. 


And States to States, and links confederate Wars. 


Pallif 


Boos Ill 


at we loſe by being more juſt than o *. 
bours. But our Obligation to the praftice x 1 
tural Duty and Right, although impoſed by the 
preme Lawgiver, does thus far agree with Obi; 
tions of common Bargains and Covenants, that 0 
ſoon as one Perſon recedes from it (6), he can no l 
er require the ſame Offices from another; N 
ſides, the other Party does hence acquire a Right d 
compelling him by force to make Satisfachm 
tety makes 
ceſſary to abridge and allay this Ibey bo 
to a State of Nature, for the ſupport and — 
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P.ijave, from the loweſt of Mankind (a). Our 
Growth and Nouriſhment is zerform'd alike, _ 
the grols remainders of our Food are Cc arried into the 
{ne Common Shore. Laſtly, our Lite haſtens to the 
{me General Mark; Death obſerves no Ceremony, 
it knocks as loud at the Barriers of the Court, as 
1 the Door of the Cottage (0), and after Death, our 
tics are reſolv'd into the ſame Duſt and Corrup- 
n (e. Beſides, wiſe Men are ever preſſing it up- 
n our Conlideration, that we are alike obnoxzous 
9 the ſports of Fortune, to the endleſs variety of 
1).mgcrs and Miſchances; or rather, that the Divine 

of, 5897 


iſpoſer of all things, enſures no Man in his preſe 
State, or in the Poſſeſlion of unſhaken Felicity: 
But according to the Secret Counſels of his Provi- 
lence, expoſes diverſe Men to various Changes, and 
Troubles, as if he pleaſed himſelf in raiſing the Poor 
out of the Duſt, and caſting the High down to the 
Ground, See (*) at the bottom of the Page. 
Our Chriſtian Profeſſion ſuggeſts many Motives to 
the ſue purpoſe, as that God does not eſteem Man 
according to their Nobilty, their Power, or their 
Wealth, but according to their ſincere Piety and 
Goodneſs. And that at the laſt great Day ot Judg: 
ment, of the Diſtribution of Rewards and Puniſh- 
ments in another Life, no regard will be had to thoſe 
who ſwell in Port and Figure, beyond their Neigh- 
bours of this World. * 

IV. This Equality being admitted, there flow from 
pt ſeveral Precepts, the Oblervation of which bears 
a very great force in the maintaining of Peace and 
Friendſhip amongſt Men. And this in the firſt 
place is moſt manifeſt, that he who would uſe the 
Aſſiſtance of others in promoting his ownAdvantage, 


3 


ought as freely to be at their Service, when they 
want his help on the like Occaſions. One good turn 
requires another, is the common Proverb. For he 
muſt certainly eſteem others unegual to himſelf, who 
conſtantly demands their Aid, and as conſtantly de- 
nies his own. . And whoever is of this inſolent Tem 
per, cannot but highly diſpleaſe and provoke thoſe 
about him, and ſoon give occaſion to a breach of 
the Common Peace (1). It was a manly and gallant 
Reproof which Caractacus gave the Romans, Num ſi vos 
omnibus imperitare vultis, ſequitur ut omnes ſervitutem 
accipiant? Becauſe you defire to be Maſters of all Men, 
does it follow that all Men muſt deſire to be your Slanes (2)? 
And indeed, it as much implies a Contradiction 
to determine differently in my qwn Caſe, and ano- 
thers, when they are exactly Parallel, as to make 
contrary Judgments on things really the fame. Since 
then, every Man is well acquainted with his own 
Nature, and as well at leaſt as to general Inclina- 
tions, with the Nature of other Men, it follows that 
he who concludes one way as to his own Right, and 
another way as to the ſame Right of his Neighbour, 
is guilty 1 a Contradiction in the plaineſt Matter: 
An Argument of a Mind unſound in no ordi 
Degree. For no good reaſon can be given, why what 
1 Mo juſt for my ſelf, I ſhould reckon unjuſt for 
another in the ſame Circumſtances. 'Thofe therefore 
are moſt properly ſociable Creatures, who grant the 
ſame Privileges to others, which they deſire ſhould 
be allow'd themſelves (d); and thoſe on the other 
Hand, are moſt unfit for Society z who imaginin 
themſelves a Degree above vulgar Mortals, woul 
have a particular Commiſſion to do whatever th 
pleaſe; they give themſelves a free Pardon for all 


— 


practiſed by every one, becomes Hurtful and Evil. 


) Se Wiſdom VII. 5. (b) 

WO 21477 miv]is pc AGue N. 

= (c) Cludin in Ruffin, l. 2. 
Huc poſt emeritam mortalia ſecula vitam, 
Deveniunt, ubi nulla manent diſcrimina fati, 
Nullus honos, vanog; ex:itum nomine regem, 


Wolides, 
diff 


Stating, Theb. Xx. —LTitulique in more latentes, 
Titles hid in Duſt. Add. Sirach. X. 9. (5c. 
24' ne tuberibug proprits offend at amicum 


N 


er 3 — . . 0 

1. lat » 1gnoſcat werrucis illins : æquum eſt 

* "eccatis veniam piſcentem reddere ru ſus. 

ch. 1 Hor. x. Sat. 3. 


mmm Valet ima ſmmmis 


Tt Manil, hb, 3. 


4 rerum diſcordia in evo, © 
Er „ente malis by fe n 


| na ſunt, lacrymæq;ʒ ſequuntur 
1 60 "ts, rec f ? wo 2 1 
1 ; 0 + 'n cunttis ſer vat fortuna tenorem, © 
— Find 4 „emiæta fluit, nec permanet unquam, 
het en variando cunfta fer omnes. | 


* moſt nohle Arai 
. n (in picket 
2 E | ale 


9 Sang s t the Honour of Workin 
' ES 4 Atm. 


n we have to the ſame purpoſe 


Mr. Barbeyrac's NOT Es on S4. p. 312. 


(1) The French Tranſlator in this place goes on thus. For according to the Remarks of a Judicious ancient Chriſtian Doctor, 
(v7. Laftantius I.ſt. Div. I. 3. c. 23. Nihil ſapienter fit, &c. Nothing is conformable to the Rules of Wiſdom, 


Proturbat plebeins egen s. 8 i 


c ITay):s io vixues, the Dead are all upon a Level. Lucian * 
3 in Title or Degree. Cicero de Leg. l. 2. It is moſt agrecable to Nature, that Death ſhould take off all Diſtin&ion of 


A 3 


* 


which being 


2) The Author here ſets down a Speech of Caractacus, a great Commander of the Britains, the ancient Inhabitants of Eng- 


int, which he ſpoke wich much Courage to the Romans, Num ſi vos, &c: but this Paſſage were better placed elſewhere, ſince 
he doth not here treat at all of the Right of commanding others, but only of requiring a Duty. 


Mors equo pulſat pede pauperum taber nas Regumque turres. 
The World owes us all to Death. 


Hither as to the Grand retiring Room, 

From Earth's wide Stage, the Mortal Actors come, 
And here partake an undiſtinguiſh'd Doom. 

Aſide their Honours with their Robes they throw; 
The Herald and his Trade are loſt below. 

The King depoſed, forgets the Duſt he made; 
And the rude Peaſant crouds the Royal Shade. 


} | 


ie » i gde N Guo &my]es, the Grave admits 


He-that would have his Botches not offend, 
Muſt wink at pury Pimples in his Friend, 
Indulgence ſhould be mutual; they that want 
The largeſt Pardon, ſhould the largeſt grant. 


' Mutare, & inſtenem attenuat Deus. 


$5 '4 Promens, Hor, 1. 1. Od. 34 G0 D can quite change the Conditions of Affairs, and the Stations of Men. 1dem |. 2+ 
)* od We vitet nunquam homini ſat is cautum eſt in horas, 
1 ; b 4; 


No Man is provided againſt the Accidenrs of the next 


— Hence there ſprin 

That various Diſcord which is ſeen in things: 

In one continued ſtream no Fortune flows, 

Joy mixes Grief, and Pleaſure's urg'd by Woes: 
nconſtancy in every part appears, 

Which Wiſdom never truſts, but Folly fears, 


Mr. Creech. 


a Slave of little uſe. In ſome 


| in Seneca's Thyeſtes, Ille qui donat diadema 2 &c. 
) tells a Story of a poor Shooemaker, whom his Maſter Epaphroditus fold o 


as 


gar his Trade for the Emperor; and then 'ewas pleaſant to ſee how Epaphroditus made 


things 


14 


That all Men are to be accounted 


— 


Ab. 


ah : 


3s {till obliged to pay all Natural Duties, as readily 
and as fully as he expects to receive them; nor do 
thoſe Advantages 0 him the leaſt Power or Pri- 
vilege to oppreſs his Fellows. Nor on the other 
ſide, does the bare unkindneſs of Nature or of For- 
tune, ſet a Man in a worſe Condition than others, 
as to the Enjoyment of common * But what- 
ever one Man requires or expects from others, the 
ſame may others (all Circumſtances being alike) de- 
mand from him; and the ſame Judgment one de- 
crees againſt another, he is obliged in like caſe to 
ſubmit to himſelf (a) (4). On this Account we can 
by no means admit of (icero's Rule which he lays 
down in his third Book of Offers; Lex ipſa nature, 
&c. The Law of Nature it elf, which preſerves and 
bolds together the common Profit of Mankind, does de- 
cree, That things neceſſary 2 Life and Suſtenance, 
may be transfer d from an idle and uſeleſs Perſon, to 
a Man of Wiſdom, Goodneſs, and Valour, who ſhould 
he be ſuffer'd to periſh, would exceedingly prejudice the 
Publick by his Death (5). Much more unworthy of 
4 is that ſay ing of the American, record- 
by Montaigu (0), who coming to Roan in the 
Reign of Charles IX. and being ask'd what he ob- 
ſervd that was ſingular in France, anſwer'd that 
amongſt other things, he could not but wonder to 
fee ſome Perſons abounding in all manner ot Plen- 
ty, and others oppreſs'd with the moſt grievous 
Want, begging at their Doors, and not rather chu- 
ling to invade and pillage them for their own Su 
rt. For as thoſe who excel in the Goods of the 
ind, of the Body, or of Fortune, ought not to 
treat Men of lower Condition with Haughtineſs and 
Infolence, ſo neither ought theſe to envy or to rifle 
their Superiors. | 
And this Equality we may call an Equality of 
Right, the Principle from which it ſprings is this, 
that the Obligation to a ſocial Life equally binds 
all Men, in as much as it is the inſeparable Com- 
panion of Human Nature, conſider'd ſimply as ſuch. 
Where we may obſerve tarther, that between Ob- 
ligations enjoyn'd by a Superior, and thofe which 
ariſe from Mutual Compact, there ſeems to be this 
difference, that the latter immediately ceaſe to 
a Man, when the other Party hath broken the A- 
greement; whereas the former may ſtill engage us 
to ſome Performances towards a Perſon who 1s want- 
ing in a mutual return of Duty. And the reaſon of 
this is, becauſe the Author and Impoſer of the Ob- 


Book Il 


ligation is able to make up to us ſo Eo 

what we loſe by being — juſt you —5 Fs, 1 0 A 
bours. But our Obligation to the practice 4 opt 4 
tural Duty and Right, although impoſed b hy 3 Ws » 
preme Lawgiver, does thus far agree with Op * Gene 
tions of common Bargains and Covenants, thy; 4 Knock. 
ſoon as one Perſon recedes from it (6), he can ng Wd i the Doc 
er require the ſame Offices from another. * Fa are 

ſides, the other Party does hence acquire a Ride a 0 ). 
compelling him by force to make Satis co 
Though the Genius of Civil Society makes 4 he ſpo! 
ceflary to abridge and allay this Liberty * d.nocrs at 
to a State of Nature, for the {upport and — di (poſer 0 
nance of Government and of Peace. e, or 
III. Other Reaſons there are Popular and Plug . Accor 
ble, which might give us no little Aſſiſtance ind Muc, cx) 
covering, and in illuſtrating this Equality. roublcs, ; 
which this is not the leaſt conſiderable, that weil t of the 

derive our being from one Stock, from the ſame ow Mund. 
mon Father of Humane Race. On this Confiten-WWur Cri 
_ Boethius Checks the Pride of the inſulting Ve aue 
ility. cord ing 
| W' caltl, | 
Duid genus & proavos ſtrepitis? zoo dneſs. 
Hi primordia veſtra, Dent, of 
Autoremq; Deum ſpeQas, ents in: 
Nullus degener extat ho {wel 
Ni vitiis pejora fovens, urs of 
Froprium deſerat ortum. 1 ih T 
| CVCETA. 
Fondly our High Deſcent we boaſt; eye 
If whence at firſt our Breath we drew, Frendſhi 
The common ſprings of Life we view, eeisr 
The airy Notion ſoon is loſt. _ ens 


Th Almighty made us Equal All: 
But he that ſlaviſhly complies 


Jo do the Drudgery of Vice, wr 
Difowns his High Original, = bed b. 
Mr. 1: chin, (2) The 

| „, whic 
Farther, that our Bodies are all compoſed of it ch ac 
ſame Matter, frail and brittle, liable to be deſtroi ] Se 
by a thouſand Accidents of Miſchief. We all on Wa Fc) Che 
our Exiſtence to the ſame Method of Propel fe 
we are all by the ſame ees faſnion d and co — 


acted in the Womb of our Mother; and the V 
left Mortal in his Entrance on the Stage of Lit 
is not diſtinguiſh'd by any difference of Pomp at 


t rot! 


— 


— 


. 


(5) Our Author ſeems nor ſufficiently to have attended to the Connexion of Ciceros Diſcourſe, if he imagines that the ora 
Jays ic down for a general Maxim, That we may always take the Goods of Fortune from them, who are nor ſo worthy wy 
joy them as we are, as if a Perſon of great Merit had à ſufficient Title and Right to ſtrip a Proprietor of the Goods he 151 
fully poſletied of, whereas Cicero ſpeaks only of an extraordinary Caſe, viz. in extream Neceſſity, and then, as rigid 25 he ſee 


(4) Here we may apply the Determination of the Roman Lawyers, Quod quiſq; Furiſ. &c. 
others, we ſhould fubmit to our ſelves, Digeſt. Lib. II. Tit. II. for the chiet part of Equity is * 
de Ira, lio. I. c. 14. Phedr, I. 1. Fab. 26. Diod. Sic. I. 13. c. 30. Eurip. Phæriſſ. v. 338. Quint. Dec lam. 3. Cumberland de leg. N. 


The fame Law which we uſe * 
uality, Sen. Ep. XXX. a 


to be, builds his determination not upon that Right which every one has to preſerve himſelf, but upon the good of * mo 
whoſe intereſt it is to preſerve ſuch a Perſon, for he ſays, that out of ſuch a Caſe, the moſt honeſt Man in the World, W 


he be almoſt famiſhed, may not take a morſel of Bread from any Man, which may be of uſe ro others. In a word, Gy 3. 
taken ſuch great Care to prevent any ſuch looſe interpretation of his Words, that it is aſtoniſhing, how our Aut of = 


ſo ſtrangely pervert his meaning. 
(6) See Book II. c. 5. S. I. above. 


(J) As Phedrus ſays, I. 1. Fab. 27. Sua quiſque exempla debet æquo an imo pati. Every one ought to bear it patiently, whe! . 
Example is turn'd upon himſelt. Diodor. Sic. I. 13, c. 30. Tis but juſt that a Man ſhoald himſelf ſubmit to that La, he 
he hath preſcribed to others. Quinclil ian Declam. 3. We muſt needs think that every one when he paſſeth Judgme Foil 
ters approves of that which he himſelf wou'd have done in the like Caſe. Add. Cumberland de Leg. Nat. c. 2. 1.7. Sens 


30. Equality is the firſt part of Juſtice, Euripides Phiſſ, 


'Tis beſt my Son ro keep Equality; 
The Mighty Band which Friends unites to Friends, 
(6b) B. 1. C. zo. | 
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And States to States, and links confederate Wars. _ nr 
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Ap. II. 


y Nature Equal. 


1 KY 


from the loweſt of Mankind (a). Our 
tn and Nouriſhment is Forw's, alike, and 
old remainders of our Food are carried into the 
me W Shore. Laſtly, our Lite haſtens to the 
ne General Mark; Death obſerves no Ceremony, 
it knocks as loud at the Barriers of the Court, as 
| the Door of the Cottage (0), and after Death, our 
ics are relolv'd into the lame Duſt and Corrup- 
1 . Beſides, wiſe Men are ever preſſing it up- 
bur Conlideration, that we are alike obnoxious 
thc ſports of Fortune, to the endleſs variety of 
docs and Miſchances; or rather, that the Divine 

of, preſent 


[| 5 1 
allge, 


ipoler of all things, enſures no Man in his pre! 
e, or in the Poſſeſlion of unſhaken Felicity: 
according to the Secret Counſels of his Provi: 
ace, expoſes diverſe Men to various * and 
roubles, as if he pleaſed himſelf in raiſing the Poor 
it of the Duſt, and caſting the High down to the 
Wow. See (*) at the bottom of the Page. 
Wu Chriſtian Profeſſion ſuggeſts many Motives to 
baue purpoſe, as that God does not eſteem Man 
cording to their Nobilty, their Power, or their 
W'calth, but according to their ſincere Piety and 
poodneſs. And that at the laſt great Day ot Judg- 
cnt, of the Diſtribution of Rewards and Puniſh- 
ents in another Life, no regard will be had to thoſe 
ho fiwell in Port and Figure, beyond their Neigh- 
Bours of this World. 
IV. This Equality being admitted, there flow from 
= {cvcral Precepts, the Oblervation of which bears 
ery great force in the maintaining of Peace and 
rendſhip amongſt Men. And this in the firſt 
lee is moſt manifeſt, that he who would uſe the 
W'liſtuicc of others in promoting his ownAdvantage, 


ought as freely to be at their Service, when they 
want his help on the like Occaſions. One good turn 
requires another, is the common Proverb. For he 
muſt certainly eſteem others uzegua] to himſelf, who 
conſtantly demands their Aid, and as conſtantly de- 
nies his own. . And whoever 1s of this infolent Tem- 
per, Cannot but highly diſpleaſe and provoke thoſe 
about him, and ſoon give occaſion to a breach of 
the Common Peace (1). It was a manly and gallant 
Reproof which Caractacus gave the Romans, Num ſi vos 
omnibus imperitare vultis, ſequitur ut omnes ſervitutem 
accipiant ? Becauſe you defire to be Maſters of all Men, 
does it follow that all Men muſt deſire to be your Slaves (2)* 
And indeed, it as much implies a Contradiction 
to determine differently in my qwn Caſe, and ano- 
thers, when they are exactly Parallel, as to make 
contrary Judgments on things really the fame. Since 
then, every Man 1s well acquainted with his own 
Nature, and as well at leaſt as to general Inclina- 
tions, with the Nature of other Men, it tollows that 
he who concludes one way as to his own Right, and 
another way as to the ſame Right of his Neighbour, 
is guilty of a Contradiction in the plaineſt Matter: 
An Argument of a Mind unſound in no ordinary 
Degree. For no good reaſon can be given, why what 
I — juſt for my ſelf, I ſhould reckon unjuſt for 
another in the ſame Circumſtances. Thoſe therefore 
are moſt properly ſociable Creatures, who grant the 
ſame Privileges to others, which they deſire ſhould 
be allow'd themſelves (d); and thoſe on the other 
Hand, are moſt unfit for Society z who imaginin 
themſelves a Degree above vulgar Mortals, tar. 
have a particular Commiſſion to do whatever th 
pleaſe , they give themſelves a free Pardon for all 


— 


Mr. Barbeyrac's NOTES on S 4. p. 312. 
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n The French Tranſlator in this place goes on thus. For according to the Remarks of a Judicious ancient Chriſtian Doctor, 
=” 7. Lafantins I.ſt. Div. I. 3. c. 23. Nihil ſapienter fit, &c. Nothing is conformable to the Rules of Wiſdom, which being 
WP atticd by every one, becomes Hurrful and Evil. 

(2) The Author here ſets down a Speech of Caractacus, a great Commander of the Britains, the ancient Inhabirants of Eng- 
ind, which he ſpoke wich much Courage to the Romans. Num ſi vos, &c: but this Paſſage were better placed elſewhere, fince 
dach not here treat at all of che Right of commanding others, but only of requiring a Duty. 


(a) See Wirdom VII. 5. (5) Mors 4quo pulſat pede pauperum tabernas - Regumque turres. 
oe, Haide Tror vExues, the Dead are all upon a Level. Lucian 1 » i ccd x, tet d nut, the Grave admits 


Hither as to the Grand retiring Room, 

From Earth's wide Stage, the Mortal Actors come, 

And here partake an undiſtinguiſh'd Doom. 
Aſide their Honours with their Robes they throw; 

The Herald and his Trade are loſt below. 

The King depoſed, forgets the Duſt he made; 

And the rude Peaſant crouds the Royal Shade. 


P47 mie 22 The World owes us all to Death. 
Po © ference in Title or Degree. Cicero de Leg. I. 2. It is moſt agreeable to 


c) Cluudian in Ruffin. I. 2. 
Huc poſt emeritam mortalia ſecula vitam, 

Deveniunt, ubi nulla manent diſcrimina fati, 

Nullus honos, vanogz exntum nomine regem, 

Vroturbat plebeins egen... 
ttune. Stating, Theb. X, mon trque in more latentes, 
25 e hid in Duſt, a Add. Sirach. X. 9. c. 
e Fuberibug propriis offendat amicum | 
"otulat, ignoſcat verrueis illius : aquum eſt 
eccatis veniam piſcentem reddere ru ſus. 


Hor. 1. Sar, 3. 


ature, that Death ſhould take off all Diſtinction of 


He that would have his Botches not offend, 


Muſt wink at pury Pimples in his Friend, 
Indulgence ſhould be mutual; they that want 
The largeſt Pardon, ſnould the largeſt grant. 


* : ee eee Valet ima ſummis  Mutare, & inſignem attenuat Deus. | 
5 mens. Hor. 1. 1. 04, 34 GOD can quite change the Conditions of Affairs, and the Stations of Men. 1dem l. 2 


CE: 2 gs vitet nunquam homini ſatis cautum eft in horas, No Man is provided againſt the Accidents of the next 


Oren, eft rerum diſcordia in evo, 

ole _ malis bona ſunt, Lacrymegq; ſequuntur That various Diſcord which is ſeen in things : 

VU; we x 35 cunttis ſer vat fortuna tenorem, © In one continued ſtream no Fortune flows, 

e ermixta fluit, nec permanet u nquam, | Joy mixes Grief, and Pleaſure's urg'd by Woes: 
t variando cuntta per omnes. nconſtancy in every part appears, 

| Which Wiſdom never truſts, bur Folly fears, 


4 mot nb Rene | | : | Mr, Creech. 
Wh. we rain we have to the ſame purpoſe in Seneca's Thyeſtes, Ille qui donat diadema 22 Ae. 
det.) tells a Story of a poor Shooemaker, whom his Maſter Epaphroditus fold off as a Slave of little uſe. In ſome 


A 4 g be "* got the Honour of Working at his Trade for the Emperor; and then twas pleaſant to ſee how Epaphroditus made 


——— Hence there ſprin 


things 


7 That all Men are to be accounted 
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things, and vouchſate not to others the leaſt Indul- 
gence, they demand the Principal Share of com- 
mon Honours, and of common Goods; though their 
Right and Title is not diſtinguiſh'd by any peculiar 
Excellence or Advantage. For as in raiſing an E- 
difice, a Stone which by reaſon of its rough and an- 

lar Figure, robs others of more room than it fills 
it ſelf, and upon account of its exceeding Hardneſs, 
cannot conveniently be cut into Regularity, and fo 
hinders the whole Frame of Building from cloſing 
together, is thrown aſide by the Workman, as un- 
fit for all Uſe and Service; ſo thoſe agorix]er, thoſe 
greedy Churls, whoſe rough and ſavage Temper in- 
clines them to heap Superfluities on themſelves,and to 
deprive others £ meer Neceſſaries, and whoſe vi- 
olence of Paſſion makes them uncapable of being 
reclaim d, are indeed the great Impediments of So- 
ciety, and the Plagues of Mankind. Hence it is a 
Command of Nature's Law, that % Man who has 
not obtain'd a particular and eſpecial Right, ſhall arro- 
gate to himſelf a larger ſhare than his Fellows; but 
ſhall admit others to an pn agen of equal Privileges 
with himſelf (a). Therefore the Commiſſioner in 
Livy (b), who came to treat with the Common Peo- 
ple in Sedition, was guilty of Infolence, when he 
told them, Satis ſuperqʒ humilis eſt, qui «quo jure in 
civitate vivit, nec * Str injuriam, nec patiendo. 
He is humble enongh, and indeed too humble in a 
State, who is content to live upon equal Terms and 
Rights, neither doing an Injury nor taking one. As 
if it were a hard Caſe, that the Privilege of Nobility 
ſhould not be ſtrong enough to difpenſe with that 
Fundamental Law of Equity, Do as thou wouldſt be 
get done by (c)! On this Principle is built 

Plio. Pane- that gallant Compliment of * Pliny to 
6Jr.& * g. the Emperor Trajan, Unum ille ſe ex 
nobis, & hoc magis excellit atque eminet quod unum 
ex nobis ſe putat : nec minus hominem ſe quam homi- 
Mibus tf meminit. He thinks himſelf one of us, 
and 'tis this makes him more our Superiour, that be 
paſſes in his own Judgment for our Equal, and remem- 
bers himſelf to be no leſs a Man than the meaneſt Sub- 
ject whom he governs. For that excellent Prince 
when he accepted the Supreme Command, had pro- 
miſed that private Men ſhould find him ſuch an 
3 as he himſelf deſired to find, whilſt a 


— 


private Man (3). Galba in Tacitus (4), give g. 
an admirable piece of Advice to the * 1 
Utilifimus idem ac breviſimus bonarum 2 
rum delectus eft cogitare, quid aut volueris 1 
Principe aut nolueris. The beſt and the Porte 1 
obtain the true Art of good Government, ts to confily 
what you would your ſelf approve, and what Jou vol 
condemn in another Prince; and ac or dingly to yr; 
605 the former, and to avoid the latter. And 41 
(e) joyns in the ſame wiſe Direction; This (ays 10 
is the Sum of my Advice, em ſuch behaviny u. 
wards an Inferior, as you would have a Superior er 
towards you (f), | 
V. The ſame Equality teaches a Man how to d. 
ry himſelf, in cafe he be appointed Arbitrator a 
any pry > betwixt others, namely, that he tr:g 
them as Equals, and give no Favour or Indulgence i 
one above the reſt, except ſuch as he can claim by jr. 
tue of ſome peculiar Right. For he that by a part 
Oy of one Perſon to another, violate the 
ule of Natural Equality, is at the ſame tine 
guilty of an Injury, and of an Affront, by dey: 
ing a Man what is his juſt Due, and by detractig 
from that Worthineſs, which Nature gives him in 
common with his Fellow (1). It follows a1 
Corollary from this Doctrine, that if the thing 
which is to be diſtributed amongſt many, admit 
not of a Diviſion, the Perſons who have an equl 
Right to it, uſe it in common, and without flint, 
if the quantity of the thing will allow it; if not 
that they then uſe it in a certain and limited mas 
ner, and with proportion to their Number, For it 
is not poſſible to find out any other way of obſe: 


ving an Equality in theſe Caſes. But il the thing 


can neither be divided, nor poſleſs'd in commal, 
then the uſe of it ſhall either be taken by tuns 
(2) (g), or if this Courſe too fail of Succeſs, andi 

ikewiſe one of the Contenders cannot give theothen 
an Equivalent to ſecure to himſelf the whole Fa. 
ment of the thing deſired, then one ſhall carry! 
from the reſt, by the fair Deciſion of a Lot; wii 
is the moſt proper Remedy that can be applied t 
all Differences of this kind, in as much as it tak 
away the Notion of Contempt, by ſetting, all te 
Parties on a Level, and if it does not favour 
Man, yet does not in the leaſt diſgrace him) 


1 


* 


(3) The excellent Saying of Seneca to this purpoſe is very remarkable, Sic cum inferiore vivas, quemadmodum tecum velles (i 


periorem vivere, Deal ſo with your Inferiors, as you would have your Superiors deal with you. Epiſt. 47. E de ira c. 28, 


| Mr. Barbeyrac's NOTES on § 5. 


(1) For as an ancient Author (viz. Livy, 1. 34, c. 4.) ſpeaks, Quod alii liceat, tibi non licere aliquid naturalis aut pudoris a ® 
dignationis habet. That what is lawful for another, ſhould not be lawful for you, creates a natural Shame, or a natural Indignat 
2) When things are to be enjoyed by turns, the Lot muſt decide who ſhall have the firſt turn. Hobbes c. 3. $ 17- 1 
a) Thus the Tribune of the Commons ſpeaks in Dion ſius Halicarnaſſæus, Antig. Rom. lib. 7, c. 41. With regard to rhe und 
written Laws of Nature, O ye Senators, we demand that the People may thus far enjoy the ſame Rights with you. We 
that thoſe of your Number who excel in Vertue and in Fortune, ought to poſſeſs the chief Offices and Honours oi: 


But this Privilege we preſume may be fairly challeng'd by every Member of a Commonwealth, to be ſecured from Injuries, * 


f rhe Sat 


ro obrain N againſt thoſe who offer them. La&ant. Div. Inſtit. 1. 3. c. 21. He that would bring Men to an Equality, ed 


rake off al 


the vain humour of Arrogance and Pride; and ſhew thoſe who ſwell with Power and Grandeur, that they are | 


on the Level with their moſt needy Vaſſals. Add. Sen. de Ira, ſ. 2. c. 28, (b) Book III. Chap. 53. 


(d) Hiſt. 1. 16. (e) Epiſt. 47. (F) Hence appears the incole 
Nunquam ſic cura Derum | 
Se premit ut veſtre mort i veſtireq, ſaluti, 
kata vacent ; procerum motus hec cuntt.; ſequunt ur, 
Humanum paucis vivit genus. 


(ce) See the arrogant manner of the Satisfaction given by the Duke of 22 to Mareſcote in Gramond. Hiſt. Gal. |. 8. 
rable In 


olence of that Saying in Lucan. J. 5. v. 340. 

—— —Heaven thinks not on the vulgar Herd, 

Their Deaths to haſten, or their Lives to guard; 

Fortune diſdains to court ſo mean a Care, 

Nor leſs than Ceſar is a Mark for Her. 

The Fate of Subjects on their Lords muſt turn, 

And little Mortals for the Great are born. do ain® 


- This my Lord Bacon calls a Gygantean Temper of Mind, poſſeſſing thoſe grand Diſturbers of the World, who ſcem were! 


nothing leſs than co render all Men happy or miſerable, according as they appear their Friends or Foes and as 
make all Nature bear their own Image; which is properly fighting againſt Heaven. De Augment. Scient. I. 7. c. 2, 

(s) Curtius l. 7,c.6. In this hot Contention between the two Parties of Horſe and Foot, for the Honour of 
Prince, Alexander finding it would be difficult for him ro make the choice, and that he could not ſatisfie one O 
diſguſting the other, commanded they ſhould bear his Litter by turns. ()) Proverb, XVIII. 18. 
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5 by N atare 


Cap, II. 


Equal, 17 


— 


eee 4 . 
Hlles (a) has divided Lots into two forts, Ar bi- 
trary und Natural. The former 1s ſuch as the Com- 
relitors agree upon, engaging to ſtand to the E- 
bet, whilſt they cannot by any Art govern or lore- 
ſe it; and thercſore this ind of Lot with regard 
i) Men, depends entirely on meer Chance and For- 
tune. Natural Lot, he ſays, is either fi /t Serzure, 
Ir waich a thing which can neither be enjo d in 
Ummon ror divided, paſſes to him, who ſhall firſt 
lr Hands on it with a deſign to keep it; or Pri- 
og: nature, by virtue of ſuch Paternal Goods as 
can neither be divided nor poſſeſt in common by 
many Childzen, are adjudg d to the Firſt-born. 
Yet if we accurately conſider things, there will 
appear to be no proper Lot but what we ma call 
jrlitrary. For tis not caſie to aſſign a Reaſon 
iy ſuch an Event as a Man cannot procure b 
tic own Induſtry, ſhould £7 him a Right whic 
ſhould hold good againſt his Equals, unleſs this 
Right was aflign'd or adjudg d to this particular 
Eoent, by the Arbitrary Appointment and Agree- 
ment of Men. Thus a thing which no one has a 
particular Riglit to claim, belongs (3) by Compact 
to the firſt Seizer; becauſe when ict Proprieties 
were introduced, there ſeems to have paſs d this ta- 
cit Agreement amongſt Men, that thoſe things 
which were not peculiarly aſſign'd to any Owner, 
and yet could not without a prejudice to Mankind 
be always leſt in common, ſhould be the Right of 
the firſt Poſſeſlor. And thus too the Right of Pri- 
moge niture, owes its original to Humane Conſtituti- 
on and Compact. For otherwiſe, why 1hould the 
younger Brothers born of the ſame Parents, be pla- 
ced ina worſe Condition than the Eldeſt, barely up- 
on account of an Accident or Circumſtance, which 
it was not in their power to hinder (0)? Now the 
reaſon why theſe two Claims by Primogeniture, and 
i Siſure, are ſometimes, though improperly call'd 
Lits, is this, becauſe they cannot be foreſeen or di- 
re&ed by any power of Humane Induſtry, and be- 
cauſe it reflects no real Diſgrace on a Man to loſe 
the Preference, tor want of theſe Advantages (4). 
VI. This Rule of Equality is likewiſe tranſgreſs'd 
by (1) Pride, when a Man (2) for no Reaſon, or with- 
W out {uſſicient Reaſon, prefers himſelt to others, bear- 
ug a lofty Carriage towards them, as. baſe Under- 
lings, umrorthy of his Conſideration or Regard. 
Hos vaſtly diſtant this Temper is from the Ver- 
ue of Generoſity and true Greatneſs of Mind, Des 
$ Cartes has moſt elegantly ſhewn in his Treatiſe of 
e Pafions. © He lays it down as a Principle, 
I that it is one of the chief Parts of Wiſdom to 
5 know how and on what Accounts every one 


e ought to eſteem or diſeſteem himſelf; and then 
he makes out, that the only juſt Cauſe of eſteeming 
* ourſelves, ariſes from the lawful uſe of our Power 
of free Choice, and from the Command and Autho- 
* rity which we exerciſe over our Wills; ſince be- 
«* ſides the Actions which depend on that Faculty, 
there is nothing in us that can properly merit 
„ Praiſe or Diſpraiſe. Hence hè concludes, the true 
Notion of Generoſity which Prompts a Man to 
„value himſelf as highly as in Reaſon he ought, 
* to conliſt in this, that he acknowledge er 
to be truly bis own but this free Dilpoſition 
„his Will, that he be ſenſible he cannot purchaſe 
* Blame or Commendation, otherwiſe than by the 
ill or the good uſe of this Power, and that at the 
* ſame time he feel within himſelf a full Pur- 
„ poſe and Reſolution of uſing it well. He pro- 
4 ceeds to obſerve, that thoſe a: A have ſuch a true 
«* Senſe of themſelves are eaſily inclin d to think, 
* that every Man judges of his.own Worth in the 
* ſame manner, ſince there is nothing in this No- 
tion which hath an D on externa 
-” Tm or Perſons, That for this Reaſon they ne- 
ver deſpiſe others, but are ready to excuſe their 
« Faults, as 2 rather from Miſtake, than 
* Deſign. That as they think themſelves not much 
< Inferior to thoſe who exceed them in Wealth, Ho- 
* nour, Beauty, Wit, or Learning, knowing that 
* theſe Advantages ought not to come inte the Ac- 
count; ſo when they find themſelves poſleſs'd of 
the like Goods, they do not ſanſie they are much 
„Superior to thoſe who want them. Hence, he 
« ſays, there is diſcoverable in the moſt generous 
„Spirits an honeſt Humility z a Vertue conſiſting 
in the Reflection which we make on the Infirmi- 
ty of our Nature, and u the Miſcarriages 
which we either have formerly been guilty of, or 
may be hereafter, theſe being no leſs than we ſee 
committed by others; whence it comes to paſs, 
that we prefer not our ſelves to any Perſon liv- 
ing, wiſely conſidering that all Men have the 
ſame Faculty of Free-will, and may all ii loy 
it to as good uſe, He remarks farther, that thole 
who entertain a good Opinion of themſelves for 
any other Cauſe, are not endued with real Gene- 
rolity, but puffed up with empty Pride, which 
as it is always Vicious, ſo it is aggravated the 
more, the more unjuſt the Cauſe 1s on which the 
Self-Conceit is founded. And the moſt unjuſt 
Cauſe of Pride, is the being proud without Cauſe; 
that is when a Man being conſcious to himſelf, 
that he hag no real Merit which ſhould entitle 
him to Eſteem, imagines Glory to belong to 


cc 


_—— — 


4) This Point is more largely diſcourſed of, Lib. 4. c. 11. 


8 


0) Pride taken in irs moſt exten 
Per irom & t. Note 1. 
. 2. c 4. 
: £ ) hen oy one has lawfully gorten a Right which 
sought not 
We Author ſays in 
3 * 2 Paſlage our of Euripides, ſhewi 
85 MN the contrary have the greater affect 
vie. Iphig. in Aulid. v. 343. 
0 Man will eavy Perſons in Aut 


Mr. Ablancours delivers the ſame. 


(a) De Cie e 2 fl 7 ; 
(6) Therctacs $, &c. Leviath. Engl, p. 78. 


us, that if any one 
on for his Friends, 


(3) We ſhall make it appear in its proper place, that chis is a falſe Suppoſition, See Lib. IV. c. 4. part. 4. Note 2. 


Mr, Barbeyrac's NOTES on 8 6. p. | | 
five Meaning does not always directſy oppoſe the Natural Equality of Men, as may ap- 
All char our Author fays here refers only ro Mens Reputation in general, 
g elle than a very high Opinion of a Man's ſelf. See Tirius Obſerv. 179, & c. and Thomaſins's Inſtit. of Furiſpr. Div. 


He allo recites a Paſſage out of Lucian, Tom. II. p. 1 
hority, if they uſe their Power with Moderation. 
What goes before, and what follows after,” deſerves Reading. 


Ariſtotle ſays, Brothers are equal, except they differ in Age, Ethic. 8. c. 12, 
5 254"C | 


_— 


8. & Lib, 3. c. 9. $2. & Lib. 7. c. 7. 5 11. 
315. 


or Pride in general ſigni- 


gives him a Preheminence above others, he ought to value 


provided that he avoid all vain Oſtentation, and all Contempt of his Inferiors. And on the other ſide Iuſeri- 


in chis caſe to refuſe them a preference, but pay them the Honours which they may lawfully require, as our 
his Treatiſe of the Duties of Men and Citizens. Lib, I. 


C.7.S 5. Our Author cires at the bottom of this Para- 
is arrived at a degree of Diſtinction, he ought not to be proud, 
by how much he ſees himſelf in a better Condition to do them 
4. of Images. Oydils 38 dv porno Oc. 

'Tis the abuſe of Power that begers Envy. 


« every 


: ** a nA „ al td n. tins hd 9 
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18 That all Men are to be accounted Boox Ill 


1 


— 
Cu- 
< every one that pleaſes to uſurp it, and that the nable, and inflames the Sufferer with: 46 3s 5 
ter Share a Man claims of it, the greater he violence of Anger and Revenge. For we peck verergn 
& really enjoys (3). A Vice ſo extreamly abſurd, ny Perſons who will expoſe their own Lic. m. Benefit: 
© that tis ſcarcecredible any ſhould proſtitute them- ſent Danger, and much more break the wg pre- (a). „ 
& ſelves toſuch a Baſeneſs, were there not a Pack of others, rather than put up ſuch a grating In Ne pinabl 
“ idle Flatterers in the World, who by their falſe ty. In as much as every Act of this Natur Bit the W 
< Praiſes, ſwell Men of heavy Parts, into this moſt Wound to a Man's Glory or Reputation, of wh 2 and In 
** ſtupid Degree of Folly, which the Poet (a) calls a Goods we are more proud, and more tender) 1 ſubmut 
kind of Madneſs. ſible than of any thing elſe we poſſeſs, and f er. reign? 
Nor does a Man's Advancement to Honour or ſafe and flouriſhing State of whack, dns then mfr 
Power, give him any juſt Reaſon to be Proud; on Pleaſure of our Mind conſiſts 2 - - 
which Point Menalaus in Euripides (6), thus admira- VIII. From what has been offer'd on this Head; 15 Gul: 
bly expoſtulates with Agamemnon. is eaſie to diſcover the Abſurdity of that Op & ble { 


derived from the Ancient Greeks, of ſome Aer. i 


fed 20 ich u, AMοοννν Ddaydidars, Ke ing Slaves by Nature, Which if taken in 
«72139 ee Crudeneſs of Senſe as it bears in the Expreſt * 
Tou know when with Ambitious Aim you ſtrove, directly repugnant to that Natural Equality, which or d1mi 
To lead the Greeks to Troy, and rule the War, we have been endeavouring to eſtabliſh (. Thy Conſent 
How meek you loo d, how low you ftoop'd to reach much indeed 1s moſt evident, that ſome Men ar Fact of 
The e Hand; your Hoſpitable Gate, endued with ſuch a Happineſs oſ Wit and Parts, x of Abr 
Frte of Acceſs, let in the Vulgar Tide; enables them not only to provide for themſelye and i caſe thi 
Ton, as in order thro the Ranks you paſt, their own Affairs, but to direct and govern eth WE miſlion 
Vith Conrteons Arts of Popular Addreſs, - And that ſome again are ſo extream P/ Stupid and an's De 
Satuted, Man by Man, the gaping Crowd, Heavy, as to beunfit to govern themſelves, ſo thi mong / 
And ford your Honours on unwilling Clowns : they either do Miſchief or do nothing, unleſs othey of Fre 
That low Compliance might advance your Pride, ide and compel them. And farther, that thee Wh bard C 
And in the common Market Purchaſe Praiſs aft * commonly furniſh'd by Nature, wit I Congue 
But Maſter of your Wiſh, and voted Chief ſtrong and hardy Bodies, are capable of bringing by the | 
Of our wiited Force, lofty you grew many notable Advantages to others by their Labour i ting to 
In Manners as in Place; your Doors were barr'd, and Service. Now when theſe have the Fortune nme „e 


Four Friends (once Friends, but now intruding Slaves) live in Subjection to a wiſe Director they are vit: .f Aat 
Drove back with Scorn; your ſelf, like ſome Rich Gem, out doubt fix'd in ſuch a State, as is moſt agree neſs of 


Deeply encas'd, and veild from Vulgar View, able to their Genius and 4 If therefore Men by 
But a good Man, if Wealth or Dignity theſe two Parties of Men voluntarily conſent tothe Fredo. 
Exalt his State, ſhould keep his Soul unmov'd Eſtabliſhing of ſome common Government - |y 3 


From Vertu?'s Centre, and elude the Charms mongſt them, it is conſonant to Nature, that tie WW to it: 
Of ſwellmg Inſolence , ſhould freely ſmile | former be inveſted with the Power of Commanding, T by N 
On Friends beneath, and ſerve them with more Will and the latter with the Neceſſity of Obeying, by | he ſt 
hen his improv'd Condition gives more Power, which Method the Intereſts of both will be bel | Man 

| promoted and ſecured, And in this Senſe we may pollil 
Lucian (c) has left an excellent Obſervation to without Danger admit of Ariſtotle's Aphoriſm, lal ruth! 


the ſame purpoſe z No Man, ſays he, will envy one down in his firſt Book of Politicks, c. 2. Td u & Nature 
advanced ogy wok ben and Grandeur, if he ſee him «wave» Ty davis regwgzr, 8&c, which according t0 "tude e 
bear his Fortune with Moderation. (2) Heinſius his Paraphraſe, runs to this purpoſe; M 7th 

VII. A much heavier Breach of this Equality is it, thing is more ſuitable to Nature, than that Yoſt wh excl RED <1 tor : 


for a Man to ſhew his Contempt of others, by out- in Underſtanding and Prudence, and are able to Jute , 1 
ward and open Signs; whether by Actions or Words, of things at a Diſtance, ſhould rule and controul tho 
by a Look or a Laugh, or any ſuch Affront; one Tho are leſs happy in theſe Advantages; on the oth pers 
kind of which is often expreſs'd by troubling hand, thoje whoſe bodily Strength and Vigom, ene WR w_ 
another with a Ridiculous or a diſagreeable Preſent them to put the Commands of wiſer Men in Executin, e Se, 


(d). Which Sin is to be reputed fo much the more are by Nature framed and deſigned for Sul ection ms by & uct 
Heinous as it gives the higheſt Provocation imagi- Obedience. From this Conſtitution of things, the H =. her 
| — ; con 

(3) This Vice is not only ridiculous in itſelf, and with relation to him that is guilty of ir, being io tooliſh as to value hinſcl BE ng o 
without any ground, bur is very injurious to others; ſince he muſt ar leaſt imagine, that the reſt of Mankind are ſuch S > lan a 
and Fools, as to pay their Reſpects to Perſons of no manver of Merit. elt the 


Mr. Barbeyracs NOTES on S J. p. 316. g 
(1) There is a Paſſage in Mr. de Ia Bruyere's Characters in the Chapter, Of Man, worthy of our Reading, becauſe it 7 1 
and illuſtrates the Notion of our Author. Tis this: They who take away our Goods by Force or Injuſtice, and rob us 0 F 
Honour by Calumny, ſhew their Hatred to us ſufficiently ; but yer they do not equally prove that they have no Eſteem N. 1 
On the contrary, Mockery is an Injury, which leaſt ot all deſerves Pardon; it is the Language of Contempt, and ſuch an 0. Rery 


ne Ch: 


is caſilieſt underſtood ; it attacks a Man in his laſt Entrenchments, i. e. the Opinion of himſelt; it readers a Man ridicuo a lem 
his own Eyes, and convinces him that he has the worſt Diſpoſition to him poſſible, and ſo renders him irreconcileable. = 


| Mr. Barbeyracs NO ES on S8. p. 316. , = Due 
(2) There is a Letter of Dan, Heinſius's in the various Readings of Janus Rut ger ſius, l. 4. c. 3. wherein he ſne ws, W 
did not ſpeak of the Natural Condition of ſuch as are naturally diſpoſed to be Slaves, but of their Natural Servitude. F a 
endeavours to reconcile che Maxims of Philoſophy with the Civil Lawyers, who ſay, that Slavery is contrary to Nature. 8 2 
following, and Lib. VI. c. 3. 8 2. | | | 1 (a) 4 


| (a) Pindar. Olymp. 9. Tu xavy au; mpg taps aria Froxgixes. To boaſt unſeafonably is the Character of Man Its 
(6) Iphigen. in Aul. (c) De Imaginibus, (d) Add. I. 5. ſ. 1. D qui ſatiſdare cogantur, Matt. V. 22. brian Wn acco, 
le) And therefore Strabo, 1. 1. ſpeaking of thoſe who adviſed Alexander to treat all Grecians as Friends, and all 84 Perſons; -omman 
Enemies, wiſely obſerves, that the Diſtinction ought rather to have been founded in the Goodneſs, than Badueſs of che W 
.mavy Grecians being wicked and cruel, many Barbarians vertuous and obliging. 8 zreif 2 


—_ Ry ** 2 LY 


Cue. II. 


by Nature Equal. 


the Slave receive equal Advantage, the 
the Conveniencies are alike on both ſides 
(a), Yet it would be the greateſt Abſurdity ima- 
inable to believe, that Nature actuall inveſts 
% Wiſe with the Sovereignty over the Weak 
and Imprudent, or with a Right of forcing them to 
ſubmit and obey againſt their Wills. For no Sove- 
reienty can be actually eſtabliſh'd, unleſs ſome Hu- 
mane Deed or Covenant precede. Nor does a Natu- 
fal fitnels for Government preſently make a Man Go- 
vernour over another, who is as Naturally adapted 


rereign and 
Benefits and 


table for another, is it theretore lawſul for me to 
force it upon him _ his Inclination. For all 
Men enjoy a Natural Liberty in the ſame Meaſure 
and Degree, which before they ſuffer to be impair'd 
or diminiſh'd, there muſt intervene either their own 
Conſent, Expreſs, Tacite, or Interpretative, or ſome 
Fact of theirs, by which others may obtain a Right 
of Abridging them of their Liberty by Force, in 
caſe they will not part with it by a Voluntary Sub- 
miſlion. *T'was therefore well urged by Quinctili- 
an's Peclaimer (). What bath Nature produced a- 
mong/t all her Works which ſhe hath not ſet in a State 
of Freedom? I forbear to ſpeak of Slaves, whom the 
bard Chance of. Var bath deliver'd up as a Prey to the 
Conquer ours, though they were born by the ſame Laws, 
by the ſame Neceſity, by the ſame Accidents contribu- 
ting to their Original. They draw Breath out of the 
ſame free and common Air; and twas not the Decree 
of Nature which gave them Maſters, but the Unkind- 
neſs of Fortune. *Tis a Maxim of Ulpian, that all 
Men by a Natural Right are born free (c); which 
Freedom Grotius interprets, © To be ſuch as is on- 
y a Privation ot Servitude, not a Contradiction 
to it; that is, it provides, a Man ſhall not be 
© by Nature a Slave, but it gives him no Right that 
* he ſhall not become a Slave afterwards; for no 
Man is in ſuch a Senſe Free, as that it jhall be im- 
* potlible for him to loſe his Liberty. The ſame 
Inch may be thus explain'd in other Words; ſince 

Nature hath produc'd all Men Equal, and ſince Ser- 
MMtude cannot be conceiv'd without Inequality, (for 
*rmitude neceſlarily brings in a Diſtinction of Su- 
erior and Interior : Whereas in the Notion of Li- 
, it is not requiſite that we ſhould have an In- 
Werior, but *tis ſufficient that we are Subject to no 
Puperior;) it follows that all Men Naturally, and 


o be Free. But Natural Ability, or the Poſſeſſion 
*& ſuch Qualitics as are Requiſite for any State, do 
Wo nmediately ſet a Man in that State. Every 
e who hath Capacity enough to rule a People, or 
We” command an Army, is not without more adoe a 
S! 16 or a General. Nor can ſuch an accompliſh'd 
n as Horace's Lollius preſently challenge to him- 


Y elt the Con ul n 5 
dan 6h ag Faſces; tho' he fully anſwer that 


— Eft animus tibi 

um; prudens, & ſecundis 
emporibus qubiijqz rectus 
Findex avare fraudis & abſtinens 
ucentis ad je cunQa pecunia; 
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tor Subjection; nor, ſuppoſing a thing to be profi - 


Putccedently to any Humane Deed, are conceiv'd 


A Soul with Sage Experience fraught, 

Whole generous Worth and ſteadfaſt Thought, 
Nor Frowns of Adverſe Fate could grieve, 
Nor ſmiling Happineſs deceive, 

A Mortal Enemy to Knaves, 

And Gold that makes them: Gold enſlaves 
The wicked World, but owns its Charms 

A Match too weak for Vertues Arms. 

Not Conſul of a ſingle Year, &c. 


And what Plutarch reports of Pelopidas, that he 
held the Supream Command longer than the Laws al- 
low'd of, leaſt his Succeſſors thro' Idleneſs or Miſ- 
management, ſhould prejudice the Affairs of the 
State, muſt be look'd on as an Inſtance, not of an 
_— Right, but ot an extraordinary Indul- 
gence (d). : 

And here too we have an ity of inter- 
preting that ſaying of Albutius in Seneca (e), which 
is commonly cited on this Subject. By Nature a 
Man is neither Bond nor Free, 'twas Fortune that 
afterwards introduc'd ”_ Names. That is, ſo long 
as all Men were Equal, they could not be diſtin- 
guiſh'd in our Mind by ſuch a State as is oppoſite 
to their Natural State of Equality. But afterwards, 
when thoſe who loſt or quitted that Natural State, 
got the Appellation of Bondmen, in like manner 
thoſe who retain'd it did now entirel engroſs the 
Title of Free, The thing may be explain'd by. this 
familiar Inſtance in a like Caſe; ſo long as there 
are no Military Men in a State, the Subjects all 
keep the ſame common Name and Condition; but 
when part of the Subjects are lifted into armed 
Troops, the Diſtinction of the Souldzery and the 
Country immediately ariſes. And according to this 
Explication may we admit of that Notion, which 
Ariſtotle (f) cites and rejects, that Bondage and Free- 
dom owe their Original to Law. For were not Ser- 
vitude introduced by humane Compacts and Conſti- 
tutions, ſuch a Difference would be unintelligibl 
all Men being — by Nature in the ſame equal 
Statez as the Emperor ſpeaks in the Inſtitutions 
(gs), whereas before all Men enjoy d the ſam? general 
Name, the Law of Nations brought in three kinds of 
Men, Liberti, Servi, and Libertini; Men that are 
born Free, Men that are Slaves, Men that heing at firſt 
Slaves have obtained their Freedom. Or it may be e- 
nough to juſtifie that Saying, which Ariſtotle diſ- 
likes, to give 1t this Senſe, the Rights of Liberty and 
Servitude, as they are conſider d in Men living under 
ſettled Governments, are defined by Civil Laws, 

Many other Conſiderations there are of ſufficient 
age, to overthrow that vain and groſs Opini- 
on of Slaves by Nature. For there is ſcarce any Man 
ſo dull and ſtupid, but he fanſies it will be more 
proper and convenient for him to live according to 

1s own Inclinations, than to ſubmit himſelf to the 
Command, and to the Pleaſure of another, This 
Natural Deſire appears more evidently in whole 
Nations, none of which are ever ſo low-ſpirited as 
to prefer a Foreign 1 to a Prince of their 
own Country and Rade. Laſtly, ſince Nature does 
not actually conſtitute any Superiority or Govern- 
ment, and ſince thoſe Natural == whom Ariſtotle 


Ie Conſul. . 4 
l mjulq; non unius anni, Kc. I. 4. Od. 9. ſpeaks ſo much of, are commonly Men of ſtrong 
2 3 0 . 1 | 4 : | 25 N * — 

E dach Apuleing In hilf ph. delivers the ſame Opinion. Ir is moſt agreeable, ſays he, that a Man who is neither by Nature nor 


WW" account of his 
ending. (6) 
% Add, Corre/. 


prepared {or a right way of living, ſhould not govern, but be govern'd ; ſhould be a Servant, not a Maſter; ſhould up- 

own Weakneſs and [ncapaciry be under the Controul of others; ſhould ſuſtain the part of Obeying, not of 

Declam. 13. (e) Utpote cum jure na urali omnes liberi naſcerentur, &c. Digeſt. I. 1. de Fuſtitia & Fire. 

Nep. in Epaminond. & Live 1,26, c. 2. (e) III. Controverſ. 21. 
| | C 


(J) Polit. I. 1. c. 3. (g) Lib. 1. tit. 5. ſ. 1. 
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20 That all Men are to be accounted, &c. 


Book III 


Hands and able Bodies, there would be a hard Scuſ- 
fle betwixt them and their wiſer Neighbours for the 
Maſtery; in which Contention the latter Party with 
all their Sagacity, could not promiſe themſelves 
any infallible Succeſs. Ariſtotle's Argument bor- 
row'd from the Poets, deſerves likewiſe to be 
thrown out as moſt. Arrogant and Unreaſonable. 
Therefore, ſays he (a), the Poets tell us, tis juſt (3) 


the Greeks ſhould rule the Barbarians, as if to be a 


Barbarian, and to be a Slave were naturally the ſame 
thing (b). For according to this Doctrine, it we 
had a Mind to deſtroy any Nation differing trom us 
in 'Cuſtonis and Manners, it were only to brand 
them with the reproachful Name of Barbarians, and 
then to invade thei without farther Colour or Ex- 
cuſe. It is maniteſt, that this abſurd Notion of the 
Grecians aroſe chiefly trom hence, that they were 
wholly inclin'd to a Democratical Government: 
Whereas their Mighty Neighbours the Perfians were 
conſtant Maintainers of a Monarchy, whom tor this 
and other Reaſons they mortally hated beyond all 
nds of Juſtice or Humanity, On this account 
ſocrates (c) calls the Perſians pon moneuwiur, Enemics 
Nature to the Greeks, © And ſays that in the 
general Councils vr Aſſemblies, before any Buſi- 
« neſt was tranſacted, a ſolemn Curſe was denoun- 
«*-ced againſt thoſe who ſhould deſire Peace or 
« Frienduthip with the Perſians; and that at the 
« Great Feaſt of the Myſteries, the publick Heralds 
* forbad all of that Nation, as Murderers, to be pre- 
« ſent at the Holy Ceremon x. 
As for Araſtotle's whole Diſcourſe on this Subject, 
we ſhall put a more Reſpectful and a more tavour- 
able Guben on his words, if we ſay that b 
making two kinds of Servitude, Natural and Lega 
he means the former to be when a Man of more 
Strength than Wit, ſerves another, whoſe Parts arid 
Genius diſpoſe him for Command; in which Caſe 
both enjoy a Condition moſt agreeable to their Na- 
ture and their Neceſſities. And that the Legal 
Servitude which he ſpeaks of, is when a Perſon of 
Endowments and Abilities of Mind, is thro? 
the Meanneſs of his Birth, or the Hardneſs of his For- 
tune, compell'd either by his own Fear, or by 2 
lick Conſtitutions to ſerve a Maſter Inferior to him- 
ſelf in thoſe Accompliſhments of Mind; and when- 
ever this happens, tis ſcarce poſſible but that the 


Vaſſal ſhould hate his Lord; whereas on the other 


hand, theſe Relations produce a firm Love and a 
kind of Friendſhip, when each Party bears that 
Character which 1s moſt ſuitable to his Diſpoſition 
and to his Power. But {till this muſt be fixt as a 


CHA 
moſt undoubted Principle, that the 
_ 90 me nde does neither = ＋ 
a Right of impoſing a Condition of Serv: 
oblige the other to e it. e 
IX. It will be proper to add ſomewhat in thor 
concerning the other kind of Equality, which differ 
from the former, in that it is rather a Conſe 8 
than an Ingredient of the State of Nature; we 
call it an Equality of Power, or of Liberty .. 
which all Men are reckon'd Naturally Equal 20 
Reſpect, that Antece dently to any Deed or Con. 
pact amongſt them; no one hath Power over ang 
ther, but each is Maſter of his own Actions and 4. 
bilities. This Equality is taken away when Mey 
enter into a Civil State, where whilſt one or not 
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. 8 Inequalit] 
are inveſted with the Power of Commanding, ani ye in rel 
all the reſt enjoin d the Duty of Obeying, theres» ee 
riſes the greateſt Inequality imaginable between tio lib 8c. 


Sovereign and the Subject. But ſince there ſtill aps 
pom ome 1 even between the Fella 
1 


ubjects, not only with regard to Honour and E. 
ſteem (d), but likewiſe as to the Power which ane 
obtains over another; we may obſerve that pan d 
this Inequality proceeds from the State of Father: i 
Families, who being the chief Rulers before the li 
ſtitution of Publick Governments, brought into ſuc 
Governments the Power which they before held > iſh Fre- 
ver their Wives, their Children, and their Servant HOY 
(e). So that this Inequality being more Ancient 
than the Erection of Civil States, can by no mem 
owe its Original to them; nor do they give thi 
Power to the Fathers of Families, but leave it in 
their Hands as they found it; though in ſome Placa 
it is thought convenient very much to abridge, and 
to reſtrain it. It any further ——_— ag t0 
Power, be diſcoverable amongſt Fellow-Subyetts, it 
is plain the Fountain and the Occaſion of it nut 
be the ſupream Civil Authority. For thoſe win 
we ſuppoſe to have paſs d into a publick State, d 
at their Entrance on it, make over to their comma 
Sovereign, ſo much of the Power which they 
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poſſeſs d, as was neceſſary to ſupport this new Ut in fro 
ſtitution. And therefore in caſe any Perſon hade Hire hin 


fore this Change transfer'd to another, any Rig 
over himſelf, that Right would either ceaſe and e 
extinct in the preſent Regulation, or it mult fs 
mit to the Pleaſure and Diſpoſal of the Super 
Authority. But after a Man hath once join d hid 
as a Member to any Civil Community, he cam 
on any Account give another ſuch Power over nu 
ſelf, as ſhall hold Valid againſt the Right, *. 
red by the chief Ruler; ſimce this would be tod 
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(3) This Notion proceeded partly (as our Author obſerves) from hence, that the Gree&s were paſſionately in Love with te 
Liberty of a Democracy, whereas the Perſians were devoted ro Monarchy, partly from the exceſſive and inhumane Ha y 
which the Greeks had to the Perſians. Hence it is that Iſocrates ſays in his Panathen. that the Greeks are by Nature Enem" 
the Perſians. We may alſo obſerve, that the Gree&s in their publick Aſſemblies, before they made any Decrees, pronoun | i 
Anathema or Curſe againſt all thoſe Citizens who ſhould ſeek ro make Peace, or have any Friendſhip with the Perſians, ® 
the Celebration of their Myſteries, the Eumolpides and publick Heralds excluded from that Ceremony, in Hatred to the * 
all other Barbarians as Murderers, Panegyr. In fine, the illuſtrious Algernoon Sidney ſays, that the Natural Liberty of ar Al 
principle received by Gre:4s, Romans, Spaniards, French, Germans, Britains, and in a Word, by all Nations, who 5 — 
any Generoſity, long before the Nativity of our Saviour, inſomuch that the Aſians and Africans, a lazy and effeminate * 
becauſe they never attempted to preſerve their Liberty, nor were able to govern themſelves, deſerved the Name of — 
Nature, a Name given them by Ariſtot/e, and the Philoſophers of his Time, who made a very little difference between t ff ; 
Beaſts. See 8 1. in the Notes, Nevertheleſs, 'tis hard to excuſe Ariſtotle altogether for thoſe falſe Notions which he ha gdh, 
the manner how thoſe Nations ought to reſpe& and treat one another. See the place cited in my Preface out of Plutarch, 


and Ariſtotle himſelf at the Letters (4 & 4) and (117). 


(x) Polit. 1. c. 1» (U) Euripid. Iphig. in Aulid. BeeCdpoy , *Exanyes, &c. 


'Tis fit Barbarians own the Grecian Sway, 
And not that Greece ſhould ſerve a Larbarous Lord. 


| 1 
(c) -Panegyr. d Panathenaic, (4) Of which fee Book VIII. Chap. 4. (e) See the Firſt Chapter of the Author's [otro luci 


the Hiſtory of Euxote. 


wo. 


Wiſe Fature made the Law; twas Nature form'd 
Them to obey, and us to be obey d. | 
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ſerre both at once, Whatever Inequality 
re amongſt Fellow. Subjects commences, after 
ne dettlement of the Civil State, muſt take its Riſe, 
her from the Publick Adminiſtration, on account 
i which the Sovereign conveys by Delegacy, to 
{me of the Subjects, a command over others; or 
nom ſome certain Privilege, granted by the ſame 
Gpream governing Power. But Diſparity of Riches 


1nd conſequent 
Inequalities, W 


0% Compare Luc. Antiſt, Conſt ans de jure Ecclefiaft. tit. 3. 


Cuab. III. Of the Mutual Duties of Humanity. 


o independant Maſters, who tis impoiſi- does not of it felt, cauſe any In 


es. which ſer Bounds to our Natural Liberty and Equality, Nevertheleſs, we may o 
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Fellow-Subje&s; only as great Wealth affords Men 
matter of actual Hurt or Benefit to others, on which 
ſcore the poorer ſort are wont to ſeek the Favour 
of the Rich, by the moſt ſubmiſſive Methods of Ad- 
dreſs, either to obtain Advantage, or to fecure 
themſelves from Injury (a). But there is nothing 
in this Civil Inequality, any ways Repugnant to 
thoſe Precepts, which we have betore deduced from 
a Natural Equality (1). | 


Mr. Barbeyrac's NOTES on § 9. p. 318. | 
(i) People are obliged the more to reſpect — as —— 3 are always in an Eſtate of Natural Liberty 
ly in a pet fett Equality of Right one towards another, whereas if we come to 2 there are diverſe civ 


ſerve ſome Inequality among Peo- 


* A to their Reputatiod, either ſimple or with diſtinction. Simple Reputation is leſſened, or entirely loſt, when any 
| K. he Moxie of Civil Right with a wilful Defign, and thereby render themſelves worthy to be treated as the Ene- 
mics of Mankind, For a People that deals in ſueh a manner muſt be looked upon only as a Body of Thieves and Pirates. See 
Lib, 8. c. 4. $ 5- As to our Reputation with diſtinction, ſee what is ſaid in che ſame place at $ 15, Kc, 
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J. Every Man ought to promote the Intereſts of others, 
II. And that either —_— 
II. Or definitely by common Humanity. 
IV. A lefer fort of Examples, viz. 
'. Of allowing a way through anothers Land, 
VI. And for carriage of Goods. 
II. Vhether Toll may be required for . a Paſſage. 
VIII. Of our touching upon a ſtrange Shore. 


 Canavp. III. 
Of the Common Duties of Humanity. 


I. Of entertaining Strangers. 
X. C allowing a Settlement to Forigners. | 


T is but a poor thing not to have hurt another, 
er not to have robb'd him of his juſt Eſteem (a): 

Ius Negative Kindneſs to a Man will barely kinder 
in from having any fair Reaſon to hate, but can 
Wc lim little Encouragement to love us. To knit 
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add to this Forbearance of mutual Evil, the real 
" WTF aciice of mutual Good. The Debt which I owe 
; en «count of my being a ſociable Creature I have 
pot 7 Diſcharg'd, whilſt I have not eſtrang d a 
aus Aﬀettion from me by any Miſchievous or 


Winithul Deed; but I ought farther to promote 
actual Profit and Benefit, that I may ſhew it is 
W '\ciſure to me to ſee others Partners of my Na- 
e. and Sharers with me in the Goods which we 
. The near Relation which Men naturally 
once to another, is Joſt, unleſs it be cheriſh'd 
Wc &cpr up by a conſtant Commerce of kind Of- 
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XI. Of granting a Market, 

XII. Whether a Man be bound to buy a Strangers 
Goods. 

XIII. 9 permitting Marriages. 

XIV. # hether any fingle Perſon may be denycd what is 
common to all, 

XV. Of Beneficence. 

XVI. Of a Grateful, 

XVII. And ungrateful Mind, 


fices betwixt them (b). It was a noble Saying of 
Plato (c). Exasvc i ud y 3x tvTgG wovoy fore, Ard The - 
ow; iu T0 wi n n mergis wigitd)ar, in NN 71 0i ue ne 
7 Ne Nee e. Which Paſlage Tully has thus bor- 
row'd and enlatg'd upon in his Offices. Non nobis 


le's Minds more ſtrongly 8 it is neceſſary ſolum nati ſumus, &c. We are not born for our ſelves 


alone; our Country, our Parents, and our Friends have 
all a Share, and an intereſt in our Being. *Tis a 
Maxim with the Stoicks, that as the Earth and all the 
Productions of it were created for the Uſe of Men, ſo 
Men themſelves were, for the ou of Men, brought 
into the World, that they might Aſiſt, and Benefit, 
each other. In this we ought to follow the Guidance of 
Nature, to bring common Goods together, and freely 
lay them in Common, and by an Intercourſe of giving 
and receiving kind Offices, by Art, Induſtry, and by 
all our Faculties, to cement the Society of Man- 
kind (d). 


that. * * 
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* us that it was one of the Maxims 


- 1 Keaton 1s of Kin unto him; and 
\ 17. 
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bother. under a mutual Relation, from the ſame Principles, 
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() Nuantufum eſt ej non nocere, cui debeas prodeſſe. Seneca, Epiſt | | 
|: um e . 95. (b) Seneca, Epiſt, 97. What a thing is it nor to 
m whom you ought to benefit? (c) Epiſt. 9. ad Archiſt. (d) Idem Off. 3. magis eſt RK neck ye So Te is more a- 
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= 8 Nature, tor a Man to undertake all ſorts of Labour and Trouble, for the Service and Conſervation (if it were poſ- 
3 1005 1 _—_— World, than to live in Solitude, not only free from Cares, but in the midſt of the greateſt Pleaſures. Add. La. 
ere Phil. Jud. quod Deus eſt immutab. Thoſe Wretches ate worthy of the utmoſt Deteſtation who regard 
* pb me 7 Intereſt, and neglet the common Good of Mankind ; as if they were born for themſelves alone, and nor for 
ee dociety, tor their Parents, their Wife, their Children, and in general for all the World. Heliodorus Ethiop. 11. 
ould it all 5 amongſt the Gymnoſophiſts, never to neglect a Soul, when once entred into a Humane 
* ons 't 1411 17tO Danger or Diſtreſs. Liban. Declam. 19, When I do but peak the Word Man, I imply Mercy, Cour- 
n Kin els, Add. Philoſt. de Vit. Apol. I. 5. c. 1. Marc. Anton. I. 3. f. 4. The good Perſon conſiders, that whatever par- 
don lr that to care for all Men generally is agreeable to the Nature of a Man. Idem l. 4 . 3. 

zn tor tne ſake of each other. Add. id. 1. 4. 1. 4. Seneca Epiſt. 95. We are all Members of a great Body, Nature 


and for the ſame Deſigns. This inſpired us with a Love one for 


dhe taught us the Lefſons of Equity and Juſtice ; it is upon account of her Conſtitutions, that we ought to eſteem it 2 


greater 
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Now if the Law of Nature engages us to concern 
our ſelves with ſo much earneſtne 
our Fellow-Creatures, it muſt on the contrary con- 
demn it, as a thing vile and unworthy of a Man to 
rejoyce in the Afflietions and Calamities of others, 
eſpecially of Innocent Perſons; or on the other ſide 
on grieve and repine at the Proſperity of his Neigh- 

urs ? 3 | 
II. Now we may promote the good of other Men, 
either Indefinitely or Definitely, and this either ſo 
as to part with ſomewhat ot our own or not. A 
Man Indefmitely advances the common Benefit, when 
he ſo poliſhes and prepares his Mind or his Body, 


as to render them uſeful to the Publick; particular- | 


iy by Sagacity of Parts and Judgment, he diſcovers 
uch Irentions, as may ſerve the Neceſſities or the 
Convenizncies ot humane Life. Celumella (a) ob- 
ſerves with great Wiſdom, That it would be a 
* * the higheſt Value, and Advantage in 
* the World, if every one were ſenſible of his own 
* Ignorance, and always deſirous to learn what he 
* knew himſelf at preſent to be detective in. 
Hence it appears, that thoſe Perſons are guilty 
of a Sin againſt Nature's Law, who neglect to ex- 
erciſe themſelves in ſome honeſt Art or Employ- 
ment, by living unprofitable to themſelves, and 
troubleſome to others, uſe their Soul only 
to keep their Body from ſtinking. | 
— urs tantum & fruges conſumere nati; 
Born only to increaſe the number of Mankind, and 
to help. to rid, and devour the ſuperfluous Fruits of 
Nature. For the rooting ſuch uſeleſs Animals out 
of their State, the Egyptzans had a Decree, obliging 
all Men to give in their Names to the Magiſtrates, 
and withal to intimate by what Calling or Proſeſſi- 


on every one got his Livelihood. He that brought 


in a falſe Account, or practis'd an unlawiul way of 
Gain, was puniſh'd with Death (#) (1). In the ſame 


Rank we may juſtly place thoſe, who having a ſut- 


ficient Fortune leſt them by their Anceſtors, think 
their own Induſtry would be unneceſſary Trouble, 
ſince they have gain'd fo fair a Subſiſtence by the 
Induſtry ot others; and accordingly ſacrifice their 
Time and Thoughts to Sottiſhneſs and Sloth, Nor 
docs Virgil without good Reaſon align a Station in 
Hell, to thoſe uſeleſs and unmerciful Wretches, 


Qui divitiis ſoli incuhuere parutis, 


Nec partem poſuere ſus (c), 


—— Who to Lucie ſold, 
Sit brooding on unprofitable Gold; 


for Salt, . 


Of the Mutual Duties of Humanity. Book II] Cal 
It was a Law amon the Mile, . 

tor the good of had ſpent his Fathers 's Eſtate, e hone be A „ f 

Benefit of his Father's Sepulchre (d). Such OY - 15 

travagant Spendthrift, Manilius deſcribes. fs 

Ille patr1, natiſq; reus, quas ceperit ipſe a ky 


Non legabit opes, cenſumqʒ immerget in i 
Tanta fames animumgz cibi tam dira — 4 
Corripit, ut capiat ſemet, nec compleat unqua 
Inque epulas funus revocet, pretiumq;ʒ Sepulchri 0 


—— Who minds himſelf alone, 
He wrongs his Father, and he cheats his Sn. 
His Race in vain with ExpeRation wait, 
For in himſelf he buries his Eſtate. 

So vaſt his Gluttony, his Luſt ſo wild, 
That he devours himſelt, yet is not fill'd, 
And whilſt his Appetite proceeds to cray 
He eats his Funeral, and he ſpends his Grave. 

Mr. Creech, 


The Apoſtle amongſt the Reaſons, obliging a Map 
to Labour, ſets down this as no inconſiderable ont 
Ihe iy HU, Y Tg xf tern, that he may hure t 
give to him that needeth (F). And Horace could ak 
the covetous Man, 


Vlates, 
with th 
ty, Tc 
they tc 
fight w 
with 10 
lay vic 
them v 


— 


Cur eget indignus quiſquam, te divite ? 


Why ſhould any one undeſervedly reduced to pi 


verty, continue to want whilſt you abound? Puuly 
Such ou Churls are like Swine, good for n- Celat, 
thing till they are dead. The old Greek Hirn 
rallies them very pleaſantly, and repreſents then Conc: 
very juſtly. | | above t. 
. Virgil 
(2) I1av)G3r gee en eile, bog! & en e t 40. a 
Xeyag » Tre waglus, "ATAXCHAaY £5. Inven 
Ay wili;ns avmar ov, on wyrilar de 5 quran | Dug; 
KAngg!6morsy am voy Hiyvelas annbrecs 
The World may think you Rich, I'll ſay youre pow; Thoſe 
None e er was rich but he, who uſed bis Store, Or b 
Uſe it, and tis your own, but if you ſpare 
Till Death, you're only Steward for your Heir. = 
| us 
In my Opinion we ought not to judge more E ours, 
vourably of thoſe uſeleſs Burthens to the E W@nodiou 
who under the pretence of Religion, ſtudy A. Pes, or 
Improvement of a fat Carcaſs, and in a lubbef lence 


Lazineſs conſume the Fruits of other Mens ho! 


Labour. Zozimus the Hiſtorian, though in oda Bn  _ 


And dare not give, and ev'n refuſe to lend things as Profane as Paganiſm could make am (2) So 
To their poor Kindred, or a wanting Friend. yet has paſs'd a Cenſure ju n—_ on ſome 0 en, o, 

9 Mr. Dryden. theſe Monaſtick Brethren; they abſtain (ſays 11 
©. 5, 4s all 

. — —ͤ— *#\ - ) Hei 

greater Unhappineſs to do Hurt than to receive it: It is by her Orders that our Hands move ſo readily to the Aſſiſtance of of * = - 
injur d Neighbour, Let that good old Verſe be ever in your Mind and in your Mouth. nc ok 
| | Homo ſum, humani nihil a me alienum puto. E ber — 
| i 3 . in Comm , up. 

I ara a Man, and I eſteem boring 8 Stranger to me, which is of Kin ro Humanity. Let us lay our Natural 28 chf (9 On 


Humane Society is built like an Arc 
hinders the fall of the other. Add Bacon's Eff. 13. 


Mr. Barbeyrac's NOTES on Chap. 3. S 2. p. 320. BA 
(1) The People of Sardis had a Law to the ſame effect, as & ian relates in his Var. Hift, I. 4. c. 1. where ſee alſo roy. 10 
chis we may add, that the Senate of the Areopagus was obliged by Solon to enquire how every Man got his Livelihood, and pu 
chem who had no Buſineſs. The ſame Lawgiver alſo made a Law, that no Son ſhould be obliged to maintain his Father, # 
not in his Youth took care to bring him up co ſome Trade. See the Life of Solon in Plut arch. 
(2) Theſe Verſes have no known Author, but they are found in the Anthologia. 


77. Alian, Var, Hiſt. 1, 4. c. 1, mentions ſuch a Law amongſt the Saus 
(c) Ax. 6. (4) Ding. Laert. in Democrit. (e) Lib. 4. (F) Ephe/. IV. 28. 


(a) De re ruſtic. l. 11. c. 1. (5) Diodor. Sic. |. I. c. 
. 


of Stones, which is by this means only ſupported and upheld from Ruin, 


ho had 


j10s 
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Caae. III. 


„ lawful Wedlock (a), and fill City and Country 
ny . ſwarms of Men, uſeful neither for War, 
wor for any other ſervice of the Commonwealth, Tet 
len hace purſued their Deſigns with ſo much Succeſs, 
{rom thoſe times to the preſent Age, that y have en- 
ero[3'd to themſelves the great?/t part of the Lands and 
Hates, and under Colour of communicating all things 
vith the Poor, have almoſt reduc d all othe /s to Pover- 
n. To theſe we may add ſuch begging Strollers, as 
they tell us are found amongſt the Chineſe, who 
fpht with their Heads like Rams, till you part them 
with ſome piece of Bounty; or ſuch as threaten to 
hy violent Hands on themſelves, unleſs you give 
tiem what their Lazineſs craves (b). Valerms Maxi- 
mus juſtly commends the Cuſtom of the old Maſi- 
une who as he reports the Matter, Uſed to ſhut 

« up their Gates againſt all ſuch who made the Plea 
« of Religion a Cloak, and Shelter for Idleneſs 
thinking it highly worth their Care to remove by 
all the Methods of Diſcouragement , ſuch a 
falſe and dronelike Superſtition. (Lib II. Ch. II. 

) (3) | 
i 8 2 other Hand, thoſe worthy Perſons have 
een ever celebrated with the higheſt Praiſes, whoſe 
appy Parts and Study have invented new Arts, and 
—— of living; and then have not kept the 
Benefit ot them to themſelves, but communicated 
them freely to all Mankind. For as Horace ob- 


Wcrvecs, 


Tulum ſepultæ diſtat inertis 
Celata virtus L. 4. Od. 9. 


Conccal'd Vertue or Worth, has little Advantage 
above the dulleſt Idleneſs. 
Virgil has wiſely placed in his Elyſian Paradiſe, 


Iventas ——— gui vitam excoluere per artes, 
Qi; ſuz memores-alios fecere merendo (c). 
En. 6. 


Thoſe who by Arts invented, Life improv'd, | 
Or by deſerving made themſelves remember'd. 
Sir William Temple (4). 


Thus Antiquity advanced many (5) to Divine Ho- 
urs, wo had ren ered humane Life more Com- 

Podicus, by being the Authors of uſeful Diſcove- 
, or ot wiſe and wholeſome Inſtitutions (d) (6). 


EE as. 


ence the Retirement of great Men, whilſt they are 


capable of ſerving their Country in publick Em- 
ployments, is an Humility, not altogether com- 
mendable. And therefore it was too high a ſtrain of 
Philoſophy in Similis, chief Miniſter to the Empe- 
rour Adrian, when quitting all his Honours and 
Offices, and ſpending his laſt ſeven Years in the 
Country, he left this Sentence for his Epitaph. Here 
lies Similis, whoſe Life was ſo many Tears long, but 
he lived only Seven, Xaphilin. | | 

By theſe and the like Methods then may we pro- 
mote the Good of others Indefinitely, and in Ge- 
neral ; or without propoſing to ſerve particularly 
ſuch or ſuch a Perſon, but al laying, as it were, 
our Benefits in Common, and offering them to the 

ublick Uſe (7), But ſome on this Point will have 
Ne Curioſity to enquire, whether ſuppoſing a Man 
to find ſuch a famous Secret, as what they call the 
Philoſopher's Stone, the Art of changing with little 
Trouble, the meaneſt Materials into the richeſt Me- 
tals ; whether I ſay, he ought to Communicate ſo 
rich a Diſcovery. And if any ask ſo nice a Queſti- 
on, we may venture to reſolve it in the Negative, 
ſince were it poſſible to bring this grand Invention 
into ordinary Practice, Trade would be ruin'd, In- 
heritances and all kind of Riches would loſe the 
good Force and Authority which they now bear in 
the World; and the whole Method and decent Or- 
ders of Life, would be changed into endleſs Tu- 
mults and Confuſion (8). 

III. We may be ſaid to ſerve or benefit others, 
more definitely and expreſly, when we confer on par- 
ticular Perſons, any thing that may be uſeful and 
profitable to them. And this we may often perform, 
not ly without our own Lofs and Prejudice, but 
likewiſe without giving our ſelves any Labour or 
Trouble. To deny, or to grudge another a Kind- 
neſs of this eaſie Nature, is juſtly cenſured as moſt 


deteſtable Malice and Inhumanity. For ſuch a 


Power by which we may oblige others, and not in- 
jure our ſelves, unleſs it be on due Occaſion, put 
into Action and Effect, appears to be Vain, and 
only turns to the Reproach of him that has it. Hence 
it is uſual to compare ſuch unreaſonable Churls to 
the Dog in the Fable, who reſuſed that Provinder to 
the Oxe's Hunger, which was ſo improper to ſatisfie 
his own. Therefore when we diſpenſe this kind of 
Benefits, we regard only Man in general or the 
common Nature which we all enjoy. Thus Ar:fto- 
tle, when ſome reproved him for beſtowing an Alms 
on a vicious Perſon, wiſely anſwer'd, s + rere, 


* 


— * . r 


— 


— — — , 


1 5, 4% allo c. 43. 
- | 5) Here th 


oe, be ic Wiſdom 
Ju upon Spartian in Adrian. c 9. 


em 
ies, to encourage ſuch 


des many curious and diverti 
100 Ls. 5 


abr. Sie, | 


1 C.13, 44, 15, Gr. 43. 
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. ö 4 5 . = Letter to Servatius, inſerted in his Life, which is alſo at the beginning of his Letters. Edit. Lond. 1642. 
et + At ha peaks, Impellimur autem natura, &c. We are vehemently inclined by Nature to endeavour the Profit of many, 
1005 — 4 ing them, and laying before them the Rules of Prudence, and Reaſons of things, De fin. bon. C mal. l. 3. c. 8. 

Hat Dia torus Siculus alledges as the Reaſons why the Aigyptians worſhipped Iſis and Oſiris as Gods, Lib, I. c. 13, 14, 


— 


| the French Tranſlator confirms our Author's Judgement f j | j t 
_ | Judgement from Cicero and Seneca. Of which the former ſays, Nature 
WD... a 8 up to do all the Service to Mankind which we are able; and above all, to teach Men ſome new thing, and inſtruct 
N profcwhs any how they ought to govern themſelyes. De Nat. Deor. I. I. c. I4 To which the latter adds, the moſt curious 
pro: nowledge would be no Pleaſure to me it I ſhould keep it ro my ſelf. If any one would communicate to me any 
her thovghe. Th - — upon condition that I muſt keep ir ſectet and impart it to po Man, I would refuſe it without far- 
. e boſſeſſion of nothing is pleaſing which we muſt enjoy alone. Epiſt. 6. See Sophocles Oedip. Tyran. as alſo Sal- 


(7) 0 | 
) de other fide, when any one labouts to make himſelf a general Benefactor to Mankind, others ought, as much as in 
e can't make a h a noble Attempt, or ar leaſt not hinder his Succeſs by putting a bar in his way chro' Envy. And 
Per Memory ann i __ or better Acknowledgement, they ſhould not forget to publiſh their Commendations, and make 
= — „which is indeed the principal Re ward of ſuch as devote themſelves to the Service of the Publick, and 
?) Fee the Diſe es co 1micate their Example, as our Author ſpeaks in his Duties of a Man and Citizen, I. 1. c. 8. 5 3. 
d ourie ot Mr. Budæus, Intit led, Whether Chymiſts may be ſuffer d in a Kingdom, $ 26, &c. where you'll find 
ng things. Tis compoſed in the form of a Dialogue, it was printed at Hall in Saxony. A. D. 17 Cz. 


+ 3» (5) Of whom ſee Neuf. : j : 
cans thote p : F. in Legat. (e) Thoſe who inſtructed, and adorned Life by the Invention of Arts. He 
hiloſophers that advanced any uſeful Improvement in the World, Servius de loc. Lueret. Lib. ad 5. in init. (d) vid - 
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Book Ill 


d & dub U (a). I did not relieve the Man- 
ners, but the Man; or as ſome report it, un 4»0guny, 
AA T6 earlgemg, Not the Man, but Humanity. 

Thus ſuppoſing me to be unwilling to Lo a 
thing any longer; either becauſe T am overſtock'd, 
or becauſe the Poſſeſſion of it is ſome way trouble- 
ſome, how barbarous would it look in me, not 
rather, to leave it ſafe and entire, that it might 
pro's ſerviceable to others, than to embezil and 

eſtroy it. The caſe indeed is otherwiſe in War, 
where we ruine what we cannot keep, leaſt the Ene- 
my ſhould employ it to our Prejudice. 

In like manner we are to allow freely to others, 
thoſe things which they call res innoxre utilitatis, 
things of Innocent Profit, or of harml-ſs Uſe. Let us hear 
Tully ſettling this Point. As to thoſe things, ſays he, 
which Men ought to hold in Common, we may apply to 
many Caſes, the Inſtructious which Ennius gives us in 
one Inſtance, 


_ Ut Homo qui erranti comiter monſtrat viam, 
uaſi lumen de ſuo Iumine accendat, facit: 
Nihilominus ipſi luceat cum illi accenderit, 


To ſet a wandring Traveller in's way, 

Is but to light one Candle with another : 
Yet put not out your own; let that no leſs 
Shine clear, and not be loſer by its Bounty. 


From this one Example, we may ſufficiently appre- 
bend, that whatſoever we can part with to another, 
without any Damage to our ſelves, this it is our Duty 
to give, though to a Stranger. Of which kind are 
theſe cheap and common Benefits, to afford Water from 
a Kiver, Fire from Fire, good Counſel (1) to a Man 


that is in doubt or diſtreſs. All theje things are pro- 


ftable to the Recerver, without any loſs or trouble to 
the Giver. Wherefore we ought both to uſe them our 
ſelves, and likewiſe to exhilit them to the common Good. 
But in regard, that particular Perſons have not much 
to give, whereas the number of thoſe that want it is al- 
moſt Infinite, in exerciſing this Duty of common Boun- 
ty, we muſt have a reſpect to Ennius's wiſe Caution, 
.NIHIL OMINUS IPSI LUCEAT that is, we muſt 
keep enough to bave the means of being Liberal to our 
own Relations aud Dependants (b). | | 

Ol theſe Favours, then none is to be debar'd, unleſs 
ſuch an one, as by his Abominable Villany, has 
rendred himſelf deteſtable to Mankind, and un- 
worthy the common Privileges of his Nature. Thus 


Plutarch (c) reports of thoſe falſe Accuſers, who took thei) 
away Socrates his Life,“ That the Athenians think 
* ing them the vileſt Men that lived, expreſod f 
„high a Degree of Hatred and Averſion to i 
that they would neither lend them Fire, nor 0 
much as anſwer them when they ſpoke, nor bath 
themſelves in the ſame Water which! they had 
uſed, but would order their Servant to pour it 3. * by 
* way as Polluted and Defiled, till impatient af: 
„ State of conſtant Reproach, the Wretches became ter, | 
their own Executioners. In the ſame City, whe | 
Men were condemn'd for ſome Heinous Crimes, it wy WR i”'"* 
held unlawtul to let them light Fire, to be in ther 
Company at an Entertainment, or at any part d 
Religious eng (d). | 
en Seneca ſays, who will call it a Courteſe « 
Benefit, to give a piece of broken Bread, an Aly; of Woe 
ſmall Money not worth keeping, or the favour of light 
ing a Fire; he does by no means deny the Oblig. non. 
tion that lies on all Men, freely to diſpenſe ter in dit 
Kindneſſes; he only ſhews how impudent and hoy 
baſe it would be for a Man to value himſelt on 
petit Bounty, and to expect a return like fone 
mighty Benefactor. For although theſe inconſde 
rable Offices prove ſometimes of great Value and 
Conſequence to the Receiver, yet the Cheapnd 
of them in reſpect of the Giver, be they never 
Inckily timed, hinders them from being placed 
Accompt (2). O; 
IV. For the farther Illuſtration of theſe Offcesd 
Humanity, Plutarch will do us good Service will A: 
he diſconrſes ſo admirably on thoſe old Roman (+ 
ſtoms of leaving ſomething always upon the Tad, 


cc 
cc 
cc 


and of never putting out their Lamp. I/ % U Wh 
ices (ſays he) (e) ſerv'd as Leſſons of Humanity, or 
For * is it lawful for us when we have ft! 

our own Hunger, to throw away the reſidue 0 — 


Proviſion, nor to ſtop up, or any way to conceal u ui 
when we have drank enough of the Water our ſelves; . | 
to remove the Marks and Directions of ſailing and jt (2) \ 
nying, after they have ſerv'd our own Occaſions, 5 
all theſe things are to bs left behind us, that the) e i. 
afterwards prove nſeful to other Men. In liks nat (4) 1 
ner, it is a very unbecoming Niggardlyn?ſs to put 9, 10, 
Candle, when we have made what uſe of it vs intendts . 
but we ought to leave it, that thoſe who come after u hen i; 
have the Benefit of its Light. Nay, were it pan ed, 
effeted, we ought to lend others our Sight and our Het 


Arch. 7 
ing, and even our Wiſdom and Courage, to imployſ# ſuch as 


de incen 


Mr. Barbeyrac's NOTES on 8 3. p. 322. 


(1) Plata ſays truly, that Counſel is a ſacred thing, Aire? 1 GuuCrark ie Yene ore. In Theazen. Tom. I. The tba 
reans alſo held the ſame Maxim, and obliged thoſe of their Se to give the bell 4 


Jamblich. de Vit. Pythag. c. 18 8 85. 


(2) For according to the Maxim of * Terence, tis by no means the part of an ingenuous Man to expect our Acknow 
without his Merit. Nor ought we to think that we lay a great Obligation upon others by ſuch a Preſent as the Latin 4 
race ingeniouſly banters. The Calabrians when they preſent their Fruits to ſuch as come to viſit them, ſay, Eat, ſpare ＋ 
their F riends anſwer, we have cat enough, they ſay, take them, put them in your Pockets, they'll be an acceptab e 
your Children If the reply, we are as much obliged to you as if we carried them all away. They again ſay, if hy 

ie Hogs. Who ſees not that they can't tell what to do with that they 1o prodigally g We 


rake them, we'll give them t 
digality has and does make many perſons ungrateful. 


(*) Ego, Charine, neutiquam officinm liberi eſſe hominis puto 
Cum is nibil promereat, poſtulare id gratie apponi ſibi. 


(.) Non qu» more pyris veſci Calaber jubet hoſpes, 

| Tu me feciſti locupletem veſcere ſode t. 
Jam ſatis eſt, At tu quantumvis tolle. Benigne 
Non inviſa feres pueris munuſcula parvis. 


(a) Ding, Laert. l. 5. (5) Idem Off, 3. Amongſt the Athentans 2 Publick Curſe was denounc'd againſt him who 1 un 
fuſe ro fer a Man in the right way, (c) De Invid. & Odio. (d) Vid. Orat. Dinarch. contra Ariftogit. Add. Sophvc': oel, " 
v. 44, KC, Euripid. Oreſt. v. 45, & 513. (e) Queſt, Sympoſ. L. VII. 2. 4. 1 


(a) | 


Was; ire, 


Advice they could to ſuch as deſired it. © 


ledgent® 
wy 


le Preſet 


Ter. Andr. AR, II. Scene IT. 


Tam teneor dono quam ſi dimittar onuſtus, 

Ut libet bec porcis hodie comedenda relingues» 

Prodigus & ſtultus — 7 ſpernat, .& odity i 

Hec ſeges ingratos tulit eret omnibus annis * 
1 ing AY Horat. Lib. 1. Epiſt. 7“ a. 4 


Crap, III. 
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their Service, whil/t going to our Repoſe, we for ſome- 
time loſe the 1e of them our ſelves (a). : 
Promethens, in Lucian, chargeth the Gods with 
uvv, and Narrowneſs of Spirit, that they ſhould 
reſent ſo highly his Action of communicating Fire 
o Mankind. © Since this could not be the leſs for 
« being made Publick, nor be it ſelf extinguiſh d 
« by lending its Light to others. : 

To the ſame Head belongs the uſe of running Ma. 
tr, for the ordinary Occaſions ot Life. For tho 
Rivers may be the Property of whole States, or of 
private Perſons, yet Humanity enjoyns us to allow 
te Privilege of drinking, or of drawing for other Uſes 
to any one, not actually engag d in Hoſtility againſt 
U. We think the Point is ſettled with more Clear- 
neſs this way, than if we ſhould ſay with Grot ius, 
that the River (1), as River, is the peculiar Right of 
ſuch a Prople,but as running Water(2) it remains in Com- 
on. For it ſeems leſs agreeable to call the ſame thing 
in diflerent Reſpects, Proper and Common, than to 
affirm that the uſe of a thing ought by the Laws 
of Humanity to lie freely open to all, though the 
ching it ſelf may be really a Propriety, or Peculi- 
ar (3). Now to impute this as a Loan, which would 
otherwile be loſt, and will be immediately repair'd 
by the Springs, would look moſt ridiculouſly Sordid 
C). Thus Latona argues with the Lycian Clowns 
in Ovid Metam. VI. 


a 


— 


err 


= => S&2> 


Quid prohibetis aquas ? uſus communis aquarum eſt, 
Nec folem proprium natura nec aera fecit; 
Nec tenues undas : ad publica munera ven, 


What Rudeneſs Water for my uſe denies, 


> Whoſe endleſs ſtore the Conunon World ſupplies? 
Vt Nor Light nor Air did Heaven create for one; 
10 Nor gentle Streams: I crave a Publick Boon. 


But though the uſe of Water is Common, yet 
the Poſſeſion of them may, no doubt be turn'd in- 
to a Propriety. On this Account we find the I/ 
raelites offering to pay for what Water they or 
their Cattle ſhould drink, in paſſing through the 
Country of Edom (c). However, it the Waters are 
in great Plenty, what the Current throws out at 
random, we _ freely to afford to all; ſo far as 
our Indulgence brings no Trouble or Inconvenience 
on our ſelves (4). | 

We ſee then, that Duties of this kind do origi- 
nally belong to the Law of Nature; yet 'tis not 
unuſual to have many of them farther confirm'd and 
enjoyn'd by Civil Conſtitutions. It may not be im- 
proper to {et down an Inſtance or Two. Solon's Law 
about Wells we find thus recorded by Plutarch. Be- 
cauſe the Country bath but few Rivers, Lakes, or large 
Springs, and moſt uſe Wells, which have been dug, he 
made a Law, that where there was a publick Well with- 


in four Furlongs, all ſhould draw at that; but when it 


was farther off, they ſhould ſearch after a private Well, 
And if upon digging ten Fathom deep they could 
find no Water, that then they ſhould fetch from their 
Neighbours to the Quantity of about ten Gallons every 
day. For be thought it prudent to make Proviſion a- 
gainſt Want ,, not to encourage Idlene s. The fame 
„Author tells us, that Plato in his Laws, permits 
none to borrow Water from their Ne1ghbours, but 
« ſuch as having firſt dug in their own Ground as 
deep as the Clay, could find no Spring. For be 
would have thoſe only come in for a Share with others, 
who could not provide for themſelves. And the Spar- 
tan Legiſlator Lycurgus, allows a Perſon in Neceſſi- 

to make u'e of the Servant, the Beaſt, and even 
the Food of another Man (4). 


Mr. Barbeyrac's NOTES on S4. p. 223. 
(1) i. e. Conſidering in general the whole extent of the Shore, which is contained in the Lands of any perſon, 
(2) Which changes every Moment, it properly belongs to none but him who takes ir up to drink. 
(3) The French Tranflator places the following Period from the Word Now, to Boon, becauſe he thinks it improperly placed 


here, at the end of this Paragraph, and adds, This Chapter is one of thoſe which wants diverſe Amendments, as may be diſcer- 
bed by comparing his Tranſlation with the Original. See Lib. IV. c. 5. 5 2. 


(4) The Laws of diverſe Nations preſeribe alſo ſometimes the ſame Offices. By the Law of Moſes the Proprietor, Lev. xix. 
9, 10, 22, 23. Deut. xxiv. 19, 21. was obliged to leave the Corners of his Field unreaped, and not to glean up the Eats ſcar. 
tered by the Reapers, He was to leave them for the Poor and Strangers. The ſame thing he was to do with the Grapes thar 
remained after the Vintage, upon the Tree, or were fallen upon the Ground, as alſo the Olives that did not fall from the Tree, 
| when it was ſhaken. It was alſo allowed to Travellers to pick a Bunch of Grapes in the Vineyard, or an Ear of Corn in the 
rield, provided wo eat only to ſatisſie themſelves, and carried nothing away, Selden de Fur. Nat. & Gent. | 6, c. 6. Fo. 
Arch. Jud. Lib 4 c.8, So alſo in the R1man Law it is forbid Fiſhers to kindle a Fire upon the Shore in the Night, for fear thac 


WT {uc!! asare failing on the Sea ſhould take it for a Signal of a ſate Port, and fo run the hazard of being caſt away. Digeſt. I. 4. 
We de incendio, ruina, &c. Tit. 9. Leg. 10. 


A (s) _— veſt, Rom, Or doth this Cuſtom teach us, that we ought not to loſe any of thoſe things which we have in Plenty 
7 „Vater, or other Neceſſaries; but when we have ſerv'd our own Occaſions, to leave them for the uſe of others. 
eacrit. Id) l. 25, Mercury of all the Gods reſents it moſt, When we deny a Stranger what is juſt. Mr. Creech. 


If 2 U Þ . » 
| a = bog a alas Aphoriſms in Diog. Laert, Not to cut down nor to hurt a Tree capable of bearing Fruit. See Menage $ 


(5) Plautys Trucyl, 


Defluvio qui aquam derivat ſibi niſi, 


eme Ovid : f 5 Derivetur tamen omnis ea aqua aqueat in mare. 

1 (09 * 1 vetet adpoſito lumen de lumine ſumi; Atque cavum vaſtas in mare ſer vet aquas. 

q | id) 2 — XX. 19 compared with 2 Chron, XXXII. 3. See likewiſe Gereſ. XXVI, 20, 21, 22. | 
121 l Fruit which lie de Rep, Lac. A Stranger travelling alone, or with one Companion only, ought to have the Liberty to taſte the 
EE © meets wich in his way, by the common Law of Hoſpitality, Add. Lex Burgund. Tit. 28. f. 1. It. Selden, 1.6, c. 6. 
- et, ASEYOY 66 eue NE, &c. 


Receive the Baniſh'd, and conduct the Blind; 

And ler the Ship-wreck'd Sailor move thy Mind, 
or Sailing is uncertain : kindly run 

1,12. D. de incendio ruina 


To lifr the Weak ; ſupport a Wretch undone, 

Pity thy Foe, and ſave his finking Beaſt ; 

iy 1 Direct the Stranger, ſuccour the Diſtreſs'd, &c. 

WW ſtould endeavour 10 def Quinil. Declam. s. G OD hath made us for mutual Support and Suecour; and that each Man 

Wence; but a pro 7 etend others from what he fears himſelf. This is not properly Love, or any Perſonal Eſteem and Reve- 
rech (+) pr 1 bs Fear of the like Accidents, and a Religious Apprenſion of common Dangers. When we relieve a tamiſh'd 

eros * : — ut as it were pity our ſelves. Hence in a Siege we lay our Proviſion in common. Hence in a Diſtreſs at Sea 

och Earth (+) th a * . hath ſupported the whole Company. And hence too ariſeth that Affection which puts us on covering 

ort or och 1e dead Body of a Stranger; and how haſty ſoever our Journey be, we never fail ſtopping to perform, in ſome 

(*) Thi r, this pious Office, , | 
+" $6. 1.2 Vell expreſſed in the ancient Verſe of Publius Syrus, 


+ þ ; 7 itoſo eſt miſericors, meminit ſui 
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26 Of the Mutual Duties of Humanity. Book II ll Ci: 
v. Amongſt the ſame Duties of Humanity, Gro- Numbers of thoſe who would enter, doth not be Py 


tius, L. 2. C. 2. © Reckons the granting free Faj- 
* ſage through any Lands, Rivers, or parts of the 
„Sea, which have fallen under our Propriety, it a- 
« ny have juſt Occaſion to deſire it; as ſuppoſe 
* when arty People expell'd out of their own Coun- 
4 try, are going to find a new Seat; or when they 
« defire to trade and correſpond with a Nation, 
© which we divide from them; or when they are 
« marching to recover what is their own in a uſt 
« War; of when, being at a diſtance from home, 
they are haſtening to the Defence of their Coun- 
<« try, at preſent under ſome extraordinary Danger 
&« or Diſtreſs. But we ought to allow this Point a 
fuller Dif. uſion. Thus much then is clear beyond 
all doubt, that in caſe the Requeſt be made by a 
{mall Number of Men unarm'd, and willing to live 
at their own Charge, Paſlage is to be granted them, 
provided they ask it upon an honeſt and neceſlary 
Account. But the Cafe of great Armies is not o 
calily to be decided; fince the admitting of them 
may create juſt Fears and Suſpicions in us, not 
only on their own Account, but in reſpect of the 
People, whither they are bound. Grotins main- 
tains, that notwithſtanding any ſuch Fear, their Pe- 
tition is to be complied with for this Reaſon; © Be- 
* cauſe in that grand Diviſion of things, by which 
the Primitive Community was abolith'd, and di. 
ſtinct Propricties introduced, all may be ſuppos d 
to have reſerv'd to themſelves, ſo tar the ule 
& of each other's Poſſeſſions, as ſhould be ſerviceable 
* to their Wants, and not injurions to the Owner; 
and that therefore when any ſtand in need ot ſuch 
« a Je, they have a Right to demand it. If any 
diſlike this Argument, a plainer Reaſon may be thus 
oſter'd, that the Law of Humanity obliges every 
Man to allow another the harmleſs uſe of his Goods 
or Poſſeſſions; which upon urgent Neceſſity, may 
be challeng'd in a {forcible mai ner, in as much as 
the Denial of it is preſuntd to ſpring, either from 
Groundleſs Diffidence, or from wicked Perverſeneſs 
of Mind, Yet in ſuch Caſes, Leave is firſt to be 
ask'd fairly and peaceably, and Violence muſt not 
force a Pallage whilſt it is yet uncertain, whether 
the Lord ot the Place grounds his Refuſal on any 
juſt Reaſon, or acts only cut of a Barbarous and In- 
hoſpitable Temper. When Cimon the Atbenian Ge- 
neral going to aſſiſt the Lacedemonians, with his 
Troops broke through the Territories of the Corin- 
thians, without giving notice to the State, Lachar- 
tes the Corinthian gave him that handſome Reproot, 
X) 3 Sober uc amorgiey, M winrar cine ver 
xver! xe (a), That when a Man knock'd at ano- 
ther's Door, he forbore in Civility to enter, till the 
Maſter bad him come in (b) (1). 

Thoſe who take the tame ſide of the Queſtion 
with Grotius, add, that a Fear upon account of the 


7 


a ſufficient Reaſon to deny Paſſage; fin | 1 4 
tude as well as a few Perſons — — . 
ule this Privilege, and not treſpaſs againſt 10 vine H 
Law of Nature. However, the ſame Lay ; 


on tC 
ers us to take ſecurity of the Men, whom we admit ton. | 
to engage them to do no Damage, or to repair whit On 1 
they do. For the common Proverb tells us, Fo ments « 
Opportunity makes the Thief; and he is a v [age lor 
wile Maſter of a Houſe who lets in ſo many Strans. weer N 
ers, as to be turn d out himſelf. Nor are there Want- ceſlon 
ing Inſtances of ſeveral Cities, which have loſt ther that an 


Liberty, by unwarily receiving too great a deſires 
of Armed Gueſts, And what \dee'f ark ** our Tei 
Cautious is, that few Generals deſerve the Encni ty, wh 
um, which Tully (c) on this Score hath given d ſuch as 
Pompey the Great, that he march'd hi; Legions thro nu He 
Alia, in ſuch a manner, as to keep not only the Hin, their P 
but even the Feet of ſo vaſt an Army, r commit: with ne 
ting the leaſt Treſpaſs, on any peaceful and Trina it is in 
Perſon. When the Helvetians, or Suiſſes in the Gi. that ne 
lick War, ſent Deputies to Ceſar, to beg a Paſſage of the 
through the Roman Province, we find (jar, reject to ſay 
ing their Petition, on this ve — Account, which? 
* He remembred how the ſame People had forme: there 1 
* ly deteated and kill'd L. Caſtus the Roman Cin. equir'C 
* tu], and forced his Soldiers to paſs 1gnominiouſy look d 


under the Joak; and he imagined it ſcarce poll. \rbitr: 
* ble, that Men who were Enemies in their Hear their d. 
* ſhould purſue their way fairly, and witbu r so. 
* launching out into any Injury or Diſorder (4) prant t 

Many ways of taking Caution or Security in thi — 
Caſe are propos'd; as firſt, that they ſhall paſs tim (4) In 
without their Arms; but *tis very hard to pet thi 49 1 
Condition accepted of by Military Men; ad them rey-men 
to part with their Weapons, and they take it a1! Is with 
you deſired leave to cut off their Hands (2). It may Fir of 
be a more proper Expedient, that the Forces make ſter diſc 
their Paſſage in ſmall and ſeparate Bodies, or that dn Cutis 
Hoſtages be given for their peaceable Behaviu | (5) Th 
For what ſome propoſe, that thoſe who grant the * = b 
Paſſage, ſhall hire ſufficient Guards at the Cha enn 
of thoſe who deſire it, would take up too much buſe the 
ney as well as too much Time. | „ere 

It is farther ſaid on the ſame fide, that it wil MM 38 
not juſtifie us in deny ing this Favour to allede de 
that Paſſage may be had elſewhere, upon taking? Ss in the 
larger Circuit; becauſe ſhould this Pretence au ; 


'cak ati 


be uſed, the Requeſt would never be granted, u d be. 
in the moſt Reaſonable Cale, and ſo the Right wouk WS hich a 
utterly ceaſe and come to nothing. It is ſuffcen eke 
theretore, in their Opinion, if without any F Wl » are 
dulent Deſign, Paſſage be there deſired, where 1 RG... > 
lies moſt ready and convenient. pic © 
Some there are who maintain the Right of fri War 
Paſſage, on this Argument, (3) that Highways -- 
common to all Mankind, and do not come unde 4 


1 


* 
— 


N . Mr. Barbeyrac's NOTES on 8 5. p. 326. 


(1) The Carthaginians, to ſhew that they had a Right to a Countrey which Maſſiniſſa King of Numidia conteſted about um 


them, alledged among other Reaſons, that Maſſiniſſa himſelf had granted it; becauſe when he purſued Ciphires, who had eſe 
ded our of his Kingdom, and took his Rout round Cyrene wich a Party of Numidians, he begged leave of the carne 
paſs throvgh that very Countrey, as then depending upon Carthage without Contradiction. Sce farther about this Right 
tage, as about a Right of Trading where we pleaſe. Selden's Tract, Entit'led, Mare Clauſum, Chap. 20. ure 
(2) As Florus |, 2. c. 18. ſays, That the People of Numantia are ſaid to have looked upon ſuch a Propoſal, when it was Off 
them, as 4 Condition of beace. See Freinſh-mius's and Grevius's Notes upon the place. = 
(3) Mr Hirtius cites here a Treatiſe of Adrian Beier upon this Subject. An & quatenus tranſitus pro exercitu per territorim p 
ter iu poſtulari denegari poſſit, (i. e.) How far Paſlage for an Army through anorher Prince's Territories may be defired, 


denied, 


(a) Plutarch in Cim. (6) And thus Telaphus in Di&ys Cretenſis rightly accuſeth the Greeks, that profeſſing to come 45 Fried 
they ſhould give no Notice of their Viſit, (c) Pro Lege Manil. (d) Ceſar Comment, de B. G. I 1. c. 7, 8, the 


Of the Mutual Duties of Humanity. 
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CHAP. HI. 


| iety of thoſe, in whoſe Territories they 
. re 1 the firſt Creation of the World, the 
Roads had been Chalk out immediately by the Di- 
me Hand, and left as Univerſal Benefits. A No- 
— . deſerve à ſerious Refuta- 


"On the other fide there have been good Argu- 
nents ofter'd, to evince that this (4) Liberty of T- 
e lor an Army of Strangers is not owing by a 
"cer Natural Right, without any Compact or Con- 
«ſion intervening z eſpecially when the Cale 1s, 
that an Enemy to ſome of our Neighbouring States 
lefires leave to carry his Troops againſt them, thro 
ur Territories. For it ſeems to be part ol the Du- 
ty, which we owe to our Neiglibours, eſpecially 
(ach as have been kind and friendly, not to ſuffer 
any Hoſtile Power to march along our Country, to 
their Prejudice, provided we can hinder the Deſign 
with no great Inconvenience to our elves (a). And 
+ is indeed one expreſs Article in moſt Leagues, 
that neither Party thall grant Paſſage to the Foes 
of the other (b). Nor will it ſolve the Difficulty, 
to ſay that we ought to allow Paſſage, it the War 


there is commonly much time and much Thought, 
equir'd to make ſuch a Judgment; and beſides it is 
look d upon as a piece of Raſhneſs, to thruſt in our 
Arbitration between two armed Parties, without 
Their deſiring it, and to conſtitute our ſelves Judges 
of { great a Cauſe. But farther, ſuppoſing we 
grant the Requeſt, it is very poſſible, we may by 


which is undertaken be juſt; not if it be uuf. For 


this means fix the Seat of the War in our own Coun: 
try, For what if the other Party ſhould meet and 
(5) ſtop his Adverſary, whilſt yet in our Bor- 
ders? And I do not ſee how we could blame him 
tor this Proceeding, ſince he is by no means ob- 
lig'd to receive the Foe into his own Dominions, 
on purpoſe to rid us of the Burthen and ot the Trou- 
ble. It ſeems therefore the ſateſt way of acting 1n 
this Caſe, if we can without any confiderable Pre- 
judice to our own Affairs, to deny the Enemy Paſ- 
lage, and actually to oppoſe him, if he endeavour 
to torce it without our Conſent. But if we are ei- 
ther too weak to hinder his Progreſs, or muſt on 
this Score engage in a dangerous War; the Plca 
"a Neceſſity will fairly juſtifie us to our Neigh- 

ur (c). "I 
Ziegler in his Obſervations on Grot:us aſſerts, that 
in this Caſe, no one can Naturally have a Right of 
7. 5 through the Lands of another, but all ſuch 

ight muſt be obtain d by Compact; juſt as no 
Man has the Liberty of going through the Fields 
of a private Perſon, unleſs ſuch a Service is impo- 
ſed on the Fields, by Virtue of their particular 
Tenure. He ſays this will eſpecially hold good, 
when we have juſt reaſon to apprehend Danger 
from ſuch a Conceſſion (6). And this Point too he 
illuſtrates by a Parallel Caſe between private Per- 
ſons. You may have a Right of making a Tho- 
rough-fare of T:tus's Yard ; but it you appear there 
often with Fire and Torches, ſo as to endanger the 
Buildings, Titius's Fear cannot indeed, in this Caſe, 


— 


_— 


** 


(4) In this caſe the Benefit deſired is not a Service without hurt; for there is a preſent Damage, and a great hazard of a fu- 


ure, For if an Army in its March cauſes ſometimes Waſte and Diſorder in an Allies Countrey, and among their own Coun— 
rey-men themſelves, what will it do in a ſtrange Nation? Hiſtory, both Ancient and Modern, and preſent TranſaQtions furniſh 
ps with many Examples. See Tacitus's Hiſt, I. 2. c. 13. 7. Plin. Panegyr. c. 20. numb. 4. Phil. de Comines 1, 6. c. 2. Farther, a a 
rear Number of Men, which paſs through a Countrey, muſt of neceiſity make Proviſions dearer, by which means the greateſt 
part of the Natives ſuffer, but the Conſequences, which may be apprehended, are far more burdenſome, which we (hall here- 
ſer diſcourſe of, when we come to ſupply the Defetts of the Author, according to the Senſe of Gronovius in a large Note up- 
dn Groting, I. 2. c. 2. S 13, numb. 1. | | : 
(5) This is not the only Danger. For he to whom Paſſage is granted, may be overcome, and put to the worſt; and if ſo, 
et the Cauſe of making War bc juſt or nor, he will certainly revenge himſelf upon thoſe who did not keep his Enemy from in- 
ding him. But ſuppoſing there be nothing to fear trom the ſtrange Troops which are ſuffered to paſs, the Abertors of the 
ontrary Opinion agree, that many Precautions ought to be obſerved. The Men that are always in Arms are cafily tempted to 
buſe them, and commit great Outrages. Moreover, if they are very numerous, and find an Opportunity to ſeize on a confide- 
able Prey, how often have we ſeen Armies of Strangers ravaging or ſeizing to their own Uſe the Eſtates of a People who have 
ed them to their Succour; nor have their ſolemn Oaths and Trearies been able to deter them from this foul Perfidiouſneſs, See 
. . 4. n. 5. & 8. 3. Tir. Liv. Lib, VII. chap. 38. and what Wittikind ſays concerning the Saxons I. 1. Annal. What then 
wy ve expett from ſuch as are under no ſuch ſtrict Engagements, but only barely promiſe to do us no Injury. Furthermore, 
We |" the Bodies of Living Creatures the moſt tender Parts, and ſubject to be dangeroully affected, are the inward, called the 
a; fo all States almoſt have this in common, that the farther Men advance into the heart of a Countrey, they find it more 
Pak aid unarmed, The Carthaginians, otherwiſe invincible, were conquered near Carthage by Agathocles and Scipio. Hannibal 
| * he could never beat the Romans but in Italy. It is then a very dangerous thing, confidering the Covetouſneſs of Men, 
* hich are never ſatisfied, to lay open theſe Secrets to Strangers, who having Arms at hand, may make an advantage of our 
one bs, and puniſh our Imprudence. To this we may add, that in all States there never want Men turbulent and diſaffected, 

no are ready to ſtir up Strangers either againſt their Fellow Citizens, Sovereign or Neighbours, as we are told by Francis Beau- 
| ub - his Commentaries on the F.ench Affairs; and Phil. de Comines l. 7. c. 7. ſpeaking of the Inhabitants of Piſa, ro whom 
er VIII. gave Liberty, when he paſſed through the Kingdom of Naples, to conquer it; and by Tacitus about the 
| 1 Hiſt. . 1. c. 63. Theſe Precautions are always neceſſary to be obſerved, unleſs where ſuch a Paſſage can't be 
. Cn * we may be oſten deceived, tho' we uſe all Imaginable Circumſpection. And whoever allows a Srranger to enter 
ben wh e a _— or an 8 — * have no Reaſon to fear any thing either from him that would paſs, 
ea, mih n. em he marches: Vet he certainly deprives his Subjects of the Advantage of the Commerce, which his 
5 8 ve with that Neighbour, upon whom they let in an Enemy, See what is farther ſpoken out of Gronovius, 


(5 - ! —_ , 

; wel bs may forbid the Inhabitants of his own Countrey to go armed in all Parts of his Dominions, with much more 

en 1 1 8 Strangers. See Cicero Lib. V. in Verrem, c. 3. Moreover, if a private Perſon has a Right to keep any 

eon * A 's Ground to hunt fo much as Birds, Inſtitut. J. Z. Tit. x. de Rerum Diviſ. $12. And ſhall not a Sovereign 

76, en) Paſſage to an Army of Strangers. See Juſt, Lib. 9. c. 2. Tit. Liv. I. 37. c. J. Ceſar de Bell. Call. I. 1. c. 8. Fo. 
nv. às alſo the Diſcourſe of Mr. Bynker ſhoeſ De Dominio Maris, c. 4. publiſh'd 4. D. 1703. 


2 ; 
F: ade Ire 'emas unreaſonable for the Romans in Livy, B. 21, c. 20. to defire the Gauls, that they would not grant the 
ey to be waſte 4 10 f age into Itah, becauſe they would thereby turn the War upon themſelves, and expoſe their own Coun- 
Ntage from the * tne Security ot another, to which they had no Obligation. We have not (lay they) received any Advan- 
her, (E) See th omans, nor Damage from the Carthaginians, which may oblige us to take Arms for the one, or againſt the 
erg des tne League of the Romans with the Carthaginians in Livy, B. 38. c. 38. and with the A#tolians, Polyb, Excerpt. 


Jirty 18 'Tis remarkable what Plutarch reports in his Life of Lyſander, that when the City of Athens was oppreſs'd by 


* 
9 
* 


a 
Y 
6 
_ 
F - 


"Ts 
„ 
4 
nds, 2 
1 
x 
<4 
4 


py 


"ce tom the Notice I bed ans paſs'd a Law, that whoeyer ſhould carry Arms thro' Bzotia againſt the Athenian Tyrants, ſhould 


TD 2 


ce ol the Theban Eyes or Ears, 


abſolutely 


: W = 
ED Lo en. 


y 5 
— 


1 — 


2 


. WX- 2 
8 


Of the Mutual Duties of Humanity. 


Book Ill 


abſolutely take away your Right; but he may hind- 
er you from going in ſo dangerous a manner, and 
conſequently may abridge your Privilege, though 
he cannot annul it. But as to this way ot arguing 
we muſt obſerve, that in the Queſtion now betore 
us, we do not by the Liberty ot Paſſage underſtand 
any ſettled and conſtant Service, but only an Oc- 
caſional and as it were a Momentary, uſe of ano- 
ther's Territories or Poſſeſſions, to which we are 
driven, either by Neceſſity, or by the Proſpect of 
ſome extraordinary Advantage, when it would be 
Inhumanity in the other Party, not to comply 
with our Wants, and with our Requeſt. 
Examples, which are of ſo great Weight in deter- 
mining other Queſtions, have little Force as to the 
Deciſion of this. For generally as People have been 
ſtronger or weaker, they have required Paſſage with 
Modeſty, or with Confidence, and have in like 
manner granted, cr refuſed it to others ().“ Ageſi- 
* laus in Plutarch, when the Trallians (a) demand, 
ed an hundred Talents, and as many Women tor 


© the Price of his Paſſage through their Country, 


„ ask'd them pleaſantly, / by the Commiſponers were 
« not there ready at hand to receive them; and with- 
out farther delay march'd forward, encounter'd 
and routed them. He ſent to the King of Ma- 
« cedon, to defire the ſame Favour, who anſwer- 
* ing, that he would take tune to conſider of it; 
let him conſider of it, ſays Ageſilaus, and in the 
« mean while we will go forward. The Macedo- 
nian admiring, and fearing ſuch Spirit and Reſo- 
ut ion, humbly requeſted him to pals at his plea- 
ſure. 

But the chief Example produced on this Point, 
is that of the Iſraelites, when deſiring to paſs thro 
the Edomites Country, they voluntarily offer'd 
the following Conditions. That they would 
march along the King's Highway, without turn- 
ing into the private Fields or Vineyards, and 
« would immediately tender Money for ev 
ce thing of theirs which they ſhould have Occaſion 
ce to ule, The Edomites rejecting theſe Terms, 
© nd endeavouring in a Heſtile Manner to hinder 
their Paſſage, they did not think it juſtifiable to ob- 
tain it by Force, but took a large Compaſs round 


about their Borders; and when a 
oblig'd juſt to touch on (8) ſome Dor der * 
they did not take occaſion from the former x waſh 
human Treatment, to commit any Videws on 1 
paſs in their March (0). As to the fame bs, 
when Shou King ot the Amorites, not on! or 
them the like Privilege, but came ont Am *. 
poſe them, probably before they had macht 0 
Coaſts, and therefore ſet upon them without : 
Reaſon or Provocation, we find he was oven men 
in the Combat; but he ſeems to have ſuffer J thy 
Fate, not ſo much ſor denying them Paſſage, asf 
raſhly encountring them upon ſo little e 
Pretence. For otherwiſe it would have ſcem d ty 
hard to puniſh the Neglect of a piece of Human; 
ty with the Ruine of a whole Nation; ſince it 
pear that theſe Amorites were ſeated without 

rders of the (9) Land of Promiſe, the Inhabitansd 
which God Almighty had by a ſpecial Decree, 4 
judg d to utter Extirpation and Deſtruction. “ 
vill it alter the Cafe to ſay with ſome, that the 4 
morites here to make their Fear juſtifiable, on, 
not to have rejected ſo fair Conditions, but ſhou 
have immediately treated about accepting a 
* regulating them; but that now by rejuſing i 
* peaceable Conference and Commerce, they lal 
* rendred themſelves liable to be dealt with, wth 
* moſt unjuſt and moſt unfaithful of Men: Fr 
by the common Right and Privilege of Mankind, 
Breach (106) of the Law of Humanity, does not & 
ſerve the utmoſt Rigour, and Extremity of hr 
ceeding. | 

VI. Amongſt theſe Matters of Harmleſs Pri 
which Nature engages us to allow freely to all Ma, 
Grotius reckons the permitting Goods and Mera 
dice, to be carried through our Dominions. Zig 
accuſes Grotius of a Contradiction on this Nuit 
whilſt in one place he ſays, That uo one can ha! 
Right of hindering any Nation from maintaining It 
fick and Commerce with any other (1) Nation that 
Remote from them; and yet in another place oltt 
ſame Chapter he grants, That it is lawful fur ® 
Nation to contra with another, for all the G 
one kind not to be found elſewhere, ſo that no dif 


People ſhall have the Liberty of buying them. K 
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(7) To theſe Examples, which rather prove what was done, than what ought to be done, we may oppoſe ſome E xine 
more remarkable, viz. of ſome People who have been badly rewarded for their Eaſineſs in granting Strangers Troops to K 
their Countrey. So it was that Phebidas got poſſeſſion of the Caſtle Cadmea, Diod. Sic. Lib. 45. c. 20. And the City of 
was taken by the Captains of Agathocles's Army, Polyb. Hi'#, Lib. I. as Gronovius obſerves. 


theſe Expeditions among his Seeta Fur. Nat. & Gen. $ 30. 


(8) They never entred into Idumæa, but marched upon the Borders of it, 


Mr. Le Clerc upon Deut. 2. 29. 


(9) Ir is a wonder that our Author, contrary to ſeveral expreſs Paſſages in Scripture, ſhould exclude the Amorites from 
Number of the Seven Nations which God had ordered to be deſtroyed, viz. Deut. 7. 1, and 20. 17. Nevertheleſs, it is true, 
thoſe whom he here ſpeaks of were not in the Land of Promiſe properly ſo called, which contained all the Countrey u 
Jordan and the Mediterranean Sea; and conſequently it King Sibon had granted the Iſraelites a quiet Paſſage, they had * 
cuted the Sentence which God had pronounced, upon that part of the Amorites. 


21. 22. 


(10) See Mr, Thomaſius's Inſtitut. Juriſpr. Div. Lib. 2. c. 6.5 16. in fine. Mr. Budd eus in his Elements, Phil. Pra#. part ll 4 
$8. $ 16, Sc. maintains, that ſuppoſing the War which that Prince, who deſires a Paſſage thro' our Countrey, 
and neceſlary ; and on the other fide we have no reaſon to fear any thing 
he marches, we are under an indiſpenſible Obligation to allow him a Paflage, and his Reaſon is, 
ges every one to aſſiſt thoſe who are unjuſtly oppreſſed; and with much greater reaſon ought we to be no hindrance t 
undertake their own Defence, See Lib. 2. c. 3. 6. Note 3. above. 

Mr. Barb-yrac's NOTES on 56. p. 329. _ 

(1) Grotins ſeems to underſtand, either mediately or immediately, This appears from the Reſtraints which he put iu ſor 
Trafhck, which he ſuppoſes to be allowed between the two Eſtates, of which the one engages to ſe!] the other à certa t 
adds, that the People who have obtained the Privilege oi cis 


Wares which grow no where elfe, it being meant, as he 


theſe Wares only, are ready to ſell them again to others at Reaſonable Rates. For granting that we have N ſpat 
ſufficient to ſatisſie Nature, it matters not of whom we have them. So that our Author's Diſtinction might have been 19 


\ 


(a) Or the Troades, as we find them called in the Lacon. Apothegm of the ſame Author, 


(b) See Deut. 11. 12, 34. Nynb. 20. 14. 
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Sec the Diſcourſe of Budiau 
and bought their Proviſions of the Idumcus x 


See Mr. Le Clerc upon Gen. 10. 16. 4 
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f & of Ingroflment, it is plain o- him in the Advantage? Which we ſhall be, if whilſt 
now Ma due thun fe Ired from ending in the we lie thus in the midſt between two People, we 


| e thus far hin 
Ny. Yet it is eaſie to _ off Grotins, take Care not to let ſuch Goods paſs from one to 
by ſaving, that in the former Paſſage by binder ing, the other, without going firſt through our own 
wider ands not hindering them by Virtue of ſome Hands (2). And unleſs this be admitted for fair 
dent Bargain or Covenant, but hindering them and equitable Dealing, I ſee not on what Grounds we 
3 Vi hole can defend thoſe (3) Staples, and other Rights which 
by open Methods of Violence. Yet on the whole C: | 3) Staples, ' ; 
it muſt be confeſs'd, that he has not brought the we find in ſome Countries, by Virtue of which Fo- 
vent Queſtion to a full and clear Deciſion. For reign Commodities are ſtopt and carried to the pub- 
* ſpeaking, the Law ol Humanity does not ſeem lick place of Sale; and Strangers are permitted to 
to oblige us to grant Paſſage to any other Goods, Traffick, not Vr bet wirt themſelves, but 
except ſuch as are abſolutely 1 for the ſup- at ſecond-hand with the Natural Subjects. 
port of their Life, to whom they are thus convey'd. VII. From what has been ſaid, there may well a- 
Put as for thoſe who import ſuch Commodities, as riſe this farther Queſtion, Whether the Law of Hu- 
improve and encourage Luxury; or from which manity will permit us to require Toll, or Cuſtom for 
thoſe who deal in them do not ſeek any Supply of Goods tranſported through any Land, River, or nar- 
real Wants, but rather an Exceſſive Gain, and an row Sea, ſubject to our Dominion. For at firſt ſight 
Indulgence to covetous Deſires, I do not ſee what it ſeems Inhumane, not to grant ſuch a bot Hp. 
Right they have to demand Paſſage through our without Price, which the Law betore-mention d, al- 
Coaſts for this kind of Traffick, or on what Preten- lows — to all Mankind. 
ſions they can claim ſuch a Privilege as their ue. Now w * ſhould be impoſed on Goods car- 
1 confeſs, there ſcarce appears any probable Co- ried over Land, there is this manifeſt Reaſon, be- 
our on which we ſhould deny unarmed Veſſels the cauſe ſuch heavy Conveyance ſometimes treſpaſles 
Liberty of an open Sea, which we are Maſters of, on the Fields, adjoyning to the Common Roads, and 
whilſt they are bound to a third People, with whom becauſe the Sovereign of the Country is put to 
we are at Peace. And to this Point, chiefly relate Charge, both in repairing the Ways, and in ſecur- 
all thoſe Authorities and Teſtimonies of Authors ing the Paſſengers (1). And farther, if it be neceſ- 
Wuſually produced in the main Diſpute. But thus ſary to ere& Bridges for this purpoſe, it is plain in 
Wmuch we may reaſonably do, we may ſtop the Veſ- Equity that the Sovereign may ſet up a Toll to re- 
fel in ſuch a Caſe, and force them to leave their imburſe himſelt for thole Expences; and at the 
Cargo in our Territories, that we may have the Be- ſame time, he who does require ſuch Toll, is oblig'l 
efit of the firſt Purchaſe. For beſides that the not only to let the Bridges ſtand, but likewiſe to 
requent Paſſage of Strangers may, ſome time, cre- keep them in conſtant Repair. Grotius on the 
te Danger, or at leaſt may give Suſpicions to our 1 Kings X. 19. obſerves, that a great Toll was paid 
tate, what ſhould hinder us from deriving that to Solomon for the Horles brought through Fudea 
ofit on our own People, which would otherwiſe from Egypt, to the Syrians, or to the Hittites; and 
e made by Foreigners; ſince in matters of Favour, thus too no Frankincenſe was tranſported without 
e ought conſtantly to prefer the former to the lat- Cuſfom, The like Impoſitions are reaſonable in thoſe 
er. And though in Strictneſs it be indeed no Da- Places, where by the Induſtry of the Natives, the 
nage to us, if we permit the free Tranſportation of Roads are rendred more ſhort or more eaſie; as b 
heſe Commodities, and tho' the third Party who the filling up of Pits and Ditches, or by other uſe- 
Weceives them, does not properly injure us by mak- ful Labours, for the Convenience of Paſſengers and 
Ws Gain, which 'twas in our Power to have ſe- of Goods. Thus of old, had any one cut through 
red before him, yet ſince he has no Right of ex- the Iſthmus, and join'd the Tonian and Agean Sea 
luding us from ſuch a Gain, why ought we not to he might fairly have required ſome moderate Tol 
ve our ſelves Leſt, and to be before hand with of the Merchants and Sailers; which they would 


— — 


—_ 


5 (2) As the Duties of Humanity are reciprocal, and he that has received a Benefit ought to make ſome Acknowledgment of it, 
* rangers have no juſt Reaſon to complain that they are obliged to put cheir Goods to Sale in the Countrey, provided they'll bu 
em at 2 reaſonable Price, becauſe by that means they will get by them, tho' perhaps not ſo much as 2 would have done if 


ey had carried their Merchandices farther. But if the Merchandices or Wares be ſuch as we are well 


ored wi d 
our ſelves, we ma red with, or trade 


a y poſitively refuſe them coming in; becauſe *ris evident, that ſo much Profit as theſe Traders make in 
1 4 1 — i our Countrey, tis ſo much Loſs to our ſelves. But if in retufing a Paſſage, we deprive the Strangers that demand 
3 by they might make, without any Advantage to our ſelves, tis inhumane to envy others the Benefit which we can't 
R neg ge ard ſo much the more, if the other People to whom they would carry theſe Merchandices, can't have them 
1 but at an exorbitant Price. See Mr. Buddens, as above, $ 4, 5. Mr. Hirtius in his Note upon this Place of 
Sa cn bas. that nothing hinders but the Right of Staple may take place among Citizens of the ſame State, either with 
* 4 who come to ſell their Mere handices and Wares in their Countre „(i. e.) They may not allow them to fer 
rowth or * ” I 4 certain place, but he does not ſee why ſuch Perſons as bring Foreign Commodities, whether of their own 
3 8 acture, to carry them into a third Countrey, ſhould be obliged to put them to Sale; eſpecially if the People 
* wy uy they are carried, have no great need of them. For my part, there ſeems to me to be no Injuſtice in it, 
= 0 ing ro furniſh theſe Strangers with ſuch things as they are ſeeking elſewhere, when they have paſſed our 
| Y, Whether of our own Growth or Manufacture, at a reaſonable Rate. For why ſhould they go far for what they may 


Ve near hand? 
is make a = Ins why ſhould they not accommodate themſelves among us, who are nearer than others? fo long as they 


ther to allow 32 Gain, though not ſo great as if they were ſuffered to go farther. So that in this Caſe it is at our liberty 


| ge, or nor, for Foreign Commodities; and all tl be i d 4 
, dice tl $ 0 3 nat we are to beware of is, that in denying we do not pre 

Fed r of mod rages 5 of the Inhabitants of our own Countrey, and bring ſome other Inconvenience on them ; Bur this is a mat- 
1 (3) Stap «a, this Word comes from the German, Stapule i | , 

2 Dmolqg. Diction. ty Marquard de Jur. Mercat. Li a. 2 n, which ſignifies, ro put into an Heap or Pile. See Mr. Menage's 
al | 


(191 ; Mr. Barbeyrac's NOTES p. 220, 

g ) * — chey who receive theſe Tolls were obliged to On, * 2 ſafe. So that if a Man were robbed in 
Erg lan and 1747 ound to make good what he had loſt, Some ſay, that this Cuſtom is uſedat this Day in ſome places 
4), See Furetiere's Diction. in the Word Peage, and the Saxon Laws, Lib, 2. Art, 27. | 
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not have been unwilling to give, the Voyage being near Rocks and Quickſands, for the keen: 

now perforn!d with _ Expedition and more Se- Fires to direct Vetlels in the Night, or ay. Ke one | 
curity. And though this Project was never {et on ring the Coaſts of Pirates. But whatever is de. 
Foot, Strabo informs us, © That the Merchants of manded tarther, than upon theſe Accounts, will 5 Mea 
« Afia and Italy, rather than paſs out of one of theſe admit of ſo good Defence; in as, much as the 
« Seas into the other, by the tedious and dangerous Paſſage of unarmed Ships is plainly one of thoſ 
* Coaſt of Malea, were extreamly well ſatisfied to harmleſs Benefits which Humanity lays in Common. 
« put in at Corinth, and fo carry their Effects over Yet where ſuch Pretenſions are made, the Plex 
„Land; notwithſtanding the Duties to be paid which ſupport-them do not ſeem altogether abſurd, 
« there for all Imported or Exported Goods. Ano- as that no one ought to be blamed tor making the 
ther Reaſon which ſome bring to aſſert the Equity beſt of his Dominions, as for raiſing ſuch Prof 
of Impoſitions on Land- Carriage, is this, that by from his Waters as others do from their Lay 
ſo perpetual Confluence of Strangers, the price of That, ſince he who enters the Territories of a 
Proviſions is exceedingly rais'd. To which we may ther, is for that time his Subjc&, we may con 
add in Concluſion, that a Sovereign, on this Ac- the Ships of Foreigners, whilſt they paſs through 
count, requires ſome Acknowledgment from the our Sea, to let our Subjects have the fat Purchaſ Land 
Goods of Foreigners, becauſe he ſufters them by paſ- of their Goods; and that if we give up thisClain rel) 
ſing through his Territorics, to receive ſuch Goods we may require ſome. reaſonable Conſideration y hen 
immediately from a third People; whereas ſhould he Lieu ot it. That although we cannot perhaps ſet up 
erect a Staple, the Gain and Benefit would be fair- a Staple in ſuch a Sea, becauſe the third Natim 
ly intercepted by his own Subjects. whither thoſe Ships are bound, may not have the 


| N Win: 
As to the River Tolls, this amongſt other Ar- ule of Sailing, and therefore cannot fetch the Good 44S 


_— * | opt; 
guments, may be offer'd to juſtifie them, that ſince from us, neither have we, it may be, the Liber + C 
the Water by continually preying on the adjoining of carrying them thither 3 yet it ought not to E Nis Do 
Lands, and ſometimes by overflowing them, is the thought hard it we put in for ſome little Sharen d «: 


Cauſe of no inconſiderable Damage, tor the Preven- the Gain, ſince we permit Strangers to {ail thug ards 
tion of which it is oſten neceſſary to ſecure them our Water, with ſo much Expedition and Convan: Wittemy 
with Banks and other Works of great Charge and ence, But upon the whole, it muſt be conteſt, tht Mito 0 
Labour, it ſcems by no means unreaſonable, that ſince this Toll by Sa is, for I know not what Re i enſior 
towards the making up of theſe Loſles, ſome mo- ſon, accounted more Odious than what is demandd tion 
derate Conſideration ſhould be allowed by thoſe by Land, it ought to be exerciſed with great I in as 1 
who gain Advantage by the River, without being dence and Moderation, and without the leaſt ar i 
concern'd in its ordinary Miſchiets. It is true in pearance of Extortion or Avarice. And after al 
the Capitularics of Charles the Great (a), one Order there may, tis very likely, (3) be a Sovereign (d 
forbids to take Toll in thoſe Rivers, Ubi nullum ad- Two) who ſhall claim an Exemption from the am 
Jutorium praſlatur itinerantibus, where no Aſſiſtance is mon Duty, and build his Pretenſions on good Ret 

given to the Paſſengers (2) but this fon; as that his Dominions bordering on the ſane 
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14 2 — Conſtitution ſeems to have been made Sea (4), encloſe it ſo at both ends, as to give hun i. 
13. Tic r. Leg, in Favour of the Natural Subjects, a fair Title to its uſe; or that on ſuch a uſe df 6 cles o 
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21. and there is no neceſlity ot extend- his Commerce with Foreign Nations, and cane 
ing it to Foreigners C). quently the Good and Safety of his own People a 

It is a more difficult Point, to ſtate the Equi- moſt entirely (5) depends. For in theſe Cale 
ty of Tolls lemanded in Sas, This indeed is be- would be unreatonable, that to obtain the Lidett 
yond Diſpute, that the Sovereign of a Sea may ot a harmleſs Paſſage by Sea, he ſhould be reducd 
impoſe Duties anſwerable to the Charge, which to a kind ot (6) T ributary Condition; nor will an 
he beſtows about it; as for the ſetting up of Marks 


2 


— —— — — 


(2) Either in taking care that the Commodities be not indamaged, or for the Safety of their Perſons. * 
(3) Our Author has a principal Reſpett here to the Streight of the Sound, for he was at that time Profeſſor at Lunden in 
Province of Schonen, belonging to the Swedes ſince the Peace of Ratſchild. 1 

(4) This Reaſon proves nothing. The Subjects of this Prince trade together by Land, but if they will cranſport — 
Merchandices by an Arm of the Sea, why ſhould they refuſe more than other People to pay an Impoſt to the Maſter ol - 
S:reighr, either as a Sarisfation for the Charge he is at to ſecure them a commodious Navigation, or as a fmall acknowledge 
of the Profit they reap themſelves from an open Paſſage, which ſhortens their Courſe, and makes their Trade more flouris: 
And though there be no other Communication between the Countries of that Prince, which are above and below the Strelz 
this does not at all leſſen the Right of kim that has the Poſſeſſion of ir, Otherwiſe it would follow, that he that hath 2 7 
try ſurrounded with anothers States, ſuch, for example, as are Avignon, and Orange in the Kingdom of France, hath a Right” 
aſſert, that the Lord of that Country which incloſes his muſt ſuffer all Merchandices and Goods to paſs backward aud 1 
ward without paying any Tax or Impoſition, which our Author will never grant. And I can't ſee what Privilege Navig! " 
can pretend to more, ſince the Gulphs and Streights of the Sea, according to our Author's own Principles, Lib 4. C. 5: $0. " 
long no more to any Prince, whoſe Countrey they border on, than the Highways taken our of his Lands. See Mr. Bynkerſi 
Diſcourſe, De D»minio Maris, c. 4 p. 28. | aſp 

C5) Suppoſe that the People be ſo poor, that a moderate Tax laid upon their Goods and Merchandices which they ww" 
would diſab'e them from trading, and providing themſelves the Neceſſiries of Life. In this ca'e the Maſter of the — 
will be obliged to ſuffer the Vellels of that People to paſs without exaQting any Cuſtoms of them. But yer he may —— 
Foreign Merchants for their Paſſage ; becauſe, though it ſeems to be a lefſening their Profits, Je they know how to In 7 
themſelves in ſelling their Merchandices, without which their Fellow. Citizens, ro whom they ſell them, muſt eicher — 
of the Neceſſaries of Lite, or buy them at an exorbitant Price, And tho' perhaps, if the Maſter of the 3 ſhould 4 N * 
refute them a Paſſage, they would be in great want of ſeveral things, yet it dots not follow, that they mu therefore Ne w 
pred from tuch Cuſtoms, becauſe thar open Paſſage procures a flouriſhing Trade, and a great abundance of all things che) 
need of, and much more. | ; Count) 

(6) That Yrince is no more tributary. to the Maſter of a Streight for paying a Cuſtom, than a Traveller in a ſtrange ahh 
paying the Toll of a Bridge or River is tributary to the Lord of the Country, who receives it. It is not (as an ="; 2 den, 0 
viz, Mr. Moleſwirth in his emoirs affirms) a Servile Acknowledgement of the Sovereignty of that Prince over 3 yorde!f 
which the Streight is a Key. We may as well ſay, that by paying the Toll over a Bridge or River, which are on 
a Prince's Country, we attribute to him the Sovereignty over all the Country. 


(a) Lib. 3. c. 12. 444, Lex Longobard, Lib. 3. Tit. 1. Leg. 21. \ i 
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ne be much inclin'd to cenſure him, it upon ſo o- 
lious a Provocation he endeavour by any poſhble 
\[eans, to free himſelf from ſuch Exaction and Op- 
weflion. Nor will it render his Reſentments leſs 
uſtifiable, to alledge on the other ſide, that other 
Nations have agreed to pay the Impoſition : becauſe 
their Support and Safety is not ſo immediately con- 
Lond in the uſe of ſuch a Sea, and therefore they 
may afford to allow the Sovereign of the Sea a ſhare 
in their Gains, without Gruding or Repining. As the 
(ale is very different, O) whether a Man deſires a 
Way through my Grounds, becauſe without this Pri- 
vilege, he would be as it were excluded from the 
Yorld, and confined to Solitude, or becauſe he 
auld not otherwiſe carry off the Fruit of his own 

Land; and whether he makes the ſame Demand, 
rely to ſhorten his Paſſage, and impoſes a Bur- 
then on my Eſtate, not to relieve his own Neceſſi- 
y, but to promote his Convenience and Eaſe. 
They tell us, that the King of Alyſinia, or A.- 
Whiopia pretended of old to a certain Tribute from 
opt; upon account that the River Nile, to which 
hat Country owes its fruitfulneſs, took its riſe in 
Wis Dominions; and that afterwards when the Turks 
jad ſeiz d on Egypt, and uſed great Severities to- 
Wards the Chriſtzans, the Abyſinian Prince made an 
Wttempt to have turn'd the Channel of the Nile 
Wato the Red-Sca, but without Effect. Theſe Pre- 
euſions and theſe Proceedings, which bear ſome Re- 
tion to the Caſe before us, we cannot but look up- 
Wn as unjuſt (8). 
Some would determine this whole Buſineſs by the 
eans of Compact and Covenant, which Method we 
ink not to be altogether accurate and deciſive. 
or it remains ſtill in Queſtion, what was the ori- 
nal reaſon of theſe Covenants; and whether the 
alter of the Sea may deny paſſage to others, until 
uch time as they ſhall enter into the ſame Ar- 
cles of Agreement. Though indeed when ſuch 
Covenant has once paſs'd without any Natural 
law or Weakneſs, which might render it invalid, 
th Parts are obliged ſtrictly to obſerve it; fo 
Wat the People who uſe the Paſſage defired, ought 
no account to deny the ſettled Impoſitzon, and 
- Maſter of the Sea ſhall not raiſe the Duty 
E ler, on _ ” — been thus eſtabliih'd by 
int Content (a). Nicephorus Gregoras (b) r 

Wat the Caliph of free obtain'd by 8 
de Emperour of Conſtantinople, Licence for the 
erchants of his Country to paſs through the Thra- 
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ſily granted at firſt, becauſe it ſeem'd a matter 
ittle Importance. But when in courſe of time it 
ear d to be a Point of very conſiderable Con- 
ence; it was found impobilile to revoke the 


rant, after it had þ 
 eſtabliſh'q (05 een by long Cuſtom enforced 


„ Boſpborus, Which Privilege was therefore ſo 


But in Caſe the oppoſite Shore is poſſeſs d by a- 
nother People, ſo that the Sea is either held in com- 
mon by both, or elſe as a middle Point divides the 
Confines of the two Dominions, though here per» 
haps one of the States only may by Compact or 
Conceſſion require Toll of Paſſengers, yet the Sub- 
jects of the other State ſhall by no means ſtand lia- 
ble to the ſame impoſition, ſince they ſail in their 
own Water (10). | 

VIII. Under the ſame Head of Common and In- 
nocent Privileges, Grotius (c) likewiſe reckons the 
liberty of Sailers, to touch and to reſt a little on 
any ſhore, for the ſake of Health or of freſh Wa- 
ter, or on any other juſt Account. Thus the Tro- 
jans complain in Virgil (d). 


Quod genus hoc hominum ? quave hac tam bar- 
(bara morem 

Permittit patria ? hoſpitio probibemur arena, 

Bella cient, primdq; vetant conſiſters terra. 

Si genus humanum & mortalia temnitis arma, 

At ſperate Deos memores fandi atque nefandi. 


What Men, what Monſters, what Inhuman Race; 
What Laws, what barbarous Cuſtoms of the place, 
Shut up a deſart Shoar to drowning Men, 

And drive us to the cruel Seas again! | 
It our hard Fortune no Compaſſion draws, \ 
Nor Hoſpitable Rights, nor Human Laws; 5 
The Gods are juſt, and will revenge our Cauſe, ), 

Mr. Dryden. 


But tis obſervable that they profeſs'd before, 


Non nos aut ferro Libycos populare Penates 
Venimus, aut raptas ad littora vertere pradas 
Non ea vis animo, &c. 


We come not with deſign of waſtful Prey, 

To drive the Country, torce the Swains away : 

Nor ſuch our Strength, nor ſuch is our deſire. 
Mr. Dryden. 


Whence we are taught that the party who deſires 
this Favour, ought to appear on Fich Coaſts with 
moſt innocent Intention, ſo as neither to create any 
Danger to the Inhabitants, nor any probable 
Grounds of Fear. And therefore Dido's Anſwer to 
this Speech, 1s exceedingly wiſe and proper, | 


Res dura, & regni novitas, me talia cogunt 
Moliri, & late fines cuſtode tueri : 


— —— My cruel Fate, 
And Doubts attending an unſettled State, 
Force me to guard my Coaſts, 
Mr. Dryden, 


* 


; (7) But our Author 
_ of the Roman Law 


| is inſtan 5 
bs © ce, tho' our 


io) * does this prove? 


as if he had both ſides of the Streight, 


(a) Add pa | 
. Eecler, ad Grot, L. 2. c. 2. . 14. (6) Lib. 4. (c) L. 2. c. 2. ſ. 13. (4) Æneid. 1. 


3 


— 


himſelf, reciting the ſame Example above, 1. 2. c. 6.5 8. ſa 
| l. 2. c. » Jays, according to the Senſe of the Interpre- 
r 7. de Relig. & gan that he is obliged to grant a Paſſage, eſpecially if he make ſome 2 See Digeſt. 4 II, 
om the Circumff pf. ſan. Cc. Leg. 12. Let any Man then conſider, whether the Conſequences which our Author draws 
* ny he ſuppoſes in favour of his Prince, be well grounded ; and if this Prince has any way to oblige the Mas 
(8) Thi St to let him carry his Merchandices free of all Toll, ficnce other People pay it willingly. 

Aurhor paſſes a true Judgment as 


th : 
3 © Cuſtom or Toll which a Maſter of a Streight exacts of the Merchandices which paſs through it. 


to the Pretenſions of the Abyſſine Prince, yet has little or no res 


ut ou . X | | . 

of the Ear wag hate je acknowledges, viz. Lib. 4, c. 5. $ 8. that whoever has ſettled himſelf firſt upon one of the 
ſter only of 7 S as taken poſſeſſion of the whole Streight, he that comes afterward to inhabit on the other fide is 

© other, orts and Shore. So chat in this caſe the firſt Occupant has a Right to require Cuſtoms of the Veſſels of 

unleſs he be diſpenſed with by any Agreement. | 


For 
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For before we grant any thing of this kind, we found the ſtricteſt 
cught to be well aſſured whether the Perſons ap- Friendſhip (c). r N 
proaching come as Friends, or as Enemies, what ap- theſe Favours, it is requiſite that * Right y 
pcarance the Fleet makes, what force and figure abſent trom his own Houſe, on an Ho . 85 e 
the Men bear who are to land; and farther whether neceſſary Account; as alſo that we 3 e 
they are tree from all contagious Diſtempers (a). &ion againſt his Integrity, or Chara * 
When there ariſes no Obſtacle on either of theſe might render our Admiſſion of him, e = wa 
Accounts as it would be then moſt barbarous Inhu- rous or Diſgraceful; and farther that —_ ct 
manity, to deny the Liberty of harmleſs Acceſs to preſent hire Lodgings for his Money. ln 
ſhore, ſo that Favour being once granted, calls for fore in Ancient Times, when pubſick In: — 
one more, altogcther as realcnable, the Privilege of were not in uſe, or elſe were accounted Scan = 
crecting little Momertary Huts for preſent Shelter, and unworthy to receive a good and vert _ 
which is neither any prejudice to the Shore, nor any the Neceſſity of this Duty was — 
Abridgment of our Right and Property. Indeed ſtrictly binding than it is now in moſt part lern 
Reaſon forbids that any one ſhould raiſe a laing where we meet with ſo many of thels Houſe, * 
5 * cm * the _ wy — « "6x wh actly fitted and furniſh'd, not only for all UC 
lowance from the Sovereign (1), eſpecially if it l 6 
w_ wards yore but by 3 — 0 5 were „ 
though ſ:me Nations have by formed Compact Now although Inhoſpitalit 
ſettled the Point of Acceſs to Shores and Ports Y 2), the moſt part ſultly — —_— 
yet this docs not hinder the like Kindneſs from be- Savage and Inhumane Temper, yet the Point be 
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to their own Subjects. 
TS 1 | fi 


f . : U , 
Ws on by Natural Right; ſince many Duties ari- now and then bear a Diſpute, eſpecially as to ti i = " 
ing from thoſe Vertues which impoſe only an Im- Caſe of thoſe who wander into Foreign Countres Wil — 
ge on . are frequently ftrengthen'd and purely on the account of Curioſity; whether ot w ur Af 
confirm'd by civil Covenants and Laws (3). Be- ſuch Perſons may claim free Admiſſion by any ur Th 
ſides, our preſent Aſſert io ards chiefly thi -uftifie then 35 
3 Preſen ertion regards chiefly this ex- tural Right (1). The Spartans to juſtifie them Y Co: 
raordinary Caſe, when Perſons contrary to their in driving all Strangers from their Coaſts, thou e his 
Intentions, are driven by ſome Violence on a Fo- this one Reaſon ſufficient, leſt the Converſe in 
reign 1 whereas theſe Covenants which ſome- Strangers jhould introduce a Corruption, or a Cn RET it 1c 
8 betwixt Nations, uſually have for their tempt of their receiv'd Manners.,and Cuſtoms ({ Ion, 
Subject the Point of conſtant and continual Acceſs In anſwer to which it is well urged by ſome, tax 8 yana 
2 Occaſions. Therefore for this latter In- what we practiſe at home is not always the ke 
5 res 2 of gue pang Abſurd to require ſome nor what others do abroad the worſt if then aþ+ n, 
. K onſideration. But in the former Caſe it veign Cuſtom be really better, it is abſurd 6 ben. 
= 4: x a yay 1 and ſordid, to charge as deſpiſe, and to reject it on the ſcore of its bg ra 
Rte canon ag "oh Reliet of Perſons in Diſtreſs, and Foreign. That this is the Temper and Property Wc ictor 
as * N 50 to {et a Price upon our Charity. , Curs to fawn on Domeſtick Slaves, and to bark at tit hods, : 

F nother _ of Humanity js the Admiſſi- moſt noble and excellent of Strangers. That toi ellary, 
2 0 . and the kind Reception and Enter- Men uſually contract a Roughneſs and Clown BA bſurd 
N gy of Travellers. Some of the Ancients car- nels of Behaviour, who never breath out of ther Nieht 
70 A 1s Point to the OE of Ambition and O- native Air, and fee no more of the World tha it ref 
entation, conceiving the Right of Hoſpitality to what paſſes under their Noſe (e). As to the O F - of 
Mr. Barbeyrac's NOTES on 88 0 © 
(1) See Mr. NVogdt's Book called, Probabilia Juris, (i, e.) The SIMI of A n 4. c. 1. 5 Niob. 
"T9 Sometimes, on the contrary, as our Author obſerves a little below, one People agree with another that they will dot m WNW Pugh | 
into che On nor on the Coaſts one of another, as appears from two Treaties made long ago between the Romans an deb nt h 
2 That the Romans and their Allies ſhall not ſail beyond the Fair Promontory,unleſs they are driven farther by a Tempeſt, x o this 
500 Nur of their Enemies; and if thro' theſe means they pafſed their Bounds, they ſhould buy nothing, nor medd{e with u a moſ 
This ut ow 4 * neceſſary for Sacrifice, or to repair their Veſſels, and fer ſail again to return within five Days, Polyb. 1. he C. 
Gi 2 . e * : F horn BY Lag wh —— that no Roman ſhould trade into S:rdinia or Africł, that they ſhould not build 2! BT: "op" 
ere, un 5 rovincns i 1 els - - : i 
r mo „or repair their Veſſels; and if they were driven aſhore with à Tempeſt, boſe | 
(3) See Sr. above, and Lib. 2 c,6.8S 5. where you'll find Exam igat' ® 2 
) ve, and 6. 5 5. ples of theſe imperſect Obligations, which have been md, 
perte:t by tte Determination of the Legiſlator, who has made them effequal by $56 As allo, See Lib. 4+ c. 2. below. Men 
3 Mr. Bay beyrac's NOT ES on 9. p. 335. Wcls t 
( ) * the Per Reafons Lycurgus forbad the Lacedemonians to travel out of their own Country, leſt they ſhould learn r df Tr⸗ 
bad Cuſtoms and coarte Manners of Strangers. Plut. Inſt, Lac. See Potter's Archenl. Grec. I. 4 e. 21 l Ded " 
: i Jects o 
(a) Add. Plin, N. M. l. 25 c. 1. (6) Vid. 1, 50. D. de atg:; ö : 1 (ot 
14 | . d. J. 30. D. q, rer. dom. (c) Ariftat. Mag. Moral. J. 2. c. 11. Of all K eis (11 
1 that —_ to be the firmeſt which is expreſs'd in the — 4 Tick au Rom of Strangers; becauſe che Perl us, 1} 
— aving n the 2 Ends and Intereſts to propoſe, cannot ſo eaſily fall into Contention, as thoſe who are Members 0” gt. 
Tons me, any} lays, the Poor and Stranger are the Care of ov“; and again, the Suppliant Stranger craves? Brot Bn md. 
TT A CY 21 A, be Syria) amongſt rhe Crimes which brought Deucalion's Flood upon the World, we find cheſe which od F. 
low. | y hits ” kinds of Injuſtice ; for they neither kept their Oaths, nor receiv'd Strangers, nor gave 4 patient e ny ____ 
__ gy e pot on ene Miſerable, Ot the Humanity which the Indians ſhew to Strangers, See Diod. Sic, I. 2+ © 5 4 
Pl.it) de L. L. I 12. K ian (V. H |. 4 c 1.) recites this Law of the L:canjans, if at Sun ſet a Stranger arrives, and de rale =) 
ception in a Houſe; in cafe che Maſter refuſe to admit him, let him be puniſh'd as an Offender againſt the Laws of Hosp 
4 Lex Burgund, Tit. 39. . 1. Hemoldus (in Cron. Sclav. I x, c. 82.) reports of the ancient Sclavi, If a Wan be diſcover d © i 2 SQ | 
2 Lodging - e (a corona hag. ſeldom happens amongſt them) the heople joyn in a Body to pull do- 4 75 
ute, and to ru'n his Eſtate; which way of proceeding i 7 in his Li ſay | 
rangers have the ſame Rights as Sawada, ET — f N 5 
) The Chireſe have much the fame Conſtitutions in reference to Stran id. Ni [ = 
: - UAE, ers. Vid. Nieubof. Gen. Deſcript. Chin. c. 1. „ 
| > 4 in Livy . 41. C. 24) The Decree of the Acheans, by which — ſorbad the . their Territories; In 
ec 2 7 - deſertio Juris Humani, as it were a deteſtable Deſertion of the Law of Humane Nature 'Tis a 8 $ 
Periander in P{utach S I commend choſe States and thoſe Magiſtrates which firſt give Audience to Strangeres and | we * 
ö 
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don betore us then, thus much is certain, that if 
dur People are kindly receiv d by any Nation a- 
broad, we ought to entertain the Men of that Na- 
non with an equal return of Civility. As on the 
ther hand, thoſe who drive us from their Coalts, 
aumot without the moſt ſtupid impudence, petition 
1s tor 4 more courteous Treatment. But ſuppoſing 
that any one Nation contented with what it finds 
it home, utterly refrains from all Foreign Travel, 
it Cocs not appear what Obligation ſuch a State can 
have to admit thoſe who would viſit it, without ne- 
ceſſary or weighty Cauſe. The Cale is ſomewhat 
like that of a private Man, who in his Houle or 
Gardens, poſleſles ſome rare Curioſity, or other va- 
uable Sight, ſuch an one does not apprehend him- 
ſelf, tied freely to let in all Spectators; but who- 
ever is thus gratified either rewards, or at leaſt ac- 
Knowledges, it as an extraordinary Favour, And 
this ſeems the more reaſonable, becauſe the Grounds 
i prudent Caution and Suſpicion are ſo numerous, 
at we may eaſily make uſe of one or other of 
Wc, to juſtifie us in keeping ſuch Perſons at a di- 
ice, as would too curiouſly examine and pry into 
Wour Affairs. | 
Therctore the Spaniſh Caſurſt (a) has not mae ma- 
Wy Converts by the Reaſons he lays down to quſti- 
Wic his Couutry-men in their Proceedings againſt the 
WW: The firſt Right on which he founds their 
ue, is that of Natural Society and Communica- 
oon, which he draws up into this Aſſertion, The 
pp .11ards had a Right of Travelling and of living in 
6e Countries, provided they did the Natives 10 
n, and from this Privilege none could reſtrain 
ben. In reply to which it is well urged, that this 
aral Communication does not hinder a juſt Pro- 
rietor from communicating his Goods by ſuch Me- 
hods, and upon ſuch Conſiderations as he finds ne- 
ellary, And farther, that it ſeems very Groſs and 
Abſurd, to allow others an Indefinite or unlimited 
Right of travelling and of living amongſt us, with- 
but reflecting either on their Number, or on the de- 
en of their coming; whether ſuppoſing them to 
pals harmleſly, they intend only to take a ſhort 
cw ot our Country, or whether they claim a 
egzt of fixing themſelves with us for ever. And 
it he who will ſtretch the Duty of Hoſpitality 
Wo this extravagant Extent, ought to be rejected as 
W moſt unreaſonable, and moſt improper Judge of 
Z be Cale. The Second Principle he lays down 1s, 
$ at it was lawful for the Spaniards to trafick with 
F boſe P eople, and the Sovereigns on either ſide could not 
VE oor a Sul ects from ſuch Intercourſe. But here 
3 Ip b ore lober and moderate Ju gments, con- 
ac eives unable to find out any ſuch liberty 
33 rawng, as Princes may not abridge their Sub- 
Jects ot, tor the good of the Commonwealth; much 
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gh 5 ug NA thall force and obtrude Strangers upon 
e ncther we will or no. His third Reaſon is 
my thus, lf th 


e Indians had amongſt them any Rights 


= Pc; - ti 
Wd P, ruileges allow'd in common to Natives and Fo- 


reigners, in theſe they ought not to hinder the Spa- 
niards from their Share : For Example, If other Stran- 
gers were permitted to dig Gold, the Spaniards might 
fairly claim the ſame Liberty. | | 
On which Point ſome have judged it worth conſi- 
dering, firſt, whether thoſe Privileges were granted to 
others, by way of Debt, or by way of free Gift and 
Favour. For of thoſe things which Men cannot 
claim from me as ſtridtiyj their Due, I may be more 
liberal to one than to another. And in the next 
lace, whether theſe new Comers will, behave them- 
Fives with the ſame Juſtice and Modeſty as the 
former, who made uſe of our Goods without our 
Prejudice or Inconvenience z and whether theſe late 
Gueſts propoſe no other End of their Viſit, Sup- 
poſe I give one or two of my Neighbours leave to 
come into my Garden, as often as they pleaſe, 
and to gratifie themſelves with taſting my Fruit; 
it may . there breaks in afterwards a rude He- 
or, who is for tearing up my Trees, and would 
kick me out, to plant his own Body in my proper 
Land; my Caſe is bad if I may not be allow'd to 
ſhut the Gate againſt ſuch an intruding Villain (6). 
But let others ſettle this Controverſie. As to our 
main Queſtion, it is look'd on by moſt as the ſafeſt 
way of reſolving it, to ſay, That it is left in the 
power of all States, to take ſuch Meaſures about 
the Admiſſion of Strangers, as they think conveni- 
ent; thoſe being ever excepted, who are driven 
on the Coaſts by Neceſſity, or by any Cauſe that 
deſerves Pity and Compaſſion. Not but that it is 
barbarous to treat in the ſame cruel manner, thoſe 
who viſit us as Friends, and thoſe who aſſault us 
as Enemies (c). The free Admiſſion of Ambaſſadours, 
as is deduced from another Head (d) (27. 
But having once admitted Strangers and Foreign 
Gueſts, to turn them out again, unleſs by good Rea- 


ſon, is uſually cenſured as ſome Degree at leaſt of 


Inhumanity (e). From the number of theſe good 
Reaſons, St. Ambroſe and with him Grotius (F) ex- 
cludes the Caſe of Grievous Scarcity and Dearth 
afflicting a People. To whoſe Judgment we ſubſcribe 
with this Suppoſition, That there are ſtill Means 
leſt, though perhaps very hard and preſſing, to ſave 
both Natives and Strangers, and if the latter have 
been formerly, or may be hereafter uſetul and ſer- 
viceable to us; and of ſuch only St. Ambroſe ſpeaks, 
But in caſe we are not obliged to the Foreigners a- 
mongſt us, and there be no Neceſſity of their periſh- 
ing, ſhould we ſend them off, there ſeems to be no 
reaſon why the Subject on their Account, ſhould be 
content to ſtruggle with a Famine (g). 

X. In the ſame Claſs of Duties, Grotius (þ) places 
the allowing of a perpetual Habitation to Strangers, 
who being driven by Violence out of their own 
Country, are forced to ſeek out a new Seat, pro- 
vided ſtill, that they ſubmit to the eſtabliſh'd Go- 

vernment, and behave themſelves with ſuch Pru- 
dence and Decency, as to adminiſter no Occaſion 


1 to Factions and Seditions (i). 

1 Ik 1 ; 1 * ins 
[ 1 | 

- (2) See whar is ſaid above, Lib. 2. c. 3 5 23, and below, Lib. 8. c. 9. $12, Note x. 


* (a) 9 a Vidnia Releſt. 5.1. 3. (5) Add the Anſwer 

" f) * 5. (e) Vid. Diod. Sic. I. 1. c. 67. (a) Add. Ziegler ad Gret. I. 2. c. 2. 1.2 

, _ 7 Ea Offic, . Je, 7, . |. .. 2.1. 19. a 
) eie, Medea. Xo) 5 Fires 
_ —_— 7 


a Stranger ſnould conform 


1 » 
n Maners to the State that entercains him. 


So amon ; 2 
we find en 8 me Article of Peace propoſed by Aneas in Virgil, 


| 
4 
3 
0 
x 


given by ſome of the Americans to the Spaniards, in Montaigne: 
(e) Vid. Liv. 1. 2. c. 37, 38. ö 


8 
6 (e) Vid. Sueton. Auguſt, c. 42. & Bacler. ad Grot. d. I. (bh) Lib. 2. c. 2. ſ. 16, 
e. 15 N ; 


K 


Imperium ſolenne ſocer mihi mænia Teucri, 
Conſtituent, urbiq; dabit Launia nomen. 


Latinus ſnall the Regal Scepter bear, 
Latinus firſt in Peace, and chief in War. 


+ E | 


Humanity, 


- —- _ a” we on 
82 5 by 
ac - —- 


l — — = — 


. 982 — e — — ot 77 


4 r * — 


, 
4 
| 
4 
[4 
| 


: 


i 
| 


_ * 3? 
44 iis» oz 
8 - 1 — 


S 


>< I — 

© ak 
_ <6 * 
— =" 


— 
— 


4 

1. 
* 

0 
5 


— — 


— 


34 Of the Mutual Duties of Humanity. Boox III NC 


——. 


Humanity, it is true, engages us to receive a ſmall be ſo conveniently: placed and diſpoſed, as t. ther by 
number of Men expell'd their Home, not for their der them incapable ot giving any Jealouſie 0 K jul Con 
own Demerit and Crime; eſpecially if they are e- Government. It on the whole, it appears that and Co! 


minent for Wealth or Induſtry, and not likely to Perſons deſerve our Favour and Pity, and thy Nations 
diſturb our Religion, or our Conſtitution. And thus reſtraint lies on us from good Reaſons of 9 which 
we ſee (1) many States to have riſen to a great and will be an Act of Humanity to confer ſuch _ making 
flouriſhing Height, chiefly by granting Licence to neſit on them, as we thall neither feel very Burt WR" *'< 
Foreigners to come and ſettle amongſt them; where- ſome at preſent, nor are likely to repent of her. 80 it Ca 
as others have been reduced to a low Condition, after. Ii the Caſe be otherwiſe, we ought * Son of t. 


by. retuling this Method of Improvement. temper our Pity with Prudence, as not to put on our con 
But no one will be fond ot aſſerting, that we ſelves in the ready way of becoming Objects of Pi wided o 
ought in the ſame manner to receive and incorpo- unto others. Farther, ſince whatever we bet ured by 


rate a great Multitude, eſpecially if now in Arms, on ſuch Petitioners, we ma juſtly reckon enſians 
or naturally addicted to War; ſince it is ſcarce poſ- matter of free Bounty in us, hence it follows, thy idden t 
ſible, but that their Admiſſion ſhould highly en- they are not preſently to lay hands on what t Tons 
danger the Natives. Therefore every State may pleaſe, nor to fix themſelves as it were by ſos © 
be more free or more cautious in granting theſe In- Right, in any ſpot of Waſt-Ground they find » i But t. 
28 as it ſhall judge proper for its Intereſt mong us; but that they ought to reſt ſatisfied vit bs. Ft 
and Safety. In order to which Judgment, it will be the Station and the Privileges we aſſign them a nunicat 
Prudent to conſider, whether a great increaſe in the XI. The next office of Humanity mentiond iy cceflit 
Number of Inhabitants will turn to Advantage; Grotins, is that we allow every Man the P. WE Lite. 
whether the Country be fertile enough to feed ſo lege of procuring for himſelt, by Money, Wok, il ultly ke 
many Months; whether upon Admyſlion of this exchange of Goods, or any other lawful Com RE” b on 
new Body, we ſhall be ſtraitned for room; whether {ſuch things as contribute to the convenienceof Lie, MR” uff 
the Men be induſtrious or idle; whether they may and that we do not abridge him of this Libem « ene 


| | pie rbid t 
Mr. Barbeyrac's NOTE on 5 10. p. 


: 337. 4 he Ath 
(t) See Parrhaſiana, Tir. 1. p. 265, &c, and a Diſcourſe De conſcribends Milite, F 18. among the Select Diſcourſes, Ju. 19 MID ubjccl 
& Gen, of Mr. Buddens, | crc | 


(a) What hath been ſaid may be illuſtrated by theſe Hiſtorical Examples. Latinus, in Virgil Æx. 11. offers the Tiyau ti: Wl xClude 


On Terms agreed the common Country Share, he Cart) 
T9 reed? ! 
he Cow 
reateſt 
ted a 


d Dri 


Servins on this Paſſage obſerves, from Cato's Origines, that the Land here mention'd contain'd r00 Acres. He tells us liesi, 
for fear we ſhould think that the King was liberal of what did not belong to him, that to thoſe Words Aurunci Rutulig, fer, 
we muſt joyn the mihi in the preceding Verſe; the Auruncans and Rutilians having that Country allow'd them in a way of 
randy elſe being placed there by the King as his Husbandmen, to manage the Crown Lands, The Story is told more ac lu 

Dionyſ. Halicarnaſ]. L. 1. ä c | 
9 Cimbrians 1 (1. 3. c. 3.) petition the Roman Senate, that ſo Brave and Warlike a People would give them a lit Ie old 
Portion of Land as a kind of Pay, promiſing in return, that their Hands and their Weapons ſhould be ever employ'd in de berry W 
Caufe of Rome, But (as the Hiſtorian there reflects) what Land could the Romans give them e amongſt tber Fir 
ſelves, on the point of ſuch arbitrary Diſtributions? And how could the Senate without manifeſt Injuſtice diſpoſe of the Proper rs. | 
ty ot private Men? Beſides, poſſeffing ſo many things as were likely to raiſe the Appetite of needy Strangers, they judg dt ed Oi 
fafe to admit ſo ſtrong and fo fietce a Nation into their Limits. | WV capon 
In Cæſar (de B. G. 1. 4 ) the Tencteri and Vſqpetes petition'd in this boaſting manner: That they did not voluntarily leave thet eneron 
on Country to ſeck a Foreign Seat; that if the Romans would accept of their Service, they were able ro ſhew themſelves | 
unproſitable Friends; only they deſire ſome Lands to be affign'd them, or to have the Privilege of keeping what they had alt our to 
dy gotten by their Arms. The Anſwer which Ceſar ſent them was to this purpoſe; That 'ewas unreaſonable in thoſe Men 0 * And W; 
yade another Country, who could not defend their own. That there were no vacant Lands in Gallia; eſpecially not to h un im 
vaſt a Multitude, without prejud ice or danger. Though indeed he had ſtill another more ſecret Reaſon, why he Would . 
have thoſe new Neighbours. ö be- 

In Tacitus (A. XII. c. $5.) the Antibarii being at a loſs for a Divelling, having therefore ſeared themſelves in ſome Lands b 
yond the Rhine, belonging to the Romans; excuſed themſelves, not altogether unreaſonably, in theſe Words: That he _ 
part of the Land was uſelels; being only employ'd now and then by chance in feeding Beaſts for the Army. That the my is clerein, 
ought to reſign a place which was fill'd only with Beaſts, when they might relieve the Diſtreſs of Men; and prefer Friends: ; 
Subjects to Deſarts and Solicudes, That as Heaven was poſleſs'd by the Gods, ſo Earth was given to Mankind; and what 9 
were void of Inhabitants, lay in common to all the World. (Which Principle Sir Thomas More eſtabliſneth amongſt his hy 1" WE (i) Le 
I. 2.) This Meffage deſerv'd a more favourable Anſwer than thoſe moſt haughty Words of Avitus, That they ou hr to = I 
to che pleaſure of their Betters. That the Gods, whoſe Aſſiſtance they now implore, had choſen the Romans to be Com 
ders of the World, and to diſpoſe of it as they ſhould think convenient, without ſuffering any other Judges but themſci"s: 1 

The Emperor Probus ſettled an hundred Thouſand of the Baſtarne in the Roman Terticories; who all proved net 

quiet. But he uſing the ſame liberty of Tranſplanting vaſt Numbers from other Nations, as from the Cet 

* Theſe Tyrants the Gautunni, the Vandals, &c. all theſe broke their Promiſe, and whilſt the Emperor was engaged 10 
were ſuch as revol- War againſt the * Tyrants, wandred by Sea and Land almoſt through che whole World, and ſpread no 
ted from the Em- Cloud on the Glory of Rome. Hav. Vopiſc. | a | | 
peror then reigning, | | | "308 "WH 
and cauſed themſelves to be proclaimed Emperors by the Soldiers. See Salmaſius upon the Thirty Tyrants of Trebellius Pollio, 


So likewiſe in Ammianus Marcellinus, the Goths deſerting their Seat for fear of the Hunt, begg'd leave of Valens to fx! 
ſelves in Thrace, promiſing to live quietly, and to lend him their Service when he ſhould have Occaſion. Soon after on be ane 
rous People put up the ſame Requeſt, to whom Valens granted the like Favour, hoping that from theſe Numbers he — 
Men for his Troops, without any great Charge. Yet this Indulgence proved afterwards his Ruin; as the Hiſterian demo 
at large. Add. Socrat. Hiſt, Eceleſ. I. 4. c. 28. | | 0 K 


Condition: | ot abt 
Eft ant iquus ager Tuſco mihi proxirtius amni, A tract of Lands the Lat ines have poſſeſs'd, ben b) 
Aurunci Rutuliq, ferunt r vomere durot a Along the Tiber, ſtretcking to the Weſt, Neac 
Exercent colles, atque horum aſperrima paſcunt, Which now Rutilians and Auruncans Till, = ind; 
Hec omnis regio & celſi plaga pinea mont is And their mix'd Cattle graze the fruitful Hill; er, 
Cedat amicitiæ Teucrorum & fæderis equas 5 Thoſe Mountains fill'd with Firrs, that lower Land, . n | 

. Dicamus leges; ſecioſq; in regna vocemus, If you conſent the Trojans ſhall command, aan 
| Call'd into part of what is ours; and there ernn 

4 
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ter by any Civil Ordinance, or by any 5 
yl Combination, or Monopoly. For that us 7 1 
and Commerce highly promote the Intereſt of a 
Nations, by ſupplying the unkindneſs of the Soil, 
Which is not every where alike Fertile, and by 
making thoſe Fruits ſeem to be born in all places 
| the World, which are to be found in any one (a): 
& it cannot be leſs than Inhumanity to deny any 
Sn of the Earth the uſe of thoſe good Things, whi 
dur common Mother affords for our ſupport z pro- 
vided our peculiar Right and Propriety be not in- 
wed by ſuch a Favour. And therefore the Mega- 
Yenſians (in Plutarch) when the Athenians had for- 
aden them entrance to all their Ports and Mart- 
Towns complain'd that this was done agg w vo 
lala, Contrary to the Law of Nations. * 
But this Aſſertion will admit of many Reſtricti- 
s. For we do not ſeem in Duty obliged to com- 
Wnunicate to others ſuch Goods, as belong not to the 
ellities, but to the Pleaſure and the Superfluity 
Lite. And then, if Scarcity lies upon us, we may 
Wultly keep what we have to our ſelves. Could Jo- 
Wb have diſcover'd that the Corn of Egypt was 
Wot ſufficient to ſupport the Natives, under the ſe- 
en Y cars Famine, he might with good reaſon have 
Worbi.! the Exportation ot it to Foreigners (b). So 
Wc Albeniauns once decreed it to be Capital for any 
Wubjcct of that State, to carry Corn tor Sale, any 
ere but to Athens (c). Beſides, we may fairly 
Wxcludc others from Trafficking with us tor things 
Wot abſolutely needſul for the ſupport of Life 
When by ſuch a Permiſſion, our own Country would 
ea confiderable Advantage, or ſuſtain (though 
indirect Conſcquence, ) ſome notable Evil. 
or Example, one - Kingdom ſuppoſe produ- 
s admirable Horſes; what ſhould hinder the 
overnment there from paſſing an Act to prohibit 
=. crying into Foreign Parts, any that are fit for 
ed For ſhould the fine Strain grow Common, 
Wc Country would loſe its greateſt Profit, and its 
WE catclt Ornament. And this beautiful Race is af- 
ad abroad, not for neceſſary uſe, but for Pomp 
1 nd Pride, tor Elegance and Eaſe (d). In one of 
Wc 11 Roman Conſtitutions, it is made Capital to 
ine, Oil, or Arms to the barbarous Nati- 
ps. They thought the Prohibition about the Wine 
5 w Oil, no leſs neceſſary than the other about the 
W <apons, fearing leſt the Barbarians by taſting ſuch 
enerous Productions of the Empire, ſhould endea- 
ur to wake themſelves Maſters ot ſo rich a Soil. 
: Babs = in Lit (, that when Aruns of Clu- 
| uf #7; the Gauls into Italy, he made them a 
Feen OL italian Wines, as the Encouragement and 
: pct ot their Expedition (J). 
Gerende there lies no Reſtraint on a State why, in 
uce to the Exportation of Goods, it ſhould 


1 


not favour its own Subjects more than Strangers; as 
by demanding leſs Cs of the former, than ot 
607 latter, or by giving them the Right of 5 Pur- 
chaſe. 

XII. Though, as has been ſhown, we are oblig'd 
in many Caſes to ſell, yet as Grotius (g) obſerves, 
no Law ties us to a Neceſſity of buying. In as 
much as every Man is naturally free to accept, or 
to refuſe what Purchaſe he pleaſes; and no one has 
juſt Reaſon to complain, becauſe another is content. 
to want ſomewhat which he could ſupply him with. 
And therefore we find it forbidden in many Places, 
as well Ancient as Modern, to import ſome | war 
cular Commodities : either leſt any Damage {hould 
by this means ariſe to the State; or to excite the 
Induſtry of our own Subjects; or to hinder our Mo- 
ney from paſling into Foreign Hands. "F 

Therefore the Spaniſh Caſuiſt lately mention d, 
is widely miſtaken when he aſſerts, that by the Law 
of Nations every one has a Right of Trading in fo- 
reign Parts, of importing what the P:ople there want, 
and of exporting Gold, Silver, and other Goods in 
which they abound. For ſuppoſing I declare my ſelf 
well ſatisfied with what I poſſeſs of my own, with 
what Face can another force his Things upon me, 
whether I will or no? 

When the contrary is enacted, for Example, when 
in ſome Places, every Houſholder is obliged to buy 
yearly ſuch a Quantity of Salt, this ariſes from the 
Power of Princes over their Subjects, and that Ne- 
ceſſity of buying, is a kind of Tax or Tribute, Thus 
too a Ruler may enjoyn his People, that it they 
want ſuch a particular Commodity, they ſhall buy 
it only of ſuch a Perſon. Which kind of Laws are 
very juſt, when they promote the Intereſt of the 
Commonwealth. In the ſame manner we find it 
it often commanded by 8 that the Subject 
do immediately buy up Corn and other Neceſſaries, 
even in remote Parts, when there is danger of a 
Scarcity, (eſpecially upon Apprehenſion of a Siege; 
or to bring down Proviſions to a more reaſonable 
Price amongſt us. But that I ſhould go about to 
compel a Man, over whom I have no Power to the 
purchaſe of my Commodities, this is what no Rea- 
ſon will juſtifie or excuſe (1). For upon what Pre- 
tence can I aſſume ſuch Authority over the Purſe of 
another, who is not my Subject, as to preſcribe the 
Matter, and the Meaſure of his Expences, and 
to teach him how he ſhould provide for his Neceſ- 
ſities, or for his Pleaſures? And though my Gain 
be in the mean time hinder'd or leflen'd, yet this 
Conſideration can by no means abridge the other 
Party of his Natural Liberty. Or, if I would have 
him thus contribute to my Advantage, I ought to 
encourage him by mutual good Offices, and render 
my {elf worthy of the Favour. But it a Man being 


ms 


(4) Lian. 0rat. 
W'cace of Count 
of Tradin 

Dec! f 
n 


( Lycurg © regard to the publick Safety; 


Wicy (ould Atta ys Leccrat. 
= -. ave the liberty of buyi 

. ; y Ot buying Ten Horſes 
% 10, 20. (e) Plato de J. L. by 


© n 
. 2 Colours which are not prod 
. — . — et no Man export what is of neceſlar 
ee ele arrance to Merchants, ſuffer 
er, that it 
ene Beaſts are brought from other 
7 1orbid the Importation of them, 


nder 4} ; 
mem unjic for laborious Employments. 


J : . i | 
(i) See the Diſcourſe of Mr. Thomaſias, EntitPd, De pretio affectionis in res funzibiles non cadente, c. 2.58 r, 2, 5. 
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4 8 hath not enriched every place with all his Bleſſings; but hath divided his Gifts according to the dif- 
= * t w he might incline Men to Society, by the want of mutual Aſſiſtance; and he diſcover'd ro Men the 
% guintil What was the Product of any particular Soil, might by this means be enjoy'd in common by the whole World. 
. Iſt we were ſelling to the neighbouring Nations, and urged on by the hopes of ready Gain, we 
and having empried our Stores abroad, brought a Famine upon our ſelves at home. 
(a) In Livy (1. 43. c. 5.) Upon the Requeſt of the Gallick Ambaſſadors, it was order'd, that 
and of carrying them our of Tray. (e) I. 5. c. 33. () Add. Numb, 13. 14. 
Let no Man import Frankincenſe, nor other Foreign Things uſed in Sacrifices, nor Pur- 
uced at home; nor in ſhort, any Commodity, but ſuch as is abſolutely neceſſary; and on 
way” y uſe in ny _ Country. Ceſar de B. G. 1.2. _— of the Nervii, that 

| o Wine or any other Incitement to Luxury to be imported; imagining that the uſe 
acies muſt needs weaken Mens Minds, and unbend the ſtiffneſs of their 3 The ſame Se Fells us of the 
Parts tor their Aſſiſtance, they refuſe ro make uſe of them; and as for Wines they 
being of Opinion, that thoſe Liquors ſofren and effeminate the Spirits of Men, and 
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Rock'd with ſuch particular Commodities, offers to 
vend his Abundance, where-ever he can find 
Chapmen, it would, in this Ca e, be moft Inhuman, 
and Unjuſt to hinder him from thus furniſhing hin- 
ſelf with other things, which he wants for the ne- 
ceſſary Occaſions of Life (a). 

XIII. Another Duty of the fame Rank, is the 
giving Licence to Men of other Nations, eſpe- 


cially if ſeated in our Neighbourhood, to ſollicite, 


and contract Matrimony with our Subjects, when 
they are at a loſs for Women amongſt themſelves (1). 
As for Inſtance, if a People compos'd only of Men, 
either being expell'd their own Country, or upon 
ſome other neceſſary Account, are fix'd near us, and 
deſign to form a new State. For to live without 
the Aihiſtance of the other Sex, is what the Frame 
and Temper of few Men can bear, Celibacy in a 
Healthy Conſtitution, is the Giſt only of excellent 
Souls; and to ſeck other Satisfactions in this Caſe 
that Nature adviſes or allows, would be foul and 
brutal. Beſides, as Florus obſerves, Res tantum uni- 
us ætatis eſt populus virorum (2), A State made up of 
one Sex, viz, Men, can laft but one Age. Upon this 
Principle, many are willing to defend, or at leaſt 
to excuſe the famous Exploit of Romulus, the Rape 
of the Sabine Women. Authors indeed are divided 
about the Reaſon and the manner of this Proceed- 
ing. Dionyſins Halicarnaſſeus reports, that the main 
deſign of Romnlus was to obtain the Friendſhip, 
and Alliance of the Neighbouring Nations, by join- 
ing with them in Marriage; and that, though he 
began this Project in an injurious way, yet he ima- 
gin'd that in time this ill Beginning would produce 
a good Concluſion, and that a fair Correſpondence 
and Familiarity, would be eſtabliſn'd fo ſoon as 
they ihould have clear'd themſelves to the new 
Brides, by the Plea of Love, and to the Fathers 
and Relations by urging that the Stratagem was ſet 
on Foot, not out ot Afﬀront and Abule, but as a 
neceſſary Relief to a deſperate Condition. Yet it 
mult be cone Sd, this ſeems a very prepoſterous way 
of gaining Friendſhip. See Taczt. An. 1, 1. c. 55. 
What he reports of Seg-/fvs, that when Arminius had 
ſtollen his Daughter againſt his Conſent, Gener in- 
ius, c. The Names of Son-in-Law, and Father- 
1-Law, which when there is a mutual Conſent of 
Parties uſed to be a Band of Love and Endearment, 
prove now the Seed of Hatred, and the Incitement 
to mortal Diſcord. | 

Others pretend, that Romulus by this Attempt, only 
ſought an Occaſion of quarrelling with his Neigh-. 
bours, which ſeems very Improbable, The com- 
mon Delence ot the Fact, is to alledge the want of 
Women, and ſo to have Recourſe to Neceſſity : but 
then Authors take care to tell us, that Commiſſio- 
ners were firſt ſent about to treat with the People 
on the Aſtair, and to beg that they would not think 
it hard to let Men like themſelves mix with them 


= 


— 


in Race and Blood: And that when theſe 4 _ 


y 


Mr. Barheyracs NOTES on & 13. | 5 
(1) See Mr. Buddens's Diſcourſe, Entirl'd, Furiſpr. Hiſtorice Specimen, $ 5, among his Seleca Juris Nature dy Centian. 
(2) Res eſt unius etatis populus virorum, Flor, I. 1. c. 1. numb. 
(3) Canuleius's Words are, Connubium petimus, quod finitimis, externiſque dari ſolet ut hominum — —numero ſimus. Li. 


Liv. 4. c. 3. 


(4) This Clauſe in Mr. Hirtins's Edition, with his Notes, is thus rendred, de opes aut effectus noſtrorum in al, ey 
Connubia transferantur 5 whereas other Editions have it, as it ought to be, affeFus, This renders it credible, that cis 
of the linpreſſion, bur, as Mr. Hirtizs remarks by way of Supplement, a thing contained in the Author's Expreſſion. or 
(lays he) a Citizen in reſpect to the Alliance and Riches of ſome powerful Stranger, ſhould exalt himfelf above nat” For 
contrary, for fear a powerful Stranger ſhould make uſe of his Alliance to a Citizen to become a Maſter of the wa \Nianct® 
Ariſtatle oblerved, That Dionyſius the Younger, having married a Woman of Locris, found a way by means of char a eh 
poſſeſs himſelf of the Government of that Republick, Polit. l. 5 c. 7. But all this is not comprehended in the Wor 


which Mr. Puffendorff ſpeaks. 
(a) Add. Excler, in loc. citat. Grot. 


were diſmiſs'd after a Reproachtul m XIV. 
then at laſt thought N to gain Relic 1 Wa mon to 
joint Application of Cunning and of Force * Duty 10 
what makes the thing ſtill carry a better Force; Suppepit? 
That this way of catching Wives was in thoſe Tir mucuou 
not only a Common, but a laudable Practice. I); one be « 
nyſius calls it, An Ancicnt and a Grecian G : 3 
and the moſt renowned Method of obtaining Maid; 1 
Marriage, Add Fudges XXI. 22. It is true 1 con mon 
lence can ſeldom be neceſſary in this Caſe. Fn and = 
it's never difficult to find Women enough, who full That 
be ready of their own accords, to accept of wy BR. Hun 
Husbands that are not abominably Vile and Sn ne; 
dalous. | Fees, e 
To reje& thoſe who ſeek our Alliance by fad o ＋ 
Propoſals, would be very hard Dealing, And tu ex = 
the denying of a Woman for a Wife, be not in i 00 
ſelf, a juſt Cauſe of commencing a War, yet is, i N 6 
it the Refuſal were accompanied with Reproz | em ex 
As the Inhabitants of Rhegium, when Diomſu d Wil xy 
Sicily ſent to deſire a Wife amongſt them, retund at an 
in Anſwer, That they would grant him none be ing © 
the ny . of their Common Executioner, * Wii! Nat 
Diodor. Sic, I. 14. c. 108. & Strab. I. 6. like Inſtace r & of 
is to be met with in Paulus Venetns, 1. 1. c. 52, 0 nd ner 
the other hand, ſhould a Prince by Vertue of bs Wo knov 
Sovereign Authority, compel the Women bs ind in 
Country to accept of ſuch Husbands as have wid or 
thing in them to deſerve Affection, this would h BWPrivilc 
like Inhumanity , eſpecially in Caſe the Fos WMA cquai: 
and Conditions of the Parties were unequal, Iæ Night t 
Speech of Canuleius in Livy, where in the Named Hudent 
the Populacy (3), he intreats the Senate, that tir which 1 
would allow them the Privilege of Marriage, af Wy arc 
vour granted to Foreigners, and to Neigibot ue wit 
Nations; and that they would not exclude t rev} 
from the number of Mankind, does not belong! nd Cir 
the Queſtion before us, although produced eee th 
Inſtance by Grotins. For the Plebeians did not ua Wc of t 
feel a Scarcity of Women, but the Aim and Deſg XV. 
of this Petition, was to raiſe themſelves to an «x ng ulcar 
Pitch with the Nobility, and means of Marrying u ls 
to Prtrician Families, Otherwiſe, when Women ruh 
plenty, there is no Occaſion of winning a Pride h uv, 
main Force of Arms: Indenies aliam ſi te bac J 3 nclina! 
ſtidit. As for thoſe Civil Laws which forbid Mama gels of 
with Foreigners, or between Subjects of differ | Perion 
Ran ks, they always preſuppoſe, that every one s _—_ 
to find out a Match ſuitable to his Condition, f ccc. 
they are generally founded on ſuch Reaſons as tes N 
that the Splendour of great Families may be ny rf 
ſervd; that our Women may more eaſily get! 7 ; vinch 
bands at home, whilſt our Men are not allow 8 
get Wives abroad; or that the (4) Riches and * a t] 
Affections of our People, may not by the _— 2 oy lar 
Inter-Marriages be eſtrang d from us, and ſe 4 33 
on a Foreign State. bout! 
15 ber! ny, 2 
1 W (2) 5 
alias Chitate! „„. wit 
wherein 
jel erdinari 
oa as we (1 
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xv. Laſtly, Grotius adds, that any Right com- 
mon to all, and conſequently 1 8 8 8 
Duty to be perform d towards all, ariſes from this 
Gppofition, that we grant ſuch an Indulgence pro- 
. to every Stranger; becauſe then, it any 
micuoully ry „ : * 
ne be excluded from the Privilege, he is maniteſt- 
ly injur”d. For it is an Affront and Reproach to 
Adar a Man, without particular Reaſon, from a 
uonmon Advantage; this being to make him unequal 
and inferiour to others. Hence Grotius concludes, 
That if it be in any place * to Strangers, 
10 Hunt, to Fiſh, to Hawk, to gather Pearls, to 
receive Legacies, to ſell Goods, to contract Marri- 
poes, (even without being compell'd to it by Scar- 
ity of Womenz) no Nation can be denied the 
lame Liberties, except they have forfeited them by 
weir own Default. But this Aſſertion will ſcarce 
old. For the Conceſſions here ſpoken of, mutt be 
e cither expreſly or tacitly, When we grant a 
Whing expre/ly to another, we do it either Precarzouſly, 
in the manner of a Pa# or perfect Promiſe. Now 
Wit any one ſhould give a perfet Right over a 
ing of his, (not due by the Law of Nature) to 
Wl Nations known and unknown, without Limit 
Ir Reſtraint, is a Caſe which I believe never did, 
Wand never will happen. For every one is deſirous 

&o know at leaſt, on whom he * his Benefit, 
id in what meaſure. But when a Man either by 
id or free Favour, has granted ſuch a particular 
Privilege to all that come under his Friendſhip or 
FA cquaintance, for a meer Stranger to pretend a 
Nicht to the ſame Indulgence, would be very Im- 
ident and very Wicked. As for thoſe things 
Which we permit Tacitly, or as it were overloo 
9 are reckon'd of Courſe to be of the ſame Na- 
ie vith Precarious Favours; and ſuch may be fair- 
rercked, either upon the Change of our Affairs 
ad Circumſtances, or becauſe the Perſons who en- 
chem did not make ſo prudent and modeſt a 
le of them as they ought. Becler, ad Grot. 

XV. What we have hitherto touch'd on, are but 
WV ular Degrees of Humanity, the Omiſſion of which 
pliss a moſt baſe and abject Temper of Mind. A 
WU higher, and more il luſtrious Strain of the ſame 
ur, is when a Man out of pure Benevolence and 
Wnclination, ariſing either from a Native Generouſ- 
eis of Soul, or from Pity and Compaſſion to a 
Ferſon in Diſtreſs, is at ſome Pains or Charge in be- 
Fowing treely on another, what may relieve his 


Noble Rank, are by way of Eminence tiled 
Fra, the manner and meaſure of Diſpenſing 
ich are commonly to be adjuſted with regard to 
: ae Condition of the Giver, and of the Receiver. 
q 3 are the things which open to Mankind 
F Glo Ef Field of doing Good, and of acquiring 
er, it they are temper'd and regulated by true 
UC once an Greatneh, of Mind. For to throw 


oy 
* — 


Ncccſity, or procure his Advantage. Kindneſſes of 


ut Favours without Reaſon and Judgment, ought, 


as Pliny (1) obſerves, to be call'd Ambition or Oſtenta- 
tion, or any thing rather than Liberality. Wiſe 
Men have made it their chief Buſineſs to preſcribe 
Rules for the guiding and perſecting of theſe Obli- 
gations: And the ancient Books ot Morality, are 
not on any Subje& more copious, or more clear. 
(2) Tull. Off. 1. Beneficentia, qua nihil eſt natura hu- 
mana accommodatius, multas habet cautiones, &c. The 
Duties of Liberality or Bounty, than which there is 
nothing more agreeable to the Nature of Man, fall 
under many Limitations (3). For in the firſt place it 
ſhould be our Care to ſee that our Bounty prove not 
a Prejudice, either to the Perſon we would oblige, 
or to any other Body; and then that we do not 
give above our own —— nor above the Merit 
of the Receiver. Asto this laſt Point, we are Prin- 
cipally to regard thoſe, to whom we our ſelves al- 
ready ſtand Obliged, and then others as they have 
more or leſs Need of our Aſſiſtance. We are like- 
wiſe to conſider the ſeveral Degrees, by which we 
ſtand related in the World. Ot theſe the Firſt and 
moſt Extenſive, is the Univerſal Society of Man- 
kind. Nearer than this is the Alliance between 
Perſons of the ſame Nation, of the ſame Province, 
of the ſame Language, of the ſame City. There is 
yet a nearer Tye of Kindred. And here the Firſt 
Society is in Wedlock, the next in Children the 


Relation of Brothers comes afterwards, and then of 


Brothers and Siſters, Children and Men, the Mat- 
ches and Alliances between different Families. But 
the moſt Excellent and Strongeſt of all Alliances is, 
when Good and Vertuous Men join in Familiarity, 
upon account of the Agreement of their Manners. 
Idem de Finib. I. 5. In omni boneſto, 8c. In all the 
Compaſs of Honeſly,there is nothing ſo illuſtrious or of ſo 
great a Latitude, as the Con unction and Society of Men 
with Men, including a mutual Communication of Con- 
ventencies, and general Love for Mankind. This Dear- 


neſs begins immediately upon ones Birth, when the Child 


rs moſt Affectionately beloved by the Parent, from the 
Family, it by degrees ſteals abroad into Afinities, 
Friendſhips, Neighbourhoods , then amongſt Members 
of the ſame State, and amongſt Statss themſelves, uni- 
ted in Intereſts and Confederacies, and at length 
ftretcheth it ſelf to the whole Extent of Human Race. 
In the Exerciſe of all theſe Duties, we are farther to 
obſerve what every Man bath moſt need of, and what 
with our Help he may, what without our Help he can- 
not attain; ſo that in [ome Caſes the Tye of Relation, 
muſt yield to the point of Time; and ſome Offices there 
are which we would rather pay tv one Relation than to 
another, Thus you ought ſooner to help a Neighbour 
in with his Harveſt, than either Brother, or a fami- 
liar Acquaintance z but on the other ſide, in a Suit at 
Law, you ought to defend your Brother, or your Friend 
before your Neighbour, See Seneca's Treatiſe of Be- 
nefit, which it would be tedious here to abridge. 
Plutarch (in Sympoſ.) tell us 'twas a Rule amongſt 
the Bythagoreans, not to take a Burthen from their 


(2) See the 


wc. 6. with Gataker's Notes 
wherein Mr. e 


(2) Under ti 
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threatned withal, eficence we 
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% We muſt nor leave any Soul that is entred into an humane Body in Danger, as the Gymno 


em — — 


Mr. Barbeyrac's NOTES on 5 15. 


= (1) Abit ep; . : I : : : 5 
z RY, 33, — & jatantia, & effuſiv, & quidvis potius, quam liberalit as exiſtimanda eſt, cui ratio non conſtat. Plin. Paneg. 


Commentators upon theſe and ſeveral other Paſſages, where Tully treats of Beneficence, See Marc. Antonin. Lib. 8. 

ror ages and P/iny the Younger, Lib. 9. c. 30. 

erdivarily have 8 * a fine Deſcriprion ot Liberality, and wherein he ſhews excellently well the falſe Notions which Men 

a7 we commonly cat! rnar Vertue. Tis the 12th Chapter of his Book, which he Entitles, Reflections upon our good or jill Luck, 
ln. © in the buſineſs of Lotteries. A Work printed at Amſterdam in 1696. 

; po 6 may comprehend all the Services we do to orhers in averting the Dangers they are 

WY our Author ces 2 as a Precept of the ancient Gymnoſophiſts, as appears from a Saying of Charicles in Heliodorus, which 


But above all, I muſt commend to your reading a little Book, 
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Of the Mutual Duties of Humanity. 


Fellow, but to help him bear it; and this they did 
to exclude all Idlenels and Eaſe. Though S. Fan! 


could have taught them a better Reaſon, 2 Corinth. 
VIII. 13. Not that other Men be eaſed, and you 
Þburthen'd, but by an Equality, &c. i 

Add Ambroſ. Offic, 1. 1. c. 30. and from him Gra- 
tian Diſt. 86. C. 14, &c. & Cauſ. 1. Queſt. 2. Chap. 
6, 7. Socrates in Xenophon (Aru.) lays down this 
as a Rule in our Aſſiſtances, to our Friends or to 
Strangers, and in almoſt all the Concerns of Life, 
To do according to our Ability (4). g 

XVI. The Vertue anſwering to Beneficence in the 
Giver, is Gratitude in the Receiver, by which he 
demonſtrates, that the Kindneſs was acceptable to 
him, and upon this Score entertains a hearty Re- 
ſpect for the Author of it, ſecking all Occaſions of 
making a Requital, as far as his (1) Abilities will 
give him leave. For it is by no means abſolutely 
Neceſſary, that our Return ſhould be preciſely, as 
much in Value as the Courteſie amounts to, but 
good Will and carneſt Endeavour, are frequently 
1 to ſatisfic an Obligation. Ovid. de Ponto 
j"3 Bb $ 


Sed qui, quam potuit, dat maxima, gratus al unde eff, 
Et finem pietas contigit alla ſuum. 


He that repays to his Extent of Power, 
Were not. more Grateſul with the Nobleſt Store. 


The Reaſon of this Duty ceales, when ever we 
have a juſt Exception againſt the Donour, and are 
fully aſſur'd, that his Bounty was more in Pretence 
than in good Will (2). But here wiſe Men give 
us an Excellent Caution, that we ſhould not be too 
curious in enquiring upon what Grounds and Mo- 
tives a Man has been our Benefactor; becauſe this 
Niceneſs of Examination will ever afford a Plea, 
and a Colour to Ingratitude. da | 

The more apt in their own Nature Benefits are to 
unite and to engage the Minds of Men, the more 
ſtrictly does Ren enjoin us to apply our ſelves 
with Vigour and Induſtry, to apply our ſelves with 
Vigour and Induſtry, to a juſt Requital. When a 
Man has expreſs'd ſo much Dependance upon me, 
as to confer the prior Obligation, I am bound at 
leaſt not to ſuffer him to be the worſe for his Kind- 
neſs, and I ought never to receive a good Turn, 
but with Reſolution to hinder the Author, if poffi- 
ble, from repenting of what he has done. It upon 
ſome particular Reaſon we are unwilling to be ob- 


manifeſt Affront. 


ſorts of Liberality, the one of beſtowing a Feaſt 


berty in the Point of returning, provided it can bt 


Book I Fi 


b to a certain Perſon, in this Caſe jt i; 

{ul tor us to reſuſe the Benefit he offers, But 8 are und 

great Care muſt be taken to do this Without gin I meficenct 
N 5 


hot Car! 
binds a 
proving 
to his E 
It ha 
omg, 2 
part 
don of t 
ticks, ! 
n Fact 
4 tu e0 1 
Altun 
ohe 
ne rece 
0 Love, 
ferior 
0 tequi 
greea 


repay 
ſure, 


2 ful 
Kind: 
8 XVI 
Woes nc 
ot the 
1 t paſle 
F OTC O( 
Wor it 
Ind De 
mwort! 
ain d 0 
nd con 
The: 
artes 5 
ery E 
ho: 
mag! 
or kf 
on th 
Weak 
Infirr 
miſe 


the leaſt Suſpicion of Contempt; ſince | 
to reject a voluntary Favour (3), an by 


Take away the Neceſſity of returning K 

and no Man will ever be = them; for — — 
plainly be acting againſt Reaſon, to part with : 
Bounty, whilſt we know it would be thrown z I 
And thus all Beneficence, all mutual Truſt anda 
Will muſt be baniſh'd out of the World; — 
be no ſuch thing as free Help, or antecedent J. 

rit, no way of — and engaging one — 
another. Comp. Hobbes de (ive, C. 3. ſ. 8. Ariſat 4 
Nicom. I. 9. C. 2. (4). It will hold good for the mo 
part, that we are rather to return a Benefit, thy 
to ſerve a Friend in the way of Gratuity * We 
ought likewiſe rather to pay a Debt, than give 2 
way our Money to our deareſt Confident. In Gee 
ral, what we owe of any kind is firſt to be nal 
good; yet it a free Gift to another Perſon, would 
the ſame time plead more — and more Ne 
ceſſity, it is then to have the Preference in our Dil 
poſal. Add Socrates, his Diſcourſe of Brothech 
Love, in Xenophon.. Arc. 2, (5). Tully is admiral: 
on this Point of Gratitude : It is, ſays he, of al I» 
ties, the moſt indijpenſably Neceſſary, If Heſiod lit 
us reſtore what we borrow, if we can, in a lay 
Meaſure z what ought we to do when we are as it win 
challeng'd by a Prior Obligation? Are we not in thi 
Caſe to imitate fruitful Fields, that ſtill return mor 
than they veceiv d. For if we make no Scruple to d. 
lige thoſe whom we hope to be the better for bereafter, 
How then Ss we b:have our ſelves towards ub 
as we are the better far already? Since there are in 


the other of returning it; it is at our Choice whether 
we will give or no; but an honeſt Man is not at L. 


done without Injury. 

It is obſervable, that Cicero here makes Gratin 
a part of Liberality, and conſequently, hints, tut 
it is not tied up to Laws, altogether ſo {trict 8 
thoſe of Fuftice, which commands us to repay wilt 
we owe upon Contract, moſt punctually and pre 
ci ely (a), It may be * farther, that wil 
he ſays the former kind of Liberality, the befor 
ing ot Benefits is in our Choice, he ought not to k 
underſtood in an abſolute Senle, for it is plain *: 


— 1 


— — 


([) To theſe rare Paſſages of the Ancients, we may add a ſmall Sentence taken out of our Author himſelf in his Abridgnelt 
of the Duties of a Man and Citizen, l. 1. c. 8. 8 5. The manner of exercifing Beneficence and Liberality much inhances the 
Value of Benefits, as when a Man does a good Office with ag air of Chearfulneſs and Briskneſs, and with all the ſigns of good 


Mr. Barbeyrac's NOTES on & 16. 
(1) 'Tis a Maxim of the Scholars of Zoroaſtres, Præceptum eſt, ut ſi gais beneficium facit alteri, tum alteri incumbit illud eain 
quantitate rependere, quantum poterit. In Sadder. Porta. 95. We are commanded, that if any does a benefit to another, that 


Will. 


is obliged to do the like, if he be able. 


(2) As for Example, If a Man keeps me from drowning, I have no manner of Obligation to him, if he threw me jnro tk 
Water, as our Author ſpeaks in his Abridgment of the Duties of a Man and Citizen. Lib. 1. c. 8. 8 6. See Seneca de Benef. l. 5. 02. 
(3) Our Author in his laſt Editions interrupts the thread of his Reaſonings wich this Remark, That when one refuſes a p. 
we thould take care that we give no Suſpicion of Contempt to him who civilly offers us his Service, otherwiſe ſuch a Refuſal 


kind of Injury. 


(4) Ariſtot/e maintains, that as it is a greater Duty to reſtore what one has borrowed, than to lend to a Friend; ſo ic 15 - 
narily to make an Acknowledgement of a Kindneſs, than to do one to a Friend; at Jeaſt there is greater Reaſon drawn 
Honeſty and Neceſſity to engage us to the Duties of Gratitude, than Friendſhip, according to the Paſſage our Author quotes 
of Ariſtotle, Kal mas wav fuse)e0ias av mmidbTtor Et T0 DAU Wann, nge Emticgtc, Y dere over, 9 d elde 4 
ud, 1 Emigg dryer ——tay 5 WapTHvy 1 iT Tal u N, j TH a«yayraim, nets HUT GMKNTEOV. _ 

(5) His Words in the Latin are, Null/um enim officium refe ena gratia magis neceſſurium eſt. Quod ſr ea, que utenda acceper's 
menſura, ſi modo poſſis jubet reddere He ſiodus, quidnam beneficio provacati f..cere debemus ? An imitari agros fertiles, qui multo plus oY 
runt quam acceperunt ? Etenim ſi in eos quos ſperamus nobis profuturos, non dubitamus officia conferre, quales in eos eſſ ate ef 
Jam profuerunt * Nam cum duo genera Liberalitatis ſunt, unum dandi bene ficiis, alterum reddend!, demus necne in noftra poreft 
non reddere viro bono non licet, mod id facere poſſit ſine injuria. De Offic. I. 1. c. 15. | 


(4) Vid. Ambroſe de Offic, I. 1. c. 31. Gell. I. 1. c. 4. 
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Of the Mutual Daties of Humanity. 
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der ſome Obligation, even to Antecedent Be- 
— but the Point is, that this Obligation does 
it carry ſo much Strictneſs in it, as that which 
binds a Man to Gratitude z or to endeavour the ap- 
proving himſelf by all good Will, and good Service 
10 his Benefactors. a 
It happens, tis true, very frequently that in the 
oing a Kindneſs, there is more true Love on the 
nut of the Giver, than of the Receiver. The Rea- 
En of this is enquired into, by Ariſtotle in his E. 
icks, B. 9. C. 7. There being too much Ground 
n Fact, for that Politick Remark of Tacitus, Bene: 
lin eo que lata ſunt dum videntur exolvi poſſe : uli 
atm ante venere, pro gratia odium redditur. Add 
hes Leviathan, c. 11, Ic. Where he tells us, that 
he receiving great Benefits from a Superior, inclines 
o Love, but the 3 of the like from Equals or 
feriors, does not, unlefs there is Hope of being able 
o requite them. ©* Good Turns do fo far yield an a- 
orecable Satisfaction as we fanſie our ſelves able to 
repay them : when they much excecd this Mea- 


= 4 CIT 2 . 
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4 ſullen and a ſecret Hatred, inſtead of a real 
Kindneſs and Affection. | EEE 
XVII. But though the bare Notion of Ingratitude 
Woes not imply a real Injury, in as much as it 1s 
Wot the Violation of any full and perfect Right, yet 
Wt paſſes in common Cenſure, for a Vice more foul, 
ore odious and deteſtable, than Injuſtice it ſelf (1). 
Wor it is look'd on as an Argument of a moſt Abject 


nworthy of the fair Opinion which another enter- 
Wind of his Honeſty, to be Proof againſt (2) Benefits 
ad conſequently paſt all Senſe Fr, Cries & (a). 

The account which (In Paſton Artic. 294.) Des 
arte; gives of Inꝑratitude, is very Rational and 
ery Elegant. © It is the Vice, ſays he, of Men, 
ho are either madly Proud and Vain, and fo 
1 every thing to be due to their Merit; 
or elle ſenſeleſſy Stupid, and fo unable to reflect 
on the Benefits they receive; or laſtly, pitifully 
Weak and Abject, who when they feel their own 
Infirmity and Want, ſue with the meaneſt Sub- 
miſſion tor the Aſſiſtance of others; which if they 


5 —ůů 


ſure, the Debt grows deſperate, and ſo produces 


Wnd Degenerate Soul, for a Man to declare himſelf 


* chance to obtain, they immediately hate the Pers 
* ſons to whom they have been, obliged, becauſe 
either wanting Vill to make Requital, or de- 
4 ſpairing of Ability, and at the ſame time fanſi- 
ing all the World to be Mercenary, and that ng 
good Turn is done without Hopes of Retribu- 
tion; they apprehend themſelves to have exceed- 
« ingly baulk d and diſappointed their Benefa- 
* tors G * | 

Learned Men have diſputed, whether or no there 
ought to lie an (3) Action againſt his Vice, in Cou ts 
of Civil Judicature, - Seneca (c) takes the Negative 
ſide of the Queſtion, and the Reaſons he proceeds 
upon are chietly theſe z © Fir/t, That if a Benefit 
* be ſtrictly to be repaid like a Sum of Money, or 
* as if it were let out to hare, it then loſes the (4) 
“ Name of a Kindneſs, and becomes a Loan or 
« Debt; Secondly, That whereas the requiting of a 
Agood Turn is eſteemed an Act highly Vertuous, 
« 1t muſt ceaſe to be Vertuous, were it once made 


© Neceſſary: Thirdly, Laſtly, That there muſt needs 


% ariſe more Cauſes on this Head, than all the 
« (5) Courts in the World would be ſufficient to try. 


'  Themift. Orat. 3. By the Perſian Conſtitution, there 


is a ſettled Penalty decreed againſt Ingratitude as 
being the readieſt Incentive to Hatred, and Ill Will. 
And where this Vice is not puniſhable by Law, it 

roduceth more deſperate Enmity, and more tatal 
— Add Xenophon Cyrop. I. 1. Add M. 
Antonin, I. 9. c. 42. & Val. Max. I. 2. c. 6. ſ. 6, 7. & 
J. 5. C. 3. ſ. 5. To theſe Inſtances and ments, 
other Authors have anſwer' d at large. See Bacler's 
Actio Ingrati. Our Deſign leads us no farther, than 
to obſerve, that from every Tranſgreſſion of the 
Law of Nature, it does not preſently follow, that 
there muſt lie an Aion, (or the Reſemblance of an 
Action) againſt a Man in Natures Court, This is 
certain, that the Divine Juſtice hath reſerv'd ſevere 
Puniſhments to be inflicted on , rf Perſons in 
another Life: And in this preſent World they ought 
to ſuffer the Hatred and Deteſtation of all Man- 
kind, and to be adjudg'd unworthy of the leaſt 
Benefit or Favour. But why a Man cannot be ſued 
in an Aion, at the Civil Bar, for ſimple Ingratitude, 


ſomuch that the 
(2 > 3 * Yengov e kene nsr 
id ay οοαẽinb e F zun 7. 


n alfo ſ 
as, Tom 


verſus ingratos atio conſtituta eſt, Lib, 


WP hich laſt th 


gn. Perjarum, Lib. 2. p. 1 
4) Seneca's Words are te 1 — 


7a vix ſufficient, De Benef. Lib. 3: C. 7. 


(2) Lucian in Antbolog. S evig, &c 


be Pheraula's ] 


Jace, 
Ang dur ſhould be treaſured in the Soul, 


e De Benef, 1 "ys : Che ma... IP 


Mr. Barbe yrac's NO ES on 5 17. 


A Thankleſs Wretch is like a broken Sieve, 
E lets out, and loſes faſter than you give. | 
b) Sophocles J gMent concerning the Nature of Man in & en»phon Cyropad. 8. 


— 
— 


2 03) The Reaſon that Tully gives of the evil Eye of Ingratiude is this. Omnes immemorem beneficiis oderunt, eamgue injuriam in de- 
Try 8 alitate ſibi et iam fieri, eumg; qui faciat, communem hoftem tenuiorum put ant, (i. e.) The Ingrate ful is hated by all the 
| „tor their Proceedings diſcourage them who are inclined to Liberality, which is an Injury which every Man ſhares in; 
Et — Man is accounted the common Enemy of all thoſe who need help from powerful Perſons. Cicer. 


If Benefits will not affect the Mind, 
There's nothing in the World will make us Kind. 


Greg. Naxianx. 


peaks to the fame purpoſe, as in (a). See alſo the Reflections which Mr. De Evremont makes upon ungratetul Per- 
(2) Th; 3- P. 79. and in his Miſcellanies. Printed at Amſterdam 1706. | 
4. 8 was practiſed heretofore not only among the Perſians (as appears from Xenophon Cyropæd. Lib. f. p. 3. Ælian. Hiſt. 
4 Athenic) 4 . & Themiſtius Orat. 2a. de Amicitia) but alſo among the Athenians. For Valerius Maximus fa S, In qua urbe 
Wc. 6. & 1.5), 7. Tit | 4 eſt, + C. 3 8 3. extem, See alſo Lib, 2.c. 6.5 6. & Petit. de Legib. At hen. Lib, 2. 
WE: the % mY 1 it. 8. which Paſſages Mr. Bayle did not remember, when he faid, in his Thoughts about a Planer, That none 
ave made any Laws againſt ingrateful Perſons, for which he quotes Xenophon and Seneca de Beneficiis 
© Editions read Macedonum for Medorum, about which, See Muret, Var. Lect. Lib. 12. c. 3. Sec alſo, Briſſon. de 


Lib. 3. c. 6. 


| le, Primum omnium pars opt ima beneficii periit, ſi ag / dat 
Hey y | periit, ſi aio, ſicut certa pecunia, aut ex conducto, aut locato datur. 
= einde, cum res honeſtiſſima ſit referre gratiam, deſinit eſſe honefta, ſi neceſſaria eft g 


Adjice nunc, quod huic uni legi 


(5) In ne, Beſide : ; E 1 Far # 
be 5, that there js hardly any Man but complains, that he ha been ith, ic is very hard 
weigh exactly che Circumſtances which — or leſſen the val l , 


ue of any Benefit, See what Seneca ſays of this. 


A Wretch that Stifles Benefits beſtow'd 
Scarcely deſerves the generous Name of Man. 


that 
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jo Of the Duty of keeping Faith; Boar lfin 
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G 9 . 6 K | — 
hat is, forgetting a good Turn, or for neglecting ſignedly, without looking for any farthe f 

to requite 15 Ns he had Opportunity, there ſeems the Aclion it ſelf. I 1 fr cient ie Y 
to be this plain Reaſon, that the very Cauſe of my have relieved andaſiſted one that is a Man a th, * 
conferring the Kindneſs (that is, of my giving ſome- Dof! thou demand a Reward for doing what th * 
what without taking Security for its return) was obliges thee tv do? 11 7 J Dat 
to afford the Party an Opportunity of thewing him- But when a Man is guilty of mix'd Ingrating 
ſelt Grateful out of 7 — Honeſty, not out of fear or when he not only neglects to requite a 
of Compulſion; and on my own part to demon- fie, but anſwers it with Injuries and Abuſe. 
ſtrate that what I beſtow'd was not done out of a Injury thus ofter'd, founds an Aion in Num 
ſordid Deſire of Gain, but out of Humanity and Court, or a Cauſe of Var; and its being acc . 
good Nature, ſince I required no Caution, or Enſu- nied with an ungrateful Mind, as it hi 
rance of being repaid (6). Antoninus will teach us vates the Fact, and renders it more Vile and Oy. 
better Philoſophy, ben thou accuſeſt a Man (ſays ous, fo it antes the Sufferer more ſpeedily woc 
he) of Falſeneſs or Unthankfulneſs; turn the Cenſure Redrels and to puniſh the Villain the More f. 
upon thy ſelf. For the Fault is without doubt thine; verely, in Regard, that Benefits themſelyes ci 
that thou didſi not confer the Favour freely and unde- not reclaim him (a). | 
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(6) "Oy (ſays Antoninus in the Greek) os amicy x, exteiro uνe ee iavry ine, merdVnus 58 03 dun, an * 
1 mabrlu, Thy H, oor) © ils, im THY may e, e ry qe M wh das, Le, wh dn he 
Ne o H, iu dawernngiver i N xapmev. Ti yd e hes, & m Ten an A TO; Kare gien th 
el Ti aH T5Ts pig C ; ws ei d 00A Egc u de im Enimn; I of male zn BadiCuor, droit N vn 
T3 T6I8 Ti ior, amig ner THY i xelackivny de amoxtu 76 Ihe, inws H © avigua@: wityuru® urn; 
Tar Ti wegyumeor, i} eie T% wind ouvighrinoy Teghn j, Tegs kd]aokiwanis Y ix 70 faviy, Lib. 9. 5 42. 


(4) oy far the Neceſſity of returning a Benefit is taken off by a ſubſequent Injury, Seneca teacherh us, de Benef l. C 
5. & Epiſt. 81, | | 


C HAP. IV. 


gal! b 
des ( 
Ty , 2 ! L K f mucl 
H the Duty of keeping Faith, and the Diverſity of Obligations tu it. N ber 
; | f | Db # a | 1 
a | i : $44 3 E 5 je llimac 
I. There muſt be Covenants and Agreements in all | V. A Natural or Civil Obligation. nants 
| Humane Societies. I VI. VVbat is the Force of each of them. Barh, 
II. Covenants are to be kept, VII. A Perpetual and Temporary Obligation, mow 
III. Obligations are natural or adventitious. | VIII. Obligations not mutual. one 
IV. Atheiſm deſtroys all Natural Obligations. , LIK Obligations perfectly or imperfedly mutual, es 
1 
1 2 HE Duties hitherto explain d, are mutually ow- mite, cannot in the ſame manner extend it ſelf vu Mn 
; ing upon account of that Common Relation, Perſons, it is agreeable to Reaſon, that ſuch A. v 
which Nature has eſtabliſh'd amongſt Men; altho' are not ry beſpoken by an Antecedent 9 11, th 
we ſuppoſe no Antecedent Ad to have — be- lying on us, ſhould be made ſure to thoſe, who H 
tween them (1). But it would be unreaſonable to tring into Covenant with us, firſt obtain a Right un 
confine within theſe narrow Limits, all the Offices ceive them (2). Therefore, that the true Fnt (4) Ie 
that Men are to exerciſe towards each other. For a ſocial Nature, the mutual Offices of Mankind ng * 
in the firſt place, all are not of ſo good and honeſt be practis'd with more Frequency, and more ke unt 4 
Diſpoſitions, as to perform every thing, whereby larity, it was neceſſary for Men to bargain, and+ | 
they can benefit their Neighbours, out of pure Hu- gree amongſt themſelves, that they would pers (1) T1 
nanity and Charity; without being ſecure of Re- to each other, ſuch and ſuch Services, as they 0 Bn (2) ci 
tribution. And then, many things which we ſhould not be abſolutely ſecure of, 2 the bare Law 0 | 2 3 
be glad to receive from others, are of ſuch Value manity. So that their Buſineſs muſt be to ſettle j G) * 
and Conſequence, that we cannot in Modeſty deſire fore hand, what every Man ow d to another, andun the Sc 
themgratis. Or perhaps it does not become our For- he ſhould by Virtue of his Right, accept Bum, j 
tune or Stat ion to be beholder to another, tor ſuch a lenge in return (3). = _ 
Benefit. Therefore unleſ an Equivalent be paid, com- Hence it is eaſie to apprehend how the on . ＋ 
monly the other Party is unwilling to give, and fre- Humanity or Charity, differ from thoſe wi Wiper 
quently we are unwilling to recerve, Again, others are requir'd by full and proper Rigbt, and wil Mater 
many times Ignorant, how they might ſerveand oblige the Objects of „ict 52 The former ale ne L. 
: oy 0 bs , + - | , . s C Mus, 8 
us. Laſtly, in as much as the Power of Man being Fi- owing upon any Covenant, either Expre] ple; 5 
— = | — 
ax” 8 | a deing | 
Fa Mr. Barbeyracs NOTES on Chap. IV. 1. I 
(1) See Chap. 1 $ 1 Nate 1. aforegoing, and Chap. 9. 5 8. with the Note on it. | +4 for 1 dubtleſs 
(2) The Period, which is placed here, and is joy ned to the foregoing by the Word, Deniq, Finally, ſeems defign 18 rence. 
and laſt Reaſon to prove the Neceſſity of Voluntary Engagements. But, as any one may diſcern, that Period ſupp® * * (4) Th 
ſity of ſuch Engagements already eſtabliſned: For it endeavours to ſhew the Right which an Agreement or Promiſe 8 cs: Wi : Word 
the Actions of another; and ſo has bred Confuſion in our Author's Work. This has proceeded evidently from the ion. war 
of our Author in inſerting his Additions, for the Sentence, which cauſes this Diſorder, is not found in the firſt _ «med! © er, „ 
(3) I have added the following Sentences ro compleat our Author's Reafoning, as he has done himſelf in his Abri 55 lint = 
a Man and Citizen, Lib 1 c. 8 $ 2, This is what is done by Agreements or Promifes: For fince our Abilities are 1, a) e 


that they can't extend at the ſame time and in the ſame manner to the Neceſſities of all Men, Reaſon tells us, _— 1% acl, 
acquired by an Agreement or Promiſe any particular Right to the Actions of another, which were not before, #3 


engaged to any other, has a Power co diſpoſe of cheſe Actions according to the Agreement. | | plict 
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and the Divifon of Obligations. © 
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ate. but purely by force of that Common Obliga- 
** 2 has laid upon Mankind. But what 
owe another upon Pa@ or Agreement, I therefore 
"we him becauſe he has obtain d a new Right, hold- 
ig good. againſt me, by virtue of my free Promiſe 
„ Conſent. Farther, whatever I tranſact with ano- 
her by way of Covenant, is deſign'd not for his 
ofit, but for my own. Whereas in Duties of Hu- 
nanity, the Caſe is quite otherwiſe, For, although 
ke Perlormance of theſe be in general Neceſſary, tor 
e rendring the Lite of Man Comfortable and Com- 
odious, and conſequently be an Advantage to the 
ertormer, by giving him good Grounds to expect 
ir Treatment z; yet with regard to particular Acts 
{ Kindneſs, a Man does them not for his own ſake, 
t for the ſake of the Party who receives them. 
or a Benefit, if conter'd upon a Principle of pri- 
te Intereſt, loſes its Nature and its Name. 

Thus then the Duties of Humanity or Charity, 
nd thoſe ariſing from Covenant, do afford a mutu- 
Alliſtance, and ſupply to each other; whilſt thoſe 
ings which Charity either cannot, or does not ordi- 
ih procure, are obtain'd by Pa#, and in Matters 
out which no Pas have paſs'd, Charity comes in, 
d ſerves our turn as wel. And althouzh to fix 
e Subject, and the Conditions of Covenants be left 
d the Pleaſure of particular Perſons; yet that there 
hall be ſome ſuch Agreements, the Law of Nature 
Wes ( indefinitely and in general) command ; in 
much as without theſe Tranſactions, there would 
no poſſible means of preſerving Peace and Socie- 
in the World (4). So ſpeaks Iſocrates adverſ. 
allmach. So great is the force of Leagues and Co- 
mnants, that ſcarce any Affairs, either of Grecians 
Barbarians, are tranſacted in any other manner. 
means of theſe we traffick abroad, and bargain 
bone. By means of theſe we terminate private Diſ- 
ions and publick Wars. Theſe we all make uſe 
Len Univerſal Good to be enjoy'd in Common 
Mankind. ; | 

hen Men have once engaged themſelves by 
Kr, their Nature obliges them as ſociable Crea- 


tures, moſt religiouſly to obſerve 8 them. 
For were this Aſſurance wanting, Mankind would 
loſe a great part of that common Advantage, 
which continually ariſes from the mutual Inter- 
courſe of good Turns (1). Ariftot. Rhet. I. 1. c. 15. 
Take away Covenants, and you diſable Men from 
being uſeful and aſſiſtant to each other (2). Tull. 
Off. I. 2. c. 11. So great is the force of Fuſlice, that 
even thoſe who live by Outrage and Villany, cannot 
ſubſift without ſome Shadow and Semblance of this Ver- 
tuc, Which he ſhews in the Inſtances of Thieves 
and Pirates. Farther, were not Men moſt ſtrictly 
neceſſarily tied to keeping their Promiſes, we could 
not with any certainty uild on the Aliſtance of 
others, in the ordinary Affairs of Life. And then 
breach of Faith is the apteſt thing in the World to 
found an endleſs Succeſſion of Quarrels and Com- 
plaints. For in Caſe I have actually perform'd my 
part of the Contra&, and the other Perſon 1 
whatever I have done or given is abſolutely loft. An 
if I have not as yet proceeded to any actual Per- 
formance, it is, however, a Trouble, and it may 
be a Prejudice to me, to have the Courſe of my 
Deſigns and Buſineſs overturn'd; ſince I could have 
ſettled _ by other Ways and Meaſures, had not 
this Man offer'd to tranſa& with me. And 'tis moſt 
Unreaſonable, that I ſhould be expoſed to Scorn 
and Cenſure, for entertaining a kind Opinion of a 
Perſon's Goodneſs and Honeſty. We are therefore 
to eſteem it a moſt Sacred Command of the Law 
of Nature, and what guides and governs, not only 
the whole Method and Order, but the whole Grace 
and Ornament of Human Life, that every Man keep 
his Faith (3), or which amounts to the ſame, that 
he fulfil his Contracts (40, and diſcharge his Pro- 
miles (a). | 
III. But in as much as Pacts or Covenants, thoſe 
eſpecially which are Expreſs, do impoſe an Obliga- 
tion on us, which Nature did not before enjoyn, at 
leaſt not in ſo preciſe and determinate a Manner; 
it may not be here Inconvenient to run over the 


Principal Kinds, and Diviſions of Obligations. Obli- 
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W (4) The Author 


ho makes the P 
mer, When we 
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Xen Heu eva Tint Yuvaios Sous. 


(4) Jer ates's Greek is this, Toggurlw I Txu01 q, [at ouvyiter) dre mu #hoige ty Blu, x} Toit IA, x; Tois BagC an 
55 da 7 uA C vci· TauT&1 30 ng WUOYTES, de * N πννẽð ae νEuͤ, * a 4 2 av ago TUY YO UAV ,wo. ler 
a guuConald T ce b avTES mUEuESA, Y Tas idlag ix egc, Xz Tus Neu, mAbs Narvewsu TET@ vie K0va- 


Mr. Barbeyrac's NOTES on 2. 


of Ariſtetle is this, *Ocz du xyrouiver [767 cvv2nrar] we N my); SANGALE xgι,ñ THY Abra 
* Words are, Cujus ¶Tuſtitie] tanta vis eſt, ut nec iili quidem, qui male icio, & ſcelere paſcuntur, poſſint ſine ulla par- 
Fa Jallitie vivere, Conſult aiſo Plato about this matter, in a Paſſage which Grevivs quotes, and Simplicius upon Epictetus, 


(3) We muſt add, Of what Condition or Religion ſoever he be, ro whom we engage our ſelves for any thing. Ir is a Precept 
e Scholars of Z1roaftres, a ſort of Men in this not ſo looſe, and more honeſt, than many Chriſtians, Cum quocunque feceris 
Nec putes tecum dicere, Quamvis pactum fregero, id mihi tamen non erit peccatum, & ſibi ſit cum aliquo 

hr maſt you ot SE COR, Fs perinde eft, (i. e.) With whomſoever you make an Agreement. you muſt not break it 
r 8 * with your ſelf, It break my Agreement, I do not fin, whether ir be made with a Perſon of our own Reli- 
enge 14. ho. Hyde De Rel ig. Vet. Perſarum, cc. In Sadder Porta. 28, See alſo the fine Thoughts of Montaigne upon the 
Neers « egeſſity of keeping a Man's Word, Lib. 3. c. 9. The Pythagoreans to accuſtom themſelves to keep their Words 
$ © Importance, ſhewed the greareſt Exactneſs in things of a trifling Nature, Arid of this they tell a pleaſant Story. 
Vhiloſopher of that Sef coming one day out of 7unꝰs Temple, mer one of his Fellow-Diſciples, named Eurypha- 
'aro 1t, who defired him to ſtay till he had payed his Devorions. Whereupon he ſets him down before the Tem- 
1)Phamus having unhappily fallen into a deep Meditation, forgot his Promife, and departed at another Door. 
being in the ſis, without Diſcoura gement, ſtaid patiently all that Day, the next Night, and good part of the next Day, when 
% bon School, and hearing ſome talking of Lyſis, as if they knew not what was become of him, he called to mind 

. and went to relieve this ſcrupulous Obſerver of his Word. Fambl, de Vita Pythag. c. 30. 8 185. 
3 > an over. nice Exactneſs; but itis better to offend on this fide, than ſuffer ourſelves to be guilty of the leaſt Neg- 


; begins here to diſtinguiſh b j in oth he uſ 
e U 1 guiſh between Agreements or Contracts, and Promiſes, whereas in other places he uſes 
ore Contract in tuch a general Senſe, as ro comprehend Promiſes, whereas a Promiſe is an Engagement made by him, 


romiſe; and therefore to avoid all Equivocation, and not to make things obſcure without the Neceſſity, it is 
peak lo in general, to uſe the Word Engagement. | 


8 5 7 5 
/A e Dome Halicarn, l. 2 where he tells the Story of the Conſecrating Faith amongſt the Goddeſſes by Numa. Euripides 


Truth the beſt Mark of Honour and of Race, 
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gations then in the firſt place, are diſtinguiih'd into 
Connate and Adventitious (1). Vid. Sander. de Oblig. 
Jur. Prele&. I. ſ. 11. The former are ſuch as all 
Men fall under by Vertue of their being Creatures, 
endued with Realon, or ſuch as neceſſarily attend, 
and accompany the rational Nature, conſider'd in 
that ſimple and general Notion, Although, in Re- 
gard that all Men are born Infants, and as yet in- 
capable of the exerciſe of Reaſon, theſe Obligations 
do for ſome time lie without Act or Force; and do 
then at length exert their Power, and render Men 
capable of contracting Guilt, when the Underſtand- 
ing improving by Age and Uſe, makes us ſenſible 
of them, And trom this Period they date their In- 
fluence, and produce their penal Effects, ſhould a 
Man be never ſo Negligent in weighing and conſi- 
dering their Authority. Therefore Ignorance of the 
Law of Nature, is an infufficzent Plea, to excuſe a 
Perſon of mature Years; though he ſhould urge that 
it never came into his Head to reflect whether this 


Law had ſettled ſuch a Point or not. Adventitious 


Obligations are ſuch as fall upon Men, by the In- 
tervention of ſome human Decd ; not without the 
Conſent of the Parties, either Expreſs, or at leaſt 
Preſumptive, _ 
IV. Amongſt Connate Obligations, ſuch as are 
lanted, as it were, in our Being, the moſt Eminent 
is that which lies on all Men with reſpect to Al- 
mighty God, the ſupream Governour of the World; 
by Virtue of which we are bound to adore his Ma- 
jeſty, and to obey his Commandments and his Laws. 
Whoever wholly violates and breaks through this 
Obligation, ſtands guilty of the moſt heinous Charge 
ot Atheiſm ;, becaule he muſt at the ſame time, de- 
ny either the Exiſtence of God, or his Care of hu- 
man Affairs. Which two Sins with regard to their 
Moral Conſequences and Effects, are Equivalent to 
each other; and either of them overthrows all Re- 
ligion, repreſenting it as a frightſul Mockery, in- 
troduced to awe the Ignorant Vulgar into ſome De- 
cency and Duty (a). Therefore we ought in Juſtice 
to Diſcard and Explode, as moſt foul and ſcanda- 
lous, that Notion of Hol bes (b), in which he would 
rank Atheiſm amongſt the Faults of Imprudence or 
Ignorance; as if it were not properly a Sin, but a 
Miſtake or Folly, more worthy of Pardon than of Pu- 
niſhment. The Argument he makes uſe of runs 
thus, The Atheiſt never ſubmitted bis Will to the Will 
of God, in as much as he never believ'd there was ſuch 
a Being. But now it is impoſſible any 9ne ſhould have 
a Sovereign Power over us, unleſs he obtain'd it by our 
Conſent. Therefore ſince the Atheiſt was never under 


the Kingdom of Gud, it follows that he is not obliged 


by the | give of that Kingdom. But here it is moſt 
grofly falſe, that all Sovereignty is conſtituted by 
the Conlent of the Subject; tor this will hold only 
with regard to humanDominion ; where unleſs by our 
own Contract and Conſent, we cannot loſe the 
Power of reſiſting another, who is by Nature our E- 
qual. But who will pretend to aller that GOD 
has not a Power of commanding his Creatures, un- 
leſs they voluntarily agree to inveſt him with ſuch 
Authority? Nay, Hobbes (c) has ſufficiently confu- 
ted hiwſelf by deducing the Right, which God has 


rr 


—— 


of ruling and of puniſhing in bis K; FO or 
S Nido. 7 
from his Irreſiſtible wer: but did — mne eu in 
gine that an Atheiſt was able to reſiſt the Bru! 
God? And therefore Atheiſts are not, ſtrictly od 
ing, God's Enemies ( as Hobbes defines Enemi * 
arc neither under a Common Sovereign, nor . 
other ) but his Rebell ious Subjects, and conf; " 
ly guilty of Treaſon againſt the Divine Majefy © 
ol bes hamſelt, has elſewhere (d), ex reſſy W 
ledged. And agreeably to this he — el Trau 
againſt human Power to be, When one either 
Word or Deed, does in general manifeſt and & 
4 clare, that he will no longer ſubmit to that 
* or Council of Men, in whom is lodg'd the ſupten 
Adminiſtration of the State, or when a Manx 
* throws off the Bond of Civil Obedience: l 
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no {uch obſcure matter, therefore to aſſign the ry. 7 
ticular Species of Sin, to which Atheiſm bel 9 work 
Nor is the following Aſſertion built on beg i imſelf 
Grounds, That Athezſts cannot be puniſt/d am «ly. cs acc 
wiſe, than by the Right of War, as the Poets res ems i 
ſent the Gods, routing by force of Arms the Ms co 
Giants that aſſaulted Heaven. On the con vers, * 
that Evils inflicted in Martial Encounters are ine 4 
properly Puniſhments, we ſhall hereatter have 0; at: a 
1 to ſhew. A Sovereign muſt not preſenty M bjoin. 

e ſaid to make uſe of the Right of War, when k in [yi 
reclaims his Refractary Subjects. For the bare lit n obt 
of Sovereignty includes thus much, That the Perm e Sig? 
inveſted with it, ſhall have the Power of reduc e dra: 
thoſe to Obedience by Force, who reſuſe a volu Ian . 
ry Submiſſion. Much leſs are thoſe Rebellious (ye 
poſers of lawful Authority, to be accounted i- 
nemies, or ſuch as have a Right of making a 


ſtance. | 

It does not excuſe Hobbes to alledge that Palag 
of the P;almiſt, The Fool bath ſaid in his Heart Tien 
is 109 God. As if there was any ſuch Nicety in ti 
Scripture Language, to call thoſe only Fools wi 
ſin out of Miſtake, and not thoſe who offend Fi 
Fully. Or, as if this too were not the higheſt Ia 
by a wilful Sin to incur the moſt intolerable 1s 
ments, for the ſake of a very lender Pleaſure, 


e 

d doubt, 
d, but 
Vices, 
ann; 
4 theiſts | 
Wc are | 
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Mr. Barleyracs NOTES on & 3. 


. . n . 0 0 . * i by 
(1) Arrian in his Diſſertation on Epigetus, Lib. 3. c. 2. diſtinguiſhes alſo between Nie QuTIKEL Y inn Hlabitudes 


Relatious Natural and Impoſed. 


| 15 

(a) Ambroſ. Offic. I. 1. c. 26. Nothing hath more influence in promoting an honeſt Life, than our Belief, That we ww 10 
a Judge of our Actions, as no Secrecy can eſcape, no Indecency but will diſpleaſe, no good Performance but will del'g ; 
Lats. De Ira Dei, c. 8. () De Cive, c. 14 f. 19. c. 15, ſ. 2. (c) C. 15. ſ. 5. (d) C. 15. f. 19. * 


chen 
perhaps no Pleaſure at all. Again, it is He 
means a Matter of ſuch Difficulty, to diſcover hi — 
Being of a GOD by Natural Reaſon, as to ft 2 
out the Proportion between a Sphere and a Olin, ichout 
the Inſtance which Hobbes makes uſe of. It mi jets, 
not be indeed in the power of every unlearned Tl arſe 
ſon to form, or to apprehend an Artificial hs 
lolophical Demonſtration of God's Exiſtence ; bi ch re: 
cannot thence claim a Privilege of ſecurely 6 wa 
ing or denying it. For in as much as the mig; eviſſ 
Race of Men in all Ages have conſtantly held WR erely, 
Perſuaſion ; whoever would attempt to alle & ſuch e 
contrary, muſt of Neceſſity, not only ſolidly * . 
flute all the Arguments produced on the other 2 47 
but alſo alledge better and more plauſible R Io 
for his own particular Opinion. And farther, 4 8 
the Safety and Happineſs of Mankind have been 5 be 
therto thought to depend chiefly on this Belieb 1 Trap 
requiſite, that he likewiſe prove Atheiſm to cou Ivantag 
bute more to the Intereſt, and the good of all +... 
than the Acknowledgment of a Deity. Wi 4 * 
— -r 1 
ky g 9 hay ent 
e. 
| ; 2 be 
beten 
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k manifeſtly Impoſlible, the Atheiſts are 
«by ded Offenders, not only againſt the Divine 
Majcity, but againſt all Mankind. And they de- 
ſerve A leſs Favour on this Account, becauſe theſe 
ery Men who would reverſe the Judgment of all Ped- 
e aud of all Ages, do arrogantly aſſume to them- 
ſelves 4 deeper „ a clearer Light of Under- 
uunding, than the World (1) was ever acquainted with 
dene. And conſequently, though their Unbeliet be 
"deed an Error, and a moſt fatal and deſtructive one, 
ret it is ſuch as they did not fall into through Impru- 
lence or Simplicity, but by a vain and 1mpudent 
etence of more than ordinary Degrees of Wiſ⸗ 
a }. 
"It 0 be à very eaſie Labour to reſute thoſe Ar- 
nents, which Spinoſa (b) has alledged in defence 
f this Notion of Hobbes, The Theſis he lays down 
work upon is this, Every one who cannot govern 
„ef by Reaſon, may by the bigheſt Right of Nature, 
Woe according to the Laws of his _ And fore- 
ing it might be here objected, That the Aſſertion 
Ws contrary to the reveal'd Law of God, he an- 
ers, That a Natural State is both in Nature and 
ine Antecedent to Religion; which with Regard to 
atural Religion is as 2 falſe, as what he 
bjoins, That no Man knows by Nature, any Obliga- 
Wor lying on him to obey God; and that no Reaſon 
Wn obtain this Knowledge, but uch as is confirm'd by 
We Signs of Revelation. Theretore the Conſequence 
Wc draws is moſt Abſurd, That before Revelation, uo 
an was bound by any ſuch Divine Law, as it was 
poſeble for him to be ignorant of; and, That a Na- 
ral State is to be conceiv'd without Religion or Law 
d jor that Reaſon without Sin or Injury. In all 


this he only ridiculouſly confounds the Natural with 
the Poſitive Divine Law. He proceeds to aſſert, 
That Man conſider'd in a State of Nature, is free 
from all Religion, not only upon account of Ignorance, 
but by virtue of that common Liberty, in which all 
are born. For, ſays he, if Men were by Nature bound 
to the Divine Law, or x the Divine Law were a Law 
by Nature, it would be ſuperfluous that God ſhould af- 
terwards enter into a Contract with Men, and oblige 
them by Oath and Covenant, Now it is clear that 
theſe Pacts or Covenants paſs between God and 
Men in reveal'd Religion, not in Natural, to which 
a Man immediately ſtands obliged upon account of 
his being created by God a reaſonable Creature. So 
that Spinoſa's Concluſion is moſt Vain and Senſeleſs, 
That Divine Law began from that time, when Men by 
expreſs Compact, promiſed to obey God in all things, 
by which deed they receded, as it were, from their Na- 
tural Liberty, and transfer'd their Right upon God, 
Juſt as Sovereignty is confer'd in Civil States, For the 
* of which Doctrine it is neceſſary to ſup- 
poſe, that Men in a State of Nature, had not their 


Exiſtence from God Almighty. 
From this Obligation, by which Men are bound 
to pay Obedience unto God, ſprings the Obligation 


of all Men towards all Men, as ſuch; by Virtue of 
which they are engaged to lead a ſocial Life. How 
this is to be diſcover'd, it has been formerly our 
Buſineſs to ſhew. , 
V. There is another famous Diviſion of Obliga- 
tion, into Natural and Civil; but ſuch as is by diffe- 
rent Authors, differently ſtated (c). Grotius ob- 
ſerves, that the Lawyers ſometimes call a thing of 
Natural Obligation, the doing of which Nature ſhews 


— 


Mr. Barbeyrac's NO ES on S4. inn 
(t) Mr. Bayle in his Thoughts about a Comet (Art. 175.) diſtinguiſhes between two ſorts of Arheiſts, the one, which begins 


d doubt, and the other, which have paſſed all doubting. Of the firſt ſort are ordinarily all thoſe who bear the Name of Lear - 

d, but ſalſly; and glory in their Reaſon and the contempt of bodily Pleaſure; as alſo thoſe whoſe Souls are ſubject to all forts 
Vices, which are capable of the worſt Aggravations, and perceiving that the Fears of Hell cauſe them no ſmall Diſquiet, and 
ing chat 'tis their Intereſt that there ſhould be no God, endeavour to perſuade themſelves that tis fo. Others become 
eis becauſe they have been great Sinners, and are full of as much Malice as can crowd into any Man's Soul. The ſecond 
Wc: arc Infidels withour defign, and Moral Men, Mr. Bernard in his News about the Republick of Learning, November 1701. 
ls them both Atheiſts by Reflections; bur he after diſtinguiſhes chem thus, giving the Name of Atheiſm in Fancy to him who 
co doubt, and of Atheiſm in Heart who are paſt doubting. According to this Author, tis undeniable, That there are 
Wthciſis in Heart in the World, for, ſays he, Perhaps, 'tis hard to maintain, that there are Atheiſts in Mind in the World, who 
e confirmed in Atheiſm, but there are ſuch perhaps as labour under ſo many Scruples concerning the Being of a God, that 
Wy chink ir a thing ſo very dubious, that they can have no certainty of it. But the ſame Author ſays, There are Atheiſts 
ichout Reflection, who believe no God, becauſe they have never thought of ir, but being ſo wholly taken up with ſenfible 


a] died, it never came into their Minds to ſuſpect that there is any thing in the World but What they ſee, never inquiring after 
(4 © Principle of their Being. There is no doubt bur there are ſuch Atheiſts, without returning to the fabulous Relations of the 
I * = Caffres, In my Opinion, there is nothing more judicious than theſe Reflections, and this Syſtem of the different ſorts 
0 — en 5 The Notion of our Author above-mentioned is not much different from the common Hypotheſis of Divines, who 
„ 33 to common Experience detet mine à matter of Fact by Metaphyſical Reaſons, I can't chen but wonder, that he 
1 dou * — Solution of the Queſtion, which he touches by the by, viz. Whether Atheiſts ought to be puniſhed ? He 
fi ſimi ewhere (viz. in his Book, Of the, Duties of 4 Man and Citizen) that they ought to ſuffer the moſt ſevere Puniſhmenrs, 
1 .. - _ eſt coercenda eorum impietas,, But on the contrary, Mr. Titius ſays, that ſuch Men ought not to be treated ſo 
WH © 1 or, fays he, that Method of puniſhment and Force is not proper to cure a Man of Atheiſm; the only Puniſhmenr 
* f 2 ds n Error, if they will not be inſtructed, is to leave them to God's Judgment, Obſeru. 95. on Puffend. For my part, 
5 . Jus t if an Atheiſt makes an open Declaration of his Opinion, and labours to get himſelf Followers by miſleading ſuek 

3 * as are not able ro anſwer his Sophiſms and Subtilties, or by encouraging thofe vicious Perſons, who are ready 
Py - wn - Wickedneſs of theit Hearts to embrace his Tenets, ſuch a perſon may with as much Juſtice be puniſhed as he that 
1 Bon to thteve, murder or cheat, In this Cafe our Author's Reaſons are very good: For thoſe who diſturb a Society 
br Ive 2 g to deſtroy an Opinion ſo univerſally received, and which is looked upon as one of the ſtrongeſt Props of ir, de- 


5 little to be treated as Criminals, as an Atheiſt j 
Wn | . eiſt, conſidered as ſuch, for perplexing the common Beſief of a God. Let 
1 has content that he has found our the unhappy Secret of ſhaking off all Tyes of Religion, and applauding his own Impiety, 


mw — — os others ſhould tollow his Example, bur be eaſie, that they reſolve to continue in the common Opinion for the 
(1 os 8 8 knowing how ſtrong Impreſſions the Fear of God has made upon moſt Men. (See the Philoſophick 


ip \ 2. p. 482, 483.) But if Arheiſts either in Mind or Heart do not pretend to propagate their Opinions, why 
. my Fo puniſhed purely as Atheiſts ? The Nature and End of Puniſhments as hey are uſed i — Judicatures, bob 
WS it © their Death, require that they ſhould be uſed upon ſuch. Their Impiety will be ſufficient Puniſhmenr, if they continue 
ent viinges 7 uc tis Poſſible they may ſee their Error, and by Conſideration remove the Sophiſms by which they are at 
8 Theſe Arguments will have a ſtronger force, as to Atheiſts, by Reflection, andtherefore need not be enlarged on 


sf a (4) 

0 3 a N 7 75 1 1 Ag — 6 hows _ 16. and Advancement 1 Lang, I. 3, c. 2. Add 
e teſtrained. Pr. e diſtinguiſneth the ſeveral kinds of Atheiſts, and directs with what i ugbt 
ned. (3) 75497, Throlog, Politic, c. 16. R — TOP IREeY 
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44 Of the Duty of keepi ng Faith 


to be good and honeſt, although it be not ſtrictly a 
Debt : As for an Executor to pay the entire Lega- 
cies, without reſerving to himſelt, what the (1) Tal- 
cidian Law allows him; to requite a Courteſie re- 
ceiv'd; to pay Debts which the Creditor has in Law 
forfeited; or to the exacting of which the Macedo- 
nian Decree may be oppoſed (2), When any thing 
of this kind is voluntarily paid (3), a Man cannot 
recover it again, on Pretence that it was not due (4), 
though he might at firſt have reſus d to pay it. 
Sometimes we call that a Natural Obligation which 
truly binds us; whether it cauſe in the other Party 
a Perfe, or whether only an Imperfe# Right. In 
like manner by a (Civil Obligation we ſometimes 
mean ſuch, as is void by the Law of Nature, but 
depends purely on a Civil Law, of which the Obli- 
atio literarnm, (when a Man confeſſes a Debt in 
Titing, which he really never contracted ,) is 
commonly brought as an Inſtance; at other times 
it ſignifiers ſuch as is grounded on both Laws, Na- 
tural and Civil; or ſuch as will bear a good Adton 
in Courts of Civil Judicature. 

Others with more Clearneſs, aſſign Three Species 
of Obligation, purely Natural, purely Civil, and Mixt, 
The firſt depends entirely on Natural Equity (5) 
and in ſuch a manner, as not to found an Action in 
Civil Courts. The ſecond ariſes merely from the 
torce of Civil Law, in the Strictneſs and Rigour of 
which it will bear an A&io0n; though ſuch an 
(6) Aon will always in Point of Equity be inva- 
lidated 605 by the Judge (8), as the Obligatio lite- 
rarum before mention'd. The third is ſuch as is at 
the ſame time ſupported by Natural Equity, and 
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| terpreters of the Roman Laws. 


Book It 


confirm'd by the Authority of Civ; Ho 
This is the Diſtinction — — 
VI. This Diviſion of Obligations into Nau, 
Civil, is a Subject which — ought — mi ban 
on in our preſent Enquiry; yet not ſo much to de 
rive thence the Original of ſuch Ties, but the þ 
cacy or Force, which they bear in Common Lb 
So that by Natural Obligations we mean ſuc) 
binds us only by Virtue of the Law of Nature: 1 
by Civil Obligation, ſuch as is ſupported and af 
1 by (Civil Laws, and Civil Power, The Effe 
of both is conſider d with Regard either to the 95 
ject, the Perſon in whom the Obligation inheres; @ 
the Objef, the Perſon in whom it terminates, ah 
whom it is directed. In the firſt Reſpect, the Ef 
cacy or Vertue of Natural Obligation, chiefly oy 
ſiſts in this, That it binds a Man's Conſcience, g 
that every Perſon at the ſame time when he ik 
of performing it, is ſenſible that he has Ciſples! 
Almighty God; to whoſe Mercy as he on 
his Being, ſo he knows he ought to pay al 
poſſible Obedience to his Laws. And altheugh we 
cannot indeed, in the Law of Nature, diſcover uy 
preciſe and determinate Penal San@ions, yet we out 
on all Accounts to acknowledge, that it is enſorii 
by ſome ſuch due Fruits and Conſequences; andtix 
the Author of Nature will infallibly inflict gm 
Evils on thoſe who violate this Obligation, wid 
the juſt Performers of it ſhall as infallibly eſa, 
For the Truth of which Belief, amongſt many 4 
guments, one very conſiderable Preſumption u in 
remorſe of Conſcience, which attends the Amd 
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Mr. Barbeyrac's NOTES on S5. 


(x) Which is the 4th part of the Inheritance, which the Roman Laws affign the Heir, inſomuch that if the Legacies exceed 
this qch part, the Heit is not oblig d to pay the Overplus. See the Digeſts, Lib. 35. Tit. 2. ad Leg. Falcid. and Daumat's cu 


Laws in their Natural Order, Part 2. Lib. 4. Tit. 3. 


(2) Our Author adds this Sentence to explain Grotius's Words above-mentioned, which Gronovius interprets otherwiſe, kt 
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he days, the Debt is diſcharged by the Puniſhment of the Greditor, when the Debror is excuſed from paying what he or 
a Man who is disfranchized, or condemned to perpetual Baniſhment ; bur Srotiuss Quorations, and the following Diſcourſe ira 
That the Diſcharge granted by virtue of the Puniſhment of the Creditor was made by the Macedonian Law. Now this Decree 
ſo called from a certain Uſirer, who was the Cauſe of it, called Macedo, and ſorbad lending to an Heir, and declares all 
tions void that were made by him. Inſomuch that they who had lene Money, could not in juſtice require any thing. Set 
Digeſts, Lib. 14. Tit. 6. 5 4. See alſo the Interpreters ot Suetonius in the Life of Veſhaſian, Chap. 11. There was alſo 1 
like it among the Lucans, EAV Tis &90T@ j Loh @ ary 95, rigerar du. If any ſhall lend Money to 2 Prodigal i 
fall loſe is. Nicol. Damaſcen de Moribus Gent. | 2 | 5 
. (3) We ought to take particular Notice of this Word Voluntarily, which our Author adds to expound Grotius's Opinio. — 
doubtleſs ſuppoſed it. Nevertheleſs, Mr. Hirtins, both here and in his Diſſertation of an Action for a Debt due —_— 
1 


not by Humane Laws, which is in Tom. 3, of his ſmall Tracts and Comments, criticizes upon Grotizes and our Author, 25 
had ſpoken of a Payment by Miſtake. He muſt ſuppoſe that they had forgot the Principles of Law, and did not ret * 
the Roman Lawyers had laid down as an eſſential Condition of requiring again a thing not due, He that pays à thing which 
knows not to be due, muſt be ſuppoſed to give ir. Et quidem, ſi quis debitum ignorans ſolvit, per banc ationem condicere MY 
ſed. fi ſciens non debere ſolvit, ceſſat Repetitio. Digeſt. Lib. 12. Tit. 6. De Condi#. indeb. Leg, 1. Cujus per Errorem Dai man 
eſt, ejus conſulto Dati donatio eſt. Lib. 30. Tit. 17. De Diver. Reg. Fur. Leg. 55. . a Teh 
4) Conditio indebiti is a Right of requiring a thing in Juſtice, which one has paid, but was not due. See Digeſt. Lib. 12- 
Bur chat ſuch a Right has no place by the Falcidian Law appears from theſe Words of the Roman Lawyers, Solutum ver mn 
tity, Digeſt, Lib. 35. Tir. 2. Leg. 1:$17. As to the Macedonian Law, their Opinion is very plain, (Quanquam auen 
non repetant, quia naturalis obligatio manet. Digeſt. Lib. 14. Tit. 6. Leg. 9. in the end, and 10. | % ml v 
65) As for Example, If a Minor has borrowed any thing without the Conſent of his Guardian, the Crediror can d 1 
thing 1 * — — Ub the Minor is ſtilLobliged by natural Right, or in Conſcience, to pay what he has borro# 
Ap- G. 84. Otte 5. 0 ug. [ h 4 G1 x tube 

(6) This appears by full Reſtitutions, but in the main this Obligation being purely civil comes to nothing, 45 —— 
Lawyers themſelves have acknowledged, ſaying, It matters not, it a Man has no Right, if it can be made void by an 
tion. Digeſt. De Diverſ. Reg. Fur. Leg. 112. See Mr. Noodt, De Forma emendandi doli mali, Chap. 5. | 

(7) Among the Romans that only was called a Law, which was Enacted by the Votes of the People, upon the 
of the Head ot the Senate. They had alſo Plebiſcita, which were the Decrees of the People, made upon the Pr 100 
Officer, choſen out of their own Order. The Laws and Pleb:;ſcita, with the Senatits Conſulta, or Decrees of the Senate Golf 
the Conſtitutions of their Princes, the Edicts ot their Magiſtrates, and Determinations of their Lawyers, make up es 
of the Civil Law. For every Prztor, or Judge, when he eatred upon his Office, put our an Edict, in which he inſerted * 
Fig Iy what he thought juſt and equitable in the Edicts of his Predeceſſors, but he added new Conſtitutions, and amet, i 
"Wy void ſome old ones. This is what is called, Jus Pretorium, the Law of the Prætor, or Fus Honorarium, The Honorary © | 
K cauſe the Prætor had the Title of Homoratus, (i. e.) a Perſon honoured. Hence it is, that the Prztors explained noo. 3. 
the Deciſions of the Civil Law, and ſupplied ſome Defects. See the Inſtitut. Lib. 1. Tit. 2. De Fur. Nat. Gent. & CV * Fu 
I can't here bur advertiſe the Reader by the bye concerning the Reſcripts of the Emperors, that Mr. Skulting, Prof 


Aer, publiſn'd there not long ſince, viz. in 1708, a good Diſcourſe to fhew the Force they were of, 
(8) See che Inſtitut, Lib. 4. Tit. 13. $ 9. | | Wickede 
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and the Diviſion of Obligations 45 


Aa vw 
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1 ven whilſt they are in fair hopes of 
A Diſcovery, 1 human Puniſhment. 
1)iſcuiet, which no good and wiſe Man can ima- 
"ine to proceed from bare Simplicity, from Cu- 
tom, of trom Fear of ſecular Juſtice; but from a 
nuch higher Principle, a Senſe of God's Sovereign, 
ty, and a Dread of his Vengeance. Cicero pro d. 
cio. Every Man that is iſhoneſt, lives in a 
grpetual Fright, every Man's Wickedneſs haunts 
bim, his Folly and his Madneſs diſturb him; his 
vil Thoughts and guilty Conſcience terrifie and di- 
uact him. Theſe are the Conſtant and the Dome- 
Ick Furics, which Plague and Torture the Impi- 
. Add Selden. de F. NM. & G. I. 1. c. C. 4 p. 47, 
. Nor can I believe that any Man by flying to 
e impious Refuge of Athezſm, ever found there 
good Security againſt theſe Terrors, but that his 
icked Mind would frequently recoil, and ſhake 
um with more Violence than before. And we have 
W-2rce had an Inſtance of any ſuch bold Defier of 
even, who has not at length been driven into a 
Wonfemation by his own Crimes, and turn'd a Pe- 
Witcnt in Horrour, according to that of Ho- 

gre (a). 

A to bind the Conſciences of Men, be 
Wrincipally the Effect of Natural Obligation, yet 
e ſame Power is communicated to Civil Obli- 
ion, provided the Object of the latter, be not 
puęnant to the former, And therefore, Civil Laws 
alſo bind the Conſcience, ſo far as they are con- 
tent with the Law of Nature. Both Obligations 
. farther agree in this Reſpect, that the Duties they 
Poyn, a Man ought to perform Voluntarily, and 
it were upon his own internal Motion. 

= And 'tis this which makes the chief Difference 
een Obligation and Compulſionz by the latter, 
e Mind is, by external Violence, driven upon a 
Wins contrary to its inward Inclinations : but what- 
ve perform on the former Account, is ſuppos'd 
be done upon the Approbation of our own Judg- 

Went, and the hearty Diſpoſition of our Will. 
le conſider theſe Obligations again, as they re- 
rd the ObjeZ, or as _ produce ſome Effect in 
wc Perſon, to whom by Vartue of them, ſomething 
due, they have this Force Common to both, That 
Wat being thus due, is paid or perform'd, may be 
ly accepted and poſſeſs d. But when the other 
y neglects or refuſes to make good his Obli- 


mpelling him, between the Natural and the Civil 

WP 7g-tivn, or between thoſe who live in a ſtate 
Nature, and thoſe who are ſettled under a Poli- 
or Government, To thoſe who live in their Na- 
erh, the Precepts of the Law of Nature be- 
of two kinds, do cauſe the ſame iſtinction in 


en WR =,” =» = 


KY - 


ure enjoyns one Man to pay to another, without 
WW) Antecedent Had, as are the Offices of Charity 


201, there is then a Difference in the manner of 


e Obligation to perform them. Thoſe things which 


and Humanity, we cannot challenge any otherwiſe, 
than by gentle and eaſie Methods; as by perfwad 
admoniſhing, deſiring or intreating. But we mu 
not apply Force to the moſt obſtinate Reſuſer; un- 
leſs in Caſe of extream Neceſſity (2). The Reaſon 
of which Proceeding ſeems to be this, 'That hitman 
Society cannot be preſerv'd, in a very eaſie br pence: 
ful Condition, without the conferring of thoſe mu- 
tual good Offices; and therefore Nature ſeems to 
have ſet them aſide, as conſtant Subjects of exerci- 
ſing Men's particular Benevolence, by means of 
which they might win on the good Opinions, and 
the Affections of each other. And now it is clear 
that thoſe things which may be recovered by Force, 
are not ſo apt to procure the Favour, or to unite 
the Minds of Men, as thoſe which we give only 
upon our own free Motion, and which we might 
deny withour Fear or Danger. But what is due to 
us, upon an intervening Fa@, if not voluntarily 
tender'd, we may procure by forcible Means. As 
we may likewiſe defend by Force, our juſt Poſſeſ- 


ſions and Goods, when an Attempt is made upon 


them, by any injurious Aſſailant. (Civil Obligati- 
ONS, or ſich as have been confirm'd by the Autho- 
rity of Civil Laws, create an Aion in Courts of 
Fuſtice, by vertue of which I am to carry the 
Defailant before the Magiſtrate, who has a Power 
of compelling him to the Performance of his Duty. 
But even in States, Obligations parry Natural, or 
ſuch as have not been enforc'd by the Sanction of 
Civil Laws, areleft wholly to the common Modeſty, 
and Conſcience of Men, and to their juſt Dread of 
a Divine Sovereign and Judge; and the Subject 


ought not by a Courſe of Violence, to be brought 


to the Obſervance of them. | 

What Obligations ought to be confirm'd by Civil 
Ordinances, it 18 the Buſineſs of Legiſlators to deter- 
mine; and they are to meaſure their Expediency 
and Uſe according as they ſeem likely to con» 
tribute to the inward Happineſs, and Tranquili- 
1 of the State (3). As it would be ridiculouſſy 

roubleſome, to diſturb the Judge on every petit Ac- 
count, ſo it would be an Error on the other hand, 
to imitate the Cuſtom of the Seres, (in Strabo 1; 15.) 


who (4), he tells us, had no Hearings in Court, but 


upon Murther or Scandal; theſe being ſuch Miſ- 
chiefs as the Sufferer could not prevent ; whereas it 
is in every Man's power not to be cheated in a Bar- 
gain, only by conſidering well whom he truſts; 
Much to the ſame purpoſe, is what he reports of 
the Indians, That they have no Action at Law, up- 
on matters ot Faith and Truſt, nor do they make 
uſe of Witneſles or Seals, but believe each other on 
their bare Words. Comp. lian V. H. I. 4. c. 1. 
Add Senec. de Benef. 1. 3. c. 15. | 

VII. Obligation may again be divided into Per- 
petual and Temporary, The former is that which 
cannot be taken off ſo long as the Perſon exiſts, in 


Meth oath. 
_ — 


is the ſame with (a) at the bottom of the Page. 


2) See Lib. 1. c. 7.68 | | 
3 See Lib. 8. ak 5 . Lib. Z. Cc. 6, § 50 foregoing. 


F- 4) Hor. I. 1. Od. 34. 


Ares rar en WYP 


1 heſe worde Cogor relifos, 
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Mr. Barbeyracs NOT ES on 8 6: 
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ee Lib 3. Chap. 2 5 3. where the Author recites the ſame thin 


Parcus Deorum Cultor, & infrequens 
Inſanientis dum Sapientis 
Conſultus erro + Nunc retrorſum 
Vela dare, atque iterare curſus . . 


Wc in Joque N ace our Author uſes here without quoting him ; although, as Mr. Dacier very well obſerves, the Poet ſpeaks 


whom 
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3 Of the Duty of keeping Faith, &c. 


Boor l 


whom it inheres. Such is our Connate Obligation to- 
wards God; which, even with reſpect to the Exer- 
Ciſe, can at no time be ſuſpended or diminiſh'd, 
Such likewiſe is the Connate Obligation of all Men, 
towards all, as Partners of the ſame Nature, which 
no Perſon can throw off, ſo long as he makes a Part 
of Mankind; yet the Exerciſe of it may ſometimes, 
with regard to ſome particular Perſons, be ſuſpend- 
ed. And this happens, when I devolve into a State 
of War with another. For the Obligation being Re- 

rocal, in caſe one Party break it, and return Hoſti- 
litics for the good Offices of Humanity, the other 
Party is no longer bound to deal with him m a 
friendly manner, but may maintain his own Safe- 

„and his own Rights, although with the hurt of 
the unjuſt Oppoſer. Yet the ſame Obligation may 
ſtill be ſaid to remain perpetual in this Reſpect, That 
ſo ſoon as our own Satety is provided for, and en- 
ſured, we ought to be ready to renew the Peace, 
and to return to the exerciſe of all Courteſie and 
Humanity, towards the Party who began the Con- 
tention. Amongſt Adventitious Obligations, we com- 
monly reckon Perpetual, the Obligation of Children 
towards their Parents, and that which paſles be- 
tween Husband and Wife; which ſhall elſewhere 
be explain'd at large (1). 

Temporal Obligations are ſuch as may ceaſe and be 
cancell'd, whilſt the Perſons in whom they inhere, 
do yet exiſt in the World. 

VIII. Farther, ſince it generally happens, that 
Obligations anſwer one another, it may be uſeful to 
divide them into Mutual, and not Mutual. An Ob- 
ligation not Mutual is, when one Party ſtands bound 
to perform ſomewhat towards another; yet ſo that 
the other Party ihall lie under no Correſponding 
Obligation, nor be tied to make Equivalent Requi- 
tal. Such is the Obligation of Men towards God, 
by which they are engaged to pay him abſolute 
Obedience; but he on his Part is not conftrain'd by 
Virtue of any ſuch external Obligation (1), to make 
any Return for their Obedience, Amongſt thoſe 
Obligations where both Parties are Men, (if we ex- 
cept a few Contracts, binding only one ſide,) there 
are none to be met with of this fort. And the Rea- 
fon is, becauſe it ſeems Repugnant to the Natural 
Equality of Men, and one Perſon ſhould be bound 
to another, and the other Perſon lie under no En- 
4.4 rw towards him. For we cannot (2) appre- 

end them to be ſociable Creatures, who are not u- 
nited by a common Tie, who have not a mutual 
Communication of Services; but of whom one ſeems 
to be made as it were for the ſake of the other, 
and the other is not bound in Return to contribute 
any thing towards his Intereſt or Happineſs. Nor, 
when Men by Political Inſtitutions introduced a 


; 2 3 
State of Inequality, was it in their Pow 


any Perſon with ſuch an extraordi vm ink 
ſcendent Right, as ſhould Diſengage im tay 
Obligation and Duty towards other Mortals "nal 
IX. Mutual Obligations are ſuch as anfy (2) 
another; ſo that the Party who on the one ka 
ceives a Due, on the other hand is bound ta . 
it (1). Theſe again are ſubdivided into bro Ky 
2 Mutual, and perfe#ly Mutual. The — * 
uch as anſwer unequally, one of them bein ae 
Pos d to another, which is either different nf 
or in Vertue and Efficacy, This ſeems to ha 1 
chiefly on account of one of theſe two Reaſ pe 
ther that the Perſons are unequal, one hay - 
Right of Commanding, the other a Neceſſity dc) 
bewußt or becauſe Perſons in other Reſpecſs 
as to ſome particular Buſineſs, refuſe to receive 
Obligation of the ſame Stricneſs, on both ſd, f. 
it is clear that Obligations do thus differ in N 
Efficacy, ſome producing a perfe# Right in the de. 
fon, towards whom they are directed; ſo as tom 
an Action in human Cogniſance, to be profects 
either by War, or before the Judge, according y 
the Parties live, either in a State of Nature, orw- 
der a Form of Civil Government, whereas oth 
2 only an imperfect Right, ſo that the Þs. 
rmance ot them ought not to be extorted h 
Violence. From the former of theſe Cauſes ar 
the Obligations imper fectiy Mutual, betwixt Princs 
and Subjects, betwixt States and particular Mer 
bers, betwixt Maſters and Servants, Parents al 
Children; all which will be examined in their pn 
Places. The latter Cauſe of making Oblizaim 
mmperfetly Mutual, chiefly happen in Caſes of Gs 
tuitous Promiſes, and the Pertormances of them fr 
whilſt I promiſe any thing to another out of fre 
Favour, I perfecty oblige my ſelf to give it, andte 
other Party has a Right of requiring it from ne 
But becauſe I did not engage him to pay me ul 
quivalent, he is bound to me only by the Lavd 
Gratitude, which ties him much more looſly thanil 
he were my Debtor upon Pick. For we cannot a 
ſuch unlinutted Obligation build our Hopes or our 
fairs, and therefore ſhould the Party prove ungut 
ful in the higheſt Degree, we do not reckon « 
ſelves properly to have receiv'd any Loſs or Ft 
judice: For tis a Miſtake in ſome Authors to# 
ſert, That Nature gives us a perfect Right to Clu 
* a Return of our Benefit, from an ungratefult 
„ ſon (2); though in moſt Common-wealths, tr 
Courts of Law refuſe to admit an Action on ts 
Score. Nor is this a good Conſequence, Tir» 
ceſity of returning a Kindneſs, is greater than ibu 
giving one; therefore the latter is founded up" 


8 


(1) See Lib. 6. c. 1. and 2. 


c. 1. G3. and c. 3. 5 5. aforegoing, 


(2) This Period, not containing at leaſt directly a Reaſon of what the Author was ſpeaking of before, I ſuſpect that the 
enim has crept into the Text inſtead of et iam, either through the Careleſneſs of the Author or Printers; altho it is found u 


laſt Edition of 1706, of which Mr. Hirtius had the Overſight. 


0 We can't maintain this, without encroaching upon the Prerogative of God, who impoſes theſe Duties on Men Me 
Conſtitution of their Nature, This we ought nicely ro obſerve, that we may underſtand che juſt Extent of the Rights 0197 
which are founded upon the Power which every Man can and is willing to gran: to him over himſelf, See my Notes on 


Mr. Barbeyrac's NOTES on 8. 9. 


c. 8, following. 


8 See Lib. 8. c. 2. § 8. following, 
2) See c. 3. §. 17, atoregoing, 


Mr. Burbeyracs NOTES on 8 7. 


Mr. Barbeyrac's NOTES on 5 8. | 
(1) Our Author expreſſes himſelf thus by way of oppoſition to that which the Goodneſs of God requires of him. See 1%! 


Imperfect Right, the other upon a Perfe@. 
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Of the Narars of Promiſes, &c. 47 


— 


For, however the Caſe may ſtand * — yet 
view L once promis d to do a Favour, t w ies 
cater Neceſity on me to perform it, than on , me o- 
tor Party to return it (3). For there may be diffe- 


(4) See my Notes on Lib. 5. c. 12. $ 23. following. 


rent Degrees in Obligations of the ſame kind (4); 
eſpecially when we are to compare ſuch Duties, as 
concur in point of Time (a). 


ine of our Author, we muſt remember, that the foundation of the difference between perſect and 
OB gt 2 or unneceſſaty influence that a thing hath in eſtabliſhing Peace and Society amon 
42 d — ſimply a degree of Obligation from the matter of the thing. So that though we are more indiſpeniibly oblig 
3 D ties of Thankfulneſs than of Beneficence, the firſt ought not to authorize us to uſe Force or Juſtice to make us perform 
"= — than the laſt; becauſe neither of them are of that Nature, that the continuance of Peace or Society doth neceſia- 
= : _ the practice of them. In ſome Caſes the Duties of Gratitude ou ht to give place to thoſe of Beneficence, as when 4 
ber may want, or at leaſt ſpare without any great Loſs or Trouble a thing of which another Perſon has great need, 


(«) Comp. Bæcler. ad Grot. I. 1. c. 1. . 4. See what ſhall be ſaid hereafter in Lib. 3. c. 12, . 23. 
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y perce adventitious Obligations ariſe * 

I. hat is My. Hobbes's transferring of Right 
I. No Alan has a Right to all things, as Mr. Hobbes 
I aſſerteth. 

WV. . what a transferring of Right confiſts * 

1 T. A meer Aſſertion doth not . 


T now follows in Courſe, that we enquire how 
fach b/;cations as are not born with Men, ſhould 
y virtue of ſome Act of theirs be laid upon them; 
ouch mcans there ariſes, at the ſame time, in 
er Perſons a Right which before they wanted. 
or theſe two Moral Qualities have ſuch a mutual 
lation and Dependence, that whenever there is 
Wrouuced an Obligation in one Man, there imme- 
ately ſprings up a Correſpondent Right in ano- 
e; for tis impoſſible to apprehend that I am 
„eto any Performance, unleſs there be ſome 
cn in the World, who can either fairly require 
or at lcaſt fairly receive it of me. Though the 


* 


= ee = 


mad, TR. 
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I 5 Lemark will not hold vice verſa, that where-ever 
ea Right in one, there muſt preſently be an 
1 bligation in another. For Example, the Magiſtrate 
" uh R:ybt of requiring Puniſhment for Crimes; but 
1 ch a Rizht as is attended with no Obligation in the 
mM ee Unleſs we ſolve the Doubt by this 
* © ion, That if we take Right in a ſtrict and 
" Vw denle, tor a Power or Aptitude, to have any 
tt ine, tuen there is always in ſome other Perſon 
Ns blization anſwering to it; but not if the word 


taken for a Power of doing any thing. This then, 
the firſt place is clear, that all Ae Ol- 


* 


P. V. 


0f the Nature of Promiſes and Pacts [or Covenants] in general. 


VI An imperfe# Promiſe obligeth, but does not 
give another a Right. 
VII. A Perfe@ Promiſe. ES 
VIII. Promiſes in the Future Tenſe give no Right. 
IX. X. XI. Whether there be a Power of obliging in 
bare Pas or Covenants, 


ligations proceed, either from a Simple, or from a 
Mutual Act; of which the former is properly call'd a 
free Grant or Promiſe, the latter a Fact or Covenant, 

II. But in as much as all acknowledge that Pro- 
miſes and Facts do transfer a Right to others, before 
we proceed, it may not be improper to examine 
Hobbes's Opinion (b), about the 95297 Das of Right, 
He then, from his Project of a State of Nature, hav- 
ing inferr'd, That every Man bath naturally a Right 
to every thing, and having farther ſhown, That 
from the Exerciſe of this Right, there muſt needs 
ariſe a War of every Man againſt every Man, 
a State very unfit for the Preſervation of Man- 
kind; he concludes, © That whilſt Reaſon com- 
** mands Men to paſs out of this State of War, into a 
“Condition of Peace, which Peace is conſiſtent 
* with a Right of every Man to every Thang, it 
at the ſame time preſcribes that Men ſhould lay 
* down ſome part of this univerſal Right. A Man, 
he ſays, may lay down, or diveſt hamfelt, of his 
* Right two ways, either by ſimply renouncing it, 
* or by transferring it to another. The former is 
„done if he declares by ſufficient Signs, that he 
* 1s content it ſhall hereafter be unlawful for him 
to do a certain thing, which before he might have 
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* 8 Mr. Barbeyrac's NOTES on Chap. 5. 81 


100 This is n+ 
n do not always 
nuch cou d not 


nns 
clath lometimes, that o 


7 i 
er of them was ſeized of it alone. 


t abſolutely true. See my Notes on Lib. 8. c. 3 5 4, 5. But Mr. Thomaſius, to ſhew that Right and Obliga- 
anſwer to each other, alledges the Example of two Perſons, who in a Shipwreck getting upon one Plank, 
1 lave them both, had each ot them right to thruſt off his Companion, and conſequently, there was no Obliga- 
in's Right d each other. Fundam. Jur. Nat. & Gent. Lib, 3. C.7. $ 10. But this only proves, That there may be a Caſe where one 
Ii becomes of no worth by the Oppoſition of an equal Right in another Perſon, In like manner, certain other Duties 
ple of the b ne of them muſt give place in certain Circumſtances, without being leſs obligatory in general. In the 
| e Plank, we muſt ſuppoſe, as | have ſaid elſewhere, that it belonged no more to the one than to the other, and 


; 1 a For then the Right ot Property of the firſt Occu Id 1 Obligation of givin 

ac | q r er would lay an giving 
* whom n whom any of theſe Titles could be alledged. But yet the other, w : was not is ihe hos Cafe, be it he 
1 bin did apperrain, might lawtully hinder him from uſing that Inſtrument to ſave his Life, which Providence 
> um with, fo far is it from this, that he ought to help us, i he can, to ſeize ir. 


100 'Tis true, p 

8 t of the 8 \ 
rea word is contert'd u 
* 7 own perſons. See Mr. Barbe 
3 Ke. & Leviath. Engl. Book 1. C 14. 


? 


uniſhments are not due to Criminals by virtue of any Compact, bur ſince the Right of Life and Death, or the 
pon Sovercigns, we are oblig'd nor to refiſt em when they make uſe of that Right, though ir 
vac French Tranſlation of this Book, Lib. 8, c. 3. . 4. Note 8, and ſ. 3. () De Cive 
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Of the Nature of Promiſes 


Boer I 


* lawfully done. The latter, if he declare by ſuffi- 
„ cient Signs to another Perſon, who is willing to 
« receive ſuch a Right from him, that he conſents 
« it ſhall be for the future, as unlawful for him- 
«. ſelt to reſiſt him in the doing of a certain thing, 
„as he might before have juſtly reſiſted him. 
Hence he infers, That the transferring of Right con- 
hs purely in Non-reſiſtance; or that, he who in a 

tate of Nature, transfers Right to another, does not 
give the other Party a new Right which betore he 
wanted, but only abandons his own Right of re- 
ſiſting ſuch a Perſon in the exerciſe of his. Which 
Aſſertion, according to his Hypotheſis, he thus makes 
out; © Belore any ſuch Act of transferring Right, 
« the Perſon to whom it is ſaid to be transferr'd, 
had a Right to all things, and therefore it was 
impoſſible to give him a new one; but the Per- 
“ ſon transferring, loſes his Liberty of juſt Reſi- 
ſtance, which before hindred the other, from ex- 


cc 


whoſoever in a State of Nature acquires a Right, 

only gains this Privilege, To enjoy his Primitive 
Right ſecurely, and without juſt Diſturbance; 
for Example, If a Man in a State of Nature by 
Sale or Gift, makes over his Field to another, he 
only takes away his own Right to that piece of 
Ground, not the Right which all other Men have 
to it; or which comes to the ſame, He declares 
that he will not reſiſt, or hinder ſuch a particu- 
lar Perſon, who has a mind to make uſe of the 
Field; but he does not by this Act prejudice the 
reſt of Mankind, who ſill keep their Prunitive 
« Right, as well to this Spot of Earth, as to every 
thing elſe which Nature affords. 

III. But as we have formerly made out (a), that 
this Hobbeſian State is by no means Natural to Man, 
a Creature deſign'd for a Social Life; ſo neither can 
we admit of what the ſame Author thus eſtabliſhes, 
as the Conſequence and Reſult of it, ſuch a Right 
of each Man to all things, as ſhall produce any Et- 
ſect in reference to other Men. For the clearer 11- 
luſtration of this Point, it is neceſſary to obſcrve, 
That not every Natural Licence, or Power of doing 
a thing is properly a Right, but ſuch only as in- 
cludes ſome ors Effect, with regard to others, 
who are Partners with me in the ſame Nature. Thus, 
tor Inſtance, in the old Fable, the Horſe and the 
Stag had both of them a Natural Power or Privi- 
lege of feeding in the Meadow ; but neither of them 
had a Right, which might reſtrain or take off the 
Natural Power in the other. So Man, when he im- 
ploys in his Deſigns and Services, Inſenſible or Ir- 
rational Beings, barely exerciſes his Natural Power, 
if without regard to other Men, we here preciſely 
conſider it in reference to the Things or Animals, 
which he thus uſes. But then at length, it turns 
into a proper Right, when it creates this Moral 
Effect in other Perſons, that they ſhall not hinder 
him in the free ule ot theſe Conveniencies, and 
ſhall themſelves forbear to uſe them without his 
Conſent. For tis ridiculous Trifling to call that 
Power a Right, which ſhould we attempt to exerciſe, 
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erciſing his Right in its full Extent. Therefore, 
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all other Men have an equal Right to o 

vent us. Thus much then wo ow * 
Man has naturally a Power or Licence of a ly; 
to his Uſe, any thing that is deſtitute of Neale 
of Reaſon. But we deny that this Powe. ale f 
call'd a Right, both becauſe there is not inherey; 
thoſe Creatures, any Obligation to yield themſel . 
unto Man's Service; and likewiſe, becauſe all Ma 
being naturally equal, one cannot fairly exclude th 
reſt from poſſeſſing any ſuch Advantage, unleg 
their Content, either Expreſs or Preſumptive (1 ) N 
has obtain'd the peculiar and ſole Dipole or hb 
joyment of it. And when this is once d 
he may then truly ſay he has a Right to fc; 
Thing. Or to decide the Buſineſs more briefly, w 
may make uſe of this Diſtinction, That a Right y 
all things Antecedent to any human Deed, is m 
to be underſtood Excluſively, but Indefivitely mh 
that is, we muſt not imagine one may engro $ allty 
himſelf, and exclude the reſt of Mankind, but ah 
that Nature has not defined or determined, what hu. 
tion of things ſhall belong to one, what to anothe 
till they thall agree to ſhare her Stores amongſt ch 
by ſuch Allotments and Diviſions, Much leſs wil 
the ſame Equality amongſt Men admit, That 
{ſhould naturally claim a Right over another, It 
rather, true, That no Perſon will have a Righty 


Or pre. 
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govern any other Perſon, unleſs he acquire it ina bs th 
culiar manner, either by his Conſent, or by fan If this 
other Antecedent Deed ; as ſhall be made out m re. 
at large in its proper place (27. : wing 
IV. The proper Not ion then, of transferring al r iv); 
of acquiring Right, will appear with more EA over. 
neſs, if we premiſe, that ſome Rights bear a regal ur pre 
to Perſons, others to Things; and that the lr no 
kind of Rights is again divided into Oopn ys i 
Derivative, I acquire a Right over a Perſon, i n wh: 
either expreſly cr tacitly Conſents, that I ſhall pr: Wourit: 
{cribe to him what he ought to do, to ſuffer, or v BWhuih:; 
ſorbear; by virtue of which Agreement he both» itte. 
— — himſelf, voluntarily to ſtudy Obedience to m e. 
Pleaſure, and at the ſame time grants me a „de, 
of compelling him, in caſe of Default, to his Dion,: 
by propoſing ſome conſiderable Evil, which! Night 
otherwiſe bring upon him. A Man then acquires BF ertuc 
Original Right over Things, when all others ei ition 
expreſly or tacitly renounce their Liberty of ui; lly :! 


ſuch a Thing, which before they enjoy d in Ut 
mon with him. This Original Right being once* 
ſtabliſh'd, by virtue of which the Primitive Cn 
munity of things was taken off, the transferring" 
Right is nothing elſe but the paſſing it away rs 
me to another, who before was not Maſter « 
Hence appears the Abſurdity of ſaying, That - 
transferring of Right conſiſts barely in Non-reftaw: 
In as much as that negative Term cannot expreb® 
force of the Obligation, ariſing from ſuch an At 
which properly implies an inward Inclinat, 
make good the Contract: Though Non-refiltance” 
indecd one Conſequence of the Obligation, and u 
out which it cannot be fulfilled. The Inſtance- 
bout the Field propoſed by Hobbes, does not cut 
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Mr. Barbeyracs NOTES on Sz. 
(1) Our Author reaſons here upon a falſe Suppoſition, which I ſhall confute in its proper place. See my Notes on Lib: 4c. 
All that can be faid is this, That before the Property of Goods was ſettled, no Man ought to exclude another always from of 
uſe of any one thing, and when they had no farther uſe of it, it returned to the firſt Occupier, as if he had enjoyed it 


by char Title, 


(2) See c. 2. 7. of this Book, and Lib» 1, c. 6,5 12, and Lib. 6. c. 2, 3. and Lib. 7. c. 23. 


(=) Lib, 2: c. 2 $ 7, &c. 


mo 


* 
* 8 


- 
922 


— 


Ap. V. 


and Patts in general. 


45 


—— 


the Point in Hand; for beſides, that it is very 
ug to call that an Act of Selling, when I only 
uit my Pretenfions to a thing, whil all other Men 
Bill keep theirs; even according to his own Do- 
nine, Propriety of things had its riſe from Civil 
»vernment (1), after the State of Nature was ſuppo- 
1to be paſs'd and gone. Theretore during the 
fate of Nature, no Man could call the Field his own, 
ad conſequently not Sell it. He ought indeed 
to have expreſs'd. himſelf thus: Since in a State 
of meer Nature, Things belong'd no more to one 
than to another, therefore if a particular Perſon 
deſired the ſole ule of any thing to make him 
Maſter of his Wiſh, it was neceſſary, that all o- 
ther Men ſhould renounce the uſe of the ſame 
thing. If they did this gratis, the Act had ſome- 
what in it like a Gift; if with ſome Burthen or 
under ſome Condition, it was then a kind of 
a Contra (2) (a), for which we have no Name. 
But ſhould one Man have renounced his Power 
over {uch a thing, this could have been no preju- 
dice to others (2), and conſequently, he only 
| would have been debarr'd from the uſe of it, who 
W had thus freely quitted all Title to it. | 
V. Let us now carry on our enquiries, and exa- 
ine how a Man may contract an Obligation, and 
Wonfer a Right on another, by means of his own 
e Promiſe, To underſtand the Nature and Effects 
S{ this kind of Iie, we muſt in the firſt place ob- 
Werve, That there are two ways of ſpeaking about 
Wiving, or doing a thing to another, which now is, 
pr which. we imagine, will hereafter be in our 
Wower. The firſt way is, When we barely expreſs 
ur preſent Mind about a future Act; yet ſo as to 
vo Neceſlity on our ſelves, of perſevering al- 
yes in the ſame Reſolution. An Inſtance we have 
Wn what Tiberius in Tacitus (1) writes to his Fa- 
Wourite Sjanus, Ipſe quid intra animum volutaverim, 
„ adbuc neceſitudinibus immiiſcere te mihi parem, 
oittan ad praſens referre. I forbear to tell you at 
ent, by what Fortunes, and by what Alliances I am 
Wondering to unite you to my ſelf. Such a bare Aſſer- 
on, neither founds an Obligation in me, nor a 
Nit in the other Party (2). And to render it 
ertuous and Unblameable, there is only this Con- 
don requiſite, That we ſpeak as at preſent, we re- 
Sly think, and do not impoſe upon a Man by Falſe- 
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hood and Diſſimulation. But we are by no means 
obliged to continue always in this Deſign; ſince the 
mind of Man has not only a Natural Power of chang- 
ing Opinion, but likewiſe a Right; ſo as to do it 
without Fault, when there is no particular Obliga- 
tion impoſing a Neceſſity of holding firmly to a 
Reſolution already taken and declared. Yet theſe 
Changes of Purpoſe are liable to juſt Cenſure, if ei- 
ther the former Judgment from which we receded, 
was better than this laſt ; or if by altering our Mea- 
ſures ſo unexpectedly, we expoſe a Perſon to Diſap- 
intment and Deriſion, who did not deſerve ſo un- 
Find Treatment at our Hands. See the _ be- 
tween ©. Cæcilius and I. Marius Urbinas in Valer. 
Max. I. J. c. 8. v. 5, 6. See Grot. B. II. c. 11. . 2. 
Though it be oſten a juſt (3) Puniſhment to baſe 
Flatterers and Deſigners, to balk them of their gree- 
dy Hopes, and to cheat the gaping Crows, when 
they have prepared their Mouths for the Morſel. 
2 . Plin. 2, Epiſt. 20. Comp. Grot. I. 2. c. 11. 
2 2 — 
VI. We may call it an nperfect Promiſe, when a 
Man determines his Will to the doing a Favour 
hereafter, with a ſufficient Sign to make it firm and 
laſting, or ſo as fully to declare his Willingneſs to 
lie under an Obligation, but not ſo as to give the o- 
ther Party any proper Right of compelling him to 
ſtand to his Word. The like to which happens in the 
Duty of returning Kindneſſes, where the Receiver 
is obliged to make a grateful Acknowledgment, 
** the Giver has not a full Right to require 
it. Some are of Opinion, that it is hardly poſſi- 
ble to produce an Inſtance of this kind of Promiſe, 
in the Law of Nature, barely conſider'd. It is uſu- 
al to alledge for Examples, the Promiſe of an ab- 
ſolute Prince made to his Subject, of a Maſter to his 
Servant, of a Father to his Son, whilſt yet under 
his Power; by all which tlie Parties promiſing, 
ſtand obliged to make good their Engagement; but 
the others ſeem to want a Right of demanding it 
from them, becauſe they fre allow'd in no Court to 
bring an Aon againſt them upon Default, But 
now the Lameneſs or Defect of theſe Promiſes does 
not ariſe from any intrinſick Weakneſs or Invalidi- 
; but from that Superiour Quality or Station in 
the Promiſers, which hinders the Obligation from 


' taking its full outward Effect. Others inſtance in 
e 8 —8 — — | | — 
N 1 Mr. Barbeyrac's NOTES on $ 4: TOOLS 

a ) * Mr. Hobbes's Treatiſe De Cive, c 6. 16. and c. 14. $ 10. and what our Author ſays, Lib. 8. c. 1. $ 2. following. 
1 (>) Lp explain this Term, Lib. 5. c. 2. $7. 4 5 | | 
"- 3) : = 1 grounded upon a falſe r as I have ſheivn in Note 1. of the foregoing Paragraph. The truth is, That till 
1 It ir. > 4 thing, of which he had poſſeſſed himſelf, with a defign ro make uſe of it, it belongs to him, and no Man 
 =& po l 5 him of it; but if he releaſes it to another, as from hand to hand, this lattet acquires the ſame Right, and conſe- 
: EY ſole ar 8 a, ws 1 1 1 he again in his turn leaves to the firſt Oceupier the thing which he had power to 
1 er who would 4 1 ; 4 2 ir ecauſe the Ceſſion of him who was ” poſſeſſion before him, gave him power to prevent any 
v Mr. Barbeyrac's NOTES on S. 5. 

hk 2 — Annal. Lib. 4. c. 40. Numb. 9. Ed. Ricq. 7 1 S , 7 

+ lidus, N. * poteſt conſiſtere, que ex voluntate promittentis ſtatum eapit. Digeſt, Lib, 45. Tit. 1. De Verborum Obligatio- 


3 (3) The Author plainly ſpeaks here only of thoſe wanderin 
. ppoint the Covetouſneſs of thoſe whd would cheat us 
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A , 
A — — del do promiſe, the firſt had a juſt Action 2 
Wot Laws ©180 to engage himſelf, But at length they 
ral d 8 to all Natural Right: It was this, Altho' 
uus As e Right of the Prator, who found out a poſitive 
. and his Treatiſe, De forma emendandi Doli mali, 


0%) We ſhall explain this Term in Lib. 5. c. 2. ſ. 7. 


: It may be conveni 
of 5 ma) ient here to ſay ſomething of ſuch pro 
ne, Provided they were made iti the Form of a Stipulation. For if 


g hopes which ſome ſuffer others to conceive, or rather give them, 
; or deceive us of our Inherirance, 
- Will fully, but not irrevocable, as was formed at t 
poken, by which the Deceiver was deluded himſelf 


So that here is no real Promiſe, 
he time, when the Words or other equivoca- 
„and pleaſed himſelf with Smoke, See Lib. 4. c. 10. 5 3. 
miſes, which, though made in jeſt, were valid among the 
one ſay to another, Doſt thou promiſe me this or that? 


ainſt the other, and he waz adjndged to make good his Promiſe, tho he 
ound out an expedient to hinder the Effect of ch | 

ſuch a Promiſe would bear a. juſt Action, it was cluded, and made 
Exception. 
&c, publiſhed in 1709. Chap. 11. 
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an imperfect Stipulation z when the Civil Laws en- 

join, that Promiſes ſhall be made under ſuch a par- 

ticular form of Stipulating Words; and will not per- 

mit a Man to ſue another upon his Promi e, it it 

did not run preciſely in thoſe Terms. Here they 
obſerve, That in caſe the Parties concern'd, fully in- 
tended to contract a perfect Obligation, and omit- 
ted the ſett Form of Law, only through Error or 
Imprudence, the Promiſer is by Natural Equity en- 
gag d to perform his Word, though the other Perſon 
cannot force him to it by an Action in Courts of Ci- 
vil Judicature. But neither have we in this Exam- 
ple a Promiſe, which is Imperfe# upon account of 
the Law ot Nature, but by Virtue of a Poſitive 
Law, which ties up its Effect to ſuch a punQual 
Form of Speech, a Reſtraint, which naturally it 
did not lie under. A true Inſtance then, of all im- 
perfect Promiſe is, When I expreſs my ſelf in this 
manner, I really deſign to do this, or that for yon; 
and I deſire you'd think I am in Earneſt, and ſpeak Truth. 
In which caſe I am bound to perform my Word, ra- 
ther by the Law of Vrracity than of Juſtic?; I lay 
an Obligation on my ſelf, but I give the other Par- 
ty no Right of forcing me to perform it. Men have 
naturally ſomewhat of Greatneſs and Generoſity in 
their Temper, upon account of which they had 
much rather ſeem to do a good Office, purely on the 
free Motion of their own Virtue, than for the ſake 
of any Right which another has to challenge it from 
them. To this Head we may refer the Promiſes of 


Men in Favour and Authority, when not by fair 


Words and general Complements (1), but in a ſe- 
rious and particular Manner, they engage to aſſiſt 
us by their Recommendation, Interceſſion, Promo- 
tion or Suſtragez which yet they would not have a 
Man challenge from them by virtue of any Right, 
but deſire they ſhould be imputed wholly to their 
Generoſity and Honour. Even the Law of Nature 
does not ſeem to allow, that a Man ſhould be com- 
pell'd to the Performance of theſe Promiſes , ſince 
in the very Act of Engaging himſelf, he made a 
Tacit Reſerve againſt ſuch Proceeding ;z that his 
Benefit might carry the more Grace and Beauty in 
it, by being remov'd as far as poſſible from Neceſ- 
ſity and Conſtraint. 

VII. A perfe# Promiſe is, when a Man not only 
determines his Will to the Performance of ſuch or 
ſuch a thing tor another hereaiter, but likewiſe ſhews 
that he gives the other a full Right of challenging 
or requiring it from him. When we engage to give 
away a particular thing, or to perform a particular 
Service, the former is a kind of Alienation of our Goods, 
or at leaſt ſomewhat in order to it; the latter is an 
Altenation ot ſome part of our Natural Liberty; in 
as much as we are now to ſtick to the Reſtraint and 
Confinement of our Promiſe about a Matter, which 
before we might have uled, or done, or omitted at 


ferring Right, if we make uſe of no Signs except 2 


our Pleaſure. It muſt be well obſerv'd, that wy 


: him to 
we here deliver, concerns only ſuch Promiſes ,NOrTN! 
made betwixt Men (1). For tho'it be g ar C 
that the Divine Promiſes ſhould fail, yet * 0 po, Tha 
be highly Arrogant and Indecent to ſay, Tha tt Lol Sp 
ſeeming Engagements on God's Part do pive 4 Rik rutur 
to Man, which ſhall hold valid againſt his Maker - form1: 
Add Grot. loc, cit. ſ. 3, 4. av of | 

VIII. It is a nice Remark of Mr. Hobbes (a), a vill git 
worthy our Notice, That in relinquiſbing or um Miuſton | 
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thoſe Words onght to be of the time Preſent 

For he-for inſtance, who ſhall ſay in 5 Fa 
To Morrow will I give, plainly ſhews that he hy 
not given already; and therefore the Right hey 
over the thing promiſed continues firm and ents 
all this Day, and all the next Day too, and ſom 
unleſs in the mean time he actually give it, or ju; 
away the Right of it by a new Promiſe. Ye n 
Caſe, beſides his Words, he made uſe of other Spy 
ſufficiently arguing, that it was his Will to trays 
the Right at preſent ; then the Words, though Gra: 
matically Future, ſhall not hinder the Engagemat 
from taking full Effect. But where thele oth 
Signs are wanting, we ought to be very tender 
putting ſo wide and forced an Interpretation 
Verbs of the future Tenſe, as to make them img 
a preſent Act of Alienation. For ſince we are nt 
wont to make over our Goods to others, withat 
the Proſpect of ſome Advantage to our ſela 
which Advantage does not, in theſe Acts of Graz 
or free Giſt, viſibly appear; therefore, in conſt 
ing ſuch an Act, to which Men are commonly + 
verſe, we ought not to preſume on any thing fr 
ther, than what is by expreſs Tokens of the Vil 
declar'd. Eſpecially ſince it is uſual by theſe Tem RAG 

to ſignifie only a Simple Mark of Good Vil (1 8 70 
and ſuch as ſhall, at preſent at leaft, have no 10 | 
fect. So that whilſt a Man ſpeaks in the fr 50 
ture (2), he is ſuppos'd to be yet under Delibe: BE. ben 
tion ; and before the time refix'd, perhaps h. - 


tection and the Merits of the Perſon may alter; u 7 
ſome Misfortune may intervene, rendring it Inc AF 
modious for him to part with what he intended. En 
the ſame manner as he that makes his Vill, does m | As 
transfer his Right immediately on the Heir; but u 
3s ſuppos'd ever to have this Clauſe or Condition! 15 


his Mind, Such a Perſon ſhall be my Heir, unleſs 1 
ter my Will before my Deceaſe. Though indeed, it! 
look'd upon as an Argument of Levity and Inc 
ſtancy, for a Man to cheat and delude another, Wi 
falſe Hopes and ExpeQations: oy 

The Caſe is very different, if I expreſs my fe 
thus, I have given, or do give to be deliver d to Me 
row : For this is plainly, giving a Man to day 0 
Right of having a thing to Morrow; or transfers 
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(1) See 8 10. ſollowing. 
(1) See Lib. 2 Chap. 1. $ 3. foregoing. 


(1) is the ſame as (1) at the bottom of the Page. 
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(2) We may obſerve here, as Mr. Hirtius direfts us, what the Modern Lawyers call, Tractatus inenndarum Convention,” a 
a Treaty in Order to an Agreement, or, Pata contraFuum preparatoria, i. e. Some previous Covenants in order to Cont 1 
which we may call, Preambles or Difcourſes, by which we ſeem diſpoſed to enter upon a Bargain, and teſtifie ſome define —_ 
Agreement, but conclude nothing poſitively, - For in this Caſe every Man is free, and there muſt be a neu Treaty to repder* „ 
Agreement full and entire. Hence it is ſaid in the Digeſts, That if any one hath promiſed to lend us any Money, we mi) 12, RN 
ie, or not, as we pleaſe, Oni pecuniam ereditam accepturus ſpoſpondit Creditori futuro, in pateſtate habet, nd Creditori ſe obſtrings', =_ .. 
12. Tit, I. De Rebus Creditis, &c. Leg. 30. See what Mr. Hirtius ſays there, as his Paræmia Fur. German. Lib. f. c. 8.5 5. —_ 


(4) De Cive, c. 2.1. 6, &c. & Leviath, Engl. Pt. 1. c. 14. (1) In the laſt Editions of che Original there is effe#um bor 
un, which entirely corrupts the Senſe; and yer Mr. Hirtius has retained it in the laſt Edition of 1706. 
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Hab. V. 


and Patts in general. | * 


him to day the Right over a thing, which yu 
worre to be actually deliver'd to him. oo I8 
any Objection againſt what we have ready ert; 
jo, That according to the ordinary _ an 7 
ol Specch, moſt Promiſes are expreſs'd in Terms 
Futurity. For in the moſt ſolemn Engagements 
- formal Stipulation, or by Oath, we ule the ſame 
ay of (peaking, Tou ſhall have ſuch a thing of my 
pill give ſuch a thing, &c. The reaſon ot which 
uſtom is, That the delivering of a thing pom d, 
nerally tollows at ſome Diffance, An indeed, 
e can ſcarce call it a Promiſe, when at the ſame 
ne the Intention of giving is declared, and the 
ing actually tendred ; in as much as there ſeems 
re, either to have been no Obligation, or ſuch as 
pired in the very minute that it was contracted. 
awever, it is plain the generality of Men never 
Wink they properly have a thing, till they get firm 
| and full polleſſion of it, It then theſe Terms 
W Futurity occur in a perfect Promiſe, as for In- 
ice, To morrow I will give you an bundred Pounds, 
e ſenſe of them amounts to this, © now give you a 
Wicht to bave and to require of me the ſaid Sum; 
Wd 1 likewi/e oblige my ſelf on the day appointed, to 
liver it to you accordingly, We may ſettle the 
hole Point with more Brevity, by only ſaying, 
hat Verbs of the future Tenſe, made uſe of in Pro- 
þ ſes, and eſpecially the Term of Giving, do either 
P ply an Obligation hereatter to be contracted, and 
en they neither transfer the Thing nor the Right to 
bother, or elſe they import the delivering ofa thing 
reatter, the Right to which either 1s now, or has 
n formerly transferr'd ; and then they do not hinder 
e Promiſe trom being moſt Perfect and Compleat. 
IX. It is requiſite, that whilſt we are engaged on 
Wis Point, we endeavour to ſettle a famous Que- 
jon, which has been much canvaſs'd by Authors, 
ether there can be a force of obliging in bare Pro- 
les, or in bare Pacts, whilſt they are no more than 
erbel Agreements, and are not ſtrengthen'd by a- 
gy aciual (1) Performance betwixt the Parties (2)? 
mans the Civilian has been the Principal Aſſer- 
rot the Negative Side; whom Grotins (a), and o- 
Wcrs have laboured to confute. And indeed, it has 
en the fixt Opinion of Wiſe and Learned Men in 
Ages, That Faith ought to be kept inviolably, 
dog given only in Words; or that a Man by 
aking only, without the Intervention o: any Deed, 
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may lay on himſelf a Neceſſity of ſome future Per- 
formance (3) (4) (Y. Tull. Off. 1. c. 7. The Foundation 
of Juſtice is Faith, that is to ſay, a Firmneſs and 
Truth in our Words, Promiſes and Contracts. Hence 
ſome will have the word Fides to be call'd quia fit 
quod dium eft, becauſe that which was ſaid is done, 
Ulpian in 1. 1. D. de Pais, What is fo agreeable to 
human Faith, as to obſerve mutual Agreements ? 
Vid. D. I. 2. c. 14. de Patis, It was a very wicked 
Jeſt of the petit Prince of Bantam, when being re- 
proved for breach of Promiſe, he anſwer'd, His 
Tongue had no Bone in it, to make it more ſtiff 
than was neceſlary for his Intereſt, Whether Con- 
anus has with any Colour oppoſed this univerſal 
Judgment, will appear, it we beſtow a little time 
on taking his chief Arguments under Conſiderati- 
on. In the firſt place then, he ſays, That he who 
raſhly believes a Promiſe made without Cauſe 1s 19 leſs 
to blame, than the vain Perſon who made it. Now 
here all the Difficulty lies in explaining what he 
means by a Promiſe made without Cauſe. It he 
would be underſtood of ſuch Promiſes as if not per- 
{orm'd, it brings no Loſs or Prejudice to the Party, 
to whom they were directed, and if fulfill'd, muſt 
needs create Trouble or Damage to the Performer ; 
we are willing to allow, that Engagements of this 
kind produce no Obligation. For how can a Man 
have any Right of requiring me to put my felt to 
any Charges, or any Toil, in doing a thing which 
ſhall profit him nothing (6) (5)? And it is indeed 
againſt Reaſon, to undertake an Action which can 

roduce no Good, and may produce Evil. Thus for 

nſtance, ſuppole you had got me to promiſe you 
that I would forbear eating four Days together; up- 
on what account ſhould I ſtand to ſuch a raſh En- 
gagement, if fo long a Faſt would Prejudice my 
Health, and yet would contribute nothing to your 
Intereſt or Advantage? Therefore in this Caſe, it 
is alike Vain and Fooliſh in one Man to make the 
Promiſe, and in the other ſeriouſly to challenge 
the Performance of it. Beſides, ſince Promiſes are 
matters of Grace, or free Favour, they ought to be 
interpreted under this Condition or Limitation, 
Provided I can compaſs the thing I ſpeak of, without 
any conſiderable Damage to my ſelf. Nor can the Per- 
ſon to whom I make the Promiſe be ſo impudent and 
unreaſonable, as to deſire that my kindneſs ſhould 
be an Injury to me, and that I ſhould enrich him 


5 DD n. See what is ſaid, Lib. 5. c. 2.5 2,30 


—__ 


Mr. Barbeyrac's NOTES On S9. 


( 10 Comment, Fur. Civ, Lib, 5. c. 1. But Mr. Buddzus in his Element. Ph loſ. Pra. Part 2. c. 4. 8 9. aſſerts, That this Lawyer 
ally accuſe of any ſuch Opinion, Mr. Hirtius alſo rejects the Opinion of a certain nameleſs perſon, who juſtified Connan, 
marncains, That that perfon ſpake only of ſimple Contracts, conſidered as they are uſed in the Roman Judicature, For he 


el 

4 ys, We muſt here diſti 
0 We other, That the Nat 
; xm of the law of 


ngwiſh between theſe two Propofitions, The one is, That Promiſes produce a Natural Obligation, and 
ura! Obligation which arifes from a Promiſe, does not produce a Civil Obligation, which is founded upon 
Nature, which authorizes a Sovereign Prince to declare what Obligations ſhall be valid, and what null, 


on — 72 according to Mr. H rtius, we need only to read Connan's Reaſons to convince us, that he denies Promiſes to pro- 
8 arion able naturally and of themſelves to give a perfect Right, without the Aſſiſtance of the Civil Law. 


f 0 | 30 h . . ji * "I . . . . 
- =. A wy of Cicero is, Fundamentum Fuſtitiæ eft fades, (i. e.) dictorum conventorumg; conſt ant ia & veritas, eaque de cauſa fi- 


via fat ‚ 
(+) And ins uid ky 
(5) is the time with (b) at the bottom. 


(5) We muſt Ciſtinpu] 
uiſh here berw 
ely, and leave no 6 een Pacts or Agreements, 


che firit, cher 


e Trouble 41.4 Diſorder 
We: Conleac o 116 order in 


= 9e F c 
ee, ne Doming 


tor deceive one ano 
de looked upon a _ 


12 . & 5) Vi 
© * 1, + (b) Vid. D. £23. 1. 14. Leg. 61. 


durable effect after them, and Succeſſive, 


We: oblioe, une, N is no neceſſity that they ſhould have any impulſive Cauſe, or ſuitable Motive; but as to the latter, they do 
aiement; 3 ey have a ſufficient impulſive Cauſe, or which comes to the ſame; unleſs they tend to profit. The fort of 
out this are not only unprofitable, but hurtful to Society; becauſe by the duration of their Effects they may 
lo the Aﬀairs of the World, As for example, if any one promiſe not to alienate his Eſtate without 
Neighbour. Sce the Digeſts, Lib. 2. Tit. 14. De Patis, Leg. 61. (and Mr Hirtius's Diſſertation, Entitled, 
Wc, and nor to |, s rem ſuam alienet, Tom. 3. Opuſc.) In fine, Men having ettabliſhed Pacts and Covenants for their advan- 
| = every Agreement, whichaims not at the laſt of theſe Views, may be, and ought 

$ null by the Natural Law. Tit. Ohſerv. in Lauterbach. Obſ. 39. See Lid. 5. c. 2. $ 3. Note 3. 


» Quid tam congruum fidei humane, quam ea, qu inter eos placuerunt ſervare? 


which may be called Momentary, which are performed immedi- 


whoſe performance is accompanied with a long train of Effects. 
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: Of the Nature of Promiſes, 


Book II 


he 


by my own Loſſes (7). It often falls out (8), that 
even not to keep ones Promiſe ſhall be juſt, For 
all muſt be referr'd to the Fundamental Rules of Ju- 
ſtice; as firſt, That no Man be wrong d, and ſecond- 
ly, That the Publick good be as far as poſſible pro- 
moted. It may likewiſe happen, That the Perfor- 
mance of a Promiſe or Contract, would prove high- 
ly prejudicial (9), either to one of the Parties, or to 
the other. For it Neptune (as it is in the Story) 
had not made good his Promiſe to Theſens, Thefeus 
had not been ſo unfortunately deprived of his Son 
Hippolytus. Therefore neither are we to keep thoſe 
Promiles which are unprofitable to the Perſon to 
whom they are made; nor thoſe which are more 
hurtful to our ſelves than advantageous to him. It 
is a breach of Duty to prefer a greater Damage to a 
leſs. If you promiſe to plead another Man's Cauſe, 
and in the Hiterim your Son falls dangerous ill, it 
will be no Violation of your Duty to recede from 
the prior Engagement; and the Fault will be much 
greater in the other Party, it he complain of ſuch a 
Diſappointment. Tull. Off. 1. Vid. D. L. 50. J. 


17. 
Add. Senec. de Benef. 1. 4. c. 35. 39. Tull. Off. I. 3. 
This Caſe is propoſed, J have a Remedy given me for 


the Dropſie, upon this Condition, That if it cures me, I 


am never to uſe that Medicine again. Within a few 
Tears after I have bien thus cured, I relapſe into the 
ſame J iſeaſe, and the Perſon with whom I contratted 
will not give me leave to make any farther uſe of it. 
What am I to do here? It is Inhumanity in him to re- 
fuſe me, beſides, that my uſing it would do him no 
hurt. I may therefore ſafely conſult my own Life and 
Health. 

But if by a Promiſe made without Cauſe, Connanus 
underitands only a Gratuitous, or free Promiſe with- 
out proſpect ot Gain; then his Aſſertion will over- 
throw the whole Buſineſs of Beneficence and Libe- 
rality, and make all the Offices of Humanity baſe 
and mercenary Performances. For why ſhould not 
I credit of a Man who knowing his own Abilities, 
has bid me expect ſome free Giit from him, purely 
that I may have occaſion to love and to eſteem 
him? And ſince if he had pleas'd, he might ſafely 
have forborn the Promiſe, why did he order me to 


2 
„ 


depend upon his Word, if he deſign'd . c. 
oblige himſelf to the making it iff» full 
nying ot a Benefit is then only void ol Injur * 
a Man is bound » _ it only by the Lay . 
manity z not when by expreſs Promi | 
another a Right to receive it. omile he has Bly, 
X. Connanus urgeth tarther, 


* That ſince 


„ miſes of this kind commonly ariſe ml The ©! 
tion, rather than good Will, ar PID * 
Raſhneſs and Inconſiderancy, ſuppoſing th Here t 
cc ſign to be r cal; the Fortunes of Men wy . 
in great Dong, were they bound to perforn w $ - 
© very thing they ſaid. It was perhaps on 10 cr * 
ſuch Principle, That the Ancients imagined u I & en 


Oaths and Proteſtations of Lovers were inyal; 

that the Gods excuſed the breach of — 1 9 
ceeding from Minds blinded with Paſſion. Pay | 
Sympol. & Poetz paſſim. But indeed the Dag 8 
here mention'd 1s chiefly in Imagination. For v 
do not attribute a Power of obliging to an Promily 
but to ſuch as are made upon ſerious _ delibem 
— pb and he that miſtakes jeſt for earneſt 
ought to pay for his want of Apprehenſion. Out 
other hand to promiſe really more than one © 
conveniently perform, as it muſt be ach 
ledg'd a Fault, ſo it would be a much greater, à 


articula 
oft ſtri 
build! 
us an! 
en pu 
an, th 
ee Ent 

e {hou 


| U, and 


indeed a piece of Barbarity, ſtrictly to challas of 
and require it. Aurelian, in Flavius Vopiſcus c ble 

Setting out on an Expedition, and promiſing the Mu cn dn 
to beſlow Crowns of two pound weight on them, i an t. 
returned victorious, when the Diſtribution vm. bu 
made, the Crowns proved only of Bread, whereu u sic a1 
People expected them of Gold (2). And beſide, ud 
ſhould take care to diſtinguiſh between ſuch In x1. 
of (3) Honour and Eſteem as Perſons made uſed» {is Op 
expreſs in an indefinite manner, their good Afch e ſay 
on towards us; and ſuch particular Engagement: to e 
they bind themſelves by, to perform ſomewhata that 
our behalf: For Men of good Nature and good B Nec 
ing often expreſs their Kindneſs aud Civility inn of I 


ry ample Terms; they declare themſelves to ben 
tirely ours, and offer all they have to our Servit 
and Diſpoſal (a) (4). Old Aolus in Virgil had ti 
piece of Gallantry : | | 


mon 
thoſ 


— 


(7) This is contrary to Nature, according to the Roman Lawyers. Jure Nature equum eſt, neminem cum alterius detrinem q 
injuria fieri locupletiorem, Digeſt. Lib. 50. Tit. 16. De Diverſ. Reg. Jur. Leg. 206, 

(8) The Latin of Cicero is this, Sed incidunt ſpe tempora, cum ea, que maxime videntur digna eſſe juſto hom ine, eoque, quem um 
bonum dicimus, commutantur, fiuntque contraria, ut reddere depoſitum, promiſſa facere, queq; pertinent ad veritatem, & ad ten ! 
m grare interdum, & non ſervare ſit juſtum. Reſerri enim decet ad ea, que propoſui in principio, fundamenta juſtitie, primum, ut nf 
Cum tempora commut antur, commutatur Officium, & non ſemper eſt idem, pote/t a" 
accidere prom um aliquo1, & conventum, ut id effici ſit inutile, vel ei, cui promiſſum ſit, vel ei, qui promiſerit. Nam, ſi ut in fol 
eſt, Neptunus, quod Theſeo promiſerat, non feciſſet, Theſeus filio Hippolyto non eſſet orbatus, Ex tribus enim optatis, ut jerivid, 
hoc erat tertium, quod de Hippolyti interitu iratus opt avit (See Eurip. Hippolyt. v. 1315, c.) quo impetrato, in maximos luttus incl 
Nec * igitur ſervanda ſunt ea, que ſint iis, quibus promiſeris inutilia, nec ſi plus tibi noceant, quam illi proſint eui promys 
Contra efficium eſt majus non antepont minori, ut ſt conſtitueris te cuipiam advacatum in rem preſentem eſſe venturum, atque interim ſi 
viter ag otare filing cxperit, non ſit contra officium, non facere, quod dixeris, magiſq; ille cui promiſſum ſit, ab officio, ſi ſe deftitw® 
queratur. Cicero Ce Offic. Lib. 1. c. 10. $i quis medicament um cuiquam dederit ad aquam intercutem, pepigeritq; ne illo medica" 
unquam puſtea uteretur, ſi eo medicamento [anus factus fuerit, & annis aliquot poſt inciderit in eundem mo bum, nec ab es quicun MF 
gerat impetret, ut item eo liceat uti, Quid faciendum fit * Cum is ſit inhumanus, qui non concedat uti, nec ei quicquam fiat injurts, * 
& ſaluti conſulentum, Ib. Lib. 2. c. 24, where there are alſo ſome other Examples. 


neceatur; deince ut communi utilitati ſerviatur. 


(s) See Lib. 1. c. 3. 8 7. Note 1. 


(1) See 85 Note 3. aforegoing. 


(27% Mr. TIhmaſius thinks that the People were beſotted when they believed the Crowns ſhould be of that weight; but 0 
other hand, that the Emperor mocked his Subjects by giving his Promiſe ſuch a ſtrait Interpretation, which look d Ie! 
Trick. There was 1550 cauſe to believe that the Crowns promiſed by the Emperor were not Crowns made of Dough. 

(3) Ea autem ſola Did ſiue Promiſſa admittenda ſunt, quecung, ſic dicuntur, ut preftentur, non ut jactentur, Digeſt, Leg.: 

for German, Lib. 1. c. 10. 


De A#dilitio edicto, Leg. 19. See Mr, Hirtius's Paremia 
(4) is the ſame as (a). 


— Mr. Barbeyrac's NO ES on 5H 10. 


but on ii! 


1. Tit. 


(a) See What Ahab ſaid ro Benha lad, 1 Kings 20. 3, Cc. Tho' Foſephus in his Antiquities, l. 8. c. 9. otherwiſe incerpres (1 
place. Grofius ſaith, Abab underſtood the Words in this Senſe, 7 give up my ſelf, and all I have in way of Homage and - 2 5 
but Benhadad took them in a ſtricter Meaning, for the very Propriety and Poſſeſſim. Add. Polyb, excerpt. Leg. 13. & Li. I, 3% 3 


ceruing Phaneas the #tolian Ambaſſador, 
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Im, O Regina, quid optas 
2 labore mihi juſſa capeſſere fas eſt. 
Explorare tavo Jp 1 5 


= Great Queen, be pleas d to ſay 
The thing you with : my Duty's to obey. 


Here the Goddeſs had been uncivil, ſhould ſhe 
ve taken advantage of his general Compliment. 
rds of this Nature then, how ever ſeriouſly deli- 
er d, oblige a Man to no certain Performance but 
r ſerve to teltifie his hearty Reſpe& and kind 

Clination towards another 055 But thoſe Pro- 
ſes by which we impower another to expect ſome 
W.-ticular and determinate Service from us, ought 


oft ſtrictly to be fulfill'd, becauſe the other Par- 


building on our word has adjuſted his Affairs ac- 


rdingly. So, though there now and then hap- 


ns an Inſtance ot a vain Prodigal, who ſhould have 


ea put under Government for a Fool or a Mad- 


Wn, that ruins himſelf by profuſe and inconſide- 
te Engagements, this ought to be no Reaſon why 
e ſhould affirm all Verbal Obligations to be In- 
Wd. and baniſh them from the uſe of human Life: 
Ws we don't condemn _S$uretiſhip in General, thou 

any have ſuffer'd ſo ſeverely by it. Upon the 
role, fince an expreſs Promiſe paſſes into a Debt, 
en ought to be very cautious of engaging for more 
an they are able to compaſs, And *tis not Mode- 
y, but a vicious Weakneſs in any Perſon to be ſo 


ic and tender, that he dares not deny the moſt 


pudent and unreaſonable Petitioner (5). 
XI. What Conmanus alledges more in defence of 


Opinion, may be ſolv'd with little Difficulty, 


ſays, ** Tis fit that ſome things ſhould be left 
to every Man's Honeſty and free Bounty, and 
W that ſhould not be reduced to the Rigour and 
Neceſſity of ſtrict Obligation. That the ſtudy 
Wo! Integrity and: Conſtancy would improve a- 


wongſt Mankind, were there but a Field left for 
to Vertues to exert and exerciſe themſelves 


in; which is hardly poſſible, if Men are com- 
Ipelkd to obſerve all the Promiſes they make. 
but that otherwiſe it was a great and glorious 


= ing to perform, what by Words or other Signs 


vou ſhew'd your intention of doing; and ſo much 
the more g'orious, the leſs it ſeem'd conſtrain' d. 
Wt indeed there is ſtill left ſcope enough tor Li- 
Frality, though you give a Man a Right of de- 
W=nding ſomewhat from you, which at firſt you 
Night have ſecurely denicd him. 
Jud fince there muſt needs paſs ſuch a mighty 
mber of Promiſes amongſt Men, whilſt they con- 
nally want the aſſiſtance of cach other, it is 
1 p * the Intereſt of Humane Affairs, That there 
ould be leſs Glory in the Act of keeping Faith, 


=” that ſo many perſons ſhould be deluded by 


other Mens Inconſtancy and Irreſolution. The 
Law of Nature commands us to lend to another, fo 
far as we can do it without any conſiderable Preju- 
dice to our ſelves. But the Obligation is rendred 
more ſtrict and binding, if by our own iree Offer 
we reduce this general and unlimited Injunction of 
Nature to a particular Engagement, and aſſure the 
Party that he may expect certain it ſhall be 
fulfill'd. So that this Argument is plainly falſe, 
If I bad not promis d, it had been nevertheleſs the 
Duty of a juſt and good Man to relieve the Indigence 
of others; therefore it is laudable to ſtand to Promiſes, 
ot becauſe we have bound our ſelves by giving our 
ord, but becauſe the Party is in real want of our 
Succour. | 
He is willing to grant thus much, That if a Man 
by breaking his Promiſe, has caus'd the other Party 
to ſuffer Damage; (who for inſtance might depend 
erhaps on his Word, and ſo negle& to provide for 
his own Neceſſities;) that in this caſe he ſhould be 
bound to make good the Loſs ſuſtained. And from 
this Conceſſion we may as fairly infer, That Pro- 
miſes may be challeng'd, and that we ſtand oblig'd 
to perform them, left we prejudice the Perſons 
to whom they were directed. But it 1s very dan- 
gerous to draw thence ſuch Conſequences as theſe ; 
That when you would not be in a worſe Condition, 
ſhould I hah m r than you was before I made 
it, I may then have liberty of revolang it; 2 
that nothing has yet been done towards the Fer formance. 
And it is more againſt Nature for you to require me 
to make good this Engagement againſt my Will for your 
Gain and Benefit, than it would be for me to recal it 
without your Detriment. For the Duty of Humanity 
is not fulfill'd by your not hurting another; but 
you ought as far as you are able poſitively to ad- 
vance his Good. Therefore when you have peculi- 
arly engaged your ſelf to ſuch a kind Performance 
on his behalf, to repent of your _— only with 
this Conſideration, That it is not like to be the 
worſe for your Inconſtancy, looks as if it were a 
thing not worth a Man's Regard to improve the 
Condition of his Neighbour. The Caſe then is the 
ſame with theſe Verbal Promiſes as with thoſe Pafs 
which have receiv'd the farther Confirmation of 
ſome Deed between the Parties; and no one will 
pretend that we may run from thoſe, when we ſee 
that our change of Mind will not render the other 
Perſon's Condition worſe, but only negatively, not 
better. Beſides, as Grotius well obſerves from this 
Opinion of Connanus, taken in ſo groſs and general 
a manner as he expreſles it, *twill follow, That 


N (1) Articles of Agreement made between the 


rinces and the People of different Nations, ſo long 
as nothing has yet been 3 on either ſide, 
are invalid; and eſpecially in ſuch places where 
no particular forms of Leagues or Covenants have 
been receiv'd into uſe. And were this true, a ge- 


00) To which purpoſe Terence ſpeaks in his Andria, AR 4. Scene 1. v. 5, Ce. 


- Imo, id genus eft bomi 
- , s elt hominum peſſimum 
wn 1 card mm quers pudor eſt raululum 
am tempus ejt promiſſa 
> perfici 
wp coadi neceſſario ſe aperiunt & timent, 
amen res cogit eos denegare, ibi 
in Brutus relates it thus, T 


; mpudent Peciti 
. Itioners. 
8 ching. ers, Brutus uled 


4 ( ) We ſhall treat of this, 
* 4) Add. Fern. 9404 


Lib. 8. c. 8. & 9 following. 
-meroverſ i/luftr, I. 1. c. 0,1, 20, Cre. 


Tum impudent iſſima eorum oratio eff, 

Nuis tu es * Quis mihi es? Cur meam tibi? Heus 
Proximus ſum egomet mihi! attamen, nbi fides 

Si roges, nil pudet. Hic ubi opus eft, 

Non verentur, illic ubi nibil opus eſt, ibi verentur. 


lu amo TwY avaiguyrey Mmegis)oy jr, &c. It is unbecoming a great Man to yield 
to lay, They do nor ſeem to have employed their Youth well, who are not able to deny 
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V. Of ſuch as are under Age. 


54 Of the Conſent required in 2 85 Door th 


neral Diffidence and Jealouſie muſt reign amongſt 
Mankind, and no one muſt belzeve another any 
farther than he can ſee him. Which cloſe and im- 
mediate way of tranſacting the Condition and Cir- 
cumſtances of many Men will not admit of; who 
may nevertheleſs have occaſion to ſettle Buſinefs 
with each other. 18 

The laſt Argument of Connanus taken from the 
Practice of the Roman Courts of Law, which gran- 
ted an Aion only upon ſuch Promiſes as were 
confirm'd by Stipulation, is eaſily anſwer d by ob- 
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ſerving, That the Reaſon of this Caution 


Law was not becauſe ſerious Promiſes Fra the Civil Crum 
by the meer Law of Nature; but that the Cer in 0 
ot theſe ſolemn (2) Forms might put Men ad I 
dering throughly, whether it was ex pedic cont pon b. 
them to enter into a Promiſe, which ent {;, incli 


it would }, 


impoſſible afterwards to revoke. As likewiſe, g. 
"at 


ut ap! 


the things promis'd 7 * by this means be ei reſy fair. 

more punctually and plainly, leſt any Obſas, „ere 

that ref] ect might give Occaſion to future N 8 zut we 

and Diſputes (a). wy ences 

| p arry in 
2) See Lib. 5. c. 2. $3. following. But Mr. Thomaſius maintains, nevertheleſs, that they that eſtabliſh'd theſ; hey ſh 
N r had ſuch deſigus as rended more to advance their private Intereſt, than the publick Good, The Patric; ang ney of 
by this means to keep the People in a dependance upon them, and by making the Laws obſcure, interpreted them as th 5 labou *| 
and by multiplying Forms of Law withour end, open a large Field for Contentions and Divifions. This Pomponius the ln, 00 7 

0 


tells us plainly in a Fragment preſerved in the Digeſts, Deinde ex his Legibus | duodecim tabularum] eodem tempore 
compoſite ſunt, quibus inter ſe homines diſceptarent, quas actionec, ne Populus prout vellet inſtitueret, certas, ſolenneſq, vol 
Et quidem ex omnibus qui ſcientiam [ Juris civilis ] nai ſunt ante Tiberium Coruncanium (He was the firſt of the p, | 
that arrived at the Dignity ot Pontifex Maximus, (i. e.) The High-Prieſt) publics profeſſum neminem traditur, cæteri autem af 
vel in latent i jus civile retinere cogitabant, ſolumq; conſultoribus Go pot ius, quam diſcere volentibus preſtabant, Lib, x * 
y Mr. Thomaſius. J. 1. p. 12, Cc. and his Divine Civil 1 T 
b 


De Origine Juris, Leg. 2.5 6. 35. See the Nevi Furiſpr. Rom. 
c. 11. S. 60. in the Notes. 


(a) Add. I. 19. Tit. 3. D. praſcript. verb, 
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OF the Conſent required in making Promiſes and Paits. 


I. Conſent is required to make Promiſes and Pats, 
II. Conſent is ſignifyed Openly or Tacitly, 
III. Conſent ſuppoſes the uſe of Reaſon. 
IV. Great Drunkenneſs hinders it, 


VI. Of Error in Promiſes. 
VII. Of Error in Promiſes and Contracts. 


VIII. Of Fraud. 


8 INC E the regular Effect of Pacts and Promiſes 
is to abridge and reſtrain our Liberty, and to 
lay on us the Bonet of neceſſarily doing ſuch or 


Much a thing, which before we might have perform'd 


or omitted at our pleaſure; there can be no better 
Argument to hinder a Man from complaining of 
this Burthen, than to alledge, That he took 1t upon 
him by his own free Will and Conſent, when he 
had full Power to refuſe it (1). 

II. This Conſent is uſually declared by expreſs 
Signs, as by Speaking, Writing, Nodding, &c, Yet 
ſometimes, without the help of any ſuch Tokens, it 
is ſufficiently gather'd from the Nature and Cir- 
cumſtance ot the Buſineſs (a) (1). And it is well 
known that (2) Silence it felt in many Caſes, is 


ithout 
r him 


IX. A Suſpicion of a Cheat makes Pats void 
X. XI. XII. XIII. Fear makes Promiſes and hüt 


, vir 

; void. ſiſtan 

XIV. How 2— null in themſelves, may le nut Pai 
Dalia. it m 

XV. Of the 8 of the Perſon to whom a Prin | 1 
15 Made. 

XVI. Of the Signs and Inſtruments of Conſent, 7 oo 
; | kd tho 
interpreted for Conſent. Thus to be filent, & U ſt ab 
own your Crime, Furipid. Iphigen. in Aulid. v. Iii t of 1 
vid, D. Lib. 50. Tit. 17. But in all theſe Exe the ] 


tions it is ſtrictly required, That the State and (a 
dition of Affairs be ſuch as ſhall on every fie 
conſpire to ground the Preſumption ; and that ut 
ſo much as one probable Conjecture appear to te 
contrary, For otherwiſe it would be very has 
Meaſure to put a Man under Obligation, upon 
little Hint or Symptom of Agreement. And tis 
we ſee wherein the proper Nature of a Tacit Is 
conſiſts ; That it happens, when we expreſs notas 
Conſent by the Signs generally made uſe ot in hit 
mane Commerce and Tranſactions ; but leave 1 
be ſuppos'd from the Buſineſs it ſelf, and from ts 
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Mr. Barbeyrac's NOTES on Chap. 6.5 1. | 

(1) The wiſe King Solomon has expreſſed this Matter well in theſe Words, which Grotius has quoted, My Son, if thi 10 () ee 
promiſed any thing to another, and thou haſt bound thy hands in favour of him for whom thou art engaged, thin art ſnared with tht *"” 5) See 
of thy Mouth, thou art taken with the words of thy Mouth, Prov. vi, 1, 2, Hence it is that the Hebrews call Promiſes a 3% % (0) See 
Numb. XxX, 53. See allo what Grotius ſays, Lib. 2. e. 11. S. 4 numb. 1. 4 (7) isr 
Mr. Barbeyrac's NOTES on S 2. (a) 4d 
(x) is the ſame with (a) at the bottom. a Tacit 


(2) Qui tacet, non utique fatetur, ſed tamen verum eſt eum non negare. Digeſt, I. 50. Tit. 17. De Diverfis Reeulis Faris, ly 
142, See Numb. Xxx. 5. with Mr. Le Clerc's Notes, and Mr. Hirtiuss Paræmia Fur. German. c. 7+ 


(a) Labeo ait convenire poſſe vel re, vel per Epiſtolam, we! per nuncium ; inter abſentes quoq, [poſſe] e ſed etiam tacite conſenſa ® 
wvonire intelligitur. Digeſt. J. 2. Tit. 14. de Pafis, Leg. 2. Convent jones etiam tacitæ valent. Ibid, Leg. 4. See alſo l. 
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making Promiſes and Patts. 5$ 


(Cu AP. VI. 
-.mſtances that attend it (3). What we moſt 
_ meet with of this kind is, That when 
me pt incipal and leading Contract has been entred 
non by expreſs Agreement, ſome other Taczt Pact 
included in it, or flows from it, as we cannot 
at apprehend upon conſidering the Nature of the 
fair. In the ſame manner moſt Covenants leave 
ame ſlight Except ions and Conditions to be under ſtood. 
zut we muſt have a care of ſtretching theſe Indul- 
ences any farther than is well conſiſtent with the 
arrying on of Trade and Buſineſs in the World ; left 
hey ſhould prove of ill Conſequence to the Vali- 
ry of Contracts, by rendring them too ſhppery 
w| uncertain. | 
Ot Tacit Pads, it may not be amiſs to offer theſe 
w Inſtances. A Stranger comes into a State where 
oreigners are treated with great Civility, and he 
"mes in a friendly manner here; though he does 
t expreſly ſwear Fealtyr to the Government, yet 
is ſuppos d by the very Act of his coming, tacit- 
do have engaged, That according to his Rank 
condition, he will conform to every Law of 
e Place, ſo ſoon as he jhall underſtand that ſuch 
la was deſign'd to reach all manner of Perſons 
os ſhould abide in thoſe Territories. And on the 
ier ſide, the Government tacitly engages to grant 
Sim Security and Protection, and the Benefits of 
blick Juſtice. 
A Man is abroad at a diſtance from his Family 
Wd his Concerns, in the mean time a Neighbour 
ithout particular Orders, tranſacts ſome Buſineſs 
him; here again we muſt ſuppoſe a Tacit Pact, 
virtue of which the one having lent his free 
ſiſtance and Service, the other is bound to requite 
Pains, and to refund the Charge. In as much 
it may be fairly preſum'd (4), That had the ab- 
Wnt Party known how Affairs ſtood, he would rea- 
ly have conſented to the whole Management. 
A Gueſt fits Cown to a Table at a publick Houſe, 
dd though he has not exchang'd a word with the 
ſt about the Price of his Dinner, yet by the bare 
t of fitting down to eat, he is ſuppos d to conſent 
tie Payment of his Scot; ſince all know that 


on is not a Place where Men are treated for no- 
1 Bus | „ 
| In like manner, the Obligation between a Guar- 
dian and his Ward (5), has its Riſe from a Tacit 
Contract (a). | 
As for thoſe Tacit Pats which we obſerv'd to flow 
from 3 Contracts, and which we may call 
Acceſſary, theſe Examples will ſhew the Nature and 
the Manner ot them. A Man that bargains with 
another to have free Ingreſs to a Place (6), is ſup- 
pos'd at the fame time to obtain Liberty ot Regreſs 
trom it, though this be not expreſly mentioned, be- 
cauſe otherwiſe the former Agreement would be to 
no purpoſe. A Prince or Magiſtrate, who by Cove- 
nant gives leave to Strangers to frequent his Mar- 
kets, is ſuppos'd to conſent likewiſe, That they ſhall 
carry home the Goods they purchaſe there. As on 
the contrary, it would be moſt ridiculous Madneſs 
for me; ſuppoſing I have ſold a Field to another, 
to deny him the Liberty of poſſeſſing it here, and 
to defire he would tranſlate it to another place. In 
the ſame manner, he who lets out a Chamber to 
hire, is ſuppos'd to conſent withal, that the Lodger 
ſhall make uſe of ſuch other parts of the Houſe, as 
he cannot be without; as of the Doors, Entries and 
the like; at leaſt ſo far as to have free Acceſs to his 
Apartment, and free Paſſage from it. | 
Inſtances of Tacit Exceptions and Conditions are 
ſo frequent, that *tis not neceſſary to ſet down any 
in particular, But we muſt obſerve this of them 
in general, That they were ever to be interpreted with 
the greateſt Strictneſs and Severity of Judgment; 
and that they will hold good no farther than it ap- 
pears from very ſure Grounds and Preſumptions, 
that they were conſented to by the Parties whom 
they concern. Add. I. 22. D. de Probation, & Fra- 
ſumptionib, I. 24. For otherwiſe, it would be eaſie 
to thruſt a troubleſome Obligation upon a Man againſt 
his Will. And were too great a Licence given to 
theſe ſecret and implied Reſerves, there is ſcarce 
any Covenant, which might not be either annull'd 
or evaded (7) (b). 
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dnſenar, And hence 


| : . 32, Ce. 
5) Lee l. 4. e. 4 F15.and l. 3. c. 4 8 I. Note 5. 
4 (?) is the ſame with (b). 

(:) At Grit. J. 
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60 A Tacir Conſent properly ariſes from certain things done, or omitted on purpoſe; but yet of themſelves do not imply 
ectiy an Approbation of the thing that is a doing. Further, we diſtingwſh a preſumptive or ſuppoſed Conſent, as the Roman 
| _—_ ſpeak, which conſiſteth in this, That though a perſon be abſolucely ignorant of what paſſes, and conſequently could 
| Ber indirectly nor directly agree to it, yet we ſuppoſe he acquieſces in it, becauſe we believe, That if he knew it, he would 
= or at leaſt that he ought ſo to do by the Maxims of Natural Equity: Bur this ſort of Conſent is of no uſe nor 
«4 * in . Life; and the Lawyers invented it only to found certain Obligations upon, for which they could not fee any 
vb acipies. If we conſider this matter well, we ſhall find that what they refer to a preſumptive or ſuppoſed Conſent, may 
de deduced, either from a Tacir Conſent properly ſo called, or from the neceſſary Duties of Society, without any other 
1 it is, that the Terms Tacit and Preſumptive are often uſed one for another in this Caſe. Our Author di- 
64:10es neither the Terms nor Notions, as appears from the Examples he alledges of them that do another's Buſineſs at his 
8 who take upon them a Guardianſhip. Titius's Obſerv. on Puffendorff, 105, 106. and in Compend. Lauter- 
7 — ©: > |. 4. c. 13. 8 5. Note 11. We may alſo find ſome very good Remarks upon this Diſtindtion of a Tacit and 
„. may e M in Mr. Themaſius's Inſtitut, Furiſprud. Divin. I. 2. c. 7. 5 19, &c. whoſe Notions, though they ſeem diffe- 
=. Dit. « y ve made to agree with our Authors, which I have recited and repreſented.in my manner, Sce alſo Mr. Thoma- 
courle, Entitled, Philoſophia Juris de Obligationibus & AFionibus, with the third among his Diſputations at Leipſick, c. 2. 


F 13 dee the ſoregoing Note, and what is ſaid farther, 1, 4. c. 13. Note 3. following. 


00 | : , | e. Foy 13 1 
We) See Cretu, De Jure Belli & Pacis, l. 3. c. 21. 5 16, and Mr, Hirtiuss Diſcourſe, De Literis Communicatis pro Pace, $ 13. 


; : 1. 3. c. 24, See what we ſhall ſay hereafter in Book 4. c. 4. f. 14. (b) The Roman Lawyers give this inſtance 

174 : - | 4. 1. 15. e 5 5 , 
— * |. 2. tit 14. D. de Pattis, leg. 2. It reſtore to my Debtor his Bad 2 Caution, it ſhould cem there is a Tacit 
oc caſion of ge que, that I demand not the Loan. Let here according to the Simplicity of Natural Law, there appears to be 
d to be for abe acing a Tacit Pact, fince it is much plainer to ſay, That by the returning back the Caution the Debt is ſup. 
Wceeding _ hoy and conſequently no room left for an AFjon upon it. Bur that the Civil Law choſe this round-about way of 
_— A Sos effect of Caution, leſt an Obligation really contracted ſnould ſeem to be cancelld by bare Conſent. Another 
ound as A. be: bx and fay, Suppoſe thar in a Leaſe of a Farm there be this Clauſe, That in caſe the Farmer does not Till the 
Wd, in conſid ny ae may let it to another. Muſt it not be meant, That the Farmer is obliged not to damage the 
WP for the advanta +; | ar the Lands are Lett at a low price; bur on the contrary, if it happens to be Lett at an higher price, 
* of che Pr oprietor; becauſe there ſeems to have been a Tacit Agreement between them, that no advantage 
5 to the Farmer. Digeſt, 1, 19. tit, 2. Locati, condudti, leg. 51, in the beginning, Ee Lege fundum locavi, ut fi 
nen 
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: Of the Conſent required in 


LEGS 


III. To make a Man capable of (1) giving a ſeri- 
ous and firm Conſent, tis above all things neceſſa- 
ry, that he be maſter of his Reaſon, ſo far as to 
underſtand the buſinels in hand, to know whether it 
be convenient for him, and whether we have 
Strength and Ability to perform it; and when 
he has well conſidered thele Points, to be able to ex- 
preſs his Agreement by ſufficient Indications. Hence 
it follows, That the Promiſes of Infants (2), of Mad- 
men, and of Ideots (3), are utterly invalid. But 
as to the Caſe of Madneſs, it is particularly to 
be obſerv'd, that this does not render a Man's Acti- 
ors null and void in moral Eſteem, any longer 
than during the actual Continuance of it. But fo 
long as he enjoys lucid Intervals of Sence, there's 
nothing hinders why he ſhould not be able effectu- 
ally to oblige himſelf for ſuch time as the Diſtem- 

er allows 3 the uſe of his Reaſon. Vet the Fit 
returning ſuſpends his Power of contracting or of 
performing any Buſineſs, till he again recover the 

Government ot himſelf and of his Actions. There- 
fore the Common Maxun in Civil Law, That 
Madneſs coming upon a Man deſtroys not any Buſineſs 
which he bad before duly perſorm'd, is to be under- 
ſtood of ſuch Affairs or Concerns as can be com- 
pleated and diſpatch'd at once. Of this kind is a 
Vill or Teſtament (4), which as, Mg: rightly made 
ſtands good; unleſs it be revoked by a ſufficient 
Declaration to the contrary ; ſuch as a diſtracted 
Perſon cannot give. But in caſe a Man lies under 
ſuch an Obligation as is to be fulfill'd by diftant 
Acts, all requiring the, uſe of Reaſon, it is plain 
that if he fall into Diſtraction, the Duty 1s there- 
by ſuſpended: Thus if a Perſon bargain with me 
to work at my Affairs for a certain time; if he 
happen to be ſeiz d with a Phrenzy, the Obligation 
expires, in as much as he is now incapable of mak 
ing it good. Although indeed, in hopes that a Per- 
ſon in this Condition may recover his Health, we 
uſually ſuppoſe him ſtill to have inherent in him 
all his former Obligations, Powers and Rights, the 
Charge of exerciſing which 1s for a time committed 


22 — 


Boox I 
Book III 
to others. But if the Madneſs be judg d — 


the Perſon is in all Legal and Mora] — 


bl 
on to be accounted Dead (5). Vid. I. 1. J. ** 
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bis qui ſui vel al. / ur. ſunt. I. 8. t. 18, 7 %% eat of 
Praſid. I. 2. D. de Procuratoribus, I. 4 p "Ok, es of 
Av. Farih (1), ſince the uſe of * 

IV. Farther (1), ſince the uſe of Reaſon: re Str, 
ingly hindred, and ſometimes entirely — erty o 
Drunkenneſs, it is an uſual Queſtion, Whet 1 efign. 
fon under that Diſorder, can bind himſelf hy: 
Covenant or Promiſe. Which we think 45 ; heir 7 
be decided in the Negative, in caſe the * — | of 
rance were ſo great, as entirely to drown and 7 emble, 
whelm the Underſtanding. For it can by no — ke u 


be eſteem d a real and deliberate Conſent, f 
Man ſhould with never ſo much Eagerneſs of 
clination, run into an Engagement, and expreſs 
Agreement. by Signs which would at other ting 
be Valid, whilſt his 1 lies as it were unde; 
ſtupifying Charm, and Mis bewitch'd out «ft; 
Reaſon. It would indeed be highly imputent i 
a Perſon to challenge the Obſervance of fac 
Promiſe, eſpecially if it could not be perforal 
without conſiderable Burthen or Trouble. Ani; 
it farther appear, that he purpoſely took adh. 
tage of the other Man's Weakneſs, and cunningy 
drew him into an Egagement under that Diſten 
per of his Brain, he ſtands liable to be puniſh, 
an arrant Cheat. But when a Man after the drunks 
Fit is over, ſhall upon being put in mind o ly 
Promiſe acknowledge and confirm it; it ſhall thy 
be Obligatory, yet not by Virtue of what pub 
when he was drunk, but of what he ſince did wha 
he was ſober (2). Yet the Merriment of a chem 
Cup, which rather revives the Spirits, than ſtupif 
the Reaſon, is no hindrance to the contractigd 
juſt Obligations; eſpecially if they be aſterwar 
renew'd at more ſober Seaſons. To this purpd, 
the account which Tacitus, De Mor. Germ. c. 22. fra 
us of the old Germans is very remarkable. Ius 
their Entertainments, ſays he, that they commonly nal 
up Differences, contra# Alliances, chuſe Princes, al 
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non ex Lege coleretur, re/ocare eum mihi liceret, & quo minoris locaſſem, hoc mihi preſtaretur (nec convenit, ut i pluris licaſſen, u 
t / bi preftaretur ) videtur autem in bac ſpecie id ſi'entio conveniſſe, nequid preſtaretur, fi ampliore pecunia fundus eſſet locatus, (i, e.)b 
hec ex conventione pro locatore tantummodo inter poneretur. But yet inthe Caſe propos'd, without ſuppoſing any ſuch feign'd A 
ment, it is more Natural to affirm, That the Conditions on which this kind i Contract was ſounded, cannot be extended ſofirs 
to benefit the Hirer, who is indeed worthy of no manner of Favour, in as much as he hath neglected to Cultivate his Land, 2c 
ding to bargain. Vid, D. 1, 17. tit, 1. Mandati, vel contra, leg. 6. ſ. 2.1, 19. tit. 2. Lecati, conducti, leg. 13. in fine, & 14+ Cu. l 


tit. 3. De Pads, leg. 2. 
Mr. Barbeyrac's NOTES on 5 3. | 

(1) Every true Conſent ſuppoſes, t. A Phyſical Power of conſenting, 2. A Moral Power, 3. A ſerious and free uſe of ua 
Our Author treats of the firſt here, and the others afterwards. 

(2) Infans, & qui inſantie proximus eſt non multum d furioſo diſtat. Inſtitut. Lib. 3. Tit. 20. De Inutil. Stipul. $ 9. 

(3) Furioſus nullum negotium gerere poteſt, quia non intelligit quid agit. Inſtitut, J. 3. tit. 20. De Inut il. Stipul. 5 8. Faria. 
nulla vol unt as eſt, Digeſt. Lib. 30. Tir, 17. De Diverſ. Reg. Juris Leg. 40. 5 

(4) Nam neque teſtamentum recte factun, neque ullum aliud negot ium > geſtum, poſtea furor interveniens perimit, luſtit. 1.1 
Tit. 12. 8 1. See allo Cod Lib. 6. Tir, 22. Qui teſtamenta facere poſſunt, &c. Leg. 9. | 6 

(5) We call properly a Civil Death, the State of them who are condemned to Death, perpetual Baniſnment, or any oth 
Puniſhment, which implies an Excluſion from Society and a Civil Life, upon which account they are as if they were not. Ama 
the ancient Rom ans ſuch as loſt their Freedom, or Right of Incorporation, either both together, or the laſt only were accour 
red in the ſame State, which was called Capitis Maxima, & Media Diminutio, as the Digeſts ſpeak. Intereunt autem hamines ſu 
dem maxima aut media capitis diminutione, Dig, Lib. 17. Tit, 2. Pro Secio, Leg, 63. $ 10. See alſo, Inſtit. Lib. 1. Tit. 16. De 


Diminutiione. 
Mr. Barbeyrac's NOT ES on & 4. 1 
(1) I have tranſpoſed this Paragraph, and put the Author's fifth Section inſtead of it, making this my fifch, becauſe the 
thor aſter he had ſpoken of the Promiſes of ſuch as have loſt their Reaſon, ought, according to his own Method, to have a 
on to the Promiſes of Infants, and not have interrupted the thread of his Diſcourſe by treating of the Promiſes of Drunk 4 
which might better make a Chapter by it ſelf, becauſe Drunkenneſs is a tranſient Accident, whereas Infancy and Fol 40 
* of long continuance, By this Tranſpoſition, not at all inconvenient, I preſerve the Natural Order of things, wh 
e my Excuſe, ; 
(2) Tis a general Rule, That ſuch Agreements as are null upon the account of ſome Incapacity of the perſons making — 
may become valid, if that Incapacity ceaſes, and the perſon approves or ratifies the ſaid Agreement. So if a Minor, be! der b 
to Age, ratifies or executes a Contract which he made in his Minority, it becomes as irrevocable as if it were made 4 
came of Age. Sce Digeſt, I. 26. tit. 8. De Authoritate & Conſenſu Tutorum && Curatorum, leg. 5. 5 2. & Cod. |. 2. Ut. 46. 


A _ ratio habuerit. See alſo what our Author ſpeaks 5 14, in this Chapter, and what I have ſaid in my Treatiſe ol S 
7. , 
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a 5 
ble fue dilp 2tch moſt affairs of Peace aud War.” They 
* o time ſo proper as this, becanſe the generous 
). & E of the Liquour, as it opens therr Hearts, and 
„. Fall Diſguiſe from their Thoughts, ſo it we = * 
a| A th brav? Ref tutions and hardy Attempts. They 

129 ee raft and Diſinulut ion, and the Li- 

re Strange /s to C/ aft an 7 N 

ted. rty of the Table gets ont all they know, and all the 
(by 117 But the ſettling and finiſhing of Buſmeſs 1s 
Per to the next Day, when thetr Minds are cloſed and 
Up * Tudgments grown cool, Thus they make the right 
Th e of each Time, they conſult whilſt they cannot diſ- 
„. an: they 1e/ ule when they cannot miſtake, The 
re is reported ot the Perfians by Herodot. in Clio. 
den \ c. 133. Athenens, 1. 4. C. 6. C ting, 1. J. c. 4. 
ce Sympoſ. Quell. 1. 7. c. 9, & To. (3). 
K It is true indeed, that Faults committed in Drun- 
6 ennels, are not on that account exculable (4). Le- 
Th dators have then thought fit to puniſh even Igno- 
nc. when the Perſon is the cauſe ot his own 19 
10 rance. And therefore a double Penalty is uſual- 
i i y enacted againſt drunken Offenders, For here the 
c 1 xce(s, and conlequently the Ignorance, was of the 
ms own procuring, it being in his power to 
" W.oid ther. Ariſtot. Ethic. I. 1. c. 5. 1. 10. It 
v- 


4s one of Solon's Laws, That a Governour taken 


1 WA. Drunkenneſs, mould be put to Death; and Pitta- 
. decreed, that a Fault committed under this Diſ- 
e rder ſhould have a twofold Puniſhment. Laert. 1. 
un WR n Pittac. Becauſe, though a Perſon whilſt the 
cn him knows not, perhaps, what he does, 
in t in as much as he voluntarily applied himſelf to 
pb he uſe of ſuch things as he 5 would caſt a 
a Loud on his . he is ſuppoſed to have 
al jelded Conſent to all the Effects of that Diſorder. 
pls BOT ei will not tollow from this Conſideration, that 
kh e Promiſcs of Drunken Men are Obligatory , be- 

ſe there is great difference between committing 
pi, Crime, and contracting an Obligation. For ſince 
17 ere lies an abſolute Prohibition againſt all Sin, 


ercſore Men are to avoid all Occations that may 
probably draw them into a Violation of their Du- 
=. And how many Enormities Drunkeimeſs be- 
sa Man to, is obvious to the meaneſt Appre- 
eon. An Aciion then in it felt ſinful, can by no 

ens loſe that Character by proceeding from ano- 
er Sin which led and diſpoſed a Man to it. But 


ure, whether we will contract new Obligations or 
o, we are not (as in the other Caſe) bound to 
void all Occaſions which may render our Conſent 
Pn perict and invalid. As we are not bound to de- 

line Sleeping, out of a fear that others ſhould in- 
erpret our (5) Nodding or Winking tor a token of 


dn the other hand, ſince it is left to our free Plea- 


dne of the Benches, the Emperour commanded 
the yr to take no notice of the wor- 
G 


thy Chapman that Nodded * to the * ebro 
Price propoſed. And the Buſineſs was — 0.12 -/vogy * 
ſo managed, that the poor Gentleman _ 4 
had laid out Ninety Thouſand Seſterces before he 


knew a Word of his Bargain. Vit. Calig. Chap. 


238. Therefore it Drunkenneſs had no other ill Et- 


tect, but that it made a Man ſeem to give ſome In- 
dications, which at another time would unply Con- 
ſent, it would not on this bare Account be eſteem'd 
unlawful. And ſince a Man cannot contract an Obli- 
gation by Promiſe or Pact, without agreeing to it, 
and at the ſame time underſtanding the Buſineſs, 
we cannot infer his Conſent to ſuch an Engagement 
from his firſt conſenting to make uſe ot a thing 
which would probably hinder the Exerciſe of his 


Reaſon. Eſpecially if we conſider, that Men ſel- 
dom drink meerly for the ſake of ſtupitying their 


Brain, but their general deſign is to comfort and 
chear up their Spirits; and the former effect ſteals 
upon them almoſt inſenſibly, whilſt they unwarily 
proſecute the latter. To make the $Erence ap- 
pear more manifeſtly, we may add, that ſince the 
property of a Crime or Offence is to bring ſome E- 
vil upon ſome Man, and ot a Promiſe to bring him 


ſome Good, which before was not his due, and ſince 


to be poſitzvely hurt or injured, is more odious in 
the eyes of common Juſtice, than barely not to ac- 
quire ſome Benefit, there is much more reaſon 
why Drunkenneſs ſhould invalidate a Promiſe, 
than why it ſhould cancel a Tranſgreſſion. As for 
a Man's being bound to pay for that uſeleſs load of 
Wine which 3 pours down after his Stomach is al- 
ready overcharg d, and which he would refuſe were 
he m his Senſes; this Obligation ariſes from the 
Contract, made at the firſt ſitting down, by which 
he engaged himſelf to give the Price of whatever 
he ſhould drink, though he drank it to no purpoſe. 
It d this Fit of fottith Extravagance, he be 
guilty of any miſchievous Frolicks/ as throwing a- 
way the Liquor, deſtroying the Veſſels or the Win- 
dows and the like, he Nun s bound to make Satisfa- 
tion by the general Law of Reparation for Damages. 
V. How (1) long Children continue under ſuch a 
Weakneſs of Reaſon as Renders them incapable 
of contracting Obligations, we cannot univerſall 
determine; in as much as ſome arrive at a Maturi- 
24 of Judgment ſooner than others. Therefore in 
ettling this Point, Regard 1s to be had to the daily 
Actions and Proceedings of the Perſons, from whence 
the beſt Conjectures are to be made about their Under- 
ſtanding z or commonly we have recourſe to the po- 
ſitive Laws of the Country; all States almoſt hav- 
ing fix d this Period by their particular Conſtituti- 
ons, and ſooner or later (2), according as they found 
their People to be naturally more brisk and appre- 
henſive, or more ſluggiſh and heavy. Amongſt the 
Fews, a young Man might oblige himſelf by Pro- 


[4 FP 2rcement to ſomewhat which they propoſed. To 
e purpoſe, Sucton tells us a jeſting piece of Kna- 
nu per m Caligula. He made an Auction of his ſu- 
cou Be! cus Gladiators; and as the Cryer was per- 
2 Mung the Sale, Aponins $xtur minus, a Gentleman 
tne Iratorion Dignity, happening to ſleep upon 
* : (J) See Mr. Thom 

* | 

bb (4) Son tA c. 20. as alſo Briſſon, de Reg. Perſ. I. 2. 


aas 't was enacted, 
U. N Nen, 


er le 

5 K 05 This 
(2) This 

Spoth 1 25. 


{ Greek Antiquities, neſs s Diſcourſe, De Hominibus propriis, (5 Ziberls Germanorum, S 12. Max. Tyrius, l. I2, and Dr. Potter's 


infl:ted a double Puniſhment upon ſuch as had committed any Crime in their Drink; and by one of Solon's 
d, if a Ruler or Magiſtrate were found drunk, he ſhould be pur ro Death. The Words are, To Af &y 
(5) tn 20 , Suye]oy Sa, Thy Cn Diog. Laert. in Solone, I. 1.% 37. See Menage upon this Paſſage. | 

YE Editions of the Original it is niffando ; but befides, that the ſhutting of the Eyes is no Ggn at all of Conſent, 
Suetonius, which our Author quotes, ſhews, that either he or the Printers ſet it down for nut ando. 


p | | Mr. Barbeyrat's NOTES on S5. 
e 18 the fourth in the Original See Nore 1, on the former Paragraph. a 
seis not the lame tor all Contracts, for there are ſome things that they can do at 14 Years of Age, and others not 
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miſe after thirteen years of Age, and a young Wo- Not ſo much as (as Grotius ſays in 1 
man aſter twelve. But becauſe Perſons of tender becauſe he who enters into Contract in * 5 55 
Age, though they may ſometimes tolerably under- is during that Affair, bound by the Laws ew 4 Pac, 
fland Buſineſs, yet tor the moſt part act with too try as a kind of Temporary Subject, as be Coup 
much Vehemence and Raſhneſs, are too free and State will admit of an (6) Aion in its Cuts 
eaſie in their Promiſes, eager and over- confident in Juſtice, upon a Buſineſs not conformable to —— 
their Hopes, proud of being thought Generous and ſtitutions, unleſs it has particularly declared 

Liberal, Ambitious and Haſty in contracting Friend- in judging the Cauſes ot Strangers, the bare A 
5575 and not ſurniſh'd with prudent Caution and of Nature ſhall be followed: The ſame is to be {4 


Diffidence, it has been wiſely arder'd in moſt Com- of Contracts made by Letter, between the $1; 


certain | 
Belict Al 
eally N 
meln, 01 
ſuch a C 


ever n. 


mon- wealths, That in contracting all Obligations (3), of different States, when upon default, in 
they ſhall be ſway'd by the 1 of graver them ſues the other in the Courts of ia 4 _ 
Heads; till ſuch time as their Raſhneſs and Heat of try. For though here the injured Party may e p 
Youth ſhall appear to be in a good meaſure abated. have made himſelf, ſo much as for a time, 2 * * * 
Hence in ſome Places, whatever they do in their ject of the other Common: wealth; yet if he p "7 
own Names, during their Minority, is declar'd Null Redreſs by its Aſliſtance, he muſt ſubmit his 1 mne 
and Void; in others, if they have been cozen'd or to the ſtanding Laws (7). Or ſuppoſing two Subjeg Th ( 
qver-reach'd, they are allow'd to recover full Sa- of the ſame Nation ſhould enter into a Pact or by pt 
tisſaction (4). id, I. 11. . 3. Sc. I. 24. f. 1.1. 44. mile, in ſome place which acknowledges no Sp bing 
D. de Minoribus. The Law of Nature it ſelf plain - reign, as on the wide Ocean, or in ſome Dem n int 
y directs, that theſe Proviſions ſhould be made by ſland, they muſt nevertheleſs have recourſe tot n prom 
poſitive Conſtitutions. . Eſpecially ſince he would Laws of their Country, if they would obtains H this 
juſtly forfeit the Character of his Honeſty,, who and perfect Right to what they bargain'd for. o 11 will 
ſhould make his Advantage upon this eaſie Age, and an A&ion to hold . oo in Court upon Failure 6 hen 1 
enrich himſelf at the Coſt of thoſe, who for want ther fide. How the Caſe ſtands with Reſcrence b 


fe! 
ae 


| Repo 


of. Judgment and Experience, either could not fore- the Acts of thoſe Perſons who are placed above ty 
ſce, or do not ri htly apprehend the Loſs (a) (5). Power of Civil Laws, it will be our Buſimeſs dþ 
The ſame Law of Nature enjoins, that when any where to enquire (8). | 
Statutes or Cuſtoms of this Kind have been eſta- VI. Another thing which invalidates Conn 
bliſh'd in a Commonwealth, they ſhall be ſtrictly and by Conſequence the Promiſes or PaQts that u 
obſerv'd; not only by the Subjects amongſt them- built upon it, is Error or Miſtake (2); thy 
ſelves, but in all 8 Tranſactions with Foreigners. which it comes to paſs, that the Underſtandyy 


a CC" 
ther 
vour 
Soul 
of hi 
laintif 
Fathe 


— — 


r ST" TY Tx * 9 


y— 4 


(3) The Attick Law in this reſpeRt pur Women in the Caſe with Minors z not allowing them to bargain for any thing beau 


a Buſhel of Barley, % + ywuns 42r85, on account of the Weakneſs of their Judgment. Dion. Chryſoft. Orat, 75. Ius. 018.4 © Jace E 
4) The Law grants this Privilege to him who hath been injured by any Act, as a Party to it, to look back to the Age he uu BW merit 


vel that Act, if there be a juſt Cauſe, See Digeſt, I. 4. tit. x. and what Mr, Hirt ius lays upon that Title in his O 
Compend Juris Lauterbach, where he carefully diſtinguiſhes the Maxims which may be drawn from Natural Right, from the 
tleries which the Roman Lawyers have perplexed that Matter with. See alſo Daumat's Civil Laws, Part 1. 1,4. tit. 6. 
- (5) We qughr to obſerve (as Mr, La Placette ſpeaks in his Treatiſe of Confcience, p 60.) That if, for Exnmple, we net 
with ſuch a dull underſtanding at the Age aſſigned by the Law, that there is nor Sence enough ro oblige them ſufficiently, we g 
nor to play upon their Simplicity, and engage them to do what we pleaſe upon that pretence. Doubtleſs, ſuch an Attion nol 
be unjuſt; and in this cafe we ought to fay, as in many others, We ought to attend more to the Intention of the Law, than ut 
Terms, Bur here is another important Queſtion to be examined into, and that's this, Whether if a Young Man engages bind 
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be tore he arrives at the Age f ved by the Law, he is bound in Confcience to do what he has promiſed ? For Example, If he is = 
borrowed any thing before that Age, he is boupd to pay it when he comes to it? Mr. Placette ſeems to have determined > = La 
Queſtion very well in theſe Words, The Caſuiſts of the Church of Rome, even the ſtricteſt of them, anſwer by this Diſtin&ion, ers 


the young Man has made a good uſe of what he borrowed, and in general, if the Agreement he has made be profitable and # 
vantageous to him, he is obliged to ſtand to it; bur he is nar obliged, if he hath got nothing by the bargain, viz, it he has ſp 


what he borrowed upon his Debaucheries, and other Exceſſes. Bur Mr. La Placette adds, This is not my Opinion, and fn (3) T 

I can't allow, that-a Man ſhould get by an ill Action, and free himſelf from his Engagement by a Fault. We may have regte mins; 

other things, and in the firſt place conſider whether he with whom we have contracted loſeth any thing otherwiſe by the bim nn C41 | 

the Bargain, For if he loſeth nothing, but all the Damage he ſuffers, is only, that his hopes are diſappointed, believe ve Wy if 

not obhged ro make good the Promiſe we have made in that manner; but if he loſes any thing, as it ordinarily happens 1 0 rſuad 

rowing,we muſt look at fomerhing elſe ? Hath he lent willingly and without any ill defign ? Did he foreſee the ill uſe that was (it who! 

ly to be made of what he lent? If he did foreſee it, and did lend with an evil Intention, he ought to loſe what he lent, 2d Wndici, 

pute the Loſs ro himſelf ; bur if he had no ill deſign, and lear freely, tis my Opinion he ought ro be paid; and I am perla Dag elt 

to do the contrary, and take the advantage of the Law, is a Fault, which not only a tender Conſcience, but an honeſt Mat the fo 

rhe * — of the World, ought to be aſhamed of. See my Treatiſe of Sports, 1. 2. c. 4. $ 12. and what this Author ſays, L ft* (5) T 

11. following. a «rt 

, (6) Mr. Hirtius in his Treatiſe, De Collifione Legum, which is in Tom, 1. of his Comments and ſmall Tracts, proves * ais 

chat we often judge according to the Laws of another State, when we have made an Agreement, either where the thing of e Or 

we have treated is found to be, or where one of the Parties has his Dwelling. | vun bee 

(7) Grotius is of Opinion, |, 2. c. 11. $ 5. numb. 3. that in this cafe we ought to judge only according to the Rules of » — 

Right; and Mr. irt ius agrees to his Opinion, See the fore. mentioned Diſcourſe, $ 56, and another of the ſame Volume, 4 uſe he 

4 Commeatu Literarum, 8 16, Go. | * _ 

" (8) See l. 8. c. 10. | 5 2 

af 1 e AE; DOD ee Mr. Barbeyrac's NOTES on S6. 41 mh 

1 (1) The threę Conditions which are generally required in a full and free Conſent, as I have noted above, $ 3- 2 % 

* not to be met with. 1. In Promiſes made in jeft and by way of Compliment. 2, In Promiſes made in Miſtake, 3. In 4% 

1 made by the Dece ption of others. 4. Nor in ſuch as are made thro' Fear. a | TI {abi 

1 (2) This the Liw ſays, Non videntur, qui errant, conſencire, Digeſt. J. 50. tit. 17. leg. 116. & 2. See alſo Leg. 76. Ke. we WW” 7 

3 De Furiſdictione, leg. 1. So Seneca, Demens eſt, qui fidem praſtat errori, De Benef. l. 4. c. 36. He muſt be a Fool, wo m_— a. 

4 þ form what he has promiſed through Error. But here we muſt mean an Efficaceous Error, as this Term is expounded, |. TT Ft 

2 4 $ 10. Note 2. and not a Concomirant Error: For by this Diſtinction our Author's Rules in ſome places muſt be explained . 

E tied, Titius Obſerv, 212. See the Notes upon the next Paragraph, ' | W (-) 1 
i (a) Demens eſt, qui fidem preſtat errori. Sen. De Benef. I, 4. c. 36. cheat 
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eg in its Object, and the Will in its Choice and 
2 We ought here carefully to diſtin- 
mth, whether the Cale relate to a Promiſe or to a 
7 As for Promiſes we may lay down this for a 
certain Rule, That it a Promiſe be grounded upon 
woliet and Preſumption of ſome Fact (3) which 
geally never Was, or when in making an Engage- 
went, of this kind I ſuppoſed ſuch an Action, or 
lach 4 Quality, without regard to which I ſhould 
erer have given my Conſent; in this Caſe my 
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a Pomile is naturally Null and Void; provided it 
* ppear evident from the Nature and Circumſtances 
t the Buſineſs, thut I agreed to the Propoſal pure- 
h von account of that Fact, or of that Quality, 


nich I took for granted. Becauſe, here I did not 
omiſe abſolutely, but upon Preſumption of a ne- 
eſſary Condition; which Condition tailing, what- 
ver Was built upon it, muſt conſequently come to 
thing (a). Thus, for Inſtance, ſuppoſe I have 
en inform'd that you have done me a Kindneſs 
n promoting and well ordering my Affairs, and up- 
n this ſcore I have promis'd you a Gratification; 
ou will not ſay I am bound to ſtand to my Word (4), 
Wn 1 find the Intelligence was abſolutely falſe. 
Wy the fame Rule we may decide the Cafe propoſed 
dio in Lib. 1. De Oratore, c. 38, © A falſe 
W Report was brought home of the (5) Death of a 
a ceitam Souldier, abroad in the Wars. His Fa- 
ther believing the Story, alter'd his Vill in fa- 
vour of another Heir, and afterwards died, The 
Souldier at laſt returning ſafe, ſues the Poſſeſſor 
of his Inheritance. It was here urged for the 
laintiff, that the Civil Law declares ſuch Wills of 
Fecher to be Nu (6), in which the Son is neither 
e Heir, nor yet particularly, and by Name, diſ- 
ocrucd, neither of which was done in the . ill 
wunder Conſideration. But to this the Defen- 
might have return'd, that the Law cited on 
e other Side plamly ſuppoſed that the Father 
his Son to be living, ich here he knew not, 
tunagm'd the quite contrary, "Therefore it might 
Maps have been a more clear and eaſie way of aſ- 
Ting the Souldier's Title, to proceed only upon 
_ Law of Nature, and to alledge, that the Fa- 
cs Will was grounded upon Suppoſition of his 
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Son's Death, which proving falſe, the Will became 
Void and Ineffectual; ſince it appears that his be- 
lief of that 7 was the ſole Reaſon of his al- 
tering his Meaſures. And hence too it is eaſie to 
anſwer that over nice Queſtion of Sir Thomas Browne 
in his Religio Medici; V hether it was lawful for the 
Perſon whom Lazarus had made his Heir to poſſeſs the 
Goods (7) or whether the Owner upon Nil being 
reſtored to Life, had not a Right to challenge 
them again. Where the latter muſt without doubt 
be affirm'd. For the reaſon why the Goods of the 
Deceas'd paſs away to others is, becaule they them- 
ſelves are taken out of the World, and conſequent- 
ly haveno farther need of theſe Poſſeſhons. Hence 
in many places, ſome part of the Goods are fet a- 
fide to be given to the Poor, or to the Church for 
the Benefit of the Soul of the Deceas d. And in 
the Pagan Superſtition, it is uſual to bury or burn 
ſome of the Goods with the dead Body, tor the ſer- 
vice of another Life. 5 

But in caſe the Promiſer was negligent in ſearch- 
ing into, and examining the Condition, upon which 
he built his Conſent, * mall be bound to repair 
any Damage, that is ſuſtain'd by the other Party, 
upon account of his idle Engagement. 

If the Promiſe was not grounded upon the 2 
ſence or abſence of ſuch a Quality, as a neceſſary 
Condition, then though the Promiſer was miſtaken 
in that Point, yet his Obligation ſhall ſtand good. 
It the Promiſe were but in part occaſion'd by art 
Error, it may as to the reſt of it remain valid; 
unleſs one part were included by way of Condition 
in another ; or unleſs the Parts cannot ſeparately 
be perform'd; for then an Error in part deſtroys 
the whole. | 

VII. As for Miſtakes in Pais, it ſeems neceſſary 
to diſtinguiſh whether the Perſon was through Er- 
ror, drawn into the Bargain, or whether there proves 
to be an Error, as to the Thing or Subject for which 
he bargain'd. In the former Caſe we ſhould again 
enquire, whether any Step 1s made towards Perform- 
ance or not. It I am prevail'd with to enter into 
a Pact or Contract upon Miſtake, and I find this 
Miſtake out, before any thing is done in order to 
the fulfilling of the Agreement, it 1s but Equi- 
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the following Paragragh, where read Note 2. 
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(3) The Lawyess diſtinguiſh between an Error ot Fact, and an Error of Right, (i. e.) of Right Poſitive, and build diverſe De- 

minations upon it. See Da'"mat's Civil Laws, part 1. I. 1. tit. 18. 51. 
N Thomaſius in his Juriſſiu l. Div n. 1, 2. c. 7. 8 43. fays, That a Man is obliged in this Caſe to keep His Word, eſpe. 
— l e did not exprelly inſert that Condition in his Promiſe, or he in whoſe behalf he is engaged, uſed no falſe pretences to 
wi e him. But from the moment that he knows in any wiſe that he promiſed upon the account of ſore Serviee done by him 
. _ he made the Promiſe, the Condition is of the ſame Nature as the thing. And ſo the Non-performance of the 
. 1 makes the Promiſe null, as much as if he had declared it before-hand in expreſs Terms; ſince, as we may ſuppoſe, no- 
ge could incline him to promiſe. Another thing is in the Caſe cf Horſes bought upon a falſe Report, as our Author ſpeaks 


5) The Words in Latin are, De cu; liti ity ven 7 : 

. jus | Militis) morte, cum domum falſus ab exercitu veniſſet, & Pater ejus, re credita, teſt. 
| ale, pe aſſet, e quem ei v ſum eſſet, feciſſet Heredem, eſſetque ipſe moi tuus. Res delata 5 ad — cum pb 140m 
ny Oraci 0 lege in bereditatem paternam teſtamento exheres | lius. See alſo, Val. Maziinas, l. 7. c. 7. 5 1. and Mr. Schul- 
thing t A. Juriſprid. M. I. Cicer. p. 260. Mr. Thomaſius in the place before quoted, $ 44. obſerves, that this Example is 
cecment e purpoſe. For, he ſays, the Senſe of a Will ought to be expounded in a clear different manner from xn 
bY or Promiſe, as well becauſe a Will gives no Right to him to whom the Teſtator has bequeathed his Goods, as be- 


| ule . , . . 2 
KY © requires an Accepration on his part. Beſides, in Wills we ought to have ſome regard to the Laws; and above all, to 
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q : - ; 
—.— as are made in behalf of Children. But it is evident, that our Author ſpeaks here only of the manner, how 
es e. © tO be determined by Natural Right only. I ſhall ſne w in its proper place, that a Will gives a Right to him 
S the 1, — Heir, although ir be not an irrevocable Right. 
„, e, 1 peaks, Inter c eter, que ad ordinanda teſt amenta neceſſario deſiderantur, principale jus eſt de liberis hæredibus in- 
, exheredan lis, ne p eteritis iſtis, ru mpatur teſtamentum. Digeſt. I. 28. tit, 2, De liberis & poſthumis Heredibus in- 


k printed in 1705, wherein this Queſtion was ſeriouſly handled. The Title is, Henrici Verduyn, Diſqui- 
| . Wo n. {5 fi credit Lazari bis mortui, aliorumque bis mortuorum. In ordinem redegit & ——auzit Tobias Boel, Fu- 
1 may learn the Subſtance of ir in a little time from the Extract of it given in the Works of the Learned printed 
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60 07 the Conſent required in 


Book II 


table, that I ſhould have liberty to retract; eſpe- now find that he has no occaſion for his Py 
cially it upon making the Engagement, I plainly yet he cannot force the Seller to refund the r 
declared the Reaſon of my Proceedings (1). But if the and to take back his Horſes, unleſs this Cong; 105 
Error be not diſcovered till the Pact is either wholly was expreſly mention'd in the Agrement = 
or in part perform'd, then the Perſon who lay un- But when there happens to be a miſtake 
der the Miſtake, cannot demand a Releaſement any the Thing which is the Subject of the Contra& : 
farther than the other ſhall, upon a Principle of the Buſineſs is Null; not ſo much upon — 
Humanity, be content to allow him (2). For In- the Miſtake (3), as becauſe the Laws and Tema 
ſtance, A Man being at a diſtance from home, re- the Agreement are not really fulfill'd. 1 


ceives falſe Intelligence, that he has loſt all his as in all Bargains the Matter, about n * 
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Horſes. Upon this Inforination he enters into Con- concern'd, and all the Qualities of it, good or As f 

tract for the purchaſe of new ones; but before the _ to be clearly underſtood, and withour Ay That a 

Money or the Horſes are deliver'd, he finds himſelf diſtinct Knowledge the Parties cannot be ſup 0 the — 

to have been deceiv'd in the former News. Here to yield a full Conſent. And therefore ma d * 4 
i 9 


we judge he is not bound to fulfil the — in as cover of any Defe&, the Perſon who was like 
much as the Seller very well knows, that the falſe ac- to ſuffer may either draw back from the En Ky 
count of his Misfortune at home, was the Reaſon ment, or may * the other to ſupply whit 
of his Purchaſe. Vet he is in Equity obliged to wanting (4); and likewiſe to make Satista&tion g 
make ſome Conſideration to the Seller; at leaſt to Damage, 1t occaſion'd by his Deceit or Default, An 


repay the Damage which he ſuſtains by loſing the this, not only if the Defect be immed lately m 
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Bargain. But in Caſe the Money and Horſes were out, but if it appear at ſome diſtance of Im _ 
on both ſides deliver'd, though the Buyer ihould Which Period or Interval, when it is not $i} ef | 
—. =o 


Mr. Barbeyrac's NOTES on 57. 


(1) Provided (as our Author ſays in his Abridgment of the Duty of a Man and Citizen) that the other that makes the Comm 
receives by it no Damage, or that it be repair'd to him, The Example that is alledged a little lower, ſhews, that it is tg 
Condition which the Author puts Bur ſee Note 2. 

(2) The Auchor is not conſiſtent with himſelt here. For if in the firſt Caſe there is any good Reaſon to excuſe him wholy 

made a Miſtake, ſo that he may lawfully retract, why ſhould not the fame Reaſon be good in the ſecond Caſe? [The delivery 
of a thing conſidered in it ſelf is a Phyſical Act, which can't deprive him of his Right, who has it; nor give it to him thut l 
none. Whence it comes to paſs, that when one hath paid what he ought not, he has not leſs Right to require again whit K 
has done, than if he had forgiven him that which he had not delivered. See Mr. Thomaſius's Furiſprud. Divin. |, 2, c.). vg, 
45] Further, if in the firſt Caſe we have Right ro recant, how are we obliged to repair the Damage? The truth is, in ba 
Caſes we are indiſpentibly obliged to keep our Word, For if the Error be invincible, tis nevertheleſs only concomirant, (ke 
I. 1. c. 3. $ 10. Note 2.) and conſequently does nor exclude a neceſſary Conſent in our Agreements. In fine, this Reaſon c 
us to conclude, that the Price doth not at all influence the Engagement farrher than as it is an Indication of our manner of da 
ing, and can't be formally inſerted into it as a Condition to render it null, fo that the Error which is committed thereupo a 
have no manner of Effect as to the Validity of the Conttact. The Roman Lawyers own the truth of this Principle in a like Ci 
I mean, in the Subject of a Delegation made thro' miſtake. See Digeſt. I. 46. tit. 2, De Novationibus & Delegation bus, ity, u. 
13. The ſame thing has place in an Onerous Contract. For Example, in a bargain of Sale, when there is a Miſtake, as rot 
perſon with whom we treat, taking him for another. For this is only an Error Concomirant, having nothing in the Com 
which neceſſarily requires that he with whom we treat ſhould be certainly ſuch or ſuch a Man, or at leaſt that he ſhou'd deci 
himſelf, and we ſhould affirm, that we dealt only with Peter, (for Example) and no other, Moſt of the Interpreters of the l 
man Laws do indecd quote ſome Laws, which ſeem to eſtabliſh the contrary ; but if we examine thoſe places, we ſhall kad un 
they treat of ſome Act of Liberality or Service, or ſuppoſe in the perſon dealt with ſome Care, Induſtry, or other pirat 
Quality; for then tis eſſential ro a Contract, that the Contracter be certainly he whom we believe him; inſomuch that if v 
miſtaken in that, the Error is Efficacious, Ttius Obſerv. in Puffend. 214. and in Lauterbach. 513. 

(3) The author oppoleth things here one againſt another, which have no appearance of Oppoſition, but are the Conſeque 
one of another. For the Error, in which one of the Contracters was, ſhew:, that he conſented to a thing that really wa, # 
conſequently, that the other Contracter did not Iatisſie the Tritention of the firſt. Titius Obſerv. 215. In fine, this hath pat 
alſo, when the Seller as well as the Buyer really believes, that a Baſon of Tin, for Example, is Silver and no other Met, be 
the Error of both the Contratters does not hinder, but that it is eſſential to the Bargain, that the Baſon ſold ſhould be Se 
and vo other Metal. See Digeſt. 1. 18. tir, 1. De contrabenda Empt ione, leg. 14. But it is not ſo, when the Thing, ot the G 
lity of it, wherein the Error conſiſts on both ſides, doth not come into the Bargain. As for Example, if a Man fag 
How much will you have fcr vhis Baſon or Metal? without explaining himſelf any farther, whether he is about buying 4 de 
or maſly piece of Silver. In that Caſe, ſays Mr. Thomaſius, the Contt act is in ſtrictneſs good and valid, although fair dealt 
does require, that the Seller, to whom he has paid for Tin inſtead of Silver, ſhould give him part of the Price back 2841. ke 

we muſt Jay this down as a general Maxim, That in a doubt, if a Man miſtakes, tis ſo much the worſe for him; becauſe t 
> ro him to pg om himſelf, See Furiſprud. Divine I. 2. c. 7. 39, Cc. and c. 11. 22, 23. and what ſhall herealer® 
aid, I. 5. c. 12. $ 5. Note 4. c | | 

(4) This is too much from the purpoſe. Something more exact ought to have been ſaid to give us an Idea of the Efelb 1 
an Efficacious Error. This Maxim may be added to thoſe of our Author, If he that is miſtaken aims at that chiefly whereil 8 
Error lies, che 2 is abſolutely void, and he hath liberty to recant; but if he had not the thing it ſelf in view, alchough' 
could heartily wiſh.it had been what he believed it, the Agreement is good, and he can have a Right only to demand ſame 
faction for the Fault he overlook'd. As for Example, if a Man in a great Neceſſity buys an Houſe, which afterwards he 
be ſubjett to ſeveral Services, as he did not principally endeavour to have it free from all Services, that alone don't vie. 
Bargain; but he may demand of che Seller, that he leſſen the Price in proportion to the Inconvenience that thoſe Seryices den 
wich which he did not think the Houſe was charged. It is very probable that the Roman Lawyers did follow this Prine 
their Practice. Nevertheleſs the Dererminations which we find in their Wricings are neither accurate enough, nor conſovin , 
with another, as this Reaſon will ſnew. That they may build the Efficaciouſneſs of Error upon the Connection of the th 
which they are miſtaken, with the Eſſence of a Bargain, they only Conſider the Natural Conſtitution of the thing in it felt. 10 
they diſtinguiſh the Error which hath for its Subject the Subſtance or Matter of a thing about which they treat, from that à 
falls only upon the Qualities of the thing. Bot here we are not examining what relation the Object of Error hath to the 
of an Agreement, we only enquire upon what foot the Bargainers conſidered it; and if it appear that they had on 
certain Quality in view, tis the Error alone that reſpects that Quality, that can make the Bargain null, as much as if it 75 
on the thing it ſelf. Titius Objerv. in Puffend, 215, and in Lauterbach. 511. See Note 8. at the bottom of the following 
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_ vil Laws, is to be determin'd by the Art of Cookery, and the Man whom I receive Proves 
5 Anti 8 fome honeſt Referee; that no In- utterly Ignorant of the Buſineſs, and incapable of 


dulgence ma) 
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ch of the other in exanmming the Bulineſs. And 


de Larger ſpace of time is to be allow, if the De- 
td © were ſuch as did not appear to external View, 
or could not be diſcover'd but by Men of extraor- 


gadacity and Skill. 3 
hs wo that Coanmon Maxim with the GCivilians, 
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nat an Error in the Eſſentials of a Hic, diſannuls 
ide Agęrecment (a), but not an Error in the Acct- 
ae ntals or Circumſtances; we are ſo to interpret 
. as by the Eſentials to underſtand, not only what 
ey BG rakes up the Phyſical Efſence of the thing bargain'd 
e I. but likewiſe thoſe Qualities of it, to which the 
41 ontracter had an eſpecial Eye and Regard (5). 
| i For it frequently happens, that in a Bargain ſome 
e. lity of the thing ſhall be chiefly eſteem'd and 
"nl Aud, and the Subſtance or natural Conſtitution 
mee only look' d on as a neceſſary Adjunct or Ve- 


be given, either to Fraud of the 
ty in concealing, or to the ſupine Negli- 


ſerving me in that Condition (5). 

VIII. Much more ought a Mzftake to render a 
Promiſe or Pact Invalid, if it were occaſion'd by the 
(1) Fraud of one of the Parties, who by that means 
drew the other into the Engagement. What force 


or effect, the Practice of Deceit in theſe Mat- 


ters will bear, may be clearly ſtated by making 
theſe Enquiries ; firſt, as to the Author of the Kna- 
very, whether he with whom we bargain'd, or a 
third Perſon. And in the next place, whether the 
Deceit was really the Cauſe of our Engagement, 
without which we had not ventur'd upon it, or whe- 
ther it was only accidental to the Buſineſs, which 
we had nevertheleſs undertaken, but were now 
cheated in the Thing and its Qualities, or the true 
price and value of them. If the Trick was put 
upon us by a third Man, the Party with whom we 
tranſa&, not having been acceſlory to it, and the 
Thing for which we bargain'd proves without 


icle 00 Thus my Contract will not only be Fault (2); in this caſe the Agreement ſhall ſtand 
void if I buy ſuch a particular Slave of a Merchant, good (3); but we may recover of the Knave what - 
Wand he ſends me a different Perſon (7): But like- ever we loſe by his contrivance. It the Party him- 
Wiſe it 1 bargain'd with him for one skilful in the ſelf with whom J Contract, by fome Deceit draws 
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" (5) The Intention of the Contratters muſt be known by the Circumſtances. Here's an Example taken out of the Determina- 
ons of the Roman Lawyers, wherein yet they do not expreſs exactly the difference between the two Caſes propounded, Qued 
ery Wh me virginem emere putaiem, cum eſſet jam mulier, emptio valebit, in ſexu enim, non eſt erratum. Ceterum ſi ego mulierem venderem. 
thy u puerum emere exiſtimaſti, qia in ſexu error eſt, nulla emptio, nulla venditio eſt. Digeſt. 1. 18. tit. 1. De contrabenda Emptione, &c. 
res. 11.5 1. The Reaſon, why, If a Slave which is bought prove a Woman, whereas he thought it a Man, the Bargain of Sale 


$ not void, is becauſe there is no other apparent Mark of a Woman from a Man, but the bigneſs, he had no cauſe to think he 
dught a Man rather than a Woman, but that he did not ſufficiently explain himſelf ; ſo that the Error is only Concomitant, 
nd can't turn to the prejudice of the Seller. But 'tis not the ſame as to the Sex, which are ſo differenced by the Habits, that 


ke 
bs hey can't be miſtaken, unleſs by ſome Fraud or Diſguiſe. And ſo the Buyer muſt be ſuppoſed to make his Markers for the Sexes 
Net. cording to their Habits, and then the Error is efficacious, and conſequently the Bargain is null. Titius in Lauterbach. Obſ. 514. 


the Buyer believing that he purchaſes a Man, the Seller, who knows his Intention well, leads him into an Error, and ſells him 


T. 

ik, Woman without declaring it, the Contract is void as the Law ſpeaks, Si quis virginem ſe emere putaſſet, cum mulier veniſſet, & 
tk * errare venditor cum paſſus fit, redhibitionem quidem ex hac cauſa non eſſe, verum tamen ex empto competere attionem ad reſolven. 
o emptionem os pretio reſtituto mulier reddatur. Digeſt. I. 19. tir. 1. De Aion. Empt. &. Vendit. leg. 11. f. 3. See what Mr 
r fa ys upon this Law in his Treatiſe, De forma emendanda Doli mali, &c. c. 9. 

(6) Pleraſque res aliquando propter acceſſimes emimus, ſi cum Domus propter Marmora, & Statuas, & Tabulas piltas ematur. Di- 
bb elf. I. 18. ric. 1. leg. 34. in initio. 


(7) Vid. l. 18. princ. D. de Contrah. emptione. Cicero (pro Qu. Roſcio, c. Io.) ſpeaking of a Slave who was at the ſame time 
'F md by Farniu and Roſcius; what belong'd to Fannius ( ſays he) his Body; what to Roſcius, his Aﬀivity. Not his Face but his 
. das valuable, The ſhare which Reſcius had in him was worth double to that which Fannius could challenge, Cc. 


Mr. Barbeyrac's NOTES on 8 8. 


(1) By Fraud, (which the Civilians call Dolus malus, or Delus only) is underſtood any ſort of Surprize, Deceit, Craft, Cheat 
Diſſimulation. In a word, any corrupt Methods, direct or indirect, poſitive or negative, by which Men maliciouſly deceive 
hers, For there are innocent Errors, as that of a Medicine, which inſtead of curing enrages the Diſtemper. Itaque ipſe [La- 
] fic definit, Dolum malum eſſe omnem calliditatem, fallaciam, machinationem, ad circumveniendum, fal/endum, decipiendum alte- 
* adhibitam, Labeonis definitio vera eſt, Digeſt. I. 4. tit. 3. De Dolo malo, leg. 1. S 2. Non fuit autem contentus Pretor DOLUM 
cee, ſed gajecit, MALUM, quoniam veteres dolum etiam bonum dicebant, & pro ſolertia hoc nomen accipiebant, &c. ibid. 5 3, See 


7 ; 4 Noodt's Treatiſe De forma emendandi Do'i mali, c. 1. & 2. In fine, tho' where there is a Fraud in the one part, there is always 
" 3 — in the other; yet ordinarily the Invalidity of a Contract is 2 founded upon the evil intention of the Contracters: 
= hae Reaſon alone is in the main ſufficient to make an Engagement void. 


00 222 call a Damage without Deceit, Dolus in reipſa, which is grounded on this Law of the Digeſts, 1. 45. tit. 1. De 
n Kation. leg. 36. Si nullus Dolus inter ceſſit ſtipulant is, ſed ipſa res in ſe Dolum habet, &c. But we ought rather to call 
5 — or Fault of a thing, than a Fraud. For the Word Fraud agrees properly only to a Perſonal Cheat (as we ſay) 

=... poles an ill Deſign in one of the Parties, or a third, and an actual performance of ſome Deceit. Fraudis interpretatio 

=... * Lawyers themſelves ſpeak) ſemper in Jure civili, non ex eventu duntaxat, ſed ex conſilio quoqut deſideratur. Digeſt. 

_ 7: De Diverſ. Regul. Fur, leg. 79. Orherwiſe the Law from whence this Diſtinction of a Perſonal and Real Fraud is 

4 . : 2 3 _ as Mr. Thoma ſius obſerves in his Diſcourſe De Equitate Cerebrina leg. 2. Cod. de reſcindend. 

. 2. 4. + 5. c. 3. 89. 

£4 3) Te being underſtood that the Motive which by the Deceit of a third Perſon, inclined us to promiſe or treat, hath a ne- 

Wn * to the Foundation of the Engagement, i, e. that the Error is purely Concomitant. Fot if (for Example) any one 

4 ove thar all my Horſes are dead, and I declare to him that ſells me others, that I did not buy chem, bur upon this 

hich was; chat the News is true, The moment that I diſcover the Falſhood, the Bargain is void, by virtue of the Condition 

ormerly mentioned, and the Seller to take care of him that hath deceived me. See 5 7. Note 2. before · going. 


(4) Vid. 1. 57. P. de Ob'ig. & AF, (6b) Add. l. 9, 10, 11. 14. 41. ſ. 1. D. de Contrah. emptione. 
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Book Ill 


me into the Buſineſs (4), I am then free from all Ob- 
vation to performance (a). It the Deceit were not 
Antecedent to the Contract, but happen'd in it, 
with reference to the Thing bargain'd for, its Qua- 
lities, Fc. The Agreement ſhall be fo far void, as 
that it ſhall be at the pleaſure of the ſuffering 
Party, either to reverſe the whole Buſineſs, or to 
require Satisfaction for his Damage (5). A Matter 
not eſſential to the Agreement, nor expreſly conſi- 
der'd in it; ſhall not prejudice its Validity; tho' 

erhaps one of the Parties might have a ſecret and 
{ly Reſpe& to ſome ſuch thing in the very A& of 
driving the Bargain (6). Upon what Right a Man 
may proceed, in Caſe he be egregiouſly cheated, 


as to the Price of any thing contracted for,- we ſhall 


hereatter examine and declare. 

IX. It comes now. in Courſe, that we conſider the 
Point of FEAR, what Power it has in rendring hu- 
man Acts incapable of producing an Obligation, 
There are two Species of Fear, which eſpecially tall 
under this Enquiry. The former ariſes trom ſome 
Vice or ill Dipoſition in the Perſon with whom we 
tranſact, or elſe from his ill Will to us in particu- 


Of the Conſent required in 


. of "ak (1); or 99 to 
he has a maniteſt Deſign upon me; 1 
diculous Fool, if by mating to his Faith a rj. bonds, 


" —_—_ 
O77 
— 
better. 
i you 


World, and reckons 2 piece of 8 
e preſent Buſineiz 5 


my felt to his Fraud, and to his Scorn. pe e 
runs into a Snare with his Eyes — al — tat burt vv! 


ly without help, but without pity (2). = 3 


formar 
der det 
then la 
20 neit 


(**) Promifi lingua, cadem munc nego ; 
Dicendi, non rem perdendi gratia hac nata eb . 


in Cu. Act. 5. Scen. 3. verſe 27, 28. 1 


_ "Twas my Tongue ſaid it; and my To 

It. Nature never gave me a 7 bay. = — 
ment of my own undoing. Anb again in Ruger 
_ 5. Scen. 2. verſe 68, and Scen. 3. v — - 
18. ö 


Qua hac factio eſt? non debes? non tu juratus er nili? 
9 — Jum, & nunc jurabo ſi quid voluptati Anh 
us}urandum re ſer vanda non perdenda conditun 4 


What a ſtir's here? don't you owe it? did py 


comes the Plaintiff, he may either declare the Contract entirely null by Right, or ſuffer it to be in force, if he judges it & 


he ought to have taken care not to engage, and if he be deceived *cis his own Fault, he can blame none but himſelf, 


lar; whence we entertain a probable Suſpicion, that you ſwear Payment? 
he will deceive us. The other denotes a vehement Pimp. Yes, I {wore and T'll ſwear again, whe, 
terrour of the Mind, caus'd by the threatning of ever it pleaſeth my Fancy. Oaths were inven 
{ome grievous Miſchiet, unleſs we engage in the to preſerve Mens Goods and Eſtates, not n 
Promiſe or Pact deſired. As to the firſt fert of Fear, them. 

this is evident beyond diſpute, that if I ſee a Man The Character which Polybius in B. 6. p. 498, 4 
who makes it his common practice to cheat all the Ed. Wech. Caſaub. gives of the Grecians is not nud 


— 


(4) Indeed 'tis abſurd to imagine that a Man can by a defign'd and wicked Cheat, lay a valid Obligation upon ane ther on ar 
account. Nems ex (u9 delifto meliorem ſuam conditionem facere poteſt (lay the moſt judicious Roman Lawyers.) Digeſt. l 50. tit, u 
De Diverſ. Reg. Fur. leg. 134.S r. Nevertheleſs, theſe Lawyers, as Mr. Titius obſerves (Lauterbach. Obſerv, 116, 117,) deliver 
here many vain Diſtinctions. For they affirm, that a Fraud, which has been the Cauſe of a Contract, does render it nul nt 
ſelf, and by Right, (ipſo Fure) unleſs when Sincerity may be pretended, (i. e) when a favourable Conſtruction can be put ua 
it by the Rules of Equity, if we do not inſiſt rigorouſly upon the Terms. Bur in an Act of Rigorous Right, where we muſt fir 
ly obſerve what is ſaid or written, the Fraud does not hinder the Contract from being valid, although it may be reverſed by1 
full Reſtirurion. For the Laws in this Caſe always allow the benefit of Reſtitution, which comes to the ſame thing as to the Þu 
mage of rhe perſon cheated. Bur according to Natural Right, a Fraud does no leſs diſannul a Contract of Rigorous Right, chai 
Faithful Contract. Mr. Titins (in Lauterb, Obſerv, 1 22 maintains a ſo with Reaſon, that this d'tinQion of Acts of good Faid 
and Rigorous Right is not coniormab'e ro Natural Right by the Principles which ought to take place in all ſorts of Acts, which adm 
of an equitable Conſtruction, as Mr. Noodt acknowledges, De Forma emend. Dol. mali, &2, c. 4. where he obſerves that befar 
the bra tor Cairns Aquilius Gallus there was no regard had to Contracts of Rigorous Right, unleſs there were ſome tormal Ag 
ments, and the perſon cheated werea Minor. See l. 5. c. 2.58. infra. 

(5) The Imerpreters of the Roman Law have hitherto affirmed, that in this laſt Caſe a Contract is neither null by Right, w 
ſubje& ro be made void by a full Reſtirurron, when it is tranſacted by a Contract of good Faith, and has no other Source tha 
an action done in good Faith, beſides the Exception of Deceit. But the famous Mr. Noodt, who has made admirable Diſco 
ries in the moſt knotty parts of the Civil Law, undertakes to prove in his Excellent Treatiſe De Forma emendandi Doli nait 
contrahendis negotiis adm ſſi apud Veteres, printed in 1709, That this D ſtinction of the Modern Lawyers has no Foundation in tit 
Writings of the Ancienrs, and that every Fraud, whether it conſiſts in the way of treating, or be found in the thing it ſelf, 
the Price renders the Contract made in good Faith always null in it ſelf, and by the Civil Law, in ſomuch char the perſon chearl 
being ſummoned by the other Contracter to anſwer ir, has no more to do but prove the Cheat on his part, without eppoſing! 
him the Exception of a Fraud, and the Prætor or Judge muſt declare the Contract null by Right. Bur if he who is damaged * 


venienr, ſaving to himſelf in both Cafes to require a Reparation of the Damage, which comes to him by the Cheat, when tie 
Defendant (hall demand a Ceſſation of the Contract. This laſt Circumſtance is remarkable, and I took the more notice of, 
becauſe ir confirmed the Notion I had delivered in my Treatiſe of Sports, where I had ſaid (before Mr. Noodt's Treatiſe appt: 
cd) following my own Reaſon, 1. 2. c. 1. T1. That there is this particular in all Contracts made by Force or Error, of in word, 
which are not perfectly free on the part of one of the Contracters, that it is lawful for this laſt to make what advantage he 
of it, bur che other hath no Right to eaſe himſelf of the Damage done him contrary to his intention, c. Mr. Neodt bereift 
quotes a Law of the Code, which imports, that after a Matter concluded, if he who has ſome way been guilry of a Cheat, ſe 
quires a Nul:ity of rhe Contract, ſuch a Demand, which is ſhameful, ought not to be granted to irs Author. Tranſaclinne fi 
quum ex partibus tuis magis dolum int erceſſiſſe, quam eorum, contra quos preces fundis, confitearis, inſtaurari grave, nec nen crimingl 
tibi eſt Lib 2. tit 6. leg 30. 

(5) Altho', adds our Author in his Abridgment of the Duties of a Man and Citizen, I. 1. c. 9. $ 13. the other Contratter i 
directly led us into that Thought till the Bargain was concluded. 


a gb | Mr. Barbceyrac's NOTESOnS$ 9. 

(1) Pl:utus has given us a good Character of theſe ſort of Men in the perſon of a Seller of Sli ves, who demanding if helal 
not promiled to pay the Money for which he had ſold a Boy, in caſe any one would warrant him to be free, anſwers, a 
the Latin Quotation at (**) in the Text. 

(2) Our Author leaves us here to gueſs at his Meaning about the Validity of an Agreement, which notwithſtanding the ki 
ledge of the ill deſign ot the other Contracter, we have engaged our ſelves in with him for ſomething, but he explains himfets 
his abridg ment of che Duty of a Man and Citizen, I. 1. c. 9, S 14, where helays down this Rule, Ke that truſts to the From oh 
Agreements of a perion who makes no ſcruple of violating his Faith, and breaking his moſt 1acred Engagements, acts wie 
great deal of Imprudence, bur that is not a Reaſon ſufficient ro render the Engagement null and of no effect. The Re2190 55 


(4a) Vid. Diodor. Sic, I. 2. E. \. i better 


: 


Cuap. VI. 


making Promiſes and Patts. 


63 


letter. The publick Bankers of Greece (ſays he ) 


gu lend them only ö 
thy as many Seals, and twice as many Witneſ- 


”+ will never be prevail'd upon to be honeſt. 
But 2 this Fear 2 Suſpicion of being deceiv d, 
can render invalid a Pat already made, and can ab- 
Ulre the ſuſpecting Party ſrom a neceſlity of Per- 
Ermance, will appear when we ſhall have conſi- 
derd the Opinion of Mr. Hobbes, on this Point. He 
then lays it down for a Rule, that a Covenant here. 
i neither of the Parties perform preſently, but truſt 
me another, in a State of Nature, becomes void, if on 
ther fide there arije a juſt Fear (a). Which Aller- 
on we cannot admit of, but under this Conſtructi- 
that one Party after the Covenant is made has 
jut Reaſon to fear, that when he has perſorm d the 
Engagement on his ſide, the other Perſon will fly 
# And by a juſt Reaſon to fear, we mean ſuch as 
« orounded on plain Indications and Proofs. For 
is highly Injurious to queſtion a Man's Fidelity 
ithout good Evidence, when we have experienc d 
in former Inftances. And indeed Mr. Hobbes him- 
If by a ſubjoyn'd Note, brings his words to this 
alifed Senie; unleſs (ſays he) there ariſe ſome 
Wy cane of Har from ſome Fact, or other fign of the 
Wil. in ove Party, tending to Non-performance, the 
„ cannot be eſleem'd juſt. For that which could not 
dera Man from promiſing, ought not to be admitted 
an bindrance of performing. That is, tho before 
he entring into the Covenant, one ot the Parties 
Wight entertain ſome Suſpicion, that the other 
ld impoſe upon him; yet by the very Act of 
Wovenanting with ſuch a Perſon, he as it were re- 
Wounces this Fear, and declares it inſufficient to hin- 
er is believing and truſting him. And otherwiſe, 
Wo Engagement could paſs between them, But at 
rſt this ſeems to have been Hobbes's Judgment, 
at a Dad thus made would be void, though there 
ould no ſuch fear. ariſe after the Concluſion of it. 
Ws appears both from his Work of a Body Folztick (3), 
Written in the French Tongue, where we do not 
Wet with this Reſtriction; and from the reaſon aſ- 
| ed by him in the Latin Treatiſe, for that Rule 
us at preſent under our Examination. And the 

Wealon he gives for it is this, Becauſe be that per- 


8 


* 
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be other Party, upon account of the ill Diſpoſition of 
oft Men, inciting them to ſtudy and advance their 


Sg 


a ſingle Talent with ten 


rms firſt, betrays himſelf to the covetous Defigns of 


deal with; and in general, all Faith and Truſt be 
baniſh'd from, amongſt thoſe who are not ſubject to 
a conumon Ruler or Judge For ſince we cannot be 
intallibly certain of any Man's Honeſty, and ſince 
the World 1s for the moſt part inclin'd to Wicked- 
neſs; and farther, ſince in a State of Nature, every 
Man orders his Buſineſs according to his own Opi- 
nion, and is Judge of the Juſtneſ: of bis own Fears 
it will follow that a Suſpicion, though Vain an 
Groundleſs, ſhall render a Contract Invalid; and 
therefore that Pas are of no manner of uſe except 
under Civil Governments. And it is an exceed 

hard Cenſure, to think the greateſt part ot Men 15 
groſty vile and Wicked, as that (letting aſide the 
Civil Power) the Fear of God, the Regard to Faith 
and Truſt, and the Force of found Reaſon {hall 
have ſo little Influence on their Minds. Whereas, 
on the contrary there ſeems to be ſtampt on the 
Souls of all Men, in indelible Characters, a juſt 
Senſe of the Duty of keeping their Faith Sacred 
and Inviolable; an Argument tor which Truth, we 
may draw this eaſie and natural Reflection, That 
we can find no Man who will openly profeſs Hy- 
fidionſneſs, but every one who recedes from his Word 
or Bargain, pretends to have done it on very Juſt 
and weighty Reaſons. A Common-wealth which 
breaks its Faith with one of its Neighbouring States, 
immediately engages its Faith again, to procure 
the Alliance and Confederacy of another; and thus 
endeavours to avert the Danger it-lay under from 
that Baſeneſs and Treachery, by the Help of the 
ſame Duty which before it violated: We ought 
therefore to preſume, that every Man will do what 
is Juſt and Honeſt, till his contrary. Practice forces 
us to change our Opinion (4). To. diſtruſt 'every 
Body, ſays Lucian, is a moſt ridiculous Folly, From 
all which we may venture to conclude, That this 
diſtruſt of Men's Faith ariſing from the general Pra- 
vity of human Natnre, is not ſufficient to juſtifie the 
Non-performance of Contrads (5). And therefore 
the Excuſe of the Mitylenians for deſerting the Con- 
tederacy of the Athenians, was Vain and Ground- 
leſs, as it is given by their Ambaſſadors in Thucy- 
dides, B. 3. C. 12. Edit. Oxon. Pag. 154. When they 
had War, they for Fear courted us; and when they 
had Peace, we tor Fear courted them. Thus our 
Faith on both ſides was not preſerv'd as is uſual 
by mutual good Will, but by mutual Diſtruſt; 
and they who' could be firſt encouraged by Securi- 


ty were likely to be the firſt that ſhould break the 
Union, | 


i Nay, ſhould we diſcoyer ſome particular Vices 
ma Perion, this is not always a good Reaſon for 
us to recedefrom an Engagement made with him (6). 
For there are many Vices which have no ill Influ- 


1 


rd yn Intereſt by right or wrong. But it is againſt Rea- 

& on, that one ſhould perform now, whilſt it is impro- 

Re that the other will perform hereafter. Whence 

es plain (0, That he derives the Cauſe of this Suſ- 

on, and Diffidence from the general Pravity of 

10 ankind. And by this means muſt the greateſt 

al mber of Mortals, be branded as Perſons unfit to 

qu 

* 60 This is a Miflake of our author, for tis only a Tranſlation into French, as Mr. Barbeyrac obſerves. 
100 


eie are the Words of 
WE ccrning it, 


ruſt them, both of t 
ad in his Book De Oper. 
(5) The Greek is, Kato 


'$ i 7 42x * " 
. 3 zur cla, may PiCalu, fuiv e 
| MT, 


ss, the Ruin of 
_ eg 34, 35. 


=) De Cive, c. 2. ſ. 11. 


e chus defiger d. If a Covenant be made, &c. p. c. 68. 


old, to which the judicious Maxim of the Philoſopher 


4) The Author here cites a Paſſage from Lucian Dialogue of the Liar or Incredulous, Texeia mis, Jen 5 "Lov, dmogor amet. 
of a Man very credulous in Matters of Magick, who reproved another that did not believe his Relatiovs 
but if our Author had minded the Connection of the Diſcourſe, he would have found that he had miſ.app!y'd 
pidus cred a al Seneca had, been more pertinent, Vtrumque enim vitium eſt, & 
'v ere, & nullic, ſed alterum bineftius dixerim vitium, alterum tutius, (i. e.) We muſt neither truſt all che World, nor 
heſe things are faulty; but the firſt in my Opinion is moſt honeſt, and the other moſt ſaſe, Epiſt. 3. See 
& Diebas, And as to the following Maxim of our Author, See l. 8.c. 4. 8 3. following. 
ui nua & TH Tripp ens i Su, que L, ts Hove n aun; b ẽ,F d t da- 
rs egy nage 
Þ (5) Mr Huge c TPa aa dego& Int Nes. Ti meg nem: TeNo. 
_ ire] s here quores ro this purpole cerrain Words of Terence, which he makes a Buyer of Slaves to ſpeak, Leno ſum, 
eee munis adoleſcentium, Perjurus, Peſtis ; tamen tibi a me nulla eft orta injuria 
young Men, a Peryjured perſon, a common Plague; but for all this 1 have done you ho Injury, 


Mer Te m AN if pihia KATE SCMEVOL TUupdxe uv, Y ö 


(i. e.) 1 own, I am a Buyer of 
Adelph. Act. 2. 


(% And much more plain from his expreſs Words in the Engliſh Leviathan, where the ſame Do- 


ence 


he 


Of the Confent required in 


— — 


ence on the Duty of keeping Faith. Thus ſuppoſe 
a Man to be inclin'd to Luſt, Drunkenneſs, or Cruel- 
ty, thoſe ill Habits conſider'd barely in themſelves, 

o not hinder but that he may be a ſtri& Obſerver 
of his Word, and a conſtant Performer of his Co- 
venants. And farther ſtill, ſhould we find a Per- 
ſon addicted to ſuch Vices as do commonly preju- 
dice Fidelity and Truſt, as it we obſerve in him a 
deſultory Lightneſs' and Inconſtancy of Mind, an 
inſatiable Deſire ot Riches, or a violent Strain of 
Ambition; yet even theſe Qualitics do not give us 
an abſolute Liberty of refuſing to make good our 
word, when we have paſs'd it on his Account. For 
in the firſt place, it = often happen that a Man 
out of a particular Inclmation may practice Diſho- 
neſty towards others, and yet may live fairly and 
Juſt y with me. And then, (as has been lately ob- 
ſerv'd ) by my very Act of bargaining with a Per- 
ſon whoſe Diſpoſition. I am acquamted- with, I de- 
clare thoſe Vices which I know hum Guilty of, to 
be inſufficient to hinder me from truſting him, and 
ſo renounce all my Privilege of making Excepti- 
on 3 his preſent Morals, aſter the Buſineſs is 
concluded between us. For otherwiſe nothing would 
have been firmly tranfacted, ſuppoſing one Party 
at firſt to have made ſuch à Reſerve as ſhould 
hen he pleas'd overthrow the whole Proceedings (7). 
Though indeed when I have been once deceiv'd by 
& Man, I ſhall act very imprudently it I engage in 
any Contract with him again, without . 

articular Sccurity. And the very Proverb wil 
tell me, That if ſuch a Knave cheats me once tis 
bis Fault, but if he cheats me a ſecond time tis my 
own (8). Add. Senzc. de-Benef. I. 4. c. 27. Cic. de In- 
vent. I. 1. c. 39. Or. even after the Pict is conclud - 
ed : Suppoſe I find by evident Tokens, that he is 
contriving to play me a Trick, I ſhall be an en- 
pregious Fool if I betray my felt Voluntarily to his 
Deſigns. Cicero de irvent, I. I. c. 39. It's the high- 
eſt Pitch of Madneſs to rely on their Fidelity, whoſe 
Perfid iouſneſs you have often experienc'd. Hence 
Meuelaus cries out in Homer, I. 3. Thad. v. 105, 
106. | | 
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Bring Priam's ſelf to ſee the Contract made, 
For Priam's Sons are Faithleſs and: unſtaid. 


Ou 


cur by ſtanding to the Agreement. 


_ Book II 
Add. Polyb. 1.8. c. 1, 2. I. toi c. 34: (ier 
He who hath proved falſe to — 12 in e 


common Enemy of Mankind. N V thy 
truſted a Traytor. Idem pro Rabir. == . 10 
a 


hath been once Perjur'd, he ought to be 
believ'd, though he ſwear b We 10 Tag 
Add. Sencc, te Brnef I. 4. c. A ”— "o8ethe, 
Thus much we willingly: allow, that in ca 

Man openly diſclaims all Religion, or if he wa, 
tain ſuch Opinions as amount to the ſame, we wi 
to place no tarther 'Truſt in his Pats or Pl 
than as either his maniteſt Advantage, and Intec 
obliges him to ſtand to them; or as we can by face 
reduce him it he fly off. Such Perſons are thiſp " 
tels'd Atheiſts (9, who either deny the Bring 2 
Providence of God; and nearly related to them an 
the Maintainers of the Mortality and Inpunity d 
human Souls. For 'tis impoſlible, but that Meng 
theſe Principles ſhould meaſure all Right, ad d 
Juſtice by their own Profit and Convenience, Ing 
the fame Herd we may pack all thole who pratic 
{ome Villany or Vice tor their ict Trade and En 
ployment z as Pirates (10), Thieves, Murthere 
Pimps, Courteſans and other profligate Wretches wi 
take Perjury for a Trifle, and make a Jeſt of face 
Obligations (11). Thus Tacitus ſpeaks upen the ( 
caſion of one Gannaſcus, who having ſerved the & 
mans a long time run over to the Germans, Mech. 
rita aut degeneres inſidia fuere adverſus transfua 
& violatorem fidei, i. e. (An. II. c. 19.) The Trade 
ry ceas'd to be diſhonourable by being pray 
againſt a perjur d Renegado. 

And this we are farther ready to acknowledg, 
that although the Argument of Mr. Hobbes, vnd 
we have here endeavour'd to refute, does not pet 
form the Service he intends it for; that is, does not 
take off the Validity of Pats in a Natural State; yet 
is in ſome meaſure capable of good uſe, in as mud 
as we may draw from it the following Rules cf In 
dence. Never to depend much on a Covenant, bu 
when we know that the Intereſt of the other Patty 
is concern'd in the Performance of it, as well as ol 
own; and that upon Default he is likely to ſuffe 
ſome greater Evil or Inconvenience, than he cat I. 


That he who enters into a Contract with his & 
erior ſhould ſo order Matters, as that his Supe 
Mall be oblig'd to be the firſt Performer. For 
the weaker Perſon diſcharge his Part firſt, the Eft 
will probably be, either that he ſhall be diſappout 


— 


— 


7) There is a Paſſage in Cicero very pertinent to this purpoſe, Nam illud quidem neque dedi, neque do fidem infideli cuiquan, it 
tirco rede a Poeta, quia cum trattaretur Atreus perſonæ ſerviendum fuit, Jed ſi hoc fibi ſumunt, nullam eſſe fidem, que infideli data 
videant ne queratur latebra perjurio, (i. e.) When the Poet makes Atræus ſay, 1 never have, nor do believe a faichleſs Perſon, i 
had reaſon to make that wicked King ſay ſo, to make up his Character. Bur if we lay down this as a general Rule, That Cres 
given to a faithleſs Man is void, I fear that under this pretence an Excuſe will be found for Infidelicy and Perjury. De 


J. 3. 6. 29. 


amines the Maxim of Cicero. 


(8) Cicero's Latin is, Primo quidem decipi incommodum eſt, iterum ſtultum, tertio turde ſummæ igitur amentia eſt in e 
ſpem habere, quorum perfidia toties deceptus ſis, De Invent. I. I. c. 39. See allo Homer's Hiads, l. 3. v. 105. Cicero, l, 
c. 15. Sen. de Bene. l. 4. c. 27. Polyb.1. 8. c. 1, 2. and J. 10. c. 34. | | 
(9) Mr. Vander Muelen in his Commentary upon Grotius, Tom. 2. will not agree to the Opinion of our Author. 
Experience ſhes, that theſe ſort of Men have not ſo altogether put off Humanity, but are uſually conformable to the Rules0 
Honeſty and good Senſe eſtabliſhed among Men, and if they do not act with any fear of a Deity, yer they do it with the 
ſpe of their own Advantage and Preſervation. So that though we know that a Man is infected with 
have no Right under that pretence to break our Word with him, and neglet to perform the Agreements made wit 
were at our liberty to agree with him, or not; but from the Moment that we have conc'uded an Agreement with him, i 
ceflarily obliged to perform it. It is a clear different thing when we deal with Traitors, Thieves, Pirates, Cc. Mr. Bay! 1nd 
proved at large in his Thoughts upon a Comer, and the Enlargement ot that Work, that Atheiſts are not always wicked 
faithtefs, and that they may through a Principle of Honour or other Humane Motives abſtain from groſſer Vices.- 
ic) The Author here ſpeaks only of that Circumſpection that we ought to uſe in treating with ſuch Men. For 
but we are obliged to obſerve what we have freely promiſed. See what he ſpeaks a little lower, $ 11. in the place 
De Offic. I. 3. c. 29. See alſo l. 8. c. 4. a 

(1) We may caſily diſcern that this Paflage is not very pertinently alledged. 
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making Promiſes and Pars. wks 65. 


and deluded ; or that he mult depend entirely 
che Favour and good Grace of the other, for what 
„expects in return. ; 

35 55 Fatih of Achaia, replied to the Demands 
King Artaxerxes; the King deals moſt unreaſo- 
bly by us; What he defires to receive from us, he 
fd have to be immediately deliver d; but what 
i to give us in return, he expects we ſhould at- 
"wards humbly ſue for. Diod. Sic. I. 14. c. 24. For 
ame Reaſon, facilior fides ſperatur ex part, we 
v truſt more ney 15 the Faith and Honeſty of 
1 11; Nuintil. Declam. 312. 5 

[ 111 157 That he expoſes his Safety to mani- 
& Danger, who by performing a Covenant wea- 
ens him{clt, and ſtrengthens the other Party; upon 
pes that in Requital, and according to the Agree- 
ut, he ſhall afterwards receive the like Aſſiſtance 
nd Succour. For tis a piece of Folly to give a 
al and ſubſtantial Good, in exchange for Words, 
ritines or Seals, when we have nothing to oppoſe 
\ the Charms of Ambition and Covetouſneſs, but 
ie ill-grounded hopes of Honeſty and Fideli- 
F (12). 

Wes Hiſt. Venet. I. 5. p. 193. Ed. Ven. I dare 
t venture to place the Security of our Affairs in a 
eapue. For ſuch is the Nature of Confederacies, that 
hey are lrequently hindred, and interrupted by the 
ros Events of things; different Ends propos d, 
Wr: the Strength and Minds of the Allies diffe- 
Went ways; and whilſt each State purſues its own 
Wrivate Intereſt, the common Good is diſregarded 
Wr betray'd. Reinforcements and Supplies are nei- 
er ſent in equal Proportion, nor at the time agreed 
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? pon; hence ariſe Suſpicions, and Eſtrangement of 
N fictions, from this open Quarrels, and from Quar- 
n ls utter Deſertions, and Violations of the main Con- 
t Fat; and thus at length, thoſe of the Confederates 
4 10areleaſtable to make Reſiſtance, become a Prey 
N ot only to their Enemies but to their Allies. 


X. We are now to proceed to that other Species 
se, ariſing from the Approach or the Appre- 
enſon of ſome grievous Miſchief. And in ſtating 
Point it is neceſſary, that we go back to fur- 
ich our ſelves with ſome clear and fundamental 
nciples. And ſuch is this undoubted and original 
a, That ow Vill naturally inclines to what it 


looks upon as good. Now it appears no leſs Good, 
and deſirable to the Will, to avoid an imminent E- 
vil, than to acquire an abſent Benefit; and towards, 
the attaining of both theſe Ends, we employ the 
moſt likely Means, although they be ſuch as we 
ſhould not barely on their Account chuſe or em- 
brace. For we commonly make uſe of Methods 
in themſelves ungrateful and troubleſome for the. 
eſcaping of a Danger, as for the acquiring of a Plea- 
{ure N Though indeed, the Hopes of compaſſing a 
Good does more ſweeten the Grievouſneſs of theſe, 
Means or Methods, than the Care of preventing an 
Evil. For which Reaſon Aristotle (a) calls thoſe 
only mixt ( that is, partly voluntary, partly invo- 
luntary ) Actions ( by which are undertaken for the 
ſake of declining ſome Miſchief which we are like 
to ſuffer; as in that trite Inſtance, of throwing 
Goods over-beard in a Storm. Though as great 
Hardſhips as any of this kind, are undergone b 
the Wreſtlers, and other Engagers in the public 
Games, to prepare their Body for thoſe Exerci- 
ſes (b). What we would obſerve then 1s this, That 
although Actions perforni'd upon Fear of a greater 
Evil, ought to be accounted Spontaneous, and tho 
the leſſer Evil, which in thoſe Cafes we chuſe, is as 
Things then ſtand, the real Object ot our Deſire; 
et all this is not ſufficient to found an Obligation 
in us towards another: For ſince every Obligation 
is directed towards ſome other Party, to whom it is 
to be made good, and who thereby obtains a Cor- 
reſpondent Right of compelling us to Perſormance; 
to produce ſuch an Engagement, tis not enough that 


one Perſon has in him the due Grounds or Princi- 


les of an Obligation, but it is requiſite, that there 
e in ſome other Perſon Principles fit to create a 
Right. For we can have no Notion of an Obliga- 
tzon, unleſs a Right anſwer to it, or be conſequent 
upon it. As I can owe nothing, if there be no Per- 
ſon who can rightly demand any thing from me. 
Therefore ſuch Fear alone invalidates and deſtroys 
an Obligation, as is caus d by ſome Vice or Imperfe- 
Trion in the other Party, rendering him incapable 
of acquiring a Right (3.) And ſuch a Defect is e- 
very injurious Action; which cannot be ſaid to 
produce a Right without a manifeſt Contradi- 
ction (4). For to pay what another has a Right to 


dy Alliances ot one State with another. 
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in the fame Eſtate we were. 
(2) See |, 


1. c. 4. $9. before going. 


dab . 50. tit. 18. De Diverſis Reg. Jur. leg. 
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w of the Digeſts, cited 5 8, Note 4. 
(a) Ethic, . 
0 


Sce what we have faid of theſe in l. 1. c. 4. f. 9. (6b) Vid. Epiftet , Enchir. c. 33. 
TI 


(12) This Quotation is not very neceſfary, becauſe that Hiſtorian there treats in general ol the Inconveniencies which ariſe 


Mr. Barbeyrac's NOTES on 5 10. 
(1) As for Example, The ancient Wreſtlers, as our Author obſerves a little ower, undergo chearfully the Regimen of a very 
„ and great Fatigues, that they may win the Crown of the Olympick Games. See Epi&et. E nchirid. c. 35. in fine. What 
b not contrary to the Maxim which we have defended above after him, 1. 1. c. 6. $ 14. For though in 
r 's more ſenſible of Evil than Good, that hinders not, but that ſometimes he may reſolve to do ſome things diſ- 
eavie in themſelves upon ſome Occaſions, to obtain a Good which he looks upon as much more conſiderable, of to avoid an 
And then the Hope of Good makes us think the Means leſs troubleſome, than rhe Deſire of avoiding 
well becauſe we embrace theſe Means with an entire Liberty in the firſt Caſe, and not in the latter, as becauſe 
ar ot Good is ſomething poſitive, which produces a new Pleaſure and Advantage, whereas a Deliverance from 


bag __ conſenſui tam contrarium eſt, qui ac bone fidei mdicia ſuſtinet, quam vis & metus, quem comprobare contra bonos mores eſt. 

Io their Natural Order. p 115. See tit. 2 I, 4. Quod metũ s cauſa geſtum erit, and Mr. Daumat's Civil Laws 

idet, que £0497 der. Parti, J. 1. tit. 18. $2. We may add alſo what Cicero lays, Jam illis promiſſis ſtandum non eſſe, quis non 

Nan ) 1 y Joe deceptus dolo promiſerit * Que quidem pleraq; Jure Pretorio liberantur, nonnulla Legibus. De Offic. I. 1. 

$a Naw, or Promiſes extorted by Fear or Fraud, who ſees not that we are not obliged to keep them? The Prætor him- 

„ children m many of chem, and the Laws from ſome others.“ Solon (as Plutarch relates) by allowing Men who had no 

Se they had by Will to whom they pleaſed, yer did not thereby approve of all ſorts of Donations indiffe- 

ere given freely without any Violence, and without a Mind corrupted with the Potions, 

2: of a Woman, being juſtly perſuaded that there is no difference between Seducement and Force; and 

a- Bank, Sur eee Force, 3 and Pain, as the things which equally cloud our Reaſon, Eg aue 
*. % W, at mes N HC ‚ i d HYEwer - T4 gνάEiuůbiat Nag! MX g Tay70 Ai Ty avd i 
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demand, is a Precept of the Law of Nature; and ger I apprehended from another n 
8 A njury (that is, a Deed or Fact directly 1 I hire a Guard of Souldiers . (2) Thus 
contrary to that Lam) be able to cauſe any ſuch El. Robbers, Iam no doubt oblig'd, ſtrictly t Yan 
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| fect, the Law of Natnre would lend Strength and Aſ- the Price of their Service. And a Man 3 them 5 
ö ſiſtance to its Enemy, and manifeſtly contribute to reduc'd to a low Condition, Procures by la being dle Spt 
its own Deſtruction, We may as well ſay, that a miſes, the Help of others, and hay g 18 Fry: For ti 
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| ich forbi { Means eſcap'd the Da WS by they 
Law which forbids Thieves, may at the fame time p nger, is afterwards back 
reckon their Trade and Practice amongſt the honeſt in performing, contracts the double Guilt of NT 
ways of Gain (5). diouſneſs, and of Ingratitude. erl. 
XI. But, before we apply theſe Remarks more A Promiſe is likewiſe Valid, if made to a thi 
cloſely to the Point, it is neceſſary that we make Perſon, through our Awe and Dread of a la " 
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onſide 

* farther Enquiry, whether the Author of the Fear perior (3); who had a juſt Right of J I% +6 
| was the Party with whom we are engaged in Buſi- us, and of denouncing a Penalty upon Default 7 9 
1 veſs, or ſome other Perſon, And then again, whe- here the Party to whom make the Engagement zu F. 
ther he had a juſt Power and Authority of preſent- no Fault; and I can only blame my felt for ben Wo out 


ing ſuch a Fear to our Mind or not. For this is true driven to a thing through Fear of Puniſh 


a a 35s actu 
beyond Diſpute, that in caſe I have taken an Oblzi- I ought voluntarily to have undert 


ment, why 


ak the Ty 

gation upon me through Fear of Mifchief, threat- ſhould a King lend a Body of his Souldien . Tro 
ned by a third Perſon, neither at the Inſtignation, Guards to a Foreign Prince, and for the greate: & lid, w. 
nor with the Confederacy of the Party, to whom the curity, command them to ſwear Obedience to the unjuſt 
Engagement was made (1), I ſtand firmly bound to Stranger; they ſhall not afterwards fly from they For fu 
perform what I promis'd him. For there appears new Obligation, upon pretence that they wer uling 
no Fault in him, which might render him incapa- brought to it by Fear, ſince the Fear proceed bound 
ble of acquiring a Right upon me; and on the con- from him, who had a Sovereign Right of lay 800d \ 
trary, he may juſtly challenge a Requital, in that this Injunction on them, and of torcing them by wy Barga 
he Tent me his Afſiſtance, in warding off the Dan- Methols to their Duty. In the | hou male, - 
el 

ö 5 3 | _— Party 

(8) To elear this Matter, it is neceſſary to make ſome Reflections. x. The Reaſon which our Author alledges taken from th * Cat 


Incapacity made by the Cauſe of Fear, to acquire any Right from the other Contracter, is very good, but the 
from the perſon in whom the Fear is, That his Conſent is not ſo free as is required in all Promiſes and Agree 
to be perfectly voluntary. Tis not here as it is in Actions criminal and evil in themſelves, which ought not to be commited jo 
fear of the greateſt Menaces, though the Force yielded to may leſſen the Crime. Becauſe as we ought and may obey the Lay 
that forbids them, we are thought to be free fo tar as is neceſſary to make us culpable, though we have nothing in view but the 
Trouble which we are immediately threatned with. But in the matters of Promiſes and Agreements all that is nor done withat 
Arcifice and Conſtraint from him with whom we engage, is looked upon with Reaſon nor to have a good ground of Conſent, ud 
conſequently is void in it ſelf, becauſe we act about things indifferent, which we need not determine farther than we fee cov 
venient. The Law that leaves us at liberty ro do them or got, lays na Neceſſity upon us to keep what we are engaged to 
to our Will and Intereſt. Reaſon and Prudence will oblige us rather to deparr from our Rights, than expoſe our ſelves wy 
effect of Force; but if there be no Damage to us, nothing can oblige us to make good an Act which is null in ir ſelf, unle6w 
fear a worſe Conſequence than appears in doing it. Mr. Daumat, who has uſed (in his Civil Laws reduc'd to a Natural Ora, 
Part x. Lib. 1 tit. 18. $ 2.) this Reaſon to ſhew the Nullity of forced Engagements, but explains them obſcurel , has not 
the other Reaſon taken ſrom him who is conſtrained to promiſe or treat. 2. Our Author ſeems to think that the Evil, which 
ing apprehended, is ſufficient ro make forced Promiſes and Agreements void, ought to be very terrible, whoſe Proſpet may a> 
fright che moſt courageous perſons. Tis certainly the Opinion of the Roman Lawyers, who confine this Fear to the danger d 
loſing Life, or ſuffering ſome violent bodily Pain, Metwum accipiendum Labeo dicit, non pro quolibet timore, ſed majori malta 
ui merito & in hominem conſt ant iſimum cadat. Digeſt. 1. 4. tit. 2. leg. 5, 6. Talem metum probari oportet, qui ſalutis jericulm, 
vel corporis cruciatum contineat. Cod. |. 2. tit 4. De Tranſactionibus, leg. 13. But ſuppoſing always, that the Fear is unjuſt, | 
do not ſee why the Apprehenſion of a ſmall Evil is nor ſufficient ro make Promiſes and Agreements void, if that be the pit 
cipal Motive, and without it Conſent had not been given. The leaſt Injuſtice in my Opinion gives no more Right to the Auth 
of it than the greateſt. But the Fear muſt not be a vain one, for he that refigns himſelf up to Panick Fears, muſt blame li 
ſelf, Vani timoris non eſt juſta excuſatio, Digeſt, I. 50, tit. 15, De Diverſis Reg. Jur. Leg. 184. Otherwiſe, as Mr. Daumat obſena 
all the World would not have the ſame Reſolution to reſiſt Force and Menaces, There are ſome Men fo very weak and rimoros 
that they yield to the leaſt Impreſſions ; ſo that the leaſt Force prevails as much on them, as the greateſt on the moſt courageos, 
and 'ris principally for their ſake that the Laws puniſh Matters of Fact and Oppreſſions, Bur if the ſame Laws do not allow tit 
Fear of a ſmall Evil to be ranked among the Cauſes of nulling a Contract, it proceeds from hence, according to the judicious It 
flection of Mr. P/acette in his Treatiſe of Reſtitution, that the Lawgivers would prevent the Mulriplication of Suits, which ut 
without Contradiction a great Evil; but they have left, adds he, the Rights of Conſcience entire, and their Authority binde 
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ce ta 
not but that we may obſerve exaQly what that inward Law preſcribes upon that and the like Subjects. We muſt then conciu, Be (-) - 
that by Natural Right all Force, and every kind of Violence, dire or indirect, all Menaces, and in general all unlawful lufee eſta 
which oblige Men, contrary to their Inclination, to give their Conſent, which otherwiſe they would not, rakes away that Li , 
ty which is neceſſary to make an Engagement valid, and conſequently renders all Promiſes and Agreements in fuch Caſes nulla uy e 
void. I ſhall farther add only one Faſſage in Plato, wherein that Philoſopher aſſerts, That the Agreements ro which a Mat Bn», ; 
obliged by an unjuſt Force, ought to be valid no more than thoſe which are contrary to the Laws, or are not in our pore mt; 


execute, by reaſon of ſome untoreſeen Accident, "Oor 135 «y 646)oyar Evryiout, ww m 1972) ws d uνοα,ẽỹ Tai 7 01.196 
STeigwnr, nnligrrua © nv d dd Hine arayzu; ene hon, x) tay dm M ETEITIONTE Tis 6 xav KN) dings 118 
GAAGY GTRANS CKORONUAS ©&f TAS QUAENXAIM ,; Ec. De Legibus, |. 11. Tom. 2. 
ge Mr. Barbeyrac's NOTES on S 11. 
(1) Whether the Evil be at a diſtance and uncertain, or ic be according to all appearance juſt ready ro happen. In the fi 
Caſe it is plain, that Fear from a third perſon can't invalidate a Promiſe or Agreement. In the other, though the Fear be h 
ſent, it has no manner of influence upon the Nature of a Promiſe or Agreement. All that it does is, that it gives the perſon engage 
a Right to accuſe the third perſon, by whoſe unjuſt Force he made the Engagement, and without which he had made no Cot 
tract. Titius's Obſerv, 224, 10 
(2) Si quo magis te de vi boſtium vel latronum, vel populi tuerer, vel liberarem, aliquid à te accepero, vel te obligavers, um 25 
me hoc edi teneri, niſi ipſe banc tib / vim ſummiſi. Cæterum fi alienns ſum à vi, teneri me non debere, ego enim opere pot ius met 
cedem accepifſe videw. Digeſt. I. 4. tit. 2. leg. 9.S 1. 1 
(3) Non eam vim quam Magiſtratus intulit, ſcilicet jure licito, && jure honoris, quem ſuſtinet. Tbid, leg. 3 § 1+ This Aut * 
his Abridgment of the Duties of a Man and Citizen, I. 1. c. 9. S 15. adds, with Reſpect or Deference to a perſon to who 
have great Obligations. And 'tis for this Reaſon that he reports an Example of a Child who married againſt his own [acl 
to pleaſe his Father, although he could ha ve abſolutely freed himſelf, See l. 6, c. 2. 5 14. following. f ul 
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ſuppoſe that a Father might betroth his 
to a Man, quite againſt her Inclination; 
u tis Caſe, when ſhe, out of fear of her Father's 
Authority has given her Faith to the leſs agreea- 
ble Spoule, ſhe cannot afterwards diſappoint him. 
For there is no Fault in him, to prejudice his Right, 
"xving from that Promiſe 4 and the Daughter ought 
freely tv have obey'd her Father's Pleaſure; and 
© cannot plead Compulſion, when ſhe had no Rig't 
to refiſt, Thus far then it is a Point ot Moment to 
conficer, who was the Author ot the Fear. But in 
ther Caſes, the Rule of the Roman Lawyers holds 
bod, That it makes 10 difference from what Perſon 
te Fear proceeds z that is, when no one has a Right 
o putting us into ſuch a Fears and when the Fear 
i actually the Canſe, not the bare Occaſion only of 
the Proms, e or Pa, conſequent upon it (4). 

Tole Promij?s then, or Fads we take to be Inva- 
lid, which a Man is compell'd to engage in, by the 
unjuſt torce ol the Party, to whom they are made. 
for lince he who extorts any thing from another, by 
uſing unjuſt Terrours, is by the Law of Nature 
band to reſtore it; and muſt conſequently make 
god what the other Perſon loſcs by fuch a forced 
Pargain. So (5) Seneca l. 4 Controv, 25, The Que- 
ſtion is wiether Force and Neceſſity render a Bu- 
finels Invalid, when they did not proceed from the 
Party contracting? What Influence, (will he ſay) 
Can your Compul ſion have on me W. en it was not I 
that compell d you? The Puniſhment cannot be 
mine, unleſs the Fault were mine. But the other 
denics this way of arguing. The Laws, ſays he, as 
to the preſent Caſe, doth not proſecute him that 
offers the Violence, but aſſiſts and relieves him 


hould we 
Daughter 
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Man ſhould be bound by an Engagement thruſt 
upon him againſt his Will. Whence the Neceſh- 
ty proceeded, is a Point of no Weight in the Diſ- 
pute. That which renders the Contract unjuſt, is 
the hard Fortune of the Sufterer, not the Perſon 
ot the Doer. Idem Controverſ . l. 4. c. 8. If it be 
ad it was not I that applied the Force but ano- 
er; the Anſwer is, That Man who makes his Ad- 
antage by Violence, offer d by ſome other Hand, 
no les Guilty, than if he had been himſelf the 
cual Performer. | 

Ie Neceſſity of Reparation in the Party who oſ- 
ed the Violence, takes off all Obligation to pay- 


4 4 18 „ 


that ſuffers it; it ſeeming unreaſonable, That a 


F 
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ment in the Party who ſuffer'd it; becauſe ſhould 
he offer to do. (6), or to give what in the Agree- 
ment he.promas'd, he ought in common Juſtice, im- 
mediately to receive full Recompence; or full Re- 
ſtitution (). And 'twould be a foolith and idle 
way of acting, When we are once got tlear of the 
Danger, to pay voluntarily what we promis'd upon 
Force, and then to require Reparation of the Pa- 
mage (8). Martial. L. XI. Epig. 59. 


Quid fi me tonſor cum ſtricta novacula ſupra eſt, 
Tunc libertatem divitiaſq; roget 
Promittam : Nec enim rogat illo tempore tonſor, 
Latro rogat ; res eſt imperioſa timor. 
. Sed fuerit curva cum tuta novacula theca, 
Frangam tonſori crura manuſq; ſimul. 


My Barber with his Razor on my Throat, 

Asks me for Wealth and Freedom, and what not: 
I promile all, whilſt Danger ties my Hands, 

For not the Barber but the Rogue demands; 
But when fierce Razor to ſafe Sheath withdrew, 
I'd ſpoil his Dancing and his Fiddling too. 


Eſpecially ſince the other Party, when he demands 
or accepts our Promiſe, does by that very Act de- 
lare manifeſtly, that tis far from his Thoughts and 

eſigiis to make us any Satisfaction. Beſides, how 
ridiculous would it be in you to reckon it a piece 
of Merit, when ycu forbear a Miſchief which the 
Laws forbid you to commit, to pretend that you do 
a Man a Kindneſs, by retraining from ſome noto- 
rious Villainy, And therefore Cicero (a) utterly 
denies himfelt to have been obliged. to Antony, 
for not killing him at Brundufium. What Benefit, 
what Favour is it (ſays he) that you with-held your 
Hands from the fouleſt Wickedn?js * What Kindneſs 
can Thieves boaſt of but that they |pared a Man's 95 
when it was in their power to have murther d him? 


Horat. I. 1. Epiſt. 16. 75 
Non furtum fect nec fugi fi mihi dicat 
Servus, habes pretium loris non ureris alo; 
Non hominem occidi; non paſces in cruce Corvos. 


(9) Ii. de Arte P. 
vitavi denique culpam 
Non laudem merui. 


(3) The Latia ot Seneca is, An ſi eſt in re vis & neceſſitas, 


=," Prone facentis, And again, Nen mea, inquit, ſed 
Weta ad lucrum ſuum utityr, Se alſo Mr. Noodt, De 


Not, De Forma emendandi Doli mall, c. 18. 


This Note is put into the Text. 


(2) Philis 2. 


2 18 2 Term of Law by which is underftood a Diſchatge w 
(2) , author will treat in Lid. 5, c. 11,S 5. Vid. Digeſt. I. 44. tit. 4, De dali mali & metus Exceptione, leg. 8. 


1 


(4) In b:c dion non qua itur is qui convenitur, an alius metum fecit, ſufficit enim hoc dotere metum ſibi illatum, wel vim, & er 
wm 41 convenitur, etff erimine caret, lucrum tamen ſenſiſſe. Nam cum metus habeat in ſe ignorantiam, merito quis hon aftrin- 
de ſognet, quis ei metum, vel vim adhibuit, & idee ad hoc tantum Aﬀor aſtringitur, ut doceat metum in cauſa faiſſe; ut alien 
an fecuniam faceret, vel rem traderet, vel quid aliud fateret. 


Digeſt, I. 4. tit. 2. Quad metus cauſa, leg. 14. S 3+ 


l ita tamen refundantur, que per vim & neceſſitatem geſta ſunt, ſi vis & 
ceſttar 3 paciſcente adhibita eft ? Nihil, inquit, mea an tud cogaris, fi non @ me 2 LT eſſe, yeh, 12 & 
* neg; enim Lex adhibenti vim iraſcitur, ſed paſſo ſuccurrit, & iniquum illi videtur, id ratum eſſe, quod aliquis, non quia voluit 
ay eſt, ſed quia crattus eſt, Nihil autem refert, per quem illi neceſſe fuit. Iniquam enim, quod reſcinditur facit fort una ejus, qui paſſus 
wie 5 2 que dig nus & pena, qui ipſe vim adhibet, 8 A 
uriſdict. & Imperio. 5 n 
(0) * 5 no Neceſſity here to have recourſe to this Fiction of Law; and our Author ought the more to have avoided it, 
* 27 condemns it himſelf, when he criticizes upon Grotius's Opinion, at the end of $ 12, in this Chapter, He had better 
"yy d upon the Principle he laid down above, viz, The Incapacity that the Author of force ſhould obtain any Right by 
r Engagements, and the want of Liberty in the perſon, which gives ſuch a forced Conſent. See 5 10. Note 5. The 
. va * Author uſes here can only be ad hominem againſt the Roman Lawyers, who having ſearched into the idle Fallacies 
4d in N „as they have done in other Matters, maintain, That the Contracts of Rigorous Right extorted by an unjuſt Fear are 
Ih -quity, altho' they 3 afterwards to be diſannulled by the Prætor. See Inſtitut, I. 4. tit. 13. De Exceptionibus, 5 t. 


ab alio 


hich two perſons Debtors to one another, give one another. 


(?) Hirate is there treating of another Matter, and ſo the Quotation is not proper. 


tT 2 


68 


Sneak Slave your Merits, I ne'er fled nor Stole; one of them make their eſcape. th | 
| You've Tape the Scourge, and ſtill your Hide? to pay the Price he was — _ Wi. obliged 
| keeps whole: Oath added to Promiſes of this kind, does ether an 
T ve done no Murther; and you feed no Fowl, firm and eſtabliſh their Force, we ſhall hen 
| examine. * 8 aq 
It is a noted ſaying ully in his thi 
2 J Offices, C. 29. (1 2). It you have agreed Kory dos 
Add. I. 7. ſ. 3. D. de pactis. Seneca, I. 2. Controv. give them ſuch a Sum to ſave your Life, it is », 1 
13. Not to do a Villainy will never paſs for a Be- ceit to recede from your Promiſe, though 0 De. 
nefit. Quinctilian. Declam. 330. To make an end given your Oath too for the Per 0r mance, Bu Reb. 
of an Injury is by no means to begin a Kindneſs. bers or Pirates are not in the number of any parti 
No more is a Man bound to perform his Promiſe, lar and lawful Enemies, but ſhould be lol So N 
who in a Cafe of this Nature (10), gives Security Adverſaries of Mankind , and therefore ng Ray 
for the Perfon in Diſtreſs; although his own Fear or Oath can properly paſs between ns and them. wh 
is not the Cauſe of his entring into the Engagement. Aſſertion we thus tar allow holds good, that 3 Pr 
For ſince Suretiſhip is a kind of Inferior Contract, miſe made to ſuch Men through the Co (> 
admitted to confirm and ſtrengthen the main Buſi- of Fear ſhall not be binding. But the reaſon 
neſs; it would be abſurd (at leaſt with regard to which Tully proceeds, is not ſatistactory to * 
Natural Law) to attribute more Efficacy to the for- Perſons, eſpecially, if extended to ſuch Badr or 1 
mer than to the latter; to make the Principal miſes, as we commence with the ſame Villa 
Debtor leſs ſtrictly obliged, than he who comes into without being brought to it by Violence. — 
the Buſineſs purely tor his Aſſiſtance (a). The by the common Cuſtom of Nations (13), a lawhl 
Caſe is other wiſe, if this third Party for the relief Enemy and a Robber are treated in a different 
of the Sufferer, contract an Obligation, in which he Method, yet the latter cannot be ſaid imme 
himſelf is the Principal, not the Surety, or the Ac- ately to loſe all Rights of Humanity; at leaſt, i 
ceſlary. For Inſtance, if a Man out of Kindneſs he till deal with ſome Perſons in a fair and 
and Pity, ſhould promiſe ſome Reward to a Villain, able Manner. For when he tranſacts with w 
upon Condition he will ſet a poor Wretch at Li- without influencing my Conſent by Fear, he hr 
berty, whom he has got under his Power ( 11). For gains not as a Robber, but like any other Man. Now 
here the Contracter himſelf is not properly put un- a Robber is call'd a common Adverſary, becuſ 
der Fear, nor can he uſe thoſe Exceptions, which he does not like other Enemies, offer War 
might be made by the Perſon he delivers; in as larly to any Party, but practiſes hoſtile Fore 
much as he engages upon his own Score, not in the upon all, without Diftin&ion, that fall into hi 
name of the other; and cannot be ſaid to build his Hands. Upon which account, in order to quell 
Bargain on a primary Obligation; ſince indeed, and to ſuppreſs him, there is no need of the For 
none paſs'd but what he freely ſet on Foot, and of malities of denouncing War, and lifting Soullien 
which he took the whole Burthen on himſelf, And againft him; but Nature Commiſſions every Marth 
he ought to eſteem it a thing well worth his proſecute him in a military way. But it may fl 
Pains or Coſt, to have ſaved the Lite of an inno- affirm'd, that as by Tully's own Conſelim, 
cent Man, and to have acquired the Glory of Bene- State of Hoſtility does not hinder us from hen 
ficence, in ſo extraordinary a Degree. bound to obſerve Faith with an Enemy; fo neithe 
But if a Perſon in this Captive Condition, upon is this common Hoſtility of the Robber an Hindrand 
making Terms for his Liberty, ſhall leave Hoſtages to our performing a Covenant made with him; <6 
to continue under the power of the Villains, till —_ if, as we have all along ſuppos'd, he laysali 
ſuch time as he ſhall have pertorm'd what he pro- the Part of an Enemy, in the Act of Covenanting 
miſed; he is then indeed bound to make good his Grotius forms another Objection to this purpolt 
Word; yet not by Virtue of his Contract with the“ Such as are notoriouſly Wicked, and are no at 
Rogues, but of that whereby he ſtands engaged to “of any Civil Society, may, if we regard the L 
the Friends whom he has left in his room. In Mo- © of Nature, be by any Man puniſh'd. (Ti 
rocco, and other parts of Africk, the whole Body © (14) Hypotheſis we ſhall examine in ano 
of Chriſtian Slaves paſs their Faith for each parti- © 9 they who may be puniſh'd, and era 
cular Man of their Number, that he ſhall not go © with Death, may likewiſe. be diſpoil'd of tit 
off; and by means of this Security, they areallow'd Goods, may be diſpoſleſs'd of their Rights. But, 
to walk the City without their Chains; and in caſe © mongft their Rights, that which accrues to til 


Of the Conſent required in Book II 


I merit Pardon, but I win no Praiſe, Book of 


— 


* * » ttt . * th... Mitt — —— —— Fry 
— 


' (to) This is the Deciſion of the Roman Lawyers, who ſay at the ſame time, That if the Surety has engaged thro' Fear, al 
he for whom he is Surety engageth himſelf voſuntarily, the Engagement of this latter is good, bur of the other null. LG 
ſi quis per metum Reus ſit — & fidejuſſorem nolentem dederit ipſe & fidejuſſor liberabitur. Si ſolus fidejuſſor metu 
mn etiam Reus, ſolus fidejuſſor liberabitur. Digeſt. I. 4. tit. 2. Quod metus cauſa, leg. 14. 8 6. See l. 5: c. 10. $ 9 following. 2 

(it) Mr, Airtius maintains, that in this laſt Caſe the Engagement is not valid, unleſs there be an open Donation of whats 
livered of promiſed. on; that account. For, ſays he, though he be engaged in perſon, tis only ta fave another, who 15 1 . 
oppreſſed. _ The Auchor; himſelf in the following Chapter, 5 9. puts the like Engagement among ſuch as are extorted by Fell 
1 by Sut prize, and in Sport. This Criticiſm is well grounded, altho' in the Caſe he is ſpeaking of the Engagement 

e to whom it js made can acquire no more Right by our Promiſe, than by thoſe for whom the Engagement is made. 

(12) Cicero's Latin is this, Ur /? pre lonibus pactum pro capite pretium non attiileris, nulla fraus eſt, ne ſi juratus quidem id non fan. 
yr e non e e Fame, ſed communis boſtis amnium, cum hoc nec fides debet, nec jusjurandum eſſe cn 

ce allo what is „J. 4. c. 2. bon ihe a * = 

(13) Heliador. Ethiop. I. 1. c. 3. p. 56. When we make War upon Thieves, we do not finiſh it with, che uſual Cerewatins 
Articles and Leagues. The Greek is, Oy 38 ia puns av7e Ayceut Gf Thugs mAgy@: d e 0 mrdars N mY TEAIUTOV- 
Grotius, |. 3. c. 19 F 2. Numb. 2. 9 * e 

(14) See |. 8. c. 3. 5 4. following. 


(a) Vid. Inſtit. I. 3. tit. 21. De Hdejuſſor. § 8. | 7 
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making Promiſes 


and Pats. 69 
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Gp VI. 


; 4 & © Promiſe is one; and therefore that too 
6 . — bs way of Puniſhment be taken from them. 
g Fat Grotius auſwers this Argument with great Eaſe, 
@ For he that voluntarily bargains with a Thief, know- 


' 1: +0 be ſuch, does by that very Act renounce 
al — againſt his Perſon, wi might other- 
25 render the Promiſe Invalid. Elſe the Buſineſs 
4s Vain and Inſignificant, and nothing really 
ad between them. Should I be got out of my 
7 and promiſe a Thief ſome Reward for {et- 
tin me right again, there is no doubt to be made, 
wt | ought freely to pay it. And thus too the Ro- 
my Lawyers, Tightly maintain, “ That what- 
« ſever is depoſited with us by a Thief, ought to 
be reſtored to him (15), if the true Owner oſ it 
does not appear. To which, they ſhould add this 
@ther Condition, That the Man who receives the 
thing in Truſt, does not know the Fraud. of the 
«her, For in Caſe he is ſatisfied, that the Perſon 
a Villain, and that the Goods are ſtoln, I do 
not ſee how he can take them in Charge, without 
bringing himſelf in as an Acceſſary to the Crime. 
Il. But many indeed there are, who maintain 
hat Pod and Promiſes, though extorted thro' Fear, 
have yet the Force and Power of Obliging (1). 
dme urge the Authority of the Roman Law, 
which by giving tull Reſtitution (2), ſhould ſeem 
o ſuppoſe, that thoſe Engagements are in ſtrict 
Tuſtice binding, but ought to be relicv'd and correct- 
d in Courts ot Equity. But tis caſie to vindicate 
he Practice without drawing any ſuch Concluſion 
rom it. For ſince the Parties are Members of a 
vil State, the Court does not preſeytly take it for 
granted, that one of them offer'd Violence to the 
ther; and ſince that Point may bear a Diſpute, it 
ms convenient, ſo long to keep up ſuch a Con- 
ract, and to ſuppoſe it good, till the Judge ſhall 


ſill ceive maniteſt Evidence, That the Allegation of 
* | ar, on which the Action was grounded, was really 
eig uſt and true. But it does not follow hence, That 
ther ntracts of this kind, or other Buſineſs which may 


e Cilanall'd, by a peremptory Exception at Law, are 


* Promiſe through Fear, is therefore naturally ob- 
* lig'd to perform it, becauſe he plainly g.ve his 
„ Conſent, and ſuch Conſent as was full and abiolute 
according to the preſent poſture of Things (3). For, 
* as Heliadorus ſays, I. 5. c. 15. P. 253. Edit, Lugd. 
« Lite is ſo precious, that we ſeldom think we buy 
it too dear; though he had never paſs'd his Con- 
« ſent, had he been ſecure from the Danger, But 
Anſwer to this, tis ſufficient to repeat what we for- 
merly obſery'd, That ſince every Obligation ariſing 
from a Contract, ſuppoſes a Correſpondent Right in 
the other Party, it is not enough that I have in me 
the neceſſary Cauſes, and Principles of an Obligati- 
on; but 'tis Requilite, That the Perfon with whom 
I deal, be free from all ſuch Defects as might hin- 
der him from obtaining a Right upon me. And 
therefore my having the Power to give a thing, does 
not preſently make another have a Power ol receiv- 
ing it. Since then an Obligation without a Right, 

wering to it, is of no als or purpoſe; it cannot 
be imagined, that my bare Conſent ſhould bind me 
to a Performance, which the Law of Nature for- 
bids the other Perſon to receive at my Hands. And 
this is manifeſtly the preſent Caſe. For the ſame 
Law which prohibits the Application of Violence 
and Terror, muſt needs at the ſame time prohibit 
the Acquirement of any Right, or any Gain, by 
ſuch wicked Means. What Grotzus ſubjoins appears 
not altogether agreeable, © That if he to whom 
“ the Promiſe was made, did obtain it of the other 
„Party, by putting him in a Fear, though never 
« ſo flight, he is oßlig d to releaſe the Promiſer if 
the deſire it; not becauſe the Engagement was In- 
“valid, but by reaſon of the Damage which he un - 
« juſtly occaſion' d. Now if I can at my Pleaſure 
4 or Deſire be freed from my Obligation, I am al- 
c ready actually quit of it. at need 1s there then 
of this round-about Way of Application? Tou ought 


to releaſe me from my Obligation, if I requeſt it? Is 
it not more Eaſie, and more Natural to 2 „Since 


you compelld me by Force to make the Promiſe, I owe 
you nothing; and tis idle in you to demand that of me, 


eſp6 n themſelves Firm and Obligatory , ſince the For- which ſhould J pay, you are oblig'd immediately to re- 
de ality ot that way of Proceeding, though proper ſtore ny Add. Senec. 8 26. 

tins r Judicature, yet is not agreeable to the Sim- XIII. The ſame Opinion is defended by Mr. Hobbes 
pk BP "city of the Law of Nature, at leaſt, when the. (0), though by different Arguments, He ſays, Co- 
e happens between Perſons who do not acknow- menants entred into by Fear, are not therefore Invalid, 
Lo e © common Judge. becauſe they proceed = ear ; for then it would fol- 
1 Grotiu aflerts (a), „That a Man who makes a low, that thoſe Covenants by which Men unite in G- 
ot | 1 5 l * 


4 uiſita deprſuit, Digeſt, I. 16. tit. 3, 


W, This is the Opinion of Mr. Montagne in 
ve, Lam obliged to make good wirhont Fear; and 
obliged to make good my Word, As 


tains 


y, N 

7 | ; on ace 
ajdll ww, It is true, A. 
* © 4PPlicd ro both ſorts of 
e ith 


nem, the Judge ma 

aw, or belag void 
Mendandi doli mali, 
Man Court is no 


y fome Exception made 
&c. c. 15, 16. 


( Hei yg? : * 
© Here w. Greek is, 4, fc Jo 


ms nor to receive any thin 
e Note of Dion. Gothifred, W 


(4) Lib, 2. c. 11. 8 7, (6b) De che, c. 2. 5 16. 


(15) Nund ſe ego [ cu? ſpolia abſtulit Latro] ad Petenda ea non veniam, nihilominus ei re ſtituenda ſunt, 
Depoſiti vel contra, leg. 31. 


Mr. Barbeyrac's NOTES on 


— — _— TTY 


gui depoſuit, quamvuis male 


* 


T, See l. 4. c. 13.5 5. following. 
8. 12. 


his Eſſays, l. 3. c. 1. who thus delivers himſe'f, What my Feat has once made me 
though nothing forces me to it bur my Tongue without my Will, yer I 
Weoalcience » ' Wor for my ſelf, whenever I have inconſiderately deliver d my Thoughts, I have made a 
Wins b evertheleſs of diſowning them. Orherwife we ſhall come by degrees to aboliſh all the Right which a third perſon 
1 3 8 kromiſes. Quaſi vero forti vire vis poſſet adhiberi (Cicero de Offic, I. 3. c. 30. upon which ſee Grevius's Notes.) 
3 Nr Law a ſecret Intereſt to excuſe us in the Non performance of our Promiſes, it we have promiſed a thing wic- 
5 un A ir ſelf, for the Right of Vertue ought to prevail above the Right of an Obligation. | 
a in Contracts of ſtrict Right, for thoſe of good Faith would be null in themſelves, and by the Civil 
that according to the Roman Lawyers, the Word anaul, male wid, reſcind, make good fully, may be in different 
Contracts, becauſe when we are brought to Juſtice by the Contracter, who would oblige us to keep 
declare them null one way or another, eicher as havi 


Ia 


no Force in themſclyes by the Tenure of the Civil 


the Deſendant. See 6 6. Note $. foregoing, and Mr. Noad?'s Treatiſe, De Formg 
where it will appear that our Author's Reaſon to excuſe the Courſe of Proceedings in the 
ways ſolid, ſince che Judge had always time to know the Force, whether the Contract were in it ſelf good or 


1 * | Dr ras = | 

| |; mY TY Tegnugrev. A trivial Sentence. 
Wc.) He f. Pio may apply. the Maxim of” che Roman 1 Non videtur quiſqua m id capere, 1 
that muſt of ncceſſity reſtore it. Digeſt. De diverſ. Reg. Faris, leg. $1, on which ſee 


quod ei neceſſe eſt alii reſtituere, 


F014 
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f the Conſent required in 


TO Boox III 
vil Life, and make Laws, muſt be Ioalid, for the the latter part of the Agreement, it is 0 3 
Frar of mutual Slaughter, is the Cau/e of one Man's ſequence to ſay, It is lawful for me to on 
Submitting bimſelf to the Government of another, It © and to pay the Villain, therefore he has Pronus 
would follow likewiſe, that a Man ads Irrationally, © of requiring the Performance from me: B Ri 

who believes his Captive, bargaming with him for his © fore I ſtand bound towards him by fome [tiers 
Ranſom, Now in the firſt of theſe Reaſons © Tie upon my Conſcience, We may * 
there is a plain Ambiguity in the Term of Fear. things lawfully, which we cannot be engaged wo! 


—— 
CHA 
— 
ſince © 
pole 
being d 
what he 


wall n 
yenien! 


For that Fear which engages Men to enter into Cz- by any Obligation. I may lawfully thro other ] 
vil Soricties, is of a 3 5 different kind from that Goods; but does it —— lo. — pes, bout al 
which we are now conſidering (1). The former is a can oblige me to ſuch an Extravagance. 80 8 poſl 
Caution againſt ſome Evil which may happen In- the Rule which the ſame Author lays down = (ride, 
definitely; I know not when, nor which way. The Subject in his Leviathan (a), is likewiſe falſe, Win | XV. 
latter is a dreadtul Apprehenſion of grievous Evil, ſoever I may lawfully do without Obligation, the [ ' aring © 
Juſt now coming upon me, and which I am not able I may lawfully Covenant to do through Fear, aug 5 red, * 
to reſiſt. Therefore the Covenants which we make I lawfully Covenant, I cannot lawfully break, ek 10%. 
for the Procurement of mutual Aſſiſtance againſt ought to have added this Condition, Provided the * 
a common Enemy, are entirely of another Nature, other N can honeſtly demand it of me. , N 
from thoſe by which we pronuſe ſome Reward, 'to XIV. There is on this Point, ſtill one bare Ne 
free our ſelves from a Danger, which a Villain un- behind, which requires our Examination; Since Pro arr 
juſtly brings upon us (2). As to the latter Reaſon, miſes made through Miſtake, or through Fear, wr * 
we readily acknowledge, that a Rogue acts very void; ſuppoſe the Party after he gets rid of his . . 
irrationally, when having firſt extorted a Promiſe ſtake, or of his Fear, is inclin'd to ſtand to his Bu * 
by Force, he afterwards yields Credit to the Per- gain, What muſt be the way of ratitying ſuch bre 2 
ſon, as if the whole Buſineſs had been honeſtly and miſes, and of putting them in full Force? Pera his ef 
fairly tranſacted. For that Wickedneſs and Folly Obligation that was at firſt Invalid (1), may aft. ken 
ſhould meet together, is no Contradiction. On wards recover its Strength, by the Interventica q Meg 
the other fide, we may venture to ſay, That he ſome new Cauſe, fit to create a Right; which in Pay 
would not act very rationally, who being got ſale the preſent Caſe, muſt be a clear and volun jeaink 
from a Miſchief, with which he was unjuſtly threat- Conſent. Some then are of Opinion, That tor the amy 
ned, ſhould freely pay the Ruffin the Price of his Confirmation of ſuch a Promiſe, no more is Requ- thin 
Villany (3). ( Diony/. Halicar. I. 8. p. 509 in fn. ſite, than an internal Act of the Mind, or a 3 
Edit. Lipſ. Whatever is extorted from private and free 1 to the Buſineſs, though it be We 
Men, or from publick States, by Force and Neceſſi- not expreſs'd by any outward Sign. For the out: xpreſſ 
ty, holds no longer than the Neceſſity it ſelf con- ward Sign, they ſay, has paſs'd before; and thi upp 
tinues. | being now enforced by the clear and free Deterni- M&rovid: 

He adds, tis univerſally true, that Pats oblige, nation of the Mind, nothing is wanting to the Pro that 1 
whenſoever a Goods rec2iv'd, and when the Ad of pro- duction of a firm Engagement. Others diſlike ths um a 
miſing, and the Thing promis d are both lawful. But way of deciding the Controverſie; becauſe they ar 


it is lawful for me both to make a 1 the re- conceive that the Internal Conſent, and the Erter 


cuing of my Life, and alſo to give what I will of my nal Sign, ought to exiſt together, and that thereſate (2) T 
3 4 a Robber. 15 indeed, what the Rob- all a. Bryn external AT, cannot be a Token d 11. 
ber in this Caſe performs for the Traveller, in for- a ſubſequent internal Act, which perhaps was nt birogra 
bearing to take away his Life unjuſtly, cannot be then thought of. And upon this Account, they t urity f 0 
call'd a Good. The abſtaining from an Þyury, ought make ſuch a Promiſe Valid, require a new Vera re con 
not paſs for a Benefit. And we are then onlyſaid to have Promiſe and Acceptance. Grotzus (b) offers a mit 3 

done ſome Good to a Man, when we have confer'd dle 22 that *tis indeed abſolutely neceſſs 
ſome Advantage on him which he wanted, or ſecu- ry, ſome Signs ſhould be uſed to declare ſuch 4 (1) x 
red and preſerved ſome which he before enzoy'd; ſdfoquent internal Conſent z becauſe, the othe' n un 
or have went him from ſome Evil or Danger, Party would elſe have no Aſſurance of his Rigit; Wl Jr 
(3) P 


which fell upon him without our Fault (4). As to but there is no Neceſſity the Signs ſhould be Verla, 


— 


BT 1 ad ſuc} 
Mr. Barbeyrac's NO ES on 8 13. . 
(1) See Lib. 7. c. 1. 87. 1 . | N 4 cord: en, 1 a 
(2) For, as our Author adds, — 1 hinders but that a Man may be both wicked and imprudent at the ſame time, * dr Exan 
ing to the Saying of Menander recorded by Stobeus, Serm. 2. A gay N mornge, Wickednels is a thing that always er for t 
Reaſon and Conſideration. | 9 e under 
(3) The Words of the Roman Ambaſſadors to Aarcius Coriolanus make to our purpoſe as they are cited by Dionyſus ihi Ke, 
naſſenſis, as at () in the Text. 8 | | het cem re/ 
2 . 1 G C H. Steph. v "Dy ; 

4) And therefore it was a fooliſh Excuſe alledged by Polycrates in Herodotus, I. 3. p. 112. Thal. Edit, Græc. by em ins 
he pillages his Friends and Enemies without diſtinction ; that to reſtore to his Friends what he took from them, would be 2g bil agity 
er Obligation, than if he had altogether forbora the Injury, t. 2. Loc 
Mir. Barbeyrac's NOTES on 5 14. +4: $0 eee che (4) For 
(+1) There is among the General Rules of rhe Roman Law a Maxim, which appears quite contrary, Nuod init io vitioſ Js applel Pay it i 
poteſt trablu temporis convaleſcere, Digeſt. l. 50. tit. 17. De Diverſis Reg. Fur. leg. 29. And this Maxim is deem 2 40 — 6 
to the making of an Heir, Que ab initio inutilis fuit inſtitut io, ex poſt- facto [Auer th non poteſt, Ibid. leg. 210. But = of wilk = tion 
cern from divers Examples of the Roman Law, that this Principle has not always been followed, even in the * "mn 0 f Vi 
See Digeſt. 1. 12. tit, 1. 4e Rebus Creditis, &c, leg. 12, &c. and Diomſ. Gothofredus upon the Rules quoted above, 45 any. * eh 
mats Civil Laws in their Natural Order, Part 2. I. 1. tit. 1. Sect. 2. 5 31. 3 f 
NY | | q 

i aug 
(a) Cap, I4, (6) Lib. Z. C. II. 5 20. i Cauſe 
{uct 0 39. ti 


2) Lib, 


making Promiſes and Patts. 


71 
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Cap. VI. 


ners may ſerve as well to the purpoſe as 
E * ©. the (2) Promiſer underſtanding his Error, or 
— deliver d from his Fear ſhall voluntarily give 
what he engaged for, or if the thing be — given, 
ball not endeavour to recover it, when he has con- 
venient Means; or ſhall treat afterwards with the 
ther Party, about the ſame thing as he would a- 
bout any thing elſe, which the ſaid Party lawtul- 


Iy poſſeſſes. 10 which Deciſion we readily Sub- 


_ We are farther to obſerve, That to the ren- 


no of a Promiſe good and valid, there is requi- 
1 only the Conſent of the Perſon who hes 
it (1), but likewiſe of him to whom it is made (a) (2); 
and this latter Conſent too (as well as the former,) 
nuſt be expreſs d by Signs ſufficient, and for this a 
tare Nod will ſerve, it the thing offer'd, either be a 

tet of free Bounty, or have been before requeſted, 
For if the other mou do not Conſent, or do abſolute- 
Iy reject the Propoſal, the thing promiſed ſtill re- 
mains in the power of the Promiſer; though he had 
worn to part with it; for even an Oath cannot 
ransfer a Right before Acceptance; and has only 
his effect, That it makes it unlawtul for me to re- 
oke my Offer, till I am aſſured of the other Man's 
Reluſal, For he that proffers any thing of his own 
0 another, does neither intend to force 1t upon him 
wanſt his Will, nor quite to give it over, and 
row it away at a Venture; and therefore he loſes 
othing of his Right and Title to it, in caſe the o- 
her Perſon retuſe to take it. It a Requeſt paſs'd be- 
ore-hand, it ſhall continue in Force, unleſs it be 
xpreſly revoked ; and in this caſe the Acceptance 
s luppoſed to have been made in the very Petition; 
provided ſtill, That what is offer d, be equal to 
Phat was deſired. For if a Man ask me to lend 
um a greater Sum, and I proffer a leſs to make 
< an Engagement good, his expreſs Acceptance is 


3 ” > 07 


* 5 I 8S >” 65 a S 
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neceſſary; in as much as this leſſer Sum may per- 
haps no ways anſwer his Occaſions, or turn to his 
Profit; and therefore unleſs this expreſs Acceptance 
intervened, he ſhall be reſponſible only for ſuch a 
Sum as he firft ask'd me to fupply him with (3). 
It may not here be amiſs, to conſider Plutarch's Ob- 
ſervation, Sympop. 1.9. q. 13. p. 742. B. Edit, Vech. 
That the words of the Perſon that propoſeth the 
Conditions, have much more Power and Authority, 
than his to whom they are offer'd, in as much as he 
has no Liberty of adding to them. That is, becauſe 
the latter can obtain no Right, but what reſults 
from the Conſent of the former. It the Promiſer 
ſhew his Agreement to the Requeſt of the other 
Party, barely by — 1 or any other Sign ot the 
like Nature, it ſhall be ſuppos'd that the Requeſt 
on tacitly repeated (4). Add. Grot. I. 2. c. 16. 


+32: R 

Add. I. 3. D. de pollicit, Vid. D. I. 50. tit. 12. de pol- 
licit. Whence ſome have concluded, That to render 
a Promiſe Valid, the bare Act of the Promiſer is ſuf- 
ficient. Grotius (1. 2. c. 11. ſ. 14.) anſwers, That a 
Promiſe once made cannot indeed be revok'd; fo ag 
always to lie ready for Acceptance, tho before Acce 
tance, the Obligation is not tally contracted. But thoſe 
who look more cloſely on that Paſſage in the Civil 
Law may find, That Ulpian teacheth no more than 
this (5), a Covenant is the Conſent and Agreement, 
of two Perſons, but a Promiſe is only on the part 
of the Offerer; where it is not denied, but that Ac- 
ceptance makes even the latter Firm and Obligato- 
ry. And indeed the State or City, of which Ulpi- 
an ſpeaks, had before ſignified its Acceptance, in 
caſe the Promiſe were made on the Account of Ho- 
nours, —_ granted or now defired ; and only 
refuſed it when the Promiſe was made without 
Cauſe (6), Vid. I. 1. 1. 1. d. t. I. 19. D. d. donat, And 
again, I. 3. f. 1. d. t. Things thus deliver'd without 


im paſſus reſtitui, quod illatum eſt, poſtules, perſpici non pote 


3 


an againſt his Will. 
2) The French chan 


> Roo TREES au S6EET TRY” OoRITIASS 5 T T7TS0 T & 


ver, Twenty; 


er for thar, 
e underſtood 


thi cem, tu 


8 8 
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. 2. Loca i condutli, leg. 52. 


pay it in five Months? 


onditio 


cen 


(2) This is determined in the Code on the account of a perſon who complained that a Bill for a Sum of Money was extorted 
om him, which he upon that account paid. Quum te mT caviſſe, verum etiam ſolviſſe pecuniam confitearis, 

uando weriſemile non ſit, ad ſolutionem te properaſſe 
birographo, utpote per vim extorto, niſi r in ſol vendo vim te paſſum dicas, (i. e.) Seeing you confeſs that you did not only give Se- 
urity for, but paid the Money, we can't ſee how you can obtain a Reſticurion, as if it were forced from you, becauſe you ſhould 
re complained of the Bill, as extorted, unleſs you can aver that you were alſo forced to pay it: I. z. tit 20. De his, qua vi, &c, 
8.2, It is alſo ſaid in leg. 4. of the ſame Title, that Conſent after the Force offered makes the Contract valid. S/ per vim auf 
run mortis, at cruclatig corporis venditio 4 nobis extorta eſt, & non eam poſtea conſenſu corroboraſtis, &c. 


Mr. Barbeyrac's NOTES on 5 | 
(1) Non piteſt liberalitas nolenti acquiri, Digeſt, |. 39. tit. 5, De Donation. leg. 19. $ 2. Liberality can't be attributed to a per- 
unwilling. And again, Invite beneficium non datur, |. 50. tit. 17. De Diver]? 
| See l. 44- tit. 7. De Obligat. & Att. leg. 38. | 
es the Order of the Author here to render his Reaſonings mote clear. 
(3) Plutarch's Greek 1s, KRuewTres! Arat T Ty Tegreralnwuirs AH 
=. Farther, Mr, Hirtius oblerves here, that there is this difference between Engagements advantageous to one Party only 
= ch 45 are for the advantage ot both, that in this laſt the Promiſe muſt exactly anſwer to the Demand, whereas in < ſt 
ſuoch thing is required, For if any one (as the Roman Lawyers expreſs it) ſays thus, Wilt thou give me ten Crowns? and I an- 
. am engaged for Ten only. But on the contrary, it he ſays, Wilt thou give n | anſwer, 
Ih am engaged for no more than Ten; for Ten is included in Twenty, but twenty 1 
Lample, it the Leaſor require Ten Crowns, and the Leaſee thinks he has hired for Five, the firſt is not obliged to paſs it 
tho Five be contained in Ten. On the contrary, if the Leaſor believes he has Lett for Five Crowns, and the Lea- 
him Ten, chis laſt is obliged to pay no more than the former meant, as the Laws following direct. $i ſtipulanti 
S viginti reſponde as, non eſſe contrattam obligationem, niſi in decem conſtat, contrario quoq; ſi me viginti interrogante, tu 
n reſponde as, 99ligatio niſi in decem non eſt contra#a, licet enim oportet congruere ſummam, attamen manifeſtiſfimum eſt viginti is 
bil ait geſt. . 45. tit. 1. De verb. Obligat. leg I. 5 4 Si decem tibi locem fundum, tu autem exiſtimes quingue te conducere, 
a8. Sed etſi minor i, me locata ſenſero, tu pluris te conducere, utique non pluris erit conductio, quam quanti ego putavi, Lib. 19. 


qua ratione, ut 
omiſſa querela de 


15. 
Reg. Fur. leg. 69. A Kindneſs can't be done to 4 


waver I i vu b α ic dxin xe Weggievres 


oi 3 N 


e fir 


is not in Tea, Bur in a Contract of Hire, 


4) For Example, it one ſays to another, Wilt thou lend me a thouſand Crowns, and I will pay thee 5 per Cent. Intereſt, aiſd 
ak and he only anſwers, Yea, or, I will; tis as much as. if he had ſaid, 
Joy which you ſhall pay me Intereſt at 5 per Ceat. and repay me in five Months; and ſo he engages himſelf under thoſe 
5 * and he can require no more of him, and on the other fide he can do no lefs lawfull 

/,, "ans Words are theſe, Pattum eſt duorum conſenſus, atq; conventio, Pollicitatio autem offerentis ſalius promiſſum, & ideo 


ea, I will lend you a thoufand 


to oblige us. 


% 10 coMſtit ut um, «t ſi ob honorem pollicita tio fuerit fatta | municipibus] quaſi debitum exigatur. Digeſt, I. 50. tit. 12. De Pallici- 


Rar 4, le "yy Ee” 
50) Si Mei. oh, — 


Aa Promiſerit, non erit obligat us, (i 


gee tit. 5. De Donat. leg. 19. 


(4) Lid. ro 


8 2. Digeft, de Donat ione. 


00 honorem prom'ſeris, decretum ſibi vel decernendum, vel ob aliam juſtam cauſam tenebitur ex pollicitatione, ſin vero 
Cauſe, he th t q e.) If one promiſe tor ſome Honour conferred or to be conferred, or for ſome other 
b. 39. ti e half be obliged by his Promiſe; bur ut he promiſes for no Caufe, he is not obliged, Ibid, leg. 1. 5 1. See alſo, 


Cauſe, 
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J2 "Of the Conſent 


required in 


Book Ill 


Cauſe (5), are forbidden to be claim d; becauſe the 
Propriety of the things being already transfer d on 
the Community, they could not properly be deli- 
ver'd without the Publick Acceptance. 

Since in all Obligations whatſoever, there is re- 
uired the Conſent of the Perſon to whom they are 
directed (8), or who obtains a Right by them; de- 
claring (by himſelf or Deputy, ) that he accepts 
the Obligation, and the Right which it transfers to 
him; and this with Signs ſufficient, to expreſs the 
inward purpoſe of his Mind ; we may hence un- 
derſtand ſomewhat as to the (9) Firmneſs of Religious 
Vows, or Engagements voluntarily undertaken with 
regard to Alimizhty God; And it ſeems impoſſible 
to make theſe with any Force, unleſs God has by 
Revelation declared his Acceptance of them; or 
unleſs he has conſtituted. ſome Vice-Gerent upon 
Earth, to judge of their Validity. For otherwiſe 
a Man cannot be certain, whether it is the Will ot 
God, he ſhould, or ſhould not bind himſelf in this 
manner; whether his Vows are plcaſing or diſplea- 
ſing to Heaven, Eſpecially ſince the Subject of 
Viws muſt be ſuch matters as God has not by way 
of Command, punctually and preciſely required at 
our Hands. For *tis' ablurd and contradictory to 
reckon that an extraordinary Performance which 
is a matter of ſtrict and neceſſary Duty; and how 
can we be aſſured except by Revelation, That any 
Act which God has not enjoyn'd will be accepta- 
ble to him? And to engage in Vows without know- 
ing whether they will be receiv'd or not, is idle 
and uſeleſs. But may we not in many Caſes, rea- 
ſonably preſume on the Divine Conſent and Appro- 
bation? This we think can only be done in thoſe 
things which are Indeſmitely agreeable to the Law 
of Nature, and therefore to the Will of God; but 
in which the Application to Perſons, Places and 
Times, and the Allotment of the particular Quan- 
tity are leſt to the Pleaſure, and the Judgment of 
Men. Thus we take thoſe Vaws to be good and juſtifi- 
able, by which a Man binds himſelt to beſtow ſuch 
a Sum of Money in Charity to the Poor, or on o- 
ther pious Uſes; provided that ſuch an Act of Boun- 
ty be no hindrance or prejudice to any Duty abſo- 
lutely neceſſary. Or it he enjoyn himſelf {et Days 
ot Faſting; or reſolve to abſtain from ſome parti- 
cular Meats and Drinks, within a fixt Meaſure and 
Quantity; or if he deny himſelf the uſe of ſome 


{uperfluous Ornaments; as the wearing of Jewels, 


Pearls and Gold, or lay any Command or Prohi- 


ä 


bition on himſelf of the like Nature. 
Performances fall under ſome — 
the determinate Manner and Proporti 
are not matters of ſtrict Precept. 


Vert ue, tho 
on of them 
On the contrary 


ſuch Vows as only create trouble to the Undertaker 


and no Benefit to other Men; we eſtee 
than Idle and Superſtitious, eſpecially "i * 
N 1 to other Duties. 
ruple bas been moved ſometi 
the Obligation in the Promiſer begin at — ng 
ment, when the Offer is accepted by the other Pr 
ty; or whether it is farther neceſſary, that the * 
ceptance be formerly made known to the Promi 
And here it is certain, a Promiſe may be delten 
and be expounded two ways, Either thus, [ engay 
my ſelf to do the thing if it Jhall be accepted, or th 
I engage my ſelf to do the thing if I ſhall under ſan 
that it will be . Now which of theſe tw 
Senſes the Promiſer intended, is to be gather d ud 
2 from the Nature of the Buſineſs. If te 
roſe were a matter of pure Generoſity, with 
Reſtriction or Limitation, we are to believe it wx 
meant in the former Senſe; becauſe here the It 
miſer haſtens as it were to bind himſelf, with 
ſtay ing for any Formality in the other Party, Bi 
thoſe Promiſes are to be underſtood in the latix 
Senſe, which expreſs ſome arbitrary or mixt Cond: 
tion eſſential to the Engagement (10). Compar 
Grot. I. 2. c. 11. ſ. 15. 

XVI. It remains that we add a Remark or tw 
about the Signs of Conſent, which are abſolutely ne 
ceſlary to the producing of any Obligation, ns 
much as the bare Acts of the Will can have not 
te amongſt Men, unleſs maniſeſted and declare] 
by ſome external Tokens. Of Signs, the more in- 
perfect are ſome particular Motions and Geſtures 
neceſſary to be uſed in Commerce, when the Pa 
ties tranſacting are unacquainted with the Langug 
ot each other, The more perſect are Words, a 
ſuch Words as are underſtood on both fides (1). & 
1 Cor. 14, 11. And to make theſe declare the Nil 
more clearly and more firmly, it has been a ct 
ſtant Practice, both to make uſe of Witneſſes in (. 
tracts of Weight and Moment (2), to whoſe Mem 
ry and Conſcience Appeal might be made, in ( 
either of the Parties denied the Engagement, qt d 
vil'd at the Expreſſion; and alſo (as a higher Deg 

of Confirmation, ) to ſet down the Terms 0 # 
Covenant in Writing (3). Inſtead of which the 
cians ſometimes uſed Tallies. v. D. L. 22. Tit. 4.47 


— — — — — 


(7) Si quis, quam ex pollicitatione tradiderat rem Municipibus, 


Man require a thing which he hath given to his Freemen, he is to be denied his Perition. | 
(8) Mr. Thoma ſius in his Fundament Jur. Nat. Gent. I. 2. c. 7. 5 5. draws 4 Conſequence from hence to ſhew the "= 
(Palliatam ambitionem he calls it) of ſuch Authors, who ſay in their Prefaces, that tis ro make good their Promiſes to the Pub) 


that they put out this or that Work. And Mr. Bayle had before 


about a Comet, that the Promi ſes of ſuch Authors is not looked upon as an Engagement by Contract, nor is the P 


cerned it they break their Word. 


(9) See Mr. Le Clerc's Notes upon Gen, xxviii. 21. and Numb. 
(ro) Theſe Terms will be more fully explained, c. 8. of this Book, 8 4. 


Mr. Barbeyrac's NOTES on S 15. 11 
(1) Hence it comes to paſs perhaps, (as our Author adds in his later Editions) that the Tuts do not think themſelves 098" 
to keep thoſe Contracts or Treatics which are not written in their own Language and Characters. See Marſelaer Legat. | 1 55 
But provided that Contracters underſtand each other, it matters not in what Language the Contract is written, as the Romin 
has judiciouſly determined. Utrum autem Latina, an Greca, vel qualibet alia lingua ſtipulatio concipiatur, nibil intere 
uterqʒ ſtipulant ium intel lectim ejus lirgua habeat. Nec neceſſe eſt eadem lingua utrumq; uti, ſed ſufficit congruenter ad interrigaiſ 
ſpondere. Quia etiam dico Grect Latina lingua obligat ionem contrahere poſſunt. Inſtit. 1. 3 tit. 16. De Verborum Obligat. 8 1. 
ad fidem rei geſte ſaciendam. Digeſt, I. 22. tit. 5, De Teſtibus, dur 
princip. & leg. 11. The ute of Teſtimonies is uſual and neceſſary to prove Matters of Fact. We ſhall treat of the ule 0 


(2) Teſtimoniorum uſus frequens & neceſſarius eſt 


nefles, l. 5 c 13. 89. 


(3) Fiunt enim de bis Scripturæ, ut quod affum eſt, per eas facilius probari poteſt. Writings are made in Covenants, * 
Marters of Fatt may be more eaſily proved, Digeſt. I. 22. tit, De Fide Inſtrumentorum, &c. leg. 4. See Mr. Dam OV 
in their Natural Order, Part 1,1, 1. tit. 1 Seft. 1. $ 10, Ge. and 1. 3, tit. 6. Set, 2. See alſo Pollux, l. 9. c. 6, $7% 


Hemfterhuijs's Note on it. 


2 te 


vindicare velit, repellendus eſt 4 petitione, Ibid. leg 3+ If 


ſaid in his Advertiſement of his Continuation of divers Thoogh 
ublick car 


A. Jo 


ſt, ſcilict, | 


hat ti 
i Uu 


1 « 
1) 1 lf * 
# J 


5 all which 


— 


Cn: 


i 
Treac! 
non (4 
both 4 
nels. 
clude! 
Raihn 
Vritin 
bey a 
aud le 
that 1! 
Re Nu 
me! I. 
be was 
e / 
erpret 
hie 
he qu 
er d, 
And t! 
edit 
rume r 
hat a 
vider 
Ince | 
men 
et th 
de adn 
uffici0 


Puppe 


Fart 
eu 
12s 0: 

ade \ 
ature 
am 
il Juc 
eſt | 
ad to 
ſuch 
der U. 
nleſs | 
uall 


(4) V 

Mr 4 
bent zr 
tis put 


eit, 


h hort! 
preſs 


W (5) „ 


uu, 


of Fa 


Yocerni— 


(s) Ne 


We<ludice 


De 2 
(7) Th 


We?) Lee 
(5) Sen 


(2) By, 


ww. 


making Promiſes and Pars: , 


+ 
0 3 
— 


Cane. VL 


tm, For the Memory of Witneſſes may be 
Trcacherous, or their Integrity * . 
ten (4); but Writings are a much tronger 9 
both again it Forgetfulneſs, and againſt 3 aithtul- 
deb. And as for bare V or ds, it is an uſual way to 
lde them, by pleading that they were utter q thro 
duihneſs, before the thing had been conſider' d. But 
Vritings do exclude all fuch Prevaritation; whalft 
er are drawing up, they ſet the Buſineſs clear! 
d Icifurely before the Eyes of the Contracter; 10 
hat if he once declare his Ae of them, 
de muſt be judg'd to have yielded full Conſent to 
the Engagement, and cannot aiterwards pretend that 
e was drawn in by Paſſion or Precipitancy, Nor 
ne Myitines liable to ſuch violent and crafty In- 
erpretutions as ATC often put upon Men's Diſcourſe ; 
which one Particle artificially inſerted, and thro 


— * * * * 
e quickneſs of the Pronunciation paſling undiſco- 
vw rl. ſhall unravel and overturn the whole Affair, 


and there it is not without good Reaſon, That more 
fecit is given to Authentick and Unqueſtion d In- 
ments, than to the Depoſitions of Vitueſſes; ſince 
hat a Man teſtifies againſt himſelf, is much ſtronger 
ridence than what can be offer d by others; and 
nce the Charge never lies ſo heavy upon him, as 
den his own Authority is produc'd againſt him: 
et the Force of unqueſtionable Witneſſes nuſt then 
e admitted as Superiour, when they make out by 
uffcient Proots, that the Inſtruments produced, are 
Wuppolititious or Corrupted. 


0 Farther, although the r and Firmneſs of 
be ve nantes docs not abſolutely depend on ſuch Wr1- 
lg 


Inzs or Deeds, in as much as they may rightly be 
ade without them (5), and may as to the Law of 
ature ſtill hold good, though theſe Tokens ſhould 
7 any Accident be loſt (6); yet in Courts of Ci- 
il Judicature, where they proceed on full and ma- 


Pal teſt Evidence, the greateſt Regard imaginable is 
19 id to Credentials of this kind. And commonly 


ſuch are not produc'd, the Party who ſhews ano- 
der upon a Debt or Promiſe, loſes his Cauſe; 
ple's he can make it appear, that they were once 
lually in his Cuſtody, and that he ha been de- 


— — th. 


priv'd of them by ſome Misfortune. And for this 
reaſon it will become a careful Man to ſecure his Bu- 
ſineſs by good and legal Inſtruments; and not to re- 
ly too much on the bare Words, or Faith of thoſe 
he deals with. Thus King (9) Perſeus (in Plutarch 
de vitioſo pudore, p. 533. B. 12. Ed. Vech.) lend- 
ing a Friend Money, required Security in the com- 
mon Form. The Gentleman deſiring the reaſon of 
his Strictneſs; I lend according to Law, (replied 
Perſeus) that I may receive without Law; in a fair 
and friendly manner. Juvenal, Sat, 13. wy 


Tam facile & pronum eft Superos contemnere teſtes, 
Si mortalis idem nemo ſcialt. 


When Murena (in Appian. Mithridat. p. 214. 
C. Ed. H. Steph.) made War upon Mithridates, and 
was accuſed by that King's Commiſſioners of Act- 
ing againſt the League, he ſophiſtically denied, t'.at 
he ever ſaw any League. The meaning of which 
was, that. Pompey had not indeed left Articles of 
Peace in Writing, but thought it ſufficient to ſhew 
his Agreement by Tad, and e I £4 had drawn 
off his Army, KRicherius reports of the Turks, that 
they are ſo conſtant to their Promiſe, ſo ſecure of 
mutual Fidelity, that in their Bargains they uſe no 
Bond or Writing; but the whole Yulinels depends 
on the Word of the Parties, if preſent; if not, on 
the bare mentioning of their Names. Garcilaſs de 
la Vega teſtifies the like of the old Inhabitants of 
Peru. Royal Comment. 1. 8. c. 16. It 1s vulgarly 
known, that if a Creditor ſhall reftore the Inſtru- 
ment of Obligation (8), or ſhall cancel or deſtroy it 
with his own free Conſent, and with the Pri- 
vity of the Debtor, it ſhall be ag oct that the 
Debt is forgiven; but not if the Debtor got the 
Writings out of his Hand by Stealth, or any other 
unlawful Means. And from all this it appears that 
Seneca (a) (9) carries his Philoſophy a Strain too high, 
when he calls Bonds and Papers of Contract, by na 
better a Name than, Inania habendi ſimulachra, Vain 
and idle Images of Title and Poſſeſſion. 
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( * oberit tibi amiſſio inſtrumentorum, ſi modo 

ce, if the Debt can be fully proved. Cod. 
be Trobatipnibus, leg. 20, 21, 

0 This Note is in the Text. 

„ Le s 2. Lote 9. above. 

(5) Senecas Words are, 


0) Eeref. l. e. ro. 


non ileo minus valebit, 


enter ab utraque parte teſtes, ille per tabulas Plurium nomina, interpoſitis parariis facit — O turpem human generi 1 ne- 
hee confeſſionem ] Annulis noſtris plus qua m animis creditur — in quid imprimunt ſigna ! Wempe, ne il le neget accepiſſe, quod 
| 43% (1.e.) Witnefles are produced on both fides, the one produces a Scroll of many Names drawn up by the Scrivener—— 
nd Conteilion of the publick Fraud, and Wickedneſs of Mankind! We truſt more to out Seals than 
? Leſt ſuch as we deal with ſhould deny what they have received, See Juvenal, Sar. 13. 

|. 22. tit. 4. De fide Inſtrumentorum, &c, leg. 3.) ſine literarum 
quod inſtrumentum nullum de ea interceſſit See l. 5. c. 13.5 
act were duly and truly done without any Writings ſealed, 'tis not of leſs Force becauſe there is no Inſtrument made 


Video iſtic diplomata, & ſyngraphas, & 


— 


(4) Writings on Parchment were invented to put Men in Mind, or convince Men of their Word, the Diſgrace of Mankind, 
8 Mr. de [a Bruyere ſpeaks in his Characters, Chap. Of Man) which tis likely he took out of Seneca, (De Benef. I. 


c. 15.) Ad- 


uls? Why do we 


guoy: conſignatione, veritate fa · 
. following, (i. e.) If a Mat- 


manifeſtis probationibus eos debitores apparuerit, (i. e.) The lofs of a Bond is tio 
I. 4: tit, 21. De fide Inſtrum, leg. 1. See alſo, leg. 4, 5, 7, 8, 10. and l. 4. tit. 


cautiones, vacua habendi ſimulachra. 
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74. Of the Matter of Promiſes and Covenants. Boox II 


Cu a v. 
Of the Matter of Promiſes and Covenants. 


I. We are obliged to things poſible to be done only. 
IT. Promiſes of things impoſſible are void. 
III. Impoſtbilities which ariſe about Covenants. 
Whether our utmoſt Endeavour is ſufficient © 
V. Whether a Man be obliged to bear ſuch Aſficti- 
ons as are above Man's Courage and Strength? 
VI. There is no Obligation to things unlawful, 


WW E are in the next place to enquire into the 
Mattter or Subje& of Promiſes, and of Co- 
venants; or to what things only we can bind our 
ſelves by our Word or Bargain. In this reſpe& then, 
it is indiſpenſibly Requiſite, that we have both a 
Natural and a Moral Power of doing what we engage 
for ; or that the Performance be neither above our 
Strength, nor forbidden us by any Law. For when 
a thing is placed within my Reach and Ability, 
and I ave likewilh a Liberty to diſpoſe of it, there 
is no Reaſon why I ſhould not voluntarily oblige 
my ſelf to confer it on another, ſo often as I can 
by this means contribute to the Uſe and Advantage 
of human Life. On the other Hand, it would 
Vain and Impertinent to contract an Obligation a- 
bout ſuch Matters, as either exceed our Strength, 
or are prohibited by a ſtronger Obligation lying 
upon us; in as much as, directly and lawfully, it 
could produce no Effect. 

IT. It follows evidently from hence, That u0 Ob- 
ligation can lie to Impoſſibilities (1); a Sentence com- 
monly in the Mouths of all forts of Perſons, but 
ſuch as cannot fully be underſtood without a clear 
and accurate Examination. In order to which it 
may be, in the firſt place, convenient to diſtinguiſh 
between thoſe Obligations which we voluntaril 


_ on our ſelves by our own A&, and thoſe 


which are laid on us by the Command and Autho- 
rity of our Superiours. He that of his own free 
Motion, binds himſelf to perform a thing which he 
knows to be impoſſible, cannot be reckon'd well in his 
Wits (2) : For he relolves and Engages to do that, 
which at the ſame time he foreſecs he ſhall never be 
able to Compals. 

- But it does not always follow, That he who by 
Pact or Promiſe undertakes an Impoſſibility, ſhall be 
entirely free from all Neceſſity of Performance, tho 
the thing it ſelf cannot ſtrictly be accompliſh'd. In- 
deed if I have promis'd a Man ſomewhat, which I 
had then good Grounds to think would be in m 
Power, but which 1s now above my Power, or will 
be rendred ſo before the Day of Performance, by an 
Accident of which at the time of the Bargain I was 


VII. 


VII. Diſhoneft Bargains do not oblige, th 
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IX: bether things diſhoneſtly given can | 

X: Other Men's Goods are promiſed in ww 

XI. Tea, and our own, if they are under any Out 
tion to another. ft 


invincibly Ignorant, I ſeem in this 
obliged to make good my Word, 2 
Loſs, which the other Party ſuffers by the Di, 
pointment. Eſpecially if the Poſlibility of 1 
thing, were either expreſſy mention'd as a nes 
ſary Condition, or tacitly pre- ſuppoſed on hot 
ſides (a). For Inſtance, I promiſe to lend x Hart 
which at preſent is at ſome diſtance from me; a 
the Horſe dies before he gets to me; as I c 
here be bound to make the Horſe forth coming | 
neither am I reſponſible for any Damage the Ns 
ſuſtains, who was to have uſed him. For he nd 
conceive me to have built my Promiſe on this I: 
cit Condition, provided the Horſe arrives ſafe a 
Hands; which Condition failing, without my Ik 
fault, the Force of the Promiſe ſinks and is Ind 
ctive. If both the Promiſer, and the other Pay 
know the thing to be Impoſhble, and know esche 
thers Conſciouſneſs as to this Point, the Engxs 
ment ſhall paſs for no better than a Jeſt. kit! 
the Promiſer only knew the Impoſſibility, and nt 
the other Party, he ſhall pay to him what he lo 
by being thus impoſed on. If the Promiſer ws 
careleſs, and neglected to examine and weigh hy 
own Strength, ſo as to promiſe an Impollibiliy 
which upon due Conſideration, he might — foul 
to be ſuch, the main Obligation ſhall be vail 
becauſe he ſuppoſed the thing to be Poſſible, #1 
Tacit Condition of the Agreement. Yet upon * 
count of his Neglect and Default, he ſhall be bowi 
to anſwer the Damage which befalls the other it 
ty, through the Diſappointment; but then it mu 
be obſerv'd, That the Hope and Expectation 
Advantage from ſuch an Infignificant Prom 
ought not to come under the Notion of Dang 
The ſame Rule holds good in Covenants, ſo t 
he who through Negligence has bargain'd to e 
form what is impoſſible, ſhall be free upon hs 
what the other Party ſuffers ; but then he mu I 
wiſe releaſe the other Party, from any Obligitis 
made on his fide; or if the thing be ane 
or perform'd, he muſt either reſtore it, or ole - 
Equivalent. | 
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Mr. Barbeyrac's NOTES on Chap. VII. $ 2. 


(1) See l. f. c. 5.5 8. aforegoing. 


(2) Or he deſigns to banter him to whom he is engaged, Mr. Thrmaſius in his Inſtit. Furiſpr. Div. I. 2. c. 7. 8 g. diſtingulbe 
here two ſorts of Impoſſibilities: The one of things abſolutely impoſſible to all Men, as to fly, to touch the Sky 
Cre. the other of thoſe which ate impoſſible to certain Men only, as to have Children, to pay two thouſand or an — 
thoufand Crowns, gc, The Rules which our Author gives hereafter about the Caſes wherein one is bound to | my ni 
tho' of a thing impoſſible : Theſe Rules, I ſay, reſpect the laſt ſort, and not the firſt, For herhar will believe that 4 
fly, or drink up the Sea, is as great a Fool as he that engages to do it. 


(a) Vid. I. 2. ſ. 3. Oc. Digeſt. Si quis cautionibus, &c, 
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111. But farther, when the thing at the time of 
making the Promiſe or Pact appear'd Poſſible, and 
erwards becomes Impoilible, we muſt enquire 
whether this happen d by meer Chance, or by De- 
lt and Deceit. In the former Cale the ut is 
umull'd, il nothing has yet been perform d on 
ther fide, It any thing have been already done 
tarards it by one of the Parties, the other thall give 
+ back, or pay the value ol it (1); if neither of 
tele can be done, he is to uſe his beſt Endeavours, 
at the Man be not a loſer by him. For in Con- 


s the firſt Regard is had to the thing expreſly 
nentiond in the Agreement; when this cannot be 
„bein ed, it is ſufficient to give an Equivalent; but 


whatever happens, all imaginable Care is to be u- 
fed. that the other Party ſuffer no Prejudice. But 
Ven a Man ſhall by Trick and Deſign render him- 
{ef incapable of performing his Part, he ſhall not 
only be bound to do the beſt he can, but he ought 
k.wiſe to have ſome Puniſhment inflicted on him, 
« it were in ſupply to his Detect. Di 
Thele Principles well applied, might determine 
oft of the Doubts in the Caſe ot Inſolvent Debtors, 
\ Man that falls into ſuch a Condition by Misfor- 
une, and without his own Default, is obliged only 
o ule his utmoſt Endeavour, to give every one 
heir due. And here Equity and Humanity (2), 
engage us to make an allowance of Time, ſo much 
xs ſhall be neceſſary for him to look about him, 
ind to ſeck out all honeſt ways and means of Pay- 
ent (a). For to ſeiſe * e on all he poſ- 
efſes, and to ſend him and his Family a Begging, 
ould be a moſt unmerciful Barbarity (3). The 
Roman Laws were ſo favourable to certain Perſon 
Wn Caſes there ſpecified, as to order that they ſhould 
de condemned in no deeper Sum than they were a- 
le to make good (b). Yet unleſs the Creditor ſhall 


through what Cauſe or what Neceſſity the Man con- 
tracted ſo deep Scores. And he deſerves more or 
leſs Commiſeration and Favour, as the Cauſe was 
more or lels grievous and unavoidable. For this 
reaſon. Merchants and other great Traders, though 
undone by meer Accident and Misfortune, are rec- 
kon'd to be in a Condition leſs capable of Mercy, 
than others who have been driven by ſome particu- 
lar Urgency, to the like Inſolvent State. For the 
former took up ſo large Sums on Truft, purely for 
the ſake of making farther Gain and Advantage by 
them. And in as much as they profeſs the Art of 
growing Rich, as their peculiar Calling, they are to 
be blamed for not toreſeeing and preventing even 
Caſualties. ſuch as the loſing all they are worth at 
one ſudden Stroke; ſince they ought not to have ven- 
tured their whole Effects in a ſingle Bottom. This 
is contrary to the Judgment of Hiny, who thinks 
it the ſateſt Courſe to try the Uncertainty of For- 
tune by Variety of Poſſeſſions. Epi/t. 1 9.1. 3. numb. 4. 
Ed. Cellar, King Philip (in Fuftin, I. 9. c. I. in dn) 
beſieging Byzantium without Succeſs, at the ſame 
time made an Inroad into Scythia, tor the ſake of 
Plunder; ſeeking (according to the Policy of Mer- 
chants and Dealers) to defray the Expences of one 
War with the Spoils of another. | FEBS 
Livy (J. 40, c. 21. p. 661. in fin. Ed. Gronov.) re- 
ports of Antigonus, That being in great Diſtreſs at 
Sea, when he had all his Friends with him in the 
Ship, he call'd his Children about him, and ſtrict- 
ly charg'd them both to remember themſelves, and 
to caution their Poſterity, That they never enga- 
ged with their whole Family together in Difficul- 
ty or Danger. | „ : 
Let it is p- the Ancient Romans had little re- 
gard to theſe different Circumſtances. For thus Se- 
ca argues; (Benef. I. 7. c. 16.) (5) Can you imagine our 


los ave forgiven all that exceeds their preſent Abili- Foretathers were ſo imprudent, as not to apprehend 
=_ es, they ſhall be bound to pay the Reſidue, upon how unjuſt it muſt be to put a Man who had waſted 
1 he Improvement of their Fortune and Condition. a Loan in Dice or Lewdneſs, in the ſame Caſe with 
lit Thoſe who have turned Bankrupt out of Knavery, him, who by Fire, Thieves, or ſome ſadder Mistor- 
a dr ſome other way by their own Fault, may be juſt- tune, had loſt other Men's Money with his own? 
0” opcll'd to undergo ſome painful Puniſh- They allow'd no Excuſe, that Men might learn in 
#1 ent (4); that their Body may in ſome meaſure all Caſes, moſt ſtrictly to keep their Faith. And it 
n ar for the Defect of their Purſe (c. were more ſafe to reject the juſt Plea of a few, than 
ou! In the Caſe between the Creditor and the Debtor, to admit all to a Privilege of offering their Apolo- 
b acre is another Point that ought to be conſider d; gies: In Muſcovy, infolvent Debtors are firſt ſound- 
"IM Y 3 | 

on 0 7 ps 

_ 8 eh | Mr. Barbeyrac's NOTES on & 3. | 3 

. 1 (1) Thi is true in ſuch Agreements where the transferring Property is not concerned, as in Contradts of Hiring ; bur it is not 
To > WW 8 a Right ot Property is acquired, as for Example, in a Bargain of Sale. For if a thing ſold periſh by miſchance, 


buyer's, who has oe Property and the principal Right in him, if we conſider the Principles of Natural Right. 


e Buyer to pay it, tho' he has never teceived them. Titius 


0 her Hence it is that the Seller keeps the Price of his Goods, or cauſes t 
ö * "i | ; 7 
vat. 230. See what is ſaid, I. 3. c. 3. 53. 
ws (2) Sce what | have ſaid in my Treatiſe of Sport, I. 3. c. 3. 58 33, 


) Such were, for Example, 


git 7 condemrari 
ni Dog 
111 rather and Mother, Patrons, their Wives and Children, 


W. Fortuna labotrans 
2 potis eſt au o venales ſolvere noxas, 


atur vinclis 


W veces Larin is this, Quid tu tam imp 
in, > % pecuniam, quam 4 Creditore ac 


the Husbands who were obliged to pay back their Wives Portions. Maritum in id quod facer 
exploratum eſt, (i.e) It is a known thing to condemn the Husband to do what he can, Digeſt, I. 24. tit. 3. Solufa 
quemadmodum petatur, leg. 12. The Men of War, I. 42. tit. 1. De Re judicata, &c. leg, 6. Dlvers Relations, 


8 as alſo their Fathers and Mothers, Givers, Fathets in Law, 164d, leg. 
{ * 19, 21. See alſo leg. 49, 50 and |; z. tit. 3. De ceſſione Bonorum, leg. 6, 7 : | , 8 


Whoſe deſp rate Fortune, ſince it can't by Gold 
Redeem its Crimes, Bonds therefore it muſt hold. 


7 1 Ligurin. 1. 8. near the End. See Mr. Hirt uus Paremia Fur. German. . 1. c. 89. 


rudentes juditas majores noſtros fuiſſe, ut non intelligerent iniquiſſimum eſſe, eodem loco 
? Null op — libidine, aut alea inſumpſit, & eum, qui incendio, aut latrocinio, aut aliquo ca ſu 
Nullam excuſationem receperunt, u nes (ci us eni | 

cis etiam juſtam excuſationem perunt, ut bomines ſcirent fidem utrique preſtandum, ſatius enim erat 2 


_— line, aliena cum ſuis perdidit 

0 * on accipi, quam ab omnibus aliquam tentari. De Benet, I. J. c. 16. 
Aae =) See darth. xviii, 25, 26. 

u , 50. d. t. J. 4. 1.6. I. 7. Dige 


= Halicarn, . 


b) Vid. I. 12. Digeſt De Soluto Matrimonio, I. 6. I. 16, 17, 19, 21. 


. De Ceſſione Bonorum. (c) Vid. Gell. I. 20. c. 1 · circa fin, as likewiſe Appius Diſcourſe jo- 
3. P. 330, Cc. Edit. Lipſ. in fin. compared with Livy; 1. 8. c. 28. n ee n ft in pe 


Digeſt. De Re judicata, 


1K 2 | 17 


76” 


Of the Matter of Promiſes and Covenants. 


* 


Boox III 


ly whip'd, and then compelF' to be Slaves to their 
Creditors (7). | N „ . . 

IV. It is proper for us on this Subject to examme 
the Notion of Mr. Hobbes (a), which he ſeems to 
lay down in too general a Manner, That Covenants 
do not oblige to the thing it ſelf, but only to the utmoſt 
Endeavour. That is, ſince we not obliged to Im- 
poſlibilities, and ſince nothing is in our power but 
our utmoſt Endeavours, what we cannot by its means 
obtain, is to us impoſſible, and conſequently is ex- 
cluded from being the Matter of Obligation. But 
he ought indeed to have inſerted this Condition, 
Provided we have not by our own Fault or Fraud, In- 
capacitated our ſelves for ſuch a Performance. For it 
this be our Caſe, the Obligation is not ſatisfied by 
our utmoſt Endeavour; but when our power of be 
ment ceaſeth, our Puniſhment muſt come in to make 
up the reſt. Thercfore the Aſſertion ought to be li- 
mited to thoſe Covenants, in which upon account 
of ſome Thing or Aion at preſent reach'd out un- 
to us, we promiſe ſome future Labour or Aſſiſtance. 
For here, ſince ſuch Futurities are uncertain to hu- 
man Foreſight, ſo that either our ſtrength may by 
ſome Accident be impair d, or ſome unaccountable 
turn of Things may render it extreamly difficult, if 
not utterly impoſlible for us to meet with an Op- 
ee of Performance; and farther, ſince our 

gacity may be miſtaken either in rating our own 
Power, or in. weighing the Difficulty of the Un- 
dertaking; the Contractors muſt: for theſe Reaſons 
be ſuppos'd to have been mindful of their own frail 
Nature, and conſequently not to-have agreed' on a- 
ny future Action or Work, but with this Condition 
and Proviſo, That their Abilities and Opportuni- 
ties remain'd the ſame, and that they had not over- 
rated their preſent Strength. In theſe Caſes then, 
he who has us'd his utmoſt Endeavour, may be right- 
ly ſaid to have done his Duty; eſpecially when in 
the very midſt of the Performance, ſome croſs Ad- 
venture which we could not poſſibly have prevent 
ed falls in, and either quite intercepts, or wreſts a- 
ſide the Fruit of our Labour. 

That the Rule will hold good, only in this kind 
of Covenants, is farther evident from what Mr. Hobbes 
diſcourſeth immediately before. We very frequent- 
ly. ſays he, contract about ſuch things as then indeed 
cem poſthle, but which afterwards we find to be im- 
50 (b), yet this does not free us from all Obligati- 
on. And the reaſon is, becauſe he who promiſes an Un- 
certainty hereafter, receives a preſent Good, on the 
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Condition returning the like. But Now 


0 
him who * the preſent Good, bas fo 
Object, any return of good equal in 2 
expreſly promis d by the other Party, but 
and abſo 
Condition q its Poſſibility, Yet 2 0 * 
would chule to ſay, That whoſoever exhibits ©)? 
ther any preſent Good, does abſolutely and BY = 
bend his Deſire towards that particular futyr 15 
expreſs d in the Bargain; and this as well in G | 
ot givixg, as in Contracts of doing. For the en 
Nature doth not ſeem to afford Ground for th 1 
ſtin&tion which ſome make, that in Bargalns af H 
ing, a Man is preciſely obliged to give (1) oh 
in the Bargains of doing, he is not preciſely obliee 
to do the Work, but may be releas d by a come 
tation. But when he cannot obtain what — 
culiarly promis d, he then to keep himſelf from if 
tering Loſs, deſires ſomething of equal Value. Ay 
it this too cannot be paid him, nor the thing refer} 
3 - = gave on his _ the other Man ful 
y ſatisfies his Obligatio offerin 
buntes will admit o. rn 
ut, in Contracts of Lending, and others 
ſame Nature, it will not hold that the Da 
freed from his Obligation, by uſing his utmoſt J. 
bility and Endeavour. For when any thing is take 
in way of Loan, (eſpecially if it be not in aa 
of extream (2) Neceſſity) the Creditor ſuppolg 
that the Creditor is both willing and able to 
and the Debtor himſelf pretends as much; a 0 
this Suppoſition, the whole Contract is founded, If 


then at the time prefix d for Payment, the Delta 
with all his Stock and Effects cannot make up the 


Summ; though here it be at preſent impoſſible to 
{queeze more out of him; yet he ſhall ſtand cr 
ged to make good the reſt hereafter (c). 

In ſimple Promiſes, when he engages to do a thing 
which is not, as to the Event, fully and abſolute 
in our Power; ſome ſuch Condition as this out 
always to be underſtood, if Fortune favour ne, i 
no croſs Accident intervene, or what better become 
the cho of a Chriſtian, if it pleaſe God (d). Bit 
poſitively to ſwear or vow that we will accott 
pliſh ſuch an uncertain Enterprize, is not only mok 
extravagant Raſhneſs, but moſt wicked Preſumpte 
on. Such was the Oath of Labienus and his Party 
recorded by Cæſar, by which they engaged thei 
ſelves not to return into their Camp without c- 
taining the Victory (e). 


— 
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(7) Among the Athenians alſo inſolvent Debtors were given to 


1 4 


Foreign Countries, and many were forced to ſell their Children; 
Life, Some alſo have thought, that among the Romans there was a Law of the 12 Tables, which allowed Creditors to cut 


Debtors in pieces, and part them among them, which Opinion is 
Aul. Gell. Nod. Attic. I. 20. c. 1. and 75 


it allowed only the Sale of his Perſon to his Creditor by way of Auction. We may compare with this Book a Memoir found B 


the Atta Eruditorum at Leipſick, Febr. 1710. 
Mr. Barbeyrac's N 


(x) It is a Pr inciple of the Roman Law, Si minus, quia non facit, quod promiſit, in pecuniam numeratam contemnatur, fieut eved 
in omnibus faciendi obligation bus, (i. e.] If a Man performs not his Promiſe, he is fined a certain Sum, as is uſual in other Ob 
gations of doing a thing. Digeſt, I. 42. tit. 1. De Re Fudicata, &c. leg. 13. S 1. Secundum quem Celſus ait poſſe 
matione facti dandam eſſe petitionem, (i e.) Accord ing to whom Celſus ſays it may be affirmed, that the Deſire may be an 
by the Value of the Deed, I. 45. tit. 1. De Verbor. Obligat. leg. 72. in init. But this is obſerved at this day more in mau place 

and in the Roman Law there are divers Limitations about it, as Mr. Hirtivs obſerves, with others before him, that che Reaſon 
this Maxim was, That the Romans eſteemed it a kind of Slavery to be conſtrained to do any thing for another. 
Peng, ſi quis generaliter traare velit, inciviles, invitum hominem jubere facere, quod facere non poteſt, 
generally ſpeaking, unfit for Society, to force a Man to do chat againſt his Will which he cannot do. 
De Penis, leg. 9. S 10. See Vim upon the Inſtit. I. 3. tit. 16, 


tio affe cl. c. 2 84. 
(2) See my Treatiſe of Sport, I. 3. c. 5. 5 31. 


(a) De Cive, c. 2.1. 4. 


ertull. Apologet. c. 4. But Mr. Bynkerſhock proves fully in his Obſervations, J. . e. !. th 


(so) Ir muſt be ſuppoſed that we have not had Opportunity of making Tryal. 
25, Cc. (d) See James iv. 15. (e) Cuſar de Bel. Civ. I. 3. c. 87. u. 6. Add Ads xxill, 21, & Selden, de 
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their Creditors to be made their Slaves, or to ſell them im 
but Solon aboliſh'd that inhumane Cuſtom. See Plutarch in ib 


ſupported by the Authority of Quinchilian, Inſtit. Orat.l. 3. 05 
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(i. e.) They are Puniſhme0%, 
Digeſt. l. 48. fl. 7 


De Verbor. Obligat. $ 7. And Mr. Thomaſins's Diſcourſe De In 
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Cup. VII. 


- There is another knotty Queſtion propoſed 
Jy arts (e), which we ought here to diſculs, 
Whether a Man can by Covenant oblige himſelf to 
offer ſuch Evils, as exceed the ordinary Strength, 
nd Conſtancy ot human Minds; for Inſtance, whe- 
her te can bind himſelf not to refiſt another, who 
bal go about to kill or to wound him. Now who- 
rer cloſely and carefully conſiders this Point, will 
te able to diſcover on what account Mr. Hobbes 
thought good to take the Negative Side; Namely, 
0 ſhew that bare Pacts, are not a ſufficient Guard 
ind Caution, to the Security of Mankind; and 
bat tis not —_— for a Man to engage by Cove- 
unt, that he will freely undergo due Puniſhment, 
© often as he ſhall commit an Injury; but for the 
ſervation of Peace in the World, it is farther 
beceſſary that Civil Governments ſhould be efta- 
lih'd, which may brin Offenders to Juſtice, tho' 
wainſt their Wills. Which N r we acknow- 
"1 to be moſt juſt and true, and mall enlarge upon 
t in its proper Place, At preſent it may be worth 
ur while to examine more nearly the Arguments 
which he produces, He ſays then, No Man is by any 
ſrenant which be ſhall make, obliged not to reſiſt a- 
other, when he offers mortal Violence, or Wounds, or 
n bodily Miſchief. For here is implanted in every 
xe the Ingeſt degree of fearfulneſs, by which be ap- 
rehends the threat ned Evil, as the greateſt 3 
xd therefore Ly a Natural Neceſity, flies and avoids 
as much as poſkble z, and is ſuppos'd incapable of do- 
otherwiſe, When be is arrived at ſuch a height of 
ear, it cannot be expected but that he will conſult his 
pu Saſety by Flight or by Combat. Since then 10 
Han can be obliged to an Impoſibility, thoſe to whom 
Death, or Wounds, or other corporal Pains are pre- 
ntcd, and who have not Conſlancy enough to bear them, 
re not hound to venture the Tryal. Upon this Argu- 
dent, we may remark, That to ſuffer Death with- 
t Reluctancy, is not a thing abſolutely beyond 
nan Strength. And therefore if God has Com- 
landed us to lay down our Lives, rather than com- 
it ſome particular Action, no doubt but we are 
rictly bound to yield a ready Obedience. But thus 
ch vc are willing to acknowledge, That ſince ſuch 
Deęrce of Conſtancy is beyond the Strength of the 
aality of Men, no one ſhall be preſumed to 
ec bound himſelf by his own free Covenant to 
ch a rigorous Task. For human Laws and hu- 
n Contracts, ought all to be made with an Eye 
0 Regard to human Infirmity. 
er this Conſideration ought not to be drawn ſo 
s io prejudice the Force of Military Diſcipline; 
i Suldier under imminent Peril of Death might 
* 1s Poſt, upon Pretence, that a Man cannot be 
ed to undergo Death, as being a thing Impoſſible. 
or we deny that it is a thing above the Fortitude 


= 
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of Mankind, eſpecially of the * Sex, to ſu- 
ſtain a probable Danger of Death, ſtill joyn'd with 
a Power of reſiſting to the laſt. And there f arce 
ever happens ſuch a Caſe in War, that ſome Per- 
ſons muſt be thrown away, and offer'd up as Victims 
to the Enemy, without a Liberty, and an Oppor- 
tunity of delending themſelves by Courage or by 
Craft. So that it appcars from the Neceſſity of pre- 
ſerving Commonwealths, and from the uſe and pra- 
ctice of all Nations, That whenever it is Requiſite, 
a Commander may lawtully . a Souldier, to 
oppoſe the Enemy in ſuch an ali 


ign'd him Station 
to his laſt Breath, though tis probable he may die 
upon the Spot; and may as law:ully inflict Capital 
Puniſhment on thoſe who ſhall quit their Poſt, atter 
ſuch an expreſs Order to the contrary. For he that 
liſts himſelf in the Number of armed Men, does by 
that Act lay aſide all Claim to the Excuſe of Natu- 
ral Fearſulneſs, and is bound not only to enter the 
Field, but likewiſe, not to leave it, without the 
Order of his Leader, Neither is there any Abſur- 
dity in that Martial Punithment of killing a Man, 
becanſ? he declined being killed, For is it not much 
worſe to ſuffer ignominiouſſy under the Hand of the 
Executioner (1), than to fall with Honour under 
the Sword of the Enemy (2). Add. I. 1. ſ. 28. De 
Senatuſconſulto Silantano & Claudiano, &c. By one 
of the Roman Laws, Servants who preferr'd their 
own Lives before their Maſters were puniſh'd with 
Death, D. B. 29. t. 5. We muſt add, That in Caſe 
a Perſon be of ſo weak and cowardly a Temper, 
as to ſhrink at thoſe Dangers which the common 
Hardineſs of Men is able to ſuſtain ; his peculiar In- 
e of Mind ſhall by no means abſolve him 
from his Obligation. 

Mr. Hobbes proceeds to obſerve, That ſince we 
dare truſt him, who is bound to us by Covenant, whilſt 
we lead Criminals to Execution in Chains, and under 
Guards, it ſhould ſeem that they are not by Covenant 
ſufficiently obliged to Non-reſiſtance, The Remark in 
moſt Caſes is true (3), yet ſometimes Perſons really 
bound by Covenant to us, are not ſo abſolutely 
truſted but that we think it expedient to provide a- 
gainſt their Perfidiouſneſs, by a Security of armed 
Men (b). He adds, A Covenant of this kind would 
be uſeleſs, a Man indeed may Covenant thus, Unleſs I 
do this or that in the appointed day, kill me; that 
is, you ſhall have a Right of proceeding to Capital Pu- 
niſhment againſt me upon my Default; but to Covenant 
thus, unleſs I do ſo or ſo, I will not reſiſt you when 
you come to kill me, is a thing both unpractiſed and 
ſignificant. He proves his Point after this man- 
ner. Such a Covenant inuſt be made, either be- 
„ tween a State and a Subject, or between two 
“ Subjects of the ſame State, or between two Per- 
* ſons living in a Condition of Natural Liberty. 


iffold or Halter 
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h conſulere debere. 
(3) See what is ſaid 1. 8. c. 3. 5 4. Note 8. 


4) De Cive 
\ 5 C. 2. . 18. 5 Senec. 
—— Arzx urbem A 7 
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| Mr. Barbeyrac's NOTES on & 5. 
(40, This proves, that when a Puniſnment is once fixed, it is better to die eg courageouſly, than run the riſque of the 
3 bur this dorh nor prove, ” qe is nothing abſurd or unjuſt in eſtabli 7 
d De; neceſſary that a Man expoſe himſelf to Dangers, yea, to Death, for the Preſervation 
=_ ence of wy others, the Safety of the Publick being to be preferred before — . And when one is engaged, as 
we are ſpeaking, and many others, we have no reaſon to complain of him that inflicts the Puniſhment, ro 

2) Servi auoti 25 or Tacitly conſented, if we perform not our Engagements. See what is ſaid l. 8. c. 2. following. 
. Ayrcilia 7 1 74 "minis ſuis auxilium ferre poſſunt, non debent eorum ſaluti ſuam anteponere — —Ultimum itaque ſupplicium pat i de- 
| . rcuſſor Domine mortem minatus erat, ſi proclamaſſet] vel hoc, ne cateri ſervi eredant, in periculo Dominorum ſibi 


Thyeſt. v. 644, 645, 646. 
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ing ſuch a Puniſhment. To clear 


em—— A Caſtle awes a Town, 5 
And holds a People, ſtubborn to their Kings, under the ſtroke. 
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* In the firſt Caſe it would be uſeleſs, becauſe *tis 
* enough to ſecure to a State the Power of puniſh- 
ing Offenders, if each particular Subject engages 
„by Oath or Fealty, that he will not forcibly de- 
fend or reſcue any Perſon, who ſhall be thus led 
to ſuffer Juſtice. In the ſecond Caſe it would be 
* alikeimpertinent ; becauſe in Civil Governments 
private Men have not the Right of killing. In 
* the third and laſt Caſe, it would be of no more 
* uſe or force than in the former; becaule if the 
Parties covenanted, that one of them ſhould be 
kill'd upon Non- performance, a preceding Cove- 
nant muſt be ſuppos'd to have paſs'd, importing 
that he ſhall not be kill'd before the Day fix d 
* for Performance, For according to his Hypot he- 
fis, in a State of Nature, before any Pacts have been 
introduced, each Man hath a Right of killing each 
Man elſe. © Therefore upon default of Perfor- 
« mance,on the ſet Day there returns aRight of War, 
or a Hoſtile State, in which it is lawtul for any 
4 Man to attempt what he pleaſes againſt another; 
and conſequently the Right of reſiſting will re- 
& turn at the ſame time. I would rather chuſe to 
eſtabliſh the Truth of the Aſſertion another way, 
by ſaying, that the Force of Covenants if ſtrain d 
to the higheſt, does reach ſo far, as not only to lay 
on the Parties an intrinſical Neceſſity of performing 
the Conditions, but likewiſe to give cach of them 
a Right of compelling the other to a Compliance (a), 
in caſe he draw back, by propoſing and preſenting 
ſome Evil. And that theretore every Covenant may 
be reſolv'd into this Senſe, I engage to do this or this 
for you, if I fail, you ſhall have a ou of compelling me 
by violent Means. Now to add a ſecond Covenant 
about Non-reſiſtance, would here be uſeleſs and ab- 
ſurd. For then this ſecond Covenant muſt be en- 


cc 
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forc'd again by a third, including ſome Penalty, as 


if I refit you, when you attempt to compel me to Fer- 
formance, you ſhall have a power of offering Violence 
or Evil to me. Thus it is plain, the ſecond Cove- 
nants add nothing at all to the firſt; for the firſt 
gave a power of reducing the Detailant by Violence; 


and 'tis as caſte to break this as that. What need 


s there then of backing one Covenant with ano- 
ther, when ten may as well be broken through as 
one ? 

The laſt Argument urg'd by Mr. Hobbes, runs 
thus, Could there be ſuch a thing as a Covenant for 
Non-reſiſtance, we ſhould by it be obliged out of two 
preſent Euils, to chuſe that which appear'd the greater. 
For certain Death is a greater Evil than Reſiſtance 


and Combat, But of two Evuils it is impoſſible for us 
wot to chuſe the leſſer; therefore by ſuch a Covenvnt 


we ſkould be tied to an Impoſſihility, which contradids 
the whole Nature of mutual Engagement. Now here 
it is neceſſary, that the Rule about chufirg the leſſer 
Evil, be accurately ſtated and explain'd. And this 
properly ſpeaking, can take place only in two un- 
profitable or hurtful Evils, confider'd as fuch. In 
which Caſe it looks like a kind of Gain, to ſuffer 
only a Part of an inevitable Loſs or Damage: But 
the ſame Rule muſt by no means be extended and 


applied to the Caſe of two diſhoneſt Evi 2 

Evils, the one diſhoneſt, the penn Yr on. force f 
of two Evils of Commiſſion, we are to chuſe Or * 
ther (5). But it ſometimes happens, that wee nei. vit 5 
tulfil two Affirmative Precepts, the Omi n lity 
which ſeparately conſider'd, would be ſinful, y. 
upon their meeting together the Omiſſion of *. 
them is look d upon as lawful. And in this Gif. 


the two Evils of Omiſfion, the leſſer is to be Choſen. 


or rather the interfering with a mor ; 2) 1 
cept, ſhews the — of the leſs . a 1 
to be no Evil or Sin. For in all inferior and ch pond. 
ordinate Laws, this Reſtriction is ever under, hardly, 
90 far as we can comply with them, and not trend ger, g 
on Engagements of a higher Nature, Thus not u 
obey God, and not to obey the Civil Magistrat — 
it taken aſunder, are both notoriouſly Sins: 11 = ro 
der ſuppoſing both the Obligations cannot at once bey le 
e anſwer'd, as when the Magiſtrate commands an — 
7 75 contrary to the Divine Law, in this G db 
Diſobedience to our earthly Governours ceaſes bole — 
Evil; becauſe that Law which binds us to conforn unjuſt 8 
to the Will of human Sovereigns, is always unde. beste 
ſtood with this Proviſo and Condition, that they en — 
Join nothing repugnant to the Laws of God. ſome C 
We are in many Caſes likewiſe permitted, rather wee! 
to chuſe the bare Execution of aricther Man's Sin (% he is e 
or a Concurrence by way of Inſtrument, than ſone WW tees 
Evil, very prejudicial, or very grievous to be bom, s — 
with which we are threatned upon Refuſal. Which any er 
Point we have elſewhere more largely diſcuſs'd, he cot 
Neither is it allowable, as was juſt now hinted, = 
to make any ſuch Compariſon between an Evil he del 
Troubleſome or Damageable, and a Sin, fo 28 . fble, 
chuſe the latter rather than the former; as for In- 3 


ſtance, If a Man ſhould rather act contrary to his 
cxpreſs Duty, than ſlip the Opportunity of ſome 
Advantage, or ſuſtain ſome real Loſs; how poſitive 
ſoever his corrupt Judgment may be in concluding 
the Sin to be the leſſer Evil. For, were this ad 
mitted, the Force and Efficacy of Obligations would 
depend upon every Man's Opinion; and conſequent 
ly would vaniſh into nothing, if I were not bound 
to an Action, when the Omithon of 1t upon account 
of ſome external Regard, appear'd to me more de 
ſireable than its Pertormance. Thus it would be 
but a poor Excuſe for a Thief to alledge for himſel 
That he thought it a leſs Evil to lay Hands on tie 
Goods of his Neighbours, than to get his Livelihod 
by his own Pains and Labour. Indeed Obligations 
are ſo far from loſing their Force in theſe Cals 
that they never exert it more vigorouſly ; for ts 
the very Nature of ſuch Engagements to produc 
in Men an intrinſical Neceſſity of ſuch Performa 
ces, as they would otherwiſe be averſe to, upon out 
ward Conſiderations and Reſpects. 
VI. To make a Promiſe or Pact truly Gir 
ry, it is farther Requiſite, that we have a MM 
Power of performing the thing agreed upon. At 
it the thing be unlawful, and we conſequently ut 
this Power, we cannot tie our ſelves by any 1 
Engagement (1) (a). For every Promiſe receiv is 
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(4) And by conſequence the other is obliged not to reſiſt, till he ſhall obtain his Right, orherwiſe his Right will do him 9? 
See concerning this Mr. Thomaſius's Furiſprid. Divin. I. 3. c. 7.5 88, Cc. 
(s) See l. 1. c. 3. $ 8. aforegoing, and what J have faid in my Treatiſe of Sport, J. 4. c. 5+ 
(5) See what is ſaid above, |. 1. c. 5.5 9. and hereafter 1.8. c. T. $ 6. with the Notes. 
Mr. Bazbeyrac's NOTES onY6. . 
Ci) Pata que contra Leges, Conſtitutioneſq; vel contra bonos Ares fimnt, nullam vim habere indubitati Juris eſt. & legs 133 
leg. 6. See alſo the Digeſt. l. 2 f. tit. 7. De Conditionibus Inſtit. leg. 15+ l. 45. tit. 1. De Verborum Obligat. leg. 35+ $ 1· & leb 


& Inſtit. I. 3. tit. 20. De inutil. Stipulat. $ 24- 


. . F: . Men. 
(a) "Tis indiſputably certain, that Pa#s againſt Laws, Conſtitutions and good Manners, have no Power of binding 


C. de Pactis, leg. 6, Vid. D. 28. tit. 7. de Condition, Inſtitut. 
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but he fins doubly, who performs it (a). Whence in the Effects conſequent upon it and bec 


this farther Conſequerce may be drawn, that thoſe quently the Inconveniencies attend ing on te 
Promiſes are not to be kept 72), which would prove nulment would be greater than the A& 11 lay 
hurtful to the Perſon, to whom they are made; it permitted to ſtand Valid, would produce (c) 0 1 
being a general Command of the Law of Nature, VII. To procced diſtinctly in a cloſer I 05 

that we do no harm to another, knowingly and wil- tion of this Point, it is firſt mov'd as a G 


fully, though he out of Folly ſhould deſire it. whether an Obligation for the Performa dein 


. . . f 0 . þ of a 
Moreover, ſince a good and valid Obligation can- Act in it felt Vicious, be Good and Valid . 
not be contracted about unlawful Matters, it fol- things ſtand as at firſt, and no ſtep is ma 5 whilg 


Oward g 


lows that Acts undertaken againſt legal Conſtituti- the Execution! And here it is certain, That ſuch , 


ons, are by Vertue of the ſame Law Null and Void, vicious (1) Agreement does produce an Obliou: 
or the Mooifirate is ſuppoſed to have already de- on neither lite, aud that Parties ought in Ron 
clar'd them ſo (b). Yet in many Caſes, it is a con- to recede from their Bargain (2). Senec, Herd] 
ſtant Practice in Common-wealths, to impoſe a Fine Oet. v. 480, 481: : 
on the Performer of ſome unlawiul Act, and not to as Baa: thank) bans 

diſannul the Act, becauſe there was perhaps, more 8 Fele fateor poſſe me tacitam fidem, 
Indecency in the Momentary Performance, than Si ſcelere careat; interim ſcelus eſt fides, 


reſpect to him that gave, than the Approbation of the Subject for which he gave, can be a Commendation to him. T ©, 
this that we muſt ground the Maxim ot the Roman Law, which imports, That if an Agreement be diſhoneſt, both in reipelt u 
him that gives and receives, the firſt can't require any thing again, bur in this Caſe the Foſſeſſor has the advantage. Pon as 
tem, ſi & dantis & accipientis turpis cauſa ſit, poſſeſſorem pat iorem oe, 2 ideo reperitionem ceſſare, tametſi ex Jiipulatione /0lutun 
700 Digeſt, |. 12. tit. 5. De C nd Aione 6b turp. & injuſt. cauſam, leg. 8. In which nevertheleſs the Roman Lawyers do not alas 
ollow their own Principles, ſince when Men play at the Game call'd Hazard, which was forbidden, and look'd upon as di 
they allowed the Loſer to require his Money again, even beyond the ordinary Term of Preſcription, Burt as I have ſhewed in 
my Treatiſe of Gaming, 1. 3. c. 9. $ 15. in this laſt Caſe the unhappy Gameſter can have no recourſe to Juſtice to recover tj 
Money, becauſe in taking upon him to game, he renounces the Benefit of the Law. The ſame thing may have place, in 
Judgment, and for the ſame Reaſon, in all other diſhoneſt Engagements, ſuppoſing that the Law permits Men to recover apain 
what they have given on that account. Thus much of things evil in themſelves, and contrary to the unchangeable Rules of Ni, 
tural Right, after which it will not be hard to ſtate the Validity of ſuch Agreements as are not unlawful, otherwiſe than a; 
border upon ſuch things as Civil Laws forbid, . Bur here we muſt diſtinguith between a Stranger and a Fellow- Citizen. 1, If ue 
treat with a Stranger about things forbidden in our Countrey, he either knows them forbidden or not. If he knows them, he hy 
either ſearched out the Agreement or not; if he has ſearched out the Agreement, we are obliged neither co do the thing, nor to 
make good the Damage he may have by it, but only to reſtore what he has already given, The Reaſon is, becauſe in this Cale 
he may and ought to ſuppoſe that we are but ſlightly engaged, and that we are tempted by the advantageous Propoſitions that le 
made us. Beſides we often expoſe our ſelves to great Mulcts, or other Puniſhments more troubleſome, of which we can t ſuppole 
that any perſon would run the riſque. But if we our ſelves have ſearched the Agreement, we are not really obliged to execuc 


the ſame thing, but we muſt indemnifie him wich whom we are engaged. I ſay, we are not obliged to execute the ſame thing, 


for tho Strangers are not ſtrictly obliged to inform themſelves of what paſſes among us, and may behave themſelves as they lee 
convenient, without enquiring into the particular Laws of our State, yet they ought in Equity to preſume, that a Citizen who re» 
caurs an Engagement which he has entred into contrary to his Duty, did not engage wich mature deliberation, or at leaſt did 
not foreſee the Obſtacles that oppoſed the execution of his Promiſe. But ſince he has ſearched the Agreement, and ſeems to 
have paſſed all theſe Conſiderations upon it, tis juſt that ſome way or other he ſhould indemnifie him that has truſted to him. 
Bnt if the Stranger knows not of the Prohibitions, whether he has ſearched the Agreement or no, then we have a more indi. 
8 Obligation to render to him all that he hath ſuffered by truſting to our Word; and we ought to think our ſelves happy 
that he doth not impure it to us as an Injury that we were ſilent, and let him take other Meaſures than he would have done it we 
had ſpoken our Minds freely. But if the Prohibitions come only when the Market is made and concluded, then we are not ob- 
liged to make good any Damages. For in this we ought to be ſuppoſed not to have conſented but under à tacit Condition, that 
there was no Obſtacle from the Sovereign. 2. But if choſe that treat together about a thing forbidden by the Law are Memben 
of the ſame State, they are both ſubje& to the Puniſhment really, becauſe they could not be ignorant of the Law, and upon that 
account they are looked upon to treat together as if there were no Law about ir, and fo to renounce the Benefits winch might 
accrue thereby to either of them, So, though they did ill ro engage themſelves, they ought, as far as in them lies, ſuffer their 
Engagement to continue in force, and neither of them breik it without the Conſent of the other; yer if we cant execute the 
thing to which we are engaged without ſome great prejudice, he ro whom we have promiſed ſhould content himſelf with an Equy 
valent. I ſay, every one ought, as far as in him lies, to ſuffer the Engagement to take effect, for ſo long as there is nothing 
done on either part, each of them is free to recant, as if they had done a thing evil in irs own Nature, becauſe in this Caſe de 
may be thought to have conſulred well, or ated with mature deliberation, As for Example, if I have promiſed any Man i 
game with him contrary to Law, I am no more obliged to meet him, than to preſent my felt in the Field to that Man who has 
challenged me to a Duel, which I have accepted; but when I have actually play'd and loft, I cannot have a recourſe to Lav 
recover my Money, nor uſe any forcible way to regain it; eſpecially if there was no Cheat put upon me by him who has #9 
ir of me. See my Treatiſe of Gaming, l. 3. c. 9. § 15, 16, So again, If a Merchant has promiſed another to furniſh him v 
certain contreband Goods, when they have agreed for the Price, the one may refuſe to ſtand to the Bargain that he ought dot 
to have made, and the other, with whom he has not kept his Word, ought to repent him that he had promiſed ſuch a chit, 
and be eaſie that it took not effe&t; but if the Merchandize be actually delivered, or any thing be received as an earneſt of Del. 
very, which is therefore hoped neither the Buyer can lawfully refuſe to pay the Price agreed on in the firſt Caſe, nor the Seller 
himſelf to deliver the Bargain without ſome prejudice to himſelf, and incurring a great Puniſhment: For then tis ſufficient 5 
reſtore what he has received, or an iy reg With theſe Limitations nothing hinders but that an Engagement comme 
the Laws purely Civil may be of Force between one Bargainer and another. There are Agreements which che Laws 2 
they ſuffer them nevertheleſs to ſubſiſt contrary to their Prohibition, for they may be valid between the Parties, altho the 
nulſs them, in as much as that and the Magiſtrate allow no Action for the Relief of either of them aſter they have conſente 
with full and entire Liberty. 

(3) See what is ſaid, I. 5. c. 12. 8 22 in the End. ſt 

(4) See Grotius, 1,2, c. 5. $ 14. 16. with the Notes of Gronovius the Father, and what our Author ſays above about Imper 


Laws, I. 1. c. 6. 5 14. | . 

Mr. Barbeyrac's NOTES on 5 7. ES 

(+) This is the determination of the Roman Law, Generaliter novimus turpes ſtipulationes nullius eſſe momenti, veluti ſi g 

micidium vel (acrilezium ſe facturum promittat, Digeſt. I. 44. tit. 1. De Verbor. Obligat. leg. 26, 27. | ichly laden 
(2) Thus Apol/onius Tyanens (in Vhiloſtrat. I. 3. c. 7, p. 130. Ed. Morel. Parif.) having promiſed to bring a Veſſel richly 
into the Hands of pirates, led em a quite contrary Courſe, and deluded their Expectation of Booty. This 
(a) Add. l. 15. D. de Condition. Inſtitut, J. 35. ſ.1. l. 123 D. de Verb. Obligat. (5) Lex Wiſigothorum, I. 2 tit. SANK fol- 
in Apollonius Rhodius, Argon. I. 4. Alcinous being conſtituted Umpire between the Colchians and the Argonan. gave Ju fold de [e- 
lows, „That if Medea had been acquainted with Faſon's Bed, ſhe ſhould ſtill remain in his Poſſeſſion, it nor, ! 
* ſtored to her Father, We have che ſame Story in Mein. Fab. 23. Apollodor. Biblioth. I. 1. ſ. 25. Orpheus in Argon. This 
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r Inſtance, if a Man hire an Aflathine to 
= - Murther, and the Aſſaſſine upon better 
Thoughts reſolves againſt the Villany, the Hirer 
annot compel him to tulfil his Covenant. Andon 
dde other Hand, it the Hirer repenting of his wick- 
4 Deſign, orders the Aſſaſſine not to proceed, the 
\ſ:fſine ſhall not force him to continue in his Re- 
vlution for fear of loſing the promis d Wages. Nei- 
der ſhall he in this Caſe demand the Money of 
'e Hirer, as on whoſe account purely he now de- 
(Red, and was hindred from earning it. Nay, it 
iter he has been thus countermanded he go on, and 
ccompliſh the Miſchief, the Hirer ſhall not be guil 
the whole Fact, but ſhall be condemn'd, only in ſo 
nuch as ſhall ſeem a proportionable Penalty, for 
conceiving a Murther in his Imagination, of which 
he repented before it was put in Execution. 


« therefore Vicious and Void, becauſe it is made to 
excite a Man to do a wicked Act (0). 

VIII. It is a ſecond point of Enquiry, whether 
in Caſe ſuch a Villany having been once commit- 
el, according to the Bargain, the other Party be 
obliged to pay the Price agreed upon. Which Gro- 
tus affirms; Ss" 5 ſays he, the Price or Reward 
betore the Fact was accompliſh'd had indeed a Ble- 
miſh and Imperfection, as being the Incentive to 
Wickedneſs, which blemiſh ceaſeth, when the Wick- 
edncls is once paſt, and the Crime perform d. But 
we cannot but declare our ſelves of a contrary O- 
pinion; for a Bargain of this kind is ſo far from 
ceaſing to be Vicious, when the Dced 1s over, that 
it ſeems then to arrive at its higheſt pitch of Baſe- 
neſs, as having gain'd its end. Unleſs 1t be a ſmaller 
degree of Sin to have ſtollen, than to think of ſteal- 
Ing; to receive the Wages of Villany, than to hope 
Jor and expect them; to pay the Reward, than to 
promiſe it, Indeed if the promiſe be in its ſelf 
Vicious, becauſe it is the Incentive to Wickedneſs, 
ic tulfilling of the Promiſe will certainly be Vi- 
10us, as being the Recompence of WW — 3 and 
an Encouragement and Invitation to new Miſ- 
Mes, And on this account ſome ſecret Stain or 
Blemiſh is commonly thought to ſtick on ſuch Re- 
ards, even aiter they have paſs'd to a third Poſ- 
or by a juſt Title; becauſe they were at firſt the 

ages of Iniquity. Thus the Fews were forbidden 
40 bring the Price of Whoredom, as an Offering, 
unto the Houſe of God (c). Thus when Judas (d) 
gust back the Wages of his Treaſon, the chief 
Frictts thought it not lawſul to put it into the Trea- 
197 And thus it is a known Proverb, That a Fa- 


1/elcom thrives on an ill-gotten Eftate (1). Therefore 


dot 


4 2 * no means aſſent to what Grotius deli- 
Ne eB, ag N the time of performing the Villany, 
(0 n uf SN Efficacy of a Vicious Promiſe, remains 
"I "© Ry LION as doth the 5 of conditional 
— nil 5 the Condition be made good, and of 
ar e avout things at preſent Impoſſible, till the 


ili L tall under our Power, as we have 
pain: B mu they will, at our firſt making the 
L 00% ut that when the Fact is once is committed, 

gatron then breaks out, and exerts its Force, 


Cup. VII. Of the Matter of Promiſes and Covenants, 8 


Grotins (a) obſerves, That a Promiſe of this kind 


which was not at firſt entirely wanting, (in as much 


as the thing was done by mutual Conſent, ) but 
was only hindred from diſplaying it ſelf by that Vice 
or Defet, with which it was attended; namely, its 
contributing to the Commiſſion of a Sin. But ſhould 
we admit this Doctrine, the Edict ot Natural Law 
torbidding us to enter into Covenant about unlaw- 
ful Matters, would be void, it when the wicked 
Terms of the Covenant on one ſide were put in 
Execution, the other Party muſt by the Law ot Na- 
ture be bound to ſtand to his Agreement. What 
an inſignificant Order would it be to prohibit Thett, 
if the Act of ſtealing being once over, the Goods 
were to remain in the Poſſeſſion of the Thiet, with- 
out Blame or Danger? And that Remark is very 
falſe, © That there was not Originally wanting to 
the Vicious Covenant, an internal torce of oblig- 
ing; but that it was only kept in Suſpence upon 
„account of the attending Wickednefſs, till fuch 
time as it ceas'd to be an Incentive to Sin. For 
to give a Pact an inward Obligatory Force, it is 
not enough that it be made with the Conſent of 
both Parties, but the Subject of it ought to be ſuch 
a thing as Men have a Right and Power of diſpo- 
ſing of at their Pleaſure, Otherwiſe if mutual Con- 
ſent were ſufficient to produce an Obligation, it 
would be eaſie to overthrow all Laws, ſhould Men 
but enter into a Covenant to break them; and thus 
the Law of Nature would maniſeſtly contribute to 
its on Deſtruction. It is our Judgment then, that 
with regard to the Law of Nature, neither the Actor 
of a Villany, can by any proper Right demand the 
Wages promis d him, nor is the Perſon who hired 
him bound to pay the Reward by any inward Tie 
affecting the Conſcience. And that therefore the 
Court of Natural Juſtice, does not think it ſelf con- 
cern'd to enquire, whether or no a Man has com- 
mitted a Wickedneſs, gratis, or to trouble it ſelf in 
giving him Relief. Indeed, if the Cut-throat here, 
or any other Man retain'd for the Execution of 
ſome unjuſt Violence, ſhall upon the other Parties 
refuſing to pay him his Hire, do him ſome Miſchief 
in Revenge, no body will pity the Sufferer, nor 
think that he has been treated injuriouſly, but on- 
ly that he has been dealt with in his own way. 
This then we muſt obſerve, That although Cove- 
nants in themſelves Vicious, are not Obligatory by 
any Intrinſical Force or Vertue, nor fit to produce 
an Action in Courts of Juſtice, yet they have ſome 
kind of Effect upon a Man, who having at firſt 
freely conſented to them, refuſes atterwards to make 
them good. For they hinder him from having a- 
ny Right to complain of hard Uſage, in caſe the 
other Perſon violently bring him to a Compliance, 
or inflict ſome Evil on him for his Refuſal, It is true 
the Law of Nature forbids, that a Man ſhould have 
forteited his Claim, by another's dealing injuriouſly, 
or be compell'd to pay what he does not jultly 
owe, or ſhould be puniſh'd for denying ſo unrea- 
ſonable a Demand. But he who agrees to a yici- 
ous Covenant, does by that very Act quit all claim 
to the Favour of this Law, in as much as he en- 
deavours, fo far as he is able to give another an un- 


(1) This Prov 


(4) Ub. 2.c.11 f 
ene! ichly laden into 
E Deuteronim, XX11, 


9. (6) Thus Apollonius Tyangus (in Philoſtrat. l. 30 7 


„ 
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Mr. Barbeyrac's N OTES on S 8. | 


2 erb, as any Man may perce' | AM . 
20ure y Man miy perceive, makes nor much ro our Author's putpoſe ; uſe it is deſigned to ſhew, that 
n Goods will not proſper, and that they vaniſh as they came. Las Lac Fr * : a 
1H n 1381 Edit. Aorel. pariſ.) having promiſed to bring 
the Hands of Pirates, led em a quite contrary Cour 05 and deluded their Ex pectations of Booty. 
18 Feſeph. Antiq. 4.8. (d) See Matth. xxvii. 6, „ | 

aus. 
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Of the Matter of Promiſes and Covenanta. 


— a Ae. . one 


ve Occaſion by their own Fault (2). For In- 
Nance, the Law of Nature forbids, that a Virgin 
ſhould be rob'd of that Title and Character againſt 
her Will; yet if ſhe once conſents to her owh Dif- 
honour, ihe has ſuffer'd indeed an irreparable Loſs, 
but ſhe cannot r of any Injury that has been 
done her (3). And thus too in Common-wealths, 
where Duels are ptohibited by Law, a Man who has 
receiy*d a Challenge, is not bound to come into the 
Field, though he has given his word to appear. Yet 
i he freely meets his Antagoniſt, and happens to be 
wounded in the Incounter, he cannot ſay, that he 
8 ſuffer d Wrong, or demand the Charges of his 
re. 7548 

- Grotins in favour of his Opinion, urges the Ex- 
ample of the Patriarch Judah in the Scripture (a), 
who appear'd very earneſt and ſollicitous to ſend 
Thamar the Price of her playing the Harlot. To 
this Mr. Selden (b) anſwers, That ih the Judg- 
ment of thoſe times it paſs'd for lawtul, tor a 
Woman free from Marriage, and other Reſtraints, 
* to beſtow her ſelf upon a Man, without any Con- 
dition of living together; and this either Gratis, 
or for a Reward. And that therefore this Agree- 
ment was able to produce a Good and Valid Ob- 


+ ligation, being made about a Matter, which if 


not Naturally, yet was czvilly Lawſul, or accord- 
ing to Opinion of States and People in thoſe 
6. — We may 2 — _ —— 
they ought in point of Generolity to pay ſomething 
for the purchaſe of their Pleaſures, And beſides, 
Fudah might not expreſs ſo much Care and Con- 
cem-(4,), leaſt the Harlot ſhould loſe her Wages, but 
leaſt he himſelf ſhould loſe his Staff and Ring, the 
Pledges he had left in her Hands. Another Argu- 
ment on Grotzw's ſide, may be alledged in that Paſ- 
{age of the Roman Laws (c) (5), V bat is given to a 
Styumpet cannot be recover*d;yet not becanſe bothPartics 
are in a Fault; for indeed the whole Offence, as to 
this Point is on the ſide of the Giver. *Tis vicious in 
the Strampet, to practice ſuch a Profeſſion, but *tis 
wot victous in ber to r2cectvs the Fees of ber Profeſſion, 
'Fhe meaning of, which Determination 1s no more 
than this; though to make an open Trade of Lewd- 
neſs, and to own as much before the AÆdiles, did not 
tall under the Penalty of the Laws in the Roman 
State, yet all Good and Vertuous Men, thought it 
moſt Baſe and Scandalous to engage in ſuch a way 
ot Lite. However, when Perfons had once fix'd 
themſelves in fo vile a Calling, they contracted no 
new Vileneſs, by making the uſual Gain and Ad- 
vantage of it. Or to fpeak more ' conciſely, the 
Buſineſs was thus; the Romans granting Toleration 
to Courteſans, the Bargains and Contracts made on 
the Score of that Profeſlion, were in their Law ad- 
judg'd to hold good and valid. Ovid indeed, hath 


; WR" 


3 Boox fl 


juſt Power over him. And thoſe Evils are adjudg d accuſed theſe Bargains of Injuſtice upon mother 
to fall. very deſervedly on Perſons, to which they Score. C Teen 


Sola viro mulier Spoliis exultat adempti:- 
Sola locat nodes, 1 locanda N früeyn fan 
Et vendit quod utrumque j uvat, quod nterque pet her 
Et pretium, quanti gaudeat, iyſa facit. 
Qua Venus ex aquo ventura eft grata duolu; 
Altera cur illam vendit & alter emit? 
| Amor. Lib. I. Ep. 10. v. 29, G. 


Tis the Nymphs Privilege the Spoils to win, 
To let her Nights to hire, and traffick'with het din 

She ſells what both enjoy, what both invite, 
And ſets the Price upon her own Delight. 
What both with Pleaſure doth alike ſupply, 
"Tis hard if one muſt ſell and tother buy, 


This ſtill remains true, That a Man cant 
fairly pretend to be diſpleas'd with a piece of Wick. 
edneſs, which has been undertaken with his Conſent 
and for his Service. vt 1 AR 


Medea to Faſon, in Ovid's Epiſt. Ep. 12. 121, 122, 
Ut culpent alii, tibi me laudare neceſſe eſt, 
Pro quo ſum toties eſſe coacta nocens. 


Others may blame, you muſt of Force c 
For whoſe ſweet {ake J dared fo oft offend. 


 MNiſus to Minos, Metamorph. I. S. v. 130, 111, 
Scclus hoc patriaque, patrique, Officium tibi ſit, 


What's to my Country, and my Friends a Sin, 
to you's a Kindneſs.  _ 


Senec. in Medea. v. FOO. 503. 
i prodeſt Scelus, is fecit. 
\ Tibi innocens ſit, quiſquis pro te eſt nocens. 


The Gainer by a Villany is deem'd the Ad; 
he that ſins for you, ſhould in your Eyes be ſpotlels 
Innocence. | 


Though it be a very uſual, and a very — Cy 
ſtom of Princes, to take the Benefit (in ſome Gr 
ſes) of Men's Treaſons and Villanies, and to punili 
the Traytors and the Villains, that the Infection may 
not ſpread by Encouragement. Of this Proceeding 
we have a very remarkable Inſtance, recorded by 
Paulns wa ev in his Hiſtory (4), Sulpitius having 
been voted in Senate a Publick Enemy, was brougit 
into their Hands by the Treachery of his own Slave; 
the Conſuls, with a wiſe Diſtinction, order d the Fel 
low to be preſented with his Freedom, as a R 

for his Service to the State, and to be caſt headlons 
down the Tarpeian Rock, as a Puniſhment for be 
traying his Maſter. Add Zonar. Tom. III. in This 
phil. ab initio. 


* * At a = I Sa nnn that. tn th 
* 


— 


(2) It.is a Maxim of the Roman Lawyers, Quod quis ex culpa ſua damnum ſentit, non intelligitur damnum ſentire, He that bring 
a Loſs on himfelf b his own fault, is nor ſuppoſed to ſuffer any. Digeſt, l. 50. tit. 17. $ 203. 

(3) Though in this Caſe Ovid's Rule commonly holds true 150% 
by  Crimine dotata eft, demeruitque virum, Epiſt. Heroid. 6. 137, 138, 
She brings her Portion in her Crime, and wins the Husband in the Spark. 


) He mighriy ferred; ana that with Reafon, that if his Pledge were known to the World, his Wickedneſs would be divus 


and himſelf expoſed to the Scoffs of the Inhabitanes. And for this Reaſon *rwas that he did not go himſelf to find 15% 4% 
(5) Sed quod Meretrici datus, repet nen pot eſt, ut Labeo G Marcellus ſcribunt, ſed nova ratione non ea, quod ut riuſque turpl 


ver/atur, ſed ſollus dantis; illam enim tur piter facere, quod ſit Meretrix, non turpiter accipere, cum ſit Meretrix. Digeſt. l. 12. * 
De Condition e ob turp. vel injuſt. cauſam, leg. 4. 8 3. | 


155 85 oy ＋ 20, Ce. (6) De J. N. & G. I. 5 c. 3. (c) Lib, 4 1. 3. D. de Condict. ob, turp. Cauſ. & l. 12. tit. 3. 
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IX. The third Queſtion moved on this Head is, 
wether a Reward given for Villainous Service, may 
e redemanded or recover d. And here the Law of 
Kature affords no Pretence for ſuch a Recovery, pro- 
vided the Receiver has not dealt OI with the 
ther Party. And the other has not ſuſtained a 

eat Damage (1). In as much as the Giver by de- 
hrering up the thing promis d, intended no doubt 
io transfer the Propriety of it: and this too in way 
if Debt, in Conſiderttion of a Service pertorm'd 
ir him, which he himſelf valued at this Rate. Now 
ve know that when any thing is given, even Gratis, 
all Right of Recovery ceaſeth. Nor will it alter 
the Cale to urge, That the thing was here obtain'd 
n an unjuſt Title, and by Ways and Means ex- 
preſſy forbidden by the Laws. For this Allegation 
annot with any colour be made by the Perſon who 
gre the Reward; in as much as he voluntarily 
bargain'd for the wicked Service, and when that 
was perform for him, thought himſelf to receive 
ſomewhat equal in value to the Price agreed upon; 
nor can he complain of a Villany, of which he 
himſelt was the Principal Author. Indeed the I! 
lyality of the Means by which the Reward was ac- 
quired, it conſider'd in regard to the publick Au- 
thority, ſhall produce this Effect, That it ſhall be 
in the Magiſtrates Power, to take the thing from 
the Receiver by way of Puniſhment, and ( if he 
ſees fit) to reſtore it to the firſt Owner. For In- 
ſtance, 11 a cunning Strumpet ſhall chouſe an un- 
wary young Man out of a conſiderable Sum of Mo- 
ney, the may fairly be obliged to refund; ſince e- 
ven in the moſt vicious Bargains, ſome Shadow of 
Juſtice is kept up, and the Laws of Contracts in 
ſome fort obſerv d. | 

hut tarther, ſince it is accounted moſt baſe and 
rilcin a Man, to demand a Reward, for doing a 


mis d or given for a thing before quſtly due to us, 
may be with-held or recover'd. Some anſwer abſo- 
Iutely (a), That if we reſpect the Law of Nature, 
Promiſes of this kind are Good and Valid, fince 


„dale likewiſe are fo, which we make without any 
2 WW 1irticular Reaſon or Proſpect. Yet that at the ſame 
n une whatſoever Damage is ſuſtain'd by violent Ex- 
bon, ought to be fully repair'd. Perhaps the 
mA ulnels may be more clearl fettled. if we diſtin- 
um whether the thing which we ſay was before 
de to us, was due upon an Imperfect, or upon a 
a berkect Obligation. If the former, our Promiſe of 


« Reward for it ſhall hold good, and we cannot 


ting which it is his Duty to perform Gratis, it is 
made another Queſtion, whether what he have pro- 


perhaps coſt me no Trouble, yet if I bargain to re- 
ceive ſome Conſideration on that Account, I may 
tairly demand the Payment, and the other Perſon 
cannot recover what he thus parts with; unleſs I 
forced him to make a large and unreaſonable Pro- 
miſe, by filling his Head with falſe Frights, or 
any other Stratagem of Knavery. Thoſe Promi- 
ſes are likewiſe Valid, which we make to incite 
another to the more read, and the more exact Per- 
tormance of his Duty. For theſe paſs for matters 
ot free Bounty and Gratuity. But if the thing was 
before owing to us in a perfect Manner (/), and yet 
the Perſon who is to perform it, refuſes Compliance, 
unleſs upon our Promiſe of a new Reward, we take 
this Cale to be the ſame, as in Engagements made 
through Fear or Guile, and therefore to require the 
ſame way of Proceeding. If then in a State of Na- 
tural Liberty, a Man refuſe to pay me my due, it 
is plain he does it upon Preſumption of his own 
Strength, and becauſe he believes it is not in my 
power to compel him. And conſequently, if he 
deny to fulfil a Covenant fairly made, without a 
new en Condition, he immediately gives 
me juſt Cauſe of uſing Hoſtility to reduce him. 
And if my preſent Affairs will not permit me to 
engage in a Method of War, but incline me to a- 
gree, though on hard Terms (2), I may afterwards 
require Satisfaction for the Damage I now ſuffer, 
unleſs I end the Matter by an Act of voluntary For- 
| ap Yet it quite alters the Caſe, it his denial 

id not proceed from meer Untaithfulneſs and Wick- 
edneſs,but from his being able to ſhew that he was ex- 
—_ injured in the former Covenant, to which 
he now demurs. As for the Members of Common- 
wealths, if they refuſe to anſwer an old Bargain 
without ſome additional Reward, they will be 
— to be honeſt by a Courſe of publick Ju- 

ce. 

To this we may add the Diſtinction of the Ro- 
man Lawyers (c) in Caſes of Vicious Service, whe- 
ther the Fault or Wickedneſs was on the part of the 
Receiver only, or of the Giver only, or ot both. In 
the firſt Inſtance, they allow an Action of Reco- 
1 but not in the other two. | | 

. We are likewiſe Morally unable or uncapable 
to perform any thing (i), or to oblige ourſelves to 
ſuch Performance,about the Goods or Actions of other 
Men; which are not ſubject to our Pleaſure and Diſ- 
poſal. And being thus independent trom us, we 
cannot by any Act of ours, whether of Promiſe or 
of Bargain, give another a Right over them, by Vir- 
tue of which he ſhould claim them as his Due. Hence 


el * for Recovery. Thus for Inſtance, the *tis a Rule with the Civilians (2), © That in caſe 

ot Humanity obliges me to ſet a Traveller in © one Man promiſe that another ſhall give or ſhall 

7 ay, and though ſuch a piece of Service may “ do ſuch or ſuch a Thiag, neither of them ſhall 
6 — | A = 8 1 « "= We "a 4 4 4 * * 

het- 3 8 

(1) K | Mr. Barbeyrac's NOTES onS 9. 
(+ — what I have ſaid about this Matter in my large Note on 6 6, And l. 4. c. 13. 8 16. | 

7 wine hi 7. Hirtius affirms the contrary, and his Reaſon is, that by ſubmitting to a new —"_—_— tho' upon hard Conditions, he de- 

1106 i nel of his Right, And if one ſuch Agreement, adds he, made after War be valid, why ſhould ir not be ſo when Men 

that Means to avoid it. Bur ſee |. 8. c. 8.51. | 
(1) Ad : Mr. Barbeyrac's NOTES on S 10. | | 8 
Ty Treat) 12 things which are not in our Diſpoſal, altho* otherwiſe they really belong to us. See what I have ſaid in 
ames, J. 2. c. 4. S4, Cc. 

ges, 150 2 — Words are, Si quis alium daturum facturumve quid promiſerit, non obligabitur, niſi ſi ſpondeat, Titium quinque aureos datu- 

1 | rut, JI. 3. tit, 20. De inutil, Stipulat. $ 3. See Cujas's Obſerv. 12. 36. 

7 ; 

r.) 194) Fre Grotius, I. 2. c. 11. ſ. 10. (b Add. I. 12. tit. 5. D. de Condi#. ob turp. cauſ. (e) Liban. Orat. 5. I receive only thoſe 
1 * which the Law allows me; and where is the Favour in this Caſe. He that hath been obliged with a Kindneſs, ought 
the Nec 12741 to his Benefattor. But we can owe no ſuch return to a Judge, who doth not act out of fayour to us, bur as 

eſſuy of the Law diretts him. 


tL 2 « ſtand 
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5 | 1 
4 ſtand obliged (3). Which is very juſt and true, But if the third Perſon be one placed under n Duty 2 
if we ſtick to the bare Words of ſuch a Promiſe, Governance and Command, his Things or Action vercigr 
Put becauſe it ſeems inconvenient, that an Act ſe- are not accounted anothers, but my own; ſo far a It is 
riouſly undertaken ſhould produce no Effect, we are my Authority over him extends. And thus fr! 4-xcy it 
apt commonly to interpret Promiſes of that kind in can by Promiſe or other Engagements effe&yz|] Time C 
this Senle, That the Perſon Promiſing, will take the diſpole of them, ſo as not only to bind my ſelt t iffere 
care to bring the other Party to Performance (4), in fee the Agreement made good, but to cauſe that the thing b 
whoſe Name he now ſecms to make the Engagement. Perſon in whoſe behalf I tranſact, ſhall as ſoon u thers 
But if I make a Promiſe to a Man in ſo expreſs and he is acquainted with my Pleaſure, be obliged by WY hence | 
direct Terms as theſe, that I will endeayour to pre- vertue of my Power over him, to perform the Cc. liſpoſe 
vail on a third Perſon, to do for him ſo or ſo; Iam dition, Though the common and regular way of BW fer pl 
then obliged to labour by all means morally poſkble, proceeding in theſe Caſes, is to apply to the princi Contra: 
to move that Perſon to a Compliance. We ſay by pal Promiſer, and to require him to force the Pr. dave 
all means morally poſſible, That is, ſo far as the other {ſon under has Care and Direction to a Compliance; 
Man can honeftly deſire me, and ſo far as is conſi- and upon rhe Obſtinacy and Default of the govern! 1 K 
ü d Method of Civil Life. Party, the Action at Law ſhall lie againft hi ere, 
ſtent with the Nature and Method of Civil Lite, Party, the Action at Law ihall lie againft his Go WW nen bi 
And if in this Caſe, I omit nothing on my Part (5). vernour, unleſs he has reſign'd his Charge, and Je 0 
See Grotius, Book II. c. 11. ſ. 22. and Book III. c. 21. him wholly to his own Diſpoſal. follows, 
ſ. 30. And yet the third Perſon refuſe to grant the XI. Laftly, I am Morally incapacitated make z (3) U 
Requeſt, I am not bound to make good the De- Promiſe with any Effect, to a third Perſon, about Ix 
fault ; unleſs this was an expreſs part of my Pro- ſuch Things or Actions of mine, to which another Th 8 
miſe, or was implied in the Nature of the Buſi- has already acquired a Right; unleſs perhaps thi (4) 7 
neſs (6). But if I promiſe in this manner, Un- other Party be content to wave his Claim („, Author i 
leſs a third Perſon do ſo or ſo, Twill forfeit thus much, For he who by a former Engagement has made ab p-g 
it is manifeſt that it the third Perſon fail, my En- over his Right, can have no power left to {if 
nets will ſtand good againſt me, Somewhat poſe of it anew. And all Pacts and Promiſe (a) 6 
ike this we meet with in the Roman Conſtituti- might be cancell'd and eluded with very linie whoſoey 
ons (7), which decree that in caſe a Perſon diſpoſes Trouble, were weallow'd to enter into new ones, ei. * 
in way of Legacy, a thing which belong'd to ano- ther directly contrary to the former, or any way w_ 
ther Man, and which he knew ſo to belong, the inconſiſtent with them, as to the Performance. In 
Heir ſhall be obliged to redeem, and to reſtore it, this caſe therefore, the latter Contract is diſannuld x 
or if it cannot be redeemed, to give the value of it and render'd ineffectual by the former, or as we 
to the Owner. Yet certain it is, that a Promiſe ſhould rather ſpeak, the former ſhews that the lat 
of what kind ſoever, cannot lay an Obligation on ter can be of no Force or Uſe. Hence for inſtance, are 
the third Perſon, nor give the other Man a Right all thoſe Covenants void, which Subjects make either 
of requiring any thing immediately from him. among themſelves or with others, in prejudiceof the 
(3) So alſo the Digeſts direct, Quecung; gerimus, cum ex noſtro contrafFu originem trahunt, niſi ex noſtra perſons obligationis initiun Ty. 
ſumant, inanem adtum efficiunt, & ideo, neque ſtipulari, neque emere, vendere, contrahere, ut alter ſuo nomine rele agat, poſſunu, IL, Y 
Digeſt. De Obligat. & Action. I. 44. tit. 7. leg. 11. Certiſſimum enim eſt ex alterius contractu neminem obligari, Cod. I. 4. tit, 12, Ill 
Ne Uxor pro Marito, &c. leg. 3. 4 
(4) In this latter Caſe the Roman Lawyers themſelves affirm, That the Promiſe obliges. Qui ſi effeFurum ſe ut Titius dart, 
ſpoſponderit, obligatur, (i. e.) If he promiſed to procure that Titius ſhould give, he is obliged, Inſtitut. ubi ſupra. See Mr. Hirtins oy 
Diflerration, De Oblig. alinm datur, facturumve in Tom. 3. of his Commentaries and ſmall Tracts, printed in 1700, 
(5) So Livy, I. 2. c. 31. He ſeem'd to have ſatisfied his Obligation, in as much as he contributed nothing on his fide to hit- 
der the buſineſs from being per fornid. 0 
(5) This hath place only in ſuch Engagements where both Parties are concerned, and not in ſuch as are the pure effect of the t 
Liberality of ove of the Parties. See the Examples cited by Mr. Hirtius in the Diſcourſe laſt mentioned, Sect. 1. 5 8. or m 
(7) Theſe are the Words, Non ſolum autem Teſtatoris vel Heredis res, ſed etiam atiena legari poteſt, ita ut Heres cogatur ti. Lawy 
mere eam, & preſtare; & ſi non poteſt eam redimere, eſtimationem ejus dare Quod ita intelligendum eſt, fi defunctus ſciebat al. the Ti 
enam rem eſſe, non ſi ignorabat. Inſtit. I. 2. tit. 20. De Legatis 5 4 Idemque Juris eft, fi potuiſſes emere, oy non emeres. Dig, |. 3% 1 
leg 30. 56. The Reaſon of this Law, which appears at firſt ight very harſh and rigid, is, That che Teſtator is preſumed un- fit. B 
willing to do a thing ſo ridiculous as to give away what he had nothing to do with, that he is accounted to have bought the ARIES 
—— if it can be, if not, the Legatee muſt have an Equivalent. See Mr. Daumat's Laws in their Natural Order, 
Part 1. Lib, 4. tit. 2. Sect. 3. 5 3, Cc. 
Mr. Barbeyrac's NOTES on & 11. (1) ( 
4410 au 
(1) This Author in his Abridgment of the Duties of a Man aud Citizen expreſſes himſelf after a more general way, I. 1. c. 9 DARE 
$ 19. Unleſs the other waves his Claim of Right, (Ni/i ſorte in eum caſum quo alterius jus expiraverit) which may ficly be addel 
here. Mr. Thomaſi«s in his Inſtis, Furiſprud, Divin. I. a, e. 7. $ 95, 96, 97+ adds another Reſtriction to the Words recited, Un. (1 ). 
leſs he that hath promiſed may fairly hope that the Caſe may happen. So a Servant may ſafely engage himſelf ro ſerve another ſlipaſat 
Maſter, when the time which he is hired to ſerve his preſent Maſter is expired. And the Owner of an Houſe may ptomiſe io We out 
let an Apartment of his Houſe to another when the time which the preſent Occupier is to enjoy it is expired. But it Is a8 un. ſelling 
lawful Promiſe, and conſequently null, to engage himſelf to become a Subject of another Prince or State, upon Condition that Interdu 
the State of which he is a Member be ruin'd by a Civil War, or deſtroyed after ſome other manner. By the Roman Laws 00 1 Digeſt. 
can promiſe faithfully to give a Man a Freeman, when he is made a Slave, nor a publick Thing, upon ſuppoſition chat it may ve muſt 
become our private oſſeſſion. Nec impendenti erit ſtipulatio ob id quod publica res in privatum deduci, & ex libero ſer vii rt he ample, 
te - Sed protinus inutilis eſt. Inſtit. I. 3. tit. 20. De Inutil. Stipulat, S 2. And tis not without Reaſon, adds Mr. Thon 05 tie By 
Thar Chriftian Princes declare a Promiſe of Marriage made by a perſon married, in cafe his Wife or her Husband die, 0 ö Van i 
null, and puniſh both Parties that have made ſuch a Promiſe. Nevertheleſs, the ſame Author in his Fundam. Jur. Nat. = tio f 
and his Notes upon Huber. De Fur. Civ. ſays, That the Puniſhment inflicted in this Caſe ſeems to be very rigorous, and favours © "a, int 
Popiſh Principles about Marriage as a Sacrament. But Grotius thinks luch a Promiſe invalid in its own Nature. I. 2. c. II. $8, 0-3 15 . 
| | » bu 
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Duty and Allegiance they owe to their lawful So- his own Maſter, beſides the general Obligation im- 
vereigns (a) (2). plied in that State and Condition of Servitude, and 
It is a common Rule, That he who has the Prece- the Reaſon of this was, becauſe his Maſter had be- 
lncy in Time, bas the Advantage in Right. Not that fore a full Right over all that he poſſeſs'd, and all 
Time conſider d barely in it felt can make any ſuch that he could do to any advantageous Purpoſe; 
Difference; but becauſe the whole power over a If a Man, contrary to theſe Duties, ſhall have de- 
thing being formerly ſecur d to one Perſon, bars all ceived and prejudiced another by promiſing a thing, 
others from obtaining a Title to it afterwards. And which either was not his own, or was before other- 
hence too it comes to paſs, that a Servant cannot wiſe beſtow'd and ſecur'd, he ſhall be oblig'd to 
liſpoſe of his Labour (3), otherwiſe than his Ma- make good the Damage; and in many Caſes, ſhall 
ter pleaſes, to whom by Virtue of a former be liable farther to ſuffer the Pena ty of Coxen- 
Contract it entirely belongs. By the Roman Laws, age (4). 
a Slave could not enter into any Obligation, even with 


2) See Mr. Hirtius's Paremie Jur. German. J. I. c. 49, 50. The ſame Author in his Notes upon this place of our Text, ob- 
ſerves, that the Max im takes place chiefly in Conditional Bargains, which by the Roman Law are contracted by a ſingle Agree- 
ment, but as to other Engagements, tis not always true, Whereupon he alledges an Example of a thing fold to two Buyers, 
but deliver'd to the laſt. Bur fee what our Author further ſays, I. 5, c. 3. 5 5. againſt Grotins, whoſe Principles Mr. Hirtius 
follows, tho here he ſays nothing in defence of them. 

3) Our Author obſerves here, that according to the Roman Laws a Servant can't oblige himſelf to his Maſter, Sed Servus qui- 
dem non ſolum Domino (uo obligari non poteſt, ſed ne quidem ulli alreri, Inſtitut. l. 3. tit. 20. De inutil. Stipulat, $ 6. And the Rea- 
ſon is, adds he, T har the Maſter has a Righr to all the Goods, and profitable Actions, or Labour and Service of his Slave, as he 
x ſo, So that a Slave can't oblige himſelf ro his Maſter, but by the general Engagement he is under as his Slave. 

(4) Thus Cheats and Tricking is called in the Roman Law, which have not a proper Name; but chiefly chat ſort which our 
Auchor is ſpeaking of, as when one engages for a thing that belongs to another, or one thing for another; eſpecially if the firſt 
be of more value chan the laſt, As for Example, If one gives Copper gilt for Silver gilt. See Digeſt. I. 47. tit. 20. Stellionatus. 
and Mr. Daumat's Civil Laws, &c. Part 1. I. 1, tit, 18, Se, 3, | 


(a) Gramond. Hiſt. Gall. I. 3 He that is born under a Prince, doth originally engage his Faith and Allegiance to him; and 
whoſoever attempts to draw them away, is a moſt unjuſt Invader of another's Rights ; nor will any ſuch Covenant hold good, 
being made contrary to the Laws and Conſtitution of the Kingdom. He that gives his Promiſe againſt his Prince, is by the very 
AR releas'd from che Obligation. 7 
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C H Ap. VIII. 
Of the Conditions of Promiſes. 


I. How many ways is a Promiſe made? V. An Impoſfible and unlawful Condition. 
Il, Vhat is a Condition? | VI. The Addition of Place. 


Ill. A Condition refers to the time preſent, or the | VII. The Addition 4 Time. 
time to come. | | VIII. The difference hetween Bargains and Conditional 


IV. A Condition is either Caſual, Arbitrary or Mixt. Promiſes. 


Ci Engagements by Promiſe, this is far- oblige our ſelves abſolutely to ſuch or ſuch a Per- 
ther to be obſerv'd, that ſome are made 200) formance, and ſometimes we ſuſpend our Obliga- 
or ſomply, and ſome under Condition (1). The Roman tion, till certain Clauſes or Proviſo's are made 


Lawyers add to this Diviſion, the Determination of good. 5 
the Time and Place of their Performance. Vid. In- II. A Condition is an Appendage (1) added 
fit. B. 3. tit. 16. f. 2. & 5. Or that ſometimes we to ſuch Acts, as are productive of Rights and Obli- 


ew 
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Mr. Barbeyrac's NOTES on Chap. 8.5 1. | 

(1) Our Author himſelf alſo ſpeaks of theſe two Circumſtances a little farther, The Words in the Inſtitutes are, Omnis ſtipu- 
7 4 pure, aut in diem, aut ſub conditione fit Loca etiam inſeri ſtipulationi ſolent ———— Pure veluti QUINQUE AUREOS 
VARE SPONDEsS ? 1dque confeſtim peti poteſt. 

Mr. Barbeyrac's NOTES on 5 2. | 
1000 Sub conditione ſtipulatio fit, cum in aliquem caſum differtur obligatio, ut ſi aliquid fatum fuerit, vel non fuerit, committatur 
ve able, reluti, $T TITIUS CONSUL FUERIT FACTUS, QUINQUE AUREOS DARE SPONDES? luſtit. ut ſupra, 8 4. 
So, ry alſo to obſerve that there are Tacit Conditions included in an Agreement, which are not expreſſed, As if a perſon 
— hb his Eſtate makes a Reſerve of the Year's Profits, this Reſerve ſuppoſes a Condition that there ſhall be ſome Fruits on ir. 
Dj #1 para ſtipulatio ex reipſa dilationem capit, veluti ſi id quod in utero ſit, aut fructus futuros, aut domum ædificari ſtipulatus ſit. 
— 45. bit. I. de verber. obligat. leg. 7 3. in princip. See what is ſaid above c. 6. 5 2. Further, Mr. Hirtius obſerves here, that 
angle CiltingLiſh Conditions properly ſo called, viz. what the Lawyers call a Modus, and what we call a Condition. For ex- 
et have Land engaged, and [ ſell it upon Condition of freeing of ir at ſuch a time. In this Caſe the Roman Law allows 
New Ns to have an Action againſt the Seller to force him to free his Land at the time appointed, or let him into Poſſeſſion, 
mia 1 N eft, ut omni modo intra Kalendas Julias venditor fundum liberaret, exempta erit actio, ut liberet, nec (ub conditione 
ita * 5 4 intelligetur, veluti fi hoc modo emptor interrogaverit, Erit mihi fundus emptus, ita ut intra Kalendas Julias liberes ? vel 
"bing — a Titio redimas, Si vero ſub conditione emptio fata eft, non poterit agi, ut conditio impleatur. Digeſt. 1. 18. tit. 1. 
: Abend. empt. &c. leg. 41. init. So that ſuch a Clauſe does not ſuſpend the 2 nor diſannul it, that it has no ef- 
Which ch only prevents the exaction of the Engagement till it takes place. This ſort of Agreement may be referred to the Laws 
— Lawyers call ſub Modo, on Condition, that the Legatee ſhall do this or that thing, or with a proſpect of it. See the 
©Ontide ars upon the Digeſts, I. 35. tit. 1. De Conditionibus & Demonſtrat. &c. Hence it is, that Mr. Hirtius calls the like Clauſe 
'ed in mutual Promiſes and Engagements, Cauſa fina!is, propter quam aliguid ſit vel preſtatur, which implies, that it is 
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" Utgerher juſt, ſince in the Example that [ have alledged after him, we may clearly ſee that there is no final Cauſe or Mo- 
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gations, by Virtue of which their whole Force and 
Efficacy is made to depend on ſome particular E- 
vent, proceeding either from Fortune, or from hu- 
man Pleaſure (2). So that to the true Nature of a 
Condition, theſe two things are requiſite, firſt 
that it have the Power of deterring and ſuſpending 
the Force of the Obligation, and ſecondly that the 
Event expreſs'd in it do not as yet appear; at leaſt 
that it be at preſent uncertain, as to our Under- 
ſtanding. a 
III. Hence we may conclude, That thoſe additio- 
nal Clauſes are not properly Conditions, (though 
they ſeem to be ſuch in a Grammatical Senſe) which 
refer to the Time preſent or paſt, For Futurities on- 
ly are dark and obſcure to Mortal Apprehenſions, 


but as for things which are now before us, or have 


already gone over cur Heads, we have uſually a 
clear Knowledge of them; and therefore they can 
include no pcwer capable of ſuſpending our Aſ- 
ſent. And therefore it is given as a Rule in 
the DIrſtitutions (1), That Conditions which regard 
the time preſent, or the time paſt, as ſuppoſe 
J ſhould ſay, I will give ſuch or ſuch a Thing, 
f Titus has been Conful, or if Mævius be ſtill alive; 
o either immediately cancel and annul the Obli- 
gation, or elſe do not put it off at all, nor hinder 
it from being pure and abſolute. For 1t the thin 
annex'd tor Conditions, are not as they are ſuppos d 
to be, the Engagement is to no purpoſe; but it they 
are ſo, the Promiſe is valid as ſoon as it is made, 
and begins al ſolutely to oblige. Vet here it muſt be 
oblerv'd, That a Condition regarding the time pre- 
ſent or paſt, may be added to an Obligation, in 
caſe both or either of the Parties tranſacting, be un- 
certain of the Thing. And Promiſes of this kind 
ſcem to imply a convenient Space of Delay. In as 
much as nothing can be 5 ed by vertue of them, 
until it ſhall be made clearly apparent to the Pro- 
miſer, that the Matter inſerted as a Condition, has 
really happen'd; and the Proof of this muſt neceſ- 
ſarily take up ſome time. For Inſtance, a Man un- 
skill'd in 32 may be drawn in to promiſe ano- 
ther Perſon Ten Pounds, it Caſar ever paſs'd the 
Rhine. Now here before the Sum can be daim d it 


muſt be made evident from the Authority of Creq; 
table Hiſtorians (2), that ſuch an Adventure — 
actually perform d. Again, it I promiſe in ; 
manner, I will give ſo much Money, in caſe 
« Mevins, who is Travelling abroad, be fil alive; 
the other Perſon can then only require the Money 
when I have receiv'd certain Aſſurance ot Mz 
vius's Liſe. But if we take a cloſer View. of theſe 
Matters, we ſhall find that the above - mention d Pro- 
miſes, and the reſt of the ſame Nature, ought to be 
interpreted in this Senſe, I will give you ſo nuch 
if you prove to me that Ceſar paſs d the Rhine, or that 
Mavius the Traveller is now living; and thus t 
become truly Conditional; but then the Condition | 
not the Truth and Certainty of the preſent, or pof 
Act conſider'd in themſelves, but the future Prove 
ol it to the promiſing Party. It is certain therefore 
that il the Truth of the Matter inſerted, was known 
on both ſides, and the Perſons were in earneſt, the 
Promiſe is not Conditional but Abſolute, Apain, if 
both knew the Matter to be Falſe, the Promiſe ſhall 
aſs for a Jeſt, and conſequently produce no Obli- 
[avation. It a future thing be added which they 
knew muſt infallibly come to paſs, or ſuppoſe, if 
the Sun riſe to Morrow, tis generally agreed that 
ſuch a Clauſe ought not to be reckon d a Condition, 
in as much as the future Event being already known 
to be moſt Certain and Neceſſary, does not delay 
the Obligation, nor hinder it from taking place 
this very Inſtant. Yet becauſe we ought not 


eaſily to preſume that the Clauſe is added for no 


Reaſon, it is worth while to conſider, whether in 
ſuch a Promiſe, the Particle if be not put for the 
other Particle when (2); ſo that the Engagement 
ſhall not be Conditional, but only made tor a Day 
hence; as ſuppoſe thus, I will give ſuch or ſuch a 
thing to Morrow when the Sun riſeth. 

And thus we find that every Condition properly 
ſo call'd, includes ſomewhat which is at preſent 
uncertain, at leaſt to one of the Parties, between 
whom the Buſineſs is tranſacted ; and the Obligation 
remains in Suſpence (4), till the thing ſhall herat 
ter come to pals , or thall be demonſtrated by good 


— nn 


tive, but only a Stipulation, by which the Seller puts off che Delivery of the thing ſold, till he can redeem ir, which he engages © 
do at a certain time. Theſe fort of Promiſes may be referred to thoſe which are made for a certain Day, becauſe the time is al 
ways prefixed, or which will come ſooner or later, though it be not appointed Mr, Hirtius maintains with Reaſon, as ſome 
others do, that where there is a doubt, a Promiſe ought to be thought purely conditional rather than made on à ſure foot. 

(2) Our Author here includes fully the effect of Conditions, tor they not only ſuſpend the effect of an Engagement, but diſat- 
nul or change them where they are already. Mr. Daumat in his Civil Laws, &c. Part 1. I. I. tit. 1, Sect. 4. $ 6. ſays well, That 
Conditions are of three ſorts, according to the different Effects which they produce. The firſt is, ſuch as accompliſh rhe Eo. 
gagements that depend on them, as when tis ſaid the Sale ſhall take place if the Goods be delivered on ſuch a day. The ſecond 
is, ſuch as diſſolve a Bargain, as when tis ſaid, in caſe ſuch a perſon comes at ſuch a time, the Hire ot the Houſe ſhall be void 
The third is, ſuch as neither accompliſh nor diflolve an Agreement, only making ſome change in it, as if one agree that in cale 
an Houſe that is Lett be reſigned to the Tenant without certain Moveables which are promiſed him, the Hirer Thall have it {o 
much the cheaper. Read the fore quoted Section of Mr. Daumat. | 


Mr. Barbeyrac's NOTES on & 3. 

(1) Conditiones que ad preſens aut preteritum tempus referuntur, aut ſtatim infirmant obligationem, at omnino non differunt, velut!, 
SI TITIUS CONSUL FUIT, vel, $I MA UST DARE SPONDES ? Nam ſi ea ita non ſunt, nibil v:ilet ſlipulatio, ſin autem 
ita ſe habent, ſtatim valet, Inftir. I. 3. tit 16. De verbor. obligat. S 6, See Mr. Bynkerſhoek's Obſervat, Fur. Rom, |. + 
C. 15. | 

(2) I know not on what our Author grounds himſelf here, ſince in the Moment which Men treat, the Fact, either preſent r 
furure, on which the effect of a Promiſe depends, is poſitively true or falſe, the Obligation from that inſtant ſeems either a910- 
lurely null or valid, and conſequently no Condition properly ſo called can ſuſpend the Engagement, All that reſults from 1uc 
a Clauſe is, That the Promiſe can't be claimed till the truth of the Fact be proved; for as the Roman Lawyers ſpeak very well, Ee 
per rerum naturam ſunt ceita, non morantur obligationem, licet apud nos incerta ſint, Inſtitut. I. 3. tit. 16. De verbor. obligat. * 
Theſe fort of Promiſes paſs for Conditional only, when we treat about a matter of Fa&, of which there is no certaint) whet 
it will be true or no. For then the Uncertainty produces the ſame Effect as if the Clauſe depended upon a future Accident. 

(3) The Latin Conjunction, Si, which can't be expreſſed in our Language, is elegant in the Latin. e 

(4) Quia quecung, ſub conditione traduntur, ita demum fieri poſſunt propria (x peculiaria, ſi conditio conſummata eſt. Quint lian chis 
clam, 335. Mr, Airt ius, who quotes this Paſſage, obſerves at the ſame time, that the diſtinction made by the Roman L. pry 
Marrer agrees not with the Natural Law. The Lawyers ſay, that there is a difference between Engagements upon Condition an oe 
as depend on a Promiſe at a certain time. In the firſt nothing is due before the thing ſuppoſed exiſts, whereas in che other yo 
is a due from the Moment the Promiſe is made, tho? the perſon cant demand any thing till the time is come, Cedere diem 2 
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Cup. VIII. N 


Of the Conditions of Promiſes. $7 


Fyidence, to have already happen d. When the and Efficacy of the Promiſe lies in Juſpence , for it 


dition appears true, the Obligation begins to have muſt then be ſuppoſed to have been made conditional 


Kation expires with it. 
1 5 are commonly divided into Poſf- 
I and Impoſſible. The former are ſuch as make an 
Obligation depend on ſome Event, which may Na- 
rally or Morally happen. And are again ſubdivid- 
| into Caſual, Arbitrary and Mixt (m). A (a- 


a pure and abſolute Force; if the Condition fail, the 


ul Condition is ſuch as depends, either on the plea- 


fre of a third Perſon, not obnoxious to our Power 
ind Authority, or elſe on meer Chance arid Fortune 
in reſpe& ol us, as ſuppoſe in ſuch a Promiſe as 
this, 1 will give you Ten Pounds if Caius marries Ti- 
tia; or if it don t rain within: theſe three Days, Kc. 
in Arbitrary Condition is ſuch as depends as to its 
being or not being on the Will and Power of him, 
0 whom a Promiſe is made under that Limitati- 
on (2). But ſhould a Condition be annexed, de- 
ding on the Pleaſure . of the Promiſer ( 2), the 
= ement would be inſignificant , as if one 
mould Cay, I will give you Ten Pownds if I think fit. 
For the Senſe of ſuch a Speech amounts to no more 
than this : I make you an abſolute Promiſe that at 
reſent, and hereafter too, it ſhall be at my Choice, 
to promiſe abſolutely or not. And theretore the o- 
ther Party can hence require no Right, unleſs the 
Offer be afterwards improved to a tull and perſect 
gement; ſince the Condition here mention'd 
may be perpetually ſtopt, or eluded by the Promi- 
ſer. $0 that we may reaſonably ſay, That what is 
perfedly in our Power, ought not to be confounded with, 
or thrown among ft, matters of Chance and Accident. 
If the Condition be indeed in the power of the Pro- 
miſer, and yet ſuch as he 1s not able or is not willing 
always to elude, it muſt be enforced by ſuppoſing 
a particular Time, beyond which it cannot be de- 
fer d; as if I ſay, I vill give you ſuch a Summ of Mo- 
wy if 1 Marry, That is, when I Marry. 
From what has been hitherto offer'd, we may be 
able to explain more accurately, the Aſſertions of 
Grotus (a) upon the {ſame Head. He ſays, That if 
the thing promiſed, be not at preſent in the Power 0 
the Promiſer, but may he hereafter, then the Strengt 


Cc. 


That is, in caſe the Promiſer ſhould have it in his 
Power, Now this Rule we allow to hold good, pro- 
vided that the other Party knew the thing not to 
be at preſent in the power of the Promiſer. For o- 
therwiſe it looks like Knavery, when a Man expects 
an abſolute Promiſe, which ſhall begin to bind im- 
mediately, to put him off with a Conditional one, 
which cannot take place till hereafter. He adds, I 

the Condition whereby the thing promiſed, may be brought 
into our Power, be it ſelf in our. Power (J), we are 
obliged to do whatever is Morally fit and juſt, for the 

Performance of it. That is, if 1 promiſe you any 
thing, which at preſent it is impoſſible to me, but 
ny! by my Pains and Care be hereafter rendred 
pollible, I am bound to uſe all my endeavours, that 
I may become able to diſcharge my Engagement (a). 
For Inſtance, a young Student in the Law, promi- 
ſes a Man to plead all his Cauſes in the Court, if 
he arrive at any good skill in his Proſeſſion. Here 

according to Grotius's Rule, the Student is under 

an Obligation to ply his Buſineſs with his utmoſt 

Strength and Diligence, that he _y make himſelf 
fit for the Bar. But this will not hold, unleſs the 
Perſon promiſing, has expreſly declared or given fair 
Preſumption, that he will ſet himſelf in earneſt to 

the acquiring ſtrength for the Performance. Other- 

wiſe the Condition may be delay d in 1 We 

may obſerve too, That Grotius here uſeth the Term, 

Conditio Poteſtativa, quite contrary to that Senſe, in 

which we have above defined it; he makes it to be in 
the power of the Promiſer, we in the power of him 
to whom the Promiſe is directed. 

Laſtly, A Mixt Condition is that, the fulfilling 
of which depends partly on the Power of him, who 
receives the Promiſe, and partly on Chance; as 
thus for Inftance, I will give you a Sum of Mo- 
ney, if you marry ſuch a Gentlewoman, Now, this 
is not purely at your Pleaſure; for the Gentle- 
woman may refuſe your Suit, or may die before the 
Match is finiſh'd. 

We have only this to add, That a Condition 1s 
then look'd upon as perform'd, when the other Par- 


— — 


heat, intipere deberi pecuniam. Venire diem ſignificat, eum diem veniſſe, quo pecunia Fan Ubi pure quis ſtipulatus fuerit, oo 
t 


ceſſr, & venit dies; ubi in diem ceſſit dies, ſed nondum venit, ubi ſub conditione, neque ce 
in, Digeſt, J. 50. tit. 16. De verbor. ſignif, leg. 213. Hence they infer, that what Men pay through Mi 


, neq; venit dies, pendente adhuc conditi- 
ta e, before the Condi- 


non is fulfilled, may be recovered, as if it were not due; and 'tis not ſo in Payments made before the time. In diem Debitor, 
aces Debitor eft, ut ante diem ſolutum repetere non paſſit ſub conditione debitum, per errorem ſolutum, pendente quidem conditi- 
ne Tepetitur, conditione autem exiſtente, repeti non poteſt, 1. 12. tit. 6. De Conditione indeb. leg. 10. 16, See Laws 17 18. Bur Mr. 
Hirtius thinks, that it we judge by the light of Reaſon only, we may require our Due as well in the laſt as firſt Caſe. For 
(lays he) in both, according to the Roman Law, neither of the Parties can recant without the Conſent of the other, befoke the 
exence of the ſuppoſed Fact, or the Term agreed on, In both the Obligation deſcends upon the Heirs, in both Caſes there 
La be no Action at Law. All the difference then that can be is this, That the Condition may fail ſometimes, whereas the 

erm, either fixed or uncertain, will come certainly. Hence Mr. Hirtius concludes, contrary to the Opinion of many Doctors, 
that when we promiſe a thing which is not in Nature, and which can't take place, but on the account of a future Engagement 
legulated by the Laws, the Promiſe is really Conditional, tho' there be a time fixed; as if a Man promiſes any one the Fruits of 
Lear, and to give ſuch a Portion with his Daughter. For it ſuppoſes that there will be Fruit, and that the Marriage will be 
compleated. Vid. Digeſt. I. 23. tit. 3. De Jure Dotium, leg. 21. & J. 45. tit. 1. De Verb. Obligat. leg. 63. 


Mr. Barbeyrac's NOTES on 54. 
(1) We find this Diviſion in the Code, l. G. tit. 51, De Caducis tollend.s 7. Sin autem aliquid ſub coditione rel inguatur, vel ca- 

vel pdteſtativa, vel mixta, quarum event us ex fortuna, vel ex honrate perſonæ voluntate, vel ex utroq; pendeat, &c. 

2 Theſe fort of Conditions, 28 our Author obſerves here, are alſo called promiſcuous in the Digeſts, l. 35. tit. 1. De Con- 
Liban bemonſtrar. & c. leg. IT, 8 1. 

MEL Sn at is non valet in rei promittendi arbitrium collata conditione, Digeſt. l. 45. tit. 1. De Ver bor. Obligat. leg. 17. Illam 
a flipulationem, SI VOLTERIS DARI ? inutilem eſſe conflat, Ibid. leg. 45.$ 3. See alſo, the 108 Law, 5 1. & I. 18. tit. 1. 
9 Emptione, & c. leg. 7. princip. & l. 44 tit. 7. De Obligat. & Action. leg. 8. : R 

1 (days Mr. Tho ma ſiu in his Inſtit. Fur iſpr. Divin. I. 2. c. 7. $ 112.) Grotius had ſome Example in his Mind, as 

© Marry you if T commence Door, From whence Mr, Thomaſius inſers, that as he had nor a ſtock of Learning great enough 
amence Doctor in an Univerſity, a young Man who promiſes Marriage on that Condition may eaſily diſengage himſelf. 


(4) Lib, 2,c 11. f. 8.N.2. (b) si conditio ſit poteſtativa. 


ty 
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ty concermd, does himſelf hinder it from being 
per form'd (5). OI LI Fs ROT AIM 

V. Impoſkble Conditions (1), are either Naturally 
or Morally ſo; That is, ſome matters by the Nature 
olf things cannot be done, others by the Laws ought 
not to be done. © Such Conditions annex d (2), elpe- 
cially if both Parties knew them to be ſuch, do ac- Jr | 
cording to the plain and ſimple Conſtruction of the a Condition Naturally impothble, eſpeciall if the 
Words, rende tis Promiſe Negative, and therefore Party to whom it is directed, knows not that 1 
Null. In Buſineſs tranſacted between thoſe who Impoſſible, the Condition ſhall be Null, and the 
live in a State of Natural Liberty, a Condition na- Man reſcued from the Cheat and Deluſion. As for 
tnrally impoſible, does plainly thew that the whole thoſe Pats and Promiſes, to which vicious Cong; 
thing is void. Only with this difference, that to tions are annex'd (5), the Laws of all Countries mg 
deny ſome Requeſts, in ſuch a round about way, 
by making the Anſwer run Affirmatively, but 
clogg'd with an impoſſible Condition, is uſually 
reckon'd an Aﬀront ; when a plain Denial might 
not have been taken ill (a). And as to this Point, 
it the Condition be Morally impoſſible, the Cafe is 


EY 


Of the Conditions of Promiſes. Book III. 


the ſame, as if it were Naturally ſo. Should * 
other Pa Mong this vile Condition (3), and 
ctually fulfil it, how far he may then claim the p.. 
formance of the Promiſe (4), is eaſily to be gather 
from the 3 Chapter, 5 8. | 
In Commonwealths, Proviſion may be made! 


Civil Ordinances, that in a Promiſe utter'd nds 


private Men ſhould tend to the Subverſion of the 
Publick Eſtabliſhment. And thus the Roman 12 
diſannull'd all Impoſſible, Vile or Jeſting Cong, 
ons inſerted in Wills (6); becauſe it' was t 
moſt abſurdly unreaſonable, that Men in a Buſink 


nn 


6) The Author ſays here, the other Contracter. (Si per alterum ſtet, quo minus conditio impleatur.) But the Law to which 
he refers us ſhews that tis badly expreſſed ihro' Inadvertence. This is the Fact. A Man buys a Library upon Condition tha 
the Magiſtrates ſhall allow him a place to ſer it in; but he is the Cauſe himſelf why they deny him a place. Hereupon the lay. 
yers determine that the Seller may force him to take away the Books, and pay the Price agreed on, becauſe the Buyer prevenced 
the Performance of the Condition. 'Labeo ſcribit, Si mihi Bibliothecam ita wendideris, fi Decuriones Campani locum mihi vendidi 
in 9% eam ponerem, C per me ſtet, qua minus id d Campanis impetrem, non eſſe dubitandum, quin proſcriptis verbis agi poſit. Eq1 eti 
am ex v-ndita agi poſſe puto, quaſi impleta conditione, quum per empterem ſtat, quo minus impleatur, Digeſt. I. 18. tit. 1. D. contya· 
bend. Emptione, &c. leg. 30. Further, it is certain, and it is a Maxim of the Roman Law, That if either of the two Contracten 
hinder the Accompliſhment ot a Condition which *cis their Intereſt not to be fulfilled, whether the thing depend upon his ont 
Fact or not, the Condition is accounted as fulfilled in reſpe& to him, and the other has a full Right to require the performance 
of his Promiſe. The Lawyers extend this ro the Promiſe of Enfranchiſement, and to a Legacy by which a perſon is made an Heir 
upon certain Conditions; inſomuch that when the Slave, Legatee or Heir ſo made have performed what is expected on their 
part, they have gained their Liberry, Legacy and Inheritance. In Jure civili receptum eſt, quoties per eum cujus intereſt end tis 
nem non impleri fiat, quo minus impleatur perinde haberi, ac fi conditio impleta fuiſſet, quod ad Libertatem, & Legata, e ad Hen 
'inſlituricnes perdueitur, quibus exemplis Rtipulationes quogue commit tuntur, cum per promifſorem factum eſſet, 4% minus ſtipul ator condi. 
tini pararet, Digeſt 1. 50. tit. 17. De Diverſ, Regul, Fur. leg. 161, See alſo leg, 39. 174. of the ſame Title, and |, 35. tit. 1. De Condit 
C Dem. leg. 24. where we mult read with Hotman, Obſerv. 4. 28. Cujus intereſt conditionem NON impleri, Bs 


Mr. Barbeyracs NO Es on 8 5. * 

( 1) Impoſſible Conditions are not, properly ſpeaking, true Conditions. For they neither ſuſpend an Engagement, nor dit. 
annul and change an Agreement which is already valid. For they either cauſe the Promiſe to be abſolved from the beginning, 

or cancel the Engagement forthwith, or hinder it coming to an iſſue. Before we defined a Condition, we have diſtinguiſhed 
the different Sigmfications. Titius Obſervat. 237. Further, the Clauſe which contains an Impoſſible Condition, is either Af. 
mative or Negative. Our Author ſpeaks only of the firſt ſort. As for the other, tis evident that it abſolves from an Engage 
ment, as if we promiſe a thing to any one on Condition that he will catch the Moon in his Teeth, or commit Parricide, Se 

the ſame Mr. T'tius Obſerv. 239. We may alſo find ſeveral things about Conditions in General in Mr. Thomaſins's Diſcourle, De 
Filio ſub conditione, ſi fili»m probaverit harede inſtitute, and principally Chap. 2. Ir is the roth in thoſe printed at Leipſich. 

(2) Sub Impoſſibili Conditione fattam ſtiſ ul at ionem conſtat inutilem eſſe, Digeſt. I. 44 tit. 7. De Obligat. & Aion. leg. 1 $ 11, Nn 
ſolum ſlitulationes — ſed etiam ceteri quoq contr "tus, veluti empt jones, locationes——quia mea re, que ex duorum pluriumve conſe'ſe 
agitur, omnium voluntas ſpeftetur, quorum procul dubio in hujuſmodi au, talis cogitatio eſt, ut nibil agi exiſtiment appoſita ea conditiv 
ne, quam ſciunt ef): impoſſibilen, Ibid. leg. 31, See allo the Inſtitutes, 1. 3 tit. 20 De inutil. Stipul. 5 11. 

(3) Generaliter nnvimas turpes ſtipulationes nullius eſſe momenti, veluti fi quis homicidium vel ſacrilegium ſe facturum promitts, 
Digeſt J. 45 tir. 1 De Verbor. Obligat. leg. 26, 27. Item quod Leges fieri frobibent ——veluti ſororem ſuam nupturam fibi aliqus fi. 
puletur, Ibid. leg. 35 $ 1. The lame Lawyers fay, with Reaſon, that it hath place, when likewiſe the thing is afterward allon- 

ed by the Laws, becauſe we muſt judge of a Promiſe according to the time it was made in. Nullius momenti fore ſtipulation", 
perinde, ac fi ea conditis que natura impiſſibilis eſt, incerta eſſet, nec ad rem pertinet, quod jus mutari poteſt, & id quod nunc impoſt- 
bite eft, poſtea poſſible fieri, non enim ſecundum futuri tempor's jus, ſed ſecundum preſentis debet æſtimari ſtipulatio, Ibid. leg. 137 $6. 

(4) Tis plain, not. For every Promiſe made on ſuch a Condition is null in it ſelf, inſomuch that none hath Right to require 
the accompliſhment. Tis another Queſtion, whether we may require a thing actually given by virtue of a Promiſe made on ſucha 
Condition already executed? See what is ſail Note 2 upon $ 6 of the foregoing Chapter. 

(5) See the Texts quoted in Note 3, and Digeſt. I. 7. tit. 8. De uſu & hibitat leg. 8 81. 

(6) Thar is to ſay, the Legacies which the Teſtator makes to depend upon ſuch a Condition, were not allowed to be effectul. 
Sub Impoſſibili Conditione, ve! alio modo factam inſtitutionem faclam non placet vitiari, Digeſt. 1. 28 tit. 7 De Conditionibus, Inſtit. leg. i. 
Conditiones contra Edita Imperatorum, aut contra Leges, vel que Legis vicem obtinent ſcript e, vel contra bonds mores, vel deriſorie au 
bujuſmodi, quas Pretores improbaverunt, pro non ſcripts habentur, at perinde ac ſi conditio Hereditati, ſive Legato adjecba non eſſet, ci. 
Ppitar Hereditas Legatumve, Ibid. leg. 14. See Mr. Daumat's Civil Laws in their Natural Order, Part 2 J. 3 tit. 1. Sect. 8 6 18, Cs 
*Tis eaſie ro diſcern the difference as to Validity, which the Laws make here berween Promiſes and Agreements made between 
Men when they are alive under an Impoſſible Condition, or Diſhoneſt, and the Diſpoſals of a Teſtator attended with the like 
Condition. In the firſt the Condition is impoſed by the Conſent of both Parties, who knowing it, ſaw the Impoſſibility or Tul: 
p'rude of ir. They ought to be ſuppoſed to treat in ſport, ſo that if either of them make any account of it, tis ſo much the 
worſe for him, becau'e he knows how things were managed, and could have no reaſon to look upon it as a ſerious Action. Fee 
leg. 31. of the D ge/ts, De Obligat. & Afion. quoted Note 2 aforegoing, Bur 'tis not ſo in Wills. The Legatee has no knowledge 
ot the Teſtator's Deviſes, and ſo is to far from looking upon his Declaration as a Trifle, that he believes - acted ſeriouſly in l 
lai Moments, aſthough the Condition ſeemed to inſinuate the contrary. 


() When 3/i{tjades in Corn. Nep. c. 1, 2. ſummon'd the Lemnians to yield up their Iſland to the Athenian Power, they anſwer's 
in a ſcoffing manner, that they'd then ſurrender, when the North-wind, which was directly contrary co Athens, brought him from 
home to Lemnos, The General took no more notice, but failing by them, poſſeſſed himfelf of Ch-rſoneſus, and there fix d ks 


Sear and Command; and ſcon after return d to Lemnos, whither now the North. wind ditectiy carried him, and claim 'd chen 


P'romiſe; h's Home, as he ſaid, not being now Athens, but Cherſoneſus. The Inhabitants not daring to make Reſiſtance, fairly 


quitted the lilund ; but it was, non dido, ſed ſecinda fortuna adverſariorum capta, not won by the force of their Word and — 
gagement, bur by the good Fortune of their Enemy. Such was the Promiſe of Leſdeguier made ro Maphæs Barberini about pſ9 


fo 


ſeſſing the Romith Religion, which we find Gramond, Hiſt, 64. l. 16 p. 708. 


wiſely declare them void; leaſt the Contrach g 


6 
CHA 
{1 very 
tifling, 
VI. I 


place, * 
tor gra! 
jor perl 
Man c 
VII. 
ed, th 
exert it 
no Den 
Day (1) 
VIII. 
examine 
fer from 
ſemblec 
engager 
not bin 
the latt 
Article: 
hence 1 
Heads 
Cnditic 
our R 
ſhould 
Gallani 
ſuch a 


(1) L 
reipſa ha 
Digeſt. l. 
Dizeſt. 7 


(1) I 
Ste Mr. | 
of the c 
requires, 
qu? i'lo þ 
And Sen 


(1) $ 
(a) T 


« them 
the ſame 


Me 
Ex 
Und 
Which | 
* dy na 
ic W. 
more on 


5 WW —— 


S—_ 
> 


Go TT ox 077 


IT EET HSs alc > TO, i. 5: a #7 


or Agents, QC. 89 


Fuat. IX. of the Miniſters 


ſerious and grave, ſhould be put upon with 
fling and impertinent Clauſes (a). v5 

VI. It in Promiſes, mention be made of a certain 
Jace, without ment ion of a certain time, it is taken 
ir granted, that ſo much time ſhall be allow'd 
or performing the Promiſe, as will ferve to bring 
Man 1 into the place ot Action (I). 

VII. But in caſe a limited Time be expreſly ad- 
12d, this will cauſe that the Obligation ſhall not 
oxert its Effect till ſuch a Space be expir'd, or that 
do Demand ſhall be made before the appointed 
1 It may be convenient in the laſt place to 
examine in what Points theſe Conditional Promijes dit- 
er from Pats, and in what Points they may be re- 
C-nbled to them. In this then both thoſe kinds of 
engagements ſeem to agree, that as the former do 
at bind, unleſs the Condition be made good, fo 
the latter, when one Party forbears to pertorm the 
Articles, do by no means oblige the other (1). And 
hence it is a common Remark, that the particular 
Heads of a Contract are in the manner of ſo many 
(ditions, Some indeed make one Exception to 
our Rule about Facts; That in caſe any Article 
ſhould be added, not tor Uſe, but perhaps out of 
Gallantry or Complement, the Non-performance of 
ſuch a Matter thall not releaſe the other Party 


very 


Digeſt. Tit. De eo quod certo loco dari oportet, 1.13 tit. 4. 


And Senecas Excerpt. Controv. 3, 5. ſub fin. 


(i) See what is ſaid Lib. 5 c. 1199. 


Me Sene, quod dicam, factum eſt. Anus improba Thebis, 
Ex Ieſtamento ſic eſt e/ata : Cadaver 
Undlum ales largo nudis humeris tulit Heres : 


from his Obligation. But as little Indulgence as 


pothble ſhould be granted to this Exception; as 
well leſt Men ſhould abuſe it by applying it to the 
Principal Articles, as becauſe it is not to be pre- 
tum'd, that perſons would clog a ſerious Covenant 
with Claules impertinent and unneceſſary. Gra- 
mond. Hiſt, Gal. 1. 16. obſerves of the ſecret Arti- 
cles of Marriage between Charles the Firſt, when 
Prince of Wales, and Henrietta of Bourbon, that 
they were added by the moſt Chriſtian King in 
Complement to the Court ot Rome; neither Party 
imagining that they were intended to be kept. 

Promiſes under a Poteſtative or Arbitrary Condi- 
tion, do in this agree with Pats, that in both a 
Man muſt * ſomewhat on his ſide, before he 
claim the Promiſe or Bargain of the other Party. 
But in this they differ, that in the former the per- 
{on promiſing does not think it much his Intereſt 
whether the thing be perform'd or no; at leaſt he 
does not intend to o lige the other Party to a 
Compliance, but leaves him to uſe his own Plea- 
ſure, But in Facts, as the Reaſon why I have un- 
dertaken any Performance, is the proſpect of ſome- 
what to be done for me by the other perſon; ſo 
it he fail in his part, T amnot only releas'd at pre- 
ſent from mine, but I may oblige him by force to 
{tand to the Agreement. 


Mr. Barbeyrac's NOTES on 8 6. 
(1) Loca etiam inſeri ſtipulationem ſolent, veluti CARTHAGINI DARE SPONDES ? Que ſtipulat io licet pure fieri videtur, tamen 
reipſa habet tempus adjectum, quo promiſſor ut «tur ad pecuniam Carthazini dandam, Inſtit. I. 3 tit. 16 De Verbor. Obligat. S 5. See 
Digeſt. I. 45 tit. 1 leg. 73 in princip. & leg. 137 $ 2. As alſo Mr. Daumat's Civil Laws, Cc. Part 1 1. 1 tir, x Set, 3 $6. And 


Mr. Barbeyrac's NOTES on 5 7. 

(1) 1d autem quod in diem ſtipulamur, ſtat im quidem debetur, ſed peti prius quam dies venerit, non poteſt, Inſtit. 1 3 tit. 16 8 2. 
Se Mr. Daumat in the place above cited, & 7. Farther, it is certain that whenever there is no time fixed for the performing, 
of the thing engaged, the Promiſe is ferchwith to be executed, and will admit of no other delay than the Nature of the thing 
requires. Quotiens autem in obligationibus dies non ponitur, preſenti die pecunia debetur, niſi locus adjectus ſpatium temporis inducat 
92 lo poſſit pervenire, Digeſt. I. 45 tit. 1 De Obligat. & Aion, leg, 41 $1, See alſo Lib, 50 tit. 17 De Diverſ. Reg Fur. leg. 14. 


Mr. Barbeyrac's NOT ES on 88. 
(a) Thus Eumolpus's Will runs in Petronius, “ Let all thoſe to whom I have given Legacies, beſides my Children, receive 


* them upon theſe Terms and Conditions, That they cut my Body in pieces, and eat ir amongſt them before the People. Of 
the ſame kind is Tireſzas's merry Story in Horace, I. 2. f. 5, 84, & 


Co 


Scilicet elabi fi poſſet mortua : Credo 
Quod nimium inſtiterat vivent i.. 


Which place the Scholiaſt thus interprets, <* The old Gentlewoman order'd by Will, that her officious Heir ſhould carry her Bo- 


10 


y naked, well oil'd, upon his Shoulders to the Grave, with this pleaſant Thought, that ſhe might at leaſt ſlip from him now 
was dead, though he had ſtuck ſo cloſe to her during her Lite, that ſhe could never before eſcape his Importunity. See 


more on this Point in the Civilians, in Lib, 7. tit. 8. D. de uſu && habit, 


ec. 


Cana 


p. IX. 


Of the Miniſters or Agents concern d in contracting Obligations for 


other 


; We may Promiſe and Bargain for another. 


It How many ſorts of Commiſſions there are? 
I. Haifa Deputy die before he has finiſbed? 
Ile difference Letween a Deputy and Mediator, 


T of very uſual for us to confirm and ratifie Pacts 
oO Promiſes, not unmediately by our ſelves, 
Y ſome Agent or Proxy. What Rules are to 


Oblery'd in 6 | Wer. 
lerv'd in ſuch Proceedings, it is now our Bu- 


Men. 


V. How far another may accept a Promiſe for us. 
VI. Heirs can't accept a Promiſe for a perſon dead, 
VII. Of a Burden annexed to a Promiſe. 


VIII. The General Diviſion of Pads or Bargains. 


ſineſs to explain. This then is certain, that a Man 
is oblig'd, not only when he makes known his Con- 
ſent to the perſon towards whom the Obligation 
is directed, innnediately * his own Mouth, but 


alſo 


_ 
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Of the Miniſters or Agents 
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alſo when he ſignifies the ſame to another Man, 
whom he has impower'd to tranſact on his behalt. 
The Agent in ſuch an Affair is to be look d on as 
kind of Inſfrum?ntal Cauſe; in as much as he not 
only does all by another's Authority (1), but like- 
wiſe acquires no proper Right, brings no Obliga- 
tion on himſelf, reterring to the perſon with whom 
he is appointed to treat; but obtains a Right only 
for the perſon who has employ'd him, and to him 
indeed he ftands under an Obligation to manage 
his Concerns with Honeſty and Faithfulneſs. For 
thoſe Actions of another do produce an Obligation 
or a Right in us, and are conſequently to be eſteem'd 
ours, for the performing of which we have inveſted 
the other perſon with tull power, and have openly 
profeſs'd that we will acknowledge them for our 
own. But before a third Man can treat to any et- 
fect or purpoſe with ſuch a perſon, tis neceſſary he 
be well aſſur'd that we have choſen and conſtitu- 
ted him the Interpreter of our Will, and that we 
will account whatever he acts as perform'd by our 
ſelves. On this Foundation depend moſt of the 
Rules of the Roman Law concerning Deputations 
againſt the (2) Maſters of Ships for the Facts of 
their Deputics againſt (3) Merchants, for the Tranſ- 
actions of their Factors, and againſt the (4) Maſter 
of a Family for the Deed of his Slave, or his Son. 
II. Now we are wont to depute another to Co- 
venant in our Name, either by a general Commiſ- 
ſion (1), impowering him to do whatever he thinks 
moſt convenient for our Affairs; or by an expreſs 
and limited Form, preſcribing him both the Sub- 
ject and the Manner ot his proceeding. In the for- 
mer Cafe I ſtand oblig d by whatſoever he has con- 
cluded about the buſmeſs in hand, Honeſtly, or 
Bona fide, It is neceſſary to a1d this Reſtriction; 
for he cannot bind me by what he does treache- 
rouſly and with a knaviſh deſign of circumventin 
and abuſing me, in as much as when I conferr' 
ſuch Authority upon him, I muſt be thought to 
have ſuppos'd his Integrity as an eſſential Condi- 
tion. Wor. the acting bona fide, or uprightly and 
faithfully implies this farther, that what the Sub- 
ſlitute performs, ſhall not N from the Honour 
and Advantage of his Pyiucipal; at leaſt fo far as 
the preſent poſture of things will bear, For to be 
ignorant of theſe Points, is almoſt as groſs a Fault, 


as open Diſhoneſty (2). The ſame muſt be ſaid of 
thoſe Blank Papers with our Names ſubſcrib'd at 


tne bottom, which we often deliver to our Agents 
to be fill'd up and turn'd into Inſtruments ot Ob- 
ligation, Theſe ſhall not bind us at all, it any ſuch 
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Matters be inſerted in them, as are dif, 
the Nature of the Affair given in Charge, and { 
as we cannot be preſumed to have conſented to be 
We have a famous inſtance of ſuch a Chet 
Blanks recorded by Zonaras, Tom. 3. and by G0. 
cas, Tom. 4. in Roman. Lacapen. circa Princip Th 
Patriarch 1ripho being accus'd of extream Ignora 
and as one that was not ſo much as (a4 * 


Name in a fair Paper, before the Judges anne; 
This Paper Theophanes of Caſarea As, — = 
mal Reſignation, and ſo brought it to the Emperor: 
who, as the Plot had been laid, took hence an occaſi 
to eject the Patriarch. A Latin Poet, as our A. 
thor obſerves, ſharply reproves the Pope, who by 
ſigning Blank Papers, hath been the Cauſe of 1 
thouſand Forgeries, 


An pulchrum ſatis eft, & ſummo Praſule digun 
Impreſſas ſigno vacuas emittere chartas, 
vas poſit Lator variis inſcribere nugis . 
Cum volet & mij 4 hag afingere culpas, 
Gunthen, Ligurin. v. 656, 


If I depute a Man with limited Orders, he can- 
not lay an Obligation on me beyond the Bounds of 
his Inſtructions. 

It any Aſſent be ſent with a double Commi 
one Open, to ſhew the perſon with whom he is to 
tranſa&, the other Secret, preſcribing what Steps 
he ſhall take, and how far he ſhall proceed; it 
may be made a Queſtion, Whether the Agent ſhall 
oblige his Principal, if he exceed his private and 
ſecret Orders, yet ſo as to keep within his open 
Commiſſion, where the Affirmative ſide ought to be 
maintain'd (a). For by my open Inſtrufions I bind 
my ſelf to the third perſon, with whom the Con- 
tract is made, that I will ratify and make good 
what my Agent ſhall conclude on. And by my 
ſecret Orders I bind my Agent not to recede from 
ſuch poſitive Terms; in which point if he tran 
preſs, he ſtands accountable to me ſor ſo much as] 

ole by his Miſmanagement. But I am ſtill tied to 
perform to the third perſon, what was thus granted 
in my Name. For otherwiſe there could be 10 
manner of Safety in treating by Commiſſioners, i 
being ever to be fear'd leſt their ſecret Direftion 
ſhould differ from their open Powers; neither could 
there be a more ſpecious pretence made uſe of 1 
overthrow all Affairs tranſacted by Mediation, and 
to deceive and abuſe Men with vain Treaties (i) 
But it muſt be obſerv d, we ſuppoſe here, as in the 


— 


Mr. Barbeyrac's NOTES on Chap. IX. § 1. 

(1) Dſus autem procuratoris per quam neceſſarius eſt, ut qui rebus ſuis ipſi ſupereſſe, vel nolunt, vel non poſſunt, per alios poſſunt, vl 
agere, vel convenire, Digeſt. Lib. 3 tit. 3 De Procuratoribus, leg. 1 5 2. Poteſt quis per alium, quod poteſt facere per ſeipſum, Decte: 
tal. Lib. 6. De Regut, Fur. c. 63, Qui facit per alium, eſt perinde ac ſi faciat per ſeipſum, Ibid. c. 72. 

(2) It is called Adio Exercitatoria, which is treated of Digeſt. Lib. 14 tit. 1. pos 

(3) Adio Inflitutoria, ſee Digeſt. Lib, 14 tit. 3. Code, Lib. 4 tit. 25. And Mr. Daumat's Civil Laws, Ce. Part 1 Lib. 1 Ui. 16 


Sect 2 


J U. 


1 
(a] See Inſtit. Lib. 4 tit. 7. Quod cum eo qul in aliena poteſtate eſt, negotium geſtum eſſe dicitur, and Digeſt, Lib. 15 tit. 4. . 


Mr. Barbeyrac's NOT ES on S 2. 
(1) Procurator autem vel omujum rerum, vel uni ret eſſe non poteſt, Lib. 3 tit. 3. De Procuratoribus, & 1. 
(2) 4 Procuratore dolum, & amnem culpam, non etiam improviſum caſum præſtandum eſſe Furs auRoritate manijefle declarati, 
Code, Lib, tit. 35 leg. 13. See allo leg, 2r, and upon this whole Matter, Mr. Daumat's Civil Laws, Cc. Lib. 1 tit. 16 dect. 1,09 
(3) In fine, tis certain that a Man is bound by his own Hand, altho' he ro whom the Blank is committed fills it up other- 
wite than he intended, provided chere be no falſe Dealing berween the third perſon and him. This appears by the Kxampee 
which Mr. Hirt ius brings of a Man of Buſineſs, who being employed by his Maſter to borrow a thouſand Crowns, took up t 
thouſand upon his blank Bond; for here was no fault in the Lender, but in him only who imprudently intruſted his Depury. 


(a) dee Grot. l. Nen ſ. 12. 


(b) Vid. Memoires touchant les Ambaſſadeurs, p. 582, 383, 388. 
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concern d in contracting Obligations, &c. 


* 


91 
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©mer Caſe, that the Agent when he thus tranſ- 
reſſes the. Bounds of his private Inſtructions, did 
* not out of a diſhoneſt and treacherous deſign (a4). 

Il. If we make uſe of a Deputy in tranſinittin 
; Promife to another Man, and the perſon employ” 
uppen to die before he have declar'd our Propoſal 
© the other, or obtain'd his Aſſent, it is plain his 
Promiſe may be revok'd (1). For my expreſs Will 
in this Caſe was to contract an Obligation by the 
Words of this perſon only whom I intruſted with 
the Affair. And therefore although he may have 
eclar'd his Meſſage to a third Man, whence it may 
come to the Ears of the Party to whom it was dire- 
del, yet this way of communicating the Matter 
cn lay no Tie upon my Conſcience. For it was 
neither my deſign in the leaſt to render my ſelf 
lig d by the means of this third perſon, nor is he 
{ fully acquainted with my Will, as to give ano- 
ther any good aſſurance of it. But the Caſe is o- 
therwile as to a Bearer whom I intruſt only with 
Letters of mine, expreſſing my Pleaſure to a per- 
ſon at a diſtance. Though the Bearer die before 
he reach the perſon, and the Letters are deliver'd 
by another, yet this is no hindrance to the contra- 
ding of a firm Obligation. For here the Letters, 
and not the Bearer, are the inſtrumental Cauſe of 
the S and it ſignifies nothing to either 
of the Parties concern'd, by what hands the Deeds 
were convey'd and preſented, _ 
IV. On many other Accounts there is great dif- 
ſerence, whether a Man ad by my Deputation 
purely as a Meſſenger, and a Bearer of my Opini- 
on and Pleafure, or as an Agent and Mediator, 
with a liberty of inter ling his own Judgment in 
ſome Points of the Buſineſs. Which Grotius in 1. 2. 
c. 11.1, 17. thus expreſſeth in other Words, V he- 
ther the perſon be pitch'd on to ſignifie the N 1 
make, or whether he be aut horix d to make the Pro- 
miſe himſzIf. In the former Caſe, if I revoke my 
Promiſe before it hath been accepted by the other 


* F RO 


by a Commiſhon, can bring an 


Party, my Revocation ſhall ſtand good, although 
the Meſſenger being unacquainted with it, ſhould 
go on in ſignifying my firſt Reſolution. But it a 
Man acts for another in the latter way of Deputa- 
tion, unleſs the Change of Mind be notified to him, 
it ſhall be void, and his Principal ſhall ſtand oblig'd, 
it he * to ſettle the Buſineſs (1), as he was 
at firſt commiſſion d. For the Principal when he 
choſe to offer his Promiſe by ſuch an Agent, lodg'd 
the obligang Power in his Perſon, and not in his Poc- 
ket ; that 18, he intended hun not barely for the 
Meſlenger of his purpoſe, but for one that ſhould 
employ his own Judgment as well as his Bodily 
Service in the Affair (2). The ſame Diſtinction 
the Cruilians apply to the Queſtion, Whether a 
Grant ſhould hold good, in cate the Donor die be- 
fore it be accepted. Which they affirm, If the per- 
ſon deputed to carry the Grant were of the former 
kind, becauſe then nothing would be wanting on 
the Donor's part. But they deny it, if the Agent's 
was of the latter ſort; becauſe the Donor did not 
ſully make the Grant, but only order'd it to be 
made; or had not yet actually offer'd the thin 
but only given Commands A its being offer'd. 
Yet ſee Ziegler on Gratius, Lib. 2. c. 11. ſ. 17. where 
he delivers it as his Judgment, that the Donation 
may be accepted, in caſe the perſon deputed made 
ofter of it during the Donor's Life: But one would 
wonder how the other Party ſhould make any ſtop 
or delay at Acceptance, if the Donation be ſup- 
kg to have been thus communicated. Grotzms 
ays, that the ſame Rule is to be follow'd in deci- 
ding the Controverſie, Whether a perſon thus acting 
ction againſt the 
Jeir of the Principal or Donor, for Recovery of the 
Charges he hath been at ſince the Donor's Death, 
in executing his Orders (3). In which Caſe the 
Author of the Books to Herennius, I. 2. c. 13. in- 
forms us, that two Roman Judges gave a quite con- 


trary Sentence. 


—_— 


"anzatum, Inſtit. Lib. 3 tit. 27 F 10. 


tuiſl, 
Is. Se 
. 3. De Procurat. & Deſenſoribus, leg. G3. 


0 fly whether the 
»leans? And further 


1: obliged to make good his 
or after the Acceptation. 

bed with an ill M 
and he has accep 
dur ſelves in caſe 
nat we may revo 


(4) That is to ſay, There was no Tricking between him and the third Pa 
im whoſe Bufinets he manages; but the Engagement it ſelf ir not leſs valid in reſpect to the other Contracter by virtue of his 
—_, which are the Foundation of the Treaty, as I ſpake in the firſt Edition of this Work. Nevertheleſs I have obſerved 


that Mr. Hirtius maintains the ſame thing, and ſends us to his Diſcourſe, De Obligatione mandantis, & mandatarii contemplatu 
„, $ 2. which is in Tom. 3. of his ſmall Tracts and Comments printed in 1700. | 


Mr. Barbeyrac's NOTE on & 3. 


(1) $i adhuc integro mandato mors alterutrius intervenit, i. e. vel eju qui mandaverit, vel illias qui mandatum ſuſceperit, ſolvitur 


| | Mr. Barbzyrac's NOTES on F 4. 
(1) The Lawyers apply this Law here, Si mandaſſem tibi ut fundum emeres, po 
*, emiſſes, mandati tibi obligatus exo, ut damno afficiaturis qui ſuſcepit mandatum, Dige 


rty, otherwiſe he is ro make good the Damages of 


ea ſcripfſſem ne emeres, tu antequam ſcires me ve- 
Lib. 17 cit. i. Mandati vel contra leg. 


1k 300 alſo Lib. tit. 18 De Officio Præſidis, leg. 17. Clementin. Lib. 1 tit 4+ Chap. De Renunc iat one, and Coſtalius on Digeſt. 
( | d 


od Mr. Thomaſins in his Zuriſprud. Divin. Lib. 2 c. 7 $ 118. ſays, That we muſt diſtinguiſh ſeveral Caſes here, and examine 
Revocation of an Engagement be addreſſed to the Meſſenger, or ro him ro whom we are engaged by his 

we „whether the Revocation be ſent before the Promiſe was accepted? If the Revocation be addreſſed to che Meſ- 
„er, and he to whom he is to deliver his Commiſſion has accepted the Promiſe before he knew of the Revocation, the Promiſer 
Engagements, tho' he who was obliged to let him know it received the Countermand either before 

And ſo all that can be done is this, if the Meſſenger has given it contrary to order, he may be char- 
anagement of his Commiſſion But if the Revocation be addreſſed to him to whom our Engagements are made, 
ted che Promiſe before he received the Revocation, we muſt then obſerve whether we had a deſigu to engage 
the Promiſe were once accepted, or we were only ſuppoſed to have notice of an Acceptation? For it is clear, 

ke our Word by means of ſuch a Suppoſition. Bur if he ro whom we are engaged has received our Revocation 


ne he accepted our Promiſe, the Engagement is null, whether it be addreſſed to a third perſon or himſelf, For in this laſt 


rd 
© there is a Fraud in reſpect of the latter. 


Wt altho' he has ex 
Wy piece of Grou 
0 Ober vat. Lib, z c. 1, 2, 3, 4. 
whether the Nature 


ed 1 5 7 
r would be executed after his Death, 
eld to it. 


* 


3) Tis a Rule of the Civil Law, That a Commiſſion is of no F 


orce, when he that gave it is dead before the Execution; and 
prefly ordered his Proctor to do ſuch or ſuch a thing after his Death, unleſs it be to build him a Tomb, or 
nd for that End. This Mr. Noodt has ſhewed very well, againſt the Opinion of ſome famous Lawyers, in 
But if we conſider the Law of Nature, we may decide it by other Principles, vix. by examin- 

of the thing or the Circumſtances do probably make it appear, that he that gave the Commiſſion inten- 
For in this Caſe the Proctor ought to execute it, and all perſons concerned ought to 


Jane f We muſt alſo ſuppoſe that the Proctor knows of the Death of him that gave the Commiſſion; for if he were igno- 
Arie 2 d hatever he did in that time is valid by the Civil Law, which here follows the principles of Equity. Nam Mandatum 
bati 4 mote Mandators] fi tamen per ian rantiam impletum eſt, competere ad jonem utilitatis cauſa dicitur, Digeſt. Lib. £7. Man- 


de Corf1.4,. leg. 6 20 princ, 


See a.fo the Inſtitutes, Lib. 3 tit. 27 8 10. 
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V. As we may declare our Conſent to an En- 
gagement by an Agent or Miniſter, fo it is a Jar- 
ther Queſtion, Whether a third perſon may accept 
in our behalf, a Promiſe made to us by another. 
And here the Diſpute is not about thoſe perſons 
whom we have connmiſſion'd to make acceptance in 
our Name; for what we do by them we are ſuppo- 
{ed to have done our ſelves; and when we have 1n- 
truſted a Matter to another Man's pleaſure, our 
will and Conſent is included in his. But the Doubt 
regards only thoſe whom we have not in this man- 
ner authorized. And here Grotins obſerves (a), 
„That we ought to diſtinguiſh, Whether he who 
„makes us a Promiſe on behalf of a third perſon, 
& does addreſs and bind himſelt immediately to us, 
or whether he promiſes directly to the abſent 
party, and uſcth us ouly for Witnefles of the Act. 
That is, whether the Words run thus, Ipromiſe you 
that I will give Seius Juch a thing, and you are & it- 
ne /s of this my Reſolution. In the former Caſe, ac- 
cording to the Natural Senſe and Import ot the 
Promiſe, ſo ſoon as I have accepted it, I acquire a 
Right of taking care that the thing mention'd be 
trausferr'd to the third perſon, it he too will accept 
it; ſo that the Promiler in the mean time cannot 
revoke his Engagement. Yet he to whom the Pro- 
miſe was immediately directed, may remit it be- 
tore the third Man has declared his Acceptance. 
The Promile then ſeems on the whole, to amount 
to this, I will give Seius ſuch a thing, if you pleaſe. 
And conſequently it is in your Power and Choice, 
whether you will tranfer the Promiſe on Sezus,- or 
whether by refuſing the Offer, you will hinder it 
from coming to him by your Means. And this is 
all you can do; for if I am abſolutely reſolv'd to 
conſer the Kindneſs, I may perform it without 
your Mediation or Aſhſtance. But if you declare 
your Approbation of the Propoſal, I am not then 
at liberty to repent, before the matter had been 
made known to Seius; and if he joyn his Accep- 
tance to yours, the Promiſe ſhall by the Law of 
Nature be good and valid. Indeed the Roman 
Laws declar'd all thoſe Stipulations to be Null (1), 
which were made for the Benefit ot a third Man, 
without having a Penalty annex'd to them. And 
the reaſon they gave for their Judgment is this, 
That the original deſign of inventing Stipulations, 
was to enable a Man to obtain ſomewhat for his 
own advantage; whercas it the thing promiſed be 


- 
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cern'd in the Gain. But if I make a H 


to paſs to a third Man, he who obtains the Pw. 
does not ſerve his own Intereſt, nor is himſelfcq 


. - * * 1 | 

tion, that is, it I procure ſuch an roads 

this, Unleſs you give Seius an Hundred Poung ty 
J 


ſhall by way of Pumſhment pay me Fourſcore, I then 


acquire thus much Right at leaſt, that it 

make good the firſt Sum on my Friends ann 
I can demand the latter on my own, This Rul 
of the Roman Courts ſeems to have been introduced 
tor the leflening the Number of Suits. For the 
Judge might well rebuke the Importunity of fy) 
a Complamant, who ſhould give Aim and other, 
publick Trouble, without being himſelf concert 
or intereſted in the Aſtairs. And though it can. 
not indeed be ſaid to be no advantage to us, when 
by our Means we derive a Benefit on a third per 
fon, in as much as we thereby oblige him to x 
grateful ſenſe of our Service; yet it was thou 
very improper to grant a Man an Aion for the te. 
covery of a thing in another's Name, which that 
other Party could not demand in his own; and dn. 
ſequently to give a Man the privilege of purchaſing 
the Friendſhip of a third perſon at the Charges d 
a lecond. 

But in the other Caſe, when the Promiſe runs af 
ter this manner, I engage, or I declare before you, 
that I will give Seius Juch a thing, if you are net 
commithon'd by Sezus to accept the Offer (2), yar 
Agreement to it will have no Force or Vertye; 
you neither acquire a Right for your ſelf, nor fir 
Seius, who does not acknowledge your Act for his 
own. And therefore it ſignifies nothing, whether 
the Witneſs here yield his Conſent to the Promiſe 
or not; ſince it is not directed to his own proper 
perſon. And the Promiſer, in as much as Seas ob- 
tains no Right by the Witneſſes acceptance of the 
Propoſal, may revoke it without Injury; tho nt 
always without a breach of Conſtancy and Truth, 

VI. It is tarther certain, that it any Offer be 
made to a perſon yet living, by Letter, Meſſenger, 
or the like, and he happen to die before he has ac 
cepted of it, his Heirs cannot accept of it for him; 
and conſequently that ſuch a Promiſe may fairly 
be revoked. For the Promiſer ſeems plainly to 
have reter'd the Acceptance to the choice of the de. 
ceas'd Party, not to his Heirs. Nor is he preſume! 
to have thought of this Accident, or to have been 
willing that his Promiſe ſhould ſtand good upon 


Cee 


Mr. Barbeyracs NO ES on S 5. 

( 19 The Words are, A'teri ſtipulari nemo poteſt. Invent enim ſunt hujuſmod! ftipulationes ſive obligationes ad hoc, ut unuſqui ſie 
adquirat ſibi, md ſua intereſt. Ceterum fi alii detur, nhil intereſt ſtipulator is. Plane ſj quis velit hoc facere, penam ſtipulari eme 
niret, ut niſi ſit ita factum, ut eſt comprehenſum committatur, pene ſtipulatio etiam ei, cut nihil intereſt. Pænam enim cum ſtipulat® 
quis, non itfut inſp'citur, quid inter ſit ejus, ſed que fit quantitas in conditione ſtipulations. Ergo ſi quis ita ſtipuletur, Titio dari ni 
agit, ſed ſi adjecerit pznaut, NISI DEDERIS, TOT AUREOS DARE SPONDES ? Tunc committitur ftipulatio, Inſtit. I. 3 tit. 20 
De Inut J. Stipulat. S 19. / ? 

(Ar. Thomaſins in his Inſtit, Juriſprud. Divin, Lib. 2 c. 7 $ 119 obſerves, That we muſt carefully diſtinguiſh whether he whom 
we take to wirneſs have any Intereſt or no, That we give to a third what he accepts in his own Name, altho' without his Conſent; 
A diſtinction whick the Roman Lawyers have not forgorten, and of which they alledge an Example of a Guardian, who making 
over the Management of the Eſtate of his Pupil to another, engaged that he ſhould manage his Affairs well; or of 2 perſon de 
obliged himſelf ro give ſuch or ſuch a thing to his Commiſſioner; or of a Debtor, who engaged ſomething for his Creditor, 
he may not be obhiged hinfelf to pay, what he is engaged to give him, if he do nor diſcharge him ar the end of a certain Teri 
or to hinder him from felling a thing engaged till a certain time. For in this and like Caſes the Engagement is as valid as if the 
Promiſe had been direftly made to him ro whom we have promiſed. Sed et fi quis ftipulaturaly cum ej1s intereſſet, placuis ſti 
lationem valere. Nam hi u, qui pupilli tutelam adminiſtrare ceperat, ceſſerit adminiſtrationem contutori ſuo, & ftipuletur rem pupiz 
ſalvam fore, N intereſt ſtipulator is fieri, quod ſtipulatus eſt, cum obligatus fut nrus ſit Pupillo, ſi male ves geſſerit, tene oblige 
#19. | Ergo e fr quis Procuratori ſuo dari ſtipulatus fit, quod ſua intereſt, ne forte vel pena committatur vel pradia diſtrabantur, q#* Pe 
nori data erant, va et ſtipulatio, Inſtit. Lib 3. tit. 20 De Inutil. Stip.$ 19, In fine, this Remark of Mr. Thomaſivs is delive i 
ſuch a manner in the Edition of this Work, which I have, which is the laſt printed in 1702. that he feems to have fall'n upon 
another ſort of Promife, which is accepted by a third perſon without his Conſent, for having made mention of this after thc 
other, he adds, Sed in poſteriori caſ#, &c. but this, doubtlets, is 2 Miſtake in the Impreſſion for Priori ; for the Correttors hare 
over paſſed a great number ot others. 


(a4) Lib 2 c. 11 l. 18. 
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al 


a Suppoſition. We are often inclined to make 
33 * perſon, to be afterwards by him tranſ- 
rd to his Heirs, which we are by no means diſ- 

oled to give to his Heirs immediately; it being a 
rely material Point to conſider on whom we be- 
dow our Favours (1). | & 

VII. It may be in the laſt place be enquired, 
whether a Man can add a Charge or Burthen to his 
Promiſe, after the Words have been once deliver- 
ed (a). For that he may before annex what Condi- 
tions he pleaſeth, is true beyond Diſpute. This 
then may be done, ſo long as the Promiſe 1s not 
jet perfected by Acceptance, nor made irrecovera- 
lle, by the plighting of Faith for his Performance. 
For the other Party before he accepts of the Prof- 
ſer, can adquire no Right to it; and therefore in 
tle mean time, as the Promiſer may, if he thinks fit, 
utterly withdraw it, ſo he may load and clog it 
with new Conditions. But when a Grant is compleat- 
ed by the Act of both Parties, no farther Terms 
an be annex'd to it (1). Vid. Cod. lib. 4. De Do- 
wt. que ſub modo. | | 

"Twill be ask'd, What if the Burthen be added 
for the ſake and benefit of a third Perſon, as ſup- 
poſe I ſay, I'll grve you ſuch a Sum of Money, pro- 
vided you'll ingage to maintain Seius a Tear at the 
Unnerfity ? We anſwer, that he who binds himſelf 
under this Burthen, may recall it ſo long as Sczus 
has not yet confirm'd the Promiſe by his Accep- 


— 


_ ; before which it does not of Right belong to 


VIII. The moſt general Diviſion that can be ap- 
pied to Pats, ſeems to be this, all of them create 

Right, but in ſome that Right extends it ſelf to 
the common uſe of Mankind, in others it is limit- 
ed to the particular Benefit of certain Perſons, For 
the Lite of Men would have proved too plain and 
ſimple, had they not to the Ordinances of Nature, 
added their own Inſtitutions; by means of which 
their Proceedings were regulated, not only with 
more Convenience, but with more Comelineſs and 
Grace. Of this latter kind, the Principal are (1), 
Speech or Diſcourſe, the Propriety, and the value of 
Things, together with Sovereignty or Command; all 
which preſuppoſe ſome Univerſal Pa#s, Tacit or 
Expreſs, by Vertue of which they have been tied 
up to certain Forms and Rules. And the introdu- 
cing and ſettling of theſe Engagements, was what 
Nature herſelf, ſuppoſing the increaſe of Mankind 
to a great Number, directed and adviſed; as con- 
ducing in the higheſt degree to the Peace, and to 
the Ornament of human Lite. Having therefore 
finiſh'd our Enquiries about Covenants 1n genera], 
we. will proceed to examine theſe Inſtitutions, to 
diſcover on what Pa#s they are ſounded, and what 
Precepts of the Law of Nature, ſuch as we have al- 
ready term'd Hypothetical or Conditional, do ariſe 
from them. 


_ 


(1) The Words axe, Perfecta donatis conditiones non capit. 


lame Book, 5 4. Note 2. 
(a) Vid. Gret. I. 2 c. 11 f. 19, 


»„— 2» 


Mr. Barbeyrac's NOTES on 8. 6. 

(1) The Law is this, Neratius conſu tus, an quod beneficium dare ſe, quaſi viventi, Ceſar reſcripſerat, jam defundto dediſſe exiſtima- 
recur ? Reſpondit, non videri ſibi principem; quod ei quem vivere exiſtimabat, conceſſiſſet defuno conceſſiſſe, quem tamen modum eſſe bene. 
fei ſui vellet, ipſius aſtimationem eſſe, Digeſt, I. 30 tit. 17 De Diverſ. Reg. Fur. leg. 191. 

Mr. Barbeyrac's NOTES on S7. 


. Mr. Barbeyracs NOTES on $ 8: 3 8 7 

(1) Mr. Titins in his Obſervat. 141, reproves many things here, of which I ſhall mention ſuch only as to me appear well groutt. 
ded, viz. 1. All the Duties of Society, of which our Author trears hereafter, and which flow from thoſe three Generals, which 
I have ſpoken of above, Chap. 1 5 1 Note 3. and ate only the Conſequences applied to divers Objects which are preſented to 
us in a Civil Life; Conſequences from whence reſult ſuch Maxims, which have a place either without ſuppoſing any other thing 
than the Quality of a Man, or ſuppoſing ſome Deed or Humane Eſtabliſhment, So that the Eſtabliſhments of which our Author 
ſpeaks make the matter of the Duties ot Natural Right as well Abſolute as Conditional, 2. All the Eſtabliſhments of which our 
Author treats are not ſounded upon an Agreement. The Introduction and Uſage of the Word in general depends not upon any 
Agreement, either Expreſs or Tacit, if by Agreement we mean an Obligatory Conſent. See what is ſaid, Chap. 1. of the follow- 
ing Book, 8 5 Note 1. The Property ot Goods is not originally founded upon any Agreement, as ſhall be ſhewn, c. 4. of the 
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. Of the Up of Speech. IXI. Of Ambiguous Speech. Alien 

J. Of the Diverſity of Signs. 9 I XIV. Of Mental Reſervations. : : tue thun 

j II. Of the Origin of Speech. XV. ow far, we may be allowed in ſpeaking jall) r bec: 
, „ Words ſigniſy according to Impoſition. | to Infants. : ſtandin 
| V. Tmpoſitzon is attended with a Compact. XVI. It is lawful to ſpeak what is falſe, for tie ch N. 
I. This Compat is either General or Particular. Preſervation of others. 3 of repr 

VII. V bence the Obligation of diſcovering our Mind XVII. How far the Governours of States may be i. things 1 

50 to another. 127 ä dulged in giving out falſs Reports. of Kn 

| III. What Truth is, and what a Lye. . XVIII. Ir what manner it is lawful to deceius an al BR which | 
| IX. Every Untruth is not a Lye ; and therefore not | deſigning Curioſity. i Compac 
q | Cininal. 14 vat s XIX. It is lawful to ſpeak falſe to  profeſs'd E. e fi 
| Y. Of the Right which is violated by Lying, and XX. Whether a Guilty Perſon .arraign'd may 41) Nature 
whence tis deriv'd. the Charge, 2 N ning e 

NI. How far Part of the Truth may be honeſtly con- XXI. What the Advocates or Counſel may, in fl be like 

ceal'd. rejps& do for their Client. and po 

«IF. Simulation in Things bow jar lawful, aus anc 
; ticulati 
| | . * 

HAT Man was deſign'd by Nature for Senſe and Underſtanding of what the Words in 1 

a Life ot Society, this alone might be a port. By means of which one may be able to tc” N. 
ſufficient Argument; That he only of another; one may in the moſt convenient mannet mera] 
| all Living Creatures is endued with the command another, and the other apprehend . theſe C 
power of expreſſing his Mind to others by Articu- Commands; without which aſſiſtance there 5 Nightly 
ate Sounds: A Faculty which; abſtracting from ſcarce be any ſhadow of Society, Peace or Die, Veſſel: 

is Social Condition, we cannot conceive to be pline among Men; or at beſt, ſuch only as wor . 

ot any uſe or advantage to Mankind. Tis well be in the higheſt degree rude and unpoliſh d. * — 

b erv'd by Ariſtotle (1), Nature doth nothing in (as the Philoſopher goes on) Voice (or 4 cer («) ad 

"ing and Man is the only Arimal whom ſhe hath in- kind of eee 1e Sound) is no more than an 11 oe us 

led with the Privilege of Speech > Not ſuch as con- cation of Pleaſure or Pain, and is therefor gf il beaſt 

ls in the bare Repetition of borrow? d Sounds, like found in other Ani mals. Nature having in them p' 

e Talk of Pariots, but fuch as is joyn'd with a ceeded ſo far as to give them a ſenſe of what 15 98" * (N, 
| — mini 
| | Mr. Barbeyrac's NO ES on Chap. 1. S 1. * 1 or ice ken 
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ſort theſs Aﬀettions amongſt them/elves. 
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able or diſtaſteful 3 and an ability of ſignifying in ht ome 
i (hence it 
appears, that the Sounds utter d by Brutes, of waat- 
Cerer kind, are determin'd by Nature, not by Cu- 
dom and Inſtitution, like Humane Diſcourſe.) But 

ech was given to ſignify farther what was uſeſul or 
rejudicial 3 juſt or unjuſt: It being the Prerogative 
nd Property of Men above their Fellow-Creatures, to 
have a ſenſe of Good and Evil, of Fuſtice and I/ u- 
ice, and the like; fnce from their Society and Com- 
umication, proceed the united Bodies of Families and 
(mmonwealths, (a) And ſince that Want and Weak- 
refs which particular Men lie under, may by the 
:ffiſtance ot others be conveniently remov'd, and 
ret another cannot apply himſelf to my aid, unleſs 
te firſt underſtand what I deſire z which he may 
do moſt readily by means ot {ſome Signs and To- 
kens, and eſpecially by Articulate Words; there- 
fore, that the moſt uſetul Iuſtrument of Humane 
Like may duly obtain its End, in uniting Men in 
Sjety 3 and leſt by the abuſe oft Speech Man 
ſhould be rendred leſs ſociable, than it he were 
dumb or filent, it muſt be . a Precept of 
the Law of Nature, That no Man deceive another 
þy thoſe Signs which have been inſtituted to expreſs our 
Meaning and our Thoughts, 

II. Now, to trace this Point from its firſt Head, 
ve nuſt underſtand, that the Nature and Ability 
of thoſe Objects which affect our Senſes is ſuch, 
is not only gives us notice of their own Preſence 
or Approach, but likewiſe affords our Reaſon an 
opportunity of attaining the Knowledge of other 
things, And this either becauſe there 1s a Natural 
Alliance and Connexion between thoſe Objects and 
tiethings with which they thus bring us acquainted ; 
or becauſe Beings endued with Senſe and Under- 
ſtanding have, without this Natural Relation, fix d 
ſuch Notions upon them, as to make them capable 
a repreſenting continually the Images of certain 
things to the Mind, Hence ariſeth the diſtinction 
of Sys into thoſe which are Natural, and thoſe 
which owe their Force and Validity to Cuſtom and 
Compact. Of the former kind we are on every 
ide ſupplied with inſtances from the Frame of 
Nature; as the Day-break is the ſign of the Sun's 
ling quickly after; Smoak is the Sign of Fire and 
the like, By Compact Men have impoſed the uſe 
and power of Srgnifying, on certain Things, Acti- 
dus and Motions, and above all, on Words, or Ar- 
uculate Sounds form'd by the Tongue, and aſter- 
rarde reduced into Letters: And all theſe are 
r to be in uſe, either with ſome certain Per- 
"Ms, Or with the greateſt part of Mankind, cr in 
general, with all the World. Under the firſt of 
wele Claſſes may be rank'd the Light-Houſes and 


Nightly Fires on the Coaſts, for the direction of 


Veſſels By the abuſe of which, Nauplius of old is 


— 


reported to have driven the Græcians, in a Tem- 
Beat upon the Rock of Caphareus, to revenge the 

ath of his Son Palamedes (). As likewiſe thoſe 
other Marks ſet up to guide Ships by Day, and to 
point out the Rocks and Quickſands; together with 
the Mercuries, pointing Hands, and other Conve- 


niencies for information of Land-Travellers. And 


thus heretofore the Frrſſiaus by lighting Fires all 
along on the tops of their Hills, uſed in a very lit- 
tle time to ſpread ſome Reports or Alarms through 
every part of the Kingdom (c). An infinite variety 
of theſe Signs are met with in Commonwealths em- 
ploy'd for the acquainting the Subjects with ſome 
particular Matters. To which Head belong Clocks, 
Bells, Spears ſet up at Auctions, Buſhes, Signs be- 
tore Houſes, and the like. In War, the Sound of 
Trumpet, Beat of Drum, Difcharge ol! Cannons, 
Waving of Colours, Sc. And fo too, certain Ge- 
ſtures and Motions have been taken up amongſt 
moſt People to denote ſuch or fuch intentions of 
the Mind : To go out of the Way, to Riſe up, to 
Bow, to Kiſs the Hand, are Signs of Honour and 
Reſpect with the greateſt part of the World, To 
uncover the Head in the Ceremony of Saluting, or 
to pluck off the Shooes in ſome places is interpre- 
ted as a Mark of Honour, in others of Contempt. 
It is in ſome Countries look'd on as reproachſul to 
point with the Finger, to bend the Noſe, to bid, 
A Fig for one, (fare le fica, as the Italians call it) 
with many the like Motions. To take by the 
Beard is in ſome Nations the higheſt Affront, with 
others it paſſes for a Token of Veneration; as with 
the Tartars, with ſome of the Indians, and, as ſome 
think, with the ancient Gauls (d). *Tis likewiſe a 
cominon Practice to expreſs by ſome Geſture our 
deſire of 8 ſuch an Action as would re- 
quire that particular Motion of the Body, by 
which in ſtrange Countries we, aſter a ſort, ſup- 
ply our Ignorance of the Language. To affirm a 
thing by gently bending our Head; to deny by 
throwing it on our Shoulders, to refuſe by turnin 
our Back, are Cuſtoms almoſt univerſally receiy'd. 
As for our pointing out a certain Thing or Place 
by ſtretching our Hand or Finger towards it, this 
perhaps ought to be reckon'd amongſt the Natural, 
rather than amongſt the Arbitrary Signs. What 
Diſcoveries may be made by Nods, Winks, Moti- 
ons of the Fingers, or of the Feet, when particular 
Men have once agreed on thoſe ways of Intelli- 
ence, is vulgarly known, and need not be farther 
inſiſted upon in our preſent Deſign (e). Lucian ( f ) 
tells ur of a Famous Artiſt in Nero's Court, who 
expreſs'd the Amour of Mars and Venus as well by 
Dancing, as he could have done by Narration; 
whom tor this rerſon a certain barbarous Prince 
begg'd of the Emperor for an Interpreter. And the 
Sieur De Sancy, the French Ambaſſador at the Otto- 


—_— 
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* Add Iſocrat. ad Nicocl. paulo poſt princib. Plin. N. H. I. XI c. 351. That Power of explaiging our Mind, which hath diſtin- 
us from the Beaſt, hach cauſed another diſtinction between Man and Man, no leſs conſiderable than that between Man 


nd Beaſt, QuinFitian is large on this SubjeR, 


Inſtitut. Orat. I. 2. c. 16. 


Sophocl, Oedip. Colon. p. 310. Edit. H. Steph, The Wiſe Inventions which our Mind conceive 
u (N. f | Our Speech declares —— : 
H. 1.7 c. i) expreſſeth the neceſſity of Speech in a very ſmart Sentence, when he obſerves that, Externus alieno non 


el ymingc «.; 440 
ns vice; One Foreigner is not a Man to another. 


Add. 


Garcilas de la Vega, Comm. Reg. l. 7 c. 1. 


44 aach 1. 19. P. de incend, rain. Neufrag. & Lib. 47 tit 9. (e) Which Cuſtom is deſcribed by Barclay in his Argenis, 1. 


« Polyb. | 


10 c. 39, Oc. mgt mvgoeias x, peveweins, Caſaubon, Epiſt. 112. Edit. Grev. Jul. African. Xicwy, 


|, 2 c. penult. 


* likewiſe Ferdinand Pinto, c. 61. where he 1peaks of the Horn, which amongſt the Faponeſe every Man keeps in his flouſe 


a Signal upon occafion. 
\ 9 (©) ſchyl. Agamem. 


an gore Goals roeba vm we. * | 
(f ) De S$4/tationg, Tom. I p. Boy Fi Amflerd, 


(4) From that place in Livy, I. 5 c. 41. 


Barbarian, let your Hand | 
Supply your want of Speech 
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man Court, gives an account of two Mutes whom 
he ſaw there, one by Nation a Turk, the other a 
P:rfiam, who by reaſon of their uſing different 
Signs and Motions, could not underſtand each o- 
ther; till at length a third Mute was found out, 
who was able to perform an Interpreter's Part be- 
tween the two former. 

III. But that which we are chiefly concern'd a- 
bout in our preſent Enquiries, is Specch or Ditcourle, 
the moſt common and the moſt uſetul Sign amongſt 
Men, and introduc'd for the ſake of communicating 
Notions and Thoughts. Of the Riſe of which Pi- 
dorus Siculus, Lib. 1. p. 8. Edit. Rhodom. through 
his Ignorance of the true Origin of Mankind, gives 
this Fabulous Account: The firſt Men who were 
born into th? World, led a Savage Life, without Cul- 
ture or Refinement ; going out in Herds to the Paſtures, 
and feeding on the moſt juicy Plants, and thoſe Fruits 
which plain Nature produced. Being infeſted with the 
wild Beaſts, Uſe taught them to aſſiſt each other, and 
Fear compelld them into Society ;, by means of which 
they grew acquainted, by degrees, with the reſem- 
blance of thsir Shapes and Features, And hav- 
ing from Confus'd Voice, and without ſignification, ar- 
rind by flow attempts to pronounce Articulate Words, 
ſhewing every thing by Signs, that they had occaſion 
to objerve, and to communicate; they at length gain'd 
ability to inform one another of all Matters by Diſ- 
courſe. But, inaſmuch as there were many of theſe 
Communitzes eſtabliſbd in different parts of the World, 
and every Man join'd his Words together meerly as it 
happen'd, all did not ſpeak in the ſame manner. And 
hence aroſe the number and the variety of all ſorts 
of Languages. Lucyetius's Delcription is exactly of 
a piece with this. I. 5. v. 1027, c. 


At varios lingua ſonitus Natura ſubegit 

Mittere, & utilitas expreſit nomina rerum; 

Non alia longe ratione, atque ipſa videtur 
Protrahere ad geſtum pueros infantia lingua, 

Cum facit ut digito, que fint preſenta, monſtrent. 
Proinde putare aliquem tum nomina diſtribuiſſe 
Rebus, & inde homines didiciſſe vocabula prima, 
Deſipere eft : nam cur hic poſſet cuucta notare 
Voctbus, & vartos ſonitus emittere lingua, 
Tempore eodem ali facere id non poſſe putentur £ 
Preterea, finon aliz quoque voctbus uſt 

Inter je fuerant, unde incita notities eſt 
Utilitatis * & und? data eft huic prima poteſtas, 
Quid vellet, facere ut ſcirent, animoq; viderent © 
Cogere item plures unus victoſque domare 

Non poterat, rerum ut perdiſcere nomina vellent; 
Nec ratione docere ulla ſuadereq; ſurdis, 

Onid fit opus fato: faciles neq, enim paterentur ; 
Nec rationa ulla fibi ferrent amplius aures 

Voc is ineudite jonitus obtundere fruſtra. 


Kind Nature, power of framing Sounds affords 

To Man, and then Convenzence taught us Words , 

As Infants now, for want ot Words deviſe 
Expreſfive Signs, they ſpeak with Hands and Eyes 5 
Their Speaking Hand the want of Words ſupplies. 
"That Cue the various names of things contriv'd, 
And that trom Him their Knowledge All deriv'd, 
"Tis tend to think: Forhow could that Man tell? 
The Names ot Things, or liſp a Syllable, 6 
And not ancther Man perform't as well? 


Beſides, if others us'd not Words as ſoon 

How was their Uſe, and how their Profit known) 
Or how could He inſtruct the Other's Mind. 
How make them underſtand what was deſign'4» 
For His, being ſingle, neither Force nor Wit 
Could conquer many Men, nor they ſubmit f 

To learn his words, and practiſe what was fit 
How He perſwade thoſe ſo unfit to hear? 


Or how could Savage they with patience bear 


the N. 
je cert 
at firl 
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Fear 
from | 


ts 
(a] Add. Ding. Laert. 1, 10 p. 754 Edit. Steph. Vitruv. Architect. I. 2 c 1. (6) See Mr. Le Clerc upon Geneſ. II. 23. - , 
Remarks upon the Critical Hiſtory ot Father Simon, p. 422+ Sce likewiſe the Preliminary Diſſertation vpon the Bible, 9) 


D: pin, p. 122, Edit. Ho!l, 


Strange Sounds and Words ſtill ratling in their Ex) IV. 
Mr. Cech Nati 
That i 
He concludes, That ſince Brute Creatures cou; - 6 
by different Sounds expreſs different Motions ix fro: 
3 10ns of WAN '/ 
their Mind, for ot! 
ent 
Quid in hac mirabile tantopert eff re, Nie | 
Si genus humanum, cui vox & lingua vigeret wiſe t 
. . . . * 
Pro vario ſenſu varias res voce notarent (a)? raters 
|. 2. C 
Since Organs fit, ſince Voice and Tongue, Point x 
By Nature's Gitt beſtow'd to them belong; * (X) 
What wonder 1s it then, that Men ſhould frame, * anof 
And give each different thing a different Name? „men 
Mr. Creech, ot : 
00 an 
The chief Deſign of Lucretius in theſe Aube 
ments, ſeems to have been to oppoſe Cratylus in 2 
Plato, who celebrates the firſt Inventor of Words WR © wha 
and the firſt Author of the Names of Things, «a tot. 
Perſon of the higheſt Wiſdom: An Opinion which “ in C 
we ſhall examine by and by. And indeed thoſe “ Nat 
who believ'd the firſt Mortals to have crawl'd out A Tw. 
of the Earth, * der{ 
Speak; 
Mutum & turpe pecus, 1699. 
that w 
Dumb and Dirty Herd, * 
With t 
could not caſily hit on any other Account. Fu taken 
tis manifeſt, that no Languages are born with a M iully 
but all are learnt by Uſe and Experience. Whenc WW Troper 
it comes to paſs, that Perſons born Deaf, are l- Vords 
wite Dumb. And 'tis look'd on almoſt as a Pro i ood; 
digy, when ſuch an one is taught to ſpeak ; as hath BAN we ſhe 
been in the preſent Age perform'd on the Brother N and ſc 
of Velaſco, Conſtable of Caſtile; who having bee lh Prove 
Deaf from his Cradle, was made to ſpeak, to vr 
to read, and to underſtand Authors. And an li- 
ſtance of the like wonderful Operation, was ut (1): 
long ſince given by Dr. Wallis at Oxford. Nor dit (2) 
it look probable, That ſome one Man in the Beg? Fh, » 
ning ſhould have fram'd a whole Lug wit "a 
an exact Contexture of Words, and a uit Ager dt ©: 
ment and Conformity to the Things which thef BW in the 
were to repreſent, But 'tis the general Opinion dg ng is 
Chriſtians, founded on the Authority of the Hol „ 
Scriptures, That the firſt Language was by Aung, —_ 
ty God immediately infus'd (b) into the Orig im 4s, 
Pair, which their Children eaſily learnt, by te che er 
Uſe and Cuſtom of hearing. And that, as for the 100 0 
Diverſity of Tongues, this was miraculouſly pro Hr * 
ced by the Conſuſion at Babel, Yet ſome M9" ilae le 
doubted, whether even the Language which 4 f wn 
ſpoke, was at firſt compleatly full and pertect, m4 latos 
rich enough to expreſs all manner of Concept) 1 K. 
inaſinuch as the Scripture directly mentions % 
o 
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Cuar. I. Of Speech, and the Obligation which attends it. 
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MY 


ye Names which he ſet on living Creatures. As it 
| certainly true of moſt Tongues, that they were 
it firſt but very poor, and very plain, but were 
| eich d in time with Copiouſne.s and Elegance: 

HH 6; likewiſe that they have in a long courſe of 

Years, undergone very ſignal Alterations; and that 

rom their Corruption and Conſuſion, many new 
nes have within the compaſs of a few Ages, {prung 
up in the World (a). 

IV. But this is moſt clear and evident, That the 
power of ſigniſy ing determinately, thus or thus, 
That is mit ach certain Ideas in our Mind, doth 
not belong to Words by Nature, but ariſeth pure- 
ly from the Pleaſure and the Impoſition of Men (1); 
for otherwiſe no Reaſon. could be given, why diffe- 
rent words ſhould in different Languages, be ap- 
plied to expreſs the ſame thing, Which is like- 
wiſe true concerning the difterent Forms and Cha- 
racters of Letters. St. Auſtin. (de Doctrin. Chriſtian, 
|. 2. C. 24.) hath made this Obſervation on the 
point; That one Letter faſhion'd like a Croſs 
Y imports one Thing amongſt the Greeks, and 
, « another amongſt the Latins; not by the Appoint- 
ö * ment of Nature, but by the Pleaſure an Conſent 
* of Men, in fixing ſuch different Significations; 
* and a Perſon who underſtands both Languages, 
* when he would expreſs his Mind in Writing to 
© a Grecian, uſeth this Character differently from 
* what he doth when he writes to a Roman. Thus 
* to the Word Beta, under one and the ſame Sound 
in Greek, is the Name of a Letter, in Latin, the 
Name of a Pot-herb: And when I ſay, lege, theſe 
* Two Syllables are by thoſe different People un- 
* derſtood in different Senſes. See the Art 1 
Healing, by Father Lami, B. 1. c. 14. Edit. Am/t. 
1699. Nor is it any Preſumption to the contrary, 
that we believe Adam (2) to have given Names to 
the Creatures, not as it fell out by Chance, but 
vith the higheſt Reaſon and Deſign ; ſuch as were 
taken from the peculiar Nature of the Things, and 
tully and accurately expreſs d their diſtinguiſhing 
Properties, ſo as that upon the firſt ſound of the 
Words, the Nature of each Thing might be under- 
ſtood ; as Philo the Few Reports (b). For along 
we ſhould grant that the Names ſet on Animals, 
and ſome other Things, ( for no Man can eaſily 
prove this of all,) were ſuch as denoted their Ge- 


* 1 - 


nius and Diſpoſition, or their principal Affection; 
yet thoſe very Primitivcs whence theſe Names were 
deriv'd, ſignifie merely at Pleaſure. For Inſtance, 
though Adam gave this Reaſon for the Name ot 
Eve, Becauſe ſhe was the Mother of all Living; yet 
that the Word hava ſhould import to live, is 0 
lutely owing to Impoſition: And though in all Lan- 
guages, Things allied by Nature, are uſually allied 
in Name, there being obſerv'd in moſt Words of 
this kind, ſome Conformity ot Structure, and which 
the Grammarians term Analogy; yet this is by no 
means conſtant and regular, many Words having 
very particular ways and methods of Variation : 
And even this Analogy it ſelf, inaſmuch as it con- 
fiſts in a certain Inflexion and Combination of 
Words, is it ſelf eſtabliſh'd by human Appoint- 
ment. This is the Judgment of Quiutilian him- 
ſelf (c); We muſt remember (3), ſays he, That the 
Rule and Method of Analogy cannot univerſally be 
drawn, ſince in many places it is apparently inconſi- 
ftent with it ſelf : For Analogy was not at the firſt 
Production of Mankind, ſent down immediately from 
Heaven, to tcach them the due Form f Speech, but 
was invented after they had accuſtom'd themſelves to 
diſcourſe, and bad ohſerv'd the particular Cadences of 
every Word, It is not therefore built upon Reaſon, 
but Example; nor is it the Law, but the Experiment 
and Remark of Speaking ; Analogy being indeed the 
Effect of nothing but Cuſtom. | 

In Plato's Cratylus (4), the Opinion of the Perſon 
whoſe Name the Dialogue bears, is to this pur- 
poſe ; That every individual Being includes in its Na- 
ture the true Ræaſon of its Name; which is vain and 
abſurd : And that that is not properly the Name of a 
Thing, by which Men agree to call it, by uttering ſuch 
or 2 a Portion of their Voice: Which in one 
ſenſe may be admitted for true; that is, when ſome 
particular Men, contrary to common uſe, impoſe 
odd Names on things for the Deception of others! 
As in the Caſe of Jugglers, Strowlers and Gypſies : 
With regard to which, feign'd Names are oppos'd to 
true; being fix'd Perſons or Things, contrary to 
the publick Impoſition. But that there is one and the 
ſame true Reaſon of Names, innate alike to the Greeks 
and Barbarians : Which Aſſertion is likewiſe 
falſe. Hermogenes in the ſame Dialogue, Thus de- 
livers his Opinion on the other fide; I can never 


vrite A pas CE A EY A PARSE e ON 

n I. 5 

; not Mr. Barbeyrac's NOTES on 54. 

doth (1) dee the Art of Speaking by F. de Lami, Lib. 1 c. 14 | 
o (2) This is the Opinion of #hilo the Few in the Creation of the World. For Mr. Hirtius quot ther Paſſage kere very un- 

gl 1 % Where he treats of the Suitableneſs of the Seventy's rendring the Original Hebrew into Greek, as Philo afficms, who lays, 

wit! they have found proper Words to expreſs che Senſe of the Law of Moſes, Kai zm owrgiyvnt mis Tegyuacv v vd 


ge: "Se. From which laſt Word Mr. Mir tius might have obſerved, that he ſpeaks of more than one perſon, and that it ought 


uel of the Diſcourſe can't otherwiſe be clear. The Paflage 


dedit, ſed inventa eſt, poſtquam logue- 
BY exemplo ; nec lex eſt loquendi, ſed obſervatio, ut 
y printed for dimiſſa, which is doubcleſs a Fault 


ther bs tranſlated adinvenit, be found out, but they, ſeeing the | 

4 de Life of er, Lib. 2. Several of the Rabbins, and moſt of the Chriſtian Interpreters follow Philo's Judgment ; bur no- 
* nung is worſe grounded. See Mr. Le Clerc on Gen. ii. 19. and F. Malbranche in his Enquiries after Truth, p. 387. 
Hol 4 (3) The Latin of Quinti/ian is this, Sed meminerimus non per omnia duci analogie poſſe rationem, cum & ſibi ipſi plurimis in locis re- 
mg — . Non enim cum pr mum fingerentur homine s, Analogia dimiſſa cœlo formam loquendi 
gin * wg) & ntatum in ſermone, quid quoque modo caderet, taq, non rat ione utitur, 
7 the n the 2 Kam nulla a'ia 1es fecerit, quam conſuetudo. But here demiſſa is tal 

the Olten; though it is not ſer down among the Errata. _—_— 
Su 77 5 ar Author gives himſelf liberty in theſe four firſt Paragraphs of this Chapter to enlarge upon things very evident in them - 
rodur Wo y Say well known; and therefore ought rather to be ſuppoſed chan proved in a Work of this Nature; and here is particu- 
have * * place a long Con futation of ſome Reaſonings which are met wich in one of Plato's Dialogues, | would willing| 
4 digreſfon Mice Our, but nor daring to auume chat Power, have thought it ſufficient co let the Reader know that ic is an uſeleſs 
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(5) This Opinion is ill founded, as Mr. Le Clerc makes appear in his Notes upon Gen. ii. 
Truth, p 387, (e) Infti:, r c. 6. 
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Of Speech, and the Obligation which attends it. 


1 


be perſwaded that there is any other Rule or Standard 
for the Names of Things, than Compa@ and Conſent : 
"Tis my Judgment, that the Name which a Man fix- 
eth on any thing, whatever it be, is true and proper : 
And that if be afterwards alter'd that Name for a- 
nother, the laſt is no 10 true and right than the for- 
mer; as tis uſual with us to change the Names of our 
Servants : (Which will hold good, provided no Pre- 
judice be hence done to the Common Agreement.) 
For nothing Natnrally hath ſuch or ſuch an App#lla- 
tion, but derives it purely fm the Law and Cuſtom 
of Speaking. What Socrates diſputes on the fide of 
Cratylns, doth by no means turn the Cauſe, thus'for 
Inſtance, when he ſcouts it as an Abſurdity, If 1 
ſhould give the Name of a Horſe to what we commonly 
call a Man, it would follow, that the ſame thing might 
be truly ffiled, A Horſe and a Man. It may be an- 
ſwer'd, in ſhort, That words of publick Uſe derive 
all their Force from publ ick Inpoſition, which pri- 
vate Perſons ought not, to its Prejudice, to contra- 
dict; as we ſhall ſnew more at large hereafter. A- 

in, That Argument of his is no better than a 
Fallacy + If a whole Propoſition may be falſe, there- 


fore a part of it, as ſuppoſe, the Noun, or Name of 


a thing may be likewiſe falſe. For a ſingle Word is 
not capable of that Falſity which we ſometimes 
diſcover in entire Propoſitions. The long Diſcourſe he 
afterwards makes about the Propriety of Terms, will 
only hold in ſome Derivatives, but not in Primitives. 
And fince the fame things are in different Coun- 
tries expreſs d by different Words, it likewiſe fre- 

nently happens, that words which ſignifie the ſame 
thing, have an Etymology utterly diſtinct. Thus 
Obe the Greek Name for God, is deriv'd from Ste 
to run; becauſe the Stars which are perpetually 
running their Courſe, were look'd on as Gods by 
the Ancients: But what Affinity is there in the 
Latin Tongue between Deus and Curro? So Man is 
in Greek term'd evfgur@- quaſi drargoy d i from 
conſidering or contemplating the Objects which he 
beholds. But muſt we therefore ſay, That Homo 
in Latin comes from Contemplatio © The Soul in 
Greek is named Yuys from draduyw to cool or re- 


freſh : But is refrigeratio in Latin for this reaſon 


the Theme of Anima? And the ſame may be ſhown 
in any other Inſtances. In ſhort, however diligent 
any Perſon may be in tracing Etymologies, and aſ- 
ſigning the Reaſons of Words, yet when he hath 
gone as high as he can, to the Primitive and Sim- 
ple Terms, he will be forc'd to acknowledge, that 
they are purely owing to Impoſition (a). What 
can be more ridiculous, than that of Socrates, when 
in the Diſputation of which we have been ſpeak- 
ing he 1s required to give a Reaſon for the Words 
ave and be, he can ſay nothing elſe, but that they 
owe their Original to the Barbarians? Indeed he 
himſelf contefleth, that there can be no farther Que- 


B = 

ox IV. NC. 
ſtions or Anſwers, about Reaſons and Derivation: ſuch 
when we are once arriv'd at the firſt Element , 4 q 
both. Though he atrerwards is very Ingenious t,. C of 


no purpoſe, in tracing out the Reaſons even of pri 
mitive Words: And yet after all, when he hath ar: 
gued ſo long, in all Appearance, for Cratylus (). 
pinion, he at laſt fairly doubts on the whole Mat: 
ter. 

Sofipater Charifius (*) (b) the Grammarian thus gif. 
courſeth out of Varro, The Latin Tongue is made 1 
of Nature, Analogy, Cuſtom and Authority. The Ny. 
ture of Verbs and Nouns is 1mmutable, and delivers 
to us neither leſs nor more than what is receiv'd. Thu 
if a Man ſhould ſay ſcrimbo inſtead of ſcribo, . 
would be commnced, not by the power and virtue of 
Analogy, but by the very Conſtitutton of Nature (e 
But we muſt confels our ſelves at a loſs to find out 
this Neceſſity of Nature, unleſs it be ſaid, that the 
Latin Tongue having in it an extraordinary ſweet. 
neſs, wonderiully agreeable to the Far, it mu 
hence come to paſs, that we reject at the firſt hear 
Ing, a ror and r Wy of Let- 
ters in that Language (d). Arnobins (Y (e) ff 
excellently to this Point ; No way of alben 
he, is by Nature either true and right, or falſe aut 
improper : For what Natural Reaſon can be yi 


0 be the 
\flertion 
te added 
br word: 
1 We fi 
xprels f 
bling 4 


ad no ot 
tres an 
To th 
icters u 
mmedia 
his, eit 


mich t 


1 His Words are, Lat inns ſermo conſtat natura, analogia, conſuetudine, authoritate; natura verborum nominumq; immutabils ef 
nec quicguam aut plus aut minus tradidit nobis, quam quod accepit. Nam ſi quis dicat ſcrimbo, pro eo quod eſt ſcribo, non analogies W 


tute, ſed nature ipſius conſtitutione convincitur. 


(7) Arnobius's Words are, Nullus ſer mo nature eſt integer, v'tioſus ſimiliter nullus. Quenam enim 
di conſtitutionibus Lex ſcripta, ut hie Paries dicatur, & bac Sella? Cum neque ſexus habeant femininis generibus, maſculiniſque liſcreii, 
ne que 77255 decere docfiſſimus me poſſit ipſum hie & bac quid ſint, aut cur ex his unum ſexum virilem de ſignet, feminins gener 

e 


id quod ſequitur applicetur. Humana iſta ſunt placita. 


(a) To this we may add the Remark of QuinFilian, Inſtit. Orat. I. r c. 6 p. 64. Edit. Ludg. Bat. Shall it , 
that Man took his Name of Homo, becauſe he was, Humo natus, Born of the Earth? As if all Animals had not the fame Origins! 
Or, as it thoſe Primitive Mortals firſt ſer a Name upon the Earth, and then upon themſelves ! | 

(6) Inſtitut. Grammat. I. I. ex Varione. (c) We meet with the ſame in Diamed es, I. 2. 
The Reaſon alledg'd by P. Nigidius, to prove that Words ſignify according to Nature, in Aud, Gell. I. 10 c. 4. is alrogerher v 
and frivolous. (e) Lib. 1. adver/. gent, p. 45 Edit. Pariſ. 1605, (f) Lib 3c,if. 8. 


or what Law, in the general Conſtitution of the Worll molt of 1 

that we ſhould ſay, hic paries, and hæc fella? Sina MWinpoſiti 

neither do thoſe things admit of different Sexes, ſou Tower, 

to be diſtinguiſhed by the Maſculine and Feninim We: c 

ders; nor can the moſt Learned Critick inforn [t ma 

me of the Original Reaſon and Meaning of theſe Terms Wence!! 

hic and hæc; or why the firſt ſhould be applied to the WWW peculi 

Male, and the ſecond to the Female Sex. All this Places, 

— from the Arbitrary Appointment of An. = 
nd. may 

Grotius (F) rightly rejects the Opinion of thoſe bee M 

who make 92 the fo ord Things I berveen 

and Words, that the latter are naturally the $1 ons. N 

of our Thoughts, the former not. Indeed if lov the 

meaning of the Aſſertion be no more than this WW vith 

that Words were inſtituted for no other end, but to Wo be © 

be the Signs of our Conceptions, and that therefore fulually 

their whole Nature and Eſſence conſiſts in then {iﬀ'"eir A. 

wer of ſignifying ; whereas when Things are uſd Wont te 

r Signs, this is merely extrinſical and accidental Wir 8 

to them: We ought then by all means to admit it cir S. 

as true. But if it be intended in this ſenſe, That WM ___ 

the power of ſignifying ſuch or ſuch a particular l 

Matter inheres Naturally in Words, but not u Mig the 

Things, the Poſition is falſe and groundlels. And BY 4 tic 

on the contrary it is true, that words Naturally, 

and without reſpe& to human Impoſition, fi he (1) I 

nothing at all, unleſs it be ſome ſuch confuſed a WF. fc 

Inarticulate Sound as we make uſe of in Sorrow, f urn nen 

in Laughter, which onght rather to be call'd Noiſe, Bi 4:0 how 

than Speech, If the ſaid Notion be thus explain d, * 

— un * 
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(d) Vid. Huart. Tryal of Wits, . p * Edig 
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—__ 
wat ſuch is the Nature of Man above all other A- 


] 

| nus, that he can _ to others the Concep- 
to Moos of his Mind, and that words were invented 
i- be the inſtruments of Communication, then the 
r. Igertion is true, but not compleat : For it ſhould 
„ added, that thele Diſcoveries are conveyed not 
words alone, but by Nods and other Motions. 


i we find ſeveral Dumb Perſons who are able to 


press their inward Conceptions after a very ſur- 
ng and artificial manner. Hence, in the Ro- 
. „Law, (a) thoſe who have not the Gift of Speech, 
: We yet ſuppoſed to ſay thus or thus, By that ſtriv- 
wu Ws; and [ra7ning which they uſe, and that Sound and 
urticulate Voice which is utter'd by them. And *tis 
of WK Rule in the fame Law (0), That Dumb Perſons 
contract Matrimony, by Mutual Conſent with- 
ut WW erde That is, it ſhall be ſufficient if they 
de rpreſs their Agreement by Dumb Signs. Nay 
ein) tells us of ſome Nations of AÆtbiopia, who 
no other Speech amongſt them, beſides theſe Ge- 
es and Motions of the Bod 


(d). 
To the ſame Head belong thoſs Marks and Cha- 
ters which do not denote Voices or Words, but 
nnediately the very Things themſelves. And 
us, either upon account of ſome agrecableneſs 


ich they bear to the things repreſented ;, as in 
10, nol: of the Agyptian Hreroglyphicks ; or becauſe the 
we WW mpofition of Men hath inveſted them with ſuch a 


Power, as in the Chineſe Characters, by which they 
apres entire Notions and Sentences, 

lt may not be inconvenient to remark ſomewhat 
mcerning that kind of Impoſition, by which ſuch 
a peculiar or proper Name is affix'd to Perſons, 
Places, and ſome other Things; the deſign of which 
bs, that one Man, one Place, one City or Country, 
may be diſtinguiſhed from another; and that by 
tele Marks there may be a mutual underſtanding 


nour. In cafe this Office be omitted by thoſe Su- 
periots who have ſuch a right to perforin it; or in 
cale many have been inveſted with the ſame Title, 
it ſhall be lawful for every Perſon to take upon 
himſelt ſome term and note ot Diſtinction: But as 
no Man ought to aſſume another Name (5), when 
by ſuch an Act of his, the general End of impo- 
ing Names may be intercepted and hindred ; or 
when upon this Alteration, any damage or preju- 
dice, or any probable Danger and Suſpicion of it, 
is likely to accrue to another Perſon; fo neither 
_ any Man to hide or diſſemble his true Name; 
unleſs in ſuch a Caſe, when by this concealment 
we do not prejudice the Rights of others, and yet 
33 {ome advantage to our ſelves, or effect our 

eliverance from Loſs or Danger; according to thoſe 
Rules which we ſhall hereatter deliver about the 
Obligation to ſpeak Truth: Add. Valer. Max. I. 9. 
c. ult. and J. 7. c. 3. n. 8, 9. See the Oration of M. 
Anton. Majoragius on the ſame Subject; and Caſau- 


bon ad Baron. Exercitat. XIII. n. 13. 


V. As all Signs, except thoſe which we call Na- 
tural, denote ſome determinate thing by Virtue of 
human Impoſition, ſo this Impoſition is attended 
with a certain Agreement, Conſent or Compact, 
Tacit or Expreſs; from the force of which (1), 
there ariſeth a Neceſſity of applying ſuch a Sign to 
ſuch a particular Thing, and to none elſe. The 
like Covenant muſt be 5 poſed in relation to all 
thoſe Things which we uſe for Sigus, whatever ac- 
count we follow of the Origin of human Speech. 
For although we conceive the Primitive Langua- 
ges to have been immediately intuſed into Men, 
yet ſince each Perſon ſeparately enjoy'd his nary 
of Diſcourſe, and could uſe it freely as he pleas'd, 
by applying any Words to any Things, this Facul- 
ty would not have obtain d its proper End and Uſe, 
unleſs an Agreement had paſs'd between Men, that 
each Party ſhould exerciſe their Talent in the fame 
uniform manner, and conſtantly expreſs the ſame 
things by the ſame Words (2). For fince he who 
is placed in a State of natural Liberty, doth not 
hold his Powers at the beck and controul of others, 
but hath the Privilege of uſing them as his own 
Judgment ſhall direct, another Perſun would have 
no manner of Right to require of me, that I ſhould 
apply my Powers in ſuch a particular way (3), and 


"1 een Men, in determining their Words or Acti- 
's ons. Now as the proper Terms of other things fol- 
los the manner of Appellative, or common Nouns, 
his WO with regard to the proper Names of Men, it is 
to WWW" be obſerv'd, That the power of impoſing them 
ore asl belongs to thoſe who have others under 
en bei Authority and Government: Thus Parents are 
ſed ont to give Names to their Children, Maſters to 
tal Wiiicir Slaves and Vaſſals, and Princes to thoſe of 
1 their Subjects, on whom they confer any Signal Ho- 
lar 


in WI. ©) Nor Sirname, which may have the ſame effect: Fot both of them are forbidden by the Roman Law under pain of ſuffer- 
who arc ſound guilty of Fraud. Falſi nominis vel cognominis adſcveratio pena fal ſi coercetur, Dig. 


We may every day dif- 
Candy received. 


(fc. both in the Text and 


which 


and what the Author adds, That their Thoughts 
Word at the end of the Sentence, 
he expreſſes himſelf unficly in all 


ind 18 he lame Puniſhment, as the 
F 49 Ut. 10. De Lege Cornelia de falſir, &c. Leg. 13 princ. See the Notes of Dion. Gothofred, on it. 
10 : | Mr. Barbeyrac's NOTES on S5. | 
JN 1 (1) It is more probable, that the ſignification of Words is ſettled by a bare Conſent, where there is no Obligation to conſider 
and vos ſelf. For, 1. Men never met together to agree upon the preciſe fignification of Words, or Rules of Speech. It came to 
of - aſeaſi5ly, and without any Reflection; neither was there any Tacir Agreement ptoperly ſo called. 
iſe, e 00 Words, Expreſſions, and Turns of Speech to come into uſe, which put a new ſenſe upon the Terms 2 
0 the 3 comes it to paſs that they are practiſed by others? No Man pretends to lay any Obligation upon them, farther, than as 
n = eve to convey the Truth from one to another in Converſation. 2. If the ſignification of Words were ſettled by any obli- 
pe. Man? Agreement, either Expreſs or Tacit, the leaſt Change, contrary to common uſage, would make it Criminal, though no 
muſt "ceived any Damage by it, which none will dare to maintain, and which is daily confuted by our uſual Practice, which all 
4, 5 Mal and which on che ccntrary ſerves marvellouſly to fer off and ent ich all Languages. This is what Mr. Titius ſays very 
vn 245. | 
1 proves well enough the neceſſity of a bare Conſtitution, but not of an obligatory. Confent. The Obligation, which 
vie, dhe ule of a Word, depends upon other Principles, as will appear from what is ſaid, $ 7, | 
a ee a henever we are obliged to ſpeak and manifeſt our Thoughts clearly, we ought to follow the common uſage, and chuſe 
13 Jug uitable Terms; but in any other Caſe we may pur a differetic ſenſe upon Words, which is not uſed, and ſpeak in 
e ear contrary to what we think, which could nor be done, if there were any Agreement, either Open or Tacit, 
10 Ong the Inſtitution ot Language. | 
— 5 & 's m the Latin, the ſame Faculties or Powers. But good Reaſoning, 
— hie underſtood by that Means, ſhew, that he would, or ought at leaſt to have placed that 
nde Ul ar the beginning of the Faculties of Man iu general, although, in my Opinion, 
vail 
by (a) _ 33 tir. 10 D. de Supell, leg. (5) Cap. 25. X. de Sponſa'. (c) N. H. 1.6 c. 30. (4) Add. Quinfilian, I. II c. 3. Inſtit. 


he Marks or Signs uſed by the Peruvians under their Tncas. See Garcilaſs de la Vega, I. 6. c. 9. 
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no otherwiſe, ſo as to enable him to * my 
Thoughts and Intentions, unleſs we had before ſet- 
tled this Point by ſome Pact between us : The tull 
extent and force of which Pact is this; That altho' 
Signs do not inform us of the Minds of others by 
an Infallible, but only by a Probable, Certainty, 
Men being Naturally capable of Diſſimulation and 
Diſguiſe. To this purpoſe the Saying of Archida- 
mus in Plutarch ( Apophth. Lacon. p. 219. B. Edit. 
Mech.) is obſervable : A Sheep always uſeth the ſame 
Tone (); but a Man hath the Art of varying his 
Expreſion and Addreſs, till he carries his Deſign. 
Moſchus Idyll. I. v. 8, 9. Kaxat pgive;, &c. 


Ihe Fouleſt Heart, the Faireſt Tongue: 
His Mouth belyes his Mind 


Yet that which any Perſon hath expreſs'd by theſe 
Signs, ſhall be preſumed to his ſerious purpoſe. 
And therefore as to matters of Right, the Effect ſhall 
follow the Conſent of the Party, as by Signs de- 
clar'd ; though perhaps his inward Thoughts and 
Reſolutions were really different from thele out- 
ward Indications (a): For otherwiſe the Uſe and 
Deſign of ſuch General Marks would be utterly 
fruſtrated. But the Mutual Communication of good 
Offices amongſt Men could not be exercis'd, unleſs 
they had ſome certain information of the Wants 
and Wiſhes of each other ; and fince the Condition 
of human Nature would not allow this to be con- 
vey d in any other way than by Signs ſtriking up- 
on the Senſes 

by ſome ſettled Compact to be ratified and circum- 
ſcribed, that every Perſon might clearly apprehend 
what Service or Aſſiſtance was deſired of him by 
Others (4). 

VI. This Compact and Agreement about the Uſe 
of Signs, and eſpecially of Words, is either Gene- 
ral or Special: The former is ſuppos'd ta paſs be- 
tween Men who ſpeak the ſame Language, engag- 
mg them to expreſs particular Things, and prin- 
cipally thole which belong to daily Intercourſe and 
Commerce, by ſuch certain Words as the Uſe of the 
88 unes thall approve and authorize: For 't is 
this Uſe, 


Que m pe ues arbitrium eſt & jus & norma loquendi, 


And at the Will of which, 


Multa renaſcentur que jam cecadere, cadentque, 
Dug nunc ſunt in honore vocabula — 
| 


; therefore the uſe of thoſe Signs was 


Uſe may revive the Obſoleteſt Words, 

And baniſh thoſe that now are moſt in Vogue: 

Uſe is the Judge, the Law, and Rule of Speech 
My Lord Roſcommoy (09 


There are, {.ys Sextus Empiricus (c) (1), and we 
and ever will be, various Alterations and Revolutin 
of Words ;, for the Age is fill delighted with Chan. 
and not more in Plants and Animals, than in So N 
And the ſame Author () hath this admirable ge 
mark to the ſame _— (2): As in a City or On 
ty, he who is contented to take the Money that con 
monly paſſeth, may live under that Government n. 
buy and ſell, drive Bargains, and Trade without My 
leftation or Hindrance , but he who will not con 
with the Coin ordinarily Current, but frames a N 
kind according to his own Fancy, and offers it in Þ 
ment, is maniſeſtly out of his Senſes; ſo in Life, | 
who will not follow the common Speech, (like the c 
mon Cin) when eftabliſh'd by Uſe and Cuſtom, tut i 
vents a new Language peculiar to himſelf, is not my 
Degrees remov'd from a Madman. Indeed, That 
ſuch a Compact is abſolutely Neceſſary, appe: 
from hence; That Men could receive no manner 
Uſe or Benefit from Speech, unleſs the Partie 
ſpeaking were mutually underſtood. Ve are a 
Deaf, ſays Tully (e), in thoſe Languages with whid 
we are not acquainted. And 10 (F) Ovid complains i 
his Baniſhment, : 


Barbarus hic ego ſum, quia non intelligor ulli, 
Not underſtood, Pm a Barbarian here. 


We may obſerve farther, That as moſt Tongue 
are varied by Dialects, ſo it often happens that 
Words of the ſame Tongue have in different Place 
different —— The Meaning and Inga. 
tance therefore of ſuch Words ſhall be determind 
by the Cuſtom of the Place where the Buſineſs l 
tranſacted, unleſs it ſhall appear that the Strange 
hath not yet agreed to quit his own Native Paß 
and to conform to the Idiom of the other Pam. 
And thus too there are ſeveral Words which 1 
ſome Places and Times are look'd on as ſcandals 
and reproachful, in others not. Of this the Name 
of Tyrant is a known Inſtance. In the ſame mar 
ner, the Term of Barbarian, which the Greeks 
Romans held to be fo diſgraceful, the Gothic Ki 
Theodoric frequently applies to his own Nation: 


in the Law of the Burgund ians, Barbari is ver) ob 


1 


(*) The Greek is, IIescans wv dei mv avtlhy ester. porks, arlconC- Ie Aas, 
(4) On this Occaſion we may obſerve by the bye, that we find the People of Cuma obraining leave to uſe the Latin Toogy 
in common Talk, and to have their Sales proclaim'd in it, after their humble betition for this Privilege, Liv. l. 40 c 
generally the Romans appear to have been very ambitious of ſpreading their own Language, without being ſollicited to that pa 


Mr. Barbeyrac's NOTES on S6. 


(1) e words: xl wy U i Yvorle TAY aver wraCha!, I reit m C, Y deubdie Whore, eM 
Wenge £16, fs See , de. IMA f iel. 1 n nnn 


poſe. Vid. VJaler. Max. I. 2 c. 2 f. 2. 


(1) His Words are, Ra} 
(3) The Gree 


TAKOASTRY, nN i duTg Tire), wares tyſus icy. 


(a) Add. Grot, I. 2 c. 4 ſ. 3. (5) Horat. A. P. v. 70, &c. Quinctilian, Inſtit. Orat. L I 
() The Author's Words Edit. Ludg. Bat. (f) To retain Words that have been long Dboliſhed and abrogated, is 
are, Sed abolita atque abro- Inſolence, and of vain Boaſting in things of no Importance. Add, Gell. I. 1 c. 10. (e) Adv 


gata ret inere inſolentie cujuſ= Mathemat. J. 1 c. 3 p. 17 Edit. Genev. (d) Ibid. c. 10. (e) Tuſc, Queſt, I. 3 c. qo. () Tritt.] 


dam eſt, & ſrivole in pa vis El. 10 v. 37. 


jactant ia. 


x mas, tos dy N AH in 
42. Thou 
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ten the Style which thoſe People beſtow on them- 


res, It is here likewiſe worthy to be conſider d, 

ö at moſt Terms of Speech beſides their Principal, 
. | kind of acceſſory (4) or additional Signification, 
My which we at the ſame time expreſs our Judg- 
bent, Pailion or Eſteem. And this is the reaſon, 
tat of many words which as to their mam Impor- 
ance exactly fall in with each other, ſome are Op- 
obrious and Injurious, others not; becauſe this 
ditional Signification is found in ſome and not 
the reſt. Thus it I give a Man the Lye, I not 
ly ſignifie that his Speech is diſagreeable to his 
Thought, but farther denote, that he did this with 
in ill Intention, and on account of procuring my 
Prejudice or Hurt. And *tis on the ſcore of this 
latter Indication that the Words are look'd upon 
u contumelious and injurious. So if I call any 
ſon an Impoſtor, or an Ignoramus, I affront him; 
cauſe thoſe Names, beſides their proper meaning, 
clude by the Bye, ſomewhat of Contempt and 
Reproach : Whereas there are many other Words, 
by which I may, without any ſuch Affront or A- 
uſe ſignific my ſelt to have been hurt by another, 
ir to ſhew that another is ignorant of ſome things; 
ind which conſequently ſhall only declare the di- 
rect ſenſe, without any ſuch Indication of Diſgrace. 
Gmetime this additional Mark ariſeth, not from 
the Genera) Impoſition of Men, but from the Tone 
of the Voice, (which is different according as we 
either teach and admoniſh, or flatter and court, or 
chide and reprove,) from the Lines of the Face, 
from particular Geſtures, and other Natural Signs, 
wich are wont very conſiderably to alter, dimi- 
ni or increaſe, the principal ſignification of 
Words, And thus too a figurative _ very of- 
ten denotes ſome Paſſion in the Speaker, whereas a 
plain Expreſſion barely imports the thing aſſerted : 
Une adeone mori miſerum eſt (a)? denotes no more 


opor-W than if we fhould ſay barely, non eft uſque adeo mi- 
mom nori; becaule it includes a Contempt of 
fs Death. From the ſame acceſſory Meaning it comes 
neee paſs that ſome Words are accounted obſcene, 
ale WW others not; though as to the main they ſignifie 
arty. tic ame thing; nay, though the thing be not re- 
bal in it ſelt foul or indecent. The reaſon of 
alas wich Difference ſeems in part to be this; That 


lame i ince ſome Words expreſs a Thing or an Act more 
mat Woolly and generally, others in a more diſtinct 
i launer, and with particular Circumſtances, there- 
King bre he who makes uſe of the latter ſort, at the 

lame time betrays his Luſt, with regard to ſuch a 
ry of Thing or Act, and diſcovers a Satisfaction and Ap- 

probation which a Man of Vertue and Breeding 


would be.aſham'd of: Sometime too the Obſcenity 
0 Words proceeds from hence, that they either de- 
nate a Contempt of the thing ſignified, or elſe are 
ued only among the baſer Ro or towards ſuch 
5 vom we owe no Reverence or Reſpect (b). Ca- 
aubon in his Comment on Perſius (c) hath diſputed 
it large, whether it be allowable to apply Obſcene 

ds even to the Reproof and Correction of Vice, 
which is the ord inary Practice of Satyrical Writers, 


— — 


Thoſe words are grounded on Special Compact, 
which either have been inveſted with a peculiar 
Signification, different from what they bear in com- 
mon uſe, or which are utterly unknown to the or- 
dinary Methods of Speech. Of which kind are all 
thoſe Terms of Art, uſed by Mechanicks and o- 
thers; which on account of either the Multiplicity 
and Confuſion of Things, or the meer Pleaſure of 
the Authors, have either been invented a-new, or 
applied to another Meaning than what they ob- 
tain'd in Vulgar Diſcourſe. Now, that no Man 
may be deceiv'd by theſe Terms, amongſt perſons 
who underſtand the particular Art, the very Na- 
ture of the buſineſs in hand will be a ſufficient 
Caution and Security. And amongſt the Unskilful 
they ought to be explain'd and limited by common 
Words. Which Explication and Settlement is like- 
wiſe neceſſary, when either Artificers differ about 
the uſe of their Terms; or when any perſon for 
ſome particular Reaſons thinks fit either to coin 
new Words, or to fix a new ſenſe on old ones (4). 
Some few perſons in Confederacy may, and often 
do frame to themſelves peculiar Words and Marks 
of things, or put a different ſignification on Vul- 
gar Terms, ſo as to be unde by each other, 
and by none beſides. (And how far this Practice is 
lawful, will appear from the Sequel of our Enquiry.) 
In which Point it is enough, if thoſe Words or 
Marks rightly diſcover my Mind to thoſe, with 
whom I have thus entred into a particular Cove- 
nant about their Uſe: And this holds too in other, 
Signs, determin'd by the liar Impoſition of 
certain Men. Amongſt theſe the Principal are the 
Military Tokens and Signals of War ; of which 
Silence it ſelf hath been ſometimes uſed for one. 
Thus in Polyenus (e) the Arcadian General under- 
taking by Night to ſurprize the Spartans at the 
Tegaa, gave his Soldiers no other Sign but this, 
That they ſhould kill all who ask d for any Sign. 
The Arcadiaus therefore were ſilent; but the Spar- 
tans not knowing their Fellows in the Dark, and 
ſo demanding the Word, were ſlaughter'd by the 
Enemy. And fo Pammenes in the ſame Author (5), 
put a Cheat upon his Enemies by altering the 
mg of the Trumpet, and quite inverting the 
ordinary Method and Uſe; commanding his Men 
to fall on when a Trumpet ſounded a Retreat, and 
to retire when it ſeem'd to call them to a cloſe 
Engagement. | 

VII. But we muſt carefully obſerve, that al- 
though this general and ial Compact we 
are bound to uſe our Words and other Signs in the 
manner that hath been agreed upon; yet we are 
not hereby in the leaſt oblig d to open and diſcover 
our Minds to all perſons. 'To which may be ap- 
plied the Saying of Apollonius Tyaneus (in Philo- 
ſtrat, I. 4. C. 1 I. p. 191. Edit. Par. Morel. An. 1608.) 
Palamedes invented Letters, not only for the ſake of 
Writing, but likewiſe that Men might come to the 
Knowledge of 5 things which were not to be writ- 
ten. But to effect this, it is neceſſary that ano- 
ther Obligation be added, ariſing either from ſome 


— 


—_— 


(4) Our Author hath taken all this from the Art of Thinking, Part 1. c. 14. where we may find the Reflection better managed. 


(4d) Add Bacon's Advancement 


pl do not know why he did not quote the Book, ſince he is not ſparing ot Citations. 
1 . (a) Virgil, Xn. 12 v. 646. (5) Vid. Ciceron. Epiſt. ad Famil. IX, 22, (c) Sat. 4 p. 342. 
if Learning, 1, 3 c,4. in the beginning. (e) Stratag em. I. 1 c. 11 & l. 3 c. 16. 


teh 


(F) Lib. 5 c. 16. 


particular 
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— — 
particular Covenant, or from the general Com- preſent to be tranſs&ed by Specch (1), Thus, for and! 
mand of the Law of Nature: Or laſtly, from the inſtance, if I undertake to be an Inſtructor to any all ti 
Quality and Condition of the Buſineſs which is at perſon, I am engag'd (by the Contract of Letting RO 

1 « nion 

wann « tha! 

Mr. Barbeyrac's NOTES on & 7: : 2 Yer 

(1) To explain this Matter n we are to obſerve, that Speech, as all other Actions of an indifferent Nature, is to be 1 Corr 
governed by three great Principles of Duty, of which we have ſpoken before, but muſt now repeat them, vx. Religion, Kell. Motio! 
Love and Society. I. When we ſpeak to GOD, we muſt always ſpeak che Truth freely, This is evident of it ſelf, though our he IK 
Author proves it briefly in the beginning of $ 10, Nor may we ever abuſe our Speech, when we ſpeak to Men, to the Diſh. Troub! 
nour of God, See what I have ſaid afrer our Author in Note 2 upon Lib. 2 Chap. 4 5 3. Il. When we make ule of Speech in thing o 
behalf of our ſelves, cither ro ſecure or defend our ſelves, or to procure our ſelves lome innocent advantage, whick neither en from u 
trenches upon the Glory of God, or the Rights of our Neighbour. In this Caſe tis not only permitted, but exprefly ordained har eve 
by che Law of Nature, either ro ſpeak the Truth, or be filent; or to ſeign and difiemble, as a lawful Defence of our ſelves, or habit 0 
our innocent Advantage requires. III. The Duties of Society oblige us alſo, either ro ſpeak the Truth plainly, or be ſilent, or whom | 
feign and diſſemble, it by that Means we can either do good to others, or avert the Danger which threatens them, Without ds. dren fr 
ing any thing contrary to the Glory of God, or to the Damage ot any Man. Thus, as our Author ſpeaks, Lib. 2 c. 3 6 4. ve $ 134, 
muſt give Counſel faichtully to them that defire ir, and ſhew them the right way, who are out of ir, Bur on the contra \ we a w| 
muſt be ſilent in things which may be prejudicial to any perſon when ſpoken, either as to their Perſon, Goods or Reputation have 
Thus if a Madman running after another with a Sword in his Hand to ſlay him, asks us which way he wenr, we may not only, by de able 
we ought to ſhew him another way than that which the perſon purſued took to ſave himſelf, And I can't think that any wi dot by 
will dare to maintain the contrary, By the ſame reaſon the wiſe Midwives of A#zypt did very well ro find our ſo good an excuſe and by 
to Pharaoh, as we may ſee by the Reward God gave them. In ſhort, the greateſt abuſe of Speech is, without contradigion, dulent | 
this, To make it an inſtrument of Damage to another, See 5 15 following Hence it follows, that Men ought above all — 1 and as f 
act ſincerely in Bargains, and keep their Word inviolably when they have made a ſerious Engagement, Moreover, we ought u ut as is 
remember what I have elſewhere obſerv'd, that when the Duties of Society and Self. Love are equally concerned, theſe laſt 4 5 41 
to be followed, and ſo we may law ſully uſe our Speech for our own advantage rather than any orhers. This is grounded u « ſemb 
Mr. Titins's Obſerv 248, Oc. tho' his Opinion is not a whit the leſs ſingular. It is certain, That, as Grot ius has obſerved, Lib, z « Incli 
c. 114 9, moſt of the Heathen Philoſophers and Ancient Chriſtians believed with St. Auguſtin, That whatever may be called 1 « thou! 
| Lye, is always unlawful, although that Matter be not well explained, as our Aurhor has done after Grotius. And fince theſe ty « your 
{amous Works have appeared in the World, very few, who have been converſant in the Study of Natural Right, but have en. "oP 
braced their Notions, See for example Mr. Thomaſius, Furiſprud. Divin, Lib. 2. c. 8. Mr. Budde, Elem. Phil, Prall. Part :. « can b 
Sect. 6. 8 3, Cc Mr. Fabricius in a Note upon the falſe Abdias, which makes a part of the Apocrypha of the New Teſtamen;; « cefſa 
Mr. No dt De Firma emend. doli mali, &c. c. 3. and ſeveral other famous Writers. I might alſo alledge a great Philoſopher of ou « habit 
Time, who had nor occaſion to explain this Point in his Writings, but he does not treat of it with Authority, wherefore [ ſhall Difficult 
come to examine their Reaſons, Thoſe that maintain, That all Speech which is utter'd 1 to our Thoughts, is eſſentially if this | 
faulty, ought to alledge good Proofs for it, taken either from the Nature of the thing, or from ſome convincing paſſage of Scrip- with de 
ture. 1. As to the Nature of the thing, I have not yer ſeen any thing ſatisfactory produced. Our Author proves it well; and | fav, thi 
will examine in a few Words the new Hypotheſis of a Modern Author in Note 2. on $ 10. All that has hitherto been aid with Trick te 
any ſhew of Reaſon, may be reduced to theſe two or three Difficulties, which are nor hard to be reſolved. The firſt js this, If have cot 
the Opinion, ſay they, that allows Men to ſeign and diſſemble upon certain Occaſions, either in Deed or Word, be once received, for it, c 
all Confidence in one another muſt be baniſhed from the Earth, and by conſequence all Society deſtroy'd. Fora Man can'r open without 
his Mouth, or do the leaſt thing, but it will be firſt demanded of him, Whether he does not believe, that he may in that caſe do the Opis 
otherwiſe than he thinks. But this Argument ſeems to be built on a Suppoſition entirely falſe, viz. That the Confidence by contrary 
which our Dealings in this Life are maintain'd, is grounded only on this Perſuaſion, That they who ſpeak, ought to ſay or do bf all Ma 
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nothing but what anſwers exactly to their Thoughts, their own Conſcience being Judge. For Experience and the Knowledge 
of the World prove the contrary evidently. I own, that Profeſſed Lyars, Natural Difſemblers, Falſe Dealers, or Slaves to vile 
Intereſt, in a word, all choſe whoſe Honeſty is dubious, are not proper Objects of our Confidence, and we ought not to tru 
them, bur with very great Caution, if they ſhew that they believe that one may lawfully ſomerimes ſpeak contrary to Truth, 
or profeſs, that they believe it always allowable, But when we have to do with Honeſt Men, we put not the leſs Confidence u 
them becauſe we know they may uſe an innocent Feint or Diſſimulation, and becauſe we have ſeen them uſed ourſelves it 


certa'n Cafes with good Reaſon for their own particular Advantage, or that of their Parents and Friends As every one li ruth h. 
willing to have char Liberty, fo he readily grants ir to others; and he can't refuſe it them, or impure it to them as a Crime, dot deal. 
without being accounted, and that juſtly too, unreaſonable and fooliſhly nice. But, ſay they, the Benefit which way be obrained then 2 
by a Lye will vaniſh into nothing, it we once reach chat a Lye is allowable. For a Lye can be of no advanrage bur upon this onſequ 
Suppoſition, That chey to whom we Lye, believe that we do not Lye, and that we make a Conſcience of ſpeaking the Truti, ſe it as 
If there be an occaſion offered wherein 'ris lawful to Lye, tis to adminiſter a Medicine to a fick perſon that may fave his Life iſe all (+ 


Bur ſuppoſing that we are taught that Phyſicians are exempred from ſpeaking Truth upon that occaſion, it will happen that ewed, 


they will not be believed, tho they ſpeak Truth; and ſo we ſhall fall into Inconveniencies infinitely greater than choſe which ve lifferin 

endeavour to avoid, by allowing them ſometimes to Lye. Either the ſick perſon believes that the Phyſician will not Lye, ct ondemr 
leaſt that he may as well ſpeak the Truth; but how can he believe the firſt, if he knows that upon ſuch occaſions he may Lye: 'on, is 
And will not the doubt keep him from taking the Medicine preſented to him? To this I anſwer, That all this is made ah ion is m 
falſe by Experience. W hatever rigid Divines and Caſuiſts may ſay, tis certain, that there are a thouſand little Lyes, w hing is 1 
almoſt all the World believe allowed, and which nevertheleſs ſail not to produce their effect. When one is in general petſu igemen 
that others ate innocent, he is not always upon his guard to examine upon every occaſion particularly, whether the perſon har St. | 
have heard may not have reaſon to perſuade us that a thing is falſe, which is not. We are nor fo ready to diſtruſt one 8 , hat he c 
when we have no cauſe of Suſpicion; and there is ſcarce any Man, who, though he has been innocently deceived by his FN) e may f 
ſician or Friend, will not nevertheleſs believe them again upon the like occaſion, if they know how to rake him aright, i e not b 
behave themſelves well. He may perhaps doubt a while after, but the firſt Impreſſions, and the innocent Artifice, when 2 Fat proy 
had effet, is ſoon forgotten; but if ſometimes it is not ſucceſsful, it only proves that there were not good Meaſures taken, ves me 
that ſome Circumſtances rendred the thing unprofitable, but that proves nor that ir was unlawful and criminal in it ſelf. 4 ay be d 
object farther, That if ro ſpeak contrary to a Man's Thought is an Action of like Nature with local Motion, and other on "vince 
Actions, which having nothing unlawful in themſelves, may become good or evil, according to the different Intentions by q erpreters 
they are done, there will be no evil to make uſe of that Means for our moſt vile and trifling Intereſts, as if I defire a Pin f f bot ap 
ic is neceſſary, or ſtoop to take it up when | ſee it lie upon the Boards ot my Chamber, nothing hinders but that I my © of Mich the 
ve to ger it, provided | do no Man any wrong by it. But this Conſequence does not ſeems to be well drawn For the n eon cc 
Speech is not only guided by Juſtice, Humanity and Charity, bur alſo by Maxims of Prudence, For no wiſe Man will ** lake it p 
courſe to the leaſt Diſguiſe, but in Caſes of Neceſſity. Let us hear a pleaſant ancient Writer upon this Subject, whom 0 oh "y of, I 
Grotivs nor our Author have quoted. Oy Jt met TvTwr nog plu mou t ty enigs Evera Youde]ai, vy wuns Toaage? g700 2 1 nere Kin 
A x, *Twivs , ανν]²i¹ agion, Cm οι˙ 1 TMeuiss Van mimiony, 1 tm owned TO TUSTW ον jz eo &@ Tols None Was 
NR, H OdVoarvus imict, Thy T4 avry av lu agr/ucs© x; 7 vogey Tav rig, dA Mes Exeiver, d EFT, PUpis Of gl i 8 
S wetting 1 ole mes mA T7 aAn3eas mI4)ai, ndowueret Tw Tg ypealt, x, alate.Corrs ©G' wdtuig Ferpe ru cpo. 50 in ke 
Luctan in Mendac, vel Incredul. in princip. “ I ſpeak not, ſays the Diſcourſer in the Dialogue, of them who Lye for theit ap . the 
« they are to be excuſed, and ſome commended ; as for Example, ſuch as Lye to deceive their Enemy, or them wh "Conf 17 apt 


« ot ir as a Remedy to eſcape ſome great Danger, as Viyſes oſten did to ſave his Lite, or to procure the return of « gio0s 
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and Hiring) to explain and communicate to him a perſon with a Commiſſion to ſearch into the 
all that belongs to that Art or Profeſſion. It I ſend State of ſuch or ſuch an Affair, he is bound by 
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« nions but that which ſurprizes me moſt, is to ſee ſome Men, without any advantage to themſelves, to delight more in Lying 
« than ſpeaking the Truth, and continue in it all their Days without Necetfity. Indeed, when Men Lye in Bravery, and make 
i Trade of it, they loſe all Credit with the Wife, Otherwiſe, though an honeſt Man believes he may innocently, for ſome good 
Reaſon, by his D ſcour ſe and Actions, make another underſtand him of a thing he thinks not, yet he does not therefore negle& 
1 Correſpondence between his Words. and Actions, and Thoughts, as the moſt Natural Uſe of the Tongue, and other out ward 
Motions, ſo that this Agreement is diſturbed againſt his Will, being forced to it by the Conſtitution of Humane Affairs, and by 
he Indiſcretion, Imprudence and Malice of the greateſt part of Mankind, at leut, if he be not engaged in a thing that brings 
Trouble, his Candour and Freedom, which are the Character of a truely good Man, will hinder him trom ſpeaking or doing any 
thing which may make his Sincerity and Fidelity be ſuſpected in the leaſt. But there is another thing which ought to keep us 
from uſing any Equivocation, but with much Reſerve and Circumſpection, which is, that we ought not only to avoid all Evil, 
bur every thing that rends to it. For it is certain, that by Lying, Feigning and Diflembling upon flight Occaſions, Men get a 
habit of Diſſimulation and Counterfeiting, which degenerates into a Vice, becauſe it will incline us to be inſincere with thoſe to 
whom we ought faithfully to diſcover our Thoughts. For this Reaſon it is, that we ought to take very great Care to keep Chil. 
dren from Lying. See Montagne's _ upon this Subject, I. 1. c. 9. and the Treatiſe of Educating Children by Mr. Locke, 
$134, Cc.) becauſe this Artifice can ſerve only to hide their Faults, and they are not of Age ſufficient to diſcover the Occaſi- 
ons, when Diſſimulat ion and Counterſeiting is innocent, and ſo they'll come in time not to ſpeak one word of Truth, but always 
have a Lye ready for the leaſt thing. But as to ſuch as are become Men of Underſtanding, tis not to be feared hut that they'll 
de able to ſet due Bounds to this Permiſſion of Feigning and Diſſimulation, provided they ſeriouſly labour to regulate their Con- 
duct by the light of right Reaſon, without which they may abuſe the leaſt diſputable an 93 received Moral Principles, 
and by which they 'I be full of Reverence toward God, Lovers oi ſuſtice, careful ro give every Man his Due, averſe to all frau- 
dulenc Dealing, and in a word, a truly good Man; and I dare anſwer for him, will never be guilty of any unlawful Diſſimulation, 
and as far as is poſſible, he will ſo order himſelf, that his Words and Actions ſhall exactly agree with his Thoughts. I ſay, as 
far as is poſſible, ſor as the famous Engliſh Chancellor, the Lord Bacon, jud iciouſly obſerves, © Serm. fidel. c. 6. Diſſimulation 
« js a neceflary Conſequence of Silence and Secrecy, (Tatiturnit tin) inſomuch that whoſoever will conceal à thing, muſt dif. 
« ſemble, do what he can. In truth, Men are too cunning to ſuffer us ro remain in a perfe& indifference, without ſhewing any 
« [nclination to one or other of the things, which they defire to know. They'll attack you, examine and pump you with a 
« thouſand Queſtions, ſo cunning, that unleſs 2 maintain an obſtinate and ridiculous Silence, you muſt diſcover ſomething of 
« your Sentiments; and if you do nothing to di 
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iſcover them, they Il make ſuch Conjectures upon your Silence, that it will be all 
« one as it you had ſpoken. You may guard your ſelf a long time by Equivocation, and dark Expreſſions, bur, in a word, there 
can be no per ſect Concealmenr, if ſome degree of Diſſimulation be not allowed; and ſo Diſſimulation is nothing elſe bur a ne- 
« ceſſary Dependant upon Silence. To keep a juſt Temper, every Mau muſt get him a Reputation for Sincerity and Veracity, an 
habit of Silence and Secrecy, and an Ability to fergn and diflemble, when it is neceſſary. It is eaſie ro anſwer all the other 
Difficulties raiſed againſt the Opinion of our Author, and to oppoſe greater to the contrary, It ſhall contenr me to obſerve, that 
if this laſt be true, thouſands of Actions, which the World accounts innocent, muſt be condemned, and are practiſed every day 
with deliberation, I do not ſay, by moſt of them who are zealous Defenders of this Opinion, but by all Men generally, we may 
ſay, that the Queſtion comes to this, Whether (for example) a Man may ſay, that ſuch a one is not at Home, or find out fome 
Trick to free our ſelves from an indiſcreer and importunate per ſon? I do not believe that any Man of Senſe will deny himſelf to 
have committed ſuch Faults, tho? ke is ſorry tor them. Nevertheleſs, there is no Medium; either we muſt condemn our ſelves 
for it, or reſign our ſelves to the Indiſcretion, Imprudence, and often to the Malice of another, by a general Sincerity, and 
without Reſerve, or we muſt allow a Permiſſion to ſpeak and Act contrary to our Thoughts. Further, to ſhew the Weakneſs of 
the Opinion I am now oppoſing, I defire it may be conſiderd, what Abſurdities they engage themſelves in, who maintain the 
contrary Opinion: For theſe are three Maxims of St. Augaſtin, which Mr. La Placette approves in Part 1. Moral Eſſays, 1. That 
f all Mankind were at the point of Deſtrution, and 'twere poſſible to ſave them all by a Lye, the Lye muſt be avoided, and 
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lc Mankind periſh. 2. That if by telling a Lye we could prevent one or more of our Neighbours from ſinning, we ought rather 
ue bo ſuffer our Neighbour to fin, than tell a Lye, 3. If by Lying we could keep our Neighbour from Kternal Damnation, we ſhould 
uſt Father leave him to periſh, than ſave him by the loſs of Truk, In fine, it is in no wiſe neceſſary to determine, when and how 
thy any times we are permitted to Lye, that depends upon Circumſtances, which are infinite, and every Man's Judgment. Here, 


ib in 27 other Moral Subjects, we can give general Rules only. As often, as they to whom we ſpeak have no right to require 
dt us to ſpeak freely what we think, we do them no Injury if we coneeal the Truth from them. And ſo the diſguifing of the 


1 rutl1 has not the principal Property of a true Lye, which is to give them with whom we treat reaſon to complain, that we have 
* ot dealt ſincerely with them. But it does not follow, that we may always ſpeak or act in a manner different from our Thoughts, 
his hen a per ſon hath a Right to require the tontrary of us. I have alledged the Reaſons that concern our ſelves above, or the 


ſequences of taking roo large a Liberty. I own that this Permiſſion may be eaſily abuſed, and therefore the ſureſt way is to 
Ie it as little as poſſible ; but a good uſe may be made of ir, and in what a bad Cafe ſhall we be, if we muſt condemn and diſ- 
Ile all thoſe things, by which Men take an occafion to excuſe or juſtifie their Irregulariries ? Bur, II. If ir be true, as we have 
ewed, that the Principles of Natural Right afford nothing to prove, that all Diſcourſe, and in general, every exteriour Sign 
ffering from our Intentions and Knowled e, is criminal of it ſelf. There is no evidence to prove that the Holy Scriptures 
ondemas ir abſolutely, at leaſt, if we may ſay (what indeed | don't believe) that the Law which forbids Lying and Diſſimula- 
dn, 15 4 poſitive Law only. Thus we can't alledge any Text, either in the Old or New Teſtament, where Lying or Diſſimula- 
* is mention d, but it is accompanied with ſome Fraud or Cheat, and by which at leaſt ſome Duty of Charity is broken. No- 
une 1s more common in the Writings of the Hebrews and Helleniſts, than to underſtand by Truth, Fidelity in keeping our En- 
2 and by Lying, Perfidiouſneſs, Deceit, an Injury done our Neighbour, after ſome manner or other. The Reaſon 
_ S Paul gives for his Exhortation, To avoid Lying, and ſpeak the Truth every Man to his Neighbour, inſinuates plain enough, 
"a e did nor extend his Prohibition to Lyes profitable, and altogether innocent. See Velthuyſen De Princ. Fufti & Decori, where 
= 92 Reflections which I have omitted. Farther, we may obſerve in the Scripture ſeveral Examples of good Men, who 
not blamed for having uſed Diſſimulation, and an innocent Lye, See Mr. Le Clerc on Gen. 12. 13. Moreover, there is one 
n proves plainly, that it is ſometimes commendable to ſpeak contrary to what we think, and that is, of the Ayyptian Mid- 


« 1 * . 
* 1 before by the Bye. See Exod. 1. 20, 21. As to my ſelf, I think an unanſwerable Argument for my Opinion 
be drawn from it. *Tis evident, theſe Women did not f peak 4 Truth to Pharaoh; and if any one doubt of it, he will be 


reel, if he reads what Mr. Le Clerc ſays about it in his Remarks upon the 17th Queſtion of his __ ; and moſt of our In- 
Meters and Divines agree with him. Nevertheleſs, God hath greatly rewarded that Lye, and conſequently not only excuſes 


Vhen bd 

ell 4 Ni Pproves it. For it is an empty Metaphyſical Subtlety to ſay, That God rewarded not the Lye, but the Ad of Mercy, 

ſe of Moon e tans Women ſhewed ; as if one and the ſame Action could be good and evil in divers reſpects, or as if a good in- 

fe. uke —_ render an action, in its own Nature evil, good, But if this Example do not ſatisfie, behold another, which will 

ithet en 35 Plan, chat God permits, yea, requires ſometimes, that Men uſe an innocent Deluſion, Tis of the Prophet who is po- 
| 1 3 Kings 20, 35, Ge. This Holy Man, by God's Ordet, having cauſed himſelf to be beaten, ſet himſelf in the way 


1 . 

mch, Ahab was tO paſs, and cover'd himfelt with a Veil, that it might not be known that he waired for him; when he 

dich h . in coming, he cried out, and implored his Help; and he tells him how he came in that Condition by an Accident, 
„had feigned. He ſays, That being in the middle of the Battle, a certain Man brought a Priſoner to him, and charged 


FR U . 
- 328 him ſaſe upon pain of Lite, or paying a Talent; but while he was buſie up and down, his Priſoner got away. Here- 
e uſe hy Goa has ſends ro the Propher thar he had condemned himſelf; and then the Prophet unveiling himſelf, declared to him 
pr. r. L ad ordered him to uſe ſuch au Artifice, viz. That Abab might condemn himſelf by judging in the like Cafe. See 


* Clerc's Notes upon the place, 
Covenant 


194 Of Speech, and the Obligation which attends it. | Book IV 


Covenant to acquaint me with all the Dilcoveries 
and Informations he hath gain'd about that Matter. 
If I am to exerciſe towards another any Duty ot 
Humanity, which muſt be pertorm'd by Speech, it 
is manifeſt my Words mult be agreeable to my 
Thoughts and Intentions. If a Man undertake to 
to write an Hiſtory (2), he is to deliver nothing 
which he knows to be Falſe, by virtue of that ge- 
neral Obligation by which we are bound to pro- 
inote the Uſe and Benefit ot others. As we are 
likewiſe by a common Engagement tied to expreſs 
our Minds b the clearcſt and plaineſt Signs, in all 
ſuch Caſes, when if we do otherwiſe, we may bring 
{ome hurt or prejudice on innocent perſoi.s. So, 
Laſtly, in all Conunerce and Buſineſs between Men, 
in which, by the Conſent of the Parties, ſome Right 
or Obligation is to be produc'd, we are to declare 
our Meaning openly and cry to the Perſons with 
whom we eat For otherwiſe there could be no 
poſſible way of rightly adjuſting thoſe Concerns. 
But, ſince it doth not always to happen, that I am 
bound by any ot theſe Rules to open my Thoughts 
to another about any Affair, eſpecially ſuch as is 
private and particular; it is evident from hence, 
that I am not under an Engagement to untold all 
my Opinions and Intentions to Men alike, but 
thoſe only which they have a right (either perfect 
or imperfect) to underſtand ; which Right ſuppo- 
ſeth a correſpondent Obligation on my part : And 
that therefore I may fairly conceal and diſſemble 
thoſe things, which another hath no Right to know, 
and which I my felt have no Obligation to diſ- 


cloſe (a): Nay, in ſuch Caſes, where no body elſe 


is injur'd in his Right, and where the Advantage 
or the Safety of my ſelf, or of ſome other perſon, 
cannot otherwiſe be procur'd, it mall be allowable 
tor me to apply the common Signs in ſuch a man- 
ner, as to expreſs what is really contrary to my 
Judgment. For ſince the Compact about applying 
Signs in ſuch a certain way, bears a regard to o- 
ther Obligations, which are by the means of theſe 
Signs to be tulfill'd ; therefore when thoſe Obliga- 
tions ceaſe, there appears no reaſon why I may 
not make a different uſe ot the Signs, it I injure 
no Man, and at the ſame time have no greater 
Convenience of benefitting my ſelt or others. 


VIII. From theſe Principles and Fundamental 


Rules, it is eaſie to underſtand both the Nature of 
Iruth, which Men are obliged to ſpeak and 
r , and the Nature of a Lye, which is fo ab- 

orr d by all the Good and Honeſt, and the impu- 
tation ot which every Man looks on as the fouleſt 
Diſgrace (b) (1). The former then conſiſts in this, 
That the Signs which we make uſe of, and eſpeci- 
ally our Words, do in a proper and convenient 
manner repreſent our Thoughts to another, who 
hath a Right to underſtand them; and to whom we 
are boun1, either by a Perfect or an Imperfect Ob- 
ligation to diſcover them: And this to the end, 
that he by apprehending our Meaning, may obtain 
ſome Benefit, or may eſcape ſome undeſerv'd E- 
vil, which would have follow'd upon our decei- 
ving him. So that beſides that Logical Truth, whi h 


thing differing from his Judgment; and that cd 


EE 


conſiſts in a N between Words and Thi its 0 
this Ethical or Moral Truth, of which we are no her 
treating, ſuperadds the Intention and Obligation 0 anot] 
the Speaker : On which Score, he who FS, 2 tl ore: 
Truth out of Error or Imprudence, hath barely * it th 
cited the Logical Truth, but hath not exergy Ml whic 
the Moral. And he who blabs out any Matte ing; 
without any Obligation in hamſelt, or any Right with 
in the other Party, ought to be eſteem'd rather m 111 
idle Pratler, than a Speaker of Truth. And hen WI Wore 
tis caſte to gather, what muſt be the Nature of g the } 
Lye; namely that it is, when our Signs or Wod 7, 
bear a different Senle from our real Conceptions Nam 
whereas the perſon to whom the Signs were direct this d 
had a Right to underſtand, and to judge of th n 
Conceptionsz and we on our part lay under an 11058 
Obligation to make him * — our Meani by G 
I take this to be a more clear and diſtin& way of es (6 
ſewing the Neceſſity we ſtand under to «clas BY by vi 
our real and undiſguiſed Intentions, than if I ſhoul1 nn 
derive the Sm and the Bateneſs' of Lying, barely V. 

from that General Rule of Natural Law, that V perly 
Man is to be burt , as if the whole Nature of a Lye Wi «1c 
conſiſted in its power of hurting, For ſtridh It 
ſpeaking, we do not hurt another by with-holding ry ip 
from him what he hath only an Imperfe& Right w covit 
receive; and yet the Violation of ſuch an Imper/e4 WW p<rſo 
Right is ſuſficient to conſtitute a Lye. For the ſue ta! 


reaſon Philoſtratus's Notion of a Lye is confus d aud 
unaccurate, when he reports (c), That amongf 
ſome of the Indians, any Student in Philoſoph 
who was found guilty of this Vice, was render( 
incapable of bearing any Magiſtracy or Honou, 
Becauſe be had by Lying cheated the Common Society 4 
Mankind. But, as in all Acts by which we recelt 
from Law, Error, Imprudence and Raſhneſs ar 
diſtinguiſh'd from Malice, or Wicked Deſign, b 
neither is any Man properly ſaid to Lye, but he 
who with evil Intention, and pre-conceiv'd Mz 
lice, tells another what is really different from hv 
Sentimeuts or Reſolutions, either to prejudiced 
to delude him. And hence, he who having ben 
deceiv'd by another Man, delivers things whid 
he himſelf takes to be true, reports a Lye, but 3 
not himſelf the Lyar. Yet a perſon, who cat 
ing up things with too — a Credulity, after 
wards diſperſeth them amongſt others, expoſes 
ſelf to the Cenſure of Raſhneſs and Folly. Ni, 
the ſpreading of another Man's Lye, or of a Mit 
ter not certainly known, may in ſome Caſes b 
an Obligation on the Publither to repair the Ur 
mg occaſion'd by the Report; eſpecially wif 
ſuch a Publication approacheth near to that 1 
paſs which the Civilians term culpa lata (d) (2) 
IX. Having thus difcover'd the true Source, a0; 
the Genuine Foundation of Truth and of Lyes . 
may aſſure our ſelves, that thoſe Authors are F 
ſtaken, who aſſert, That a Lye and an Untruth ® 
really the ſame thing, and that he deſerves to 
branded with the Name of a Lyar, who ſays A 


ſequently to tpeak otherwiſe than we think, 5» 


(2) See what our Author has ſaid in his Diſcourſe, De 0b'igatione erga Patriam, 8 23. 
| Mr. Barbeyracs NOTESoOnS 8. 
(2) See Lib. 3 c. 1 5 4 Note 2. beſore going. 
(4) /chyl Corphor. ay 4y 9 ons, Ke, v. 580, The Art of vilence and of well term''d Speech. 
% Sophact, Trachin. p. 347. Edit. H. Steph. & inzvSiew Luder za g dul, &c. 
What Fate fo grievous to a Free- born Man 
As to be call'd a Lyar — | ; : | 
( Apollon. Tyan. I, 2, (a) See the Story of Caſſell. Baſſus in Tacit. Ann.“ 


(1) See 8 10. following, 


Add Mont. ignz's Eſſays, licgl, 2 c. 18. 
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10 ature baſe and ſinful. An Untruth is 
bn Words in ſuch a manner, as that 
:nother ſhall "conceive from them a Senſe not a- 
rceable to your inward Imaginations. But now, 
? the other Party have no Right, by Virtue of 
which he ought clearly to underſtand my Mean- 
ne; and it 1 do not hereby prejudice any Man 
without cauſe, there {ſeems to be no reaſon, why, 
1 find it convenient for me, I may not uſe thoſe 
Words rather according to my own pleaſure, than 
the pleaſure of another. Hence every Lye 1s an 
U:truth, but every Untruth cannot coine under the 
Name of a Lye: And if we take Ariſtotle (1) in 
tis Senſe, when he affirms, That a Lye is in it ſelf 
ſoul and diſgraceful, there will be no need of Gro- 
in's Limitation, who explains 0 a, in it ſelf, 
wv Generally, or without regard to the Circumſtan- 
„ (a). For ſuch an Untruth as eſcapes Cenſure, 
y virtue of ſome particular Circumſtances, ought, 
n no account, to ſuffer the odious Character ot a 
Lye. And, on the other fide, that every Lye, pro- 
perly 10 called, is in its own Nature batc and ſcan- 
dalcus, ſeems to be beyond diſpute. | 

It is worth remarking on this Head, that the ve- 
rv ſpeaking what is true may ſometimes create and 
4 a Lye : Which not only happens when a 
perſon affirms the Truth with the Air and Addrels 
of a Lye, and by his (2) Manner, his Geſtures, and his 
Actions, which uſed to be as it were the Lite and 
Soul ot Diſcourſe, makes his Hearers believe the 
contrary to what he delivers; as Quinctilian ſhews 
us how / tis poſſible to be guilty of a Lye, as well as 
of a Soleciſm, by a baſe Action, when we ſpeak one 
thing, and hint another, by a Poſture or a Nod ; 
but it chiefly takes place in thoſe, who by a pra- 
ctice of frequent Lying, have depriv'd themſelves 
of all Credit and Beliet. Now ſuch perſons as they 
are not eaſily regarded, how willing ſoever they 
may be to, deliver ſerious Truths; ſo they have an 
opportunity of abuſing the diffidence of a Hearer (3), 
to his deception and — ; who thinking them 
to be always like themſelves, may cafily be cheated 
by belicving quite the contrary of what they averr. 
The inſtance in the Fable is well known, where the 
Boy ſo often tricked the Countrymen with a falſe 
Alarm of the Wolf, that at length when the Wolt 
really appear'd, he could not gain Credit enough 
for their Aſſiſtance. Ageſilaus (4) turn'd this Fetch 
into a Stratagem of War. For in as much as tis 
reckon'd moſt impolitick in a General openly to 


proclaim his Refolutions, for which reaſon the Ene- 
my is not wont to believe what is given out in this 
free and ſecure manner, Ageſilaus by this piece of 
Subtlety prevail'd on the Han Nobleman who 
oppes'd him, to march his Army quite another 
way than what he had thus publiſh'd that he would 
take himſelf (H). 

But as no Man will preſume to condemn the 
wiſe Gravity of Epaminondas (c), who could not 
bear to utter a Lye, tho' in jeſt: So, on the other 
hand, it is very weak to believe, that a perſon al- 
ways incurs a heinous Guilt, when, without inju— 
ring any one elſe, and for the advantage of himſelf 
and others, he delivers Words differing from his 
real Thoughts. It were therefore to be wiſh'd with 
Cicero (5), That all Simulation and Diſſimulation were 
utterly baniſh'd from Human Life, and that Men 
were arrivd at ſuch a happy Temper, as that no 
one ſhould envy the Goods of another, or plot to 
rob him of them; that no one ſhould abuſe the 
Simplicity and Credulity of others to their preju- 
dice or deception: And, Laſtly, that no one ſhould 
in any mſtance reſiſt the Command of right Rea- 
fon : Such a ſtrict and accompliſh'd perſon Achilles 
pretends to be m Homer (d), it is his Brave De- 
claration, 


'Exless 38 wor THyCr cuas aidzo ca, 
"Os y i369) wiv thu MH e fee, a Ano 5 Pdler. 


Like Hell I hate the Man, whoſe Tongue reveals 
A different Tale from what his Heart conceals. 


But ſince he, who is ever freely publiſhing and de- 
claring his own Concerns, lays himſelf open to the 
Fraud of wicked Men; and ſince moſt perſons are 
inclined rather to be won upon by Artifice and 
Shew, than to be convinc'd by folid Plain-dealing; 
therefore it may not be adviſable for us to — A 
from Human Society, the Art of innocent Diſſimu- 
lation, till all the Wickedneſs, and all the Folly 
of Mankind is turn'd into Probity and Wiſdom. 
Pindar's Remark is excellent to this purpoſe, Nem. 
Od. 5. v. 30, &c. 


(6) Not Truth with open Face and open Heart 
Is ſerviceable always, always wiſe : 
But often tis in Life the Nobleſt Art, 
Io know the prudent Uje of Silence or Diſguiſe. 


—— 


. 3 c. 1. 9. 
elo belongs the ſleight 
Lad. g. v. 312, 313. 


c—_— 
zu the Original, he ſeems ro take the Orator's Words in a general ſenſe, as Grotius has indeed done in 5 13. of the prer 


Kai 7d e s dei cod 
rare, drew mor yours. 


(b) Xenophon Rer Grzcar. I. 3. p. 252. Edit. H. Steph. Cornel. Nep. in Ageſil, c. 3. To this Head 
of the Old Fox in Tereuce Heautontimor. Act. 4. Scen. 3. 


TO 


(e) See Cornel. Nep. e. 3. u. f. 
Theſeus's 


——— — 
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Theſens's Wiſh in Euripides, Hippol, Coron, v. 925, 
Sc. is but vain and truitlels. Though tis certain 
at the ſame time, that he who makes uſe of theſe 
practices of Conccalment and Cunning farther 
than is neceſſary for his own Defence, renders him- 
{clt unfit to be truſted, and uncapable of being 
dealt with in any honeſt Affair or Buſmeſs; in as 
much as *tis impollible, but that ſuch a perſon mult 
be ſuſpected in all that he ſays or does. 

The Arguments by which ſome attempt to prove 
that every Untruth is in it ſelf odious and 1intul, 
are of no weight. They tell us, © That the Falſe 
« Speaker defileth and diſgraceth his Tongue, that 
« moſt Noble Member, by ſuch an abuſe: That he 
„ deprives himſelf of Credit, to the great {top and 
„ hindrance of many good Offices amongſt Men; 
« ſince he never tails to gain this amongſt other 
« Advantages, not tu be believed though be ſpeak the 
« Tyuth. But this Charge holds good only againſt 
a ſtrict and proper Lye, not againſt fuch Falſities 
as Prudence oiten adviſeth and recommends. They 
add, That to falſifie, argues a Man to be ol a 
low and abject Spirit; jimce he who could rele 
“ upon ſolid Plainneſs and Truth, would have no 
« necn to ſeek Refuge in Tricks and Shifts. But 
thoſe Untruths which are buth innocent and unne- 
ceſſary, do not always proceed from meannels of 
Soul: And ſometimes, amongſt wicked Men, Ho- 
neſty and Truth it ſelf cannot be ſupported, but 
by indire& and artificial Methods. Others are 
more fond of this Argument; “ Speech is given to 
be an Interpreter ot the Mind; fince then every 
* Untiuth is contrary to this End, it ought like- 
< wiſe to be eſteem'd repugnant to the Order of 
Nature: And farther, that to have the Tongue 
differ from the Mind, quite diſturbs that Har- 
„ mony which ſhould appear in the Powers and 
„Faculties of Man. In Reply, we willingly al- 
low, that Specch is the Interpreter oft the Mind; 
but *tis in ſuch a manner, as that it ought not to 
blab out more than the Mind gives it commiſſion 
to diſcloſe , the Mind being to judge what is con- 
venient to be declared, and what to be concealed. 

X. We have aſlerted every Lye to be a Viola- 
tion ol ſme Right; but what kind of Right this is, 
and how acquired by Men (1), all are not agrecd 


— — — 


in explaining. Some conceive, that ſince both God 


and Men have a Natural Ability to unde 
Truth, which is obſtructed by the contrary 
theretore they have on this very account, a Ris 

of requiring others to expreſs themſelves in hy 5 
telligible manner. Now with regard to Alm; h 

God, the thing is beyond diſpute: For to uſe an 

kind of Falſity in our Addreſſes to him, is not X 
ly extremely irreverent, as if bare and open Truth 
were not as prevalent with the Divine Majeſty, as 
Colours and Fictions ; but alſo in the higheſt * 
gree toolith, ſince God doth not ſtand in need gt 
the Information of Men. And therefore (uin (a) 
was not only impious, but ſtupid, in endeavourin 
to conceal] his Brother's Murder from God, Apr 
ally by ſo impudent and ſo rude a Reply, And 
thus far that ot Sophocles (b) will hold good, I hats 
a Man, who being taken in W icledneſs, attempts to 
make his Excuſe. But otherwiſe, this is no good 
Conſequence ; a perſon is naturally capable of un. 
derſtanding a matter, therefore he hath a Right to 
underſtand it; nor doth a Phyfical Ability always 
infer a Moral, As for that which ſome add to what 
we are now ſaying, That he who hears an Untrut), 


ritand the 
Speeches, 


doth yet underſtand the Words; and therefore that 


Falle-ſpeaking doth not take away the Right d 
Underſtanding ;, this is nothing at all to the purpoſe, 
For ſuch an one underſtands indeed; but he un- 
derſtands only a Shadow and Fiction, inſtead of 
the Truth which he deſires. 

Others there are which derive that Right which 
is violated by Lying, not from Nature, but trom 
the Art of Men; that is, from ſome Tacit Com- 
po: For, ſay they, ſince Diſcourſe, and other the 

ike Marks and Tokens were introduc'd by Hw 
man Inſtitution, Men at the ſame time laid a 
mutual Obligation on each other to uſe theſe ſigns 
in ſuch a manner, as to be able hence to make 1 
Judgment of the perſon's Sentiments, with whom 
they ſhould confer (2): Becauſe, without ſuch at 
Obligation, and if every perſon were allow'd to 
apply Words how he pleas'd, and to hinder others 
from apprehending his Meaning, this invention df 
Signs had been altogether vain and iruitleſs. This 
is the Opinion of Grotzus (), on which we may 
make this Remark, That there is not ſufficient 


— 


| Mr. Barbeyracs NOTES on S 10. 

(1) Our Author (in $ 9, before going) recites the Words of Ph loſtratus, De Vit. Apoll. Tyan. Lib. 2. c. 12, That among the 
Indians, if a Student in Philoſophy was taken in a Lye, he was condemned not to be capable of any Office or Dignity, becaule 
by Lying he would d-{troy the univerſal Society of all Mankind, de wmco2mmony]a Gi &r3egms. The Reaſon which our Ai 
thor makes uſe ot upon this occation is very improper to diſcover diſtinctly the Foulneſs of Lying; bur he had done better, it 
he had fad, that Phi/oratus ſpeaks nothing of it: For this is one of the places where our Author miſtakes the ſenſe of the 
Writer he quotes. For theſe are his Words, „ When any Indian is dead, there is a Magiſtrate appointed to go to the dead 
„ perſon's Houte, and enquire how he hath liv'd, If chat Magiſtrate Lye, or ſuffer himſelf to be deceived for want of making 
an exact Enqui:y, the Laws put him out of his Office, and render him incapable of all Offices. Becauſe he has repreſented 
« the Man's Life otherwiſe than it was. This is all Phi/oſtrafus ſays, I. 2. c. 30. | | 

( 2) Mr. Placette in his Treatiſe of Lying, c. 6. affirms, That that which makes a Lye evil, is the Sin committed, and not the 
Original Compact, which is much eafier to imagine than prove; but a New and Particular Compact, which is made with them © 
whom we ſpeak, every time we ſpeak to them. For indeed, adds he, when I ſpeak to any Man, I do two things, I oblige u 
felt ro ſpeak what I think, and require that he ſhould believe me. If he to whom I ſpeak believes what 1 ſay, che Bargain 
not only made but executed on the part of him ro whom I ipake. If I Lye on my part, I break the Treaty | am making wif" 
him, and confequently I fin againſt the Law of Nature, which requires, that all Agreements be faithfully executed. When be 
to whom I ſpeak retuſes ro believe what I ſay, and fo accepts not the Agreement I propound, he ſtil] appears to diſcredit a 
Proceedings, as it Ideſianed to make an Agreement which would not keep. So that whether a Man believes what 1 ſay, d. 
not, Jam always obliged to ſpeak Truth. Burl tear that this New and Particular Compact of Mr. Placette will be more hard to 
prove than the Original Compact, which he rejects. For in both theſe ſorts of Agreements the Conſent is implied only. There 
ought ro be ſomething to ſecure it by a clear Conſequence, And fo it lies upon Mr. Placette to prove that this New and Parts 
cular Compact reſults from the very Nature of the Action, which we always do when we ſpeak to any other, (i. e) from the 
Nature of Speech, confider'd barely as ſuch, I own, that the Natural Intention of Speech is to communicate our Thoughts obe 

to another; bur it is ſufficient that we do it on all occaſions when any one hath right to require ir. The eſtabliſh'd Cuſtom ard 
Good of Soc cry require no more. Farther, as I have already ſaid in Note 1. Men never pretend to engage to ſpeak always, 40 
to all the World, whatever they have in their Mind; ſo that they never reſerve to themſelves a liberry of ſhewing a contrary !s 
rention by their Actions or Words, and no Man may reaſonably require the like of others. | 


09 Ceue/ 4. 9. (6) Antigone. p. 234. init. Edit. H. Steph, (c) Lib. 3 c. if, 11 Care 
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3 
"ire taken in it to diſtinguiſh between thoſe two 
(Obligations, one of which regards the applying 
Song in general in ſuch a due manner, that ano- 
{et may underſtand our Thoughts; and the other 
(neagetfi us to di cover by thoſe Signs our real 
\[caning to ſuch or ſuch a particular perſon; which 
wo are very different, and proceed from diſtinct 
Principles : For in as much as Words borrow their 
dignification from the Force of Impoſition, we 
mit ſuppoſe ſome (3) Agreement to have paſſed 
between Men who ſpeak the ſame Language, that 
41 common uſe they would apply ſuch Signs to 
expreſs ſuch things. But the Obligation which ties 
nic actually to addreſs thoſe Signs to another, or 
to open my Mind to him about ſuch a certain Affair, 
ariſcth either irom ſome general Command of the 
Law of Nature, or from a particular Covenant, as 
kis been above explain'd. Hence it appears what 
[u/gment we ſhould make of their Notion, who 
leny the Nature of a Lye to conſiſt in the Viola- 
tion of a Pact on this Principle, © That whatever 
is conſtituted, not by Nature, but by the Com- 
* pact of Men (eſpecially Tacit) is to be derived 
and to be valued from the point of Profit, and 
from that alone. Whereas that Men ſhould under- 
{md all that others ſay, doth not ſeem to be a thing 
% very profitable and beneficial, On the contrary, it 
is much for our Intereſt, that we ſhould have a full 
liberty of covering either with Silence or proper Co- 
lanrs, ſuch Matters as may be kept ſecret without the 
Prejudice of other Men, and with our own Advan- 
tage, Here thoſe Points are confounded, which 
oug't to have been with Accuracy diſtinguiſh'd. 
For in this, That a Man ſhould underſtand the 


derſtand his, there is indeed no Profit; nor did Men 
by introducing of Speech, lay any ſuch mutual Ob- 
ligation on themſelves. But we have already 
ſhewn how tar any perſon is bound to declare him- 
{eli to another, and how far the other hath a Right 
to underſtand him. Suppoſing then an Obligation 
m us to communicate our Thoughts to ſuch or ſuch 
a Man, upon this the other Obligation which at- 
ten ed the Introduction of Speech falls in, and ex- 


that the Party may apprehend our Meaning, And 
ct tus the Profit or Advantage is ſo very great, 
Lat without it there would be no manner of uſe 
111 Speech. 


. AL. Thus much being premiſed, it will not be 
düffiou t to judge how rightly thoſe ſeveral Caſes 
Wich the Truth is not preciſe ſpoken, are yet 
u common Eſtimation, exempted frum the Chara- 
der ot Lyes. And here firſt of all tome diſtinguiſh 


% 


7 ipeaking what is Falſe, and not ſpeaking 
oh iſſembling ſome part of what is True,; affirm- 
1 the former to be unlawful, but the latter to 


ky 17 7 innocent. On which point we are to know 
ap a though to hold our Tongue cannot properly 
De Tor 


term'd a Lye, eſpecially it we uſed no other 
1 


Thoughts of all others; or that all others ſhould un- 


ats its Force, engaging us ſo to apply our Words, 


Sign equivalent to Speech; yet our Silence may on 
another account become Criminal: As ſuppoſe we 
hinder by it ſome Good which we were obig d to 
procure; or cauſe ſome Evil, which we were bound 
to avert. This is what the Poet calls 


-----anzmumque nefas ſcelerare ſilendo, Sil. Ital. I. 16. 
The Soul with filent Miſchief to defile. 


Thus a Watchman who is ſet to give notice of the 
Enemies Approach, ſhall incur the ſevereſt Puniſh- 
ment upon Neglect of Information. Polybius (a) (1) 
ſays, That an Hiſtorian who profeſſeth to give an ac- 
count of Affairs, is no leſs a Lyar, if be ſuppreſs and 
conceal what really happend, than if he relate what is 
falſe. But in a matter which I am not obliged to 
declare to another, it. I cannot with Safety conceal 
the whole, I may tairly diſcover no more than a 
part. An inſtance of this is uſually given in the 
Caſe of Feremiah, who in the 38th Chapter of his 
Prephecy, v. 25, Cc. (b) being conſulted by the 
King concerning the iſſue of the Siege, prudently 


hides that Particular from the Princes, as the King 


expreſly order'd him; aſſigning another Reaſon of 
the Conference, which notwithſtanding was alſo 
really true. Here the Prophet told only a part of 
the Truth, being no wiſe obliged to diſcloſe the 
whole. To the {ame purpoſe the Story of Athana- 
ſius is produced, who meeting himſelf with thoſe 
who were ſent to apprehend him, and being ask'd, 
Whether he had ſeen Athanaſius, anſwer'd, That be 
ſaw him lately paſs by this way, and that he was now 
gone on Board. For here he was under no Obliga- 
tion to betray himſelf. As to the Example of 
Abraham in 2 20. 12. ſome queſtion whether 
that moſt Holy Man acted prudently in calling 
Sarab his Siſter, and concealing their Marriage: 
For he knew her Beauty to be ſuch, as might kin- 
dle a Paſſion in the Beholders, and at the ſame time 
that Unmarried Perſons are reckon'd more capable 
of Addreſſes than others (2). Nor, ſay they, was 
Abimelech's Expoſtulation with him unjuſt: And 
on the contrary, it was moſt inhuman in A 
lraham to ſuppoſe that there was no Piety or Ho- 
neſty in a State, before he arrived to be their In- 
ſtructor. Others excuſe the Patriarch on this 
Argument, That the hope of Life commonly bends 
the greateſt and moſt ſtubborn Souls; and that 
ſcarce any thing is look'd on as baſe and infamous 
which 1s undertaken on the ſcore of declining 
Death. But this Point we leave undecided. 

XII. Grotius diſtinguiſhes likewiſe between thoſe 
Signs which have been invented and determin'd 
wrt ov Ins Or with a mutual Obligation, and other 
things about which no ſuch Agreement hath paſs'd: 
(For no doubt when a Compact hath been made 
concerning the uſe of any thing, we are exactly to 
conform to that ſpecified Uſe.) And as to the lat- 
ter ſort, he is of Opinion, that tis allowable to 


——_— . 


11 


(3) 
(1) A 


we Enjoyment of Sarah. 


( Lib. 12 c. 7 p. 560. B. Edit. Caſaub. Wech, 


Al is true; bur, as is aboveſaid, that Conſent has no Obligation in it ſelf; and it there were no other Reaſon co lay 2 
Terms upon us to make known our Sentiments, nothing would hinder but that every one might ſignifie what he pleaſed by all 
» 15 that of the two Obligations, of which our Author ſpeaks, one is only a Condition neceſſary to acquit us of the other. 


yoo, In 144 £ Mr. Barbeyracs NOTES on 11. 

ea, n To «49d N, Fre in Mei 7d, & a rd , vegagurlas tu Tais Imnciaits, I. 12. c. 7. | 

* eng. as Mr, Le Clerc has obſerved, Abraham might ve 7 2 many other Excuſes to let them know that Sarah could 
is Wig an 2 or to put off his Anſwer about his Marriage, till he could get out of Azypt. Whereas, had he owned her for 
ea tt de had laid Snares for his own Life to take him off, and get rid of him; becauſe he was the only Obſtacle that hinde- 


(b) See mo I. 3 c. 1 f. 7. 
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108 Of Speech, and the Obligation which attends it. Boox IV. 


mifapply them, even when we foreſee that the o- 
ther Party will thence be led into a falſe Judgment, 
provided either that no farther hurt follow this de- 
ception, or that the hurt which follows it is 1 
aſide the Conſideration ol the Deceit) lawiul; an 

when we might fairly have hurt him in an open 
manner: And to this we willingly ſubſcribe. For 
fince no Agreement, either general or particular, 
is ſuppos'd to have paſs d, which might have laid 
a Neceſlity on me to apply the thing in ſuch a 
manner, and no — to the end that the {aid 
Party might gather my Meaning from it; there- 
fore I am preſumed to be left at full liberty as to 
its Uſe, ſo long as I hurt no Man injuriouſly, or 


without Cauſe. The Party may thank himſelf for 


the wrong Notion he hath form'd ; and attribute it 
to his over: curious Impertinence in paſſuig Judg- 
ment on other Mens Buſineſs. Whilſt I am exerciſing 
my proper Right I am not always obliged to hinder 
another from taking up a-falſe Opinion in other re- 
ſpecs harmleſs. For inſtance, if a Man to keep him- 
elt from being frighted in the Night, or to have a 
Light always at Fand for ſome occaſion, ſhould 
fleep with a Candle in his Chamber; he 1s not 
bound to put it out, how deeply ſoever his 1 * 
bour may tanſie that he fits up at his Buſineſs. The 
Example of our Saviour, Luke 24. 28. is a Caſe of 
no Difficulty. For every Man may at his plea- 
ſure uſe the Geſture there repreſented : And no- 
thing is in common Lite more frequent, than to 
feign our ſelves in a readineſs to be gone, that 
we may difcover whether or no we are welcome 


Gueſts : We being ſeriouſly reſolved to depart, un- 


leſs we are ſollicited and umportun'd to ſtay. The 
Caſe of St, Paul in A 16. 3. ſeems a Matter of 
higher Confideration (1). But as to the other in- 
ſtance alledged by Grotius, of deceiving an Enemy, 
by counterfeiting Flight, Cloaths, Gum Sails, 
Arms, and the like; this Practice is allowable be- 
ond diſpute ; ſince we might lawfully have done 
im what Miſchict we could, by the moſt plain 
and open Means. 
XIII. It is the Judgment of the ſame Author (a), 
“ That we do not always contract the guilt of 
* Lying, when we uſe an ambiguous Word or Ex- 


* preſton, which admits of divers Significations, 


either in common Speech, or by the Cuftom of 
« At, or by ſome Figure unuſual or not intelligible, 
“provided our inward Meaning is agreeable to 
« any one of thele Significations; although we be 
lieve that the perſon to whom we ſpeak will un- 
« derſtand it in a different ſenſe. But he very 
« rightly adds, That ſuch Equivocal Speeches are 
& not raſhly to be approv'd of and allow'd; being 


— 1 CTY 


* only juſtifiable when they ſerve for the Inf, 
** ion ot one committed to our Care; or — 

* avoiding ſome pernicious and infnarin 2 
* on (b); or tor the procuring ſome Benefit by u, 
* ſelves, without the Damage of others (c): 7 
elſe, it you are under an Obligation to disco 
your Mind clearly to me, 'tis the fame thin hs 
ther you deceive me by a plain Lye, or by a ant 
ful Expreſlion: Eſpecially ſince the latter muſt, 1 
ſerve your —— be fo tram'd and contriy4 
that I may lay hold on the more obvious and wi. 
gar ſenſe, whilſt the more abſtruſe and uncommon 
anſwers to your inward Conceptions : Otheryif, 
it both ran are alike probable, ſcarceam 
perſon will be ſo ſupinely negligent, as not to od 
you which way you would be underſtood 2 But 9 
ſpeak: ambignouſly or obſcurely to one whom 1 
intend to inſtruct, or whoſe Proficiency we would 
thus try and examine, 1s on no account faulty , i 


the good End we propoſe may by this mean be 


better obtain'd, than by more plain and dire Ap 
plication. To this purpoſe is the inſtance in St. John 
6. v. 5, c. (d). 80 if I am not oblig'd to deck 
my Mind at all to ſuch or ſuch a perſon, nothing 
hinders but that IJ may as well let him be mia 
ken, as let him be ignorant, if beſides that Miſtake 
he incur no other undeſerv'd Prejudice. And ther 
fore no one will cenſure Athanaſius (1) for the De 
ception he put on his Purſuers, which we hare 
already recited (e). 

It is hence evident, that we ought to int 
Grotius with ſome Caution, when he fon 
* It is requiſite to the general Notion of a Ly, 
that what is either ſpoken or written, or by a 
Marks and Tokens expreſs'd, cannot tered 
be underſtood, than in ſuch a ſenſe as is differat 
* from the intention of the perſon thus declar 
For in Caſes where a Man is bound clearly to dil 
cover his Meaning, he ought fo to frame his Er 
preſhons, as that the ſame ſenſe which either ti 
Nature of the Buſineſs in hand, or the comm 
Uſe and Cuſtom of Speech ſuggeſts, ſhall be like 
wile agreeable to his real Thoughts: Nor can It 
with the leaſt reaſon, bid the Hearer thank hin 
ſelf for the Miſtake or Damage he ſuffers, only a 
the account of not diving into all the remote Quitks 
and Terms of Expreſſion utterly foreign to the pit 
ſent Affair; that is, for not being a Conjurer. Ant 
the Remark of Iſocrates (g) muſt be od for 1 
certain Truth (2), That to uſe ambiguons Saying f 
Judicial Contentions about Bargains, and Matt! 
of Intereſt and Moment, is ſcandalouſly baſe, 
ſhews a very high degree of Wickedneſs. 


— — __ 


Mr. Barbeyracs NOTES on 5 12. 

. (4) We Mp be well ſatisfied wich what Grotius hath ſaid about this Matter, which I ſhall ſer down. St. Paul was not ige 

the Jews went this way, that the Command to be circumciſed, which was then aboliſhed, did yer oblige the Poſter 
of rhe Iſraelites, and as even St. Paul and Timothy himſelf were once perſuaded. But this was nor in St. Paul's intention, 
his Deſign was thereby to gain a familiar Converſe himſelf with the Jews, and procure it at the ſame time for Timothy. In 
the very ſame Moment that the Divine Law which commanded Circumcifion was abrogated, Circumcifion could no longer be! 
ſign of the inſtitution which every one was indiſpenſably ro bear. But the Evil, which the Error in which the Fews were 
ſome time, and which they ought to be deliver'd from, was not ſo conſiderable as rhe Good which St. Paul labour'd to du 
from it, I mean the Eſtabliſhment of the Doctrine of che Goſpel, The Greek Fathers often give the Name of Oeconomy ot Wit 
Management to this Diſſimulation, c. See Gataker upon Marcus Antoninus, I. 11.% 9. 


Mr. Barbeyrac's NOTES on 8 13. a 
() See the News of the Republick of Learning, March 1699. x 


(2) The Greek is, Ofs xf Adgois α,ẽł°˖⸗gͥ ug mee) (iy ovuConaior, Y Tens ias zzyrtouner ue, N mmngas d 4d 


rant that 


quCel o. 
(a) De Aiquivacis, J. 3 c. 1 8 10 n. 1, 2. 


( () Vid. Senec. Tread. v. 597, Ce. 
abi ſupra, (e) Vid. Theod. Hiſt. Eccleſ. l. 3 c. 9. (J) lib. 3 c. 1 f. 11 n. 1. 


* 
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(c) 1 Sam. 27. 10. (4) Vid, Gio. 
(s) e 446 Rai, 1. Ms 


Cn) 


XIV 
thoſe / 
Artific« 
Words 
ward ly 
Caſes v 
Truth, 
Effect 
affirin \ 
rice ve 
and De 
being ft 
of anot! 
it 18 = 
mtrocu 


ceive 11 


| long as 


ot Uſe « 
rity can 
(ommor 
ect whi 
natural! 
with us 
Tait ( 
ſubject 

Means e 
the Bull 
ſion or 

Reaſon. 
If, for 1 
ſuch at 
another 


W when a 
be 1101 


miſe th 


Form at 


ately ay 


Wocd to « 
Wand of F 
Pr ticul: 


| prehend, 


other * 


Will ſatis 
t any 0 
e Bufi 
Aan did 
Wn of 1 
wers me 
tber Pl 
pecch? 


(i) See 


(1) For 
$ Capacie) 
rounded, 
ve the n 
"ch the 


ed upon 


n the Nex 


ap, 82 2 
(*) Gror: 
(2) Lucy 

Sed ve 


(a) Add 


Cue. I. Of $ peech, and the Obligation which attends it. : 


109 


I EO IO i. 


x1V. Much more ought we to abhor and deteſt 
wole Mental Reſervations (1), which the wicked 
\rtifice ot ſome Men hath invented, by wreſting 
Words to a quite contrary Senſe to what they out- 
wardly and plamly import; and this even in 
Caſes where there was an Obligation to ſpeak the 
Trath, and in Aſſertions confirm'd by Oath, The 
rect of which is that a perſon ſeems outwardly to 
Arm what he inwardly intends to deny, and fo 
we verſa, A Practice by which the whole Uſe 
and Deſign of Speech is utterly perverted, no Man 
being ſure in what ſenſe he ought to take the Words 
of another. Nor is the Invention leſs abſurd than 
it is pernicious. For ſince Diſcourſe was originally 
Lubbe as a Means of declaring what we con- 
ceive in our Minds; and fince our Thoughts, ſo 
| long as they do not come abroad, are of no manner 
of Uſe or Effect in Humane Life , by what Autho- 
rity can theſe ſecret Reſerves, fo repugnant to the 
(onunon Cuſtom of Mankind, take away that Ef- 
ect which the uttering of Words would otherwiſe 
nturally produce? Thus much indeed is ufual 
with us, to annex to a General Expreſſion ſome 
Tait Condition or Reſtriction, taken from the 
ſubject Matter, or fome other Circumſtances; by 
Means of which we dextrouſly adapt our Speech to 
the Buſineſs under Debate, and free it from Confu- 
ſion or Inconvenience. But where would be the 
Reaſon, or where the Subtlety of my Proceeding? 
If, for inſtance, being ask'd, whether I have done 
ſuch a thing, I {wear I have not done it, meani 
another thing, or the ſame at another time? Or, il 
W when a Man deſires Money of me, I tell him, I 
W have none; that is, none to give him? Or, if J pro- 
W miſe that I will give it him; that is, meerly for 
Form and Faſhion's ſake, ſo as to take it immedi- 
ately again? Tis a fooliſh Argument which is ur- 
ged to excuſe ſuch perſons from the_Sins of Lying 
Wand of P:rjury, That they do not indeed ſpeak that 
WW rtculr determinate Truth which the Hearers ap- 
ebend, and which the Words imply, yet they ſpeak 
Prother Truth of a different kind. As if it were at 
l fatifictory to my Queſtion, to be told a Truth 
W! any other different kind, and utterly foreign to 
e Buſineſs which J am now upon: Or, as if a 
n did at all promote my Purpoſe, or the Reas 
Tu of my Enquiry, if when T ask of Chalk, he an- 
Ncrs me of Cheeſe (a) ! No leſs ridiculous is that 
Pt er Plea, that if in the e Caſes we put the open 
Pccch and the Mental Reſervation together, they 


will make an entire Propoſition z which taken in 
that united ſenſe, ſhall not be falfe. As tor in- 
ſtance, if I ſay, I am not a Prieſt; keeping this 
Clauſe in my Mind, fo as to be nnder any Obligation 
of telling you that I am, this whole Propoſition ta- 
ken together ſtill be true, I am not a Prieft, jo as 
to be under any Obligation of telling you that I am. 
But in as much as Diſcourſe was invented with re- 
gard to others, not that every Man ſhould talk to 
himſelf; fo the Truth or Falſhood ot it is mea- 
ſur'd according to that which we openly declare 
to thoſe with whom we converſe. OTTER 
XV. That we are not guilty of Lying, tho' we 
ſpeak a thing which bears a wrong 0 (1), 
to Children or Perſons out of their Senles, 1s gene- 
rally aſſerted ; and therefore 'tis thought very al- 
lowable. The Reaſon aſſign'd by Grotins () is, 
Becanſe ſmce ſnch Perſons have not the liberty of 
Fudgrng, they cannot ſuffer Injury with reſpedt to that 
liberty which they want, This Principle we do not 
take to be ſufficient : *For to ſpeak chiefly of the 
Caſe of Infants, it is plain indeed, that they fo 
far want the Faculty of Judgment, as ſimply and 
raſhly to catch at any thing, ſpoken or repreſented 
to them in a wrong manner; not being able by 
Reaſoning to diſtinguiſh Truth from Falſhood : 
Yet ſince they make a part of Mankind, and on 
that account have a Right not to be hurt by others, 
as they have likewiſe to receive the common Office 
of Humanity, and to be furniſned with No- 
tions, particularly by their Parents, and thoſe who 
have the Care of their Education (6), and are at 
leaſt capable of apprehending what is eaſie and fa- 
miliar; we are by all Means to hold, that th 
have thus far the ſame Right with Perſons of ad- 
vanced Ape, that what ought to be ſhewn or de- 
clar'd to them, ſhall be propoſed in ſuch manner 
as that they may underſtand it. But for as much 
as through the weakneſs of their Reaſon, and the 
ſtrength of their Paſſions, they have ſcarce any Re- 
Iiſh for plain Truths, therefore *tis convenient to 
inſtruct them by Fables, and to keep them in Awe 
by falfe Terrors, till fuch time as they grow weary 
of Trifles, and are able to apprehend and to value 
the real Solidity of things. And thus we addreſs 
to them by Fiction and Diſguiſe, not to ſport with 
their Ignorance, or to procure their Harm ; but on- 
ly becaufe they cannot well be applied to in any 
more ſerious Method of Information (2). Strabo is 
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(i) See Mr, Placette in his Treatiſe of Lying, &c. c. 8. 


founded, ſince they 
eve the mo 


(*) Grotius's Wo 


— _— puer is abſinthia tetra medentes 
ak *re conantur, prius oras Pocule cirtum 
8 zung mellis dulci fla vogue liquore, 
ans eas improyida ludiffcetur, 
1 renus 3 nere Meuter amarum 
Ps ' laticem, deceptaque non capiatur, 
Potius tali facto recreata valeſcat. 


1 


8 : 
De Mother in Theocritus, Idyll. 18. v. 40. 
*% 45 @ N 4 , Jive ima. 


(a) 


Mr. Barbeyrac's NOTES on 5 14. 
Mr. Barbeyrac's NOTES on < 15. 


| = ) For the ſame Reaſon we may invent ſomething falſe ro deceive an Infant innocently, and to accommodate our ſelves to 
bac: As alſo, we may ſo behave our ſelves towards ſuch as uſe feeble Reaſonin s,. either becaufe they think them well 
are ſuirab'e ro their Underſtandings, or they are pre-poſleſs'd, and there is no other way to make them re- 

dich ch ſt profitable Truth. Hence it is, chat we find in the New Teſtament ſeveral Texts of the Old deliver d in a ſenſe in 
* e Ons commonly underſtood them, tho they did nor agree to the Original; and ſeveral Arguments ad hominem foun- 
| Foo em, or upon other Opinions of the Fews, which were falſe and uncertain. See the Latin Notes of Mr. Le Clerc up- 
pt * Teſtament, and particularly upon che Epiſtle of the Galatians, and his Parrbaſiana, Tom. I. of the firſt Edition, 


add Mr, Paſcal's Letters Provincial, Lett 9g. (6b) Add Mat. 18. to, 


Words are, Quia cum illis non fit Fudicii Libertas, non peteſt e is circa illam Libertatem injuria fieri- 
(2) Lucretiug expreſleth this by a fine Similitude, l. 1. v. 933. oe.” A » 


— hy 
In giving Children Draughts of bitter Juice 
To make them take it, ringe the Cup with Sweet, 
To cheat the Lip: this fi ey eager meet, 
And then drink on, and take the bitter Draught, 
And ſo are harmleſly deceiv'd, not caught : 
For by this Cheat they get their Health, their Eaſe, 
Their Vigour, Strength, and baffle che Diſeaſe. 
Mr. Creech. 


„ou muſt nor go, my dear Delight, 
For there are Bug-bears, and the Horſes bite. 


admirable 
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admirable on this Point (3) (a): © Not the Poets their Medicines to the Patient's Strength and Can PW 
© alone, ſays he, but long before them Publick So- ftitution. Since then no Perſon cab ſaid to hay alk G 
© (icties and States made choice of the Art of Fa- had a Right of hearing Words under ſuch a "ah 2 7 | 
„ bles; and the Lawgivers themſelves, in regard as would have prov'd fatal to him, it cannot be = 
* to the common Advantage, when they had firſt properly affirm'd, That there is any waving or fe- ty 
* reflected on the Genius and Temper of Rational mitting of Right in the preſent Cafe, And they 159 
Creatures. For Man is led on with a moſt gree- for the Speaker, ſince he was in his part obliged to : 4] 
* dy Deſire of Knowledge; and our carthly Ac- perform this Office through the mediation of Speech, # * 
* quaintance with theſe teigned Relations, is the either by the Law of Humanity, or by ſome ſtr. F 
firſt ſtep this Paſſion makes towards its own Sa- &er Engagement, tis manifeſt, that he cannot be ads 
Atisfaction. Here Children begin their Informa- bound to apply his Speech in ſuch a manner z; IF 
* tion, and willingly improve their Stock, for the ſhall make it loſe its End and Effect. Therebre = 2 
* ſake of communicating it to others. The Reaſon all ſuch feign'd Speeches, as either ſave and rote his Fat 
* of all this is, becauſe Fables do ever carry ſome- Innocence, appeaſe Rage, aſſwage Grict, or pro- 9 his 
“ what of Novelty in them, whilſt they report cure any Benefit or Convenience to others Which a ace 
« not common and conſiſtent Things, but what is could not have been obtain'd by direct and open en 8 
very ſtrange and unuſual. But now whatſoever Expreſſions, are not only to be exempted from the harm (* 
&« is thus new and ſurprizing, and what Men never number of Lyes, but to be applauded as fo man Stratag 
head of before, cannot fail to be ſweet and agree- Inſtances. of Wiſdom, Vid. Exod. 1. 17, 19. 1 Sm who W 
„able: And 'tis this which breeds in them a cove- 19, 12, &c. 20. 5. 28, 29. 2 Sam. 14. 4, Cc. 2 (i Ruben 
„tous Sollicitude, and an Eagerneſs after farther 9. 2, 3, 4. lin. I. 3. Epiſt. 16. Of Arria, H, e op. 
« Delight. In cafe the Story be wonderſul and pro- Od. 1 3. 11. v. 35, 36. Of Hypermne ſtra: | VICK 
digious, this Delight is highly increas'd; which | rom tl 
„is the Bait that tempts the Young Learners to Splendide mendax & in omne virgo and the 
„ Induſtry and Study. It is fit therefore that the Nobilis avum. miſe ol 
„ ſhould at Firſt be thus caught and inſnar'd wit | 2 ne 
« Pleaſures. but when they have attain'd to a Gallantly falſe, and prais'd in Endleſs Fame. ſwade a 
more mature Age, they are to be diſciplin'd and | or Mil: 
& inſtructed in the Solid Knowledge of Things; Euripid. Pheniſs. v. 998, Cc. Sadi Roſar. Perſe. Declan 
« their Mind and judgment being now firengthned c. I. A beneficial Falſity is better than a deflrufine the Phy 
c“ and confirm'd, and they no 2 or ſtanding in need Truth. Heliodor, Athiop. 1 I. c. g. P. 52, Edit, harmle/ 
Jof being flatter'd and humour'd in their Good (b), Ludg. Bat. Feigned Speeches are then good and con- wards l. 
In the ſame manner it is very lawtul to apply Fi- mendable, when they turn to the advantage of the He: better 
Etions to Perſons out of their Senſes, in all ſuch rer, and do not prejudice the Speaker (I). We have iW10rn'd. 
Caſes, where they are not capable of apprehending a famous Example of this proceeding in the Story 
true Rcaſon. | 7 | of (2) Rahab the Harlot, Foſh. 11. 4. And though 
XVI. And indeed, all in General, upon whom we Grotzus obſerves on this place, that before the Ge (*) Tl 
cannot by plain Speech obtain the good end we de- ſpel, a Lye which contributed to the preſervation of L (3) Tt 
ſign, we may, without the Cenſure of Lying, by Good Men, was not eſteem'd faulty; and that therefurt wo 
fergn'd Addreſſes, lead into a Miſtake, for their this Ad is commended by the Apoſiles, Heb. 11. 31. 7 101 
own Intereſt and Safety. Nor is it needful to draw and Fames 2. 25. as agreeable to the Times in which it mat e ma) 
the Reaſon of this Practice from hence; * That was perform'd; yet *tis our Judgment, that the lame 3 
« we may preſume, in ſuch a Caſe, the other Par- thing may even now be lawtully done, providel raft ahi 
ty will not think hard of our Treſpaſs on his Li- no Civil Obligation be prejudiced by it (c). To 6) Bur 
« berty of judgment; nay, That he will give us the ſame Head belongs the Caſe of thoſe Commar an in 2) 
« thanks for the Advantage he receives from it: ders, who in the heat of an Engagement raiſe tle a Lg 
« And therclore what is done with his Conſent and drooping Spirits of their Men by ſome falſe Infiur I her 2 
« Approbation, can be no Injury to him. For he ation or Report, on the ſtrength of which Enco reſag 
had indeed a Right, That our Speech ſhould pro- ragement they may force their way to Victory and e's Thou 
care him ſome Benefit, or deliver him from ſome Safety: Or thoſe, who before a Battle, leſſen and Wl 3 E 
Miſchict ; but not that it ſhould produce the quite undervalue the Number of the Enemy. Vid. Cn nd aſter 
contrary Effect; which it would have done, had he mel. Nep. Eumen. c. 3. The like Inſtances are fe Vords th 
underſtood the plain Buſineſs without Art or Co- quent in all Hiſtories. Xenoph. Apomn. I. 4. p. 4 WR," © 
lour. And therefore in theſe Caſes, we ought as 463. Edit. Græc. H. Steph. If a General otjer""% aw of c 
much to accommodate our Diſcourſe to the Tem- his Men to be in a Conſtzrnation, falſly tells them thi 0% The 
per and Condition of the Hearer, as Phyſicians do there are freſh Succours ready at hand for their Re 142015 
— 3 . — — rin 
| | $ by 
(3) The Greek is, Ra? fi in 785 py Irs A, 5 of mmTAL udvor, WANG Y d , TAY TegTHE2) th Of yoga 17th "er ar the 
oy xknoitux aces ExinLevTss as To een 10. Ty Ne Can. viredyuas 78 6 arvranG, Feoiuuor 5 mire 70 eu pe [pcaks, 
corey Ons 7k mud a * Eg cds α X01V@yery Ady wv m TAE.ov. , Ar os n xgtonoue ms iow . & Ta ee wo 
ces, GAA eg FRY 4 ra, dv d To ,x, , & wy nen fyvw Tis qe I aurh inv, x) 78 , QUAHduores 4 MS as lo 
42 egg 70 ha V TEL Tw eg mT 1p 64 71 neſb yuv, nme TY Ts TETK 11-1] gige. KaTdgyas ue PLES A 70007 i ts luppo! 
At Xpious Texivons q nninuas im 2 Tev ivTuY wa nai 4 Yev, nd) © dayoias iipuurns, % wwwns n Heouwerns xoAdxwr, 1-1 PV, Hoy oh 
Mr. Barbeyrac's N "8 33 
(1) The Greek is, Kaxd 38 mers 9 To Jeu N, * PLITCY DELETE. XA Tg arsor]as a uh N 
(2) She knew that God by an extraordinary Judgment would deliver the Canaanites to the Iſraelites otherwiſe ſhe did not? pher ſeem 
— part of a good Citizen in hiding the Spyes of a People who came to invade their Country. See Mr. Le Clerc's Note upon vphrs 
ce. | Wifirates 
. (a) Lib. 1. p. 13. Georg. 5) Fee the Fables of Aſop, peculi 7 . c. 3. A allo BY 
40 Sadie ot De ls 8 KY the Diſcourſe of Mr. | iN See e eee dai 4 ha 


Lorie Philo Phicg. (c) Add Secrat, Eccleſ. Hiſt. I. 3. c. 12. 
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ef, and by this Stratagem compoſeth their Fears, and 
eps them in heart; under what Species of Actions 
all we rechon it © In all appearance under thoje that 
we juſt and good. In Sophocles (Philoget, v. 108, 1 09.) 
when Neoptolemus asks Ulyſſes, () Don't you think 
ilfe to an Faljity * His Anſwer is, No, in caſe 
the Falhity ve a means of Safety. Add Frontin. Stratag. 
1 1. c. 11. I. 2. c. 7. Polyen. J. 1. c. 33. Stratag. Ot 
Lotychydes, Maxim. Tyrms, Dillert. 3. p. 29. Edit. 
Lug. The bare telling the Truth is no ſuch brave and 
only thing, unleſs it be done to the benefit of thoſe 
7e are to in{{rudt, Thus a Phyſician often deceives 
his Patients, a General bis Soldiers, a Maſter of a 
Ship bis Crew, and we cenſure neither of them upon 
this account. For in ſome Caſes, a fergned Story doth 
en good, when the plain 1ruth would do them 
harm (2). Though I know not whether Ageſilaus's 
Stratagem of this kind deſerves Commendation z 
who when he ſaw his Soldiers in ſome Fright and 
Concern at their being like to be over-power'd by 
the oppoſite Forces, wrote in his Hand the Word 
FICTURT; and taking the Beaſt's Liver out 
rom the Saurificer, printed thoſe Letters upon it, 
and then thew'd it to the Troops, as a Divine Pro- 
mile of Succels (a), For the fame Reaſon Phyſici- 
ans are not to be accounted Lyars, when they per- 
fwade a nice or a froward Patient of the Sweetneſs 
or Mildneſs ot what they apply for his Cure. Liban. 
Declam. 29. p. 664. D. Edit. Iuriſ. Morell. We ſee 
the Phyſicians heguiling their Patient's Appetite with 
harmleſs Deceits, The ſame we ought to pradiſe to- 
wards thoſe that are in Health, ſo often as *twould be 
better for them to be deceiv d, than to be truly in- 
form'd. (4) Vet I queſtion whether the Artifice of 


* 
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Eraſiſtratus, Phyſician to King Seleueus, in making 
him believe that his Son Autiochus was in Love 
with his Wife, may be admitted into this Number, 
Vid. Lucian, De Dea Syra. The Conduct of Jaſeph 
is juſtifiable on the like account, who to work his 
Brothers to a ſerious Repentance for their Crime 
in felling him, and to judge how they ſtood affe- 
cted towards his Father, and towards Benjamin, held 
them a long time in Conſternation and Sufpence 
by feigned Accuſations (6). Laſtly, that the Fa- 
bles of the Poets, by which they inſinuated Truth 
under a taking Diſguiſe, are not to be condemn'd 
for Criminal Falſities, every one will eaſily ad- 
mit (c). And thus far the Saying of Sophocles will 
hold good, 


And Wi «Iv piue ov xight xaxcy (d). 
I judge no Speech amiſs that is of Uſe (5): 


XVII. The Governors of States may ſometimes 
too very lawfully uſe a manner of _ not 
ſtrictly true (e); in as much as their Counſels and 
Reſolutions, if divulg'd, 8 come to no- 
thing, or perhaps turn to the prejudice of the Com- 
monwealth. And therefore when bare Silence is 
not a oem Covering, they may veil their De- 
ſigns With feigned Speeches to divert the Curioſi 

ot inquiſitive Men. Lying, ſays Plato (1) (f), 2s 
uſeful to Mankind only in the way of Phyſick ,, and 
therefore ſhould be allowed to Publick Phyſicians, but 
ought not to be touch'd by Private Patients. Princes 
and Governors (if any Perſons elſe) may be permitted 
to uſe the ſame Stratagem (2), either He the Ruin of 
the Enemy, the Preſervation of the Subje@s, or any 


Lon Pu 


#70 m0, T U HOT ]OV, Ts 7 Gn aKBOut TO MEH QE 


anner of evi 


(1) The Greek is, 
is a -T 
SD; N 


ſome other 


Mey; v4 
e, Lid. 2 & Lib. 11. 80 


ooghts; 


Ligist ; f 
R'!!rares and Phyſicians, 


Pher ſeems. formers wt Grotim had not through 
, ems tomerimes to allow, and ſometimes to deny Phy . 
and Gronoviue, who criticizes on Gretius, does not much mend the Matter, affirming, that Plato allows it only to 


(*) The Greek is, Neopt. Oux «15x 2gv yy dla Te Livdy niyewy. Ulyſſes, OUz ei 70 iat 3e 78x40 © giger 

60 The Greck is, Ou 38 E, d, Myer, 6 wy HYVUTO ET g TE UANTY, £70 I id]egs vo 
SeaTty0s Seaton dov, x, wCegvimis vaulas; x; deivoy dev, NN id & wrnow dv3gaTis, T dMnSes ECAdrlev. ; 
(4) The Greck 1s, Kai ver % Tos ialges e. Tas mwy Kaprorluy DAs amirais avaCanrhorlas i, dens x, mg& U Nat ov]as 
0 Sivei. but our Author, who quotes this Paſſage, alſo obſerves, 
tat it may be doubred, whether we may uſe that as an innocent Cheat, which Eraſoſt: atus made uſe of to cure the Prince Anti- 
bus, who was in Love with his Mother in- Law Stratonice, We may find the Story in Lucian's Work, De Dea Syriaca, and Mr. 
ntine!le's Dialogues of the Lead, both Ancient and Modern, Dial. 5. Our Author a little higher alſo diſallows a piece of 
raft which 4peſi/aus made uſe of to encourage his Soldiers: Without doubt, becauſe ir contain'd an Affront to the Deity. 
6) Bur thete Words do not ſignitie what our Author ſuppoſes, following the Latin Tranſlation (not excepting the Oxford Edi. 
n m 1705.01 the two Tragedies of this Poet.) There is nothing that one may not ſpeak innocently, if it tends to our Advan- 
use. Mr. Dacier tranſlates them differently, but perhaps to no better purpoſe. He gives us the whole train of the Diſcourſe, to 
New us that theſe Words ought to have a different Senſe. Ar length, ſaith Oreſtes, what evil is it to me it I paſs for Dead, if 
ſhew by my Actions that I am full of Lite, and I have gain'd an Immortal Name? As for me, I am perſuaded there can be no 
| ad Vreſage, where there is ſo much Profit. But there may be, as I believe, a better Tranflation given, more agreeable to O e- 
iel Thouphrs, and to the Greek thus, I am perſuaded that no Report can tend to our Diſhonour, and hurt our Reputation, when 
moch Profit may arife trom it. Th's appears from what follows. How many of the Sages, who were for a long time taken 
a Dead, have returned to Life again, and were the more honoured by all the World? I hope I ſha!l have che ſame good luck, 
a after the Report of my Death is diſperſed every where, I ſhall of a ſudden appear again to my Enemies, &c. la theſe laſt 
ords the Original thus jmports, & J. 4 guns dm, Cc. From whence it appears, chat fine is the ſame as ghuy. In fine, 
e may — this Expretſion, pipe xaxo, With a like one in the New Teſtamenc, Happy are ye, when. Men ſhall ſpeak all 
(72? @opnggy pine) againſt you falſly, Matth. 5. 1T, 

F Mr. Barbcyrac's NOTES on & 17. 

dis, Ar Ses Ss 43S xenopor, de & pagudrs ide, Ne, ar T2 N i ile, M, idtwrtars 
15 4887) d, mAtws, Emp Nn Aνννν,ẽxaαοαννν,ẽH eU αν, N αιν,Ex., I TOAITHY RVEKG i" dejðp4 © ονε 
* T20v uh ννννν 54 e We ought to obſerve, that Plato treats here ot ſuch Lyes only as concern a State, as 
ah by what follows, and does by no means condemn ſuch innocent Lyes as private Men uſe one with another. This Philoſo. 
abr End of the foregoing Dialogue owns, that there is a profitable Lye, which is nor to be hated. As for Example, when 
x "i mY falſe ching to ones Enemy, or well to thoſe Friends who agree not, to hinder ſome Miſchief. This is a Medicine 
3 we Ought to uf Here Plato keeps to the Norion of a Medicine, and repreſents the Sovereign and his inferior Magi- 
Aa 10 many Publick Phyſicians, who alone conſcquently may make uſe of a Lye for the Benefit of the State. But he al- 
Poſes, chat in Matters that do not concern the Government, whoever can procure an advantage to another by a Lye, 
1 innocent Fallacy, he is really a Phyſician to whom it belongs to adminiſter that Medicine, TI d% 4 19 & 707 
% F, Tore N 77 X CHT11100, WSE wy d ca, ugs; ae s res dg Nααν,ec, N TOY Aνννν,m a GLAGY, Sar d 


amtTa, YO 


„fe rev, arc) T4 © mMIYULOT ve, TETE d ü hend, WS p H,c N Ye, See allo Lib. x. of 
ov party ly examined the ſenſe of Plato, when he ſays, That that Philo- 
ic 


ians properly ſo called, a Liberty to ſpeak contrary to their 


1498 'þ ' . 0 : : ASM . 222 
ce What our author ſays in his Diſcourſe, De Concordia Vere Politice cum Relig. Chriſtiana, S 10. 


(2) Plutyrch A | : d 5 
5 poth. 7 acon, p. 214. E. T. 2. Edit. Wech., b) Gen. 42, &c. Joſeph. Antiq Jud. J. 2. c. 3. (c) Vid, Plutarch 
* Poet. ( Elera, 7 61. (e) Vid. Grot. l. 42 15 15. () De Republ. I. 3 p. $11 Edit, Wech, 
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CH, 


way fer the advantage of the Community : But all 


others gught ftridly to abſtain from this Practice. A 
famous Inſtance we have in Solomon's Judgment, 
1 Kings 3. 25. And ſo Claudius in Sueton (a), brought 


a Woman to own her Son, whom ſhe firſt, on pro- 


bable Arguments, deny'd, by commanding her to 
marry him. Thus a Father and a Son being ar- 
raign'd together tor Murther of a Prieſt, when it 


could not be made out which ot the two had com- 


mitted the Fact, each retuſing to accuſe the other; 
Charlemagne, as weare told, gave Sentence of Death 
upon them both; upon which, the Father conteſs'd 
himſelt the Murtherer. So, it being a Law in Sparn, 
That in caſe a Female Slave be with Child by her 
Maſter, the ſhall be immediately reſtor'd to Li- 
berty : Once it happen'd that a Nobleman's Maid 
was diſcover'd to be in this Condition; the Noble- 
man denied the thing, and the Proots alledg'd not 
being evident, King Alphonſo order'd the Child to 


be publickly fold into Servitude; the News ot 


which Sentence mov'd the Father to diſcover himſelt. 
So when Neleus, being about to lead abroad a Colony, 
was conmanded by the Southſayers to purge his 
Arniy ot all polluted Perſous; he pretended that he 
himſelt kad murder'd a Child, and ſo ſtood in need 
of Expiation; and by this means perſuading others 
to confeſs themſelves guilty, he left all thoſe be- 
hind him, whom he ad thus convicted of * 
rity (b). ?Tis a Proverb with the Spamards, Iell 
a Lye, and you'll get out the Truth. To the ſame 
Head belongs the Diſſimulation and Concealment 
about the Sickneſs or Death of Princes, for the pre- 
vention of 'Tumults. Though we are not willing 
to extend this Liberty ſo far as to juſtifie the Po- 
litick Devices ot Numa (c). Nor will the ſame Pri- 
vilege hold at all in the caſe of Promiſes and En- 
gagements (d). 

XVIII. But farther, Grotius (e) having thus aſ- 
ſerted, “ That every Lye ariſeth from the im- 
* pairing ot ſome Right which one Man may have 
* to underſtand the Mind of another; concludes 
& from hence, That we cannot be charg'd with 
this Fault (1), when we direct a feigned Dil- 
courſe to one who is not deceiv'd by it, though 
a third Perſon ſhould thence happen to enter- 
„ tain a wrong Opinion, For 'tis to be N 
that I, and he to whom I addreſs'd my ſelt, are 
tranſacting ſome private Buſineſs, which doth not 
at all belong to the Perſon who overhears us. 
Therefore the Man with whom I am dcaling is 
certainly not dec eiv'd with my manner of Speech, 
becauſe he well apprehends my Meaning by it; 
Juſt as if I ſhould relate a Fable, or ule an Irony 
or Hyperbole to one who krew how to put the 
right Conſtruction upon the Words, And as for the 


2 


* 
* 


* 
* 


on his communicating it to others, be ſufficient 


third Man, I do not contract the Guilt of Lying 
reſpect ot Him, becauſe I have no buſinef St 
him, and couſequently he hath no Right to under 
ſtand my Sentiments. So that if he take up a fal. 
Not ion, from Expreſſions applied to another Per 
ſon, not to himſelt, he is to lay all the blame 0. 
his own Curioſity and Impertinence. But lea 
this Poſition ſhould be abuſed to ill purpoſe, we 
are to add as a neceſſary Caution, That 'tis by 1 
mean, allowable for two Perſons to make ule of 
ſuch Occaſions as theſe by way of Stratagem t 
delude or expoſe a Third. For although it be 
never ſo true, that this Third Man hath not a per- 
fect Right to know my Judgment, yet the Lay a 
Humanity and Charity requires that my Speech ( 
not occaſion his undeſerved Prejudice. Therefore 
we ought on all accounts to make this diſtingian, 


directe 
ting al 
it I cor 
winch 
readin 
plunde 
the ot! 
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to be e. 
Prince 
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ſeth. 
Stone, 
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never þ 


whether the Third Party overhears our Diſcourſ Maxim 
without his own Fault, or whether either out of lew thee 
buſie or a malicious Humour, he purpoſely intrude 

into Gur Secrets, And therefore this Aſlertion chiety Dead ( 
holds good againſt thoſe Inquiſitive Golliping 15 
Knaves, who make it their Employment treache. the Stor 


rouſly to catch up what other Perſons drop in Pri tors ris! 
vate Company. Now when we apprehend our _ 
ſelves to be watch'd by ſuch fly Deſigners, and 
yet are not inclin'd to be altogether lilent, we 
are wont to diſappoint their buſie Curioſity, by his Mot 
throwing in a ſett of Talk quite impertinent to tle Petition 
Affair which we were before debating , or by agree. the Lad 
ing to tell ſome Story, which our Politick Eves Husban, 


dropper hugging as a mighty Diſcovery, may, th ould I 
7 ; 


laugh'd at for his Paws; provided neither he nit 
any Perſon elſe ſuffer auy farther damage by thi 
Contrivance. We know very well *tis a genen ual (5 
Duty, not to leſſen the Honour and Reputation ath a ( 
others, nor to ridicule and expoſe them. Yet, a kt the ſa 
we do not think our ſelves guilty of any Sin, when ling 1); 
we diſcover the Miſtake of another, ſuppoſing it 
to be done without either Bitterneſs or Infolence 
(things fo unworthy ot Men ot Senſe and Breeding 
although we ſhould hereby rather diminiſh, in fome datislacti 
reſpect, than improve his Credit: So what ſhould und ta 
hinder us from correcting a Fault in a Man's Me ave juſt 
rals, when it proves troubleſome to us, even If 
Sport and Ridicule, that we way incline him to 0 perſu; 
leave oft the Habit? For to amend and reform & at he 
thers cannot therefore be judg'd unlawful, becail 
it tends to the Diſparagement of their Worth 
Excellency. Thus, ſince tis the common Inter: nds ok 
of Mankind, that each Man ſhould not underſtand When the 
the Secrets of all, it is eſtabliih'd as *twere by tit WW nary ſer 
oem Conſent of Nations, that (2) ſeal'd Letten | 
ould be open'd by him only to whom they ut 


direct fie ein 1, 

Ts 1 5 3 6 oP — I, Decems 

(a) Cap. 15. (% ian l. 8. c. 3. (e) add Polyen, Stratagem. J. 2, in Epaminond, n. 6, & 12. Polyb. 1. 16. c. 13+ (3) This 1 

(d) Add Bacon's Efl. 6. (e) Lib. 3 c. 1 8 13 n. 1. D which 3 

| Mr. Barbeyrac's NOTES on S 18. 1 The C 

(t) Some of the Fathers of the Church, as Grotivs obſerves, recite here the Cenſure which St. Paul paſs d on St. Peter, 1 (4) Mr 8 

being at Antioch, withdrew himſelt trom the Company of the nzw converted Gentiles, becauſe he would not offend the a dome Me 

Gal. 2. 11, Fe. For ſay St. Chryſoſtome and St. Jerome, St. Peter knew very well that St. Paul did not cenſure him in cam) Our a, 
but did ic ſeemingly only to comply wich the Weakneſs of che Brethren preſent. Bur 'tis plain, that St. Paul ſpoke ver? 1 

ouſly, and blames St. Peter's Carriage, as attended with incxcuſable Hypocriſy, becauſe by withdrawin from the Gentiles, * Dacie 

gave an occaſion to believe that the Obſervation of the Ceremonies of Moſes's Law were abſolutely neceſſaty to render chem 41 are 40 


ceptable to God, and this is contrary to the End and Deſign of the Goſpel. See the Interpreters on the place. 

(2) Sce Mr. H rtius's Diſcourſe, De Commeatu Literarum, & 3 in Tom, x, of his Comments, and ſmall Tracts, 
obſerves, that it has always been taken for a great Incivihty and an inhumane Baſeneſs, ro publiſh the Letters we recely 
others, becauſe it may produce fome Prejudice to the Writer. Upon which occaſion it may be ſeaſonable to re 
Reproof which C'cer? gave Marc Antony long ago. He alſo read a Letter, which he ſaid he had received from me 
© without Humanity ; and who knows not what if is ro five! For is there any Man, who has convers'd fo lictle wich 
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vireted : Therefore if I find any Perſon intercep- haps the former do not hereby ſuffer any particular 
ting and ſearching my Letters, it can be no Crime Hurt. For indeed to be thus made the Inſtrument 
it Lcontrive to let ſome Writing fall into his Hands, of deceiving another, is in it ſelf mean and un- 
which ſhall give him no great Satisfaction in the worthy : And as for our part, tis the ſame thing, 
reading. As 4 greedy Boy who hath got a. trick of whether we abuſe a Man immediately by our own 
plundering the Cupboard, ſuffers no Injury, ifamongſt Act, or by the Intervention of ſome Perſon elſe, 
te other Proviſion he meets with a Bait not very whom we have ſuborn'd for that Service. Though 
feet or ſavoury. It was a pleaſant piece of De- tis an Art which many practiſe; , firſt, to cheat 
ception, that which Herodotus (a) reports of Nito- thoſe whom they intend to make uſe. of for the 
[ris or Semiramis, who order'd the following Words cheating of others. Vid. Senec. Thyeſt. v. 320. As 
to be engraven on her Sepulchre, If any Babylonian Davws o ſerves (6), there's a great deal of difference, 
Prince happens to be in great Diſtreſs for Money, let ex ammo omnia, ut fert Natura, facias, an de indu- 
him open this Tomb, and take out as much as he plea- ſtria? Whether a Man acts according to real Inten- 
ſeth. King Darius (3. afterwards — the tjon and the plain Guidance of Nature, or accord- 
Stone, found no Treaſure, but only this Rebuke, ing to the Affectation of Art and Deſign, Terent. 
If thou hadſt not been inſatiably Covetons, thou wouldſt Andr. Act. 4 Scen, 4. Add Gell. I. 12. C. 12. 
never have plunder'd Coffins to enrich thee: Or, as XIX. This is manifeſt, that ſince the Obligation 
Maximus Tyrius (b) gives the Story, All Curſes fol- to. diſcloſe our Mind ceaſeth, with regard to Ene- 
low thee, thou moſt greedy of Mankind; who for the mies, it cannot fall under the Sin of Lying, to give 
ſake of Gold baſt preſum'd to diſturb and violate the them a feign'd Relation (e), to terrify them with 
Dead (). To give Credit to ſuch Inſcriptions is falſe Rumours, or any way to procure their Preju- 
no more an Argument of Avarice than Folly: In dice, provided no undeſerved Loſs or Damage en- 
the Story of Papyrius in Gellius (4) (c), the Sena- ſue to a Third Party who is our Friend. For why 
tors rightly commend the Cauſe ot the Young Gen- may not we by Stratagem and Subtlety, and with- 
tleman's Fiction; that is, the Wit and Secrecy of out endangering our own Perſons, hurt him whom 
ſo unexperienc'd Yearsz but adjudge the manner we have, Licenſe to attack with open Violence? 
of it to be a little undutiful and diſreſpectſul to The Reaſon why ſome have diſdain'd this Method 
his Mother; eſpecially ſince the Jeſt occaſion'd a of Hoſtility (F) was not becauſe they thought any 
Petition not much to the Honour and Credit of Right to be violated by it, but becauſe among the 


the Ladies, That one Wife ſhould rather have two 
Husbands, than one Husband two Wives. Nor 
ould I ever prevail with my ſelf to be heartily 
angry with that Senator in Plutarch (d), who to d1- 
ert his Wite's Importunity in asking about the Se- 
ets of the Houſe, told her a ſtrange Tale of ' a 
Cuil (5), faid to be ſeen fly through the Forum 
ith a Golden Helmet. Though he ought indeed 
pt the ſame time to have taken care that this bab- 
pling Dame ſhould not put others into a ground- 
leſs Fright by her Report. For then the preſerit 
ſtake, which laſted but an inſtant, would have 
een ſufficiently recompenced by the Diverſion and 
datislaction which follow'd it. Now if we are 
ound to uſe Caution, that the Perſon whom we 
ave juſtly and deſervedly impos d upon, ſhould 
ot deceive others; much leſs will it be allowable 
o perſuade one Man of what is falſe, with deſign 
hat he may delude a third Perſon; although per- 


moſt Fierce and Martial Souls no Action again an 
Enemy 1s look'd on as Glorious, but ſuch as carries 
in it ſome fort of Vigour and Force of Body and 
Mind. But what we ſpeak about deceiving and 
circumventing an, Enemy, is by no means to be 
extended to any (1) Pacts or Treaties ſet on foot 
about concluding or intermitting the War, For 
ſince the Law of Nature commands us to maintain 
Peace as far as may be done with, Convenience, 
and to repair any Breach that may happen in it, 
we muſt ſuppoſe our ſelves commanded at the ſame 
time to uſe thoſe Means without which this End 
can ne er be obtain d. But now Enemies cannot 

ſſibly come to an Accommodation, unleſs there 
c on both ſides an Obligation to the clear Diſco- 
very of their Mind, in reference to what is tranſ- 
acted between them; and conſequently unleſs thein 
Mutual Diffidence be remov'd by a Neceſſity and 
Engagement to ſpeak the Truth in all Articles and 
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"anitatis expers, 


Hy December 1655, where Mr. Bayle.cen 
s Mr. Gautier a Miniſter, | 


_— —{ 


N upon a little bangle with a Friend to make no ſetuple to publiſh and read the Letters he has received from him before all 
the World? 1s it not to bartiſh all Friendſhip out of the World, to take away the liberty of Friends writing one to anothet 
When they are abſent ? How many Trifles do we put into our Letters, which being divulged, will appear ridiculous ? And how 
Many ſerious thin s, which ought not ro be made publick ? At etiam 1 me ſili miſiſſe diceret, recitavit. Homo, & 
Toe 2 vite communis ĩęnarus Quit enim unquam, qui paulu 9 
f * offenſione aliqua int erpo ſit a, in medium protulit, palamg; recit av . 4 Qui 0 a 4 8 
. amicrum colloquia abſent um? quam multa q ca ſolent eſſe in Epiſtolis, que prolate fi Js inepte videantur ? quam multa ſeria, 
e enim \ullo modo divu/ganda; Philip. a. 4. See an Example of this indiſcreet Rudene | 
fires the Author of the Dialogue between Phitinus and lrenzus, c. which was the 


A conſuetudinem ndſſet ? Literas al ſe ab 
eſt aliud tollere & vita vite ſocietatem, fre 


in the News of the Republick of Let- 


ery Example ſeems not much to gut Author purpoſe, relating only the manner how Dariys was cheated by the Inſcrip- 
ich Nitocris Queen of Babylon had cauſed to be cograve 


6 . ; 1" 23: a » * b 18 
) cant fee what the Pallage here alledged by the Author makes to his purpoſe, For. the, rrue Traoflation of them (as 


) is, Do you #hink that there is but ſmall difference in things done by Natural Inſtin#, and on a ſudden, and 
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Obligation which attends 11. Book IV. 


ſatisfie the Perſon injured in ſuch a manner, that he-ſhall nor —— who it was that wrong'd him, or if he has ſom 
of him, the thing ſhall not be ſo notorious as to bring him to Puniſnment. + þ BRA. T4 
(3) The Words are, Ineſcendum cenſuerunt Principes, ei qui ſanguinem ſuum qualiteo, qualiter redenptum voluit. ä 
a) 4% Mr.'Paſca'"s Epiſt. 13. cn Annett. (5) Lib. 4 c. 14 0, 328; (e) vid. Digeſt. 48. tit. 1b bonis | 
ſenkent. c. leg. 1. 9 | 4 88 


of 


1 


n ace. And when *tis aſſerted as Due: And, Secondly, that fit Pnniſhments ma maſt 
_ _ Rag milthief an Enemy by any be inflicted for the Correction * Reſtraint, both in 2 
ſeign d Report; this 7 4 on no account to be car- of thoſe who have dared = rere Purpoſe, 7 : 
ried ſo far as to juſtifie the ſpreuding ot talſe Crimes actually to violate me na 0 3 and ca 
and Imputations, in order to the impairing his thoſe too, who by reaſon of t —_ Affection to- 2. 
Honour and Credit. The ſtate of Hoſtility doth wards Juſtice, would have =—_ g > the ſame _ 
indeed licenſe me to conceal my Meaning from Commiſſions, did they not drea F 7 ring thoſe * t 
my Foe, or by ſcattering falſe News to open my Evils, which they have _ a » heavily on 0 0 
way to his Hurt. But he that goes about to charge other Offenders. Nou, to decline the Sever . | 
un Enemy with any grievous Crime, and would this Proceſs, ſome think it by no means allowable 10 b 
have his Accuſation beiev'd by thoſe who are at to make uſe of falſe Speeches. Firſt, becauſe the hs 
peace with him, muſt lay aſide all the Stratagems Judge hath an eſpecial Right to — the 5 f 
and Deceits of War, and ſet up for an Aſſertor of Truth. Wherefore, neither the Sanctity of the * 

lain Truths; and therefore with regard to thoſe Magiſtrate, who preſides in the Name of God, nor Palle 
rſons who are ſuppos' d to be his Hearers, he is the Neceſſity which the Subject lies under to Ohe Opin 
to play the part of an Hiſtorian, or ordinary Rela- dience, will give the leaſt place - 2 to * 
tor. Whence, if he voluntarily recede from the Contumacy or IEG, ides, they fay g 
Truth and Reality of things, he cannot avoid the this Permiſſion appears rather angerous on nel 5 . 
double Guilt of Lying and Slandering. Again, to ful or beneficial; in as much Fr conceal d Crims in 8 0 
charge an Enemy falfly to his Face, is a Mark of do the more Miſchief. Eſpe ly at _ is del. gase 
a low and impotent Reviler. To return Lyes for ver'd in excuſe, be not only falſe in 17 but in uo 
Lyes, is to imitate the Folly and Ty of the Theory; every ſuch Untruth oy - 1 —_ 2 
Adverſhry (). As for the Notion of Lipfus, in quence, not only conſider d by it ſe . ut likewiſe eb 
his Treatiſe of Politicks (b), who reckoning up the in regard that one Error gives Occa Sr and Rie vole 
Perſons towards. whom we may be allowed to pra- to an infinite Train of others. = 4 e contrary ok 
aiſe Simulation or Diſſimulation, joyns Foreigners Opinion is Oy many preferr'd * 0 Ben oupit er, 
to Enemies; this ought no farther to be admitted, to diſtinguiſh in every Crime — e 1 Perſon 
than as it js for our Advantage to hide our Deſigns done, and the baſe Guilt or _ — to 1 But i 
or our Affairs from their Notice. For that we ſormer of which Reſtitution proper ＋ op 
ſnould by feign'd Speeches procure their Harm or to the latter Punithment. By the y ture "pol 
Loſs, is what Nature it felt will not bear; on ac- —— Man onght to make rr _ TL 
count of that Nearneſs of Blood by which all Man- ion'd by his Fault; and at the * tion i, 
kind ſtand related and allied to each other. ſuffering Party ought, upon his w__ — ep And |} 
XX. *Tis a Queſtion of more Difficulty, Whether ration, to admit him to Pardon. Th 4 — —1 
a Criminal or an Offender 'arraign'd on any Ac- Guilty Perſon is, by an Obligation ſtrictly fo Wire 
count may deny the Fact (1) with which he is bound to be always ready to repair any Dump the ( 
charg d, or endeavour to elude the Accuſation by he hath caus d. Fer up himſclf h Po 
feien'd Arguments, and yet not incur the Guilt of But no Man is tied to offer up himſe 45 Ar 
Lying. And here we do not ſpeak ol the Divine to Puniſhment, and to be an Informer _ ow 
Tribunal, in reſpect of which the ſafeſt Courſe is, ſelf, So that if the Fact be not known, . 5 
to fly immediately to humble Confeſſion, and an open (2) Reſtitution would be a a7 apt moſt N 
earneſt imploring of Pardon: Since it would not Guilt, in this Caſe the Reſtitution is = | Heari, 
be leſs Impiety than Folly, to uſe Excuſes or De- in ſome indirect and ſecret manner. All Ken for t 
nials before an Omnipotent Judge. And "twas on ment muſt be inflicted upon _ The D 
this Prineiple that Joſhua - e the Exhortation Wills 4 otherwiſe it could never obtain its 1 al g all reſj 
to Achau, which we have in Foſh. 7. 19, 20. For which is to deter the preſent Offender, an with ſu 
there the Criminal was before detected by the ther Perſons ſrom Sin. But whatever we — 1 And i 
Hand of Heaven. The preſent Enquiry therefore an Obligation to 5 is to be undert wy tary ( 
is confur'] to Humane Fudgments z which are prin- our own free and voluntary Motion. 80 W 7a 5 
cipally deſign'd tor theſe two Ends and Uſes Fire no Perſou 1s properly obliged to invite 0 oi Power 
that every Man may obtain what is his Right and down Puniſhment on his own Head (3) lutely 
1221 a LA 1 WIFI —— = 
5 N Mr. B ous NOT Es on 8 20 5 ls 
: $41 AT . Barbeyrac's gh, ng fe. tial elle 
(t) Plato without doubt robk the Negative . For he will not allow a Priyate Perſon to Lyc — wed ee 11 ons t 
and lays, tis a greater fault, chan for a Sick Man to Lye to his Phyfician, 2 Scholar to his Maſter, Cc. => + ho thor” nc 
ess Nate d 1 Jedes, rc 925 0 2 85 ö Wine 14 — „E. oi Archer, - — 
REI — Irn I. ab himſelf — Relations, that they may ſuffer the Pug! ments which ir : (4) ve. 
inffiects, chough they be Capital, as his Words import. Bi wi! & Tis UronaiC0: im Tever|ior re Jer, man's 1 ky the Party. 
TtmuTa Y Tur ede, M my GANG, dc dv d THY Qikay TY; 3Iav, I u. e ονννν⁰,m̈ad N os 1 N * (5) The 
Sor Ti, 8 we ago, 12nd 329 Dates orator 73 angenns, ber 1 hy ale, 
; f e lar, T9 £24900, N N DAN, wh o &% , * 7 
5 phe Foy Re 1 J Ac, 58 15 5 Enules G erbrafla- tay  ovyis, prvovier , νανn, are d iexei a. : : (7) we 
gia, p. 480. ; . ee foie 1 | Author, 
in his Treatiſe, De Furiſpr. Divin. J. 2. c. 8. 6 85, Ce. is of a contrary Judgment to our T (i 
rg, hrs eta op eo nd fot 
ing go Dam rime is owned. Bur he afterwards anfwers , if ” UP 
x eos prob be err Myr — he and ſays, That the guilty Perſon may, either by way of Accommodatiou, ot by F aud we : 
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maſt, indecd, as he is a Man, Naturally abhor it 
in the higheſt degree; eſpecially it it tend to Death, 
r ſome other grievous Evil; there appears no rea- 
on why he may not dechne it any way poſſible, 
provided he do not hereby injure a third Party (a). 
Nor can it much conduce to the Intereſt of a Com- 
mon wealth, that after Reparation hath been made 
ior the Damage, any ſuch Fact, as we now {peak 
of, ſhould be punith'« , that is, a Fact not open 
and notorious, and winch conſequently inight be 
liiguis'd or excuſed by ſome Colour or Plea. There- 
fore, as none but a Fool will _ maniteſt Faults, 
o from what hath been here alledg'd, it ſeems al- 
lowable for a Man to wipe off an Imputation by a 
Falſe Delence. Tho' for a Priſoner to urge Falſe 
Opinions, can ſeldom turn to his advantage, the 
Court being ſuppos d well skill'd in Right and E- 
quity. A Judge indeed hath Power and Liberty 
to get out the Truth by any poſſible Means (4), 
in caſe the Fact be of ſuch Conſequence, that the 
Safety of the Publick abſolutely requires it ſhould 
be puniſh'd. And therefore he cannot be tax'd with 
Lying, it to bring the Party to a Confethon, he 
make uſe ot tome Stratagem of Fiction: As ſup- 
poſe, by pretending that he hath receiv'd full in- 
tormation ſome other way, or by threatning that 
he will proceed to ſuch or ſuch Severities, if the 
Perſon accus'd perfiſt in his Obſtinacy, and the like. 
But it cannot hence preſently be concluded, that 
the Criminal himſelf is bound to own the Charge: 
Becauſe neither doth every Power which denotes 
the bare exerciſe of ſome Act, infer an (5) Obliga- 
tion in the Object towards which it is directed: 
And beſides, there are other ways for the Judge to 
penetrate into the Buſineſs, as by Arguments and 
Witnelles, which Witneſſes, when examin'd about 
the Crimes of others, are obliged, though unſworn, 


,,, %,ñẽ !!! . roma 


1 to declare the Truth, in Obenience to the Com- 
mand oi Authority. Farther, Self-preſervation is 
nf a thing which challengeth ſo much Favour and Al- 
" lowance, that "tis reckon'd odious to puniſh the 
ni molt Notorious Offenders, without giving them a 
* Hearing, On which account, no Perſon 1s blamed 
7 for caſting any Veil or Colour over his Fault (6) (b). 
al Ihe Divine Tribunal and the Humane are not in 
0 all reſpects alike; nor doth a Mortal Judge preſide 
Fy with ſuch Majeſty and Authority as Almighty God. 
, And 1t a Priſoner be not bound to make a volun- 
Op tary Conſeſſion, his Denial cannot in the leaſt im- 
al pair that Obedience which he owes to the Civil 


ower. Ts true, a Crime which hath been relo- 
lutely and ſtubbornly diſown'd, commonly meets 
. th the ſexerer Puniſhment; becauſe free Confeſ- 
2 is generally a ſign of Penitence, which much 
zencus the Malignity of the Offender : Yet whether 


be more advantageous cunningly to deny a Fact, 


* 


or to embrace the Ingenuity of an Open Acknow- 
ledgment, 1s a Point which belongs to another kind 
of Enquiry, not to that which we are now engag'd 
in, and which confines it ſelf to Matters of ſtrict 
Duty, what a Man is bound to do, and what not (5). 
Which of theſe two Opinions ought to be choſen 
rather than the other, any Man will apprehend, 
who hath Judgment enough to weigh the Argu- 
ments offer'd on both ſides. Tis very remarkable, 
that whach Haytho reports in his Hiſtory of the 
Tartars, c. 48. That although in other we! they 
are moſt notorious Lyars, yet in two things they ftrifly 
obſerve the Truth : Firſt, That no Man among them 
arrogates to himſelf the Glory 7 an Exploit which be 
really hath not perform'd : And, Secondly, That who- 
ever hath committed a Crime, though ſuch as he knows 
will coft him bis Life, when examin'd by his Lord, ne- 
ver conceals the Matter. And amongſt the Faponeſe 
to be diſcover'd in a Lye before the Judge is a Ca- 
pital Offence. 

XXI. But 'twill be ask'd, What liberty may the 
Council or the Advocate fairly take in this Caſe ? 
Our Opinion is, that we ought here to diſtinguiih 
between Civil Caſes and Criminal, In the former 
it doth not appear that the Advocate can with a 
{afe Conſcience hinder the injur'd Party from ob- 
2 his Right as ſoon as poſſibly he may. And 
therefore in ſuch Controverſies, we condemn, as un- 
lawful, not only falſe Allegations and feign'd Rea- 
ſons, but likewiſe all dilatory Exceptions and De- 
murs; in as much as all theſe are a Let and Hin- 
drance to the one Party from paying what he owes ; 
and to the other from receiving what is due to 
him (c): But in Criminal Caſes, where the Diſ- 
pute regards only the Puniſhment, we judge it 


. ought farther to be conſider'd, whether the Council 


be _ by the Publick Authority, or by the 
particular Appointment of the Priſoner. It by the 
tormer, it doth not ſeem allowable for them to 
make uſe of feign'd Arguments and falſe Colours; 
ſince the Deſign of the Court in deputing them, 
was only, that they might wipe off any Calumny 
thrown upon the Priſoner, and take care that he 
ſuffer no Injuſtice. Which End is ſufficiently an. 
ſwer d by a bare Refutation of the Proofs offer'd 
by the Accuſer. But he whom the Priſoner parti- 
cularly chooſeth and retains to plead in his behalf, 
ſince he only acts as his Client's Interpreter, may, 
in our Judgment, lawfully uſe the ſame Method of 
Defence which the Priſoner might have uſed, had 
he anſwer'd for himſelf. He is under a very great 
Miſtake, ſays Tully (1), that fanſies be hath got our 
real Opinion and Authority for all that he meets with 
in our Fudiciary Orations. Whatever we deliver'd on 
thoſe Sutjects is to be aſcrib'd to the Cauſes, and to 
the Times, not to the Man, or to the Pleader, And 


6) Yet Grativs on Deut. I3.8. 
ne Party was ac 
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5 There i; oo — of enticing others to Idolatry. 
l. 8, | x 
(6) The Words ar 
7) We may eaſil 
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900 aum compare l. 13. D. de cuſtodia & exhibitione reorum. 


t. in Fler. Spar ſianib. 
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? (5 ) Vid. 1:48. tit. 17, Princ, D. de requir, vel abſent. demand. & 
(Comp. 1, 9. $ ut. D. ad L. Cornel. de falſis. | 
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obſerves, that the Jews were allow'd to uſe Artifice in the Diſcovery of Criminals, only when 
fome Obligation, though it is not always ſo ſar extended as Right. See l. 3 c. 3 $1n.1. Andl.8c. 3 


e, Neque en m inaudita cauſa quenguam damnari equitatis ratio patit ur. 

y diſcern that our Author embraces the laſt Opinion. 

2 Mr. Barbeyrac's NO ES on 21. | : 
Words are, Sed errat vehementer, ſi quis in orationibus noſtris, quas in Fudiciis babuimus, authoritates noſtras conſig- 


hr Omnes enim illæ orationes cauſarum oy temporum ſunt, non hominum ipſorum & Patronorum. Nam fi cauſe 
aud exten ue poſſint, nemo adbiberet Oratorem, Orat. pro A. Cluentio, cap. 1. 


it to things which our Author approves not of, See Mr. Le Clerc's Queſtions taken out of Ferom. Quæſt. 8 5 14+ 


In truth, Cicero explains this Maxim bur ſorrily, 
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in his Second Book of Offices (2), he maintains, ſome- 
times to detend a guilty Perſon, 1s not contrary to 
any Duty ot Religion. Nor is Juſtice in any great 
danger ot ſuffering by this Permiſhon : For, ſince 
the Judge is ſuppoſed fully to underſtand the Law, 
the Advocate by producing falle Laws or falle Au- 
thorities, is not likely to prevail to any purpoſe: 
And he is never credited upon his bare Aflerti- 
on, but obliged to produce ſufficient proof. 
And therefore, If a guilty Perſon do by this means 
ſometimes eſcape unpuniſhed, the Fault is not to be 
charged on the Advocate, or on the Priſoner, but 
on the Judge, who had not the Wiſdom to diſtin- 
guiſh between Right and Wrong: Yet Plato (a) 
would not grant even this degree of Indulgence in 
his Commonwealth. And the Ancient Agyptians 
held it for a certain Maxim, That the Harangues of 
the Lawyers very much darken'd and perplex'd the 
Law (b). Eſpecially, ſince, as Euripides (c) ob- 
ſerves, Truth always ſpeaks = ; and therefore 
doth not ſtand in need of the Windings and Turn- 
ings of Interpreters: Whereas, ( Unuſt Speeches 
being always fick and weak in themſelves, require firong 
and ſubtle Medicines for their Support. Tis a Say- 
ing of Pindar (4), Three Words are enough to ſet off 
a good Cauſe. And Ijocrates amongſt his other Rules 
to Demonic us, adviſeth him, Never to undertake in 
Court the Defence of a Wicked Man : For, ſays he, 


| People will think you are inclined to thoſe Practices 


your ſelf, which you defend in others (Y. f 

It is hence evident how far we may admit of 
Quindtilian's Aſſertion (3) (d), A Wiſe Man, ſays he, 
is on ſome Occaſions allow'd the privilege of Lying: 
and an Orator, if he cannot otherwiſe bring the Fudge 


and preſerve his Sovereign to his utmoſt Abilit. 
Whereas the deſire or endeavour of ſheltering . 
Conſpirator from juſt Puniſhment would be utter! 

inconſiſtent with that Obligation. He proceeds ti 
urge, What if a Fudge ſhould be about to condemy 4 
Man for ſome good Actions, unleſs we can prove the 


Actions not to have been perform d, ſhall not the Ora. 


tor who appears in his behalf be allow'd the uſe of 


ſuch Means to preſerve this Innocent, and what 1 
more, this worthy and commendable Member of the 
State (2) But indeed ſuch a Caſe as this can hard. 
ly be ſuppos'd. For nothing ought to be honour 
with the Name of a good Action, but what is 4. 
eeable to the Laws of the Commonwealth, And 
it doth not appear how any Man ſhould be brought 
into Judgment for ſuch a Performance. Let u 
imagine therefore, that a Perſon by ſome good and 
noble piece of Service hath incurr'd the Envy d 
Wicked Men, and that theſe Wicked Men haye 
afterwards got poſſeſſion of the Seat of Juſtice. Here 
if the Fact were openly known, and an Accuſation 
brought againſt him for it, twould ſigniſie nothing 
to difown it. As twould have been idle for Cicery, 
had he been arraign'd for putting to death the A. 
ſociates of Cataline, to deny the Charge. But if 
the Fact may ſtill be diſſembled with tome cola 
and probability, there's no reaſon why an innocent 
Priſoner may not be defended by feign'd Arguments 
before a wicked Judge. As for the other inſtance 
of Quinctilian, W hen a Man is to diſſuade ſome Us 
dertaking, Juſt indeed Naturally, and in it ſelf, lu 
in the preſent Juncture of Affairs diſadvantageou u 
the State (3): There's no need he ſhould endeavour 
falſe Reaſons to 2 thoſe Juſt Things to be 


aſl 


to Reaſon and Equity, muſt neceſſarily apply himſelf Unjuſt; but *tis ſufficient for him to ſhew, that and Co 
to the moving his Affections. And again, That which what may juſtly be done, is not always neceſlay Acts w 
at the firſt Propoſal appears ſo harſh and ſtrange, may to be done; and that the Times now require us to which 
however be maintain'd upon reaſonable Grounds; chuſe what is Uſeful and Profitable, rather than perly 2 
namely, that a Good Man in defending a Cauſe may what in ſtrictneſs may ſeem more Commendable and to exp] 
ſometimes go about to perplex the Truth, and decerve Right; and all this may be urged without receding nants ; 
the Fudge (4) (ec). But the inſtauces which he offers from the Truth. Another Caſe propos'd by Jr place r: 
requires a more ſtrict Examination. Firſt, he at- @ilian is, When an Orator hath good Hopes of tis Swearin 
firms, That a Parſon arraign'd for plotting againſt a Criminal's future ag (4). And this indeed not onl 
Tyrant may be defended by 1000 Allegations (5) (1). may prevail with him to be the more willing to which 
And this is built upon the Grecian Hypotheſis, lend the Priſoner all his Parts and Cunning in di- red, t 
which makes the killing of Tyrants lawtul. Other- der to his Deliverance, becauſe he is aſſur d that ere el 
wiſe, to defend by feign'd Arguments, a Perſon *twill not be to the prejudice of the Publick, that celiver” 
guilty of Treaſon againſt the Prince to whom we {ach a Perſon ſhould go unpuniſh'd. But to reſcue An ( 
have our ſelves ſworn Allegiance, is therefore un- a good Commander from ſuffering for a manike ol fo gr 
law ful, becauſe every Subject is bound to guard Crime, when his Life is neceſſary for the Hono 2 
= - 4 3 e lev! 
(2) His Words are, Nec tamen habendum eſt Religioni, nocentem aliquando, modo ne nefarium impiumgue, defendere. Vult hoc mult. tne Pol 
tudo, patitur conſuetudo, fert etiam humanitas. Our Author reflects upon the beginning of this Sentence, and falls thereby into! meurr'd 
pleaſant Miſtake. For having read theſe Words of Cicero, Habendum eſt Religioni, he ſuppoſes him to mean, that tis not co Out the 
trary to Religion; and fo ſays of him, Religioni non contrarium tradit; whereas Boys know, that habere Religion ſignifies on, Jud. de 
r 7 ch 
us 5 £ &IUWK0S Ag MW a 5, b er T7 
() The Greek is, Evavuwey «is Sac) rela ma NR es - Cat, t 
(Y Hecratess Words ate, MySi ar Texypeart wire mgigton, pwr oyn gages ies 1 auTos nad ra h ut — 
eg fy TOIs dnNOIS TegHen boy Sie. ; | 
(3) His Words arc, Et mendacium dicere etiam ſapienti aliquando conceſſum eſt : & affetus, ſi aliter ad equitatem perduci Jute 
non poterit, neceſſario movebit Orator. (1) The 
(4) The Latin is, Verum g illud quod prima propoſitione durum videtur, poteſt aſſerre ratio, ut vir bonus iu defenſione cauſe uli made by x 
auferre aliquando Fudicii veritatem. 3 Hare his 
(5) The Latin of this long Sentence of Quinctilian, which our Author examines in the following part of the Chapter, ! ths d not 
(1) Sit aliquis inſidiatus Tyranno, atque 15 70 reus : utrumne ſal vum eum nolet is qui à nobis ſinitur Orator ? an ſi tuendum ſuſceperh — Impre 
non tam falſis defendat, quam qui apud Fudices malam cauſam tuetur? (2) Quad fi quedam bene facta damnaturus eſt Judex, 1 er ſtood it 
ea non eſſe facta convicerimus e non vel hoc nnd» ſervabit Orator non innocentem modo, ſed etiam laudabilem civem ? (3) Qu0d J1 4 u (2) Dio, 
E. natura, ſed conditione temporum inutilia civitati ſciemus, nonne utemur arte digendi, bona quidem, ſed malis artibus ſimili? (4) ＋ * ne & 
c nemo aubitabit quin ſi nocentes mutari in bonam mentem aliquo modo poſſint, ſicut poſſe interdum conceditur, ſaluos eſſe eos ow otias, 
Republica ſit, quam puniri. Si liqueat igitur Oratori, futurum bonum virum, cui vera objiciantur, non id aget, ut ſal uus fit ? Da wo 
ut crimine manifeſto prematur Dux bonus, & ſine quo vincere honeſte Civitas non poſſit : nonne ei communis utilitas Oratorem (1) The 
(4) De LL. I. 11. ſub fine () Diodor. Sicul. I. 1 c, 6, (e) Pheniſs. (d) Inſtit. I. 11. c. 17. (e) Inſtit. 1. 12. "I (a) Vid 
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Succeſs of the State, the beſt Expedient is, 


and 
not 


but rather to take that plain and open Method 


Y ln Verrem, I. 5. c. I. circa fin. 


which Tully (Ff) tells us, was us d by Antoninus 


to have Recourſe to Falſhood and Fiction, the Orator, in his Defence of M. Aquilzus (6). 


This Aquilius being accuſed of cruel Extortion and Oppreſſion, M. Antony the Orator opened his Breaſt to ſhery the W 
oorrible Wounds he had received in the Defence of the Commonwealth. * © Judges 


J. The Sanity of an Oath. 

II. What an Oath 2s ? 

Ill. It muſt be taken only by the Name of God. 

IV. And according to the Religion of him that 
ſwears. 

v. Of the Intention of him that ſwears. 

VI. An Oath is an Additional Bond of an Obliga- 

tion. 

VII. Of Oaths obtained by Deceit. 

VIII. Of Oaths obtained by Fear. 4 

IX. Oaths to perform things unlawful bind not. 

X. Nor thoſe, which hinder a greater good. | 

XI. An Oath doth not alter the Nature of thoſe 
Actions to which they are joyned. 

XII. An Oath excludes all Cavils, 


W proceed to examine and ſtate the Nature oſ 
an Oath, which is judg d to add great Strength 
and Confimat ion to our Diſcourſe, and to all our 
Acts which have any Dependance upon Speech: 
which though we might have treated of very pro- 
perly and conveniently hereafter, when we come 
to explain the Enforcements of Pacts and Cove- 
nants ; yet we choſe to aſſign it this particular 
place rather than any other, becauſe the Cuſtom of 
dwearing is-us'd for the Eſtabliſhment and Security 
not only of Covenants, but of bare Aſſertions. (To 
which Eren it may not impertinently be obſer- 
red, that amongſt the Jews no Oaths nor Vows 
were eſteem'd Obligatory, but ſuch as were openly 
deliver d in (a) Words.) 

An Oath the very Heat hens look'd on as a thing 
of {o great Force, and of ſo ſacred Authority, that 
they believ'd the Sin of Perjury to be purſued with 
the ſevereſt Vengeance; ſuch as extended it ſelf to 
tne Poſterity of the Offender, and ſuch as might be 
murrd by the bare Thought and Inclination with- 
out the Act. Vid. Grot. I. 2. c. 13, 5, 1. Philo 
Jud. de Sacrificiis Abel. & Cain. p. 113. E. Edit. 
genen. Our Aſſertion derives its Force from the 
Cub, the Oath from God (1). Thus Diodorus Sicu- 


— 
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XIII. But is not always to be ; nterpreted Aridi 
XIV. Or without ſome Tacit Conditions and Lini- 
| tations, 
XV. An Oatb is to be explained by the intention of 
the Impoſer. : | 
XVI. A an Oath made in another's flead to oblige 
im. 
XVII. _ 2 Heir is obliged by the Oath of the 
XVIII. A Divifi of Oaths, as, 1. For Confirmation. 
2. 12 Witneſs. 2, poten of a 
3 Controverſie, 4. Suppletory or Clearing. 
XIX. Whether every breach o an Oath is Perjury, 
XX. Of the ways of diſpenſing with Oaths. 


lus (2) (b) rts of the Agyptians, That by their 
Laws Pex, — 5h had forſi . 4 ad- 
Judg'd to Capital Puniſhment ;, as guilty of the two 
greateſt Crimes, in violating that Ker) which they 
ow'd to God; and in deſtroying Faith from among 
Men, the ſtrongeſt Pillar of Human Society. 

II. An Oath then is a Religious Aſſeveration, by 
which we either renounce the Mercy, or imprecate 
the Vengeance of Heaven, if we ſpeak not the 
Truth. That this is the Senſe and rt of Oaths, 
appears from thoſe Forms of Words in which they 
are commonly expreſs'd, as, So help me God, God 
be my Witneſs, God be my Avenger, and other equi- 
valent Terms, which amount to much the ſame. 
For when a Superior, who hath a Right of Puniſh- 
ing is appeal'd to as a Witneſs, his Vengeance is 
Likewiſe invoked in caſe of Breach of Faith, and 
God who knows all things, being ever a Witneſs, 
is ever an Avenger. Plutarch, Quæſt. Roman. 44. 
obſerves (1), That every Oath terminates in the 
Curſe of Perjury; or, that is the Ground and Bot- 


tom upon which all Swearing depends. In the ſame 


PR enquiring into the Reaſons why the Flamen 
ialis amongſt the Romans was not allow'd to 
ſwear, he delivers himſelf to this purpoſe : Vas it 


— — * 
* as 


9 are his Words, 


cerſtood 


(2) Dish 


N 
Teas, I. 1. C. 13. 5 I. 


(a) Vid. Gro, in Levitic. 3. 4, Numer. 30. 3. Deut. 23. 23. 


6 | Mr. Barbeyrac's NOTES on Chap. II. S i. | > 

105 x he Paſſage of Philo the Jew, which our Author quotes, reſpects the difference between Oaths made by God, and ſuch as are 
Men, which conſiſis in this, That an Oath adds a Force to our Words, whereas God's Cath takes all irs Force from his Word. 

Kat avubiCcyxe Thy wv nusTeegr YI ww cexw, $5 3 

* wey think, thar Phila meant by theſe laſt Words, That the Forcs of Oaths made by Men proceeds from the Fear they have of God. 
, propriety of the Latin Tranſlation, conſider'd with the following part of the Diſcourſe, was apparently the Cauſe he fo un- 


xov cumy O H. Iam miſtaken, it our Author 


ir, otherwiſe he could not have quoted this Paſlage, which had been nothing to his purpoſe. . 
3 Words are, Ilg@roy ue xaTz may Ee Su raſos iy a avrors ATi] 76 reid liu, ws Vo TH wYife 
Ana, Os Tr corCir]ey, x; i usyiclu mv mwy' ayIgurus Tisiy arargeaovlur, SCE ſeveral other Authorities 


(1) Th | Mr. Barbeyrac's N OTES on S 2. | 
© Greek is, Ile; 33x O cis xamegy TNA imogtiag, See alſo Gretius, Lib. 2. c. 13. $ 10. 


(5) Lib; 1. c. 77. p. 69. A. Edit. Rhodem. 
becauſe 
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Book IV. Fo 


becauſe an Oath is a. kind, of Torture, ur tbe only - Thoſe who eſcape your Fuſtice, leave to the Vengeance e 
Force that may be applied to the Souls of free Sul elis: of the Gods; but thoſe on whom you can lay Hand of Per 
Whereas the Prieſt ought to be exempt from all Vio- never conſign over to Providence, without Puniſhing compe 


lence, as well in Mind as in Body. Or 5 every them your ſelves, And for this reaſon we ſhould Laſtly 
Oath terminates in the Curſe of Ptrjury: Whereas all judge it to be an Abſurdity in the Civil Lay 

Curſmg is Ominons and Unlucky , which is the Reaſon when, on the contrary, it allows a Woman to feat | 
that the Prieſts are forbidden by the Laws to uſe Im- that ſhe is not with Child. This Caution will ap- thould 
yecutions towards others? And indecd the Conduct of pear to have the more weight, it we conſider that peror 
the Athenian-rieſt was-commended, who being or, the too frequent uſe e Oaths doth in many Per. 


05 


der d by the People to devote Alcibiades with the uſual ſons nuch impair the Reverence due to them, It Jur. 
Ceremonics, reſus'd, alledging, That his Buſmeſs was was an excellent Leſſon which Pythagoras (3) gare Tur, 
to preſide in good Wiſhes, not in bad. Or, was it be- his Scholars; Very rarely and very hardly to ls Regi 
cauſe the guilt of Perjury might turn to be the Dan- brought to an Oath, but if they had once ſworu, ny 

ger of the Publick, if an impious ſorſworn Wretch page ny” to; obſerve it, Nor is Tſocrates's Prec Doſt t 
were to offer Vews and Prayers in behalf of the State, on the ſame Subject to be deſpis d; Never ſwey A Prin 
and to perform the Offices 4 Religious Worſhip? Nor ſays he, on the account of Money, though. you coull The S: 
can a more grievous Puniſhment light upon Man- do it with the greateſt Safety and Aſſurance; left n Hath f 
Kind, than their loſing all Title to the Protection draw upon your ſelf a double Imputation of Lerſin 

and Aſliſtance of Providence. Yet when we ſay with ſome, and of Avarice with others (f). Not or 
that God is invok'd as a Witneſs in Swearing, '3t But as 'tis juſt and right to pay the moſt Reli olably 
ought on no account to be hence inferr'd, that an gious Reverence to Oaths, ſo is it vain Preſumption Interel 
Oath ihould be look'd on as the Teſtimony of God; to expect or deſire that their Truth or Falſho Irn 
or as if God himſelf gave Atteſtation to the Ve- 1honld be evinced by an immediate Miracle; as if ſulpici 
racity of the Swearer (2); which ſeems tb be the God were oblig'd to exerciſe his Judicial Office, a Thus 


Opinion of Biſhop Sanderſon (a). But when an Om- the pleaſure and Humour of Men. And yet thi 
niſcient and an Omnipotent Being is calPd to be was a Superſtition which very much obtain d d 
both a Witneſs or Guarantee, and likewiſe an old, not only amongſt the Heathens, but in the lp 
Avenger, we therefore preſume upon the Truth of norant and Barbarous Ages amongſt Chriſtian 
what is deliver'd, becauſe we cannot conceive any themſelves. Sophocles (g) ( plainly ſpeaks of th 
Perſon to be arriv'd at ſuch a pitch of Impiety, as Fiery Ordeal; 
lightly to ſtir up the Divine Vengeance againſt 
himſelf. And hence Perjury appears to be a moſt Hu d frown Y uiers Alge JI, 
monſtrous Sin, in as much as by it the forfworn Kar wu de,, Y ©885 oguwporry: 
Wretch ſhews, that he at the ſame time contemns iT 
the Divine, and yet is afraid of Humane Puniſh- Prepae'd we ſtood to lift the burning Steel, 
ment; that he is a daring Villain towards God, To tread the Flames, and by all Heaven to ſivear, 
and a ſneaking Coward towards Men (b). The | | 
Scope and Meaning of Oaths is ikewiſe ſuggeſted by *Tis Remarkable what Phil. Baldaus in his Tra 
the End for which they have been introduc'd: And tiſe of the Idolatry of the Indians (i) reports ol the 
that is, that Perſons might be the more firmly en- Malabars, That amongſt them, the Perſon who 1: f 
gag'd to declare the Truth, or to perform their take a Purgative Oath, bath his Three firſt Finger 
Promiſes, by the Juſt Awe and Dread of the Divi- dipt in Melting Butter, and then wrapt up in Leavs 
nity, infinite in Knowledge, and infinite in Power; which three Days after are uncover'd to ſee the Heß 
whoſe Wrath they thus invite down upon their Others are order'd to ſwim over a River between Col: 
own Heads, if they knowingly deceive: Whereas chis and Cranganor, full of Crocadiles : Others t 
perhaps there would not have been Force and Secu- reach an Apple out of a Pot ſtuft with Serpents, and 
rity enough in the Fear of Men, whoſe Strength by the Succeſs of theſe Attempts a Fudgment 1s made 6 
t 


they might ſanſie themſelves able to baffle or to de- their Innocence (). (1) 
Jine; or whoſe Diſcovery they might hope to e- And indeed if we would confeſs the Truth, Oti = a 
ſcape (c). For in Caſes where the Party with whom either infer or preſuppoſe the Diffidence, Unlaitir — 2 
* 3 . | pears 
we tranſact, if he deceive us after his bare Word or fulneſs, Ignorance and Impotency of Mankin b. 
Promiſe, cannot poſſibly lie conceal'd, nor avoid For what need would there be of ſuch Engagements 5 
Humane Puniſhment, it ſeems ſuperfluous to put if we could ſecurely rely on the Faith and Conſtatr Il: 
him to his Oath. Tis the Advice of Demoſthenes (d), cy of others; or it there were no Examples extalt N 
e 4 1 | | F — D 
| | g | a Nu. 
(2) See Mr. P/acette's Treatiſe about an Oath, Lib, 1. c. 1. Ten 
(3) His Words are, Smyios py ö,, Xenonuires 5 Tois ee yrs S Hei. der L. 
(a) De Obligat. Jurament. prælect. 1. ſ. 6. (b) Vid Charron. de Ja Sezeſſe, 1. e. 8 n. 7. c) Tucian phalar. 1. p. 75. Wn 
Edit. Amſt. It may perhaps be an eaſie matter to decetve Men, but tis . lie conceal'd from a9 plin. I. 4. Epiſt. 2. U. 2) Se 
Ed it. Cellar. Men of wicked Inclinatious take Confidence and Encouragement from that Re flection, quis ſciet? Who will ever i fal ſ 
what we do? (4) De falſa legat. p. 209. Edit. Genev. (e) Vid. 1, 3. f. 3. D. de jurejur. ( f ) Hobbes De Cive, c. 2, 1.2% 7% 
add. Demonic. Add, Lale. Max, I. 2 c. 10 f. 2. ext, They are the trueſt Men, qui colende fidem jurant, who have no other e 
than to keep their Word without Swearing. Vid. Curt. I. 7 c. 8 n. 29. Edit. Cellar. 
e In Soßboc les, Oedip. Colon, Oedipus thus beſpeaks Theſeus, p. 293. (2) Gu 
11! not require an Oath as from the Wicked. Allen n 
Theſeus replies, Per, 
| Oaths could nor force more than my Word ſhall pay. , Per 
ü Ebpict. Enchir, c. 44. & Simplic. in loc. Vide Not. Grot. in Matth. 8. Won A De 
(e) Antigen. v. 259. () See Dr. Potter's Grecian Antiq. l. 2. c 6. (i) See the Forms of Exorciſms in Marculph. 2 (Yo 
ult. (+) See likewiſe Bern. Varen. Deſcrip. Japon. c. 18, & Jodoc. Schouten. in Deſcript Regn. Siam. where he gives - P 


count of rheir Judicial Proceedings. Euſeb. in Stob. Serm. 27. 1t's the Advice of many Men, that we ſhould ſtrictiy make god 
we ſwear ; But I think it no leſs a Duty of Religion to conſider well before we ſwear. Add. Grot, in Matth. c. 3. v. 34. 
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of Perfidiouſnelsz or 1! we had ſtrength enough to 
compel Perſons zo make good what they owe? 
Laſtly, what Occaſion would the Judge have to en- 

re the Truth of Sworn Witneſſes, unleſs he were 
jonorant of it himſelf? And trom this Principle 1 
mould draw the Reaſon of that Speech of the Em- 
peror Frederick in the Poet (a). 


Juramenta petis, Regem jurare minort 
Turpe reor. Nudo jus & reuerentia verbo 
Regis ineſſe ſolet, quovis /uramine major. 


Doſt thou deſire an Oath, it is below 

A Prince to Subjects ſuch Reſpect to ſhow. 
The Sacred Awe that guards a Prince's Word, 
Hath ſtronger Tyes than ſtricteſt Oaths afford. 


Not only to have Faith and Honeſty kept up invi- 
olably i the World, is in the higheſt Manner the 
Intereſt of Princes; but likewiſe becauſe tis unbe- 
coming their Majeſty, to ſeem. liable to the leaſt 
ſuſpicion of Perfid 1ouſneſs, Falſhood, or Deceit. 
Thus we are told, that amongſt the old Peruvians 
Oaths were not at all in uſe; but the Perſons who 
were to give their Teftimony, barely promiſed they 
would confeſs the Truth to the Ynca (). 

III. Since GOD alone is of (1) Infinite Knaw- 
led 
niſeſt ot Swearing by any thing which we do not 
look upon as Divine; in ſuch a ſenſe as to invoke 
it for a Witneſs of our Speech, and for an Ayenger 
of our Perjury, Hence as it was uſual for the Hea- 
thens to ſwear by the Stars, becauſe they judg d 
them to be ſo many Deities; ſo for a Chriſtian to 
imitate them in that Practice; would be a Mixture 
of — and Folly. As for thoſe Forms attri- 
_ - of — * as . OR (2), 

a Dog, by a Gooſe, (whatever yry (c) pre- 
tends ta the contrary) and by the Plaue - Tree, that 
of Zeno, by a (aper; and that af others, by Cam- 
be (4), we are to eſteem them meerly Jocular. They 
lwore by theſe, as Apollonius (e), not as by Gods, 
but to avoid Swearing by the Gods; when by the 
practice ot the generality of Men it was grown into 


ge, and of Infinite Power, the Abſurdity is ma- {a 


an ill Cuſtom, to apply Oaths as the Supplemental 
Ornament of Speech. BOY Pais ov} DE. 
Hut that which was moſt in uſe by the Ancients, 
was to ſwear by thoſe things which each Perſon 
held moſt dear, or ſet uppermoſt in his Veneration 
and Eſteem. So Aſcanius in Virgil, 


Per caput hoc juro, per quod pater ante ſolebat ; 
An. IX. v. 300. 
Oath beſore. 


So we every where read of Perſons ſwearing by 
their own Life and Soul, and by the Life and Soul 
of thoſe Friends who ſtood firſt in their Affections. 
And the Lovers thought themſelves very Religious 
in {wearing by the Bright Eyes, the Sweet Lips, the 
Golden Treſſes of their Miſtreſs (f). All which 
Speeches are by no means to be interpreted in this 


By this my Head; my Father's 


ſenſe; either that thoſe things were invoked as 
Witneſſes and Avengers of Fallhood, as Apuleius (g) 


amongſt others believed; nor that they were cited 
to Gar Teſtimony under the Notion of belonging 
to God, and expreſſing ſomewhat of the Divinity, 
namely, his Truth, Goodneſs and Power, and which 
the Perſon thus ſwearing hereby acknowledgeth, 
that he enjoys by God's Mercy; and that he is un- 
willing to loſe G God's Juſtice ; as if he ſhould 
y, 1 [meas by my Life; that is, by God to whom I 


owe my Life, which is the Opinion of many, and 
rticularly of Biſho Sanderſon H. But they on- 

ly thus invok'd G OD himſelf, defiring that it they 

— falfly, he would be pleas d to puniſh their 

Crime in thoſe things eſpecially, for which they 

were moſt nearly and tenderly concern'd (7). Thus 


it was the ordinary Cuſtom of the Athenians, in 
their ſolemn Oaths to devote themſelves and their 
Family to Deſtruction, if they deceiv'd , and on the 
cont to all Happineſs from the Gods on 
themſelves and Friends, if they ſwore truly; as is 
evident from fr t inſtances in Demoſthenes (&). 
And they firmly believ'd, that the Violation of 
ſuch Engagements would draw down the Anger of 
Heaven upon the Heads of others, as well as upon 
their own. Pliny () tells a Story of one Regulus, 


—_ 


(1) What Conſuſions, Abſurdities and Contradictions the 


| "Mr. Barbeyrac's NOTES on FINS ITY 8 
2 6 Norions of the ES wete! Theſe rwo Attributes of the Deiry, 
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which are the Foundation of an Oath, were ſo well known to them, as to give a great Force to that AR of Religion. 


icy d that God was preſent in all places, and ſaw all things, 


| They be, 
the moſt ſecret Thoughts of the Heart not being — This 


"Ppears, for Example, by this Fragment of the Comedian Philemon, who takes the Air for Jupiter. — | 


Ew Ib D my bear, d rant. rm evty where 4 a God ought to be, 
oed la laxr, 5% Aud ſo vw all chings geber 
Layr 95 a Yxus oid's, a watur. 
FR Rs oe — _ 3 _ 1) I 5 9711 | bt 
the Prologue of Plautuss Amphitryo, Mercury thus pears, NR 8 
Utrum fit, n, olf? Sed ego Half, 1 know your Minds, fot I m Sed 
Nuaſi neſciam vos velle qui Diuus t iem, And can t be ignorant of your Thoughts. 


« uy quid ani m veſtri ſuper hat reſciet. 


—ů Innesſa eſt, firiemque potentia Celi. 
Wn habet: og quicquid Superi vol nere, peractum eff, 


2) See Me nage upon Diogenes Laettius, Lib. 2 $ 40, where he hath amaſſed together many things 
preſent to relate the Words of Philaſtr atus, of which our AR mn 
Tan cgirns Ad, avenues, dg nuds, Yig, dt thy uva, 2% Tily X, I Tir . S165 T6 s, 


it ſhall ſuthce ac 
e Tic Len, 
Y Orv uy %/0nTog, & T$y, 


(1) Gunter Ci urin. e. 

h) 3 in. 14 3. V. SIO 2 

Allen n De*pnotoph! AA 145 1 

Perque ſuos illam, nuper jur aſſe recordor, 
Perq"e mens "doi; & doluere met. 

e De Deo Scrat. 

(J oni. Triſt. I. 5. El. 4: 45, 46. 1 

* abu ipſe ſuum ſol itus jurare, tuumqde 

MX Quad (ci, nan Ji vii eſſe quo. 

#} Add. An;iÞhan, Orar, 15, 


| (b) De la Vega; Comment, Reg, I. 2. c. 3. 
(e) In Pbhiloſtrat. J. 6 C. 9. 1 13, + 
| Os her own Eyes and mine a Curſe ſhe laid; 
| And mine have ſmarced for the perjur'd Maid. 
(% De Furgment. Obligat. Prader. i Set. 4. 
W 


By his own Head how often would he ſwear, 
A 
(!) Lib. 2 Epiſt. 20 n. 5, 6; 


Lacian in Chronoſol. Tom. 2. p. 614. As co Gods Omnipotetee, theſe. Ver ſes of Ovid Fre ſufficient to alledge, 


| God's Power's immenſe, and has no 8 
Whatc'er the Gods will ha muſt be perſe BY 


ve done, : ; | 
relating to this Matter. 


quotes only a part. II Tevre 5 O40mow, 


ane Ries, Y TSX 105 Jopis* bury 38 TRUTH, 5X, Os Nd, A Tra Wh 


| | 2 Lib. 3. T5} dονπνν 


(9) ig 
(4 ) Ovid Amor. 1, 3. | 


d yours, not leſs the Darliag of his Care 
who 


4 oe. t#w 
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who made a gainſul Trade of Perjury, in relation 
to Wills and Teſtaments; that, giving a Viſit to 
a ſick Lady ¶rauia Wife to the famous Piſo) and 
perſuading her that by his Aſtrological Obſervati- 
ons he foreſaw the ſhould recover : The Lady be- 
ing eaſily credulous under fo out an apprehenſion 
of Danger, call'd for her Will, and ſet down Re- 
gulys for her Heir; but ſoon after falling into Ex- 
tremities, ſhe dy d. with this Exclamation againſt 
her Deceiver; O wicked and perfidious ! O worſe than 
par / ur d Villain, - who for wore himſelf by the Life 
and Safety of his own dm! The Reflection which 
Pliny. makes on the thing is this, Regulus uſeth this 
Stratagem not more frequently than wickedly ; whilſt 
he imprecates the Wrath of the Gods, whom he every 
day * deceives, upon the Head of the unfortunate 
Touth (a). wy a : 
And hence too we may Adder the Meaning and 
Deſign of thoſe Oaths, which were heretofore made 
by the Life, the Genius, the Safety of Princes; 
which we are told are ſtill cuſtomary amongſt the 
Perfians, and are eſteemed more ftri& and facred, 
than thoſe in which the Name of God is immedi- 
ately invoked, For they did this, not 1 
there was any Divinity in their Princes, whil 
alive, nor as imprecating their Diſpleaſure if they 
ſpoke falſe; but becauſe many of them either in 
ood earneſt, or at leaſt in Flattery, intended here- 
by to ſhew, that they preferr'd their Prince's Safe- 


a4 


ont of his own Mouth may fall upon their Head; 
if of declares Truth 120 1 if he Jpe ah jb bu” 
IWhatſoever therefore a Perſon names in his Oath, 4 ted on 
ther his Children, his own Life or Safety, or any thi therek 
elſe, he devotes and binds it over to Almighty (4; And {: 
And hence, altho' Philo the Few is juſtly to he ought 
prais d for condemning raſh and prophane Swen. Gonza 
ing, yet we can by no means 1% of his Dy. Bl follow 
crine, when he delivers hiinſelf ſo looſſy, as in the Aneien 
following Terms (c): If, ſays he, the E igency of it app 
Affairs neceſſarily requires an Oath, it is more . wt 
coming to ſwear Ly the Health or the proſperous Ate torſwo! 
of our Father or Mother, if alive; or by their Hy: jnaſmu 
Memory, i they are dead, For their Ad of pro- obnox1t 
ducing their Children into Life from nothing, naa and pr. 
them the Images and Repreſentatives of the Dini publich 
Nature (4). They too deſerve Commendation, who n Herodo 
often as 0 are urged to ſwear, by delaying and bel. Sick, n 
tatig, file an awe, not only into the Spetators, In jects he 
into thoſe very Perſons who require the Oath at ther if fuch 
Hands. For tis a Cuſtom with ſome, when they hay for his 
pronounced the firſt Words of the Form, So help ne ſtrates 
to leave off abruptly, adding what they pleaſe bf ſals of 
= 72 — — Thoughts. _ = entence ma had fwi 
e fill by ſubjoining not only the Hi or would 
the . all things, but the Ea * If ther 
the Heavens, or the World. Nor do I ſee any & might | 
cuſe that can be brought to juſtifie that Oath d on the 
the Chriſtian Soldiers recited by Vegetius (d), which Crime ; 


ty to their own; and therefore Jook'd upon it carries in it too groſs an exceſs of Reverence ts ] 
as a more horrid Perjury to devolve the Wrath of wards the Emperors. | They ſwear, ſays he (5), t 
God upon Him, than upon Themſelves (3). So that the God, and by Chriſt, and by the Holy Spirit, and ly the (a 
ſenſe of thoſe Proteflations was properly this; So the Emperor's Majeſty, which next to God is to bk Prohibi 
may my Prince be happy and ſafe, as I perform what I loved, and to be worſhip'd by Mankind. For wha or of þ 
nom Promiſe ; that is, unleſs I tulfil my Engagement, our Prince hath been once inveſted with the Title of Wy "ot den 
I defire the Divine Judgments ma be: ag upon my Auguſtus, we are to pay to him as to a ph —— his own 
Prince's Head. St. Auguſtin () ſpeaks very perti- Mortal God, faithful Devotion and meft watchful Str it were 
nently to this purpoſe. What ale, ſaith he, is that vice. For though we ſhould grant the following Terms 
which we call (Jurare) to ſwear, but (Jus reddere) to Clauſe, A Civil or a Military Perſon then ſerv nefit an 
pay the Due or Right; to God, if we ſwear by God; God, when he faithfully loves him who reigns by Gli fore Cuf 
to our Children, if we ſwear by them? And what Appointment and Authority; yet this is by no means in the 
Right do we owe tb our own Safety, to our Children, a Reaſon why they ſhould ſwear. by the Majeſty of fully be 
or to our God, bit the Right bf. Love and of Truth, the Emperors in the ſame manner as by the Name Wherea 
wot of Treachery and Falſhood £ When any Man ſays, of God. Nor is it to be ſuppoſed that common his own 
By my Safety, he pawns and-engageth his Safety to Soldiers ſhould be capable of ſo much Subtlety as to inſidiou 
Providence, for the truth of what he affirms, when he diſtinguiſh the Word (by) in the ſame Form unto ol lis C 
ſays, By my Children be con/igns over his Children as two different Senſes, one as apply'd to God, an tion! 
to many Pledges to God; deſwing, that whatever comes ther as ſpoken of the Emperor, This is certan . 

| N 4 $$ Li «LG a 4 ; ; | ; : ; x. e by 


* 


8 td. n 1 * 


—— 


— 


(3) Hence ir appears, ſaith our Author, that ſuch Perſons were with Reaſon puniſhed very rigorouſly, who were perjur'd, tt 
ter they had ſworn by the Head, Throne or Health of the Prince, becauſe they believed, that by ſuch an Oath they expoſed 
that Sacred Perſon, upon whoſe Safety the whole Kingdom depended, to Divine Vengeance, See what Herodotus ſays of the 
Scythians, Lib. 4. and Zoſimus, Lib. 35. In the Capitularies of Charles the Great Men are forbid to ſwear by the Li of the 
King or his Children, Lib 3. c. 42. See the Digeſts, l. 12 tit. 2 De Furejur. &c. leg. 13 $ 6. 


(4) Philo's Words are, "AZ tov ü x, 7%, dn Blackie 6 | 
u Tels Gga71, dANG th Tols DEMANE Ie ors ei Toy dfn, Eudn0t 1 amNY Wor , vi To), & wa Ter, wndWr Gf 


N ai ois, ea A g T ERIE Gexov & 


eum diligit, qui Deo reghat muthere. 


oh . „reer e. dv | 8 \ 
(4) Lyſias Orar, adverſ. Diagiton. © I am od with a well aſſured Mind, whenever you pleaſe tc require it, to * 
ich I have ſince had by a ſecond Bed, And I am nut yet arriv'd at ſo 1 
ſery, nor am fo unt eaſonably covetous of Money, as that I ſhould be willing to devote my Family 
« a Curſe, only chat I may leave them a Maintenance; or by an unnatural Wickedneſs to rob my Father ot his Eſtate. den 
And here likewiſe it may be remarked by the Bye, that the Banjans in India, who ſer the higheſt Value and Reſpett on! 9 
Cows, eſteem it a moſt Sacred Oath to hold a Knife near che Cow, and ſay, If what I affirm be falſe, or, if 1 de nt perform [ 
Bargain, may the Cow ge ſtruck pores h with this Knife, Pietr. della Valle Itin. part 2. Epiſt. 1. (6) Citat. 4 Grotio in Flor. pat 
De ſpecial, legib. (d) De re militar. l. 11 c. 5. 0 | 1 


« the Lives of theſe my Children, and of thoſe 'w 
«« perate a degree of Mi 


ad |. 23 D. de Jurejur. (c) 


* yoor aArAGd X; π ονẽEet re nc, e CEAOITO, wy uh T6 ,- H 
au ey tu d %, ANG e, UA dens, Beg 8 * ovumyTA y7oy. See the Interpreters upon St. Matthew, 5. 34. 10 
Ariſtophanes's\Rane,, where Mr. Spanhemins quotes this Paſſage ot Philo, De Spectaculo, for De Legibus Special. 
(5) The Hiſtorians, Words are, Furant autem fer Deum, & per Chriſtum, & per Spiritum ſantt»m, C per Majeſtatem Imperat, 
du ſecundum Deum gereri humans iligenda eſt & colenda. ' Nam Imperatoxi, cum Auguſti nomen accepit, tangquam preſenti & tt 
7ali Deb, fidelis eft-preſt.maa devot ſo, & impendendus pervigil famulatus. Deo enim vel privatus, vel militans ſervit, cum 
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had] | as. * 2 


rom Euſcbius's Eccleſiaſtical Hiſtory (6) (a), that to 
wear by the Fortune of the Emperor was accoun- 
ed one of the Marks of abjuring Chriſtianity z which 
therefore St. 'Folycarp- reſolutely refus'd to, the laſt. 
And ſo too it may be juſtly queſtion'd whether we 
ought to approve of that Oath n by hu 
Gonzaga, to his New Order of Knights, in the Form 
Glowing I/ wear by the Immortal God, and by the 
Aneient Nohility which I profeſs. H. Hence likewiſe 
it appears, That the Ancients had good reaſon for 
puniihing with the utmoſt ſeverity Perſons who had 
ſorſworn themſelves by their Princes Lite or Safety ; 
*naſmuch as they were thought hereby to make him 
obnoxious to the Divine Puniſhment, whole ſuceeſs 
and preſervation-is yet ſo cloſely connected to the 
publick Security (c). Thus we find the Scythians in 
| Herodotus (d), as often as their King happen'd to be 
dick, making ſtrict 1 75 whether any of the Sub- 
jects had ſworn falſſy by the Royal Throne; and 
if fuch a Perſon was diſcover'd, he ſuffer'd Death 
for his Perjury. In Zozimus (e) the Roman Magi- 
ſtrates 5 d they could not accept of the Propo- 
ſals of Alaric, though fair and juſt, becauſe they 
had fworn by the Life of their Prince, that they 
would never conſent to a Peace with the Invader. 
If their Oath had been directed to God, they ſay, they 
might poſtbly baue wav'd it in this neceſity, relying 
on the Divine Mercy for the pardon. of jo Imptous a 
Cime; but ſince they had bound themſelves by the Eife 
- ug Emperor, they thought it abſulutely unlawful for 
them to break through ſo ſolemn an Engagement, In 
the Capitulary of Charles the Great, (f) we find a 
Prohibition againſt ſwearing hy the Lif⸗ of the King, 
or of his Sons. As to the vil Law, Ulpian doth 
not deny it to be an Oath, when a Man ſwears b 
his own Safety (7); but ſays, it is not valid, unl 
it were expreſſy propos'd to him in thoſe particular 
Terms (g). Becauſe Oaths being taken for the Be- 
nefit and Security of him that requires them; there- 
fore Cuſtom makes it neceſſary they ſhould be form'd 
in the Words which he propoſeth, ſo that they 
fully bear his Meaning and anſwer his Deſign (Þ). 
Whereas if the Party who is to {wear might chuſe 
his own Words, he would have an opportunity by 
wſidious or equryocal Expreſſions, to evade the force 
of lus Obligation. Another Reaſon for Ulpian's Aſ- 
ſertion may be, becauſe, ſuch Speechees and Prote- 
Nations continually loſing ſomewhat of their Reve- 
* by daily Uſe, no can be bound to let the Trite 
orm of another Party (with which he often lards 
= Diſcourſe when he doth not think ms is 
Eura ſerious and ſolemn Oath. © And Mr. Jin 
)is in the Right, when he cenfures theſe Cultornary 


——ů — 


may 


Expreihons, as not properly Oaths, but prophane 
Abuſes df the Name I God, ariſing from Li il Ha- 
bit, ot being too poſitive and vehement in Talk. 

1 From what hat! been offer d it is clear, That 
E tecrations, 1 ſtrictly taken z as when a 
Man, barely lays Curſes, or imprecates Miſchief 
on himſelf or others, they are not Oaths; yet 
are on all Accounts to be reckon'd part of an 
Oath, as they reſpect any Aſſertion or Promiſe, 
which they are added to bind (&). And this is 
to be, extended likewiſe to thoſe Prayers or. 
Wiſhes by which a Man makes the per ene 
his Oath the Condition of his obtaining ſuch or ſuch 
a Blefling. As that of the Boy in lian, (I) So. 
may I crack 14 Thus we find Julian 
to 8 his Army, a e ee (as the 
Hiſtorian ſpeaks, ) (m) not by the Graces, but by 
the Greatneſs of his commenc'd Exploits; So may [ 
bring the Perſians wider the Toak ,, Jo may I relieve the 
1 Condition of the Roman World. As Trajan is 
reported ſometimes to have confirm'd his Speeches, 
by adding, So may I ſee Dacia reduc' d into the 7 2 of a 

ovince ; Sv may [ lay Bridges over the Danube and 
Euphrates 2 is remarkable in the Patanes, a Peo- 
ple of Indoſftan, that they are ſo extravagantly Proud, 
as to uſe tor an Aſſeveration, May I never come to 
be a. King in Dehli, if I don't make good my Pro- 
miſe, And hence too it appears what Interprerati- 
on we ought to put on thoſe Oaths which we meet 
with in. Scripture, when even good and pious Men 
ſwear by ſome Created Thing (o). That amongſt 
the Fews of the latter Ages, nothing was more com- 
mon than Oaths (8), by the Head, by the Heaven, by 
the Earth, by the 1. e, by the Gold of the Temple, 
by the Altar, by the Gift upon the Altar, is evident 
from St. Matthew 23. v. 16, Sc. Where our Savi- 
our reproves them ſeverely for their prophane Abu- 
ſes, and impertinent Cavils in this Matter. The 
vel he 73. NN e , in Homer ( p), Didymus thus ex- 

unds, We are to know, ſays he, That in [wearing 
by the Sceptre, they ſwear by God himſelf, the great 
Governour and Controuller of Kingdoms (q). Yet O- 
vid hath given us another ſort of an Explication : 


Nam ſibi quod nunquam tactam Briſeida jurat 
Per ſceptrum; ſceptrum non putat eſſe Deos (7). 


Who by his Sceptre ſwore Briſeis free, 
Ne'er took the Wood to be a Deity. 


We learn from Procopius (), that the Per ans, in 
the latter Times of that Nation, uſed to {wear by 
Salt. And in one of the Byzantine Hiſtorians, we 


12 tit. 2, De Jurejurando, &c. Leg. 33. 


(a) Lib. 4 c. 14. 
1556 init Edit. 5 Steph. 
— 22 C, 38 ab init. 
Ammian. Marcellin. 1. 24 c. 5. 
6. 1 Kings 2. 23. 2 Kings 2. 4, 6. 


(b) Gramond. Hiſt. Gall. I. 5. 
(e) J. 5 in fine. 


Hare ego magnanimi ſpolium Didimaonis, haſtam 


Que re que jam frondes, vi 
z virides nec proferet ambras 
1 eſt excuſſa jueis & matre 2 b 
10, Aerie & duras obit horrida pugnas ; 
Imp. ele oe omni dugor tibj nomine firmo, J. 3. 
L 


(c) Vid. Grot. iti Sparſ. Flor. ad leg. 23 D. de Furejur. 
(f,) Lib. 3. c. 42. 
(i) Leviath. c. 14. (A) Comp. Ziegler ad 
(n) Add Got. ad Geneſ. Chap. XXIV. v. 2. b, 13s. 
0) Iliad &, v. 234+ (4) This place of Homer is thus imitated by Vale- 


Remed. Amor. v. 783, 784. Add. Grot.l. 2 c. 13 f.11. 


— 


| (6) I have recited the Paſſages of Origen aud Tertullian about this Matter in my Notes upon Dr. 1 22d Sermon, which 
60 £4 ſhort one, contains a ſtrong Confuration of ſuch Chriſtians who, abſolutely condema the uſe of all Oaths. 

— e Words of the Civil Law are, Qui per ſalutem ſuam jurat, licet per Deum jur are videtur (reſpectu enim Divini Numinis ita 

tamen ſi non ita ſpecialiter jusjurandum ei delatum eſt, juraſſe non videtar : & ideo ex integro ſolenniter jurandum eſt, Digeſt: 


(8) as the Heathens did. See Mr, Baron Spanhemius upon Ariſtopbanes's Pliitus, v. 129. 


(d) Melpomen 
6) Add. I. 3 ſ. 4 l. 4 l. 5 princ. d. t. () Comp 
rot. I 2 c. 13 f. 10. (1) V. H. I. 12 c. 9. | 
(o) Vid. Geneſ. 42. 15. 2 Sam. 14. 19. 


This Spear the Spoils from ſtout Didimaon won, 
Which ne'er ſhall bud, or ſorm a ſhady Crown, 
Since from its dying Mother rudely totn 

On Bloody Services it hath been born, 
(Faithful in rough Encounters!) here I call 

To bind my Oath, whilſt I engage for all. 
Cf) De Bell. Perſie. l. i c. 3. 


find 


ol the Deity before his Eyes; and therefare'by wi ' 


raelites are forbidden to ſwear by other Gods, which refers ro the reſt of the Canaan tes, with whom they were to have 0 
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find Mabomet the Turkiſh Emperor adjuring by Bread he ſhall by no Means ſtand bound, Whg not md 
and Salt, his Vizier Bajazet (a). ame 08 0G to ſwear, hath happen'd tb utter Wer, 
which imply an Oath ;'or who hatlbately gente 


IV. To proceed :* That part of the Form in Oath$ 
under which God is invok A as a Witneſs, or as an the Ferm; or whb being by Virtue df {Sms Of. 
Avenger, is t6 be accommodated to the Religious appointed to give ohe Perſons their Oat 155 produ 
Perſwaſion 00 which the Swearer entertainsof God : them kov they ſhall Bk after him (c. , ous might 
It being vain, and a compel a Man to Caſe Lician's Saying wilt hold good, KG, 5 Oath, 
fwear à God whom he doth not believe, and confider Vi Month, Yuk B gart (F). It Wa Svaln 

therefore doth not reverence. And no one thinks therefore in Odippe to fanſſe ce 50 
himſelf bound to the Divine, Majeſty in any o- lig d, by renin the Oath which Acontlis hat 
ther Words, or under any other Titles, than what wrote upon the Apple. And '{& indeed Orr 0 and n. 
are e to 55 Foe yr nl ant e AEF hath taught her to Argue, ae lee 4% 
on; which in his Judgment, is the only true wa D r e eee os Wren to 
of Worſhip. And horns likewiſe it. is, That he As Ira men Ag e iy Wa, | „ aden. 
who ſwears by Falſe Gods, yet ſuch as were by him 5 7 rudenſane animi 34 15 un un utter 
accounted True, ſtands 'oblig'd; and it he deceives, ' 11 57115 15 4 writ 1 | , et th. 
is really Guilty of Perjury. Becauſe whatever his i tibi 711 n n M. e dern 

a, wy. det | prater ſme peffore yocem, 
peculiar Notions were, he certainly hal fine ſenſe Verla ſuis fru \piribus orha tenen. 7 0 
de DOI) le/Ogl Ih) joe Till LID 7 5430 fe Ole 

fully forſwearing himſelf, he violated, às tar as Nop 807 gle): Kai gurantia ver ha, &c. 44 did not 
he was able, that Awe and Reverence which he The Mind muſt ſwear; with that we never fwire) t. the 
ow'd to Alniighty God (b). Yet when-# Perſon et that alone can add a binding Power.. Hiſtor 
requiring an Oath from another, accepts it under a Onths are the Act of; Wiſdom a of Thought; the Va 
(2) Form agrecable to that Worſhip which the Words give the Thread, but Judgment ties th to ara 
Swearer holds for True, and hie himſedlffor Falſe, 00 9 0 3 64 bn Ne 
he cannot in the leaſt be ſaid, hereby ta approve of © Since all we ſaid an Em ty Sound WE prove, of then 
that Worſhip: Thus a Chriſtian when he admits f Sound without Senſe hath loſt its Force ta more ion / 
the Oath of a Jv, doth on ho account ſubſcribe ts We did not take, we did but read the Form, Hadi = 
his Opinion, who denies the one only True God, But twould be moſt ſenſeleſs and abfurd, Ws E 
the Maker of Heaven and Earth, to be the Father Man deſigning to ſwear, or at leaſt pretending hd "PE, 
of our Lord Feſus Chrift. Vet I doubt whether the a Deſign, ſhould et reſuſe to be ty'd by what he x any 
Example (3) of Laban in this Caſe, alledęd by Gro- fays;* and ſhould urge in Excuſe, that whey th Ie: | 
tus (c), from Gen. c. 31. v. 53. comes up to the Pur- Oath was adminiſter d #t6 him his Intention 1 * 


prehe! 


1 


. : 
1 


ſe, for the God of Abraham, and the God f Na- barely ta recite the Formal 8 but not to le * 
bor, and the God of the Fatheys, was the Living and =y bligation on Hig Conference (50. Not ſo ino ©. 
True God DRE 1 44-- (it We confider the immediate Reaſon,) becauſe Oþ 


1 | | a. 

v. But erde, it is requiſite to the Force and ligatiom is the neceſſary Effect of an Oath, and iy = On 
Obligation of an Oath, that it be taken with deli- ſeparable from it; as becauſe otherwiſe the whole — 
berate Thought, and real Defign. And therefore uſe of Oaths, nay and the whole Method of engg (2) E 


r 2 — —— 2 a. 


— — — 
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41 1 | : SHS 610-50 3M (i) 6; 

| | 0 Mir. Barbeyrac's NO ES on 54. | nal ail 1596 78 thing to 

(1) Divus Pius, jurejurando, quod propria ſuperſtitione juratum eſt, ſtandum reſeripſit, Digeſt. Lib. 12. tit. 2. De Jurejurande, bt 15 [we 
leg. 6. $ 1. Our Author adds, chat $ 3. of the ſame Law is not contrary to this he has cited, no more than the decifion of tie "5 Opit 


Canon Law, Can. 22. Queſt. 35. Further, as Gronovixs obſerves in his Notes upon Gretius, Hiſtory furniſhes us with Example promiſe 
ſuch Heathens as have bcen puniſhed for their Impieries committed againſt their falſe Gods, fuch as Cambyſes in Juſtin, L. up Autt 
The Gaus, who robb'd the Temple of Delphos, Ibid. 1..24. 8. Pyrrbus and a Roman Garriſon, Liv. 29. 18. See Mr. Bglt\ eh dif 


Thoughts on a Comet, Are, 118, 301] ban nd | „e 0 " advan 

(2) Mr. Placette in his Treatiſe of an Oath, I. 1. c. 13. diſtinguiſhes here between, requiring an Infidel to ſwear by his uk mb 
Gods, and propoſing an Oath barely to him. In the firſt he is induced to commit an Act of Idolatry, which can never be il i aſſuret 
ed ; but in the other he tempts him not to Idolatry, though he has reafon to believe that he will commit the Sia in doing wl ar the 


is required. The Reaſon is, becauſe that he requires is innocent, for *is not unlawful ro ſwear. But if he adds any thing@" 
minal to what is require, he does it of his own accord, without being determined or induced by him who propoſed the 
If it were otherwiſe, no Man that hath an urgent occaſion for a Sum of Money, which no body, will lend him at reaſonable & 
tereſt, could be permitted to borrow it of an Uſurer, whom he knows very well will not lend bur at exorbitant Uſe, Gt. 
is what is ſaid, but to me this diſtinction of Mr. Placette ſeems not neceffaty. To require an Oath of a Heathen is in my Of 
nion the ſame thing as to deſire him to ſwear by his-falſe Gods, - He can't ſwear but by the Object of his Religious Work 
and if he ſwears by any thing elſe, no Man will take it for an Oath. The truth is, though an Oath conſider d in ic ſelf 5 
Religious Act, yet ith common dealing it ought to be look upon as no more than a Civil Act. Tis a Security that is eq 
and the force Of it depends upon the Impreffion that the fear of God makes upon Mens Minds, which imports no more, 
that he that ſwears, calls the true, or ſome falſe God to witneſs, provided we ſwear not lightly and without neceſſity. I c. 
Pare it to Naarnan's Action, who to diſcharge his Office, went into the Temple of Rimmon, and bowed himſelf there, ro ſu þ 
his Maſter the King of Aria, which the Propher Eliſha did not diſallow. See 2 Kings 5. 18, and Foſh. 23. 7. where os 


verſe, leſt they ſhould be won to ſerve and worſhip their, Gods, to which they were too much diſpoſed. J Nah tf 
(3) This Example is very well apply'd. It is very clear from Poſh: 24, 2. Thar Terah the Father ot Abraham, and abr! 
Father of Trab ſerved !irapge Gods. Sce Mr. Le Clerc upon chat place in Geneſis, arid an c. 14:33: of the Yame Book · | 
ELLE ee 7 „„ Mt, Apr ,, 
(i) We may find che like Adventure in Anton, Liberalis Met amorph. chap. f. | 


(:) Ducaſ. Hiſt. Byſant.C 22. () Juvenal. Sat. 15. 37, 38 | te, 8 
—— Numin + vjcinorum Each calls the other's God a ſenſelefs Stock, 

Odit uterque locus; cum ſolus credit habendos), . His own Divine, though from che ſelf-fame Block. Mr 1. 

Eſſe Deos quos ipſe colit. P | 6: cad * 
Add. I. 12 t. 2. . 5 f. 1, De Furejur, which is not contrad icted by 6 3. d. 1. &c. or the Deciſion of Canon- Lam, Queſt * * 
(c) Lib. 2 c 13 1 12. (4%) Add, Fuſ. Can. 16 Quelt, 1 Cauſ. 22. (e) Add. I. 44 t. 7 l. 3 ſ. 2. D. de Obligat. & A. 
(f ) Pro Lap!. inter ſalutand. (8), Epiſt. Hercid. 21 v. 135, Ce. (þ) See Grot. I. 2 c. 13 1. 2, 3. it 
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Cap. II. : 


ing each other by mutual Signs would, be baniſh'd 
out of Human Lite; if any Perſon might be able 
by his ſecret Intention to hinder an Action from ob- 
rining ſuch an Effect as it was firſt inſtituted to 
rroduce. Therefore, whatever your inward Purpoſe 
wht be, you ſhall certainly, be bound by your 
Oath, when both the Party to whom you ſwore, ap- 
prehended this to be your Meaning and Deſign, and 
ou your ſelf when you utter'd the Words, evidenc'd 
ly all outward Tokens, that you were in Earneſt, 
and not in Jeſt. And 'tis indeed a downright Con- 
nadiction, to deſire to take an Oath, and yet not 
to be oblig'd by the Oath; to deſire to promiſe, 
and not to be bound by your Promiſe; to deſire to 
utter Words in a ſerious Manner, and yet not to 
Jet them bear that Uſe and that End which hath 
been aſſign'd them by the common Agreement of 
Iulen. Thus 'twas grofly ridiculous for the Milancſe 
to tell Frederick the Fi We [wore indeed, but we 
tid not promiſe to keep our Oath (a). And 'tis much 
to the ſame Effect, what Father Panl reports in his 
Hiſtory of the Council of Trent (b); That during 
the Vacancy of the Holy See, the Cardinals are wont 
to draw up a Form conſiſting of ſo many Heads, for 
the Reformation of the Papal Government, which each 
of them ſwears he will exactly obſerve, in caſe the Ele- 
ion falls on him. Though the Experience of all Ages 
teſtifics, that not one of them ſo = to the Engage- 
ment, inaſmuch as immediately after their being choſe 
Popes, they declare, that either they could not be tied 
by any ſuch Bonds; or that their very Inveſtiture with 
that Dignity quite releaſes them from the Obligation. 
It theretore any Perſon ſhall pretend that he took an 


Oathwith ſuch a prepoſterous Deſign,the Excuſe ſhal 
avail nothing towards reverſing what he promis'd, 
illuſtrate 


but ſhall 2 for meer Trifling. We ma 
the Cale by a like Inſtance . Perſon who hath his 


— I 


—_ 4 


Doctor's Degree conferr'd on him in the Schools, is 
nevertheleſs a Doctor, though we ſhould ſuppoſe 
that he who. pronounc'd the Form of his Promotion, 
thought all the while of dignifying an Aſs. But it 
a Player upon the Stage inveſt another with the 
Habit and Formalities of that Degree, he ſhall be 
juſt as much a Doctor as he was before. Ipſa ſtatim 
ſcena rem ſictam eſſe _; as Quinctilian (c) ob- 
ſerves on a like Occaſion; The Place ſhews the Adti- 
on to have been Inſig nificant. Whence we lee that 
tis an idle Queſtion, Whether a Perſon be oblig'd, 
who deliberately utters the Words of an Oath, yet 
with an Intention not to ſwear? For if he barel 
rehears d the Words without any tarther Purpoſe, 
tis plain he hath neither ſworn nor is oblig'd. But 
when the Matter hath been perform'd in Earneſt 
that is, when lie who ſpoke the Words, gave all 
Propts of his real Deſign to ſwear, and the other 
Party underſtood him in that Senſe, no doubt but 
the Oath is properly taken, and the Obligation con- 
tracted, whatever ſecret Drift the Swearer might 
entertain in his own Mind (2). : | 
VI. Weought likewiſe carefully to obſerve, That 
Oaths do not of themſelves, produce a new and pe- 
culiar Obligation (1), but are only applied as an ad- 
ditional Bond to an Obligation in its Nature Valid 
before. For whenever we ſwear, we always ſup- 
poſe ſome Matter, upon Non-performance of Which, 
we thus imprecate the Vengeance of Heaven. But 
now this would be to no purpoſe (2), unleſs the O- 
miſſion of the thing ſuppos d, had been before un- 
lawful, and conſequently unleſs we had been before 
oblig d. 2 indeed it frequently happens, that 
we comprehend in one Speech both the principal 
Obligation, and the additional Bond of the Oath; 
as for Inſtance, if I ſay, So God be my Helper, as I 
ſhall pay you an Hundred Pounds. And yet it doth 


(2) Except Oaths extorted by ſome uvjuſt Fear. 


e ſwear ; 
his Opinio 


dur Author ſays, 8 8. 
be is difpleaſed,” p 
no advantage to 


de aſſured of this 
hat th 
lothing that can give us a better Notion of this, 
ake a Bargain, 
e. to take God 
uniſh his Pe 
onſequence 


ce, that Mr. La 
Il. This he 
Alter. 


etejects the 


od will ke x 
ot. For h 
gage meut othe 
et of his Extor 
e lame effect ? 
his Reaſon do 
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ſ . 
t) Rate vic. I. 2. c. 25, Add. Grot. ad Matt. 5. v. 33. (6) Lib. 


8 Mr. Barbeyrac's NOT Es on 56. | | 
, (1) Groting, Lib. 2. c. 13. & 14. ſuppoſes on the contrary, that every Oath by which we engage our ſelves to do or not do any 
thing to another, contains a double Promiſe; the one reſpecting the perſon that took the Oath, and the other the God by whom 
and that one of theſe Promiſes may oblige, though the other does not. Mr. La Placette, who had been once of 
pinion, hath retracted it publickly. He maintains, in his Treatiſe of an Oath, Lib. 2. c. 2. That, properly ſpeaking, we 
promiſe nothing to God in an Obligatory Oath, otherwiſe there would be no difference between a Vow and an Oath. See what 
Moreover, we often ſwear to do things wherein God is nor at all concerned, and ſometimes with which 
For 1t is ridiculous to ſay that we have promis'd a thing to any Man, who has no Intereſt by ir, or which will be 
him, becauſe it diſpleaſes him. Laſtly, Promiſes become void in themſelves, when they are not accepted. It 
en an Oath confirms a Promiſe made to God directly, it can't be of force, till we know that God accepts it; and how can we 
this, that God accepts a thouſand Promiſes confirmed by an Oath, if they have no reſpect ar all to his Service? 
en is there in an Obligatory Oath, more than a bare Promiſe made to the perſon who is ſworn to? Mr. La Placette finds 
chan Treaties of Watranty ſo common among Princes. Two Men, ſays he, 
but one ſuſpects the other will break it; to aſſure himſelf of the contrary, he propounds taking of an Oath 
for the Warranty of the Agreement, and conſents, that in caſe he breaks it, God ſhall declare againſt him, an 
rfidioufneſs. I thought when 1 read theſe Words, that he had been of our Author's Opinion, which ſeems to be a 
. of it; and I thought when I put out che firſt Edition of this Work, I had given three good Reaſons for my Opinion, 
my appear from the Extract made of them by Mr. Bernard in the News of the Republick of Letters, 


June 1701. but I now 


Placette ſtill maintains, That Oaths may be of Force and Obligatory, although the Promiſes added to them be 
pretends to prove in the End, but the Reaſons he brings are weak, and not to the purpoſe, as I ſhall ſhew here- 
And we may eaſily foreſee that he can produce nothing ſatisfactory in this matter, and agreeable to his own Principles. 
unde Opinion of a double Promife included in an Oath, becauſe we can have no certainty that God accepts an infinite 

ol things indifferent in their own Nature, to which we engage our ſelves by Oath. Bur then he ought to be ſure that 
he Warranty of the Oath taken, after the ſame manner, as the Prince who is Warranty in a Treaty, ought to agree 
ere is no Revelation, and I defie Mr. La Placette and all the rigid Caſuiſts to prove that God will be Warranty in an 

rwiſe invalid, ar leaſt, that it is his Will, that the Holineſs of an Oath may ſecure to the wicked Man the be- 
tion. According to Mr. La Placette, Fraud diſpenſes with keeping an Oath, and why may nor Violence have 


es not appear to be good, or at leaſt, is not well expreſs'd. For as the Author ſays a little after, and $ 19 · 
y, that we engage our ſelves and ſwear at the ſame time, otherwiſe we can't conceive of an Obligation ante- 
and valid without any dependance upon that Religious AR. The Notion of an additional Bond, which the 

is ſufficient co prove what he maintains. Men engage not themſelves by ſwearing, but ſwear to confirm 
Oarh in reſpect of the Obligation we take on us, is as Modes and Accidents are to the Subſtance, with. 
abliſt. So that from the Moment that the Engagement to which we have called God to witneſs, includes 
it null in it ſelf; an Oath loſerh all its Force, and we ſwear only with the Mouth, as all choſe apparently 
miſe by Oath is extorted eicher through fear of Death, or ſome oth 


er great Danger. 


1. Add. I. 5. p. 358. Edit. Gorjneh. 1658. (c) Declam. 342. 
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not follow, that an Oath is unneceſſary or ſuperflu- 


ous, becauſe it is thus added to an Obligation be- 
fore firm and good in it ſelf. For although all 
Men, except Downright Atheiſts, believe, that God 
will puniſh the Violation of Promiſes, not confirm'd 
by Oath, yet they believe at the ſame time, and 
with Reaſon, that thoſe Wretches will feel a 
more ſevere Vengeance, who have in exprels Terms 
call'd down the Wrath of God upon themſelves, and 
ſo far as in them lies have ſhut themſelves out rom 
all Hopes of Mercy ; whilſt they engag'd in Wick- 
edneſs with ſo full a Purpoſe and Deſign, as to 
ſhew, that they valued not the Diſpleaſure ot him 
who is able to beſtow the greateſt Goods, and to 
inflict the greateſt Evils. Whence we may con- 
clude, That thoſe Acts which were before attended 
with ſome inward Flaw hindring any Obligation 
to ariſe from them, cannot be rendred obligatory 
even by the Addition of an Oath. As neither can 
a prior Obligation truly valid, be diſannul'd by a 
ſubſequent Oath, or the Right which it gave auo- 
ther Perſon, be revers'd. Thus for a Man to {wear 
that he will not pay a juſt Debt can be no Preju- 
dice to the Claim the Creditor. 


VII. And hence too it follows, That ſince in Pro- 
miſes and Pads, Conſent grounded upon Miſtake, is 
not Effectual towards producing an Obligation, 
therefore an Oath is not binding, in caſe it be evi- 
dently made out, that the Perſon who ſwore fa 
pos'd ſome Matter to be otherwiſe than it really 
proves to be; and which if he had not thus ſup- 
pos'd, he would not have taken the Oath : Eſpeci- 
ally, if his Miſtake was caus'd by the Deceit ot the 
Party to whom he {wore. For here the Point ſu 
pod was in the Nature of a Condition, which fail- 
ing, all that was built upon it falls of courſe. Thus 
it a Perſon brings me ſome very welcome News 
from a remote Place, in Conſideration of which I 
ſolemnly ſwear to reward him; in caſe I afterwards 
find his Relation to have been Falſe, my Oath ſhall 
hold no Tie upon me. Grotius (a) adde If it be 


doubtful whether a Man would not have [worn altho 


he bad not been thus Miſtaken, then he ſhall land to 
bis Oath. Becuiſe Simplicity and plain Meaning are 
the moſt agreeable attendants of Oaths, and all Tricks 
and Evaſions are ſtritly to be baniſh'd from them: 
And likewiſe, becauſe the Promiſe was not built on 
that Miſtake only, though ſuch a falje Proſpect might 
be the Occaſion of its being exprejs'd in larger Terms. 
But this doth not clearly ſettle the Caſe; for who 
ſhall be the Judge whether in this Caſe, abſtracting 
trom the Miſtake, the Promiſe would have been 


R 

nevertheleſs made? Certainly, not the Party | 

wards whom the Oath was addreſs'd : For how 17 
poſlible he ſhould be able rightly to diſcern wi. 
mind the other Perſon would have been of, u | 
ſuppoſal of ſuch or ſuch a Condition? But neither 
can the Perſon who ſwore give a full Determinaticn 
ot this Difficulty , ſince we are not wond to bee 
qually pleas'd with the ſame things propos d at di 
terent Times, or at the ſame time in different Man- 
ners. It ſeems probable therefore that even fc 
an Oath is not valid; at leaſt, ſo far as it is und. 
ed upon Miſtake. Yet if the Party who made i 
thinks he ſhall pay ſome kind of Regard to the Hy 
nour of God, in not receding from it altogether hc 
ought to judge by the Condition of his Affairs hoy 
far he may conveniently go in the Performance 
And whilſt we are ſpeaking of this Caſe, it will n 
be improper to make a Reflection or two on th 
Oath which Foſhua pertorm'd to the Gitemits 
(b). Where we may firſt obſerve, That the Subtle 
ty uſed by that People was not Culpable, nor dil 
tall under the Notion of a Lye ſtrictly fo terni{ 
For who will blame a Man for endeavouring ly 
ſome Fiction of Speech to preſerve his Life froma 
Enemy bent upon his Deſtruction ? Nor, properly 
ſpeaking, was this Stratagem the Caule of any I 
mage to the Iſraelites: For what doth a Man lo 
by being hinder'd from ſhedding the Blood of am- 
ther Perſon, whom he may nevertheleſs ſpoil of al 
his Poſſeſlions, and drag into perpetual Servituls, 


ſo weaken d and diſarm'd, as to be incapable of ir 


ture Oppoſition or Reſiſtance? The whole Pom 
therefore turns upon this Queſtion, Whether or w 
it was the expreſs Comirand of „ that they 
ſhould kill all and each of the Inhabitants of G 
naan, without Diſtinction; even duch as ſhould wo 
luntarily Submit to their Yoke, and from whom they 
could apprehend no Danger hereafter ? If this be ab 
ſolutely affirm'd, Foſbua's Oath was void. For the, 
the only uſe of it would have been toevadea Divine 
Injunction : That is, Foſhua would have invok'd Gol 
to puniſh him if he did not break his Command, 
Nor can it be urg'd, that Joſbua was therefore vil 
ling to keep his Oath, leaſt it ſhould ſomewhat + 
bate the Awe and Reverence towards the Divi 
Majeſty, in thoſe Nations, to fee him break a (& 
venant which he had call'd God to atteſt. For tit 
Inconvenience in this reſpe& would have been tit 
ſame, had he neglected to put the Divine Command 
in Execution. Grotius (c) therefore is of Opin 
that the Order in Deut. 7. 2. and 20. 16. is to 
underſtood with this Limitation (1), wnleſs am Br 


ple ſhould ſubmit upon the firſt Summons ; _ 


(a) Lib. d c. 13 1.4n.1i. (6) Joſh. 9. (e) Ibd. 
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Aion oi all, at leaſt every one of them that does not voluntarily become tributary, and embrace the Religion of their new Mi * 
a himſelf clearly in ſome ot the places where he mentions the C 
anites. This Matter ought to have been taught the Hebrews care fully, yet we do not find any Footſteps of an Exception te — 
levere Order given by God in ſeveral places to ſlay che Seven Nations of Canaan with the edge of the Sword, and make me He 
wich them. Again, rhe Vow which the Hebrews call'd Cherem, was of that Nature, that he that had vow'd ir could not f - 
ir, but it muſt be deſtroy'd, dee Lev. 27. 29. Now it appears from ſeveral places, that the Seven Canaanitiſh Nations out 1 
be look'd upon as ſuch, as may be ſeen in the Law mention d, Deut. 7. 2. The Examples alledg'd by Grotius do not wor 
contrary, For, 1. The Hiſtory of Rahab is a particular inſtance, from whence no Conſequence can be drawn, *T15 10 * 
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urgeth many Reaſons to confirm. Mr. Selden like- 
wite has ſhewn at large (a), That the utter Slaughter 
and Extirpation of thoſe People, was rather a Per- 
milion to the I/ra?lites than a Command. And o- 
thers think this the more Probable, becauſe the Rea- 
ſon aflign'd4 for that Commiſſion againſt the Canaanites 
was, partly left the Tjraelites ſnould imitate their 
Idolatry, being then angely 2 to foreign Su- 
perſtition; and partly leſt the ancient Inhabi- 
tants, if lelt in any conſiderable Numbers, ſhould 
gun Strength to turn out their New Gueſts; eſpe- 
cally in caſe they were allow'd to live with them 
upon equal Terms (Y). This Danger therefore be- 
ing once ſurmounted, kg judge it would have 
deen no Fault to admit ſome to Mercy and Fa- 
vour; eſpecially ſuch as ſhould abjure their Idola- 
tous Worſhip. However this were, tis plain that 
Joſhut, upon diſcovery of their Fraud, interpreted 
his Oath in a more ſtrict and ſevere Senſe. They 
had profeſs'd themſelves the Servants of the I/rae- 
lites, a Phraſe common with the Eaſtern Nations, and 
had defir'dd a League, Foſhua had promis'd them 
their Life, and had enter'd into League with them, 
according to their Petition : And by this Agreement, 
(had they prov'd ſuch as they pretended ; that is, 
none of the Number of thoſe Nations which God 


a 


had deſign'd to Deſtruction, they had been left in 
Poſſeſſion of their Goods and Liberties (c). But on 
account of the Deception they had us'd, he inſiſts 
ſtrictly upon his Words; and, as it appears, left 
them nothing but their Life and neceſſary Mainte- 
nance (d). | 

VIII. But what we are to think of Oaths extort- 
ed by unjuſt Fear ? Surely the Perſon who by means 
of this Fear procur'd a Promiſe upon Oath, is no 
leſs obliged to releaſe the Promiſe thus violently 
obtain'd, than if no Oath had been added to con- 
firm it, Therefore there appears no reaſon, wh 
(1)Compenſation ſhould not be admitted in this Caſe, 
in oppoſition to the claim of the Injurious Party; 
according to the Rules laid down by us, when we 
treated of the general Subject of Fear. Indeed *tis 
the Opinion of Grotius (e) that, If either the Words 
5. the Oath do not reſpe# the Man, by conferring any 

ight upon him; or if they do es him, yet Jo as 
that ſomewhat may be oppoſed to his Claim, then the 
effet of the Oath ſhall be this; That the Man ſhall ob- 
tain no Right, but that the Swearer ſhall nevertheleſs 
ſtand to his Oath, 9 virtue of his Obligation to Al- 
mighty God. And he urgeth as an Inſtance, the caſe 
of one, who by ſome unlawful Fright or Terror, 
hath forced a Promiſe from another. But if we 
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before they had declared War againſt her Country. 2. Tis certain that Solomon contented himſelf ro make the Remnant of the 
C.n4anites tributary to him, 1 Kings 9. 20, 21, But the Law, which order'd the Deſtruction of that People, did not extend to 
their Pofterity; it is enough to ſuppoſe that it reached to them only, over whom God made them victorious in Foſhua's time, or 
afrer, till they were well ſertled, and in poſſeſſion of as great an extent of Ground as was neceſſary. So that if any of the Ca- 
naanites eſcaped into the Neighbouring Countries, as the Text above quoted ſeems plainly to prove, and they after fell into the 
Hands of the 1/raelites or their Poſterity, they ought not to ſlay them without Mercy. 3. As to what is ſaid in the Book of 
Foſbuz, chap. 11. v. 19, 20. That there was no Town of the Seven Nations of the Canaanites that would make Peace with 
the T/raelites, becauſe God had hardned their Hearts, ſo that they fought againſt Iſrael, that he might deſtroy them utterly with- 
out ſhewing them any Mercy. 'Tis not meant, as Gretius tells us, that the Iſraelitet were obliged to ſpare them which yielded 
to them at diſcretion, but that through the influence of Divine Providence all the Seven Canaanitiſh Nations, except the Gibeo- 
nites, agreed together to fight, and would not ſubmit to the Hebrews, who would not have had the Courage to have put them 
all ro the Sword without Mercy, as Divine Juſtice had reſolved to puniſh them, had they laid down their Arms and open'd their 
City-Gares to the Conquerors. Theſe are Mr. Le Clerc's Reaſons, ro which I freely aſſent. But if this be ſo, what ſhall we ſay 
to Johuz's Oath, As for me, I can ſee no Reaſon but we may ſay, that his Oath was raſh and null in it ſelf, The Sacred Hiſto- 
ran ſeems to grant the firſt, when he ſays, v. 14. That they did not ash Counſel at the Mouth of the Lord, (i. e.) of Urim and 
Thummim. In truth, fince he ſuſpected ſomething, as appears from Verſe . he ought to have been cautious how he engaged 
himſelf by Oath in a Matter of ſuch Conſequence, and in a manner run the hazard of oppoſing God's Command, which being 
ſo formal and abſolute, the Artifice of the Gibeonites had been ſoon diſcover'd, and then Foſhug's and the Elders of IſraePs Oath 
had been of no Force. For all the World agrees that an Oath engaging us upon a thing unlawful is of no Force, ſee 5 9. follow- 
ing. Nevertheleſs we ſee that Foſhua thought himſelf obliged to Sp Gs Oath, Tis poſſible that God by ſome poſteriour Act 
might ratifie this Oath, though the Holy Scripture, which omits many Circumſtances, ſpeaks nothing of this Ratification. The 
ſevere Puniſhment which * laid on the Iſraelitet and Poſterity of Saul for ſlaying the Gibeonites, 2 Sam. 21. 1, Cc. may give 
ground to ſuch a Conjecture, although the Action of Saul was otherwiſe inhumane and cruel, becauſe, as I ſay with Mr. Le Clerc, 
the Law which order'd the Beſtruction of the Iſraelites was not in being. But be that as it will, it is certain, that a Superiour 
My render an Act good contrary to his own Prohibition, eſpecially in che Caſe of a poſitive Law ſo rigorous as this we are treat · 
BY of, Moreover, we know that the Civil and Canon-Law permit certain Acts confirmed by an Oath to be valid, though for- 
iddeu by thoſe Laws, and ſo the Oath does not render them effectual of themſelyes. See Grotius, Lib. 2. c. J. 14. n. 4. 
$ * and c. 13. & 20. n. 4+ and what our Author ſays 5 19. following. Nor is it hard to diſcover why God would ratifie Foſhua' 
p a The Breach of ſo folemn a Promiſe made with an Oath, which is accounted by all people in the World a moſt ſacred ant 
ancable AQ, would have doubtleſs begat an ill Opinion both of the Iſraelites and God himſelf with all the neighbouring Na- 
wry With which they were to live in Peace, ſo that they would have had no Commerce with them, nor value their Word. Our 
- % prerends chat the ſame inconvenience will follow upon our Neglect to execute an abſolure Order of God, bur in vain, 
"egy t 15 not in the leaſt to be feared, that the Neighbours would make any ſuch Reflection. They might think it ſtrange, 
be 4 e Iſraelites ſhould treat the People they conquer d with ſo much Rigour, but they could never be offended in the leaſt to 
has > a Rigour mitigared by the Sanctity of an Oath. See what I have ſaid in the firſt Kd ition of this Work. But Mr. Le Clerc 
4 aged his Opinion, as appears from his Comments upon the other Books of the Old Teſtament printed in 1708. where he 
ooh | hat the Iſraelites did ill in not informing themſelves fully of the place from whence the Gibeonites came, although theſe 
_ % uſe any innocent Arts to ſave their Lives; but he believes that they did not inſert that Clauſe in the Treaty, bur ic 
5 — c upon the ſuppoſition, that the Gibeonites were a People who d welt at a great diſtance, upon which account it was null. 
their > ſraclites nor inſiſting upon that, and having directly ſworn that they would do them no harm, they were obliged to keep 
tary 0 " which they had confirmed with an Oath, and ſo much the more, becauſe it engaged them to do nothing con- 
a Knee ther Law, as he proves by the ſame Reaſons that Grot ius had uſed, To this Action of the Iſraelites we may apply 
TO ace of Pub/ius Syrus, which ſhews that we do well ro keep our Word, though we have committed a Fault in giving it. 
Confures Cup. reae præſtatur fides. v. 192. We muſt look into Mr. Le Clerc's new Edition of the Pentateuch, to ſee how he 
- | 1 own Reaſons, for I hear, that while I am writing this Comment (in 1709.) he has reprinted that firſt Parc of chat 


Mr. Barbeyrac's NOTES on 88. | | | 
om. 2 3. c. 6. § 11. n. 6. As to the Queſtion ir ſelf, we ſhall find in Mr. Mue/en's Comment on Grot ius, 
2 p. 487. the Reaſons brought on each ſide, rho* whar is ſaid by our Author may be ſufficient for any Man of Judgment. 


(e) 1 Kings 20. 4. (a) Add. Ambroſ, Off. I. 3, c. 10. 
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| Of an OAT H. Book IV 


would truly ſettle this Point, we ought to diſtin- 
guiſh between the different Kinds and Natures of 
Oaths. Firſt, for thoſe Words which are directed not to 
Man, but to God; as it I ſay either alone, or be- 
fore Witneſſes, I ſwear to God that I will give Seius 
thus or thus (a). Here the Oath hath the Nature 
of a Vow, by which I promiſe to God that I will 
perform ſomewhat in reſpe& to his Honour; and 
conſequently by which I intended to transfer a Right 
on God, and not on Man. The caſe is quite other- 
wiſe in Oaths which are directed to Men, or in which 
I promiſe a Man ſomewhat, calling God to witneſs. 
For here the Obligation ſeems altogether to expire, 
if it appear that the Perſon to whom the Promiſe 
was made, lay under ſome Fault which render'd 
him uncapable of receiving it. Thus in a Promiſe 
to a Thief, I neither directed the Engagement to- 
wards God, nor expreſs'd my ſelf thus, That I would 
in regard to the Honour and Glory of the Divine 
Name, pay the Man what was mention'd, And 
though we ſhould _ never ſo freely and abſo- 
lutely, that even ſuch an. Oath hath likewiſe the 
force of a Vow: Yet ſince a Vow binds not unleſs 
3t be accepted by God, how ſhall I be ſure that 'tis 
conſiſtent with the Divine Pleaſure and Approbati- 
on, that I, an innocent Perſon, ſhould rob my ſelf 
of my Goods, to beſtow them on an ungodly Vil- 
lain, only to put him into a way of making ſome 
gain of his Wickedneſs? And then there is no fear 
that my neglect of my Oath ſhould leſſen the Awe 
and Reverence of God in ſuch a Wretch, who by 
his very Profeſſion and way of Living, ſhews how 
much he values God and Religion, Yet it there 
be any Man who in this caſe to avoid giving Scan- 
dal to the Weak, and that he may not ſeem, now 


he hath eſca 05 the Danger, to treat the 

Name in a {lighting or irreverent Manner. wk;.: 
before was the cauſe 65 his Deliverance; if 1 . 
we ſay, on theſe Conſiderations, is reſoly'd to part 
with the Sum thus promis'd, it ſeems not only to be 
more ſafe and expedient, but likewiſe more accent. 
able to God, that he ſhould rather convert * 
Pious Uſes, than to the maintaining of the Wretch 
in his Villainous Courſes: And this” method of pro- 
ceeding, is the more juſtifiable and ſecure in G0. 
vernments, where all Oaths of this kind are 
Municipal Laws declared void (2). The Examples 
alledg'd by Grotius to the contrary, will to Na 
who rightly conſider things, appear not at all to 
reach the Purpoſe. Tis ſtrange that Mattheus the 
(ivilian (b) ſhould in his Diſcourſe on this Point 
commend the Act of Julius Ceſar, Who being takey 
by Pirates, and made ſwear to pay bis Ranſom, ſen 
the Money, but afterwards putting to Sea, took then 
and brought them to Execution. For Plutarch () 
Velleius (d), Sueton (e), and Polyenus (7), who all tei 
the Story, do none of them mention a word about 
any ſuch Oath: And Mattheus ſeems in this to fil. 
low the Notion of thoſe who fanſie that a Perſon 
thus compell'd to ſwear, may ſatisfie his Oath by 
Paying, juſt for the preſent, what he promis d; ye 
ſo as that it ſhall be lawful for him immediately 
after to recover what he gave, either by his own 
Strength, or by _—_ in the aſſiſtance of the Mx 
giſtrate. Which is indeed but a vain piece of $ 
perſtition; it being the ſame thing not to pay, and 
immediately to take back what we paid. Tal fl. 
ſerts (g), That it is no Fraud to withhold from 1 
Robber a Ranſom promis'd him for ſaving our Lil, 
(3), for this Reaſon, Becauſe a Robber is a commoy 


(2) This is thus decided by a Conſtitution of the Emperor Frederick II. inſerted in the Code, Lib. 2. tit. 28. $i adverſus ver- 
ditionem, Leg. 3. per vim autem, vel per juſtum metum, i. e. not by a juſt Fear, but by ſuch a Fear as is ſufficient to move a perſon 
not very timorous. Extorta etiam d majoribus ¶ſacramenta] (maxim? m querimoniam maleficiorum Commiſſorum faciant) nullius ms 


menti e A jubemus, The Poet Gunther alſo makes mention of a like Conſtitution of the Emperor Barbaroſſa in his Ligurinu, 
v. 753, Cc. 


Furamenta metu, mort iſque dolore coact a, 
Præcipue ne quis multis nocitura loquendo 


Publicet, aut in ſe crudeliter acta queratur, Deſigns of Publick Harm, or to complain 
Nullius meriti, vel ponderis eſſe jubemug. Of cruel Wrongs, we here revoke as vain. 
Our Anthor quotes theſe Verſes at the End of the next Chapter. Sce Feud. Lib, 2. tit. 53.5 3. 

(3) Mr. La Placette in his Treatiſe of an Oath, I. 2. c. 21, takes our Author's Words in a wrong ſenſe. Theſe are his Words 
He makes Cicero ſay, That there is a Fraud in keeping theſe ſort of Promiſes. Whereas theſe are Mr. Puff:ndorff's Words, Cicen 
quoque, Prædoni pattum pro capite pretium, fine fraude non afferri aſſerit. Where the whole Connexion of che Diſcourſe ſhews, ti 
there is no appearance of any ſuch Imputation to Cicero by our Author, but that he fairly relates the Opinion of that famos 
Orator. For he ſays not, non ſine fraude afferi, ſed line fraude non afferri; which is very different, and comes up exadtly to tie 
ſenſe of Cicero's Words, which are, Si predonibus pactum pro capite pretium non attuleris, nulla fraus eſt, ne ſi juratus quidem id mn 
feceris, &c, Mr. La Placette after he has made this Miſtake, infers from it what our Author never did, and of which none 
ought to yp. him guilty without very great Reaſon, ſuppoſing that through Careleſsneſs it had been ill expreſs'd, 2 
happens to him ſometimes ; he infers, I ſay, from thence, that Mr. Puffendorff ſeems to aſſert, that a Traveller can't in conſc. 
ence to ſave his Life, either promiſe Thieves the Sum that they demand of him, or pay it them; and that 'ris an Offence again 


the Publick to do either of them, So that this Oath is ſinful, and we ought not to make it; ſince no Man may lawful 


oblige himſelt ro that which he can't do without a Sin. And ſo upon ſuch Occaſions a good Man ought rather to ſuffer hi 


to be kill'd, than promiſe a Shilling ro ſuch Thieves as offer to ſpare his Life, provided he'll oblige himſelf to do a thing which 
1s in his power. am of Opinion, that Thieves trouble not themſelves, whether it be in their power or no to perform the 
Promiſe which they have extorted, with or without an Oath. In fine, there is not the leaſt thing in our Author, which cal 
give ground to ſuſpe& any ſuch Notion as he attributes to him, nor can it be inferred from his Principles, but by ſuppoſing tie 
thing in queſtion. He athrms, that a Man is not bound to keep a forced Oath, but he elſewhere leaves him at liberty to oblere 
ir, or nor, as he ſees fir, and fo makes it a matter of Prudence; and though he believes he can't keep it without offending t 
gainſt the Publick, yer ir follows nor, that he may never do it, becauſe he ſuppoſes (ro ſpeak properly) that it is no true Oi, 
and as he makes no Engagement with the Thief, who had no right to require or accept it, ſo he called not God to wirnels; 
and ſo *ris aſt all Contradiction, that he only ſwore with his Mouth. Mr. La Placette after theſe weak Reaſonings, conclod6s 
nevertheleſs with this ſharp Cenfure, See how the Liberties which the Enemies of ſevere Morality propound, do uſually end. 
They carry the Severity and Rigour much tarther, than they do when they accuſe of caſting g Souls into Deſpair. But 

referr it to any judicious Man to examine whoſe Books have done more harm and leſs good, whether thoſe who are of our Al 
thor's Judgment, or thoſe Mora! Divines who are full of Myſteries, Scholaſtick Notions, and Metaphyſical Impulſes to the high- 
eſt degree, and impracticable Maxims. Mr. La Placette affirms alſo, That to maintain that a forced Oath doth not oblige, i d 
do great Miſchief to Society, by making Pyrates and Banditti deſperate, and hinder them from coming to any Treaty. But 

may aſſure himſelf that they 'I neither read this Author's nor his own Works. They depend more upon the Fear which ſuch 


Oaths took on Force, or fear of Threatned Fate; 
And chiefly choſe forbidding to relate 


Men have of falling into their Hands again, than upon the Obligation which lies upon them indiſpenſibly to keep theit Word a 


Oath. See what 1s ſaid upon the Corſairs of Barbary, bh. © 4. S 5. following. As for the Treaties in which we engage our 
ſelves to an Enemy or Conqueror through Fear, we ſhall ſpeak of that, 1.8. c. 8. 


(a) Add Paul. Servit, de Inquiſit. p. 55, 36, 57. when he diſtinguiſneth between an Oath directed to God, and an Oath f, 
(b) De Criminibus, tit. de ferjur. u. 5. 


(s:) Offic, 3. 30. 


ven ro Men. 


(Ff) Lib. 8. c. 23. 


(c) In ejus vita init. (e) Chap. 4. & 74. 


Euch 


(4) Chap. 41, 42. 
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Enemy to all Mankind, to whom i Faith can be bn 
1d, with whom no Covenant can'be tranſacted. For 


eh he is cenſured by Grotizs (a) who obferves, 
oe aeg) Robber hath nO TI le to thoſe em- 
non Rights Which the Law of Nations hath eſta- 
klub d between Enbrivies, in b ddir and open War, 
ret he ought: to be admitted to Fellowihip and 
Untummion fo far as the Law of Nature Atendb! 
me Precept of which it is, That Covenants be faith! 
fully. obſerv'd, ” Ad pu there. hot wanting Ar. 
anents which tipht be ling in Tilly's Defehee cg) 
As. That fince a Robber is 4 common Foe to "all 


Men, br ſuch an Une 48 without any precedetit The 


jury, or bvociftitn (obits and mmixtHers 41] that fall 
imo his Hands, and conſequently makes it Mis Ve- 
that Society whith 


Profeſſion to break and diſtu 
405 bath ordain'd amofngft- Men; therefore he 
to receive, no benefit from any ſuch comjnon 

Oaths are,) invented by Men te nit 
ther, after the Divine 


dug 
Bond, (as Oat 
themſelves more firmly toget ter t. 71 
Appointment Kath made them 'Sbtjable Cxeatutes. 
And that a way of Life, which declares for Atheiſm, 
ought not to be admitted to any Gam or Advantage 
from Religion. As, on the other fide, the Oatlis 
and Proteffatiotts of ſuch Villains are little regard“ 
eck or relied on by Wiſe Men (). And we find the 
Puder in Terence” 0 reckoning it amongſt the re- 
ceſſary Accompliſhments of his Art, ro have the 
buck of Prrjary. © Nic. Machiavel. Hiſt. Florent. 
J. 3. When Religion and the fear of God are bitte ex- 
tm#, the Conſequence is, that Men regard and obſer s 
their Oaths, only ſo far as fuits with their advantage; 
wing them not with an intention (fort rooms but as 


Means and Inftrnments of 'd:ctiving with greater eaſe, 
and thinking therhſelves to have won the moe Proſe 
and Glory, the lejs trouble, und the greatef Security 
they hade met with in bringing about ther Knavijh 
Difee er TOY 4s ee e 


Ix It. is farther” requiſite in order to the Vali- 
Gity of an Oath, that the Obligation be lawful, 
which it is added to confirm (1). Therefore a Pro- 


miſe tho fworn to, ſhall be of no Force or Effect, if 


the Subject of it were a Matter either repugnant to 
the Natural or Divine Law, or to any Human Law, 
(if the Party lives under Civil Government, ) in- 
confiſtent with the Natural and Divine (4). The 
Example of David is moſt illuſtrious in this Caſe 
(J. who having in his Paſſion ſworn to deſtroy 
the Houſe and Family of Nabal, for denying him a 
reaſonable Kindneſs in abuſive and flanderous Lan- 


I. 


* F 4 — K * —_ * 


guage, yet being pacified by the Interceſſion of Abi- 
gail, he thanks God, that he hath ſbeen thus hindred 
trom a more ſinſul Performance of a ſinful Engage- 
ment. And ſo Alloinus was no ddubt in the Koht, 
for retracting a Vow which he had made to cut off 
all the Inhabitants of Pavia, upon their refuſing 
to — 4 80 at I Summons. For tis 'abſurd to 
invokelthe Divine Vengeance upon any Action (5). 
but tch-as-God himfelt hich; antice 8 ſevere VL, 
nalty;/ forbidden. Todo otherwife would be to a- 
buſe the Awe and Reverence which we Ove the Di- 
vine Majeſty, in making it, as it were, a means of 
affronking him. And the. deſign of introduci 
Oaths a mongtt Men, was, that they might add 
Strengt to good Actions, not that they might al- 
ford '*Exeaſe' and Protection to bad. Dionyſ. Hali- 
car. 1170p. 694. Edit. Lipſ. (2). The Gods would 
have u make uſe of Covenants for juſt and honeſt De- 
fins, tot for thoſe that are Vicious and Unreaſonable. 
The 'vety Alcoran forbids Men to ſwear unlawfully 
Gets ſuppoſe, That they will never come neat 
their Wives: And injoins any Perſon who hath. ha 
en'> to make ſuch an Oxth, to ſet a Slave at li- 
erty by way of Expiation, before he. preſumes to 
break it. And here tis made a Queſtion, Whether 


a Man falling amongſt Thieves, arid being by them 
compelł d to ſwear that he will for ever keep Silence, 


and us far as in him lies, provide ſor their Security, 
be bound to ſtand to his Oath? To which we are 


inclined to anſwer in tlie Negative; in cafe his Si- 
lence be likely to e the occaſion of expoſing 


many other Perſons to Danger. For as to his own 
part hie might lawfally enough ſuffer the Villains to 
eſcape with Impunity (3); but not if their ſafety 
was to be follow d by the Murther and Ruin of ma- 
ny innocent Men. And we might apply to a 
Perſon under theſe Circumſtances the Saying of A. 
teins Capito to Tiberius in Tacitus, Sane lentas in ſuo 
dolore efſet ; reipublice injurias ne largiretur; So far 
as hs was concern'd himſelf, or, in regard to his own 
particular Grievance, he might be as meroiful as he 
pleas d; but be ought not to forgive the Injury done to 
the Commonwealth, '' Ann, III. c. 17. In Gunther. Li- 
garin. I. 8. ubi Supra, Frederick makes the follow- 
ing Ordinance. 1 Ja (003 11 | a 
Furamenta metu mortiſue dolore coacta, 
Precipue, ne quis multis nocitura loquendo 
Publicet, aut in ſe crudeliter ata queratur, 
Nullius meriti vel panderis eſſe jubemus, + 
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(4) With the Limitation which our Author makes above, Lib 


3. e. 6 99, and 11. about the end. 


Mr. Barbeyrac's NOTES on 59. 


(1) Tis in this ſenſe that we may allow the common Maxim to be true, That an Oath that ought not to be made, ought not 


do be kept; ſor it the thing to which we oblige ourſelves be good ot indifferent in it ſelf, the Oath is valid and obligatory, 


whether 


has borrowed, Doubtleſs 


© we ſin or not it making it. Here are two Examples which will clear this Matter. A Man obliges himfelf by Oath vever 
0 wear all his Life, nevertheleſs ſome time after he ſwears, and by this ſecond Oath obliges himſelt ro reſtore ſo . 
he ſins by making the ſecond Oath, which he ought not to have done, but yet is bound to keep it. 


merhing he 


r borrows, and ſwears he will reſtore what he has borrowed, having yet no deſignu to do it. He commits an horrible Sin 
1 y bur will any Man ſay he is not obliged to perform his Oath ? The Maxim by which he acts is nor true, bar in reſpect to 
zueh Oaths by which he engages. himſelf to do ſome wicked Action, or forbear ſome good one, which be ought: to do. This 


% what Mr. 


(2) See the Comment of Mr. Le Clerc upon this Story. 


La Placette ſays, I. 2. c. 3. of his Treatiſe of an Oath. | r 
Mr. Hirtius obſerves here, that David was not yet a Ring, and the 


"eat of ſuck a Service did not authorize him to uſe thoſe Methods with the Refuſer. He was not in extreme Neceſſity, and 


i he had, 


(3) The 
What 


— gs nor cauſe ſufficienr ro revenge himſelf in that terrible manner. , 
CeK '£, O07 38 tm NN,, Y Jun ite megrapldyunr QIAGor CuACYigs, 5k in” d 
Mr Budd eu! {lays about the Oath ther ent made his Son Hannibal to ſwear when he was a Child, 


Ie, x A Mac. See 
ar he never ſhould 


e Peace or Amity with the Romans, Spec, Fariſprud. Hiſt, $ 68, &c. among his Selefa Fur. Nat. & Gent. 


(a) Lib. 2 Gi f. 


() 1 Sam, 25, () See Groti 
25 we. 8 e. 1815. 
fu. An, Hv. Hiſt. Bohem, c. 18. (0 Cap. 4 Diſputat. 


535 (% 1 & l. 3. c 19 f. 2. (b) See what has been ſaid in I. 3, c. 6. towards the end. (c) Adelph. Act. 2. Scen. 1. 
25 (@) See, the Paſſages collected out of the Fathers by Gratian, Cauſ. 22. | TY 8 
(e) Paul Warnefrid, de Geſt. Long'bard; | 2. c. 27. MENS. e. 40. in 


Quæſt 4. See Grotins, Lib. 2 c. 13 1.6. 
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Of an OATH, © Boox If 


— 

— _— - (n, 

| | Ls lution, wiſely anſwer'd (e), I did not confider the 2 2 
Oaths took on Force, or fear of threatned Fate; my. firſt Vow ſtood in need of a much greater Vo 5 from C 


And chicfly thoſe forbidding to relate, bind and confirm it (). 3 promi 
Deſigns 1 Harm, or to complain XI. Laſtly, That Oaths do not alter the Natur 4 pon. 
Of Cruel Wrongs, we here revoke, as vain. and, Subſtance of thoſe Promiſes and Pacts to which oy A 
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45. gl 51 - they are joyn'd (1), is ſufficiently evident. Thu 
X. But to go farther, although the thing promis d an Oath about a n abſolutely impoſſible, is ng 
be not in it ſelf unlawful, yet the Oath ſhall, be obligatory though e Party is guilty of a very 
invalid, in caſe it hinders any greater Moral heinous Sin, in thus raſhly abu ing the Divine 
Good (1), or if we are by it withheld. from diſcharg- Name. + So an Oath added to a, Pronuſe which Was 
ing any Duty of Hunanity or Piety (a). And before Conditional, doth by no 757 render it ab. 
under this Head we may rank thoſe Oaths by which ſolute. For the Oath which ſuppoſeth ſuch a Cy. 
Men tie themſelves up from diſcovering and com- dition, doth no eſs ſtand and fall with that Coy. 
municating to others any Honeſt Art, tending, to dition, than the bare Promiſe would have done 
the Uſe and Benefit of Mankind (b). 4 Unleſs I without this Confirmation. Thus too an Oath, x 
or others who are already privy to the Secret (2); well 2s, any other Promiſe, ceaſeth and expires 
can ſufficiently ſupply the Needs of Men in this on 7 of the Quality which the 2 he 

Particular; and upon ſuppoſal that my diſcovery when, he ſwore, and with regard to which alone the 
cannot prejudice and endamage the Party who Oath was made. For inſtance, a Magiſtrate, whey 
required the Oath from nie. Such an Oath we he leaves his Office, is no longer bound by the 
find in Lucian [Tragopodag.] Tom. 2. p. 118. in fin. Oath: which he took at his Admiſſion. And on th 
Edit. Amſi. The Sacred Oath of Silence which I have other ſide, the Subjects owe no farther Obedience 
taken, ſuffers: me not to declare what you deſire., To to.a Magiſtrate, who hath either quitted his Dig 
which is added the Command of my dying Father, en- nity, or been fairly depriv'd of it; though 5 f 
Joyning me never to diſcloſe the force of this Compe- Releaſe be expreſly and in formal nianner grantel 
fition, Plin. N. H. I. 25. c. 1. It adds ſome kind of them. For thus much is implied in the very N. 
Strength and Authority to our Knowledge when we re- ture of the Affair (g). So likewiſe, it is no leſs 
fuſe to communicate it to others. The Realon of all quiſite to Promiſes confirm'd by Oath, than to othen 
which is, becauſe we owe all our Profici in which are not ſo confirm'd, that they be accepted 
good and uſetul-Things to Almighty God, and are by the other Party, And he who obtains a Right 
each of us bound to carry our Endeavours to the by any Covenant, may equally releaſe the ka 
higheſt degree that we are capable of attaining: So mance of it, Whether it was ſworn to or not. I 
that *tis not in our power to abridge ourſelves of the ſame manner we are to judge from the Natur 
this Liberty, or by our own Acts to abſolve our of Covenants, whether an Act undertaken ca 
Conſciences from a Duty enjoyn'd by the Law of trary'to Oath be only unlawful, or whether it k 
God. Oaths of this kind were not uncommon a- likewiſe void and ineffectual (b). For unleſs th 
mongſt the Jews, which are infiſted on at large by Swearer did by his Promiſe diveſt himſelf of hs 
other Authors (c). Thus too we judge that Oath Right, and confer it on another, though he aſter 
to have been invalid, which Narſes in Paulus Dia- wards give the thing to a third Perſon, yet the A 
conus (d) requir'd of an old Man who had dug up a ſhall be valid. If a Man, tor inſtance, hath ſuom 
quantity of Gold, engaging him never to acquaint that he will leave ſuch a thing in Legacy to ai 
any perſon with his good Fortune. And the old Party, and afterwards ſells it to another Patty, the 
Man was in the right, when upon the Death of Sale ſhall not be void, though the Seller is per 
Narſes he diſcover'd the Treaſure to Tiberius the jur'd (2). Thus, if a perſon, who in the Life-tine 
Emperor. And in this reſpect the caſe of a Vow of his Parents, hath promis d them upon Oath, that 
is the ſame with that of an Oath: For neither is a he will never marry ſuch a particular Woman, full 
Vow to be look'd on as good and valid, not only nevertheless after their Deceaſe take her for bb 
if it be unlawful, but if it be filly and impertinent. Wife; the Man indeed will be guilty of Perju) 


The Spartan who had ſworn to throw himſelf head- but the Marriage ſhall ſtand good. and firm, ur pd Ag 
long down the Promontory Leucate, when he be- leſs, the Municipal Laws ordain the contrary, Fir lich 5 
held the dreadful height, turn'd back at the pro- ther, an Oath added to a Promiſe or Pact ſhall e ve all 


dare: 
Wnould b 
arty's | 
Not ſi 
| elective 
— 
(3) The 


cetera te 


ſpect; and being reproach'd for his want of Reſo- rive its Force and Efficacy either from Natural « 


o . — 
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\ 

Mr. Barbeyrac's NOTES on 8 10. | 4 
a Moſt of the Examples alledged by Grotins and Paffendorff conſiſt of things abſolurely unlawful, as Mr. Thomaſius very we. 
obſerves, Furiſpr. Divin, Lib. 2 c.g.$ 20. In truth every one is neceſſarily obliged to honour and help his Father and Morte; 
and although no Man hath right co require our Service rigorouſly, the Law of Humanity lays an Indiſpenfible Obligation on 
to do all the good we can to another. And ſo no Man may dire&ly ſwear with a good Conſcience that he will forſake his Fa 
or Mother in their Need, to do no Kindnefs ro ſuch or ſuch a Man, c. We may then ſuppoſe here, I think, this Caſe, chat 
Man may do a thing innocent and permitted in it ſelf, yer he can't well diſcharge himſelf ot it, without puttin himſelf out 


the way of doing ſome other Duty; or a thing good and laudable in it ſelf, but joyned with ſomething better, w ich e rem ti, 
ter Obligation upon him, as our Author ſpeaks in ſeveral places. As for Example, every Man is free to give his Er bn fuarun 
whom he pleaſes; bur ſuppoſe any one imprudently ſwears to give of ir to any one who has no need of ir, or to the Poor, 4 () This 
from which he can't diſengage himſe!t with Reputation, without entrenching upon his Duty to ſuch perſons as are more den TS: 
celated, ro him, and whom he js obliged to maintain. In this Caſe an Oath is altogether void. | 
(2) See Mr. Placettes Treatife of an Oath, I, 2. c. 10. § 183, Ce. | | (1) The 
| Rs Mr. Barbeyrac's NOT E S on J 11. . Ses 
(1) See Cejaciuss Obſerv. 22. | 2) For | 
(2) That js co ſay, adds Mr. Airtius, ſuppoſing we have had no good Reaſons to revoke our Promiſe. 9 3. c. 32. 
(a) See Grot. l. 2 c. 13 f. 7. (5) Vid. Matt, 25. 27. (c) Vid. Grot. JI. 2 c. 13 f. 7 & notas ſuas ad Matth. 15. 4, C. 7 
arn de } N. C G. ſecund. Hebr. I. 7 c. 2. Conſtantin. Empereur in Babakam, c. 9 ſ. 20. Gratian c. 22, Cauſ. 22. Quæ il. 5. of #, q . 
(4) Lib. 18. Add. Gratian. c. 2. Diſtinct. 13. (e) Vid. P!utarch. Apophtheg. Lacon. in fin. (J) See the Pallage a A 
therus above-mentioned, (g) Add. Crot. d. I. f. 18, () Vid. Crot. ubi ſupra ſ. 19. * . oly +) 
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Cap. II. 


dom Civ Law, according to the Nature of that 
Promiſe or Pact. For the Oath hath not in it lelt 
4 power ol cauſing that which otherwiſe once 
any a Natural Obligation, to produce NiKew! e a 
Civil; unleſs the Municipal Laws interpole parti. 
(ularlly in the Matter. As neither can it change 
the Species of an Act: A bare Donation, for ür. 
face, canuot by the Addition of an Oath be turn d 
jute 4 Cho7geable Contra, nor wise verſa. And here 
we tall in with the conunon Queſtion, Whether 4 
Contract confirm'd by Oath, in which the Swearing 
Party is remarkably prejudiced, may be revers d,and 
theParty reſtor d im full to what he loſt? Grotius(a ) 
takes the negative Part, adding for a Reaſon, That 
although, in this Caje, we may perhaps owe the Man 
nothing, or however leſs than 1s required, yet we are 
bound to per for m our Oath to God : Which Argument 
we jult now confider'd and rejected. The Expoun- 
ders of the Roman Law handle the {ame Queition 
it large, in their Obſervations upon Lil. 2. Lit. 27, 
CH adverſus vendit : and the Authentick ſubjoin'd: 
which many Civilians, and eſpecially thoſe of the 
French Nation, cenſure as unjuſt. To the Reſcript 
of Alexander they anſwer (3), That it doth by #0 
means contain a general Deciſion , but was di ected 
pholly to a particular Caſe. F er the matter ſtood thus; 
The Emperor was pctition'd here by a Souldier, who 
muſt conſequently be a Man of ripe Judgment, be- 
ing in his Eighteenth Year z and yet be alledg d 
no extraordinary Loſs or Damage, but only his De- 
ſect of Age. Now the Contract, which this Perſon 
hal made and confirm'd by an Oath, that Religi- 
ous Prince would on no Acccunt evacuate : and 
his Pious Caution had no leſs a Precedent than Her- 
cles himſelf; who, as the Hiſtorian (b) Reports, 
never ſwore but once in his Life. And then as tor the 
luthentick, they ſay it was extorted by Force from 
he Emperor Frederick, by Pope Honorius III. who 
relus d to grant him his Imperial Crown on any o- 
her Terms: and that Frederick had reſolv'd to al- 
er it but was prevented by Death. The Reaſon 
my (4).the Pope ſhould inſiſt on obtaining that De- 
Tee, is caſie to be diſcover'd, by all thoſe who are 
cquainted with the Policy of the Roman Court (c). 
Ve, for our Parts, muſt think it neceſſary to the 
lear Determination of the Point, firſt of all to ob- 
ave, that thoſe Pacts, in which there appears a 
ay conſiderable. Inequality, thoſe which depend 
W ay Deceit, Fraud, or unjuſt Fright z and thoſe 
ch are ſtruck without Thought and Deliberation, 
lave all of them a Natural and Intrinſick Detect, 
Wd are therefore ſuch as the Law of Nature enjoins 
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„ ne; 


arty's being under the Ape of Five and Twenty, 
not ſuſticient, of it ſelf, to render the Covenant 


—— 


ould be either revers d or corrected. But that the 


dire. Though thus much indeed may fairly be 


preſum'd, that the Minor had ſuffer'd ſome Damage 
in the Tranſaction, on account of his weak and unex- 
periencd Judgment, which lays him open to the 
Circumvention and Treachery of others. But if 
there appears no ſuch Damage, no Reaſon can be 
given why the Act ſhould be Kiannulld. This be- 
ing premis'd, we affirm, That if a Covenant or 
Promiſe made under Oath be in no other Reſpect 
Faulty, it cannot be revers'd on this bare Score, 
That it was made by a Minor, provided he was capable 
of underſtanding the Buſineſs in Hand. But if the 
other Party was guilty of any Deceit; or if, with- 
out any ſuch Deceit, the Minor happens to ſuffer 
any ſignal Prejudice, only through Infirmity of 
Age, the Oath ſhall not hinder him from petition- 
ing either to have the Bargain revers'd, or at leaſt 
amended to his Advantage. For in this Caſe, the 
Youth who ſwears to the Contract, ſuppoſes it to 
be free from all Dete&, and the other Party pre- 
tends as much. This then is, as it were, the Con- 
dition on which his Oath is founded, and upon Fai- 
lure of which it comes to nothing, The Caſe is 
different if a Youth, without any Deceit, in the 
Perſon with whom he deals, hath 1 and 
deliberately given more than the Purchaſe was 
worth. For then the Buſineſs was a mix'd Act, 
made up partly of a Contract, and partly of a Do- 
nation. It 1s unneceſſary to add, as a general Re- 
mark, that a Perſon ſubject to the Power and Au- 
thority of another, cannot oblige himſelf farther than 
he is, by that Authority, allow'd (d). If he ex- 
cced theſe Bounds, the Governour may, iſ he thinks 
fit, declare the Buſineſs to be Void, whether ſworn 
to or not. | 

XII. Yet in as much as Oaths are made by the 
Invocation of the Divine Majeſty, whom no Man 
can can fraudently deceive, and whom no Man can 
ſecurely mock and deride; they ought to be allow'd 
this Effect; that, on their Account, all Tricks and 
Cavils ſhall be excluded ſrom every Buſineſs which 
they are added to confirm (1), Hence the Roman 
Cenſors juſtly condemn'd the Subtlety of that Cap- 
tive; who having obtain'd leave to Cart from the 
Enemy's Comp, iving his Oath to return, when 
he was got a little way, ſtept back, on the Pre- 
tence of having left ſomething behind him, and 
then fix'd himſelf at Rome, as if he had fulfill'd 
what he ſwore (2), The Fallacy of Dercyllidas de- 
ſerves a Cenſure no leſs ſevere, who beſieging the 
Tyrant of Scepſis, ſolemnly ſwore to him, That if be 
would come out to a Parly, he ſhould immediately return 
into the City. The Tyrant coming ont on his Pro- 
mile, Dercyllidas commanded him on Pain of Death, 
to ſet open the Gates, and then told him, Now I 
give you leave to return into the City, and I intend 
too with my Army, to Lear, you Company (e). For 
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(3) The Relcript of Alexander in this, Imp. Alex. A. Florent ino Militi. Si minor annis viginti quinque emptori predii caviſti nullam 
lere te eſſe controverfiam fadurum, iaq; etiam jurejurando corporaliter preſtita ſervare confirmaſti, neque perfidie, neque perjurii me 
= J+turum perare debuiſti, The New Conſtitution of Frederick is, Sacramenta puberum ſponte facta ſuper contraZibus re- 
um non retrattandis inviolabiliter cuſtodiantur, Code l. 2. tit. 28, Si adverſus venditionem. | 

(z) This has afforded the Clergy a Means to gain to themſelves, under a pretence of Religion, the Eſtares of Children under 


Mr. Barbeyrac's NOTES on 8 12. 


il) The Oarh makes the Cheat the more Criminal; but indeed every Action done without az Oath excludes alſo all vain Sub. 
) For the Fraud heightens, and doth not take away the Perjury. Fraus enim aſtringit, non diſſolvit perjurium, Cicero de Offic, 
85 : . (5) Plutarch Quzſt. Rom. 28. (e) That chis Law is not obſerv'd in France, we have the Teſtimony of Mornay, 


(ej p \ likewiſe 45g ul. Barboſa ad d. l. Crænewegen. de LL. abrogat. (4) See the laſt Section of this Chaprer, 
en. Stratag. I. 2, c. 6. The wicked Shuffling of che Locrians is likewiſe to be condemp'd, as we find it reported by 
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Book Ty. 


Fraud, as Tully obſerves (a), doth not looſen Perjury, 
but bind it 8 than before. Thus Harry Stephens, 
in his Preliminary Treatiſe to his Apology ſor He- 
rodotus (b), is very pleaſant on the common Sophiſm 
ef the Tradeſmen, when they ſwear they cannot 
afford a Thing under ſuch or ſuch a Price, unleſs 
they deſign to loſe by it; oblerving that in this 
Conduct they have always an Eye to the Proverb, 
A Tradeſman loſetb when he doth not get. I know 
not whether we are to rank under this Head, the 
Act of the Count de la Fountain, who in the Battle at 
Rocroy, was carried in a Chair; having bound him- 
ſelf by Oath, Never to fight againſt the French on 
Foot, or on Horſe-back (c). Or that ot Pope Alex- 
ander the Seventh, who having, at his Admifſion 
to the Prpal Dignity, ſworn that He would never 
receive his Kinſmen in Rome, (di non recivere i ſuot 
parenti in Roma) by the Advice of the Teſts, 
made uſe of this Evaſion; he receiv'd his Relations 
firſt at the Caſtle of Gaudolf, and then brought 
them with him into the City (4). Or what 
Tuvernier reports () of the Dutch Agents of their 
Exrft-Indian Company; who before they leave Hol- 
land, engage themſelves by Oath, never to drive 
any Trade on their own private Account, but to 
reſt ſatisty'd with the Salary allow'd them by the 
Publick. Yet when they once arrive at the Indies, 
many of them Marry, and ſuffer their Wives to 
carry on that forbidden and clandeſtine Traffick. 
"Tis a barbarous Story, that which Alian () tells 
of Cleamenes the Spartan, That making Archondes 


uy to his Deſign on the Kingdom, he ſwore to 


im, If bis Enterprize ſuccceded, mira ovy Ty avr? 
u medfey, that be would do nothing without bis 
Head. But having ſecured the Government he cut 
off his Friends Head, and kept it in a Veſſel of Ho- 
ney, and before he undertook any Buſineſs, turn'd 
towards the Veſſel, and declar'd his Reſolutions, 
Aryandes, in Polyemus (g), treating with the Barce- 
ans, brought their Commiſſioners to a Trench, which 
he had contriv'd for that Purpoſe, hghtly cover'd 
with Farth and Wood, and there {wore to them, 
That he would obſerve the Articles of Agreemnt, 
as long as the Earth continued. And preſently after 
throwing down the Trap, ruth'd upon the City, 
when under no Suſpicion of Violence (). To the 
ſame Caſe belongs the common Inſtance of Two 
Rogues, one of which ſteals a thing, and the other 
hides it; the former ſwearing that he hath it not; 


lomething of each of theſe Examples in particular in the following Notes. 


with a load of heavy Garments, (6) Chap, 16. (c) Benz. Prioli Hiſt. Gall. I. 2. ( 


(e) Voyages, part 2. c. 4. 


the latter, that he did not take it; who are both "Tl 
be judgd guilty of Perjury. It was a moſt 4 been 
Evaſion ot the Tur 1% Emperor Solh mam * realo 
TY ſwore to (3) Ibrahim Baſſa, that he 5 by Oath 
never hurt him while he liv'd, he order'd him vi 3 
kill'd in his Slecp, as if he were not then to be * 
reckon'd amongſt the Living. On the other H. 8 
the Ancients extol the Conſtancy of 9. Met — 0 4 
Numidicus (i), tor retuſing to ſwear to the Law f * 
poſed by Saturnius; though Marius the Conſul 10 DOWN 
others, endeavour'd to perſwade him to a Com "y his 
ance, by telling him, That the preſent Nec ie I : Gre 
the Commonwealth would juſtifie him in taking the Out bog 
and that he might decline the Force of it by this Hrn : 00 
Reſerve, That he ſwore to the Law, provided it — I 
a Law, that 1s, 1t it were duly propos'd and enag 1 tne 
ed. Whereas it would be eaſie for him afterward, abo 
to ſhew that it was indeed no Law, being made A 5 the 
the time of Thunder, when by the Rites of thei 2 
3 they were forbidden to tranſact any By- x 
ſinels in the Aﬀſemblics of the People. Yet ts BW, 
good Man choſe rather to go into Baniſhmere ue 
than to make uſe of this Shift; knowing that when F 10 
Perſons ſwore to a Law, they muſt, at leaſt in Pr. 1 5 3 
tence and Appearance, acknowledge the manner 2070 
of its Enactment to be Right and True. But ue — 2 
think Lycurgus to have been over Solicitous, whe cuarh 
he order'd his Aſhes to be thrown into the Sea, fr _ 
tear if they ſhould be brought to Sparta, the People 14 
ſhould fanſie their Oath to expire, by which t 1 wry 

had bound themſelves not to repeal his Laws til * 
he ſhould return Home. For the bringing back d — 

a Dead Body can with no Propriety be oke m1 
as the Return of the Perſon to whom it be MA 
longs (Y). r ley m 
XIII. Yet on the other fide, the interpretationd free to 
Oaths is not always to be extended, but ſometins Virgins 
to be made in the cloſeſt and narroweſt Senſe, ! ;5.'*" 
the Subject Matter ſeem to require it (i); as fup 7. 
poſe we ſwore to the prejudice of another, d or thing is 
rm'd in this ſolemnly manner not Promiſes, bit always r 
Threats, which are not in themſelves capable d A 
conferring any Right on another (); the common Mercy | 
Inſtance ot which Caſe is the Example of the Hain been gui 
in Fud I; who having ſworn not to give tht ſuch Oat 
DaugMers to the Benjamites, afterwards perſwadd (2) A 
them to ſteal themſelves Wives, and interceded i i deſerved 
them with the Virgins Fathers. For *tis one thin; Aion 
to give, and another thing, not to reſume, what a rs 
_ —— — — — 0 1 
(3) Our Author unfitly imputes this to Ibrahim, See the Continuers of Chalcondylas upon Solyman IL et his 0, 
| Mr. Barbeyrac's NOTES on 13. BLN, 
(i) Ir is certain, that we ought to reſtrain the ſenſe of the Words of an Oath, as the Nature of the t hing requires, but n 8 4 
is not peculiar to an Oath, ſingle Promiſes and Agreements neceſſarily require it. As for the Examples which our Author allelgg ( ) 
they have moſt of them a ſhew of Subtlety, either wicked, unprofitable and ſuperſtirious. It is not ſufficient to give the Wor6® BW la o 
an Oath a ſenſe that may rigorouſly be put upon them, we muſt alſo ſee, if in the Circumſtances in which they were pronou ms : 
that ſenſe is ſuitab'e and agrees with the intention of him chat ſwears, and him to whom the Oath is made. If it be 89th — 
and the ſenſe in which the Terms are taken contains nothing that can render ir null, I don't know how any can ſecure themſt* 18 
from Perjury by putting another ſenſe upon them, which was not thought on in taking the Oath; but if in following the {® (8) rag 
which was in view when the Oath was taken, the Oath is null in it ſelt, we ought not to put another ſenſe upon the Word, ne ſenſ⸗ 5 
they are capable of it, and we may without ſeruple diſpenſe with keeping a like Oath in any manner. See Mr. Titins Chen to pull i , 
273. who ſends us to Mr. Thomaſins's Inſtit. Juriſpr. Divin. l. 2. c. 8 5 50, Ce. where he maintains the ſame thing againſt # tarowin + 
Author, as I have ſeen my ſeli ſince the firit Edirion of that Work, but tis the 11th and not the 8th Chapter. I 81 
| (a) Ad 

(a) Off. 3. «bi ſupra. Add. Stobe. Serm. 28. of Lydia, Tacitus Ang, XII. Rhadamiſtus, as if he would pretend to be mill ) Add 
of his Oath, doth not uſe his Sword or his Poyſon againſt his Uncle or Siſter ; but, as the Jay upon As Ground, ſtiffes tes N 
4 Il. Nepotiſm. Rom. part 1.1.5 6 "Ys 
r MARK 3 UH. I. 1 2. C. 8, (g) Lib. 7. c. 34. Stratag. h) Yer Herodotus, Melpom. (lf : brow 1. Vt 
attributes this Action to the Perſians. (i) Vid, Aprian. I. I. de Bell. Civil. p. 368. Edit. A. Steph. Plutarch in Mar is. Ul N 15 [ 
ner u 


(Vid. Plutarch Lycurg. Fuſtin. 1. 3. c. 3. ( ) See Grot. I. z. c. 13.1, 5. 
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been forcibly taken (2). And there was the more Superior in cancelling the Laws, to be different 
-alon for inſiſting thus cloſely on the Words of the from that (5) of repealing them by their own free Act. 
Huth, becauſe it had been Cruelty to extinguiſh a Thus Agamemnon in Euripides, reſuſeth to punith 
ole Tribe (2), though for the moſt hemous Of- Polymneſftor of Thrace (d), in regard that he was the 
ence; and perhaps they had in their Oaths, excep- Friend and Allye of the Greczans (6), yet he promiſeth 
td this very Cale (a). In Ammzanus Marcellus Hecuba not to hinder her trom taking any Revenge 
'b), Athanaricus the Gothick Jud e and Commiflio- on him by her own Force, and on her own Ac- 
er tor the Treaty of Peace, alledging, that he was count (e). Thus the Knaviſh Servant in Terence (f), 
mand by a dreadful Curſe, and by the Commands begging the Maid to take the Child which he had 
if his Father, © Never to tread upon the Roman in his Arms, and to lay it at his Maſter's Door, be- 
„Ground, and no Arguments proving ſufficient to ing demanded, Why he could not do't without Aſ- 
- move him to the contrary z it being likewiſe diſ- ſiſtance > Anſwers, Becaiſe if my Maſter makes me 
- honourable for the Emperour to paſs over to him; ſwear that I did not lay it here by my ſelf, I may 
the Wiſe Heads found ont this Expedient, to have do it with a ſafe Conſcience, But Davus was in our 
the Emperour and the Judge meet in their Boats Opinion, but a very poor Caſni/t ; it being in this 
„about the midſt of the River, (the Danube,) and reſpect the fame, to perform a thing by ones ſelf, 
C « thence to ſettle the Articles of Agreement be- or by another. The Emperor Aurelian, when he 
« tween their People on both ſides (4). So when the found the Gates of Thyan ſhut, ſwore in a Rage; 
Romans, in Livy (c), requir'd the Acheans to repeal That be would not leave in it one Dog alive () (CH. A- 
ſme Decrees which "_ had made, the latter urg'd lexander the Great having reſolv'd to deſtroy the 
in their Own Excuſe, T hat they were engaged by Oath City Lampſacus when Anaximenes came to peti- 
not to do it. But Appius the Roman Commuſhoner tion him on the behalf of the City, immediately 
in the Altair, telling them, He would by all means {wore, He would do nothing which Anaximenes ſhould 
adviſe them to undertake that willingly, which other- deſire. Anaximenes took the advantage ot the Oath, 
wiſe thcy would be brought to by Compulſion : They and deſir'd him to deſtroy Lampſacns, (8) (%) Antigo- 
were ſo terrify'd, as only to requeſt, That the Ro- nus on account of a ſtrange Dream which he had (i) 
mans would give themſelves the trouble of making what fully deſigning to kill Mithridates; and diſcovering 
Alterations they thought fit, and not bring the Achæ- the Matter to his Son Demetrius, after he had fore d 
ans under the Curſe of Perpury. Here, we ſee, they him to ſwear that He would never ſpeak of it; Deme- 
look'd on the Caſe of not oppoſing a formidable trius being concern'd for the Life of the Young 


— — 


2) But as Mr. Vander Muelen has alſo obſerved in his Comment upon Grot ius, Tom. 2. p. 472. if at the time that the Va- 
elites (wore they had been demanded what they meant by not giving their Daughters in Marriage, could they ſincerely ſay, that 
they intended thereby to hinder them from taking chem, and the rather becauſe without any prejudice to their Oath, they were 
Iree to adviſe the Be jamites to have recourſe to tuch an Exped ient, and afrerwards to intercede tor them to the Fathers of the 
Virgins they had :1kea away? We may add, that thefe ſort of Oaths, which give no Right to any perſon, are properly ſpeak- 
ing Vows, Now what affurance can we have that God accepts them? And on the contrary, ought we not ro ſuppoſe that he re. 
etts them, nce they only proceed from a principle of Hatred and Animoſity ? In a word, all Minatory Oaths have two eſſen- 
tal Marks, which render them null, the firſt is, That ſo long as there is any knowledge of them in the Perſon againſt whom any 
thing is threatned to be done, ot not, he always hopes that they'll not be performed ; the other is, That theſe ſort of Oaths are 
always made ra(hly and without Conſideration, tor they either proceed from Hatred next to Madneſs, or ariſe from ſuch a Mo- 
tion ot Choler, as cauſes a Menacing, with an Oath of ſuch as we are not angry with, becauſe we love them, and would make 
them ſenſible that they have committed things that have provoked our Indignation In all theſe Caſes we ought to beg God's 
Mercy for thole unwarrantable Paſſions, with which we have ſuffered ourſelves to be tranſported, and for the Raſhneſs we have 
been guilty ot in uſing his Holy Name, as if he ought to authorize our Paſſions and Weaknefles, but we are not obliged to keep 
ſuch Oaths, and we often fin much more in executing our Threatnings with Rigour, 

(2) Mr. La Placette in his Treatiſe ot an Oath, I. 2. c. 9, maintains, That it is impoſſible to prove with the leaſt Solidity, that 
ale Oachs are evil. There was indeed, ſays he, a great deal of Severity in this Treatment, bur we muſt alſo own, that it was 
Jclerved. This Deciſion certainly is not moderate, it we conſider the Nature of the thing determined, for it authorizes an 
1 Action very harſh, or rather extremely cruel ; but as to the Deciſion It ſelf, it ſeems to me, that to qualifie it ſingly with Mode- 
rs * 154 Term very ſweer and pleaſing. It is not necetiary that I ſhould prove this, but fend the Reader to the Hiſtory it 
J elf, and to Mr, Le Clerc's Commentary upon it. | | 
: FO If the Peace could not have been concluded unleſs 4thanaricus had went into the Romans Country, he had been diſcharged 
s Oath by this only, that Caſes of Neceſſity are always excepted. 
| 90 5) We muſt ſay the ſame thing in this Example as in the preceding. Otherwiſe all publick Deliberations may be revoked, 

<1 1T 15 neceſſary for the good of the State, there being nothing in which this Condition is not Tacitly included. 

(6) In this Example there is no Oath, and the Explication of Agamemnon's Words helps not the Matter. 


——, <a 
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10 | 1000 2 way of keeping Oaths is to burleſque them. The Hebrews have a Proverbial Expreſſion ſomething like this of Aure- 
ol — ich is to make them paſs under the Edge of the Sword, underſtanding it of Men and not of Beaſts, although the Words 
1 i * a y taken belong only to Dogs. See 1 Sam. 25. 22. and what Mr. Le Clerc ſays of ir againſt Bochartus. The truth is, the 
* 80 P Om Oath was null. See what I have ſaid in Note 2. And ſo was 4'exander's for the ſame Reaſon, when Anaximenes beg- 
(ei "= Ne contrary to what he wiſhed for. 


Ss the Propoſition of Etearchus was wicked, it is clear that Themiſon's Oath was null, and that he ought not to keep it in 


t pull her at the Tyrant took the Words, but alſo that he did wrong in putting the Virgin into the Sea, although he reſolved 


throwing . 5 2841n; for he could nor be ſure that the Cords would not break, or that he ſhould not do her ſome Miſchief in 
ng her into the Sea. 


12447 oſeph, Archeol. V. 2. & Ambroſ. Off. l, 3. E. 1 (6) Lib, 27. C. 4. (e) Lib. 9. c. 37. (d) Hecub. V. 859, Ce. 


nl kecordin 6, Excerpt. leg. 8 circ. fin. (f) Andr. La. 4. Scen. 3. (g). Aurelian was a juſt in interpreting his Threats, 
; (1 Fy pA boa ſtricteſt ſenſe, when he commanded his Men to run up and down, and kill all tke Dogs they mer with, Flav. 
> . n 


Edi. l. See: . 22. Add. Valer. Max. J. J. c. 3. Sect. 4. inter. extern. (b) When Etearchus in Herodot us (Mel pom.) 171, 17 z. 
Now his Day. ad obliged De miſon by Oath to aſſiſt him in any Service he ſhould command, and afterwards order d him to 

a her zughter into che Sea; Themiſon, tying the young Lady to Ropes, let her down amongſt che Waves, but preſcncly 
up again without harm. (i) vid. Appian. de Bello Mithridat. p. 176, Edit. A. Steph. 
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ſrince took him once aſide from the Company, and 
aying nothing to him (9), only wrote with his 
rex FB in the Duſt, ſo as to be obſerv'd by him, 
Fly Mithridates (a). To the ſame Head belongs that 
Inſtance which Sueton (b) gives of Cæſar's great Cle- 
mency of Nature; That having ſworn to crucifie 
the Pirates by whom he had been taken, he orders 
them firſt to be ſtrangled, and then taſtned to 
the Croſs. Of the like kind was David s Oath of Satcty 
to Shimei, 2 Sam. XIX. 22. notwithſtanding which, 
on his Death-bed, he commands Solomon, to take 
due care that ſuch a wicked Rebel ſhould not die 
a peaceable Death ; I Kings II. 9. For David's Pro- 
miſe of Pardon was made only in his own Name. Nor 
did he here, properly, enjoin Solomon that he ſhould 
drag the Man to Puniſhment for his old Crime, but 
only that he ſhould diligently watch ſo notorious a 
Villain, and by no means ſpare him, it taken in 
a ſecond Fault. And Solomon acted with great Wiſ⸗ 
don (c), in obliging fo turbulent and fo implaca- 
ble an Offender to live in the Royal City under 
his Eye, for fear he ſhould engage in new 'Trealons, 
threatning him with Death upon his Diſobedience 
in this particular; which Condition Shimei himſelt 
gladly approved of, and accepted. Nor did it tall 
out without the ſpecial direction ot Providence, 
that being caught tranſgreſling this Command, he 
ſuffer'd the juſt Reward of his tormer, as well as of 
his preſent Guilt. 
Perhaps we ought to allow a place under thus ta- 
vourable Head, to the Action of Mary Queen of 
Hungary, Wife to the Emperour Sigiſmund, who 
having promiſed Indemnity to Hervatus, Governor 
of Croatia, by whom ſhe had been taken, and very 
hardly uſed; upon the Recovery of her Liberty 
is ſaid to have put her Husband upon revenging the 
Injury; alledging, That ſhe had no power to engage 
for him, though j might ſor her ſelf. Bonfin. rer. 
Hunger. I. 3. c. 2. I know not whether we may put 
in the ſame rank the Act of Timoleon recorded by 
Polyenus ; he was engaged in purſuit of Milarchus (d) 
the Tyrant, an impious Wretch, who had cheated 
many Perſons out of their Lives, by ſwearing to 
preſerve them, and afterwards deſpiſing his Oath. 
The Tyrant made an Overture of coming in Per- 
ſon to Syracuſe to take his Tryal, provided Timolzon 
would not be his Accuſer : Timoleon ſwore he would 
not; and on theſe Terms Milarchus came to Syracuſe : 
Timoleon bringing him into the open Aſſembly, ad- 
dreſſed him in the following manner, I will not accuſe 
you, for jo I covenanted beforehand; but I'll command 
you inſtantly to be executed: For he who hath dec iv'd ſo 
many to their Ruine, may juſtly be thus deceiv'd himſelf, 


— 


ſufficient to ſhew that his Determination is extremely wrong. 


trary to Reaſon, and the Syſtem of the Author. 


ſcelus te;at, poſſe conſtringi. 


(Plutarch. Demet. 
v. 10f, 102. 


5 (b) Jul. c. 74. 
( f) AHippoht. v. 6. 12. , 


Boox IV. Cn 
ook IV. CH 
XIV. In like manner a oy 
Foy n Oath doth not exclude caule, 
any tacit Conditions or Limitations Properly aj. law 
ſing from the Nature of the Subject. As ſuppoſe | — us 
have given a Perſon his Option to defire of me — ; 
whatever he pleas'd , it his Requeſt ſhall be either id 
unjuſt or abſurd, I am not tied by my Engagement — 
For he that makes an indefinite Grant to another likel 
before he knows what he will ask, preſuppoſeth that = 
the other Party will petition tor what is H ns 
. | \ S Foneſt marka 
what is Morally Poſlible, what is not Ridiculoys ſme x 
and what is not miſchievous either to himſelf. ct r 
to any beſides (1). Twas a good Caution of Phehy; Exp 
to his Raſh Son, « wh 
who 
— - - . * * 2 ire 
Ne dubita, Dabitur (Hgias puravimus undas) « : c 
Quodc unque optdyis; jed tu ſapient ius opta (e). el 
| * (rift 
I've ſworn by Styx, doubt not, I'll not refuſe em 
Whate're you ask, but with more Wiſdom chuſe « and 
: by thi! 
Such a Caſe as this gave occaſion to that noted Say. Nat he 
ing ot Hippohtus in Euripides (), which Tuly h purpoſ 
much commends, # yaoos' a %” i N fir avowlG, Oath, 
My Tongue hath worn, my Mind unſworn remain. ſuppos 
For it ſeems he had ſworn to the Nurſe, that he that G 
would keep ſecret whatever ſhe diſcover'd to hin, {MiſWacainit 
But when ſhe made a Propoſal of Adultery and In his Co: 
mer, as ceſt with his Mother: in- Law Pha dra, he denies tht ¶ the tor 
Add. Montaign's Eſl. I. 1. c. 7. his Oath oblig'd him to conceal fo foul a Villam. | XV. 
Though the Poet makes him ſo ſcrupulous as to r- in Oat 
cede from this Judgment, and to keep cloſe the Mat- {Mon of t 
ter in regard to his Oath (3), Nicomachus in 9. tion 
tius (g) makes the fame Exception, reſolutely dci the Ca: 
that be had given his Oath in confirmation of the h. en bis 
ricide, or that any tye of Religion Foe be able to Hot on 
hinder him from declaring ſo barbarous a Treaſon, im toc 
For it is indeed one part of the Duty and Obli do t 
tion of a Subject, not to hide any Deſigns that he Wow he 
thall obſerve to be carrying on againſt the Perſon care 
or the Government of his Prince. So Tully (Off. 1) 1 leanin 
It may ſo happen, that the performance of a promiſe to pre 
or an Engagement ſhould be prejudical to the Party» WE”: 'o : 
whom it was made, For if Neptune, as we have iti AF valior 
the Story, had not made good what he promiſed 1Mcakse 
Theſeus upon Oath, 'Theſeus bad not loft his Son Hiy Wi 
polytus. The Death of his Son being one of the thi: Wi 
777 zich. in bi 00 Th 
i hes, which, in bis Fiſion, he put up to Neptum I encraty 
(Comp. Euripid Hippolyt. Coron. v. 315.) Thyt cafcd, 
Promijes therefore are not to be kept, which vou 
burtful to the P*r ſons whom, in promiſing, Tou d (5) vy 
to ſerve. Add. Diod. Sic. | 1 
o ſerve . Diod. Sic. I. 4. c. 65. And thus Piecſt.! 
Herod ought not to have ſold the Head of Jon e ech of / 
Baptiſt to his Daughter- in- Law, for a Dance; e pn, 
* We rake 
— — — | — =>, pe 
(9) This Expedient was ſuperfluous, and could not have preſerved Demetrius from Per jury, if the Oath had been valid. but : (1) Our 
every one is indiſpenſibly obliged, as much as in him lies, to avert the Evil from others with which they are threarned unjully. BN hom | 
So that Demetrius might without any Ambages have delivered Mithridates from che Danger he was in. All this Mr. de Sac ss r. 
ſpoken in his Treatiſe of Friendſhip, p. 110, Ge. upon the Queſtion, Whether a Man may break his Oath to diſcover co ona 
Friend a Secret of that Nature, that he hazards his Life if he hides it from him? All that this ingenious Author has faid up be, 
this Subject, taking the Negative part, is void and of no force. The Reaſons which he himſelf alledges for the Affirmative e ur 
Ws i 
Mr. Barbeyrac's NOTES on S. 14. We (-) (ice 
(1) Our Author cites this Paſſage out of Ovid's Metamorphoſes, 1. 2. v. 101, 102. bur it is ſo far from eſtabliſhing, that ir . , 
tradicts our Author's Principles. Phebus ſuppoſes here, and the ſequel of the Story proves it plain enough, That an Oach mut £ is, wh; 
by the Waters of Styx was inviolable, although the performance of it was fatal ro him, tor whoſe ſake ir was made. This i ch 1 1 
| we 
(3) Curtins's Words are, Quibus juvenis [ Nichomachus) auditis, ſe vero fidem in Parricidio dediſſe conſtanter abnuit, nec 11 \ red 
4 ini 
| 700 to 
(c) Verſ. 36, . (4) Stratag. I. 3. c. 1 2. u. 3. Ovid NMetamorph. bee 
(e) Lib. 6. c. 7. n. ). 5 : ood. 9 N 12 Mat 
10 5 
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auſe, ſince there can lie no Obligation to what is 
unlawful; in ſuch a General Promiſe, this Conditi- 
on ought to have been underſtood, If ſhe deſir d any 
thing which he might lawtully pertorm (a). We 
end King Solomon not adhering to his Indefinite 
Grant; when his Mother ask d a Favour which was 
likely to turn to the prejudice of his Govern- 
ment (4), 1 Kings II. 20, &c. There is a very re- 
markable Story in Diodorus Siculus (b) which bears 
me relation to the Point now under Debate: X- 
« xes being warmly engag'd in proſecuting a new 
« Expedition againſt Greece, defired Themiſtocles, 
4 who was then in his Court, to be his Guide and 
« Director in the War, Themiſtocles conſented, up- 
on condition the King would ſwear, never to at- 
« txck the Grecians without him. A Bull being ſa- 
„ (riff d, and the Oath taken with the uſual So- 
« lemnity, Themiſtocles took a Cup of the Blood, 
« nd drinking it off, immediately expired. And 
by this means diverted Xerxes from his Reſolution. 
But here if Xerxes had no other Reaſon to alter his 
Purpoſe, he need not have been deterr'd by his 
Oath, in which Themiſtocles's Lite was a Condition 
ſuppos d; it being no more than if he had promis'd 
that Grecian Captain never to undertake any thing 
E:oainlt his Countrymen, whilſt he liv'd, without 
his Counſel and Affiſtance. So that upon his Death, 
] the force and virtue of the Oath died with him (5). 
1 


| XV. Although the Invocation of the Divine Name 
in Oaths, is to be adjuſted according the Perſwaſi- 
Won of the Perſon who ſwears, yet the whole Propo- 
ſition ſhall bear that Senſe Mich he who requires 
the Cath proteſteth to underſtand it in (c). For *tis 
Won his account chiefly that the Oath is taken, and 
ot on the Swearer's: And therefore it belongs to 
im too, to ſettle the Form of Words, and he ought 
do this ſo plainly and clearly, as both to ſignifie 
o he underſtands them himſelf, and to bring the 
Prcarer to acknowledge that he apprehends his 
leaning. And to conclude the Buſineſs, the Swearer 
Ws to * apr the ſame Words openly and diſtin&- 
8”, 10 as to leave no poſhble Room for Cavil or 
WE valion. Therefore, thoſe Wretches whom Tacitus 
Wpcaks of (4), in vain declined to attempt the Guilt 


of Perjury, when being conſcious to themſelves of the 
Wickednes with which they were charg'd, they trem- 
bled and faulter'd in their Oath, changing the Words 
with much Ariifice and Slight. So Ulyſſes and Dio- 


medes in Dictis Cretenſis (e), like true Maſters of 


Sophiſtry and Guile, {ware to the Trojans, T!:at they 
would ſtand by the Agreement they bad jettled with 
Antenor : By which Agreement they meant the Ar- 
ticles for betraying the City, which Antenor and 
they had adjuſted. As for that Form us'd in ad- 
miniſtring Oaths amongſt the Romans, ex animi ſui 
ſententia, according to their Fudgment and Opinion 
it is not ſo to be expounded, as it Oaths receiv? 

all their Force and Validity from the Notion which 
Men form'd of them in their Mind; but to ſhew, 
thoſe thai ſwore ought to perform ſo ſolemn an Act 
in the moſt ſerious Manner, and with the moſt real 
Intentions (1), not in the way of Diſſimulation, of 
Fiction, or of Sport. This too was an uſual Form of 
the Queſtions put by the Cenſors; as tor Inſtance, 
ex ani mi tui ſententia habes uxorem © Have you a Wife, 
anſwer me according to your real Mind © Which a Roman 
Knight once anſwering with this Cavilling Jeſt, I 
have a Wife, according to my Mind, not according to 
your Mind, incurr'd the Penalty of a Fine for his 
indiſcreet Wit. Cicero in his Academical (f) Que- 
ſtious, endeavouring to prove that human Know- 
ledge can reach no higher than Probabilities, in a 
very elegant manner alledgeth this and other the like 
Cuſtoms as Proofs of what he aſſerts. This is evident, 
ſays he, in the diligent Caution of our Anceſtors, who 
firſt required Men to fwear only according to the beſt 
of their Judgment; and then told to [the Party who 
took the Oath, that he ſhould be rendred guilty by it, 
only, if he knowingly deceiv'd. As likewiſe, when 
they order'd a Witneſs to ſay no more than that he 
thought, ſuch or ſuch a Matter, though perhaps be had 
ſeen it with his Eyes; and pronounc'd a Fact which the 
ſworn Fudges had examin'd and determin'd, not to be, 
but only to ſeem, or to appear thus or thus. Tis a 
Remark of the fame Author (2). 1. That what is 
ſworn agreeable to the Mind and Intention of him 
who requires the Oath, ought ſtrictly to be perform'd 
but what is not, may without Perjury be omitted. That 


*— 


; , perjur'd, an Oath that did not take effect. 


7 %, jdn 


een 
xt by tome bod 
5 Place, 


3. O73 4. aC 47 jub fin. & l. 3 c. 29 de Offi, 


| 2 (4) The Promiſe was nor granted with an Oath, Solomon did not ſwear, till having refuſed his Mother's Petition, he on the 
arp declared, that what Bathſheba came to do, ſhould coſt Adonijah his Life. The Rigour of this Prince is very had to be 
. culed, being againſt his Brother, whoſe evil Deſigus he might have prevented another way. See Mr. Le Clerc upon 1 Kings 


( 5) The Roman Lawyers ſay, That if a Man has promiſed with an Oath to appear before a Judgment Sear, and is prevented 
4 * lawful Reaton, he is not perjur'd. Qui jurato promiſit judicio ſiſti, non videtur pejeraſſe, [i ex conceſſa cauſa hoc deſeruerit, 
; — . 7 2, tit, 8, Qui ſatis dare cogantur, &c. Our Author here criticizeth upon the Reflection which Homer makes upon the 
mi llector, by which that Trojan Hero had promiſed to Dolon to give him the Horſes and Chariot of Achilles, Kai imo 
39. &c. He ſwore and was perjur'd, ſays the Poet. But our Author ſays, Hedlor ſwore only under this Tacit Condition, 
„e the forſes and Chariot, and if you return from the Battle ſafe and found, So that he underſtands by the Word bi- 


. Mir. Barbeyrac's NOTES on 15. ” : 
OT may quotes this from his Memory, and does not tell us where he had it. He has it from Aulus Gellius, where he 
E euss x g peaks was not a Roman Knight, but a captious Fellow. Moreover, the laſt Edition of Mr. Gronovius reviewed by 
4 _ che jeſt after a different manner, ſo that it had nothing offenſive for che Cenſor to puniſh, for he that made chis 
en ber h Jeſt faid only, that he had a good Wife, bur nor ro his Humour, for his Anſwer was, Habeo equidem, inquit, rem, 
reer, ite Ke animi mei ſententia, Vid. Cicero de Orat. I. 2. c. 64 & Fuſt. Lipſius Var. Lect. I. 1. e. 1. In fine, a famous La w- 
„„ d. ſoc y 2 trom this Vaſſage of A. Gellius, That Women were ſubje& to the Reproof of the Cenſors. See Mr. Tho- 
Ws " gba De Fudicio ſeu Cenſura morum, c. 2. 12, Oc, ; : 
F 4/00 1 arm 18, Quod enim ita juratum eſt, ut mens comciperet fieri oportet, id ſervandum eft————— quod aliter, id ft non fece- 
3 2 fein lum. Non enim falſum jurare, pejurare eſt : ſed quod ex animi tui ſententia juraris, ſicut verbis concipitur more 
„. 128 FARE perjurium eſt. Grotius and our Author have tollowed the ordinary Editions in the firſt Words, which import, 
I ſendis conc;perer fieri oportere. But ſeeing the Manuſcripts acknowledge the Word deferentis, which 15 nor there, as 
; cls teſtifies, the ſequel of the Diſcourſe ſhews plain enough, as I think, that it is a Gloſs which has been thruſt into 
bent 1 - y that did rot attend to Ciceros Reaſoning. The Example which is found in the following Words will 
I to doubt but that he treats of him that ſwears, and not of him that impoſeth the Oath. A Corſaire without doubr 
thi. „ay what he has promiſed with an Oath, or why doth he ſwear? *Tis then mens jurantis, and not mens deſerent is, 


: (a) M. | . 2 : 
(e U th. 14 6, Fre. (b) Lib. 11 c. 58 p. 48 A. Edit. Rhodom. (c) See Grof, l. 2 c. 13 ſ. 3 u, 2. (d) Hiſt. 4 c. 41. 
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is, if a Man happens to miſunderſtand the Party 
who puts him to his Oath, fo as to ſwear in a diffe- 
rent Senſe from what the other conceives, he is not 
perjur'd by Non- performance: For ſince the other 


Perſon had a contrary Mcaning, he muſt be a, 
pos'd not to have accepted of this Propoſal ma 


E 


upon Oath by the Juror; and without Acceptance 


there ariſeth no Obligation from a Promiſe. 2. 
it is not, as Tully goes on, always Perjury to ſwear 


2, For 


what is falſe ;, that is, to aſſert by Oath thro' ſome 
Miſtake what is really otherwiſe; But you are then 
perjur'd, when you fail in making good what you 
ſwore, cx anim tui ſentent ia, (as the Form is in our 
common Practice,) according to your real Sentiments 


and Perſwaſion. 


XVI. It hath been a Diſpute amongſt ſome of our 
Modern Caſuiſts, whether an Oath could be taken 
by Proxy (1); that is, whether one Man could in 
the Place and in the Name of another take an Oath 
which ſhould bind the abſent Party? On which 
Point our Judgment 1s this : As a Perſon may in his 
Abſence contract an Obligation, ſince Conſent ma 
as well be ſignity*d in Writing, as viva voce; 1 
there ſeems no Reaſon why an Oath likewiſe may 
not be expreſs'd in the ſame manner, Which, alter 
it hath been once ſolenmly recited, ſhall as fully 
oblige, as if the Party were there preſent, and had 
taken it by word of Mouth, Yet before it hath 
been rehcars'd in this ſolemn Manner, it ſeems al- 
lowable to revoke it; ſo that a Perſon who retracts 
an Atteſtation which he made upon Oath at a Di- 


ſtance, before it be convey'd to the place for which 


it was deſign'd, ought not to be look'd on as per- 
jur d. But in the common Proceedings of Courts 
in this Affair, there ſeems to be ſomewhat not ve- 
ry proper or convenient, as that the Proctors who 
rcad the Inſtrument, uſe ſuch a Poſture and Cere- 
mony, as it they were to ſwear in their own Name, 
and that, for fear they ſhould ſeem to be themſelves 
obliged, they change the concluding Clauſe of the 
Oath after this manner, So help him God. Whereas 


it might be ſufficient barely to recite the Oath of 


the abſent Party, as it lies in the Writing. How- 
ever, ſince it hath been with good Reaſon, the re- 
cciv'd Cuſtom of moſt Nations to render Oaths more 
Sacred and Auguſt by the Ceremonies of Religion, 


and by ſome Sign ot Devotion, to ſet the Awe and 
Reverence of the Divine Maze 
before the Eyes of the Juror, a 


more ſenſibly 
4 * Sacrifice, by 


approaching to the Altar, and the like Acts ot Wor- 
ſhip; therefore we are Opinion, that if the Matter 
be ot very important Concern, the abſent Party 
ought to be put to his Oath, with the uſual Solem- 
nity, in the place where he lives; eſpecially ſince 
the Caſe requires a Corporal Oath (2); which Name 
we cannot give to an Oath expreſs'd and convey'd 


in the manner we beſore delcrib'd. For it a 


much more to mvoke God as a Witneſs, in ch. 
midſt of thoſe Sacred Rites; which, not without 
ſome kind of Pious Horrour, ſignifie the Divine 
Preſence ; than to write fo many Words on Pa 

| * . > Per 
which never bluſh2th. And tis a Material Contide. 
ration, that Evidences thus given in Writing at ; 
diſtance, are by the Lawyers themſclves tang J. 

ſtimonia caca (a), Blind Teſtimonies, 

XVII. 0 It is a Queſtion uſually diſcuſed 
on this Head, Whether or no, and how lar an Heir 
is bound by the Oaths of the Perſon to whom be 
ſucceeds? In which Caſe this is certain, that jj by 
ſuch an Oath ſome other Party obtain'd a perſec 
Right, which ought to be ſatisfy'd either in whole 
or in part out of the Goods of the Dec eas d; tha 
the Heir is oblig d to ſee it fulfill'd: Since this 
Burthen or Debt inhering in the Poſſeſſion, paſſeth 
to him with it. But when the Oath hath given ng 
one a perſect Right, and the Obligation it ſelf wa 
founded barely m the Piety, Fidelity or Conſtancy 
of the Juror, then it's plain that the Heir doth nt 
ſtand bound, inaſmuch as he doth not repreſent # 
nother, as to thoſe Obligations which terminate ul- 
timately and ſolely in the Perſon Deceas'd. Thy 
tor Inſtance, if a Man hath ſworn or vow'd with 
an Oath, That he will faſt once every Week. That 
he will continue in Celibacy five Tears, or, That |: 
will undertake a Pilgrimage ie Holy Land, if te 
die before he hath tulfill'd his Engagement, his Her 
{hall by no means be tied to perform it. But the 
Caſe is different, if a Perſon hath been Heir er- 
preſly under ſuch a Condition, So likewiſe if 
Man hath ſworn, to give an Hundred Pounds yearly 
to the Poor for Ten Tears to come; and dies before 
the time is expir'd, his Heir ſhall be free from the 
Obligation; unleſs the former Grant conſerr d cn 
certain Perſons a Right of demanding the ſaid Sum. 
For he who makes a Promiſe, and doth not withal 
give the Party a Right of challenging it as his Dus 
intends to engage his own word only, and not his 
Eſtate ; and therefore upon his Deceaſe, the Obi: 
gation ſhall not in the leaſt affect his Poſſeſſioms 
or his Heir, unleſs an eſpecial Injunction to thel 
Purpoſe were added in the Will. Grotzus (b) o 
ſerves farther, That if ſuch a Promije confirm d 
Oath was in ſome reſpe& Faulty, ſo as to product 
Right, not in regard of Man, but of God only, thi 
the Heir ſhall not be charg'd with the a whe 
Which we allow, if it be ſuppos'd that the Part 
who ſwore, reſolv'd either out of a Point of Honou, 
or a Scruple of Conſcience, to fulfil ſuch a detective 
Oath, which he might, if he pleas'd, have utte!! 
evacuated, by alledging ſome Deceit, or ſome Fl 
unlawfully caus'd. For otherwiſe the Queſtion Þ 
inſignificant z we having above ſhewn that the Ju 
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taken by a Proxy. 


nary Formalities. 


(a) Vid, leg. . geb. I. 2. tit. 4. c. J. (5) Lib, 2. c. 13. f. 17. 


C1) Our Modern Law cal's it, Jurare in animam alterius. Mr. Hirtius recires here a Paſſage out of a Letter of lien ie 
Good K ing of Sicily ro Henry II. King of England, written in 1176, where that Prince ſays, That all his Time it has been 1 Cults 
in his Realm and among his Anceſtors, nor to ſwear himfelf, but it is all one to lift up our Hand, or cauſe another to life up b 
Hand for us in our prefence. Quum unum ty idem putemus Sacramentum, quod vel manu propria fit, vel in anima jubentis * 
ſentis juratur. That the Ancient Romans ſometimes ſwore after this manner, appears by an Example which Mr. Hirtius alecze 
of an Oath which Anthony made to Pompey by the Ambaſſadors he ſent to him, Lion. Hiſt. Lib. 49. Tit. Livius alſo tells us. 1 
C. Valerius Flaccus not being able to ſwear himſelf, his Brother L. Valerius Flaceus ſwore for him by the allowance of the 1 
nate and People, who eſteem'd ſuch an Oach good, and for the advantage of him for whom it was made. Plebeſq; ſrivit, i 7 
inde eſſet, ac ſi ide Adilis juraſſit, Lib. 11. c. 30. & ult. See what the Expoſitors of the Civil and Canon Laws ſay about 0⁴¹ 


1 . | p k' 
(2) Furamentum Cor porale, Or, 48 it 1s called in the Code, Furamentum corporaliter præſtitutum. See the Law cited about f 
Matter, S 11. n. 3 and l. 2. tit. 43. Si minor ſe maj rem, &c. leg 3. in fin. Tis an Oath that a Man takes himſelf with che 9 


Cn. 
— 


ror hi 
But w. 
or Co 
doth | 
ſeems 
that w 
Invoca 
a Com 
Perſon 
ſay tha 
to the 
call'd 
Charge 
Matter 
It ben 


hilft 


put un 
nevert] 
Decifry 
only tl 
Men, 
_ 
vidual, 
cannot 
ſelves: 


ions, o 


conleq 
Pact m 


perſon 


Porall. 


ſentin 
brande 
And fe 
Jace th 


many 


Roman. 


the Tit 


— 


(1) B 


their pre 


Very wel 
4 Upon WI 
W Oath bir 
cation fa 


(2) M 


ſcems to 


Wc. 19.54 


Lycurgus 


| ; THEIR 
In this 1; 


Cub. II. ; 


Of an 94 I 


135 


— — 


tor himſelf is not in this Caſe effectually oblig'd. 
But what if the Heir neglects to perform a Promiſe 
or Covenant under Oath made by the Deccas d, 
doth he hereby contract the Guilt of Perjury? It 
ſeems reaſonable to anſwer in the Negative, For 
that which in ſtrict Speech we call an Oath, or the 
Invocation of the Divine Vengeance ſuperadded to 
Common Engagement, paſſeth no farther than the 
Perſon of him who Swears (1). Since we cannot 
Cy that the Heir put a Slight on the Reverence due 
to the Divine Majeſty, becauſe it was not he who 
calbd God to Witneſs : And therefore he ſhall be 
Chargeable anly with breach of Truſt. It alters the 
Matter, if the Oath were taken by a whole People : 
It being the Judgment of many, That a People 
whilft they remain ſuch, are by their publick Oaths 
put under perpetual Obligation. Which Opinion 
nevertheleſs ſeems to us not altogether Clear and 
Decifive ; For an Oath and the breach of it affects 
only the Natural Will, or the Will of particular 
Men, and reacheth the compound Body, or Moral 
P-rſon, only by Communication from each Indi- 
vile The People therefore, as a Moral Perſon, 
cannot invoke the Wrath of God upon them- 
ſelves; but this is done by thoſe ſingle Natural Per- 
fons, of whom the Community was made up. And 
$ conſequently upon the Violation of a Promiſe or 
& Pact made by Oath in the Name of the State, thoſe 
E Perſons only ſhall be guilty of Perjury who Cor- 
& porally ſwore to the Buſineſs, if they are now con- 
ſenting to the Omiſſion of it; but the reſt ſhall be only 
branded with the Mark of ordinary Perfidiouſneſs (2). 
And for this Reaſon we ſhould be unwilling to ac- 
aud the Spartans of Perjury, in receding; after ſo 
W many Ages, from Lycurgus's Inſtitutions : Or, the 
Romans, in caſe they had inveſted the Cæſars with 


Brutus, of old, impos'd on the People to the con- 
trary. Which will appear yct more evidently, if 
we conſider, that this Oath conterr'd a Right on no 
Perſon; but the Deſign of the Romans in it was on- 
ly to lay a Reſtraint on the Liberty ot their Will, 
that they might not think of reſtoring that Form 
of Government which had prov'd ſo Unfortunate 
to them. By which means they might indeed bind 
themſelves, never to ſet up a Monarchy in Rome; 
at leaſt, ſo long as the publick Safety could be 
preſerv'd without it. For in this caſe the very Per- 
ions who took the Oath, muſt be ſuppos'd to be re- 
leas'd from it; becauſe then the Neccilities of the 
State, which is conceiv'd incapable of ſubſiſting 
without a ſingle Governour, render the Matter or 
Subject of the Oath Unlawtul. But their Poſterity, 
unleſs they repeated the Oath, could not be tied by 
it: as well becauſe their Anceſtors had no Author1- 
thus to impoſe arbitrarily upon them; as becauſe 
the Conſent ot Poſterity was wanting, as at preſent 
we ſuppoſe. Nor is it any Argument to the contra- 
ry to urge, that a Nation is reckon'd the ſame, tho 
the particular Members who compos'd it are all 
chang'd. And that therefore the Acts of paſs'd Ge- 
nerat ions ſeems juſtly enough to be attributed to 
the preſent. For the Acts of former Ages can then 
only be imputed to the latter, when ſome other Par- 
ty obtain'd any Right as the neceſſary Conſequence 
ot thoſe Acts. But in ſuch things as reſult to the 
whole Body from the Actions of particular Mem- 
bers, the Deſcendants in a People do not always re- 
reſent the Progenitors. As though a People have 
— heretofore eminent tor Martial Glory, yet 
their lazy and degenerate Race can claim no Share 
in their Triumph, or in their Fame. Yet ſtill the 
caſe would be quite otherwiſe, if ſuch an Oath as 
we are ſpeaking ot hath been ſolemnly renewed by 


8 


— _ * 


the Title of Kings, notwithſtanding the Oath which 


Mr. Barbeyrac's NOTES on 5 17. 
(1) Brdin, de Republ. I. 3. c. Alt. concludes hence very unficly, That Princes are not obliged to ſtand to the Treaties made by 
their Fredeceflors, though confirmed by Oaths, as Grot ius has obſerved, De Fur. Bell. & Pac. I. 2 c. 16 8 16 n. 4. For, ſays he 
e well, Nothing hinders but that the Promiſe may oblige the Heir, though the Obligation of an Oarh be purely Perſonal. 
Upon which Gronwins affirms, That a Prince and his Succefſar being one Yerſon, becauſe they both repreſent the People, an 
WE Oath binds the Suceeflors; but what I ſhall ſay wich our Author in the following Note, will make it appear that the Repreſea- 
Wy cation falls only upon the Engagement, and not upon the Oath that attends it. f 
0) Mr. Hirtjus declares here againſt the Notion of our Author, and much depends upon the Authority of Grotjus, which yet 
ems to make nothing for him. For this Great Man treating upon the Agreements made with rebellious Subjetts, ſays, Lib. 3. 
9.98. u. 1. That they may be confirmed by Oath, not only by the King and Senate, but alſo by the Body of the State, as 
cies and Solon made, the one the Laredemonians, the other the Athenians, to ſwear to obſerve their Laws, and, THAT 
7 HEIR OATH MIGHT NOT LOSE ITs FORCE BY ANT CHANGE OF PERSONS, they order'd it to be renewed every Year. 
5 this laft Caſe, ſays Grotius, we can't break our Word, when the Publick Good requires it, for the Eſtate may recede from itz 
| © Br, and the Terms of the Treaty may be ſo clear as ro admit of no Exception. Either I am much miſtaken, or theſe Words 
5 +4 20g the clear contrary to what Mr. Hirtius infers from them, as appears from thoſe Words which I have written in Capital 
ers, eſpecially it we compare them with the places quoted in the Margin of this Paragraph, viz. Grot. I. a. c. 13. 5 6. |, 3. 
| $2 j- lu ſhort, Grotius does not ſpeak at all of the Poſterity of chem with whom the Treaty was concluded, at leaſt, he 
. - one us know that the Obligation of an Oath has as much force upon Poſterity, as rhe Promiſe to ir annexed. The Reaſon 
WW... 4 Hirtius is no whit ſtronger. He ſays, a People may be ſworn, as a People. Be it ſo, yet the People which is to day is 
. e lame it was an hundred Years ago; it is only thought ſo, by reaſon of the Perperual Succeſſion of New Citizens, who fill 
+ © place of thoſe who are dead, or have left their Country, and the Continuation of the Government. So that he comes 
* 15 the rea] Engagements of His Anceſtors, by which he hath acquired a- true Right, and which are by Nature per perual, and 
5 nto that which muſt be looked upon as purely Perſonal. Now ſuch is the Oath here. In a word, the People that is to day 
| 47 ether relation to the people that liv d an hundred Years ago, than an Heir has to a dead perſon, whoſe Promiſes con- 
iſe 2 an Oath (as Mr. Hirt ius holds) are to be performed, nor upon account of the Oath, but upon the account of the Pro- 
* | or an Oarh is only a thing accidenral, a ſimple Confirmation of an Engagement, which were nor leſs valid without 2 
1 % 2 Religious Formality, which hath no other effect, than to aſſure him more of our Fidelity, with whom we reſolve to 
* = Word. The Example which Mr. Hirtius brings of the Iſraelites, who about 150 Years afrer the Death of Foſeph made 
8 4 at chat Patriarch had made their Anceſtors to 1wear, viz. to carry his Bones out of Aigypt into the Land of Promife. 
* mars gud lays I, proves only, that the Iſraelites did think themſelves obliged to perform the Promiſe of their Anceſtors, 
+ * 7 nothing chat infinuares, that it they had not done ir, they had been guilty of Perjury, We may ſay the fame of the 
. * the gi bein tes, ſuppoſing that Saul did it under a prerence that the Oath of Foſhya was null. But Mr. Le Clerc has 
_ Tn 1* d, that that Prince had another Prerence. See Foſ. 21, f, 2. As to Oaths which give no Right to a Perſun, as when 
han ok aving made a Law, ſwear ever after to obſerve it, it is clear that theſe are Vows which have no Force an ſarther 
Pohin he may pretume chat God accepts them, ſo that as no Perſon can oblige himſelf, bur as he judges it for his advantage, 
| "Rad en 3, bur that nor only poſterity, but che People irſelf, which hath engages icfelf by Oath to obſerve a Law, may 
2 enn Wogite 17 of they find it prejudicial to the End for which it was eſtabliſhed; for that exception is included in all En- 
i 1 : Which concein them only that enter into them, and we may believe that God no farther requires the conſtant per- 
1 e ov? Vows, See Lib. 1. c. 6 $ 6. and Lib, IV. Chap. VI. 5 15, aforegoing- 


. 


Poſterity, 


(t) See J. c. 13 89. following, 


(a) lib. 5p 3 „Comp. Anton, Matth de Crimin. tit, de Perjurio, n. 15. 


136 Of an OAT H. Book IV. 75 
= H. 
Poſterity, cach particular Man engaging for himſelf. XIX. It hath been generally the Cuſtom ta n. SP 
Bart + 6% q . 8 0 ' 5 'p . . rp . = 0 make ry” 
ut in regard to theſe publick Obligations, Sopho- ute of Promiſſory Oaths in publick as well ag; is lo f 
cles's Advice (3) might paſs tor a general Rule; private Cauſes, and perhaps more frequently ch m being 
| | was neceſſary (1). Concerning which, Authors — ter the 
Let nothing thus be ſworn beyond recall; obſerv'd, That ſome of them are taken to in * ligion 
For Men are frail, and human Thoughts will change, duce an Obligation, and are call d Fromiſſo a chat t. 
Antigon. p. 230. Species: Others are added to confirm ſome Ac and 91 
| ready in Being. Which Diſtinction is not to be rant C 
And 'tis no trivial Remark that which Joan. La- underſtood as if every Oath were not acceſſy to XX 
bardee makes in his Hiſtory ot France (a), That the another Obligation; but becauſe ſome Promiſe! 5 nels, v 
Leagues of Monarchs are more firm and ſacred, than clude an Oath in the Compaſs of the ſame Pro . pute b. 
thoſe made by Republicks, or Popular Governments : tion; as when one ſays, I ſwear to do ſo or * Parties 
Becauſe when one Perſon only engageth bis Faith, be is your,account : Whereas many times the principal Bug. Wl ©!" 
fruck with a more Religious Concern for the Obſerva- ſineſs is er apr in a different Sentence from the BY © by 
tion of it, than can affect each Man in a Multitude, Oath which confirms it. Now tis rightly obſery' mant 
where every one conſiders that but a little of the Pub- by the Expoſitors of the Roman Law, and tis m promi 
Ii Faith, if any at all, comes to his ſbare: By which more than we have already prov'd, That all Ca WJ" to 
Means all are eaſily induc'd to recede from the com- are void which Men apply to ſtrengthen any Bu. ſon thu 
-mon Engagement. neſs in it ſelf unlawful or vicious (2), and wich Nel 
XVIII. The Two Principal Eyes to which Oaths tends either to the impairing of the publick Good the De 
may be, and commonly are 1 are, either to or to the Prejudice of a Third Perſon, though at the may 
ſtrengthen and confirm a Promiſe by ſuch a ſolemn ſame time there are ſome ſort of Tranſactions which “ be 
Act of Religion; or to open a way to the clearing are, of themſelves, in Civil Cogniſance, Invali, ems 
ſome Fact, which is at preſent doubttul and cannot and yet are rendred good and effectual by the Ad. het, IM 
be conveniently made out any other way. And dition of an Oath (3). The reaſon of which is et . 
tis in this Senſe we ought to interpret Ariſtotle's becauſe they are not defective in their own Nature, WR" 
Definition of an Oath, when he ſtiles it (1), an un- but only capable of being eaſily turn'd to the harms e d 1 
demonſtrable Afſertion made with an Appeal to the theParty, who thus by ſwearing to them ſhews his ful 1 
Divinity; that is, an Aſſeveration, not demonſtra- Conſent and Approbation. For ſince any Man may WR Debt 
ted by any Arguments, but credited purely on Ac- wave a Privilege or Favour not deſigu d for his Be wih? 
ccunt of the Picty and Religion of the Swearer. nefit, he who thus refuſeth to lay hold on the Inv 9 1 
For when the matter may be prov'd by Evident and lidity of the Affair, and peremptoril Proceeds t l 22. tit 
Convincing Reaſons, *tis not fair or regular to have the confirming it by an Oath, is — A d to hare (3) 4 
recourſe to Oaths. On the other hand, when Oaths conſider'd very ſeriouſly whether it makes tyr hi 
are to decide a Cauſe, no ſearch is made after other Intereſt or not. | | A 1 — 
Proofs (2). Why Oaths are admitted only in deter- XX. Aſſertory Oaths or ſuch as are applied to the Laws in 
mining matters of Fact, not matters of Law or Deciſion of Controverſies, not to be terminated by (2) T 
Right, is very obvious. For we cannot ſwear other Proofs, are taken either by the Party con. ſi malit, 
whether a Thing be done. well or ill, but bare- cern'd in the Buſineſs, or by a Third Man: Thoſe 22 * 
ly whether it were done or not done. Which who ſwear to the Facts of others, are term'd Vit. 6077 
being once known; the Court may proceed upon neſſes (1); whoſe Honeſty and Fidelity, unlek eg. 2, 
the Points of Right and Law, by infallible Eviden- ſome probable Token render'd Suſpicious, are WI (4) Bu 
ces and Rules. As tor the Oath which the Judges Juſtice allow'd a very great Weight and Sway; ith *. 
themſelves take, it is not Aſſertory but Promiſſory; ing well ſuppos'd, that no Man of any Religion d Proceed 
tor they engage by.it, That they will give Sentente in Goodneſs will expoſe himſelf to the Divine Venge *Hlam poj 
the Caſe before them, as Juſtice and Equity ſhall di- ance, for the Affair of another Perſon : Yet is ita vie Wi wy 17 
rect. And this Diviſion ot Oaths into Promiſſory Conſtitution in moſt Civil Governments, not lightly ( ms 
and Aſſertory, may comprehend them all, with re- to admit Perſons to give Evidence in the Caule an advan 
gard to the two Ends or Uſes but now mention d. others, engag'd to them by nearneſs of Birth; wi 1210, 
= LD bao | — w—_— A, 
. (3) The Greck is, Avat, ges ni dd g & mou Tore a mant 
| Veiide 1 mvore Thy yy wulw | | _ 
Mr. Barbexzracs NOT ES on 5 18. or 
(1) The Greek is, Oęrde in ue Sieg ON pms avamder] Cr. Wo do it. 
(2) See § 2, 22. following, Winclinab]e 
\\ Mr. Barbeyrac's NOTES on & 19. dow not 
(i) Theſe fort of Oarhs are either unjuſt or raſh for the moſt part. To make them innocent, we ought moſt certainly d Care them 
know that the Deed or Omiſſion to which we are obliged, is allowable or innocent, whether it be a thing that depends on , zapponng 
and is in our power; and we oughs ro examine whether it will not bring us into ſome danger, though inconſiderable, of offene * willing | 
ing God, and breaking his Law, and if there be a neceſſity of Swearing. See the Treatiſe of Mr. Placette, I. 2. c. 4. & 25. 4 Placett, 
_. (2) The Words of rhe Law are, Secundum itaque pr edictam regulam, qua ubicunq, non ſervari fattum lege prohibenti cen umu de repay 
cer tun eſt nec ſtipulati nem hujuſmadi tenere, nec mandatam ull ius eſſe moment i, VEC SACRAMENTUM ADMITTI, Cod. J. I. tit. lr otend 
De Legibus, Cc. leg. 5. S 1. See alſo the Digeſts, I. 2. c. 14. De Pais, leg. 7.5 16. & l. 30. tit. 1. De Legat. leg · 113.94 vt tryin 
(3) Tis a Maxim of the Canon Law, That every Oath ought to be pertormed, which can be kept without any prejudice * „ if w 
our Eternal Salvation. On this accopnt the Engagements of a Woman, the Promiſes of a Minor, and other Acts which are" "id aq, 
by the Civil Law, are valid by the Pope's Sentence, upon the account of the Oath which 15 joyn'd with them. See the Decreis%s 
I. 2. tit, 24. De Juiej#rand0, c. 9, 28. & H 11. n. 3, 4, above. But Mr. Thoma ſius obſerves with reaſon in his Fundam. Jul. . 1) In 5. 
Gert. I. 2. c. 9.89, Ce Thar it is contrary to the Nature of an Oath, which, as our Author ſufficiently proves, is only al © „tet. C. 
cetlory to our Engagements, and that the Roman Clergy would by it uſurp a Power to correct the Civil Law, and the Sentence Miſter an 
of che Judges, as alto kinder that the Promiſes and Donations made to the Church, ſhould not be weaken'd by ſuch c N be cred 
ceptions. e.) want 
Mr. Barbeyrac's NOTES on 5 20. : de matte 
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Cuxb. II. | 


„bo ſtrong a Motive to Affection and Love: It 
king conſider' d that ſuch Perſons might eaſily {ut- 
vr their Paſlion to gain the Aſcendant of their Re- 
ligion (2). Nor was it altogether without Reaſon, 
at the Romans of old requir d Witneſſes of Wealth 
and Subſtance, eſpecially in difficult and impor- 
uſes (3). 

1 f oh Jews may likewiſe in his own Buſi- 
nefs, when tis his Intereſt to do ſo, ſolve the Diſ⸗- 
pute by Oath, and this cither by Agreement of the 
Partics (1), or by order of the Judge: For when a 
(ontroverſie ariſeth concerning ſome Due demand- 
ed by one Man, and denied by another, the Clai- 
mant may challenge the other Party to his Oath, 
promiſing to let fall the Suit, if he ſwears the thing 
not to be owing which is requir'd : And if the Per- 
ſon thus challeng'd be doubttul whether he can ſwear 
dearly and peremptorily to the Matter, as ſuppoſe 
the Debt was transferred to him from another, then 
he may return the Oath to the Claimant, engaging 
to pay it he ſhall ſwear it is his Due (2): And this 
giving and returning of the Oath between the Par- 
ties, may be made either in Court, or out of Court; 
ret with this difference, that out of Court I am 
not neccfſarily oblig'd to take the Oath when ot- 
fer d me, becauſe it implies a Contract (3); by 
means ot which I ſhall, upon my refuſing, become 
a Debtor: Put now no Perſon, who is not inveſted 
with an Authority over me, can compel me to a 


Contra& or Agreement which ſhall be Burthenſome 
to me (4). Whereas, in Court, when the Oath is ot- 
ter'd by one Party, the other ſhall not decline it, 
unleſs upon very weighty Reaſons z but ſhall either 
take it himſelf, or return it to his Adverſary. That 
is when the Judge conceives the Claim not to be 
Groundleſs, and yet there is no lull Evidence of the 
Matter ready at hand; then it one of the Parties 
thinks fit to refer the Buſineſs to the Conſcience of 
the other, the Judge may fairly look on him as Con- 
vict, who neither dares in this Religious manner 
to deny the Debt, nor yet, in Return, challenge 
the other to affirm it with the like Solemnity. For 
this ſtarting and boggling can be attributed to 
nothing but to his inward Conſciouſneſs of the 
Debt; becauſe if he pretend to tear that Men ſhould 
think he ſwears only on the account of Gain, 'tis 
eaſie for him to avoid this Suſpicion, by returning 
the Oath to the Claimant (5). It he is afraid that 
the other will be perjur'd (6), why doth not he 
{wear himſelf? Yet Plato in his Laws (a) admits of 
an Oath, only in ſuch Caſes where, according to 
the Judgment of Men, no Advantage can be got by 
forſwearing ,, but where any Profit may be reap'd from 
the Perjury, there he orders that the Proceſs ſhall bs 
manag d without Oaths. 

XXII. And laſtly, In ſome Caſes, when otlicr 
Proots are not ſufficient (1), the Judge may put the 
Party to his Oath, though he do not deſire it; and 


l. 22. tit. 5. De teſtibus, leg. 3. See the following Law. 


Laws in the order of Nature, Part 1.1, 3.tir. 6. Sect. 6. 


als eſt, nolle nec jurare, nec jus jurandum referre, ibid, leg. 38. 


eg. 2. 


%o poteſt, 


quibus nvnc ſolis uſurus fit 


. leg. 31. See Mr. Titiuss Obſervation in Lauterb. 338. 


! 
ol a" advantage in the Judgment of Men. 
h 4 (6) This is 

£ falſly ? W 


che manner ho 
cerned. This b 


worn fallly, he 
doit, we may 
WVlinable enou 
aw not wh 
Care themſel 
pong 6 
hing t 
4Placere 


e may preſume, 


* 
75 
* 


ws, 0 de rega 
14 a otending our weak Brethren. 
0 ty bu. 
Ness 
1 — l = declare the Reaſon 
41s, 


Dat be credited 
„ ©, 

1 ee " Proots, 

3 Itre , ſ _ a 

V, in 71; 7 Would wei 

F 14114 cauſis, 

(a) 1;; 


12 12. p. 95 C. Edit. IWoch, E cini. 


(2) The Latin of the Digeſts is, Teſtium fides diligenter examinanda eſt 


(2) The Roman Law ſpeaks thus, Alterum itaque eligat reus, aut ſolvat, aut juret = 
ſ malit, referat jusjurandum; & ſi is, qui petet, condit ione jurisjurandi non utetur, Fudici:jn Pr etor non dabit : æquiſſi ne enim hoc 
facit, cum non deberet diſplicere conditio juris jurandi ei, qui detulit, Digeſt. ibid. leg. 34. , 7. 


un amicus ei ſit, pro quo teſtimonium dat. Dig- 


(3) An locuples, vel egens ſit, ut lucri cauſa quud facile admittat, ibid 
| Mr? Barbeyrac's NOTES on 21. 
(1) So the Roman Law directs, Maximum remedium expediendarum litium in uſum venit jurisjurandi religio : qua vel ex padione ip- 
ſuam litigatorum, vel ex augoritate Fudicis deciduntur controverſiæ, Digeſt, Lib. 12. tit. 2. de Furejurando, &c. See Daumat's Civil 


Datur autem & alia facultas reo, ut, 


Manife/te tu pitudinit & confeſſio- 


(3) Tis a kind of Tranſactation ſay the Roman Lawyers (very well) Jusjurandum ſpeciem tranſactionis continet, Digeſt. ubj ſupra, 


(4) But when we have once accepted an Oath, we can't refer it. Fusjurandum, quod ex conventione extra judicium defertur, re- 
: Ibid. leg. 17. And in the very Moment that the Oath is taken, the Controverſy is at an end, fo that either of 
the Parties cannot retort 3 whereas, when an Oath is taken by the order ot the Judge, we may requ're a Review ot the former 
Froceedings, averring, that he hath new Matter to produce, and that he will only inſiſt upon that. Admonendi ſumus, interdum 
etiam poſt jus jurandu /n exattum permitti conſtituti-nibus principum, ex integro cauſam agere, ſi quis nova inſtrumenta ſe inveniſſe dicat, 
Quod fi alias inter i ſos jure jurando tranſactum ſit negotium, non concedit ur eandem cauſam retractare, 


(5) Nevertheleſs, Plato, as our Author obſerves here, allows not an Oath in all affairs of Intereft, and where Perjury may be 
See l. 12. of the Laws of this Philoſopher, 
a nice queſtion, Whether an Oath may be required of a perſon, when we have reaſon to believe that he will ſwear 
- e ſpeak not here of a Judge, for as Mr La Placette ſpeaks very well in his Treatiſe of an Oath, |. 1, c. 13. The 
n Certain Caſes order an Oath to be adminiſter'd, and he muſt conform himſelf to them without troubling himſelf about 
v they who take the Oath, can do it. They alſo ſuppoſe, without doubt, that ſome conſiderable Intereſt is con- 
Wi. ur, n, eing allow'd, I am of Mr. Thomaſiuss Opinion, who ſays, that this Queſtion is more curious than profitable, In- 
87. 7 ur pr. Divin f. 2 c. 9. For we cannot be certain that any one reſolves to forſwear himſelf ; for though he have often 
may have repented, and may reſolve never again to commit ſuch a foul Crime deliberately; but it he threatens 
believe, that he does it, that we may not put him upon ſwearing. | 
gh ro do great Wickedneſſes, and yet dare not ſwear, either through ſome ſcruple of Conſcience, or through J 
at monſtrous pretence of Piety, which they make after their way, tho they are tree, as they think, to accommo- 
ves to another's Intereſt as far as they can without falling into ſuch enormous Crimes as incenſe the Deity. Further, 
, Thar he, for example, who denies a Debr, or thing truſted, can't be convicted judicially ; and he 
9 Ciear himſelf by Oath, is it not almoſt the ſame thing, as if he had ſwora falſly; ſince he is willing to do it? Mr. 
© Owns, that what ſuch a perſon adds to his horrible diſpoſition by ſwearing aRually falſly, is ſo ſmall a thing as is not 
"ded, ver he determines, that an Oath ought not to be adminiſter'd in ſuch a Caſe, tor fear of provoking God's Anger, 
Bur the fear of Scandal does not indiſpenſibly require that a Man ſhould loſe his Goods with- 
all ways poſſible to recover them, if it be à thing of Conſequence, as we ſuppoſe here it is. Beſides, the Scandal is 
why we will have the Party ſworn. As to God's Anger, that is nor ſo much excited by the out- 
» S by the inward Diſpoſition, which in this Caſe is ſuppoſed full and entire, and is looked upon as the Act. 


| 2 Mr. Barbezrac's NOTES on S 22. ü 
ter Abr 17 contrations, necnon Cet iam] in ceteris cauſis, inopia probationum, per Fudicem jurejurando cauſa cognita res decidi 
Ta 1. 1. De rebus creditis & jurejurando, Leg. 3. This Law is ordinarily quoted, as if ir meant that a Fudge may ad. 

ch when chere is an halt proof on the ſide of one of the Parties, as for Example, but one Witneſs, who may 

„ Foogh he be a Senator. But Mr. No9dt has well ſhewed in his Prebabilia Juris, I. 3. © 6. that inopia probationum, 
's when there is ſuch Proofs on both ſides, that the Judges know not how to determine. For when a 

gh down the Balance, we ought not raſhly ro adminiſter an Oath. See Digeſt. l. 12. tit. 2. leg. 31, where 


p. 948. Edit. Steph. 


I may add, That there are Men who are 


1 8 this 


; 
[ 
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this either that he may poſleſs hiniſelf of ſome Right, 
or clear himſelt from the Suſpicion of ſome Fact. 
But here it muſt be obſerv'd, that 'tis never the 
Cuſtom to offer theſe Oaths, when either Capital Pu- 
niſhment, or any grievous Inconvenience, muſt be 
the conſequence ot confeHſing the Truth. For, be- 
fides, that it looks very hard to bring a Man into 
ſo dangerous a Necellity, on the account of an un- 
certain Fact, as that he muſt either deeply wound 
his Conſcience, or incur ſome very conſiderable Da- 
mage; little truſt is to be given to an Oath thus 
exacted, the Minds of Men being always ready to 
entertain this Hope, 'That God Almighty may again 
be appeas'd, whoſe Mercy even the Perjur'd Sinner 
is not forbidden to implore! *Tis a good Remark 
of Libanius (2), He who dejpairs of all other Means, and 
hath but one Remedy left, which is not to be obtain'd 
atherwiſe than by Hing; will certainly dare to change 
one Danger for another ,, knowing the preſent Miſchief 
which is before his Eyes to be unavoidable z, but, as for 
the future Evil, often flattering bimſelf, that he ſhall 
be able, by Worſhip, Sacrifices, Gifts and Oblations, 
to bribe Heaven into a Pardom. But for an account 
ot thele ſeveral kinds of Oaths, the Writers on the 
Civil Laws are to be conſulted at large (3). 


XXIII. In relation to the Breach of Oaths, this 


Queſtion ſtill remains to be reſolv'd, ſince it is 
uſnal in Civil Governments to bind Men by 
Oaths to the faithtul diſcharge of their reſpective 
Truſts and Employments, whether he is always to 
be deem'd guilty of Perjury, who hath neglected 


any one part of this Duty? Where the Controverſie 


is not about thoſe Caths which regard ſome peculiar 
Act; as, when a Man gives his Evidence, denies 
a Truſt, forſakes a particular Promiſe, and the like: 
(For he who violates theſe, ought, no doubt, to be 
branded as forſworn.) But about ſuch in which the 
Party binds himſelf to many Things together: As 
when Perſons are admitted to any Office, to be diſ- 
charg'd by different Performances. And here there 
ſeems to be no reaſon why we ſhould ſcruple to 
take the Aſhrmative fide, in caſe the Breach was 
made againſt Knowledge, and with deliberate Wick- 
edneſs. Only, that there are different degrees of 
Perjury, as well as of other Crimes. For as he is 
rec kon d le's guilty, who hath tranſgreſs'd a Law or 
two, than he who hath at once renounc'd all Crvil 


Government, or hath committed Treaſon againſt | 


his Prince; ſo he who hath violated the whole ſum 
of his Duty, contracts a more heinous and aggrava- 


ting Perjury, than he who hath broken only a 


part (a). Nor ought we to give any heed to thoſe 


Book Ix 


Authors, who are of opinion, that Perſons in thel 
Circumſtances, may be abſolv'd from the Sin of Per 
jury, by ſubmitting to the Penalty of the Law. Fa 
unlets when the Obligation was firſt entred un 
it was expreſly left to the choice of the Perſon 8 
ther to perform what he promis d, or at a certan 
Price to purchaſe the liberty of doing the contr;, 
ry (b), the Puniſhment ſhall by no means rende 
him clear from the Crime (1); as we ſhall make c 
more at large hereaſter. Thus he who hath ſufferd 
a Whipping for Thievery, is no leſs a Rogue (2 
than it he had never felt the Laſh. 
XXIV. What is uſually canvaſs d amongſt Author 
about the Diſpenſations, and relaxations of Oat; 
and of Vows, may be wholly determin'd by the fi. 
ing two Principles or Rules. The firſt, That a be. 
ſon, who in regard both to his Actions and his pol. 
ſeſlions, is under the Government ot another, cn 
diſpoſe of nothing to his Governor's Prejudice; a 
if any ſuch diſpoſal be made, it ſhall be lawful fr 
the Governor to revoke it. The other is, That he 
who is inveſted with ſuch Authority over any ba- 
ſon, may, as he ſhall think convenient, retreng 
and confine any Rights, which the Party under hi 
Direction hath already obtain'd z and much mare 
thoſe which he ſhall obtain hereafter. Whence i 
appears, that the Acts of Superiors are not ot ſuf 
cient force to hinder the Performance of an Oat, 
ſo tar as it was truly Obligatory : That is, an Ou 
not detective in it felf, and made about a thy 
which the Juror may diſpoſe of at his Pleaſure, ar 
not be diſannull'd by a Superior. Thus the Rona 
(c) Senate could not revoke the Oath which Reguls 
made to the Carthaginians, engaging him to retum: 
Though indeed in this particular Caſe, there was+ 
nother Reaſon ; inaſmuch as Regulus was now ut 2 
Condition of Slavery under his Conquerors, and there 
fore the Romans had loſt all their Power and At 
thority over him. But when the Subject of the 0 
is any Thing or Action falling under the Diedr 
on of the Superior, it ſhall then borrow all it 
force from the Superior's Conſent, either Tacit a 
Expreſs; and he may, if it diſpleaſe him, declar 
it Null and Void. Nor is there the leaſt dang? 
ot Perjury to be fear'd, when an Oath is thus e 
vers'd. Since the Perſon under Government ougit 
to have M. his Governor's Approbatr 
on as a neceſſary Condition. Nor doth the &. 
berior ſin in thus cancelling what the other bx 
worn; becauſe he only exerciſeth his Right in hir 
dring the Interior from acting in Prejudice of \ 
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(2) Libanius's Greek is, "O7y 5 nw la ima 6 £5 Um me, oy d Ira wy {avoriuey yep. o N mr 
zivdvvoy «ymAratlowyT xurdive* 7 al & GO Sul a Qunny eidtvs, ume 5 ine Ad eVUny amgay* ws X e, 
BIEXTUCUSy ty PLD V. lege. N N avamuacy, ov Mu WING dV 1,740 Kudo TSS e- EmuTE Ty ws THY aun, 4 
nite, Ts I To over £v2vg ifteuralt Ne 5 An νu¹ν, THY tm TREDUY Kelves, 297 aUTY xi. * 

) Such is the Oath called Furamentum calumniæ, or de Calumnia ; which conſiſts in this according to the Roman Law, 
both Parties ſwear when they enter their Action, that they act honeſtly, (i. e.) the one, that he believes his Demand well grow 
ed, and the other, that his Defence is juſt, and that neither of chem deſign to find out Tricks and Evaſions to hinder ot * 
equitable Determination. See Cod l. 2. tit. 59. De Jure jurando propter calumniam dando, and the Novel 49. c. 3. § 1. But 10 
this Oath is often an occaſion of Perjury eicher to the Plaintiff or Defendant, and ſometimes to both, it is wich much fes 
baniſh*d moſt Courts. Another ſort of Oath famous in the Roman Law is Furamentum in litem, when the value of a Debt bf. 
ferred to the Oath of the Creditor, and the Debtor is not allowed the ſame privilege, becauſe he is a perſon not to be credit 
or is guilty of ſome groſs ſault. See Digeſt. 1. 12. tit. 3. de in litem jm ando, & Cod. |. 5. tit. 53. Mr. Thomaſius in his D:fſerta 
De pretio affeFionis in res furgibiles non cadente, reprinced at Hall in 1707, ſpeaks many curious things on this Subject, and " 


may rectifie the Notions of our Modern Lawycrs. 


Mr. Barbezrac's NO Es on 5 23. 


(1) See Lib. 8. c. 3. 4, at the end. 
(2) See Lib. 2. c. 9. 5 G. above. 


(a) Tet add Sanderſon de Oblig. Jurament. prælect. 3. f 18, 


Wales and Henrietta, in Gramond. Hiſt, France, B. 16. Artic, 23. 
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(o) See the Articles of Marriage between Charle 
(e) See Exot. I. E. c. 13 . 22, 0.1, 2. 
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uſt Prerogative. And 'tis the ſame thing as to the 
Xullity ot the Oath, whether the Superior Prohi- 
bins all Oaths on ſuch certain Subjects beforchand, 
ir whether when they have been already made, he 
worbids their Pertormance, Though, in the former 
(ale the Inferior incurs a very heinous Guilt, in 
tus raſhly preſuming to ſwear againſt the Prohibi- 
tion. The Father, by the F-wiſh Law, Numb. 
XXX. 4, Cc. was allow'd to revoke the ſworn Vows 
o his Daughter, whilſt under his Direction; the 
Husſband ot his Wife, the Maſter of his Servant, i! 
they thought Convenient : For othetwiſe, the Par- 
tics here who were to live m Obedience, might by 
frearing and vowing have render'd the Power of 
their Governours wholly uſeleſs. Nay, Leo Muti- 
neui (a) Reports, That if any perſon had entred on 
im Oath or Vow of what kind ſjoever, and afterwards 
on good Reaſons repented of it, aud if it did not 
tad to the Prejudice of a third Party, the reaſon of 
bis vetractiug having been produc'd and approv'd, he 
might by one Rabbin, or three other Men, Le abſolu'd. 
Another way there 1s by which the effect of an In 

ferior's Oath may be made depend on the pleaſure 
of his Superior; namely, if the Superior ſo conſti- 
tute and ordain, that what the Interior ſhall ſwear 
in ſuch a particular Caſe, ſhall not be valid till it 
hath receiv'd his Approbation. And thus in the Ci- 
vi! Law, under the Head of Oaths, it (6) is inſerted 
as a neceſlary Caution, That the Right of Superfor's 
1s always excepted in the Caſe of Swearing : Or, that 
all Oaths are to be conſtrued with a Salvo to that 
Right. Now it is evident in all theſe Inſtances, 
that the relaxation of an Oath can only be made 
by him who is inveſted with Authority over the 
Swearer, and with ſuch Authority, as implies 
in it this degree of Power. And therefore it 
was of old very properly clain''d and executed by 
the Roman Emperors: As appears from l. ult. D. ad 
municipalem (2), where Autoni nus and Verus diſpenſe 
with a certain Perſon's Oath, who having ſworn never 
to come into the Aſlemblics of his Order, was after- 
warcs created Duumvir : Becauſe a Subject cannot 
by any Oath of his, with-hold his Service, when 
requir d by the Commonwealth. And fo Tiberius, 
in Hueton (c), granted a Roman Knight the Power 
ol being divorced from his Lady, whom he had ta- 


em. 
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extended, as to reach the preſent Caſe, where t 
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ken in Adultery with his Son- in-Law, though he 
had betore ſworn never to put her away. The Em 
peror declaring, That the Oath could not be Jo far 

e Vife 
by jo Infamous a Crime bad rendred her ſelf unwor- 
thy of cobabiting any longer with her Husband. At- 
terwards the Chriſtian Emperors very frequently de- 
legated the Bithops to preſide and to determine in 
the Aﬀair of e ee that if any Scruple 
ſhould happen to ariſe, the opinion of their Sancti- 
ty and Goodneſs might ſatisfie the Minds of leſs 
Intelligent Judges. Yet it is too notorious how ex- 
travagantly ſome Eccleſiaſticks, and eſpecially he 
who pretends to be the chief of that Order, the Bi- 
ſhop of Rome (3), have ſtretch'd this Privilege, and 
what a Flood of Miſchiefs hath overſpread the Chri- 
ſtian World, from its Abuſe. And indeed, ſince 
we are to proceed by the Principles of Law in de- 
termining what kinds of Oaths may be releas'd, and 
for what reaſons, I know not why the Clergy ſhould 
aſſume more Authority in this Point, than the Men 
of the other Profeſſion. 

And tarther, ſometimes when an Oath cannot be 
made void on the ſide of the Swearer, the force and 
efficacy of it may yet be ſtop d by the Superiority of 
the Party towards whom the Oath is directed, aud who 
obtains a Right upon it; either by taking this Right 
from him, or by forbidding him to make uſe of it 
in receiving what the other hath ſworn to pay. And 
this may be done either in the way of Puniſhment, 
or on account of the Publick Advantage, by virtue 
of the Superior's Prerogative. In which caſe the 
Swearer is free from all danger of Perjury, becauſe 
he is not the occaſion of the Non-pertormance z 
and he is releas'd from all neceſſity of fulfill ing 
his Oath by the Party, who either in a direct, or 
in a more eminent and extraordinary Manner ac- 
quir'd a Right by virtue of it (d). To conclude, 
a Prince, who upon juſt Reaſons diſpenſeth with an 
Oath, doth not commit the leaſt Sin, in thus hin- 
dring an A& which was ſolemnly undertaken with 
the Invocation of the Divine Majeſty, from pro- 
ducing its Regular Effect: Though the Subject may 
ſometimes incur a Guilt, by raihly uſing the Name 
of God to confirm an Act, which he ought to have 
known was prejudicial to the Right of his Superior. 
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- eh regrer to Magiſtrates and Princes, 

a (4) De ritibus 

- ) Comp. Gree, loc. Cit, Set, 20. n. 3. & ad Mat. 5. 37. 
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Heb: æorum, par. 2. c. 4. ſ. 4. (5) Vid. Juſ. Can, c. 19. Add. tit 55.1. 2 feudorum. 
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W (2) The Latin is, Imperatores Antoninus & Verus reſeripſerunt gratiam ſe facere Furisjurandi ei qui juraverat, ſe ordini non inter- 
| futurum, & poſtea Duumvir creatus eſſet, Digeſt. |. 50. tit. 1. ad municipalem, & de incolis, leg. 38. 
3) See Mr. La Placette's Treatiſe of an Oath, I. 2. c. 24+ It is evident, that an Oath is one of thoſe things by which the 
ergy have moſt eflettually advanced their remporal Incereſts, and encroached upon the Rights of che Magiſtrate, Before the 
+5 were Chriſtian, an Oath was never required of Wirnefſes, Twas Conſtantine that made the Formality neceſſary. See 
r. Thomaſius's Diſcourſe, De de Furidica, c. 2. $ 61, Ce. and in his Fundam. Fur. Nat. & Gent. I. 2. c. 9. $3. After the uſe 
introduced into the greateſt part of the Affairs of Life; and as the Clergy took upon them the right of judging 
of Oaths, they by that means took upon them the Cognizance of almoſt all Civil Cauſes. We know that the Pope 
is aſſumed the authority of diſannulling Treaties moſt ſolemnly ſworn to, as Eugenius IV. did in favour of Ladiſſaus King of Hun- 
3 Sultan Amurath I, and to abſolve all Subjects from the Oath of Allegiance made to their lawful Sovereigns. In a word, 
- ergy have omitted nothing in this reſpect, no more than other things to ſtrengthen and increaſe their Power under the 
me of Spiritual, which they have extended to the utmoſt, and accordingly have lefſen'd the Temporal, which they have letc 


(e) Nber. 33. 
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140 Of the Power of Mankind over Things. 


Book IV, ll Ci: 


C H A P, III. i 10 ¹⁸ 7˙ 


Of the Power of Mankind over | the | Things [of the World.) 


I. The greateſt ot of the Law is employed about 
worldly Things. 8 
II. Man 40 other Creatures by Gods Ordination. 


III. Man docs uo injury by deſtroying Vegetables. 


8 UC H is the Conſtitution of Man, that it can- 


not be preſerved by its own Internal Subſtance, 
but needs continually to take in the afhiſtance of 
certain Things from without, as well for its Nou- 
riihment and Support, as for its defence againſt thoſe 
many Enemies which ſeek to ruin and diſſolve its 
Frame. Again, a great part of what the World at- 
fords, turns another way to the Service of Mankind, 
in rendering Life more commodious and more eaſie. 
Heſiod. Op. & Dier. I. 2. 204. For Riches are the Soul 
of feeble Men (1). Now with regard to theſe Matters, 
a Multitude of Buſineſs and Tranſactions pals be- 
twixt Men, and large Occaſion is adminiſtred to 
Controverſies and Strifes: And leſt the Common 
Peace of Mankind ſhould be diſturb'd by ſuch Diſ- 
putes, as the Law of Nature hath with due Cauti- 
on provided, ſo the Civil Ordinances of moſt Na- 
tions are in this reſpect found moſt carcful and ſo- 
licitous. For the fall illuſtration of which Subject, 
we ought firſt of all to enquire, by what Right it 


is that human Race claim the diſpoſal of other 


Creatures, whether Animate or Inanimate ; for their 
Uſe, their Conveniency, or their Pleaſure; as hke- 
wiſe on what Principle this power is founded, in re- 
ſpe& both of the Creator, and of the Creatures 
themſelves, which Man not only uſeth, but very 
often perverts, embezils and deſtroys. 
IT. It is therefore beyond Diſpute, that Almigh- 
pl God, inaſmuch as he is the Maker and the Pre- 
erver of all Things, doth likewiſe hold, as it were, 
an Originary and Super-eminent Property over all, 
and they belong ſo ſtrictly to him, as that no one 
can pretend to the leaſt Right in them, without 
his Permiflion or Conſent. Concerning which do- 
minion or Property of Almighty God, Philo the Few 
(lib. de Cherubim ) p. 97. Ed. Genev. treats at large, 
and with regard to that Superior Right, call'd the 
Right which Men hold over Things (1), Hufructua- 
ry only. Yet becauſe he himſelf ſtands in need 
of no Foreign Succour, and becauſe it is not pofh- 


"© O_o I... 8 — 


105 ml 
ture, 7 
(lorio! 
this be 


IV. Some doubts about killing and eating Liz; makes 
Fits Creatures, l Grant 
V. Which yet is maintained. nend f 
VI. The abuſe of our Right over Living Creaty,, ule Ol 
is to be reproved, rd: 

. were, 
for any thing beſides to make an Addition to his Gnce t. 
Happineſs ; therefore this Goodneſs inclin'd him to Privile 
be bountitul and gracious to his Creatures, and ti to hav 
give them the privilege of uſing each other for thei fry fo 

mutual Benefit. But Man eſpecially hath inſoextr; Git. 
ordinary a manner taſted of the Divine Favour, thi thority 
all other Creatures are by a Common Strain of Spech tion Gt 
ſaid to have been at firſt made for his Uſe ai on, NO! 
vice. Though this Right of God over all thing mg I. 
is very different from the Right of Men to the Earth, 
fame Poſſeſſions. So that the Reaſoning of Dis hath en 
genes the (a) was falſe and vain, when he thus ar Allow: 
gued, All Things belong to the Gods; Wiſe Mr ny Per 
are the Friends of the Gods; all Things are commu bound 
amongſt Friends; therefore all things belong to Wi: Wi 3 
Wthe Di 


Men. Yet it is too bold and arrogant a Pretenſon 
in ſome Authors, whilſt they tell us, That jhoull RE® 
any thing fail of turning to the advantage of Mar: et bri 
kind, it muſt follow, that ſuch a thing was created 
in vain, and that tis hence apparent, that the 
whole World is the common Poſletlion of human 
Race, and what they may (if thus taken as a g. 
neral Body,) not unjuſtly term their own, Thi 
was Ariſtotle's Miſtake ; If then, ſays he, Natur 
(b) makes nothing imperfectly, and nothing in vain, ſt 
muſt, of neceſity, have made all theſe things for th 
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ſake of Men, Lucian (c) delivers himſelf to the ne 
ſame Purpoſe ; Had not Men been created, the cf eam 
quence of the Omiſion had been no leſs than this, Tit AS” th 
all the Grace and Beauty of the reſt of the Worll, In 
had ſhone without a Witneſs er Beholder ; and tlat 90 


nion 


the Gods themſelves had deſpis'd their own Mealtb, 


Nenware Þ 1X1 mAtTaAL Seirhotm Cem. 


Mr. Barbeyrac's NOTES on 5 2. 


(1) Seneca uſes the ſame Expreſſion, as Mr, Hirtius has obſerved, Uſufructus noſter eſt, cujus tempus ille arbiter muneris ſu tn 


the ſame, our Author quotes ir in the next Chapter, $ t. 


ſhop of Londonderry, and ſince Archbiſhop of Dublin. 


(3) Monta'gne in his Eſſays ſpeaks ſomething like this, 1. 2. c. 


it, vyr their cad is more confiderable than our Preſervarion. 


(a) Apud Dingen. Laere,! Gf. 37 ubi vid. Menag. 


Mr. Barbe rac NOT ES on Chap. 3. $ 1. 
(1) See Gronovius's firſt Note on Grotius, l. Os I. SI1. The Greek of Aale 0 


not worth the enjoying (2). But certainly the get den 
Frame of the Univerſe might, in all appearance, n 
have been more compendiouſly erected and adomò i * tha 
had it been the Intention of its Author, to make Mee 
nothing but what ſhould in ſome reſpect or othet | be 
ſerve the Occaſions of Men (d) (3). And it vas . ood, 
ill ſaid of Seneca, Nimis (e) no; ſuſpicimus ft din — i 
3 om t. 

Neſe ( 

em a 


r. 

perat, Conſol. ad Marc. c. 1c, As for that paſſage of Euripides which Mr. Hircius joyns to ir, beſides that the Notion 5 77 i 

| es it it (5) T 

(2) See an Engliſh Treatiſe written by Mr. Boyle, cail'd a Diſcourſe concerning the final Cauſes of natural things, the Exrf res, f 

of which may be found in the univerſal Library, Tom. 9. p. 63. And alſo a Treatiſe, De Origine Mali, written by Dr. Kim br ch -= 

us, Io 

: | | 12. He makes me to underſtand by his Diſcourſe upon an Ne upo 

Foundations theſe great Advanrages are built, which he prides himſelf to have over the Creatures. He perſwades himſe 1 e Legil 

thus admirable Architecture of the World, conſiſting of the Celeſtial Arch, bedeck'd with the inextinguiſnable Lights of the thly C 

and Stars moving fo ſwiftly above our Heads, the prodigious Fluxes and Refluxes of the vaſt Ocean, were at firſt created,“ 

have co. tinucd fo many Ages for our Convenience and Service. Mr. Bayle alſo in his Thoughts about a Comet, p. 226. cites 40. cih u. 

ther pallage of Sereca, where the Philoſopher ſays, that the Cares of Providence do indeed extend to us, and we have 2 part bem in 

. | : Ft quanquam majus illis | Soli, Lune, & ceteris celeſtibus) MF 2) Oy 

ſitum fir major, adtus [ui fruftus, quam ſervare mortalia, tamen in noſtras quoque utilitates a principio rerum premiſſ.c mens eſt, he Veget 
odo muna datus, ut appareat curam mſtri non inter ultima e Je habitam, De Benefic. I. 6. c. 23. | 

| ) A 

(6) Po itic. J. 1 c. 8 p. 304 C. Edit. Pariſ. (c) Prometh p 181 tir. r. Edit. Anſt. (4) See the Aonourable Mt. By .. 

Diſſertation concerning the final Cauſes of Natural Things. See Archbiſhop King's Treatiſe de Origine Mali, c. 41:3 1. 5. 38 


(e De ita, 1.2 C. 27. Add Chyrn de la Sagelle, | 1 c. 4. u. 3, 4, 5: 
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«bis videmnr, propter quos tanta movcantur: We are 
10% much taken with the admiration of our own Na- 


(Glorious Works move only on our account. Yet let 
tis be as it will, thus much is evident; That Man 
makes his advantage of other Creatures, by the 
Grant and Licence of Heaven: As we may appre- 
zend from this caſte Argument, That without the 
ae of thoſe Things, human Life could not be pre- 
#1", for which Service, ſome of them do, as it 
were, treely deliver themſelves up into our Hands. 
once then God Almighty hath conterr'd on Man the 
Privilege of Life, he is at the ſame time ſuppos'd 
10 have allow'd him the uſe of every thing neceſ- 
ſry for the keeping and maintaining of that his 
Git, The ſame (a) Truth is confirm'd by the Au- 
tority of the Holy Scriptures, which expreſly men- 
tion God's inveſting Man with Power and Domini- 
on, not only over Vegetables, but over every Liv- 
mg Thing, produced either in the Air, in the 
Earth, or in the Sea (6b) (c). Yet this Conceſſion 
hath not the force of a Command, but only the 
Allowance or Indulgence of a Privilege; which a- 
ny Perſon may uſe fo far as he thinks fit, but is not 
bound to exerciſe it at all Times, and upon all Oc- 
Wcations, For otherwiſe Man would oftend againſt 
Wthc Divine Law, ſhould he negle& any Animal 
Wo irce, or ſhould he let any opportunity 
Wot bringing the ſame Creature again under his 
WSubjection; which no Man in his Wits will at- 
rm (4). But ſtill this Power of Man over Brute 
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ion or Sovereignty which is exercis'd over Men: 
Wccauſe Brutes are not capable of any Correſpon- 
ent Obedience, ariſing from the Obligation; and 
auſe this is a much more abſolute Sway, than 
t with which Men govern each other. The Di- 
ve Prohibition to the Fews from feeding on ſome 
tam Animals, doth by no means retrench or im- 
3 the Right of Men over Beaſts; the Reaſon of 
at Injunction ſeeming to have been taken from 
fk (5). Mr. Seiden (d) reports it, as the O- 
won of the Ancient Rabbins, That Adam was for- 
an to cat any manner of Fleſh, (God having 
unanded him to feed on the Herbs of the Field (e); 
Wt that Noah afterwards was diſpens'd with in this 
WF ticular, by the Grant in Gen. IX. 3. Yet ſo as 
be {till under an Obligation to abſtain from 
W:00d, and from any Joint or Limb of any Crea- 
Le taken from it whilſt alive (f). The ſame Au- 
r adds, That the Blood of Fiſhes was excepted 


q E it Creatur es alive, as Oyſters, &c. or ſuch of 
Wl as died by Chance; neither of which it was 


| 


ure, if we fanſie our ſelves worthy to have all theſe 


Nreatures is of a different Nature from that Domi- 


lawiul for them to do, with regard to Terreſtrial 
Animals, 

III. If in the next place, we conſider this Power 
of Mankind, with reſpect to the things themſelves, 
whether Animate or Inanimate, which Men uſe and 
waſte, and deſtroy, that no Injury is hereby offer'd 
to thoſe Creatures, may clearly be evinc'd, ag well 
from the Nature of Man, as from the Grant and 
Allowance of God. For it can on no account ſeem 
probable, that a Maker of infinite Goodneſs, and 
of infinite Wiſdom, would impoſe ſuch a Neceſſity 
on Man, the Principal of Earthly Creatures, or 
that he ſhould not be able to preſerve himlelt with- 
out injuring others, and conſequently without the 
perpetual Commiſhon of Sin (1). To which, if we 
add the expreſs Licenſe of God, that muſt remove 
all Doubt and Scruple, which might otherwiſe have 
riſen, eſpecially about the Slaughter of Animals. 
And if there appear any Cruelty or Barbarity in 
ſuch a Practice, it is ſufficiently taken off, by this 
one Conſideration, That their Divine Author hath 
appointed theſe his Creatures to ſuch a Condition, 
and to ſuch a Service in the World; and hath grant- 
ed to Men ſuch an Authority over them, which it 
they exerciſe (whether by the Deputation, or only 
by the Permiſſion of God.) they certainly do no 
Injury. Now as for Vegetables, and other things 
deſtitute of Senſe, there ſeems with regard to them, 
to be no more of Difſiculty in this Point; it bony 
impoſſible to diſcover that they ſuffer any har 
Treatment, or unjuſt Hurt, when they are conſum'd 
by Men ; eſpecially, fince they muſt neceſſarily Pe- 
riſh, and be deſtroy d (2), either by Beaſts or by the 
ſpeedy turn of the Year, and the Change of the 
Seaſons ; and farther, ſince many of them had never 
been produc'd without Humane Pains and Endea- 
vours. The Superſtition of the Egyptians in abſtam- 
ing from certain Pot-herbs, is not of weight enough 
to give us any ſtop in the preſent Determination (g). 

IV. But then, as to living Creatures, which are 
endued with a Senſe of their own Being, and cannot 
leave it without Pain and Trouble, the point ap- 
pears in ſome meaſure Dubious to many who have 
conſider'd the Liberty of Men againſt Brutes, on! 
on the Principles of Reaſon. For, from God's al- 
lowing the firſt Man to have Dominion over other 
Animals, it doth not preſently flow as an evident 
Conſequence, that he was at the ſame time inveſted 
with ſo wide a Commiſſion, ſo infinite a Licenſe, as 
that he might ſlay them even for unneceſſary U- 
ſes (h): For Man hath Dominion too over Man, 


4 Tom the Prohibition: Nay, That they iy eat Sund yet cannot in the leaſt pretend to any ſuch Li- 


cenſe as this againſt his Fellows. Nor could Men 
have complain'd, that the Divine Goodneſs was ſpa- 
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1.0 This is not to be doubted, although other Authors, and 
e, ſpeaks of it. 
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1 Wo Add. Arrian, Epictet. I. 1. c. 16. ab initio. 
„e. 1. le) See Gen. 1. 29. 
8 © As 3 de lden de J. N. & G. Sec. Heb, I. 7. C. I» 


(b) Gen. 1. 29, 29. 
(F Add. Deuteron, 12, 20. 
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be 2 This Remark of our Author's ought to be placed at the end of this Paragraph, where ir will much better agree with the 


rticularly Mr. Fleury in his Treatiſe of the Manners of the Va- 


ch for The I/raelites had not a better Conſtitution, nor a more vigorous Health than the other Nations, who eat © 
Neos ſo f of Food as they abſtained trom. It ſeems that the Prohibirions of the Law were grounded upon mere politick Rea- 
3 4 4s concerned their particular Notions, Opinions, and the Conſtitution of their Commonwealth. Sec Mr. Le Clerc's 
- Tow 1 Levit. 1 1. 2. and Grotius, De Verit. Relig. Chriſt. I. 5. 59. But be that how eit will, whatever Motive we attribute to 
gator, as this Law was only poſitive, it in no wiſe deſtroys the Natural Right which Man has over che Beaſts and all other 


(1) Here Mr. Barbeyrac's NOT ES on 8 3. | 
n“, © '5a great Diſorder in this part ot our Author's Diſcourſe, and therefore I have tranſpos'd ſome Sentences, and pur 


| treating firſt of Vegetables, and then of Beaſts. ; 
0 Our Author [peaks very pleaſantly here in all his Editions, By other Beaſts, as if the Beaſt Man did not ſpend and deſtroy 


* Vegerables, the other Beaſts would. And Mr. Hirtius has overlook'd this great Miſtake in his Edition of 1706, 


(d) De J. N. & G. Sec. 


(c) See Pſalm 115. 15. 
) 4 (b) Add Got. ad 
! 


(2, Vid. Diodor, Sic. I. I. c. 89. 
ring 
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ring towards them, or had made an ill Proviſion for 
their Neceſlities, though they ſhould have been de- 
nicd a Power over the Lite of Animals; at leaſt of 
ſuch as did not threaten any Hurt or Danger to the 
Life of Men: Inafumch as the Work of thoſe Crea- 
tures in cultivating the Earth, together with what 
comes from them otherwile, as Milk, Eggs, (ſuch as 
are not Necellary for the Propagation of the Spec ics,) 
Wool, and the like, nught have been ſufhcient to 
ſuſtuin Men in a tolerable way o Living. Nor did 
God by commanding Men to ſacrifice them, as a 
Token of Divine Worſhip, confer any Power or 
Privilege of turning them at pleaſure into Food. 
For ſuch things as are lawful to Mankind only by 
ſome peculiar Command of God, may ſtill remain 
unlawtul, except in that particular Caſe, Hence 
it was that many ot the ancient Plaloſophers utter- 
ly dilapprov'd of this Practice. For, why ſhould 
Man on the bare account of, ſuperfluous Pleaſure, rob 
an harmleſs Animal of that Lite which it enjoys by 
the Gilt ot the ſame Common Creator? Eſpecially, 
ſince even the Example ot the fierceſt Wild-bealts, 
ot Lyons, Wolves, and other Devourers of Fleſh, 
will do them no Service, it urg'd in their Excuſe. 
For theſe are ſo fram'd by Nature, as not to be able 
to ſupport Lite, without ſcaſting on Blood, and to 
loath and reject that common Prov iſion afforded by 
the Earth. Whercas Men arc not under the like 
Caſe of Neceſſity z receiving very commodious Nou- 
riſhment from other Food, and being oblig'd to pre- 
pare Fleſh by dreſſing or ſeaſoning it, before Per 
can make it agreeable to their Digeſtion. We 
hear indeed of ſome barbarous Nations, which make 
uſe of no Fleſh or Fiſh but what is Raw, and ſup- 
port themſelves with that; as Rochefort (a) reports 
ot the Coaſts on Davis's Strezights. But the ſame 
Author tells us (C) of the Inhabitants of the Pro- 


vince of Paſto in Peru, That they eat no manner of 


Fleſh; and that if deſired but only to taſte any, their 
Anſwer 1s, They are not Dogs. 

Others have obſerv'd, in relation to the preſent 
Enquiry, that whereas thoſe Animals which natural- 
ly tced on Fleſh, have their Fore-teeth oblong, 
As and divided from each other, that ſo by clo- 
{ing them with a deeper Stroke, they may grind and 
{eparate the Prey; Man's Teeth are fhort, join'd 
one to the other, and ſpreading round, after the man- 
ner of thoſe Animals which live on Herbs and 

Fruits: And that on this account we are neceſſitated 
to make nle of Knives tor dividing the Fleſh we 
cat ; whilſt the Creatures which eat this as their Na- 
tural Food, ſtand in no need of ſuch Aſſiſtances or 
Inventions: That thus we fee Children by the bare 
impulſe of Nature, loving Fruit beyond all other 
Proviſions, and preterring Apples, Cherries and Nuts, 
to the moſt exquiſite Nainties ot Fleſh; becaule in 
them Nature is not yet corrupted, nor their Appe- 
tites debauch'd by il Cuſtoms of Eating (c). It is 
tarther evident, that the fierceneſs and cruelty of 
Men, having been firſt excited, encourag'd and har- 
den'd by the Slaughters ot Beaſts, afterwards broke 
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\U%)s 6ZuT11% i αν. See 2:10 Pythagoras's Speech in Owd's Meram, 15. tab. 2. v. 75, Cc. Grot. ad Gen. 46, 3+ 


Zimeo ci. fin. 


(3) Here is an heap of very needleſs Quorations, which teach us only what divers perſons and people have thought of the 4 
of Meats. As the Author quotes them all at length, they make a large page in the Original, and form a confus'd Chaos, , 


1 would not fill in Tranflation with. 


(a) Deſcript. Antill ar. par. 1. c. 18 


out againſt their own Kind; and thoſe who hag +. EP 
ken a delight in deſtroying the Harmleſs Race ,; *A 
Dumb Creatures, made it their next ſtep to — * da 
weak and detencelels Men. Diogenes Laertin; in . 5 
Lite of Pythagoras (d) reports that Philoſopher — © a 
have forbid the killing of Animals (2), ww ha * Ut 
iv eogymwr Loans, As enjoying the fame Common Ri " 23 
of Life and Soul with our ſelves, This indeed h 14 
the Hiſtorian goes on,) was his Pretence : But the _ * boy 
reaſon of his commanding bis Followers to abſtaiy fron cu 
all Living Creatures, was, That he might exerciſe md - 6 
train Men up in a more eafie method of Food, by mea « (ol 
1 which they might always have ready at band alarg 2 
roviſion of Meat, requirivg no Fire to dreſs it; ay; f 
in as much Drink as they had plain Water. For this Pay * the 
of Suſle nunce he thought moſt proper to produce Health Na 
of Body, and Qmckneſs of Mind (3). © Though 1 
Lucian (in ſommio jeu Gallo) p. 174. tit, 2. bring. wa 
ing in him under the Shape ot a Cock, makes hin © 
” ire this Reaſon of his Opinion: I conſider, ſays * Wo 
* he, that it the Precepts I ſet on foot were com- r 
* mon, and ſuch as many had deliver'd befire, | * like 
* ſhould not be able to prevail with the World, E leld 
to look upon me as any extraordinary Perſon; hut but 
* the more ſtrange and unuſual the Doctrine ſhoull ; 
* be which I ofter'd, the more new and ſurprizig a wha 
I ſhould appear, and gain the more Admuratia, A > 
* Add. Jo. Scheffer. de Philojoph. Ital. c. 14. * lay 
Plutarch in Grill. Man, with a craving Apr . P* 
* tite, drawing all things to himſelf, trying al # Cor 
„things, taſting all things, as being ſtill ignorant . eee 
* of his own Nature, or what is agreeable to it, i . % 
the only Creature in the World that lives in ge „ the 
„ neral upon every thing which comes to his Hand C Cru 
« Firſt, He uſeth Fleſh; without the Excuſe of Wat . de 
Hor Neceſſity, when he might at any time gathe - or 
* other Food from the Seeds and Plants, with an i $ dea. 
* cxhauſtible and never failing Store. But throw? brec 
Luxury and Diſdain of his proper and neceſſa 1 
„ Proviſion, he follows ſtrange and polluted Dic, 0 the 
in the Slaughter of Beaſts, exceeding the md x that 
cc . Creatures in Fierceneſs and Cruelty : Fat 3 
Blood and Slaughter, and Fleſh are the prop . 1 8 
« Suſtenance of the Kite, the Wolf and the Drazon, . t 
as Fiſh and Spoon-meat are of Men. The am . oc 
« Author in his Second Oration about the eat. oo 
« Fleſh, among many other things, offers what lv: j Farr” 
« lows: At füt they fed; perhaps, on ſome ui 3 
« or hurtful Animal; then on Birds and Fiſh; t. » 14 
0 . . | ) . 6 * 
„their Appetite thus taught and accuſtom d, p "v4 
* ceeded to the Ox that labours in our Service: On 
the Sheep that cloaths and adorns us; t0 'i 5 1 
4 watchful Cock that guards our Houſe. Hens by ſo 
„by degrees, adding Strength and Force to thel 2 
« ;nſatiable Deſires, they broke out into the Ju, yr 
« ther of their Brethren, and the Miſeries of B ceffar 
and War. | they 
mes @ 
Aratus Phenom. a 
* The s faithful Ox, accuſtom'd to the Ploug\ 7 hy 
cc ” 
Defil'd the Table. 3 
| - See 
6:4), ls tg d 
Pig e 
de, hen 
tatem 
Acces, ter, 
e cem . 
(e) Vid. Anton, le Grand. Inſtie. Pbiloſ. Carteſ. Part 6. Art. 3. | x BY 


. (b) Part 2. c. 11. 
J) Lib. 8. Seck. 13. . 
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„Add. Plin. I. 7. c. 45. & Val. Max. I. 8. c. 1. inter 


„ damnatos, n. 8. 


« Sueton. Domitian, cap. 9. Milian. V. H. lib. 5. 


© Cicero de Nat. Deor. lib. 2. 

«* Nicol. Damaſcenus reports of the Phrygians, That 
« it was à Capital Crime amongſt them to kill a la- 
* bouring Ox, or to ſteal any Inſtrument of Agri- 
culture. So Aloys Cadamuſt in his Voyages, C. 57. 
+ 6. tells us, That the People of the Kingdom of 
« (alecut ſhew the like ſacred Veneration to Oxen. 
„And the Nomades, as Diodor. Sic. relates, lib. 3. 
* ap. 32. pag. 165. Ed. Rhodom. gave the Bull and 
„the Cow, as likewiſe the Ram and the Ewe, the 
Name of Parents, as affording the daily Support 
* of Lite. Strabo L 15. P. 490. obſerves of the 
*% Brachmans, that they eat the Fleſh of thoſe Crea- 
* tures only, which do not allift Mankind in their 
& Works. Varenins, Deſcript. Japon. c. 23. reports 


« likewiſe to profeſs an Averſion to Blood, and no 
* Jeſs to Milk, which they take to be nothing elſe 
but white Blood. : 
e may here likewiſe by the way, remark, 
* what is urg'd in Plutarch's Sympoſiac. I. 4. c. 4. to 
„prove that Fiſh are the molt proper Diet. For, 
* ſays he, as to the Creatures which live with us 
* upon the Earth, ſuppoſing them to have no other 
„Common Rights with Mankind, yet at leaſt they 
* receive the — Nouriſhment, they breath, and 
* waſh, and drink as we do; and when we kill 
them, their piteous Cries make us bluſh for our 
8 © Cruelty : Beſides, that the greateſt part of them 
are made familiar to us, by dwelling and feeding 
ſo near. Whereas on the contrary, the Race ot 
* Sea-Animal is utterly ſtrange to us, is born and 
« bred, and lives as twere in another World; nor 
are we reſtrain'd from killing thoſe Creatures by 
their Cry, by their Aſpect, or by any Service 
that they can do us. For they can indeed be no 
* way uſeiul in our Buſineſs, not being able ſo much 
as to live in our Element. Our Earth is a kind 
ot Hell to them; they die almoſt as ſoon as they 
touch it, On the other fide, the Pythagoreans, 
were more averſe to eating Fiſh than any other 
Animals; the Grounds of which Opinion are exa- 
mind at large by the ſame Author, Sympoſ. I. 8. 
8. So likewiſe Xiypbilin. reports, That the (a- 
W {edonians never taſted Fiſh z nay, though they 
had them in great Plenty, Epig. Dion. in Sever. 
One ot the Reaſons there given is this, That o- 
t ther Animals deſerve their Death at our Hands, 
y ſome way or other doing us Miſchief, where- 
s the Fiſh neither hurt us, nor are able to hurt 
That amongſt other Animals, ſome ought ne- 
lefſarily to be kill'd, left by multiplying too faſt, 
ey ould rob Men of their Suſtenance, as Cun- 
mes and Hens. Whereas (again) the Fiſh, being 
| born, as it were, in another World, give us no 
ation to hurt them: But we are ſet againſt 


* 


* 


** -< 
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* cap. 14. Dio Chryſoft. Orat. 64. 592. Edit. Morell. 


nuch the ſame of the Japoneſe; who are ſaid 


* them only becauſe our extravagant Grecdine ſs 
Wand Luxury is ſupplied by their Deſtruction: 
Porphury (a) is very prolix in attempting to ſhew, 
that abſtinence from Fleſh is in the higheſt manner 
we Duty of Philoſophers, who place all their Hap- 
pineſs in God, and in the Imitation of the Divine 
Nature. Amongſt a great number of Arguments, 
the Subſtance of which hath been for the moſt part 
already deliver'd, he endeavours to demonſtrate, 
That all Souls endued with Senſe and Memory, 
are likewiſe Partakers of Reaſon; and that ſince we 

may diſcover thus much in other Animals, we ought 
to extend our Juſtice to them, which conſiſts prin- 

cipally in offering no hurt without due Cauſe: And 

that we have a convincing Evidence of the Reaſon 

of Brutes, in their being capable of Madneſs and 

Deſtraction. To this time, the Benyjans in Cambay, 

believing the Souls of Men to remove, at Death, 

into the Bodies of Beaſts, never harm any Living 

Creature, nor dare to turn them into Food : Nay, they 

have Holpitals erected on pur poſe, for the reception 

of diſeaſed and maimed Birds (b). Phil. Baldeus in 

his deſcription of the Iſland Cr:l9n () reports, That 

the Bramines, even when converted to Chriſtianity, 

keep their old Method of Living; and that if they 

be encounter'd with that Text of Scripture, To the 

Clean all things are clean; they r:ply in another, 

that, The Kingdom of God is not in Meat and 

Drink : that they have been ever accuſtom'd to their 

light and eaſe Diet, and find themſelves very well upon 

it. Thus the whole Nation of the Apalchita, of old, 

never taſted Fleſh or Fiſh, till they learnt this Cu- 

ſtom from the Europeans (d). 

V. But, though in theſe Arguments and Authori- 
ties ſo much ought juſtly to be commended, as 
makes for the Encouragement of Temperance and 
Frugality, and for the hindering the finer Spirits from 
being obſtructed, and as it were mir'd up with too 
groſs Feeding, yet, that the killing and the cating 
of Animate Creatures is really not Sinful, may be 
ſufficiently made out on the bare ſtrength of Rea- 
ſon : And the main Evidence ſeems to be this, That 
no mutual Right or Obligation paſſeth (1) between 
Men and Brutes, nor ought to paſs by the Direction 
of Nature (e). For we neither find that the Law 
of Nature by virtue of its abſolute Authority, com- 
mands us to maintain Friendſhip and Society with 
Brutes; nor are they capable of ſuſtaining any Ob- 
ligation towards Men ariſing from Covenant. From 
which Defect of all Common Right, there follows, as 


1t were, a State of War, betwixt thoſe, who both 


are able to hurt each other, and are upon very pro- 
bable Grounds ſuppos'd to be willing. And in this 
State each Party hath liberty to do to the other, 
with whom he is thus engag d in Hoſtility,whatſoever 
he thinks conducive to his own Intereſt and Con- 
venience. Yet ſuch a ftate of War, in which Men 
ſtand towards Brutes is very different from that 
which ſometimes ariſcth from Men's Claſhing a- 
mongſt themſelves: Inaſmuch that the Latter 1s 


Le be drawn, 


4 - 
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Ho Mr. Barbeyrac's NOTESOnS 5. 
ee J. 2. c. 3. 2. before - going, and Grofius, J. I. c. 1. 511. 
e „ Homini nihil jur is eſſe cum beſt is. Preclare enim Chryſippus, cetera n 
, "a Fn, & /ocietatis qua, us beſilis homines uti ad utilitatem ſuam poſſunt ſme injuria. 
ne 10e the Right that Man has over Beafts and other Creatures. Itaque ad hominum commoditates, & ulus, tantam rerum 
Wc, .. Lg largita eſt, ut ea que gignuntur, donata conſu'to nobis non fortuito nata videantur, nec ſolum ea que frugibus, atque 

fete profunduntur, ſed etiam pecudes, quod perſpicuum ſit, partim eſſe ad uſum hominum, partim ad fructum, partim ad 


N end im Procreatas, De Legibus, |. 1. c. 8. 
Be Vp ” wee PLOT (b) Add Abrah. Roger. de Bramin. par. 1 c. 1 & 18. 


(e) Cicero de Finib. bonorum C malorum. I. 3. c. 22» 


* 


Cicero has a paſſage alſo from whence this Conſequence 
cetera nata eſſe hominum cauſa ty Deorum, eos autem 
The ſame Author alſo has another paſ- 


(c) C:47- (d) Rochefort deſcript- An- 
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Of the Power of Mankind over Things. 
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> 


neither univerſal, nor perpetual, nor extends it fell 
promiſcuouſly to all manner of Licenſe againſt each 
other (2). As for the Fiercer Animals, they give 
evident Proofs of their being plac'd in this Hoſtile 
State, whilſt upon every Advantage and Oppor- 
tunity they are ready to exerciſe their Violence a- 
gainſt Men; and he that would have us ſpare 
theſe, doth at the ſame time require us to put them 
under fiercer Circumſtances, and a more ſecure Con- 
dition than our ſelves. And then the more mild 
and gentle Creatures do not offer themiſelves to the 
Service of Men, by virtue of any Obligation, but 
as they are either bribed by Food, or conſtram'd 
by Force; upon Removal of which Inducements, 
they will return to their Natural Liberty, and {me 
of them will be ſo hardy as to aſſault and encoun- 
ter Man. Again, others increaſe ſo prodigiouſly, 
that tis neceſſary for us to retrench their Number, 
leſt we ſhould be our ſelves reduc'd to a narrow 
and inconvenient Dwelling (a). "Tis to no pur- 
poſe denied by ſome, that the Lawlulnels of hurt. 
ing and of cating Brute Creatures, may be interr'd 
from this Defect of common Right between them 
and Men: Becauſe ( fay theſe Authors) though u 
Injury be done to the Brutes, yet we injure the Creator 
of them, ( unleſs we are ſure of his Conſent) as like- 
wiſe their Owners or Proprieters. But this Objecti- 
on is vain and idle: For that very Conlideration, 
that the Divine Creator hath not eſtabliſh'd a Right 
common to Men with Brutes, is a ſufficient Evi- 
dence that he ſuſtains no Injury, when they are 
hurt by Men; becauſe he himſelt was pleas'd to or- 
dain this State and Condition between the former 
and the latter. And, as to the other part of the Ob- 
jection, *tis a different Queſtion, Whether Man can 
do any Injury to a Brute? And whether by the In- 
tervention or Occaſion of a Brute, he may injure 
another Man? The firſt is only denied by what we 
are now aſſerting, and not the fecond : Nor will it 
be impertinent to the Argument in hand, to add 
this farther Remark, That ſince the Tame and 
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Book IV. 


Harmleſs Beaſts would be otherwiſe expos d an eg, 
Prey to the Violence and to the Hunger of the Wi, 
and Ravenous, their Condition is rather better | 
than impair'd by that high degree of Power, Which ductic 
Men exerciſe over them; which in affording them c. 20. 
a conſtant Proviſion ot Focd, doth, as it were. be the A 
them the price ot their Like, and likewiſe prog toget! 
them againſt the Aſſaults of their Savage Etc. leave t 
mies (3). Now, what hath been here ſuppos d, Tat the gr 
there 1s no Common Right uniting and equally af power 
tecting Men and Brutes, others have long ſince de follow? 
monſtrated (/). Which too is the reaſon, (as we mz for al 
here add by the way,) why Property obtaing low dt 
Force and Effect only againſt other Men, and nat they w 
in like manner againſt Brutes ; inaſmuch as ther 1 
when they devour what we poſſeſs, cannot be fad Fleſh, 
to do us an Injury. Thus God, in the Lan. nee 
guage of Scripture, (c) Feeds the Birds (4), ex attain 
when they conſume the Corn produc'd by our vl 
and Labour. Yet the Owner of Beaſts may ſome 


(2) 1 


times do us Injury or Damage, when they break in de abſt 
and deſtroy our Harveſt; for not keeping then (3), 
with a ſtricter Care. In one reſpect indeed, and in a parti 


a very wide Senſe, the Beaſts themſelves may be 
ſaid to have the ſame Right with us; when, bythe 
ſame Right (as it were) by which they invade or 
Poſleflions by the ſame we drive them from thence 

VI. Yet that the Abuſe of this Power, and eſpe 
cially ſuch as is attended with fooliſh Cruelty ar 
Barbarity, deſerves to come under cenſure (1) i 
beyond diſpute. For, as it is the Intereſt of part; 
cular States, that no Perſon ſquander away, or waſt 
and ſpoil his Poſſeſſions; fo it turns to the prev 
dice of the Univerſal Society of Mankind, and u 
the diſhonour of GOD, the giver of ſo great Gifts 
to conſume them 1dlely and wantonly, without yo 
moting any Benefit or Advantage of Life. Thu 
GOD was pleas'd eſpecially to command the Jer, 
Jo allow their Cattle a Reſt from all Work, on tie 
Seventh Day (d). Plutarch (e) tells ns, The Athe 
nians inflited a Penalty on a certain Perſon who hal 


CE — 


(2) From this Place to the end of this Paragraph I have been obliged to tranſpoſe almoſt all the Sentences of the Origin! 
upon the account ot the extreme Careleſsneſs of the Author in putting in ſome Additions. 

(3) will be proper here to put in two Reflections made by Mr. Le Clerc in his Phyſicks, J. 4 c. 12 $15. The Beiſſs whi 
we kill would die ot themſelves in a few Years, and when they die, their Soul dies as well. as their Body, fo that they looſe 16 
thing by Death. It is certainly a piece of Cruelty to deprive thoſe Beings, that have ſenſe of a'thing which they are ſenſi | 
they have a loſs of, and which may be a Grief to them, but not to deſtroy a Being, which has no ſenſe aſter its Deſtruction. 9 $ Lomin 
that the Man that kills another, ought to be puniſh'd for his Cruelty, becauſe Mens Souls ſurvive their Bodies, and paſs into 1! Wl Thing 
Eſtate, where they lament their deprivation of Life. But Beaſts being once dead, feel nothing; becauſe their Soul periſh 7 
the lame time, in what manner ſoever it be done. 2. It is Cruelty to ſeparate from the Body of a living Creature, a Nature tl 
hath ſenſe. and is profitable to another ſo long as it is united to the Body, as it happens when a Man is ſlain, whoſe lols 5 U 
Injury to the Society of which he is a Member. But tis no Cruelty to ſlay a living Creature, which is of no uſe to another 7 
when tis dead, and would do Miſchief while it lives. For 'tis evident, that if no Beaſts were ſlain, their great Number * 
be noxious to Man. All theſe Reaſons prove beyond contradittion, that Man doth Beaſts no Injury by flaying and eating ther 
Bur it may be alſo not unprofitable to ſhew, after Archbiſhop King, De Origine Mali, c. 4 Sect. 5 5 5. Thar Beaſts cant complai 
that they were appointed by the Creator to be Food for Men. God gave them Life upon that condition, and they had del 
been, had it not been for that. Wheretore they ought, if they had ſenſe enough, ro praiſe their Creator of whom they to 
it, becauſe it is better to enjoy Life and Senſe for ſome time, than to be always a lump of Matter, and void of all percept 
Beſides, Beaſts enjoy preſent Satisfaction always, without remembring what is paſt, or diſquieting themſelves with whats © 
come; and atrer all they ſuffer leſs by being kill'd, than they would if they died of a Diſeaſe or old Age. 

(4) See Note 1. on Paragraph 4. of the following Chapter. 


Mr. Barbeyracs NOTES on 56. | 

: (1) Marcus Antoninus ſpeaks to this purpole in this fine paſlage ot his Reflections, Tete ugy A,, C worg N havnt D 

X, UTRKEatvolgy ws AGpv L he, AG32v 4 Nu, Yew US)UAN8PRIVWY, X\ U es, Tois en, S Aoyov xu, e ene, 
I. 6. c. 22, e.) uſe all Creatures, and all other things nobly and freely as a Man who hath Reaſon ought to uſe juch thing? 
have ncn*., As for Men, vſe them according ro the Laws of Society, as Men of Reaſon ought to be uſed. See allo Sal. le, 
the Rel n the ancient Perſians put out by Mr. Hide, Port. 38. In ſnort, the abuſe of that power which Men have over — 
is the more C mul becauſe it often tends to the prejudice of Men, Hence it is that the Laws of Triptolemus forbid the ki 
of any Crcatza ge, whoſe Labour we make ule of, Porphr. de abſtinen, I. 4. H 22. And it was a Capital Crime among © e Fi" 
gtans, 4s Nee2ins {,amaſcenus teſtifics. ' 


7 

(a) See Exg. 23. 29, Deut. 7. 22. Add Gaſſend. Syntagm. Fpicur', par. 3. c. 2. & 7. (50 See Lib. 2 c. 3 1.2 K 2 10 
e. . 1. (c) Mat. 6. 26. (, Exad. 20. 10. 23. 12. Det. 5. 14. 23. 4. 1 Cor. 9. 9. Num. 22. 28. 32, Prov. 1+ 

Comp. Deut. 20. 19. Rom. 8. 19, (Fc. (e) Otat. 1. de Uſu Carn, 


{rig 
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„id a Ram 0 bis Skin whilſt alive (2). And the 
Followers of Pythagoras, as Porphyry obſerves, made 
Gentleneſs and Mercy towards eaſts the Introdu- 
auction to Love and Pity towards Men, I. 3. 
c. 20. P. 125. Ed. Cantab. de  Abſlinentia. Nor was 
me Advice of the Chineſe Philoſopher, Mentins, al- 
together amiſs, That the King ſhould give no Perſons 
ave to uſe Nets with ſmall Maſbes; that by this means 
the greater Fiſh only ſhould be taken, and the leſſer have 
rer to eſcape; which 1d growing up in the 
following Tears, would afford a Juppy at all times, and 
for all Perſons. As likewiſe, that none ſhould be al- 
r d to kill Hens, Porkers, or other Animals, before 
they were come to their full growth; that they might 
the more eaſily give a full and conſtant Proviſion of 
Fleſh, Whence it became a Cuſtom amongſt the Chi- 
ncſe, never to kill any Living Creatures, till they had 
attain'd that pitch and maturity, which Nature bad aſ- 


„and them. Comp. Deut. XXII. 6, 7. agreeable to 
which is that of Phocylides, 


The Neſts whole Family you muſt not ſeize, 
But leave the Dam a future Brood to raiſe. 


The Action of Alexander Severus (3) (recorded by 
Lampridius, c. 22.) is ikewiſe worthy to be men- 
tion'd on this occaſion. When the People of Rome, 
complain'd to him of a great Dearth and Scarcity, 
he ask'd them, by a publick Officer, what kind of 
Meat was dear; and finding by the common Cry 
that * and Pork were the Subject of the Com- 
plaint, he did not lower the Price, but order'd that 
none ſhould kill a Cw or Heifer, a Sow or Sucking 
Pig And by this means within a Year, or leſs than 
two Years, there was ſuch Plenty of both Sorts, that 
from Eight-pence the Pound, they came to Three- 
pence. 


(2) The Greek is, Oi 5 HSA mv v Ta neid Texomra wihirhky Inmihoy]o T4 prnevigurs x; prroiguor@, Po ph. 
de abſtinen. J. 3. c. 20. See Mr. Le Clere's Comment, on Gen. 9 4. and what I have ſaid in my Treatiſe of Gaming, 1. 3 c. 387 
(3) This Example is not much to the purpole, becauſe ir reſpects an Kxpedient which Alexander Severus made uſe of upon 


a particular occaſion, wherein it does not appear that there was any abuſe, 


Property and Community are moral Qualities. 

Ihat is Property and Community. 

That it has no place, but where there are more 
Men than one. 

It proceeds immediately from an Agreement a- 
mong Men. 


IV. 


V. Of the Ancient Community of Goods. 
. * By what degrees Men departed from it. 


That it was profitable to Mankind. 


T HAT this Power of Mankind over Things e- 
ver began to take effe& in relation to other 
, Men (for no Human Property ought to be op- 
W 10s d to the Tranſcendent Right of GOD q (a) (1) 
bar this Indefinite Right was converted into 
W /ominion (2), by virtue of which ſuch or ſuch a 
Thing belongs to one Perſon, and to none elſe, is 


CA p. IV. 
Of the Origin of Dominion or Property. 


VIII. The Opinion of the Ancients about the Original 

of Dominion or Property. 

IX. Grotius's Judgment conſider d. 

X. XI, XII, XIII. The Arguments of thoſe who deny 
the Community of Goods uſed among the An- 
ctents. 

XIV. In "= * Dominion is ſaid to be by Natural 

ght. 

XV. How far Infants are capable of Property. 


all owing to another Principle: Of, which, before 
we proceed to treat, it ſeems neceſſary to premiſe, 
that Property and Communion are Moral Qualities, 
which do not affect the Things themſelves, as to 
their intrinſick Nature, but only produce a Moral 
Effect with regard to other Perſons : And that theſe 
Qualities, as all others of the ſame Kind, derive 


their 


(1): Euripides's Words are, 
as Xena" iNa xlr Beoro, 
0 zds, ec i mνẽJbu⁰ 

e Xpig , avra' Elta AR. 


(a) vid. Euripid, phœniſſ. v. 558, cc. Add, Levit. 25. 23. 
1 ) Men by the 
"© Creatures, as 
* Adam was 
ne Wil of th 
2g Perpetuar 
15 ohe had 
ch another ov 


n cor f | 
won. When any one finds a thing to pleaſe him, 


nn he has 
, 5 dt de WW 

1 lielc, 1 

1 emſchves of nothing but 

4 a'd 0 all things 

99 Icek out ws, "gy 

A ys to render their Lives more conunod ious and 


Mr. Barleyrac's NOTES on Chap. 4. 5 1. 


WA f. ar : . : 
ofen ſemething, ard was juſt, that what was gotten by Labour and Induſtry ſhould be made ſuch a Property, that 


_— 


tt 
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Men poſſeſs nothing of their own, but are 
The Stewards of the Goods, which to their Care 
The Gods commit, and rake away when they ſee fir. 
See Lev. 25. 23, Pſal. 24. I. 


-4 


Conceſſion ot the Creator and Supreme Sovereign of the Univerſe have naturally a full power to make uſe of 
they ſee fir, according to the ſtrength of their Reaſon. It there had never been but one Man in the World, 
alone for a little time, the effect of his Power had been reduced to this, That nothing had been done contrary to 
e Creator, by dif poſing of what had been preſented to him according to his Humour. But Mankind began to frame 
e themſelves trom Generation to Generation, from the moment that t ey became more than one Man, fince by Na- 
not more power than another over the Beaſts and inanimate Creatures. Every one acquir'd a Right, by virtue of 
ekt to permit him to enjoy, as well as himſelf, all thoſe things which their Creator had granted them the uſe 
take ir. 4 | from the time he had got the poſſeſſion of it, no other Man ought 
ſelf fo 1 rom him, but ſuppoling it to be of that Nature, as not to be conſumed by the uſage, he may appropriate it to him- 
occaſion for it; and others do him an Injury, if they would make uſe ot it in their turn. So long as there 

Men, and they contented themſelves with ſuch Fruits of the 


Earth as grew up without Tillage, rhey needed ro 


what was for preſent uſe, and here we may believe that all their Cares and Claims were boun- 
were common. But when Mankind was conſiderably multiply'd, and they contriv'd to till the Ground, 


agreeable, there was no way left to live in that Community; but 


no 


= * * . * r prey 
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their Birth from Impoſition. And therefore tis an things themſelves derive ſome kind of Extrinſc or | 
idle Queſtion, Whether the Property of things ariſe Denomination. And this appears ſufficiently * rity 
from Nature or from Inſtitution? Since we have dent from hence; that the Right dying with 8 the 
plain evidence that it proceeds from the Impoſiti- Perſon, the things ceale to be apPzopriated, with fon 


on of Men; and that the Natural Subſtance of things 
ſuffers no Alteration, whether Property be added 
to them, or taken from them, 
IT. In the next place we ought with due accura- 
cy to weigh and examine what Communion is, and 
what Property or Dominion. The Term Communzon 
is taken either negatively or poſitively. In the 
former manner things are {aid to be Common, as con- 
ſider'd before any Humane Act or Agreement had de- 
clared them to belong to one rather than to another. 
In the ſame ſenſe, things thus conſider d, are ſaid to be 
No Body's, rather negatively than privatively, 2. e. 
that they are not yet aſſign d to any particular Per- 
ſon, not that they are incapable ol being ſo atlign'd. 
They are likewiſe term'd res in medio quibuſ vis ex- 
poſits, Things that lie tree for any Taker. But in 
the poſitive Signification of the Word, Common 
Things differ trom appropriated 7 in this Reſpect, 
That the latter belong to one perſon only, the for- 
mer to many Perſons together, though in the very 
ſame manner. To proceed, Property or Dominion, 
is a Right by which the very Subſtance (1), as it were 
of a Thing, ſo belongs to one P-rjon, that it doth not, 
in whole, belong, after the ſame manner, to any other. 
For we take Dominion and Property to be the very 
ſame. Though ſome affirm the Right as ſeparated 
from the Uſe and Profit to be Property, and as join d 
with the Uſe and Profit to be Dominion; which ne- 
vertheleſs 1s a difference that doth not perpetually 
hold. Some again are over-nice, whilſt by Proper - 
ty they ee Fir ay the Thing it ſelf under that 
Quality by which it belongs to me, and to none 
beſides; and by Dominion a Right to diſpoſe of the 
{aid Thing as I pleaſe, which flows from Property 
in the manner of an Effect; fo that the Dominion 
ſhall be lodg'd in the Perſon, but the Property ſhall 
ſeem rather to inhere in the Thing (a). In which 
Diſtinction it is falſly ſuppos'd, that Dominion is as 
it were the Effect of Property; whereas if a Man 
thinks it at all neceſſary thus to divide them, the 
reverſe of this is rather true. For the Right, ſtrict- 
ly ſpeaking, inheres in the Perſon, from which the 


A 


is C1 


out any change in their Subſtance, or in other XN; 
mits 


tural Qualities and Affections. 


Now the force of Property is ſuch, that we may ſions 
at our pleaſure diſpoſe (2) of the things which we Ha phra 


by this Right, and may keep any other Puf vant 
from the ule of them; unleſs he hath obtain'd troy Vie: 
us, by Covenant, a particular Right to this py. anot 


pole: And tiiat therefore whilſt they continue cu am 
they cannot after the ſame manner, and 10 then 
whole (3), be anothers. I lay, after the ſame max ſelt 
ner; for, neither as there is no reaſon to the conti befic 
ry, ſo Cuſtom intorms us, that the ſame thing may 15 ON 
belong to ſeveral Perſons at once, according to ths RB bin 


difterent ways of l owning it. Thus the bat 


Commonwealth, the Landlord and the Tenant by Prop 
Copy or Leaſe, may be ſaid cach of them to hare Pow: 
the Property of the fame piece of Ground; the fir Prep 
an Eminent Property (4); the ſecond a Dired (5), an ume 


the laſt an Uſeful (6). It was added likewiſe, i pert) 
whole (b); for many Perſons may even in the ſane an U 
way, hold the ſame thing, yet not in whole, lu him 
each according to his determinate Share. As is ti Lam 
caſe in thoſe Goods which are, without Diviſion with 
poſleſs'd by many together, who all happen to har: beco; 
the ſame kind of Propertywith regard to the ſamething tint 


Sometimes we conceive Property to be divided i- ing 
to ſeveral Parts; or, (if any one likes this Expreli- AR © 
on better) to admit of ſeveral Degrees, For tw MA * 


tis frequently diſtinguiſh'd into Plenary and Dm bab 
nutive. The former is either join'd with what ti n 
call Eminent Property, in which manner Civil State, 10 toy 
or the Heads and Governors of them poſlels ther late 
Goods; or elſe disjoin'd from it, and term'd Yun; with. 
by which a private Man enjoys a full Power of di. Cale: 
poſing of his Goods, except fo far that the Ulzd —— 
them be not under the Direction of the Municipal ebay 
Laws. Diminution of Property may be made ſcve . 
ral ways, as that the bare Exerciſe or Adminiſte. tier | 
tion of it ſhall bereſtrain'd ; or that the Profit a ©* | 
Advantage of it ſhall be leſſen'd? Or laſtly, T e 
ſomewhat ſhall be cut off from the very Propem a 
it ſelf. The firſt happens (8), when by Covenar, . > 


— 


. 


— 
— ny 


no other might have to do with it without his Permiſſion. Wherefore every one poſſeſſed himſelf of certain things with a de 8 19 00 
to keep them always, and not to part with them unleſs it be by ditpoſing of them to whom they think fir, either alive or dug , 
leaſt declaring openly not to abandon them, and leave them to the firſt Occupant. Thus the property of Goods was firſt ell 
bliſh'd, of which the Mark of Diſtinction is, That others are always excluded, whereas when all things were common, ot 

were not excluded from the things of which every one was poſleſled bur for a little time, (i. e.) as long as they were acuh ü 
uſe. Then where Civil Societies formed, the Rights of Property were ſettled, and order'd divers ways according to the Law 
agreed on. Thus have! 2 as I think, in a tew Words, a clear and exact notion of this Matter, about which our Authot er 
larges much, and yet reaſons obſcurely ; and which has long been perplex'd with vain Subtleties. If we joyn this with Not + 


of Paragraph 4. we thall have Principles ſutficient to judge well of it, and to rectifie the Notions of other Authors, who bur 
written about it. See alſo chap. 6. & 1. Note 1. 


| Mr. Barbeyracs NOTES on 8 2. 
61) See Note 2, of the precedent Section, where you'll find a more natural and exact Definition. Our Author gives us 1 
tion of a particular Property, rather than a general one, conſider'd in oppoſition to an univerſal Community of Goods. 
(3) 2 2 332 2 ſuæ quidem quiſque W moderator, atque arbiter, (yc. Cod. |. 4. tit. 35. Mandati, bc, left 17 
vil Law ſpeaks, Et ait Celſus filius, duorum quidem in ſoli ni oſſe, Digeſt. 
tis. 6, Commodat i vel contra, leg. 5. 8 oy ence quiaem in ſolidum dominium, vel poſſe ſionem eſſe non? e, Dig 
(4) See Lib. 8 c. 5 f. 7. : 
(5) Our Author explains in the next Line, what is meant by direct and uſeful Property, as the Modern Lawyers diſtiogsÞ 
In ſhorr, Uſeful Property imports a greater Right than direct Property, and is rather a Right Perſonal than Real, as Mr, Tus 
obſerves in his Jus Privatum Romano German. &c. which was publith'd iu 1709. Lib. 3. c. 11. 5. 3. 
(6) See Chap. 8. $ 3. following. 
(7) So the Civil Law ſpeaks, Nec quenquam partjs corporis dominium eſſe, ſed tetius corporis pro ind viſo pro parte, diminium bat 
Digeſt. I. 13. tit 6 Commod. vel contra, leg. 5 F 15. ; | 
(8) See the Inſtitutes, I. 2 tit. 8. Quibus alienare licet, vel nen licet. 


* * e 2 
3» 


(a) Vid. Ziegler ad Grot. I. 2 c. 2 f. 1. 5) Plures eandem rem in ſolidum poſſidere nb — acquires! 
vel admittenda poſſeſſione, leg. 3. ſ. 5. (5) / poſſidere non poſſunt, 4 


(l 
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Cuxr. IV 


or by Teſtament, or by the Command and Autho- 
rity of Law, on account either of the Condition of 
the Perſons, or of the Quality of the Things, or tor 
{me other Jult Cauſes, the Alienation of Poſſeſſions 
i either prohibited, or confin'd within certain Li. 
mits (0), vet ſo as that no Right to the ſaid Poſſeſ- 
ſons, is hereby deriv'd upon others. Add Theo- 
phraſtus's Will in Diog. Laert. . 5. f. 51. The Ad- 
vantage of Property 1s leſſen'd, it either the full 
Uſe and Enjoyment of my Goods is in the Hands of 
another, without Loan or Hire; or otherwiſe if I 
am bound to allow another ſome particular Uſe of 
them, by way of Service. Laſtly, The Property it 
felt is then retrench'd, when we grant to another, 
belides the full Right of uſing and enjoying what 
is ours, a Right likewile of alienating it after a cer- 
tin manner; and fuch a right too as is in ſome 
ſort perpetual. In which cale, he who retains the 
property, though thus abridg'd and holds a ſuperior 
Power over the Poffeflion, is ſaid to have a Hirect 
Property ; and he who, together with the Right of 
wing, and enjoying, partakes likewiſe of the Pro- 
perty in the manner before deſcrib'd, is ſaid to have 
an Uſeful Property in the Poſſeſſion thus granted to 
him (2), Where we may obſerve, by the way, what 
Limitation ought to be added to that common Rule 
with the Lawyers, I hat is already a Man's own, can't 
become more bis own (10). Whence they conclude, 
that no Pawn (11), no Charge, no Bargain of Buy- 
ing, or ot letting to Hire can poſhibly ſtand, when 
made to him who is already the Proprictor of the 
thing thus diſpos'd of. As likewiſe if a Teſtator 
happens to bequeath to the Legate? what was his 
own betore, the Act is void and fruitleſs (12). And 
ſo too, that no one can (13), to any purpoſe, ſtipu- 
late or bargain for a thing that will be his own 
without any ſuch Conditions; with other the like 
Caſes. All which are true, unleſs it ſo happen, that 
a Dimanitive Property ſhould, by any of theſe means, 
be advanc'd to a greater degree of Plenitude (H. 

. Farther, ſince the ſame thing may be poſſeſs d ei- 
tier m whole by one, or elſe by many (14), with- 


* out talling under a Diviſion; ſo that each Perſon, 
m corcing to his Determinate Share, ſhall have an 
m cual Right in it; hence it comes to paſs that things 


ae, in this reſpect, diſtinguith'd into Proper and 


_ —— — 
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Common, as the word Common is taken in its latter 
Signification; implying that the ſame thing is by 
the ſame kind of Dominion held by ſeven Men, 
without being divided, or parcell'd out amongſt 
them. And this Communion differs from Property, 
ſtrictly ſo called, only with regard to the Subject in 
which it is terminated and lodg'd, a proper or ap- 
propriated thing belonging to one Perſon alone, a 
common thing to ſeveral, but not with regard to the 
manner or the vertue of the Dominion, for many 
Perſons have the ſame Right over a common thing, 
as a ſingle Perſon hath over a proper thing; and 
as the Propriety of a thing appertaining to one only, 
excludes all others from an equal Right in the ſame 
thing, fo a common thing excludes all others but 
thoſe to whom it is ſaid to be common, Now ſince 
neither o theſe Commoners hath a Right extending 
it ſelf to the whole thing, but only to a part ot it, 
though ſuppos'd to remain undivided ; it is manifcſt 
that no one Perſon can, by his own Right, diſpoſe 
of the thing entirely, but only according to his 
ſixth Proportion (15): And that ii any Reſolution 
is to be taken, any Bargain to be made about the 
whole, the Conſent and Act of each Commoner is 
neceſſarily required, Ziegler (c), Felden (d), and 
Bzxcler (e), in their Obſervations on Grotius, have 
all confounded Negative Communion with Poſitive : 
On account of which Miſtake, many Arguments 
have been thrown away to no purpoſe, in diſcuſſing 
this Point; as will appear hereafter, What Seneca 
hath deliver'd about the ſeveral kinds of Commu- 
nion, may not be 1mpertinent to our preſent Sub- 
ject (F). I Hold all things, ſuys he, in common with 
a Friend (16), not as I do with a Sharer, ſo that 
one part ſhould be mine, and another part his; 
but as Children are common to their Father and 
Mother, who, ſuppoſing the Children to be two, 
are not ſaid to haue each one, but each both. The 
Knight's Seats belong to all rl that Order , yet 
in them, by taking Poſſeſton of a place, I appropri- 
ate it to my ſelf, And if I reſign this place to ano- 
ther Perſon, though he had an equal Right to it, yet it 
ſeems to be my Gift. Some things belong to ſome Men 
under a certain Condition. Thus, again, I have a place 
in the Knight's Seats, not to ſell, not to let out, not to 
mike my Home, but barely to fit in whilſt I am a Spe- 


Non eſt argumentum ideo aliquid tuum non eſſe, quia vendere nan pate s, quia conſumere, quia mut are in de- 
£ N! Quad proprium eſt ipſius | Legatarii] amplius ejus fieri non poteſt, Iuſtit. I. 2 tit. 20 de Legat is, ſ. 10. See alſo], 4 tit. 6 de 
: on 


Neque pignus, neque depoſitum, neque precarium, neque emptio, neque locatio rei ſue conſiſtere poteſt, Digeſt. I. 30 tit. 17. De 


my (9) Senec 's Words are, 

I _ 27:9 * meu. Tuum enim eſt etiam quod ſub lege certa tuum eſt. 

eſt b 

otben (11) 45, SI14C Digeſt. 1. 44. tit. 2. de exceptione rei judicate, leg. 14 8 2. 
17 8 Diver/. Reg. Juris, l. 40. 

or er (12) 5 


i ed fr quis rem Legatarii ei legaverit, inutile eſt legatum, Inſtit. 1. 2 tit. 20 f. 10. See alſo Cod. 1. 6 tit. 37 de Legatis, leg. 
3, And. Mr. Daumat's Civil Laws in their Natural Order, Part. 2 l. 4 tit. 2. Sect. 3 5 8, Cc. 


lore + \ 2 . : 83 . 
o hat ( : 3) em rem ſuam futuram, in eum caſum, quo ſua ſit, utiliter ſtipulatur, Inſtit. 1, 3 tit. 20. De inutilib. Stipulat. ſ. 22. 
te nd do the Civil Law ſpeaks, Servus communis ſic omnium eſt, non quaſi ſingulorum totus, ſed pro partibus utique indiviſis, ut in- 


mapi 
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(15) 
1 MM Vatri Matr. 
. - i 0mm" nia ſunt : 
g N, q am illi com 
cum, non ut 
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, (Un ay hu 3 'bi 

%% jus mihi loct commune eſt, cccupatus eſt. 
q (a) Comp. Str:wi, Synta 
n erat 

v 175 
1 4G your own W 

tte od Miſe, 


Ort. J. 2 c. 2 f 1 ab init. (d) d. l. l. 2. 


Equeſtria omnium Equitum Romanorum ſunt : in illis tamen locus meus fit proprius, quem occupavi. 
muni receſſerim, tamen aliquid dediſſe videor. Quedam quorundam ſub certa conditione ſunt. | 
ut vendam, non ut locem, non ut habitem, in hoc tantum ut ſpectem. Propterea non mentiar, ſi dicam me habere in eque- 
ed cum in theatrum weri, fi plena ſunt Equeſtria & jure haben locum illic, quia ſedere mihi licet, & non habee, quia ab 


r s partes habeat quam co pre, Digeſt. 45 tit. 3. De Stipulat. Servorum, leg. 5. See alſo Lib. 3 1 de Legatis & Fideicom, 
* leg. 2. 


(15) Thus the Civil Law commands, Nemo ex ſociis plus parte ſua poteſt alienare, et ſi totorum bonorum ſocii ſint, Digeſt. I. 17 tit. 
„leg. 58 prin, See Cod. Lib. 3 tit. 38. Communi diuiden lo. : 


* » » 4 2 = . +4 * — . * . a - - 
»en'cas Latin is, Non enim mibi fic cum amico communia omnia ſunt, quomodo cum ſocio, ut pars mea ſit, pars illius, ſed quo- 
que communes Liberi ſunt ;, quibus cum duo ſunt, 


non ſinguli ſingulos habent, ſed ſinguli binos-- ——— Deinde pluribus 
Hoc fi cul 
Habeo in Equeſtri- 


gm. Exerc. 11. $5, Cc. Seneca de Beneficiis, 1. 7. c. 12. It's no Argument that 4 thing is not your 
© you cannot ſell or ſpend ir, becauſe you cannot change it for better or for worſe. 
bs nch is your own under certain Terms and Conditions. 
e Ada er Her mocrates, in feigning that he had ſer down himleif in his Will as Heir to his own Goods, 


(e) d. l. p. 47. 
11 


For that likewiſe may be truly 
(5) As Lucilius in the Anthologia, I. 2, jeſts ſmarcly 


( f ) De Benef. 1.7. c. 12. 


Ca tor. 
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Gator, It will be no Falſity then, if I ſhould ſay, I 
have a place in the Knight's Seats, yet if they happen 
to be full when I come into the Theatre, I both have 
a place there by Right, becauſe I am allow d to je 
them; and I have not a place, 2 it is already po- 

d Ly thoſe who had a common Right to it with my 
elf. 


III. From what hath been offer d, tis evident that 
as well poſitive Communion, as Propricty, doth 
imply the Excluſion of others trom the thing thus 
ſaid to be either Common or Proper, and conſe- 
quently doth preſuppoſe more Perſons in the World 
than one. As then, if there were but a ſingle Man 
upon Earth, it could by no means be ſaid, that 
things were appropriated to him: So thoſe things, 
from the uſe ot which no Perſon is excluded, or 
which belong no more to any one, than to another, 
are to be ſtiled commun, in the former, not in the 
latter ſenſe of the Word. And thus it appears in 
what reſpect we may attribute the Dominion of 
things to Adam, whilſt he yet ſtood alone in the 
World. Namely, although by reaſon of the vaſt 
Extent of the Earth, and his ſmall Occaſions, he 
needed to apply to his Service but a very inconſt- 
derable Portion ot things; yet ſuppoſing han to 
have had Inclination. and likewiſe Ability and Con- 
venience, to turn all that God had given him to his 
own uſe, there was no Right of others to oppoſe 
or hinder him. Thereſore the Right of Adam over 
things, was of a different kind from that Dominion 
which is now ſettled amongſt Men: We may call 
it an indefinite Dominion (1), not formally poſſeſs' d, 
but abſolutely allow'd ; not Actual, but Potential. 
It had indeed the ſame Effect which Dominion now 
obtains; that is, the uſing things at Pleaſure; yet 
was it not Dominion, ſtrictly ſpeaking, by reaſon 
that there was no other Perlon nk whom this 
Effect might prevail; but *twas capable of paſſing 
into Dominion, when the number ot Mankind ſhould 
alterwards increaſe. And thus on the whole, whilſt 
Adam was the only Man, things in reſpect of him 
were ncither proper nor common. For Community 
ſuppoſeth a Partner in the Poſſeſſion; and Propriety 
denotes an Excluſion of the Right ot others to the 
thing enjoy'd: So that neither of them can be un- 
derſtood, 'till the World was furniih'd with more 
than one Inhabitant. 


Of the Origin of Dominion or Property. 


of long Uſe and Poſſeſſion. Add. Selden. de J. 


Book IV 


IV. But farther, it ought no leſs carefully to le 
obſerv'd, that the Grant ot Alnughty God, by which 
he gave Mankind the ule ot earthly Proviſions, wa, 
not the immediate Cauſe of Dominion, as this 1 dis 
rected towards other Men, and with relation to 
them takes Effect; (which is evident likewiſe flom 
hence, that even Brutes (1), by the Divine Permil. 
lion, uſe and conſume the Fruits of the Earth, and 
yet they are certainly incapable ot Dominion ) But 
that Doninion neceſlarily preſuppoſeth ſome Hy. 
mane Act (2), and ſome Covenant either Tacit or 
Expreſs. GOD indeed authoriz d Mankind to ay. 
ply to their Service and Convenience the Earth 
with the Product of it, and the Living Creature 
upon it; or, he gave Man an indefinite Right to all 
theſe Poſſeſlions: But ſtill it was left to their own 
Choice and Diſpoſal, what Manner, what Degree, 
what Extent they would fix to this Power: That is, 
whether they would circumſcribe it with certain 
Bouncs, or leave it unconfin'd ; as likewiſe whether 
they would allow each Perſon a Right to all thing 
or only to one and the {ame determinate part d 
things; or wacther they would aſſign to every par 
ticular Man his own Portion, with which he thould 
reſt contented, and pretend no Right or Claim ty 
any thing beſides. Ambroſ. off. I. 1. c. 28. Nature 
pour d out all things in common to all Men: Far OS 
ſo God commanded the whole Stock ot things to be WG (+) ! 
produc'd, that Men ſhould have a general Supply WE — * 
ol Suſtenance, and ſhould hold the Earth as a gene i poſſeſ⸗ 
ral Scat. Common Right therefore was the Work come f 
ot Nature; Private and Peculiar Right, the Work BARR any co 
tue ton 


& G. Sec. Heb. I. 6. c. 1. Tis in vain thereſore to 6 ho 


diſpute whether God conferr'd the Dominion over WF Curio 
things on our firſt Parents, as the repreſentatives c yoſe!s 
all Humane Race; or whether he gave it thema e {an 
their own Peculiar (3), and fo as to terminate in 
their ſingle Perſons, that they by their own propet 
Right, ſhould hold the Lordſlyp of the whole Wald, 
and that all other Mortals ſhould owe their private 
Dominion to their Bounty and Favour. For that 
Divine Grant only confirm'd Men in a fuller Af 
rance of the Goodnels of their Maker towards then, 
and ſatisfy'd them that twas his pleaſure, the 
ſhould liſpoſe of other Creatures tor their own Uſe 
But it was left to the Reaſon of Me 
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Mr. Barbeyrac's NOT ES on 53. : 
(1) The Author exprefles himſelf very ſcholaſtickly here, ſaying, Quad quis vocare poſſit dominium indefinitum, non forma it 
ſed conceſſive, non attu, ſel potentia, which | chink may be thus better exprels'd. 


ting with Property, rather than a true and actual Property. 


Mr. Barbeyrac's NOTES on S. 4. | 

(1 ) I wonder our Author ſhould in this place make uſe of ſo weak a Reaſon. For he himſelf obſerves in more than one place, 
that Beaſts are not capable of any Right or Obligation, neither among themſelves, or with others, nor is there any Lax 

them, properly ſo call d; fo that tho in one ſenfe God permits the Beaſts to uſe what is for their Convenience, yet tis not 

a real Grant, as has the Nature of Right, and in that reſpe& we can no more ſay, that God wills (for example) that the you 
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A ſhadow of Vroperty, or a power of poſit 


ſhould ear the Fruits and Corn where-ever they find it, chan that God would have a Bear or a Lion to pull that Man in pieces &. idle. F 


has the Misfortune to fall into their baus. 


(2) An humane Right: 1 grant, that is to ſay, taking poſſeſſion, by virtue of which every one acquires a particular Rig 
But ContraRs are neceſſary, when a thing is to be parted, of which (ev 


over that which before he had only a common one, 
have pofleſſion at the ſame time. 


(3) an Fngliſh Knight, named Robert Filmer, maintains it with a great deal of Heat, and makes uſe of it ro prove 
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: ; ' ry Ol 
jute Power which he attributes to Sovereigns, and which, as he pretends, has come down by Sueceſſion from the Authorit) J | ee wha 


Adam, whom he makes the firſt Sovercign. He chiefly inſiſts on this Text, Ge", 1. :8. where God ſays to our firſt Parent, 
creaſe and mult ip, and repleniſh the Earth, and ſubdue it : an! have Dominion over the Fiſh of the Sea, over the Fowls ef the Ain, 
But Mr. Lock, who has con ſuted that Book in an Engliſh Work, of which 
find an Extract in che Univerſal Library, Tom 1s. anſwers judicioutly, 1. That in theſe Words God gives Adam no 
2. That he gave him no property over theſe living Creatures to poſſeſs them as his own, but as 
Right with all Mankind, This the Author proves at large from diverſe parallel Paſſages of rhe Holy Scripture, and | he Pla; 
by the very Grant that God repeated ro Nozh and his Sons. The Text in Pſa/m 115. 16. is not anſwer'd. Got, ſaich the! 

miſt, hath given the Earth to the Children of Men, which, according to the Heben Stile, is ro Men in general, or to 


ver every Beaſt that moveth uten the Earth. 


over the Beaſts. 


Treatiſe of Government, I. 1, c. 4+ 
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Of the Origin of Dominion or Property. 


5 


1 
to determine what Meaſures ſhould be taken to pre- 
dent any Diſcord that might ariſe amongſt them 
from the Exerciſe of this Right. But we can by no 
1eans lay, That there was any univerſal Rule and 
Manner ot 4 preſerib'd by God himſelt, 
which all Men ſhould be oblig'd to obſerve. There- 
tre things were rendred neither preper nor common 
| that is, in a poſitive Communion, ) by the expreſs 
Command of God : But this Matter was afterwards 
uljuſted by the Diſpoſal ot Men, according as the 
peace ol Humane Society ſeenr'd to require. Whence, 
of: Authors muſt needs be under a Miſtake, who 
deliver themſelves in fo groſs Terms as theſe : The 
livikon of things belongs to the Law of Nature; 


| that is, it doth not only receive its Riſe and Founda- 


tion from Nature, ſo as afterwards to be turw'd into 
Law by the Conſent of Mankind, but Nature her ſelf 
frames and compleats this Law by ber own At and Au- 
thority. And again, The Diviſion of things is one 
(ommand of th? Decalogue , that is, one Head of the 
Law of Nature, For he that ſaid, Thou ſhalt not 


E teal, in effect ſaid, Let there be a Property and Di- 


flintion of things; let every one bold what is his own, 
und not covet what is anothers (a). For there is no 
Precept of Natural Law to be d1 cover'd, by which 


Men are enjoin'd to make ſuch an Appropriation of 
things, as that each Man ſhould be allotted his par- 
ticular Portion, divided trom the Shares of others. 
Though the Law of Nature doth indeed ſufficient- 
ly adviſe the introducing of {eparate Afſignments, 
as Men jhould appoint, according to the Uſe and 
Exigencies of Humane Society, yet ſo as to refer it 
to their Judgment, whether they would appropriate 
only ſome particular things, or whether they would 
vaſſels ſome things without bringing them to a Di- 
viſion, and leave the reſt as they tound them, only 
forbidding any particular Man to challenge them to 
himſelt alone. Hence too, the Law ol Nature is 
ſuppos'd to approve and confirm all Agreements 
made by Men about the Poſlethion of things, pro- 
vided they neither imply a Contradiction, nor tend 
to the Diſturbance of Society. Thereſore the Ho- 
perty of things flow'd immediately from the Compact 
of Men, whether tacit or expreſs. For although at- 
ter the Donation of God, nothing was wanting but 
for Men to take Poſſeſſion; yet that one Man's ſeiz- 
ing on a thing ſhould be nder e to exclude the 
Right of all others to the ſame thing (4), could not 
proceed but from Mutual Agreement. And though 
Right Reaſon mov'd and perſwaded Men to intro- 


— — — — x — 


th. * 
—— — 


— — — 


(3) No, in no wiſe. It is certain on the contrary, that the immediate Foundation of all particular Right, which any Man 


- 


_ 
— 
— 
— 
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has to a ching, which was before common, is the firſt poſſeſſion, This was the moſt ancient way of 4cquirement. and indeed, 


when ſeveral things are given in general to a number of Men, which exiſt not at the ſame time, and who neither can nor will 
poſſeſs all things in common, and ſuch are Men of all Times and places, the intention of the Donor doubtleſs is, That thoſe who 
come firſt ſha!l gain a perſonal Right to thoſe things that they have gotten, excluſive of the Pretenſions of all others, without 
any conſent of theirs need ful ro be given. All raking poſſeſſion, according to the Will of the Donor, hath in it an effectual Vir- 
tue to make the firſt Occupant appropriate to himſelt lawfully any thing before held in common, provided he takes no more than 


be needs, and leaves enough for others. This is what Mr, Titius ſays judiciouſly, Obſerv. 278. n. 2. in which he was prevented 
& by Mr. Lock, who in his excellent Treatiſe of Civil Government, has among oth 

& Curioſity and Solidity into the manner how the Property of Goods is acquired, Take, in ſhorr, his Judgment how Men may 
BE poſſeſs in divers parts, what God gave them in common, and enjoy it without any Agreement made between them, who have 


er things ſearched to the botrom with much 


the ſame Natural Right. God, who gave Man the Earth, and all things in it for his Subſiſtence and Convenience, intended, wich- 


cout doubt, that they ſhonld put them to ſuch an uſe, as would be moſt advantageous to their Lite, and moſt conformable to the 
© Reaſon ot him that holds them of him. Now no Man can receive any Benefit from the Fruits which are produced of themſelves 
ind the Beaſts which are brought up by the Care of Nature only, unleſs he appropriate to himſelf, ſome way or other, ſome o 


theſe Fruits and Animals, It it were a Crime to take the leaſt thing which is given in common, before we had the conſent of 
al! others who had any Right, we might periſh a thouſand times with Hunger in the midſt of Plenty. When a Maſter of a 
Family provides a diſh of Meat for his Children or Servants, he does not divide to each of them a part, but what each of them 
fairly rakes, belongs ro him, although before none of them had more Right than others, and alrhough none of chem had an 
Wowance given them to take this or that portion. Farther, ſeeing every one is the only Maſter of his Perſon and Actions, the 


| Labour of his Body and Work of his Hands entirely and ſolely belong to him, as his own proper Goods, So that all that he has 


cerived from the ſtate of Nature by his Labour and Induſtry, what he has gotten by his Pains, belongs to him only, and others 
can't pretend to them, unleſs there does not remain enough of the ſame things, or as good, among thoſe that are common, A 
Man who ſeeds on the Acrons he has gather'd under an Oak, or wild Apples which he has gather'd in a Wood, certainly makes 
tem his own, But when is it that theſe Acorns and Apples come to be his Property? when he cars them, or when he dreſſes 
them, or when he carries them home, or when he lays chem up? 'Tis plain, that nothing but kis labour in gathering them, can 
make them his own. Quod omnibus naſcitur, induſtris premium eſt, Quintil. Declam. 13. Tis our Labour that diſtinguiſhes theſe 
Fruits of the Earth from other common Goods, and which adds ſomething more than the common Mother of all Men, I mean 
Nature, hath beltow'd. See Plautus in his Rudens, and Felix's Nauſragium, Act 4. Scene 3. v. 33, Cc. By the ſame Reaſon, 
le Graſs that a Man's Horſe hath eaten, the Turf which his Servant has cur, the Ditch he hath digged, and the Water which 
ic hath drawn, become his own Goods and Inheritance, without the conſent of any other. Tis the ſame at this day with the 


s which we have kill'd, the Fiſh we have taken, the Ambergriſe or Pearls which we have filh'd up, and the Hare which we 


. hunted down, in the places where Hunting and Fiſhing are allow'd to every body, or in them that belong to no body, as 
e vaſt Ocean, So that ſo many Acres of Ground as a Man can Till and Sow, and whoſe Fruits he can ſpend for his Mainte- 


$ "once, belong properly to him, and he hath a Right to incloſe that ſpace with Hedges, Ditches, Walls, or after any other 


"pag without any Man's permiſſion, And this is the rather true, becauſe the Creator himſelf, in giving che Earth ro Men 
2 hath commanded them to labour, and has put them into ſuch a Natural State, that they are neceſſitated not to be 
— But it doth not hence follow, that we may gather as many Frults, take as many Beaſts, or poſſeſs our ſelves of as many 
— ot Land ; or, in a word, appropriate to ourſelves as many Goods as we pleaſe For the ſame Law of Nature which hath 
thay 2 one a particular Right to the things ſhe hath given, by his Labour and Induſtry, ſeparate from the ſtare of Commu. 
61 rein they were, the ſame Law, I ſay, has ſer certain Bounds to our Right. God bath given all things abundantly, 1 Tim. 
Qui 1 leh to enjoy them, This is the Voice of Reaſon confirm'd by Revelation. Wherefore the Property of Goods ac- 

d by Labour muſt de regulated by the good Uſage which may be made of them ſor the Neceſſity and Convenience of Liſe. 


| * chat our author ſays, c, S. S 3. following If we paſs the bounds of Moderation, and we take what others have occaſion 
be, ut doubt we feize on that which belongs to others; eſpecially, it having got any thing ſuperfluous, we leave not fuf- 


"=P cclieve their Neceſſities, and ſupply them with things convenient and ſatisfying. We muſt nor ſuffer any thing which 

br. bi ch created for the Service of Man, to periſh or become uſeleſs. If we conſider with attent ion the abundance of Natural 

1 which have been a long time in the World, the ſmall number of thoſe who can uſe them, and for whom they are ap- 

bounds r —m_ how little a Man can appropriate to himſelf with the excluſion of others, eſpecially it he keep himſelf in the juſt 

the = 6 \cribed by Reaſon, we muſt be obliged ro acknowledge, that the Propriety of Goods ſo eſtabſiſn d would nor produce 

Fab Düben and Quarrels. We may ſee this diſcourſed at large in the Work of Mr, Lock, Lib. 2. c. 4+ Moreover, Mr. 
Maeder hath alſo confured our Author in his Comment upon Grotius, I. 2. 5 1. p. 56- 


(4) L. Becler. ad Grot, in pra ſar, b. g. W 
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duce diſtinct Properties, yet this doth not hinder, 
but that they might derive their Riſe and Original 
from Humane Covenant. 

v. Thus much being premis'd, it is manifeſt, that 
antecedently to any Act or Agreement of Men, there 
was a Conummion ot all things in the World; not 
ſuch as we have before term'd a Politive, but a Ne- 
gative Communion : That is, al! things lay trce to 
any that would ule them, and did not belong to one 
more than to another. But ſince things could at- 
ford no Service to Men, were we not allow'd to lay 
hands at leaſt on Fruits and Products of them, and 
ſince this would be to no purpole if others mught 
lawfully take from us, what we had before actually 
mark*d out for our own Uſe: Hence we apprehend 
the firſt Agreement that Men made about this Point, 
to have been, that what any Perſon had ſeiz'd out 
of the common ſtore ot things, or out of the Fruits 
of them, with deſign to apply to his Private Occa- 
ſions (1), none elſe ſhould rob him of. This (a) may 

be illuſtrated by the Caſe of Beaſts, amonglt which 
none can claim a peculiar Right to any thing above 
others (2); but each ſatisfies his Appetite with what 
he firſt mects with in his way: Aud if any of them 
hath been fo provident as to lay up a Stock tor fu- 
ture uſe, the reſt are under no Obligation to for- 
bear invading and plundering it: Inatmuch as no 
Agreement can have paſs'd amongſt them, which 
might lodge the chiet Right to any thing in the 
firſt Taker. 

The Author of the Treatiſe de Principiis juſti & 
decori ( hath advanc'd ſomewhat on this Subject, 


which 100 ſerve to ſet it in a fuller Light. He ſup- 


poſeth beforehand, that Man may lawfully poſſeſs and 
uſe Creatures void of Reaſon ; and thence infers, that 
fince Men are by Nature Equal, all muſt have an E- 
qual Right to the Creatures (3); there being in reſpet 
of ths Creatures themſelves no Rule aſſigning one part 
to me, and another to my Neighbour : What remains 
thin, but that the diſtinction and diviſion of Goods muſt 
be dednc'd from Compact? But foraſmuch as all Hu- 
mane Inſtitutions and Ordinances are made with the 
exception of extreme Neceſſty, therefore when ſo de, pe- 
rate a Caſe happens, the Primitive Right to all things 
revives : Becauſe in the Common Agreement for the 
Diviſion of Things, every one is ſuppos'd to bane 7e- 
nounc'd his Right to thoſe Things which were allotted 


to others with this reſerve and r-ſiridion, Unier 
am unable otherwiſe to compals my own Prefs... 
tion. My Calamity doth not grve me a Rivht to th : 
things to which I had none before ; but the ertrenin 
7 my danger makes that Condition ceaſe, under oh 
gave up my firſt Right. For the ſame Reaſon, it; 
lawful in War to ſeize the Goods of the Eneny: 8. 
canje all Compa@s being diſſolv'd (4), the Original Ria, 
returns, He adds, p. 110. That before the ſettl of 
Covenants, fu ft Occupancy did not by its own force,,,. 
fer any Right. Becauſe firſt, in whatever Neceſftoy 
Condition I was plac'd, I could then have no Right j, 
recall theſe Goods to my own He; this privilege tal;,, 
place only in Goods which I voluntarily refign'd ty n 
Neighbour, But there are not many perſons to b. _ 
with, who would allow ſuch a Prerogative to things t 
acquired. 

WW hich Reaſon might be thus propoſed in cdeary 
Terms, 

If firſt Occupancy of it jelf conferr'd a Right g. 
clufive of all other's, it would follow, that even in a G 
of Neceſſity, Goods thu; attain'd, could not be mal, 
uſe of by any other Fer/on than the Poſſeſſor : Becaſ 
the Right of Neceſfity follows from an Exception addel 
to the firſt Compact about the diviſion of Goods, in 
we before ſuppojed that no ſuch Compact bad paſs 
bout things which came into Mens poſſeſton by the; 
Means. It being then abſurd and unr2ajunable, that 1 
Perſon reauc'd to Extremity, ſhould not be allowed t 
uſe what another bath by Uccupancy made his own, it 
follows, that the Right vy virtue of which Occupony 
fixeth a Property, is likewiſe owing to Covenant, Tho 
this Argument is at the beſt but very teeble (5), 

He proceeds Secondly to affirm, That there is 
Nature no more reaſon why Men ſhould deſire a Rift 
from the firſt Occupancy of things (6), than from th 
firſt diſcovery of them with the Eye. Therefore tis 
difference muſt ariſe from the Inſlitution of Men, . 
daining, thut the Right to a piece of Land, for i. 
ſtance, ſhould be in him who firſt took poſſeſton of it, 
not in him who ſaw it b*fore others. "Thirdly, d 
lays, Let us ſuppoſe two Men, one ſwift, and one ſi 
of Foot, tis evident what an ill match'd Couple vi 
hade here, as to the Buſmeſs of acquiring Property; 
and by conſequence, that the Right by which he who f 
Jeizeth the thing, in this Caſe, ſhould be the true Owni! 
of it, is not borrow'd from Nature, but from Tmplict 


INT 


— 


Mr. Barbeyrac's NOTES on S 5. 

(1) This Agreement 1s in no wife neceflary, as may appear trom what has been ſaid in the preceding Note. The Rom 
Lawyers do not ſuppoſe any even in that Law, to which our Author reters them, and whereas to ſhew, that Property of Goods 
did begin by taking poſſeiſion, they ſay, there remiins to this day ſome footſteps of ir in things which yer remain commo!, 
which belong to the firſt Occupant, Dominiumque rerum ex natur ali poſſeſſione cepiſſe Nerva filius ait, ejuſque rei veſtigium rea, 
de his, que terra, mart, czlo capiuntur, nam hec protenus eorum fiunt, qui primi poſſeſſionem eorum apprehenderent, Digeſt. I. 41. cit.. 1 
adquirenda aut admittenda poſſeſſtime, leg. 1. There is alfo a place in the Inſtitutes, which 1 ſhall quote, c. 9. 59. It. © from 
whence it will appear, that according to the Notion of the Roman Lawyers, - Potleſfion is all that transfers property by virtue ot 


the intention of him who gives any thing to many in common. 
(2) See 4. Note 1. atoregoing. 


(3) This is true, but they have ir orly for their uſe. All that follows from this Equality of Right is, that no Man ought dd 
potſeſs himſelf of ſuch a great quantity ot Goods, that there remain not ſufficient for others. See Note 4. upon 5 4 aforegoi%e 

(4) This is not it, but the true Reaſon is the ſtate of War, where two are Enemies the one to the other. And indeed upp? 
ſing that they who have had each their Goods in Property, ſhould come ot a ſudden to ſuffer them to be common by an una 
mous Conſent, and without ceaſing to be Friends, every one may atter this take what is convenient, and none have right to de- 
prive others ot what they are poſſeſſed tor their uſe, Thus Velthyſ-n argues upon the falſe principles of Hobbes. | 

(5) The Right and Privileges of Neceſſity are nor ſo bounded as to diſpente with ſuch Dutics, as ſuppoſe an Agreement u 
certain Caſes. They alſo make exceprious to ſeveral Natural Laws, which in no wife depend upon Humane Agreements. 

(5) The Reaſon of it is very clear, and tis this, That he declares thereby an intention to ſer apart ſuch a thing for his ule, 
or to appropriate it to himſelf, as he may by virtue of his common Right to uſe it, which without that would become u 55 
to any Man, The meer ſight of a thing can't have the fame effect, becauſe we fee many things without any defign of tabs 
them to our ſelves only, But if at the ſame time we perceive a thing fiſt, and we diſcover any ways an intention of reſerving" 
to our ſelves, others may no more pretend co it, chan if we were actually ſeized of ir. See what is jaid on c. 6. So that x16 09 
neceſſary to ſtay to prove, that the third and laſt reaſon of Ve/thry/en are of no force. 


(4) To this belongs I, 41. t. 2. D. de acquir. vel adn ttenda pf |. t. (6) Velthuyſen, p. 109, Fe. 
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nant or Agreement. He might have ſaid more 
briefly, upon Suppoſition that all Men had original- 
ly an equal power over things, we cannot appre- 
kend how a bare Corporal Act ()), ſuch as Seizure is, 
ſhould be able to prejudice the Right and Power 
of others, unleſs their Conſent be added to confirm 
it: That is, unleſs a Covenant intervene. What 
the fame Author diſputes farther; That (a) in the 
Primitive State one Man might have brought the whole 
World under his Subjedion, is vain and idle, and is 
confuted by Mr. Hobbes himſelf (b). : 
VI. To proceed, Men leſt this Original Negative 
Communion, and by Covenant {ſettled diſtinct Pro- 
perties, not at the ſame time, and by one ſingle 
Act, but by ſucceilive Degrees, according as either 
the Condition of Things, or the Number and the 
Genius of Men ſeem'd to require. Thus the Scy- 
thians of old appropriated only their Cattle, and the 
Furniture of their Houſes, leaving their Land in 
its Primitive. Communion (c). Indeed the Peace 
and Tranquility of Mankind, for which the Law of 
Nature appears eſpecially concern'd, gave no ob- 
ſcure Intimation, what would be moſt convenient 
ior Men to appoint in this Affair. For that each 
Man ſhould retain an equal power over all Things, 
or that the Univerſal Proviticn ihould be laid in 
| Common, ready tor the promiſcuous uſe of every 
perſon, vas not conſiſtent with the ſafety and quiet of 
Humane Race; eſpecially after they were multipli— 
ed into conſiderable Numbers; and had cultivated 
and improv'd the Method of Living. Becauſe (d) 
there could not but ariſe almoſt Infinite Claſhings, 
E from (c) the deſire of many Perſons to the ſame 
Thing, which was not able to ſatisfie them all at 
once; it being the Nature of the greateſt part of 
what the World affords, to be incapable of ſerving 
W more than one Man at the ſame time. As for the 
E preciſe Order, and the particular Cauſes of Things 
W paling into Properties, I conceive we may thus 
come to an apprehenſion of them. Moſt things of 
inuncdiate aft to Men, and which are applied to 
e ends of Nouriſhment and Cloathing, are not b 
bare unaſſiſted Nature produc'd every where in {6 
ercat abundance, as to yield a plentiful lupply to 
$ «ll. As often therefore as two or more ſhould want 
me lame thing which could not content them all 
eogether; and ſhould endeavour to ſeize and ſecure 
gt ir themſclves, ſo often there muſt ariſe a moſt 
vrobable occaſion of 2 and Hoſtilities. A- 
Een, many things ſtand in need of Humane Labour 
End Culture, either for their Production, or to fit 
prepare them for Uſe. But here, it was very 
eonvement that a Perſon who had taken no pains 


Ls ET 


about a thing ſhould have an equal Right to it with 
another, by whoſe Induſtry it was either firſt rais'd, 
or exactly wrought and fram'd, to render it of ſar- 
ther Service. It was highly conducive then to the 
Common Peace, that immediately upon the Multi- 
plication cf Mankind, Properties ſhould be appoint- 
ed in moveable Things, cſpecially ſuch as require 
the Labour and Improvement of Men; and in thoſe 
Immoveables which are of immediate and neceſſa- 
ry Uſe, as Houſes, for Inſtance; ſo that the Sub- 
ſtance of them ſhould belong either ſeparately to 
particular Perſons, or to ſuch a number of Men as 
had by peculiar Covenant agreed to hold them in 
the way of 1 Communzon. Farther, although 
there appears ſome reaſon in theſe Things, why they 
ſhould rather belong to ſome than to others, yet 
the Dominion or Property of them, ſuch as * 
the excluſion of all Perſons beſides, wis to be con- 
firm'd at leaſt by tacit Compact (1): And this tacit 
Compact involy'd a tacit Ceſſion ot the rcſt of Man- 
kind; intimating, that whatever had bees aſſign'd 
tor any ones Private Share, they would r ever Ai. 
lenge any Right or Title to, upon pretence of its 
receiving its Matter, or its Nouriſhment from the 
Earth, the Common Habitation of Men. As for 
thoſe Immovecables which Nature produc'd, without 
the concurrence of Humane Induſtry, that is, Lands, 
ſince they wcre ſo widely extended, as abundant] 
to ſatisffe the ſmall number of the firſt Men; ſo 
much ot them was from the beginning taken into 
Poſſeſſion, as Men thought convenient for their pre- 
{ent Occaſions, the reſt being left in its Natural and 
Negative Communion, to be poſſeſs'd by any Per- 


ſon that ſhould afterwards think fit to uſe it. Here 


therefore (2) we muſt conceive a Covenant to have 

aſs'd to this Effect; that thoſe Lands which had 

een aſſign d to particular Men by the expreſs A- 
greement of the reſt, or ſuch as the reſt were ſup- 
pos'd to have reſign'd all their Title to, by permit» 
ting a ſingle rea quietly to enjoy, and by taking 
to themſelves other Lands in the ſame manner, 
ſhould belong to the Manurers and Improvers of 
them: And that what remain'd ſhould paſs into 
the Property of thoſe who would afterwards fix up- 
on it, 

VII. That the ſettling diſtin& Properties turn'd 
to the real Benefit and Advantage of Men, when 
grown more Numerous, may he illuſtrated from the 
fame Arguments which Ar2/totle (f) brings to over- 
throw the Platonick Communion of Goods. Though 
indeed his Deſign was to relute a Poſitrve Commu- 
nion; whereas our Enquiry procceds about the Rea- 
ſons inclining Men to quit that Communion which 


Of it, 


WW. wWour the primici j 
| primitive Community of Goods, 


EN Mrs a. 
(4) hid. & 103. 166, 
danr, les, 26 
{| D 1 


3 * Ny 


(7) It is available by vircue of the Intention of the Creator, who has given Men this common Right, that they may make uſe 
| + And every one ought to think, that it belongs to him to do no prejudice ro che Rights of any other, who in their turn 
J one way or another plead the privilege of the firſt Occupant. | 
| Mr. Barbeyrac's NOTES on 56. 
) By what H have ſaid in the foregoing Notes, we may ſee that there is no need of any Renunciation, either Expreſs or 
og [his may tuthce to retifie the atrentive Reader in underſtanding all that our Author in the following part of this Work 
p pom that faſſe Princip'e, without which I ſhould be obliged to enlarge my Notes to no purpoſe every moment to correct it. 
2) Our Author doth here by the Bye criticize upon an Expreſſion of the Jewiſh Hiſtorian Joſephus, 1, 1. c 3. where he ſays, 
oe ry was the firſt that ſer bounds to Lands, "Ogus Tx tins mew T& tem, p. 7. in which he deſerves, ſays our Author, not 
e more, than in what he ſays in the ſame place, That Cain barbarouſly uſed and infolent] treated all thoſe that 
. og him; that he gather'd great Wealth by Rapine and Violence, and that he cheriſh'd Companies of Thieves. For how 
Ecler g tings be attributed to the eldeſt Son of the firſt Man and firſt Woman, from whence all Mankind are deſcended. See 
s Diſſerration, entit'ed, an Exercitation upon Fl. Joſepbus's Antiq. Jud. Lib. 1. c. 2 printed in 1701. and what is ſaid, 5 10. 


() De give, c. 1. ſ. 11. (e) Juſtin. 1, 2. c. 2. (a) Vid. Digeſt. l. 8. tit. 2. De ſervitus, pr dior. 
(e) Vid. H.bbes de Cive, c. 1. ſ. 6. (/) Polit. l. 2. c. 3. p 316. Ed. Paril. 
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we have alrcady ſhewn to the Negative (a) (1). If 
ſays he, Men labour'd in common, and laid up all they 
got in one Heap, out of which they were freely to take 
for their Support, tis impoſſible but that Heats and 
Quarrels ſhould ariſe from the Inequality which muſt 
be obſerv'd between ſome Men's Getting and _ 
ing (2). In general (as he well remarks) the living 
together, and upon the Jame Stock and Maintenance, 
7s grievous and uncajic. Which is the Reaſon that we 
are never ſo highly diſpleas'd with other Perſons, as 
with our Servants and Family Dependants, who are 
continually under our Eye. But now upon the intyo- 
ducing of Property, all theſe Complaints are ſile nc d (3), 
every one grows more Induſtrious in improving his pe- 
culiar Portion; and Matter and Occaſion is ſupplied 
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diſcover the Falſity of that Vulgar Saying (6), Me 5 
and Tuum are the canſe of all the Wars 80 bre, Is 


. . 4 | 
in the World. For on the contrary the Diſtinction 2 
of Meum and Tuum was rather introduc'd to pre- tak 
vent all Contention. Hence Plato, LL. I. 8. p. 21 fn the 


Ed. Wech. calls the Meer-ſtone (5), the Boundary of in 
Friendſhip and Enmity, confirm'd by Oath, ang 1 pro 
prov'd of by the Gods. Ot the Sacredneſs of the fur 
Landmark, ſce likewiſe Deut. XIX. 14. Fob XXIV atio 
2. L. 27. t. 21. D. de Termino moto. Collat. leg, Jy. ſe 
Jaicarum cum Rom. tit. 13. Faul. Sentent, II. 16, y 
22. Frontinus de re agrar, Let every one keep 1 
own Bounds and not diſturb thoſe of other Men: for 
therefore was the Mark-ſtone ſet up, litem ut diſcer. 
neret agris, to end the . rating of the Field 


for the Exerciſe of Liberality and Beneficence towards But that infinite Field of Hoſtilities and Strites, 2 mon 
others. It were better therefore that Goods ſhould be riſcth only from hence (8), That the Avarice d wiſe 
made proper as tothe Poſſeffon (4), and ſhould be Common Men is ever aiming to break through thoſe Bound (crib 
only in the Uſe. Again, To conſider a thing as our of Meum and Iuum, which have been by Law «© Geo! 
own, raiſcth the Pleaſure we take in enjoying it (b), To Covenant eſtablith'd (c). 
gratific and aſiſt a Friend, a Gueſt, or a Companion, VIII. Though what hath been here deliver'] ſcens A 
fills us with ſenſible Satisfaction and Delight ;, and this plain and evident, yet we think it not impertinem N 
we cannot do, unleſs we have a ſeparate Share of Good to examine more largely the Opinions of ſome A. F. 
things to our ſelves. Beſides, ſince there are few things cient and ſome Modern Writers on this Subject. 4 0 
which can be made uſe of Ly all Men at once, when mongſt the former, Diodorns Siculus (d) reports, Il : 
many Perſons ſhould happen to ſet their Mind on the the firſt Farth-born Men led a wild and irregl Beto 
ſame Obje#, which could not ſuffice them together, Life, went out in Herds to ſeek their Food, whic Whi 
they muſt of Neceſſity ſall out, were not the deſired Ob- conſiſted of the moft juicy Herbs, together with ju No! 
jed already aſig u d to a particular Owner. It muſt be Fruits as the Trees ſpontaneouſly produc'd : But mt Diſt 
confeſs d theſe Reaſons did not weigh fo much with knowing how to bring their Provifion together, and h But 
Sir Thomas Moor and Campanella, as to hinder them lay up a Store for future uſe, many periſb d during tl Was 
from ſetting up a Communion ot Goods, the former inter, purely throngh the Incl-mency of the Air, 
in his Utopia; the latter in his Realm of the Sun : and partly through want of Suſtenance , till by degr:1 
It being much more eaſic to fanſie perfect Men than gaining Inftrution from Experience, they began u Ti 
to find them (5). But farther, we may hence too retiye into Caves in the Cola Seaſon, and to reſerc _ l 
. — 0 
f L * Non 
Mr. Barheyrac's NOTES on S7. 2 
(1) The Greek is, Ka? 38 & Tails e ne Weis wi Hows vay de, AN diem avayralo TyRAIgd]e i 
rege TSS mate wi d nauCavorras TANG, Ni 5 mvErTaEs, Tols $A0T|o wir NapCaym, Teo 5 Toyenv. No 
(2) The Greek is, OA 5 7 ovCli, Y xoworeiy wy arlewmgur e YEAST, Y ui, Toy Tus my AAL a ml N 
ouvamdY ua)! xovaviar gdiv of t Nagzegwerct c Tails , iH wingav TegTreforms Sano. tm 5 Se + 0 
TUS ua AIR , ole TAG MEI KguusSu % Tas dNakovias THS EYWWKAIES- No 
(3) So Ariſtotle expreſſes it, Ai H z imuiareras ,x, TA £yrAnuale ee aknines EmUNTER warner dd iin, i An 
esc Idioy dna cu Tegordeeorles. This is well expreis'd in a Laiv of the Code, Naturale quirp? vitium, negligi quod c mm mite 
p idetur; ut que ſe nihil habere, qui non totum habeat, arbitretur denique ſuam quoque partem corrumpi patiatur dum invidet al eu, ( 
Lib. 10. tit. 34. Quando ty quibus quarta pars, (Fc. leg. 2. in princip. | G 
(4) And again, u Toivuy bn Gian & , Ta: x]1geus, Ty ds Alice, NN r. *n di x Tg wm 
s uy21]ov, cop Nagige 79 youiT erp iN en & Ae Hνν X, To Reino, x, ontnou pines, x, Eivors, & Leet i 3 
15% & Klus id ia de. Epicurus (to uſe Mr. Bes Words in Hit. Dictien.) would not imitate Pythagoras, who taught, tt My 
among Friends Goods ought to be common. (Diog. Laert, l. 10.S 1.) He found it our, that ſuch an Eſtabliſhment berray'd Ca 
Diffidence; he lik'd better that things ſhould remain on the ſame toor, that every one might voluntarily contribute to the Wa Er 
of others when there was a neceſſity. He atiures himſelf, that this Notion comes nearer perfection, than to maintain a Comma. 4 
nity of Goods, and we can't ſufficiently admire the Union of Epicurus's Followers, and the Goodneſs by which they aſſiſted doe Tan 
another, while every one remain'd Maſter of his own Eſtate. See Cicero de finib. bonorum & malorum, |. 1. c. 20. 
(5) An univerſal Community of Goods, which might have place among Men perfectly juſt and free from all irregular fil 
ſions, can't but be unjuſt, chimerical, and full ot Inconveniencies among Men ſo diſpos d as we are, For the Agreement wii . 
is0>f ervable ſomerimes among the Members of certain particular Communities, can't be drawn into a conſequence for an ume 
ſal Society ot all Nations, and people; nay, not ſo much as of a Village, or ſome other place, which contains ſeveral Familie ol (1) 
different Conditions, and made up of a number of unequal perſons. See Mr. Daumat's Civil Laws in their Natural Order, bat! ſub illo g 
iu the Preface, $2. and the Diſcourſe of Ulric Obrecht, De Communione, which is the firſt of the Collection publiſh'd in 1724 ® eſet, 
Strasburg. To this we may add what Mr. Bruyere (in Chara#. pennit. du dern chap.) ſays, That if Men abound with Goods, (2) L. 
and no body in this Caſe live by his Labour we ſhall want Neceflaries and Conveniencies, If there be no Wants, theſe firens an 
will be no Arts, Sciences, Invention, nor Mechanick Trades. Farther, an equality of Poſſeſſions and Riches would ſettle ti !pnare 
like in Conditions, baniſh all Subordination, reduce Nen to a ſtate of ſerving themſelves and not helping one another, fene telligamy 
Laws frivolous and uſeleſs, introduce an univerſal Anarchy, and bring in Violence, Injuries, Maſlacres and Impunity. The! dem propy 
of the Character is pleaſant to read, but roo long to be inferred whoie in this place, See alſo Quint il. Declam. 261. 
(6) Quieta vita tis qui tollunt, Meum, Tum. Publ. Syr. Senfent. v. G20. 5 (a) PI 
(7) Ptato's Words are, Ewxgpoy AiJov 6&C ovTe gikizr, N Rhe. ol „ Was oz 
(8) Hſiass Words are, Atzgigedus , s , th mor TOI TY jwalhis”, av of fy . ananoTgar Em1W part i from t 
Tov ov]ov -. „edeca, k 
ö „das Re 
(4) To which add Ariſto han. Concionatr. p 715. (b) Jureval Sat. 3. Aiſtinet 


'Tis ſome what to be Lord of ſome ſmall Ground, 


Eſt aliquid quocunque loco, quocungue receſſu, 
In which a Lizard may at leaſt turn round. Mr, D 


Unius ſeſe Dominum feciſſe lacert e, 


i — — 2 . 2 — . . L E 

() Ly Orar. 17 De Vicie binis publicatis, chap, 4. The main Ciuſes if Diſſntions among Subjets are, that ſome cove! 
Mens Poſſeſſtmns, mii ve again, ae 136b'd of their own, (4) Lib. 1. ſ 11 
| 4 e 


— 


— — 
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Cnae. IV. 


a ſuficient Stock of ſuch Fruits as were fit io keep- 
ing: Some new Advantage or Improvement being eve- 
ry day added to Life (a). This Hypotheſis concern- 
ing the Origin of Mankind, though falſe, being 
taken tor granted granted, it follows, that Men in 
the beginning liv'd _— the Su 
in common; afterwards ſettling by Covenant the 
Property ot Houſes, and of Fruits treaſur d up for 
ſurure Service, till by flow Advances the Appropri- 
ation of Land was introduc'd. To the ſame pur- 
pole is frequently alledg'd what Fuſtin (b) relates of 
Saturn (1), King of the Aborigines, who, he tells 
us, was ſo remarkable for exact Juſtice, As that no 
Perſon under bis Reign, liv'd in a Condition of Slave- 
ry, or beld " private Poſſeſton z but all things, like 
one univerſal Patrimony, lay undivided, and in com- 
mon to all, The Authorities of the Poets are like- 
wiſe produc'd in great Numbers, where they de- 
ſcribe the happy ſtate of their Golden Age. Virgil. 
Georg, 1. 125, Cc. 


Ante Jovem null: ſubigebant arva colon ; 
Nec ſig nare quidem, aut partiri limite campum 
Fas erat : in medium querebant ,, ipſaque tellus 
Omnia liberius, nullo poſcente, ferebat (c). 


Before Fove's Reign none vext the peaceful Ground, 
Which only Turfs and Greens for Altars found. 
No Fences, parted Fields, nor Marks, nor Bounds, 
Diſtingmſh'd Acres of litigious Grounds : 
But all was Common, and the Fruitful Earth 

Was free to give her unexpected Birth. 
| Mr. Dryden, 


Tibull, Eleg. 3. B. 1. 41, &c. 

Ilo aon validus ſubiit juga tempore taurus, 
Non domito franos ore momordit equus. 

Non domus ulla fores habuit; non fixus in agris 
Lui regerct certis finibus arva lapis. 


No ſturdy Ox did to the Voke ſubmit, 

No broken Courſer champ'd the galling Bit 
No Door the fearleſs Cottager conceal'd, 
Aud the wide Earth was but a common Field. 


Senec. Odav. V. 402, &c. AR, 2. 


m—Cigere aſſuerant ſuas 
Muris nec urbes, pervium cunctis iter. 
Communis nuts omninm rerum fuit : 


Et ipſa tellus lat 
& -& . a fœcundos finus 


S 


plies of Nature, 


* 


Scene 
To fende their Towns with Walls, but 4 
Lay a tree Road: The Univerſal Store 
Supply'd Mankind; at large they liv'd and fed: 
The willing Earth her fruitful Boſom ſhook, 
Rich with diffuſive Plenty —— 


Nor had they yet begun 


Again in his Hippolytus, Act. 2. V. 525, Sc. 


— Prima quos mixtos dei: 
Profudit ætas, nullus his auri fuit 
Cecus cupido; nullus in campo ſacer 
Diviſit agros arbiter populis lapis. 


— The firſt good Race of Men, 
Companions of the Gods and mixt with Heaven, 
Not blindly led by Avarice and Gold, 

Forebore to fix the Conſecrated Stone 

To bound the Fields, and judge between the Swains. 


Thus 'tis one of the Alterations which Ovid, Met. 
1. v. 125, &c, deſcribes in the Iron Age, 


Communcmgq; pr ius, ſeu lumina ſolis & auras, 
Cautus humum longo ſig na vit limite meſſor (d). 


Then firſt the wary Swain inclos d bis on; 
All common was before, as Air or Sun. 


Theſe (2), and the like Poetical Relations, La- 
Fantius (e) interprets in the following manner: 


Nec fighare quidem aut partiri limite campum 
« Pas erat; in medium querebant, 


That is, God Almlghty gave the World in common to 
Mcn, that they ſhould live freely together, not that fu- 
rious Avarice ſhould claim the whole Store to it T 
or that any one ſhould want what was produc'd for 
the ſake of all. This Saying of the Poet we ought not 
to take ſo ftrifly, as to imagine that in thoſe Times 
there was ho private Poſſcſton ; but in a Figurative 
Senſe, ſo uſual in thoſe Compoſitions ;, giving us to un- 
der ſtand, that Men were 1 generous and liberal, as 
not to ſhut up to themſelves the Fruits of the Earth, or 
to lie hovering over a conceal'd and ſæparate Store; 
but that they admitted their poorer Neighbours to the 
common Enjoyment of what they had gotten by their 
own Pains. But indeed as no ſenſible Perſon will 
let the Poet perſwade him, that theſe primitive 


| Mortals had omnia in medium queſita, or a poſitive 


Communion of Goods; ſo the Reaſon which Lactan- 
tius aſſigns to thoſe Expreſſions, doth not in our 


* 


— 7” 0 _—_— 


Male Words are, 
eſſet, 
u Ladtantius's Words are, 


ugdare, & 
telligamus 
dem proprii laboris admitterent, 


Mr. Barbeyrac's NO ES on 58. 
, Italiæ cultores primi Aborigines flere, quorum rex Saturnus tant 4 
o gulſquam, neque quicquam private rei habuerit, (ed omnia communia ( indiviſa omnibus fuerint, veluti unum euncfis patrimonium 


juſtit ie fuiſſe traditur, ut neque ſerviens 


n Quippe cum Deus communem omnibus terram dediſſet, ut communem degerent vit am, non ut rabida, & 

avaritia ſibi omnia vindicaret, nec ulli deeſſet, quod omnibus naſceretur. 0 
0. ſupra memoratis | fic accipi oportet, non ut exiftimemus nibil omnino tum fu ſſe privati, ſed more Poetico figuratum, ut in- 
tam liberales fuiſſe homines, ut natas ſibi fruges non includerent, nec ſoli 


Quod Poet e diftum | viz, Virgilii in his verſibus, nec 


ſconditis incubarent, jed pauperes ad com 


K (a) Plin. N. H. I. 23. Proœm. de Arborib. Pomona urgeth this in her own Honour and Defence, « That the firſt Food of Men 
„ fro, ut to Trees; and that this taught them to look upright towards Heaven: Nay, chat they might ſtill find a Suſtenance 


nom the ſame Stores 
"nec, Epiſt. 90. y 
„ is Reaſon, becauſe 


Gſlintt poſſeſſiong or private E ſtares, 


without Corn and other Products of the Earth. 
(4) Macrob. Saturn, 1. c. 8, * The Romans appoint 
uring the time of his Reign in 7taly no Robbery was committed: Or, becauſe under him chere were no 


5) Lid 43. c. 1. (e) See this place illuftrared by 
>. the Temple of Saturn co be their Treaſury, for 


Nec ſignare quidem aut partiri limite campum 


1133 . Fas erat; in medium qierebant, 
We 't was thought convenient to lodge the common Treaſure under 


n to all Men. (e) liflir, I. 5.c 5. 


his protection, in whoſe Reig all things had been 


1 Judgment 


- ” DO — e r 
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1 n wer a6” then \ chaps greatly, enclin'd Contentzque (ibis nullo cogente erłat ij, = 
to Covetouſneſs, being Ern Wealth, and Arbuteos fetus, mamtanaque fraga legelant, He 
finding an eaſie Supphy ot Food from Nature's Cor name & duris larentia mora' rubetis, Ora 
Store, whilſt they remami'd Strangers. to Pelacacics Et que dec ĩderant patula. Jovis arbors glundes 0. At! 
and Exceſs; ſo, on the other ſide, we do not ſce oF " >4 e e Yiel 
what matter they could have for Bounty, when there Content with Food which Nature freely breg, Ofel 
was no Occaſion to ſcrape up Treaſure. *Tis a good On WV ildings and on Strawberries they ted, And 
Conſideration that ſome recommend to us, in order Cornels and Þramble-berries gave the reſt, The 
to a right Underſtanding. of the whole Fable of the And falling Acorus turniſh'd out a Feaſt, And 
Golden Age; that the Pifpoſitions of Ruſtick and | Mr. Dry4es, 

barbarous People make them almoſt Natural Friends B | 5 
to Eaſe and Lazineſs, and Enemies to Labour. That There's a Famous place produc'd on this Head from St p 
the more rude and ſimple way of Life any Per- Tully's Firſt Book of Offices, c. 7. (6), Tis the part un 
ſons are engag' d in, and the leſs inclinable they of Juſlice to diſtingui between: Things Common an] Pern 
would be to Plenty and Luxury, to Magnificence Particular, and to nſe them accordingly. | Now nothing vic q 
and Splendor ; which commonly require much In- is private by Nature, but as it becomes ſo, either Her 


duſtry and Pains (a). And that laſtly, tis the ge- Ancient Poſſeſton, as appropriated by the firfi Ga 
neral Vice of Old Perſons, to commend the Times pant, or by Conqueſt, upon the Right of Arms, or ale 
of their young and flouriſhing Days, to deſpiſe, for by Law, agreement, Condition, or Lot, Hence cons 
the — 4 part, preſent things, and what they ſee the Names of the Arpinate and the Tuſculan Lands 
before them; extolling whatever comes mark d with And in like manner are Private Poſſeſtons ſettled iy] 
the Advantages of Age; And that therefore it ſeems deſcrib'd. Since therefore the Things which Num 
very probable, thoſe rude and ignorant Men, when made common, have by this means been turm ins 
the Legiſlators compell'd them to a Life of Manners Property, let every Man quietly enjoy bis. Lot: Vl. 
and of Induſtry (3), might be very uncaſie under the ever covets more than this, ſhall be deem'd to have vis 
Change, and frequently ſend out a Wiſh for their lated the Law of Humane Society. 

Acorns and their Idleneſs. From which Complaints 3 (14g | 
of their Old Sires, Poſterity might frame their Horace is ſometimes brought in, giving his Jude 
Dreams about the Golden Age: This Conjecture ment amongſt the reſt. 

is ſtrengthen'd by the Character which Salut ( (4) b 01 

gives of the Aborigines, the People of thoſe primitive Num propria telluris herum nat ura neque illun, 
Times, They were, ſays he, a Clowniſh Race of Men, Nec me, nec que nquam flatuit : nos expulit ill; 
without Laws or Government, tied. up to no Order or lum aut nequities, aut vafri inſcitia juris; 
Rule. And Ovid (5) himſelf placeth the Happi- Poſtremam expellet certè vivaciar bare. 
neſs of the Golden Days chiefly in this; That Men Aung ager Umbrent ſub nomine, unper Oſelli 
obey'd Faith and Honeſty without Law, and fear d Dictus erat; nulli proprius; ſed cedet in uſun 
no Ptmiſhment; becauſe no Civil Societies were yet Aunc mihi, nunc aliis, L. 2. Sat. 2, v. 129, Cc. 


eſtabliſn'd. a \ The 
| AY ; ature 
Ira t | GAIT F Pty | Nr rietor 
63) Mr. Le Clerc has throughly proved, that the Men that lived in the Times, when the Golden and Silver Ages were ſaid u on the 
have been, were not a whit better than thoſe of the following Ages. See his Notes upon Vie ſiod's Theogonia, v. 211, and whit or the 
he has extracted our of ir himſelf in an Article ddded to his Memoirs, De Treuvouæ in March and April 4701, Tom. 1. 2 ſl 
(a) 8.1uſt's Words are, Cumque his (Troanis] Aborigites, genus hominum agreſte, ſine Tegibuy fine imperio, liberum atq; ſolutin. \ & el : 
(5) This Poet makes the Felicity of the Golden Age partly to confiſt in this, Thar they had neither Laws nor Puniſhment, bs er, t, 
every one was free, in theſe Lines, yy | 8 1 .  WBL 
| | cb Aurea prima ſata eſt «tas, que, vindice nullo, © Ot ind o 
| Sponte ſaa ſine lege fidem rectumque colebant. Wortur 
: 4 3 Pena metiſque aber ant. . 
becauſe they had no Cities. 8 92 Ann 5 F LL „d e 1 | pinal « 
(s) Twlly's Words are, Deinde juſtitie munus eſt, ut communibus ut atur q'is pro communibus privatis ut ſuis. St autem rt IX. 
nulla nat ur a. ſed aut veteri occupat jone; ut qui quondam in vacus venerunt, aut victoria, ut qui bello poſiti ſunt, aut lege, p48, 
conditione, ſorte. Ex quo fit, ut agtr Atpinas Arpinatum dicatur, Tuſcu'anus Tiſculancrum, ſimiliſq; eſt privatarum poſſeſſionum 1c" 
Fo. Ex quo, quia ſuum enjuſq, ſit, eorum que fuerant natura communia, quod cuique obtigit, id gqiijque teneat, ex- quo ſi quis fibl appt (9) 
tet, viol abit jg bumanæ ſocietatis, | But Mr. De Bynherſhock in his Treatiſe, De Dominio Maris, printed in 1703. Chap. 1. belies, 
1 That about the middle of this Paſſage there is a Corruption, which he thus amends, aut lege, PACTIONE, CONDITIONE, tc # 
} fit ut ager FORTE Arpinas Arpinatum dicatur. Upon this tuppoſition, the Tranſlation muft be, Or Laws and Compads, when | 
4 it is that the Country of Arpinas, for example, belongs to that City, c. The reaſon why this Author changes ſorte into fut (o) 
| and puts "like angthet place, is, becauſe the parting of Goods made by Lot always ſuppoſes an Agteement pubſick or. print. „ 0g; 
5 He might like wiſe have ſaid, That Cicero, who often uſes Words ſynonymous, and is not very exact in his Diviſions, would, | ccipien⸗ 
| 1 ter he had ſpoken of Covenants in general, add ſome Particular kind, as he knew is very common in the beſt Latin Author; 
wh rhep ſtill there will.a doubt remain, wherher in Cizevo's Days the word FORTE was uſed in the ſenſe, for example, as the Roni! (1) T 
"1 Lawyers ule it now... Nor isthe Law Which MraiBynterſhic# quotes here very fuirable in my Opinion to eſtabliſn that ſenſe, it, rele 
114 chete tis baſt fte, an expreſſion, very common: in which the laſt word is not likely to ſignifie, verbi gratia, Digeſt. I. 7. tt um quo, 
; 1 Dew fralin, Ko leg. Y. if init a, „ de, N „„ e e teh N wer athr 
2 . be is A noſop 
(a) Add Montaign's Effsys, I. 1. c. 30. (6) catilinar. Bell. ab init. Add the Character given of the ſame People by D” x "Op 
x tialic ur n. . R. p, (Go Edit. Lipſ. (e) Aet. 1 v. 103, Ce. As for what follows about the perperual Spring, the pont dine, 
oh” ous produttion of the choiceſt Fruits, and the Rivers overtiowing.with Milk and Nectar, tis no cruer than that &xtravagadt i” ac end. 
| of Pherecrates,' | © 74603) 1.2 ptr din ) | A +4, $4, in r nog wn ur 233337 [302-1 hich is 
Ticaret win d d p, x Aer ® Gul whine, The Rivers run with Oaemeal and Black Broath, . | ' ea R 
Tan a mwy gere ov" ie Boe pe vmey pple e Murmuring, when new-bak'd Biskets ſtopp d their ſpeed. 
5 AuTalo Husi hee, ꝙ rag igven, | Links and Hot Sauſages in Fiſh-pools ſtood, 1 a) Ax 
* ÞuTKai % x, Cromrts, ahaaymuy Tod! t And farred Oyſters skimm'd the wealthy Stream. 0 Bal 
! | ors MT4UOIS go HEWITT eV] USEaKOY, Fowlsnicelydrelſs'd, ſerv'd up themſelves, and flew 1. U. 4 
1 


Omas MN Adi Ave A uira mee) N SN About Mens Mouths, ſtill courting them to feaſt. | 


N | EM LuV , . | See Athenæus, J. 6, c. 19. and Pollux's Onomaſt icon, J. 4 
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Car IVW. Of the Origi 


Nature, nor him, nor me, nor any made 

The Proper Maſter of the Stage we tread. 

He turns out me; and him ſome Vile Deceit, 

Or a Dull Head at Law ſhall ſend to ſhare my Fate. 
At leaſt he one day, muſt, with all his care, 
yield to the ſtronger Vitals of his Heir. 

Ofellus lately gave the Farm its Name, 

And now Umbrenus : None of Right may claim 
The Property; the Uſe is paſling ſtill; 

And all are Fortune's T-nants at her J/ ill. 


—— Tanquam * 
Sit proprium cuiquam, puncto quod mobilis hore 
unc prece, nunc pret io, nunc. ſorte ſupremd 

Permutet dominos, & cedat in altera jura. 

dic quia perpetuus nulli datur uſus, & heres 

Heredem alterius, velut unda ſupervenit undam, 

Quid vici proſunt aut horrea? L. 2. Ep. 2. v. by I, 
2 Gs 


As if the Treacherous World had ever ſhown 

A thing we might preſume to call our own ! 

Since in one fleeting point of Time, convey'd 

By Grant or Sale, to Force or Fate betray'd, 

New Lords it may enrich, new Titles wear: 

And thus, fince none are fix'd, but Heir to Heir 

Succceds, as Wave to Wave; in vain we learn 
To lengthen out a Street, or croud a uſeleſs Barn. 


= We have an Epigram of Lucian in the Athologza, 
om. 2. p. 838. much to the ſame purpoſe : Tis a 
Farm that ſpcaks (9). 

Once Achemenides I ſerv'd, and now 

Menippus, and to thouſands more ſhall go: 

Each vain Poſſeſſor cheats himſelf a while, 

But Fortune is the Miſtreſs of the Soil. 


ue fame Author hath told us as much in Proſe. 
Nature (10), faith he, hath made us Lords and Pro- 
ietorsof nothing; but obtaining by Law and Succeſ- 
Von the w/e of things, for an uncertain Period, we paſs 
er the ineiriar owomres, the Temporary Maſters or 
Woſeſors of them; and when the appointed Term is o- 
, then another receives them from our Hands, and 
aon the ſame Name and Title. But indeed theſe 


Fenune and of Humane Poſſeſſions, than to the Ori- 
Final ot Property (a). 
W 1X. We proceed to examine Grotius's Opinion; 


ind of Speeches refer rather to the Inſtability of Co 


(b) in which we ſhall paſs over what he delivers 
contrary to the receiv'd Doctrine of the Church, as 
ſufficiently refuted by other Hands. He tells us then, 
That God confer'd on Mankind a Right in General to 
things of this inferior Nature, both immediately upon 
Creation of the World, and again upon the repairing 
of it aſter the Flood, This we allow in the tollow- 
ing Senſe, that God impower'd Mankind to uſe 
theſe Earthly Things, in a General Manner , that 
is, without determining whether they ought to poſſeſs, 
either under Diviſion, or in Common, all, or only 
ſome things; but leaving this whole Matter to the 
Judgment and the Choice of Men, to fettle it ac- 
cording as they ſhould think moſt convenient for 
the publick Peace and Welfare, But we ought by 
no means to ſuppoſe, that any poſitive Communi- 
on was at the beginning inſtituted by Divine Ap- 
intment; from which Men afterwards departed 
y their own Decree; for, on the contrary, with 
regard to Almighty God, things were rather laid, 
as a Free- Stock, to be us'd in any Service that Men 
thould apply them to. Amongſt whom, fo lon 
as the very Subſtances of things were not alien 
to particular Perſons, we muſt conceive this Tacit 
Compact to have prevailed, That every Man ſhould 
take for his Occaſions whatever he pleas'd, cſpeci- 
ally oſ the Fruits, and ſnould confume what was in its 
Nature confumable. And fuch a Univerſal uſe ot 
things ſupplicd, in ſome fort, the room of Proper- 
ty; and what any Perſon had thus taken tor him- 
ſelt, none could deprive him of, without Injuſtice. 
Now as the Simile borrow'd trom the Theatre, which 
Grotius produceth, fitly enough illuſtrates this Mat- 
ter (c) (1), fo his other Inſtance of the Abortgines 
is not applicable, as Juſtin deſcribes them (4). For 
the Hiſtorian's Words repreſent ſome poſitive Com- 
munion, quite different from the Prinutive , as if 
that whole Country was indeed the poſſeſſion of the 
People, but not yet divided into private Eſtates z 
whilſt Men reſted ſatisfied with the Fruits produ- 
ced without their Aſſiſtance, ſuch as the vaſt extent 
of the Lands and Woods afforded them in great a- 
bundance, their Number being as yet inconfideta- 
ble: But that they gathered theſe Fruits into a Com- 
mon Store doth not ſeem probable. Thus far Gro- 
tius (e) is in the right, that were the firſt Negative 
mmunion to continue, without the ge- 
neral Peace, Men muſt live with great plainneſs 
and ſimplicity 
found, to dwell in Caves, and either to go Naked, 
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„Keri Samireas, temporarii poſſeſſores habemus ac poſtea quam terminus ille conſtitutus praterierit, tunc rurſus alius eadem 


Mr. Barbeyrac's NOTES on & 9. | 

pariſon is taken out af Cicero de finib. bonorum & malorum, |, 3. c. 20. Sed quemadmodum theatrum, quum commune 

poteſt, ejus eſſe eum locum, quem quiſque orcupatit, ſic in urbe mundove communi non adverſatur jus, quo minus 

e ſit. And in the Note he quotes a part of a Paſſage in Seneca, which we may ſee at length, 8 2. n. 16. Our 

reters us to a paſſage in Arrian's Diſcourſe on Epictetus, where we find the ſame Thought, upon the occaſion of that 

That all Women by Nature are common, till the Laws zſſigned to every Man his own, "AJ, 1 % Seal Jeor 
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Puch is h 53 Example might prove to our Author, that there is no need of any Agreement to acquire a particular Righr in that 

| otherwiſe common, fince 22 one ſeats himſelf in a Theatre, where he can, without the conſent of others, who 
rſt vacant place. Bur of this I have ſpoken enough in the Notes be fore going. 
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reaſon, affirms, prediorum nullam eſſe gentem, That Eſtates are not enſured to Families and Kindred 
(5) Lib, 2. c. 2. ſ. 2. (e) Vid, Arrian. Epictec. I. 2 c. 3. (4) Lib. 33. c. 1, (e) Lib. 2. c. 2. 
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or to cover their Bodies with the Barks of Trees, 
and the Skins of Beaſts : Whereas, it they grew more 
inclined to a Lile of Elegance and Refinement, the 
Conveniencies of which muſt be acquir'd by Dili- 
gence; there was a neceſſity of introducing diſtinct 
Properties. But when he adds, That this Communi- 
on might have laſted, had Men liv'd under the In- 
fluence of an Eminent Charity and Friendſhip to- 
wards each other; He confounds Negative Commu- 
nion with Poſitive; ſuch as was obſerved by the 
Eſſenes of old, (a) by the Primitive Chriſtians in- 
habiting Feruſalem, and by thoſe who now follow 
an Aſcetick Liſe (b): For this can neither be con- 
ſtituted nor kept up, except amoneſt a tew Perſons, 
and thoſe endued with ſingular Modeſty and Good- 
neſs, When Men are ſcattered into different pla- 
ces, and fixed at a diſtance from each other, twould 
be a toolith Labour to gather all the Proviſion into 
one Heap, and to diſtribute it out of the Common 
Maſs. And where-ever there 1s a great Multitude 
of People, many muſt of neceſſity be tound, who 
through Injuſtice and Avarice, will reſuſe to main- 
tain a due Equality, either in the Labour required 
for the getting of the Fruit, or afterwards in the Con- 
ſumption of them. Plato inſinuates as much as this (c), 
when he makes only Deities, and the Sons of Deitics 
Members of the Republick where he would have this 
Communion abſolutely obtain. But 'tis idle to be- 
lieve,that when Men were divided into numerous Fa- 
milies, they neither actually eftablizh'd, or had any 
deſign to eſtabliſh ſuch a Communion (d). Laſtly, 
It's a true Remark of Grotius, (e) That things were 
at firſt turn'd into Property, not by the bare Ad of 
the Mind, or by Thought and inward Inclination. For 
neither coul i others know what any Perſon intend- 
ed to keep for his own, to direct them in abſtaining 
from it; and beſides, twas very poſſible that many 
ſhould be Competitors tor the ſame thing. There 
was need theretore of ſome External Act (2), or of 
formal Seiſin, which that might be capable of pro- 
ducing a Moral Effect, or an Obligation in: others 
to forbear what each Man had thus taken for his 
peculiar, muſt neceſſarily have depended on the 
torce of ſome precedent Covenant : When things 
which lay together in Common were to be parted 
amongſt many, then the Buſineſs was tranſacted by 
Expreſs Covenant. But a Tacit Covenant was ſuff⸗ 
cient, when Men fix'd a Property in things which 
the firſt Dividers had lett for waſte (3). For we 
muſt ſuppoſe them to have agreed, that whatever 
in the Primary Partition had not been afligned to a- 
ny particular Owner, ſhould belong to him who 
firſt took poſſeſſion of it. | 
X. Amongſt the other Moderns, many, as to the 
Origin of Property, eſtabliſn a quite contrary Noti- 
on. Let us take the pains to ſee what ftrength 
their Arguments afford They acknowledge then 
a double Senſe of the Term Communion, Ib as to 


iT s, 4. 5 11 Wo 


import either that which being undivided, and ky. 


ing its Property fix d in many together, affor 1 apP! 
Common Service to each Perſon; or that which be. 


ing in no manner appropriated, lies free for t\. 1 : 
promiſcuous Uſe of all. But then they ec — 
trom the Primitive State of Things, not only 15 cs 
former Communion, (which is no more thay . na 
have done,) but likewiſe the latter; and ſ0 4 ure 
that things were in the beginning expoſed as x : = 
neral Store, void of Property in every kind; * . 
therefore ( which is the conſequence of this) thy 1 


Properties ſprung originally from Diviſion. 30 
Ginn firſt Poſletiion, The Reaſon they lay rey « 
to this purpole ; Whatever Right that was, which ;. Tr 
ther in Kind or Degree the fir ji Man enjoy'd over 4. . C 
ther Creatures, he receiv'd it all in that very nm cir 
from his Creator. Tf therefore be receiv'd a by: It 
Power of uſing, without any jettled Property, his h. Dow 
ſ[cendants could not afterwards uſurp a 4. witl- . 
out incurring the Guilt of unlawful and covctous I); þ 

fire, and of arrogativg that to themſelves, which they 
Maker had forbidden them to aſſume. The Anſxe ir 
to this is caſie, from what hath been formerly a 
vanced: Man receiv'd indeed, by the Divine D.. Gs 


nation, a Right to things; but ſuch a Right as ws Yet 

Indefinite, General, and Indifferent, neither re rate, 
ſtrain'd to Property, nor to Communion ; and {ud Dom 
as Men mighit reduce, as it were, into any par; lows 
cular Form, according as Reaſon or Neceſlity ſhoul! Pow 
adviſe. Whence it is alſo clear, that the Primitir habit 
Communion did not denote a bare Uſus fructu, bu ciſe 

Men were at their liberty to quit it by Agreemen to be 


and to eſtablih either Property or Poſitive (ar when 
munion in its ſtead. Nor is this any Conſequence; is the 
the firſt Man did not receive or — * a Right u by tl 
things in the Formal Nature of Property, therelve Pon 
his Poſterity could not exerciſe it, under that Fo: e 


mality. Neither doth that Divine Grant expres! A 4iate! 
in Holy Scripture, deſcribe any determinate mar WR :./[:/ 
ner of Property, but only an indefinite Rig d or, ©: 


applying things to ſuch Uſes as ſhould be agrees BW there 
ble to the Wiſdom, and to the Occaſions of Men; ter; 


which Right may be excrcis'd-tull as well in 2 Ne BW Rule 
gative Communion, as in a Poſitive, Beſides nien 
not fair thus to conclude ; Men :recsiv'd a Right 0 tic 10 
things from the Donation of God, therefore Brop*t) nd & 
did not firſt ariſe from Occupancy and Diviſion, Fd 1 aſmuc 
this Donation of God only gave Men full ſem c the 
ty and Satisfaction that twas conſiſtent witi e PI 
Divine Will they ſhould conſume on their Nec Wicret ? 


ties, the Works of their Common Maker. But I were 
perty, ſtrictly fo called, ought to have procu's impor 
this Effect, in relation to other Men, that none ele BWWuch + 
ſhould invade what had been adjudg'd to one f Bceytan 
ticular Poſſeſſor. And here certainly there 15 bring: 
need of ſome Humane Act and Agreement, n Wn yi 
others might know what belong'd to every diſtin! BW: rope 


Perſon, ſo as to quit all Pretenſions to it, when tl * 8 
Y i IC Hi 


ä 


. 
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uuceth 


(2) An External, I grant, but not always an Aſtual and Corporal Poſſeſſion, properly ſo call'd, as ſhall appear by what val as that 


c. 6, much leſs an Antecedent Agreement, as i have ſhewed above. 


(3) This firſt Parring or Diviſion ot Goods, which our Author ſuppoſes, is a meer Chimera. Mankind never met rogetts 
to regulate and order, what cvery one for the future ſhould potleſs as his own, out of thoſe Goods, which were befor 
They poſſeſſed themſelves of them by inſenſible degrees, one got one thing, another another; ſome to day, others 10 
ore after this manner, another aſter that. all that can be ſaid is, that thoſe who invaded a Country all at the fame tie 
were inclined to poſſeſs themſelves ot it, for example, did agree ſometimes to part it among them for Peace - ſake, aud 0 
cure themſelves a peaceable potleffion of M hat felſ co them Sometimes alſo ſcveral perſons agreed together, that one | 
go and ſearch one Coaſt and another another, where to provide for and ſettle themſelves, 


, | . D 
(a) Of whom amongſt other Authors, ſee Phil. 7. in his Book inſcrib'd, that every Gd Man is free. (6) add Mi 
(4) Add Fo. $trauch, d iſſert. de Imper, Maris, & T. l. 8. 


Hiſt, Sin. |. 5. c. 34. 


c) LL. I. 5 p. 837. Edit. Wech. 
(e) Vbi pra, n. 5. 0 : : 


— 
mortos, 
' 4195 


g. De d 


(+) 


alle 


8 


Cuab. IV. Of the Origin of Dominion or Property. 15 


* 


appropriated before. A Theatre is erected by the 
State tor the Common Ule of the Subjects : But that 
in the time ot the Show, this or that Perſon ſhould 
obtain a particular Seat, of which others ought not 
to deprive him, is owing to ſome corporal Act, that 
is, to his firſt ſeizing upon it, Nay, each Perſon, 
may with the confent of the Publick, acquire a Scat 
which he ſhall hold by a perpetual Right. Thus, 
betoxe any Humane Act had paſs'd capable of in- 
troduc ing Property, every thing muſt be conceiv d 
to have fain Free and Common (in a Negative Senſe) 
to all; that is, not to have appertained to one ra- 
ther than to another. But when Diviſions were eſta- 
bliſh'd by Expreſs, or Poſſeſſions confirm'd by Ta- 
eit Covenant, then things paſs out of this Negative 
Communion, into ſettled Properties. LCN E 
It any will come fo low as to affert; That Ly the 
Dominion which God conſerr'd on Men antecedently 
to any Ads of theirs, is meant only a Potential Domi- 
nion, or a Power of taking and poſſeſing; and conſe- 
quently no more than a Dominion, in aan primo; 
jrom which they paſs'd on to Foſſeſton, and from Poſ- 
Jeſt to Dominion, in actu ſecundo: Theſe Men 
diner tram our Opinion in Words only, not in Senſe, 
Yet in this reſpect they are not ſufficiently accu- 
rate, that call the Power of entring upon things, 
Dominion in au primo; and the Right which fol- 


ti lows Poſlcthon, Dominion in actu ſecundo. For the 
Id Power of acquiring any Right and the Right it ſelf now 
. habitually inhering, yet without Operation or Exer- 
0 ciſe, are different things. As 'tis quite another caſe 
I, to be a Muſician Potentially, and not to uſe the Art, 
when the Habit of it hath been fully attain'd. Nor 
©; WS is their Potential Dominion very aptly illuſtrated 
t 


by the Example they bring of Inheritances ; the 
Dominion of which, upon the Teftator's Death, paſ- 
eh out of the Habit, or Power, -direAly. and imme- 
ite upon the Heir, without the Formality of taking 
poſſeſion. For, beſides that to-paſs, out of a Habit, 
or, out of Power, is by no means the {ame thing; 
there is always a Fiction of Civil Law conceiv'd to 
nterpoſe-in the Caſe which they alledge. Tis the 
Kule of Nature, that in the transferring of Pomi- 
mon from one to another, it ſhall be requiſite for 
te tormer Perſun to tender what is thus convey'd, 
and for the latter to accept and receive it. But in- 
almuch as the Laws have conſented, that the Will 
of the Teltator ſhall remain uncertain and change- 
| able till his laſt Breath, and ſhall be accounted ſe- 
Net til] alter his Deceaſe z they therefore hold, as 


2 


WWE in ſuſpence, the Will. of the deceas'd Perſon 


the 


ͤ—— tac rei a «. 


5 porting the conveyance of Goods on his Heir, till 
ch tune as the Heir ſhall have ſignified his Ac- 
"= bene or, (as fone may chuſe to expreſs it) they 
\ back the Heir's Acceptance to the Moment 
m1 "WC the Teſtator expired, his Will being then 


Iroperly fix d and ſettled; fo that from that time 
. 0009s are conceiv'd to paſs immediately to 
Heir, as deliver'd to him. This Fi Sion pro- 


— 


fore he is actually poſſeſſed of it. And without 
ſuch a Fiction (1), the Dominion would no more 
belong to a Man in an Inheritance before actual 
Entrance, than it doth in a Donation before Ac- 
ceptunce. And hence too, amongſt Perſons who live 
only under the direction of the Law of Nature, 
which is for the moſt part unacquainted with theſe 
Fictious introduced by Civil Conſtitutions, there will 
be no admittance given to any Poteftative Poſſeſſion 
as oppoſed to Actual; nor will the bare Right and 
Power of acquiring Poſſeſſion, obtain the Name of 
Poſſeſſion it ſelf (a). 

XI. Many have thought fit to appeal to the Au- 
thority of Scripture in this Point; whence they have 
ſuppos d that it may be made evident, that there 
never was any ſuch Communion as we have aſſerted, 
in the World. They tell us, That the Univerſal Maſs 
of things paſs'd immediately to Adam, by virtue of the 
Divine Donation, ſo that he held it as his own proper 
and entire Poſſeſion. The force of which Propriety was 
ſuch, that it not only excluded all others from the U- 
5 Fyſſeſton which he enjoy d, but likewiſe from 
the Right of taking to themſelves any one particular 
thing: Inſomuch that even his Children could claim 
no Property, fo long as they continued in the Family 
of their Father, unleſs he convey'd ſomewhat to them 
in the manner of a peculium, or ſeparate Stock- 
That they became Proprietors, firſt, by poſſeſſing that 
ſhare which he aſſigned them, when diſmiſs d from un- 
der his Tuation ; and afterwards, upon his Death, by 
dividing his Store amongſt themſelves (). They ex- 
plain their Notion in this manner: The Form of 
God's Grant conferr'd a Right only un the Primitive 
Pair, before they bad Children. Therefore either the 
Property of things was given to Adam aud Eve ori- 
ginally, ſo that their Deſcendants were to derive from 
them all their Title to any Foſſeſton; or elſe the whole 
World was, in the Perſon of Adam, beftow'd in com- 
mon on all Mankind. The latter of theſe as it im- 
plies ſeveral Difficulties, ſo it is particularly repug- 
ant to the Right of Occupancy, which obtains only 
in things void of a Poſſeſſor, For if the entire Maſs 
was given to all Mankind, it doth not appear, how a 
particular perſon could by ſeixing any thing to himſelf, 
convert it into his diſtin# Property, excluſrve of Hu- 
mane Race in general, or, ſo as to hinder Men from 
making any Pretenſions to it by virtue of their Com- 
mon Rivhe. For ſuch is the Nature of things which 
lie in Common, and which admit only of undivided 
Shares, that every ſingle Atom of their Subſtance is no 
leſs common, and 0 leſs undivided, than the whole; 
fo that if any private Man apply it to himſelf alone, 
he is an Injurious Robber of the Community. But 
now, they who defend a Primitive Communion, confeſs 


that the firſt Occupants of things did by that Ad ac- 


quire ſuch a diſtin Right over thoſe things, as exclud- 
ed the Right of all others to the ſame. What Reply 
may be made to all this, is evident from the Aſſer- 
tions already confirm'd (1). The Divine Donation 


(al 2 = lar the Effect of Dominion in the Heir, conferred on Man a Right ot applying other Creatures 
„ at ne may challenge the Inheritance, even be- to his uſe; which Right was indifferent to Poſitive 
m5. — — — a — - S . _ 

„ YR Mr. Barbeyrac's NOTES on 8 10. 2 15 
oft 8. De 4 © Civil Law ſpeaks, Omnnis hered tas, quamvis poftea adeatur, tamen cum tempore mortis continuatur, Digeſt. I. 30. tir. 
ould | * aterſ, Regul, Juris, leg. 138. See c. 9. 2, following, n woe 


bl uy th! 
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\4, Vid Ttr 4 


«ch, de imp. mar. C. I. (b) Comp. Ziegler, ad Orot. l, 2, e. 2.1. 2. 


(Mr; ans Mr. Barbeyrac's NOTES on 5 11. 

| lie — obſerves here, that this permiſſion which was given to Adam, and renewed to Noah, does make no mention 
Ne plac bby — living Creatures, as 1 have already obſerved above & 4. Note 3. out of Mr. Lock, of whom ic appears trom 
| chat Mr, Airtius had ſeen the Treatiſe of Civil Government in che French Tranſlation which was printed in 1691. 
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Of the Origin of Dominion or Property. 


Book IV 


Cr 


P * I * 
roperty in thoſè things, which either afford an; 
u im- 


Communion, or to Property; bei : 
3 roperty ;, being of neceility t 
3 into one of theſe before it could 10 . mediate uſe 
with relation to other Men. And therefore any 3 © » not capable of being divid | 
wo others 7" rr That the Common or Pub- ol 33 Wr and Gow 47 mem 
ick Dominion of Mankind over thi | feclg ather'd by particul ot Proyiſi et 
God, under Condition, that tt ings was given by Tequire Iudultry and cular Men; or whi priva 
Aw ar” hould parcel 1 tor Servi y and Improvement 5 OC Which 
end conflitute it 3 bey ſhould parcel it out, or Service; as Houſh to make them had | 
can, nor ought dt 3 8 - neither Cattle, and Fields org * and Inſtru br very 
dency _—_ Private Dominion, [9 to bed e 225 —_ wo the — py ent Doggy — f 5 
was agreeable to a Rational and a Social N Thi 1er the Inclination, or the n 3 Accord; rom 
| we may without any inconveni al Nature : 'This rected and adviſed. Th e number of Men di have 
. Gol by bf nience interpret on our a great while 1 1. Thus the Paſturage continue was { 
_— A y his firſt Grant pla 2d thi in its Firſt and Co utinued F 
in a Negative Communion - But fi | hay ings upon the abundant Increaſ mmon State; till 1d 1 
ble to procure the file ; ut ſince that was una- Jug, the Diviſion of eale of Cattle, Qua = Th 
500i Ed + this likewi : rrels ar 
Humane Race was ty and peace of Society, when cellary to Peace and C ewiſe was mad hir. 
Men eaſily app rf improv d, e 4 mit ted, where Tuſſeſi of Occupancy cant one P 
fore they cui introduce diftine e wn es taken 
uce diſtinct Pr . 111 hold good againſt tho neral By- 
order to the actual Settlement of wha r poſitive Communj thole who rem 
nt of which, it w | ; Communion to have be — Rig) 
quiſite that ſome Tranſacti 4 as re- tive dtate of Things; 1 have been the Primi. ight 
om fonts neva ons and Agreements ot Perſon can take any in which indecd no pri Grant 
appointed by cw kr Fi l 1 ſhould be the whole Society. if = 55 to himſelt, — thele 
12: eroded but by frnae-1 , = yet ſhould not which we have plac'd thi e primitive Condition in of Oc 
Men, ought not to EN 75 Compact of politive Communion ings, is equally diſtant fron 1 
cy: E — 8 ＋ — 1 ſtrict lence ot the Word 1 Propriety in the by a 
ankind propagated by Marri ould have tore Occupancy can ach we allert, that be. mto ie 
tain Luſt; and yet Pk Marriage, not by uncer- ſary that lome Co produce Dominion, it is neceſ gener: 
rr Larriage is not actually con- mould have be mpact, (a Tacit one at their « 
Covenant 1 4 — 283 ſome XII. 17 4 1 to that Effe leaſt bin its 
. Property both imply a N I RO by of 
other Men, it can with ation to our firſt Farents that C nner: That God * 
ſaid. That all ith no manner of accuracy be 781 4 bat Common Dominion whic zt JO 
| created thin gu d for all Men in G ion which he & 4 
| but c gs were proper to Adam; in | in General, to be * Farth. 
(i r T. nr repreſemed th Bee. Pe 
| n »rmiſfucly ; inaſmuch as ly enougb be [at ce : In which ſenje it oy ol o: Weed 
4 5 o Right of any Perl as ly enougb be [aid, That the Domi may ſtil rig- W'" 
9B: terfere with his, and 1y Perſon elſe to in- of the things i » 1 bat the Dominion of the V ings 
5 1 , to hinder him fr : | ings 11 the World h e World, r ot! 
. every thing to his own Uſe, h om converting into Property, belon , as they are capable of pa WM4: I 
it J , belongs to Mankind. But this Gr. 1 
14 to give him a D oth not exclude Pri 25 Common or w. 
4 ner and Companion. = 8¹ a Dear Part- can nor ought to conceive i vivate; ſince ve nithr 2 
finite Right over the ey agreed to hold this Inde- dency to pri concerve it without a reſpeld and | Ig a 
i e oi nocd} 185 ure priate Domino, fs be oft ſet 
Ti iety: For whi a 0 ture, But i zonal and al N ; 
wn kev Bon ich Reaſon, many Nations at this Day met in _ in Adam the latter of ac _ * a 80 
| s LE e ah —_— Goods between the Hu- dren vith 1 0 neon with the former, excl 7; 19 055 rrect. 
Wy Wite. Nor Was there an ed bout any pr evious (eſp „ excluding hi- Co tem 
| parate Properties, ſo long as Adam y need of ſe- as to this Account eon or Surrendry (a). Nor, Wl 
Y XT; Nor, ei 
billy yet in their Minority g as Adam's Children being words; that i nt, we will make no Quarrel about ah 
i | 2 and — 5 3 by * minion to os cob pe prog wa Name _ D. 2 
1 e uſe of thin . r though in call a Ri x elves have rath =: 
| | to conſoem to t ack .. AA 3 iged Men by . " Bo Creatures, —— . Ky 
5 ceeded not from his Dominion (ſt e, yet this pro- ed this common Domini ivine Conceſſion; provid 2 
1 over the Things, but from his (ſtrictly ſpeaking) ſuppos d un Dommon conſider'd b it fell. be * 
Th 7 lis P. Pos d to obtain N y it ſelt, N t 
* Authority over the Fer ſows Theretor al Power and. On which Point GW between Man and Mat. Rn h 
1 of things can eee the Property might h- ave before affirm =. 
14 (; : 1e then to be diſtinct, when b © t have reſted (atify” : rin d, that Me nc 
j oat of the Father the Sons fell into Gram n by Con- things as they lay i ify'd with that Right of "1 Ms f 
which Separation was undoubted] parate Families; necetlary ſepar y in common; and that twas 8 FR 
7 mulation between Brothers; a owing to the E- be introduc'd ate Dominions ſhould inumediate) Hi n 
14 Reaſon, that ev thers; and to another good ber, and f. „ ſo long as Men were yet few in 1 * 
1 own TE 2 Induſtry might be his in 5 = f tollow'd a ſimple — * * 1. * 6 
10 3 as the . ; . " = . 
f a rf e. * A go of e might be — Ae. _ Race was conſiderably mult: Wi bother 
. jeve that the whole World was pr 2 we be- encies of Life pe __ had advanc'd the Convell Word 
amongſt that ſmall Number ot Perf ntly ſhar'd out ſervation of 3 e neceſſary Regard to the r ſc of 
things were turn'd into Propert = ons; of that all of 8 iety recommended the Diſtina Wi » 100 
1 R Dans” tht it wan ful La bud ans Act, and at once more} 2 o as that things did not hin. 
| | . at firſt to fix a ondition, but ſucceſſively, accoſt =; Wie 
5 (2) It appears ſrom th : 
16 the Sacred Hiſtory ' 
11 vants and Flocks, which were their Ri F, that in Abraham's Tim TY 
| ny 2 So that at that time — 1 5 bak alſo ſee CO 2 one place to another with their Families, &. | (1) Th; 
| the Flocks of divers perf; part of that Country was co ch followed chat Cuſtom in the L in he u ) Thi 
1 moſt ancient inhabitants 7 ons, they parted by common A mmon, and when there was not e Land, wherein © | 
| Ceres by Mr. Le clere in der en F — — wy OT 
c. Univerſal. Tom, 6. p. 104, 105, which conſult the Hiſtorical Explication of the Fa * * k 
va. 


(a) Vid. Becler. ad Grot. d. l. 
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ing as the occaſional Methods of Peace and Agree- 
ment ſeem'd to demand. But that Adam held a 
„irate Dominion over all things, before his Sons 
lad left him, to ſet up Families of their own, is a 
very negligent Aflertion. : i 
For Firſt, Private Dominion always takes its Riſe 
fm ſome Humane Act; therefore, Adam could not 
have ſuch a Dominion over thoſe things, which he 
was ſo far from having taken Poſſeſſion of, that they 
iid not ſo much as fall under his Knowledge. 
That place of the Civil-Law (1), L. 3. § 1. D. de ad- 
qvir. poſſeſs. (a), is very unfitly applied to the pre- 
{nt Bufineſs; as if Adam by ſetting his Feet on 
one part of the Earth, ſhould be ur wages to have 
taken Poſſeſlion of the whole Wor! . It any one 
perſiſts in giving the Name of Property to that 
kight of 4 * things which Men receiv'd by the 
Grant of their Creator, then we might admit what 
tiele Authors lay down, That Property was the Cauſe 
of Occupancy and Diviſion or that it was therefore 
Lartul for Men to challenge things to themſelves 
by laying hands upon them, and by parting them 
into ſeparate Shares, becauſe God had given them a 
general Commiſſion to apply other Creatures to 
their own Uſe. But if we take the word Property 
in its ſtrict and general Senſe, as it denotes the Ex- 
cluſion of all others from a particular thing alrea- 
ay aflion'd to one; then tis altogether true, that 
Viriſon and Occupancy are the Cauſes of Property. 
k Farther, Adam's Chiluren, whilſt they yet continu- 
Wed part of their Father's Family, were bound in- 
Weed to obey his Pleaſure in regard to their u'e of 
Wings; yet this, as was before obſerv'd, proceeded 
ot from the Force of any private Dominion in 
n, but from the force of his paternal Power. 
or whilſt they were young and helpleſs, he was ob- 
ed to maintain them, And when they were ca- 
: able of doing ſome Service, {till the ſame pater- 
Wal Authority required both that in uſing the com- 
Won Store the ſhould be guided by their Father's 
Pirections, leſt they ſhould incur any Miſchief by 
Wn temperance; and likewiſe that ſuch things as they 
either gather'd from a ſpontaneous growth, or. 
We produc by their own —_— they ſhould 
Peliver into the hands of their Father, to be giv- 
Wy. out as he ſhould think fit: And he, ſo long as 
We 1107 d this Right, was bound to provide Neceſ- 
ester his Children, even after they were arriv'd 
W Maturity, as time and occaſion ſhould” require. 
a hence, i any one of his Sons thould, for in- 
nc, contrary to his Prohibition have privately 
d with too much Greedineſs on ſome particu- 
wit, the Youth had been by no means guilty 
et. but ot Diſobedience to his Father's. Com- 
d. Or, it Adam had order d one that was grown 
o gather Proviſion for the Suſtenance of a young 
eher. and the Party thus employ'd had either de- 
ur it hinſelt, or laid it up ſecretly for his ſu- 
Peu, he deſerv'd Correction, not for Theft; but 
iolating the Charge which his Father, laid up- 
in. During this Period therefore, neither A- 
EF” 07 his Children had any private Dominion: 
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The Right of primitive Communion was ſufficient 
for bis turn; and as for them, they in the Exerciſe 
of the ſame Right, depended on his Care and Gui- 
dance. So that Adam's private Dominion then be- 
gan when he diſmiſſed his Sons from under his Tui- 
tion, and gave them leave to erect ſeparate Fami- 
lies for themſelves. | | 

XIII. Let us conſider too the Arguments of thoſe 
who maintain that this primitive Communion was im- 
poſſible (b). They ſay, That ſuch a Communion nei- 
ther could have been, nor ought to have been, in the 
State of Innocence , becauſe as every Order, and Me- 
thod, is conformable to right Reaſon, ſo the moſt comel 
Order of poſſeſing thoſe things, the Dominion of whic 
God had granted to Mankind, agreed in an eſpecial 
manner to that ſlate in which the Vertue of abſtaining 
from what was anothers, deſerv'd to bear an hon1ura- 
ble Name. Whence the Decalogue as it eftabliſheth the 
Duty of forbearing the Goods »f »thers, ſo it ſecures 
every one in the Enjoyment of a certain and ſeparate 
Poſſeſton. To this we anſwer, 

Firſt, That we can have no ſuch clear Evidence 
what kind of Life (with reſpect to theſe external 
Things,) Men would have led, had they continued in 
their firſt ſinleſs Condition; and conſequently whe- 
ther the Community, or the Propricty, of things 
would have been moſt ſuitable to that State. 

But tarther ; We may venture to make it a Que- 
ſtion, whether it be not a higher Degree, a greater 
Perfection of vertue to enjoy quietly a common Pro- 
viſion, and to deſire no particular Advantage above 
the reſt who have the ſame Title to it, than to ab- 
{tain from the diſtinct Portion of others? | 

Laſtly, Whatever we are to ſay as to the Eter- 
nity of the Law of Nature, thus much is cer- 
tain; That there's no Neceſſity every Object of 
that Law ſhould have always exiſted (1), many of 
them proceeding, in the courſe of time, from the A- 
greements, and Inſtitution of Men : Thus the Law 
againſt Murther had no Object, whilſt Adam was 
the only Perſon in the World; nor the Law againſt 
Adultery, whilſt none of his Sons were arriv'd to 
Man's Eſtate z nor the Law againſt Theft, before 
the diviſion of things; nor the Law againſt bear- 
ing Falſe-witneſs, before the Judicial Proceſſes were 
introduc'd ; nor the Law againſt coveting the Houl! 
the Man- ſervant, or Maid-ſervant, of others, whal 
they lodg'd in Caves, and c'er Servitude was eſta- 
bliſh'd; nor laſtly, The Law of honouring Parents, 
before Eve was a Mother (c). They proceed to tell us, 
That neither was ſuch a Community poſſible in 1 gk of 
Men aſter | the Tall: Firſt, Becauſe we can't Jo muc 
as form any Notion of it ine Mind + For Grot ius 
fo deſcribes its Laws and Rules, as that every Perſon 
mizht immediately ſeize for his uſe what he pleas d, and 
might conſume any thing that was conſumable, But ſuch 
an Exerctje of the General Right jer'd then inſtead 
of Property for what any one had thus ſeized, none 
elſe could take from him without Injury. Therefore 
this | Notion eſtabliſbeth a Property in Community, and 
conſequently implies a Contradiction; the only end and ef- 
feet of Property being this, That one Perſon ſhould not 
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vid. 41. tit. 2. D. de acquirend. vel admittend. aße. (b) Vid. Eœcler. ubi ſup!4 (e) See above, I. 2. c. 3. 22. 
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rob and plunder another. But here they vainly pre- 
tend a difficulty where there is none: For antece- 
dently to any Humane AR, and to the uſe of any 
thing in the World, when the bare Caſe is thus, 
That cach thing belongs no more to one Man than 
to another, — conſequently belongs alike to nei- 
ther; the Primitive Communion bears a different 
Aſpect from what it hath after Men begin to Jay 
hands upon the General Store, and to e 
their Service: Since in the latter Caſe, by virtue 
of a previous Covenant, whatever any Man hath 
ſeized for his private Uſe, becomes his ag 4 
Otherwiſe Men muſt altogether abſtain from 
uſe of things. Hence in this qualified Communion, 
as we may Call it, the Subſtances ot things belong 
to none, but their Fruits become matter ot Property, 
when gather'd. This Notion of Community temper'd 
with {uch a degree of Property, may we think be 
eaſily apprehended by Perlons of no very Nice or 
Philoſophical Heads. To give a plain Inſtance: 
The Acorns were his that took the Pains of getting 
them, but the Oak had no particular Owner, Thus 
much being laid down, the way 1s the better clear'd 
towards anſwering what they tarther object. They 
pretend that ſuch a Cummunzon could not poſſibly laſt 
one Moment of time, that it was contrary to the Hu- 
mane or Rational Nature, Savage and Unſoctable , and 
conſequently is capable of affording no other uſe than 
that from it, as a feign'd Hypotheſis, may be ſhewn the 
Neceſity of a diſtin or private Dominion in a Civil 
tate, 

It's true, this Communion conſider'd, preciſely in 
it ſelf, and before any Application and Exerciſe of 
it, could not ſubſiſt, unleſs Men could have always 
walk'd naked, and liv'd without eating. Yet why 
it ſhould not ſubſiſt when thus qualified with a 
mixture of Property, there was nothing to hinder ; 
whilſt the number of Men was yet tew, and their 
Life plain and unrefined, It is certain however, 
that the more Mankind was multiplied, and the 
more Life was improv'd, the greater Neceſſity there 
was of Ly pe more things than before. Hence 
thoſe People lead but a rude and barbarous Lite, 
who make the neareſt Approach to the Primitive 
Communion ; thoſe, ſuppoſe, who live on Herbs, 
Roots, Fruits of chance growth, and what they take 
in hunting and in fiſhing, and who claim no other 
Eftate and Wealth than a Cave with its wretched 
Furniture, Farther, when we aſſert that all things 
were, by Nature, negatively Common, we don't 
mean that the Law of Nature commands Men per- 
1 to preſerve ſuch a State; but that things 
if confider'd antecedently to any act of Men, were 
ſo diſpoſed, as that no one Perſon could claim them 
rather than another. On the other ſide, in affirm- 
ing that Men left this Communion upon the Advice 
and Direction of Reaſon, we pretend not that it was 
neceſſary all things ſhould be appropriated in the 
ſame Moment; but according as the Temper or Con- 
dition of Men, the Nature ot the things themſelves, 
and the difference of place required; and as was 
judg'd moſt convenient for the cutting off all man- 
ner of Quarrel or Diſſention. And therefore, nei- 
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ther are we who are utterly baniſh'd the primitiy, — 
Communion, nor thole barbarous Nations wii 
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his Bibliothec. Dniverſal. p. 106. 
(a) An. 4. 58. 


(2) Legifere Cereri.] Leges enim ipſa drcitur inveniſe, Nam & ſacra ipſins Theſmnphoria, (i. e.) legum lat io voc ant ur. Sed 
ideo fingitur, 2 ante inventum ſrumentum a Cerere, paſſim homines ſine le ge vagab ay -$; 7. - terrupta eſt, invent! wh in 

quam ex agrorum di, cretiore nata ſunt jira, Servins ad AEneid, q. v. 58. See alſo, Callimachus's Hymn. in 
and Baron Sp.enhemi«s's Comment on ir, as alſo the Hiſtorical Explic ation of the Fable of Ceres by Mr. Le Clere in 


ſtill retain many Foot-ſteps of it, guilty, in th * 
reſpect, of a Breach of the Law of Nature. Thu wh 
too, what they add hath little Difficulty; 4 ve n ns 
the Fall, ſay they, Men could not live without f . 
and yet maintain a Social Life; therefors, weithin airs 
without the diſtinctiou of Properties; ſince the e 1 | 
loy it in nion of things it inconſiſtent with Law, which i; wy 500 
to aſigu and diſtribute particular Poſſeſtons. But fine or vt 
all Laws do not preſuppoſe ſeparate Dominion, w;; WM \ .: 
might not thoſe others be obſerv'd fo as to keep L mene 
the a Lite of Society under that qualified — thing 
Though it muſt bs conteſs'd, that before te Divi WB (ite 
on ot Properties, a very few Heads of Law mie place 
have been ſufficient for the Government o. Max trodu 
kind. Therefore when Servins in his Obſervatia, WW (oi 
on Virgil (a), reports it as the Reaſon why Ceres wy IIa 
by the Ancients call'd Legifera (2), and her Rite ork 
1heſmophortia, becanje ſhe is jaid to have been the lun. Aprec 
drejs of Laws; inaſmuch as before the Invention "1 ſhow! 
Corn, Men wandred alout without Law or Governmen,; claim 
which wild Condition was taken off after Corn cane in (as 1t 
to uje, and after Laws had been inſtituted upon the I); Prece 
viſion of Land. This account ought not to e nn 
admitted without ſome Linatation. Indeed a mut it am 
pompous Train ot Laws became necdtul after h lic u 
prieties were fixed, Men being ruledbetore by a fall M Cocy: 
number of Ordinances; yet Communion conſider ction 
by it ſelf, doth not render Lite altogether lavlk Ius 
and unſociable, but only more ſimple and u ec K. 
liih'd ; and as it were, not well ſetled and compat- n () 
ed. As for Platonical Coinmunity, it hath nothin e {or 
to do with the Caſe before us; it being profeſſed hereat 
— and extended not only to Goods, but f ſuppo 
ives and Children. BW — 
Iv 
XIV. We may hence diſcover in what ſenſe n two C 
are to take that Aſſertion laid down by ſome A Head 
thors, That Property and Dominion belongs to the Lu i Capabl 
of Nature, ſtrily jo called, and which is writ i of Re: 
the Minds of Men. Where tis to be obſerv'd, tut here it 
this Expreſſion, ſuch or ſuch a thing belongs to, d ly acq 
is of the Law of Nature, hath a different Mean thor 
according as it's ſpoke either of any expreſs or in Reafoy 
mediate Command, or elſe of ſome Cuſtom or I Bp It), 
ſtitution eſtabliſh'd in Humane Life. In the vi 
ſenſe it imports, that the Law of Nature enom un ug 
the doing, or the not doing of ſuch a Matter: [a able to 
the ſecond, That ſound Reaſon adviſeth the Rec 7 
tion and Settlement of ſuch a thing amongſt Ma up 
from the 1 Conſideration of a ſocial Life. a *O ! 
as for thoſe Cuſtoms or-Regulations which are 10 Wn ©" ac 
duc'd for the particular Advantage of ſeparate 07 i — 
monwealths, ſuch are ſaid to proceed trom Cu | 
Pojitive Law. When therefore tis demanded u, 9 5 
ther or no Property owes its Original to the Lav d ; 
Nature, the latter Senſe of the Word is to be regare (1) Ke. 
ed, and not the former. That is, inaſmuch 2 f '2) On 
cial Life is the very Foundation of Natural 1 8 pac 
and ſince it is at the ſame time ſufficiently eilen thy 
from the Temper and Genius of Mankind, ung der pert 
a great Multitude, where all join their Endeav® "ataral 6, 
— 
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wards improving Lite with various Inventions, 
e Peace and Beauty of Society could not be kept 


up without diſtinct Dominions ot things; ſuch Domi- 


nume were therefore ſettled ; and this very rightly and 
,rccable to the Aim of Nature's Laws, Humane At- 


uns plainly requiring it to be done. And after this 
Iiteblihment, the ſame Law commands the Obler- 
dance of every thing that may conduce to the End 
wr winch theſe private Dominions were erected : 
let was there no expreſs and determinate Com- 
wand of the Law of Nature, by virtue of which all 
thngs ought to be brought under © 1s imme- 
HGutely upon the Origin of Mankind, or in all 
places alike; but Property was gradually in- 
reduced, according as it appear'd requiſite to the 


Gamen Peace. But the Precept of Nature about 


Itaining trom what is anothers, then firſt began to 
eit its Force, when at length, Men by mutual 
Agreement had mark'd out, and appointed what 
ſhould belong to others, and what each Perſon ſhould 
claim as his own. Before this time it lay conceal'd, 
(as it were virtually or potentially,) in that general 
Precept which enyoins us to ſtand to our Covenants, 
and not to injure the Right of our Neighbour. Nor is 
it any Abſurdity to afhrm, that the Obligation we 
lic under, not to invade the Goods o others, is 


8 Cocval with Humane Race? And yet that Diſtin- 


dion of menm and tuum was aiterwards ordained, 
Jus we are oſten bound to yield Obedience be.ore 
we know what will be enjoin'd. As when we have 
n Obligation in general to follow tic U.rections 


ei ſome certain Perſon in all things that he all 


hereafter require us to perform; or willen we may 
ſuppoſe ſeveral particular Commands to be ine 


in ſome general Rule (1). 


XV. "Tis needful in this place to add a word or 
two concerning the Subject of Property; on which 
Head tne principal Queſtion is, Whether thoſe are 
capable of being Proprietors, who have not the uſe 
of Reaſon, as Infants and delirous Perſons? Now 
here it is certain, that neither of theſe can original- 
ly acquire the Property of any thing, or make it 
ther own by taking immediate Poſſeſſion of it. The 
Reaſon is, becauſe in this Method of acquiring Pro- 
paty, the Intention of the Acquiſitor is neceſſary, 
hemiying that he will for the future hold ſuch a 


nnn de 
Fg as his own; and he ſhould at the ſame time be 


Ee £ wy 
able to underſtand, that ſuch an Act is effectual to- 


$ wards the creating a Right in him. But this cannot 


be ſuppoſed in the Perſons of whom we ſpeak. Yet 
Sto tNe obtaining the Property of ſuch things as 


are ACriv'd upon them from others, the caſe is dit- 
—— — \ 
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ferent. For though here likewife, to make a thing 
paſs to me from another, *tis in the common and re- 
gular courſe requir'd, that I have an Underſtand- 
ing able to judge of what is done (T), and to ſhew 
by Signs proceeding from Real Intention, that J 
am willing to receive ſuch a thing, and to keep it 
to my ſelf; yet 'tis the receiv'd Practice of all ci- 
vilizd Nations, to permit Children in their moſt 
tender Age, and even before their Birth (a), to re- 

ceive and to retain a Property deſcending to them. 
And this is no more than what Natural Reaſon and 

Equity adviſed; inaſmuch as the things which Men 

uſually appropriate, belong to the Uſe and Service 

of Lite, and are no leſs neceſſary for Infants than 

for grown Perſons; nay indeed ſomewhat more ne- 

ceſlary tor the lormer z who by reaſon of their Weak- 

nels in Body and Mind, cannot ſo well provide for 

their own Occaſions. In Infants therefore a preſu- 

med Conſent is judg'd equivalent to a formal Ac- 

ceptance, it heing taken for granted, that no one 

will retuſe what conduceth to his Benefit: Yet on 

Account of their Immaturity of Judgment, the Poſ- 

ſeſſion only, and not the Exerciſe, of this Right 

could be conferr'd upon them. The general Cuſtoms 

ol Nations in their Favour, might allow them to 

hold, but not to uſe any thing by their own Diſpo- 

ſal (b). However, leſt their Right ſhould by this 
means come to nothing, Humanity farther required, 
that Perſons of Years and Diſcretion ſhould act as 
their Repreſentatives, in the Management of their 

Goods, till they are capable of underſtanding it them- 

ſelves. © This Management is either committed to 

a certain Perſon by him who transfers the Goods up- 

on them; or, in Civil States, the Matter is ſettled 

by Direction of the Laws, and of the Magiſtrates; 

or, where both theſe Proviſions are wanting, near- 

roſs of Blood, or of Habitation, or the bare Law 

ol general Kindneſs, recommends the good Office to 

fit Hands (2). But all Perſons who have engag'd 

themſelves in this Caſe, by what means ſoever they 

came to be intruſted with it, are oblig'd to diſcharge 

it with the utmoſt Fidelity ; in regard to that ten- 

der Age, inſufficient for its own Guidance and De- 

fence. Therefore Heſfiod ranks in the ſame Claſs of 
Sinners, him that hath hurt a Stranger, or one that 

ſued to him for Protection; him that hath defil'd 
his Brother's Bed; him that hath uſed rigorous Treat- 
ment toward an Ancient Parent ; 


"Os Ts N ae aMTaiveTa:. bepave TEKYE 
Op. & Der. I. 1. v. 330. Edit. Cleric. | 
And him whoſe Fraud the Orphan's Hope beguiles; 


— 


9 


(l) See l. 1. c. 6. § 2. aforegoing. 


Mr. Barbeyrac's NOT ES on 5 14. 


8 Mr. Barbeyrac's NOT Es on $ 15. 

fie e T5 c. 1. § 7. aſoregoing, and I, 4. c. 12. following $ 10. | 
ts 2 . occation we may mention the Law of Charondas, (recorded by Pioder. Sic. I. 12. c. 15. p. 81, Edit. Rhodom.) which 
Wy de 500ds of Minors to the Care of the Kindred by the Father's ſide, but their Perſons aud the Buſineſs of their Educa- 


to the Kinered by 
make no attempt on th 
their perions : 
\ateral dt C 


the Morher. 


tual, the Eftareqyould fall ro themſelves. 
50 a'fo Publius Syrus, 


Judging ir probable, that the latter, ro whom the Inheritance could not defcend, would 
e Life and Safety of their Wards; and that the former would have no opportunity for any Deſign againſt 
and yer ar the ſame time would be very diligent in managing their Fortunes, becauſe after their Death, whether 


Male ſeoum agit eger medieum qui hæredem facit. 


He char makes an Keir of-his Phyſician, 


J 

1 8: IL E 3 0 1 

de Meiner as 17 Selon) gives us a Law of Solon's much to the 

D : b 
| © 4:10 Menage upon this Paſſage of Diog. Laert. 


4 . vid. 


Is a good Patient, but a bad Politician. 
n . ſame purpoſe; ordaining, That no Guardian ſhould cohabit with 
is Ward, and that he ſhould be incapable of the Guardianſhip, ro whom the Eſtate fell upon the Minor's De- 


. D. de Statu hominum, 1. 3. D. ſi pars hæ ed. petatur. (b) Gal. 4. 1. 
| 


Plats 


T X 


* 
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Of the Objett of Dominion or Property. Book IV 


Plato (3) in his Books of Laws (lib. 11. p. 972.) 1. 3. f. 6. where they endeavour to prove, contr; 
calls Orphans, The greateſt and moſt ſacred Charge : to his Judgment, that Infants have a propria 
Where he likewiſe offers many Conſiderations about in their own Goods, not only in reſpect of the fir 
the Duty of Guardians. Yet that a Man ſhould ſu- Act, or Right of Poſſeſſing, but alſo in reſpe 
Rain this Office and Truſt without reward, or with the ſecond Act, or adminiſtration of their Goods 
Expence, Humanity and Equity do not always re- by themſelves; for ſay they, The Guardians have 
quire. Grotius and his Commentators, viz. Bucler, © only the bare Management of the Right and 
Ziegler and Felden may be conſulted farther on this © Goods of another, In all appearance this cont 
Subject, in their Obſervations upon Grotzus, B. II. is about words only. 
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His Words are, Ilacara ra kn wyicn, x, isrorimy, Where are aiſo divers other things of the Duties of Guardi 
NOM, Daumat's Civil U the ir EE 8 Part I. I. 2. tit. 1. and the Interpreters 4 the Digeſts, I. 26. tit. ** 7 
the Civil Law a Guardian who was convicted of unjuſt Dealing was ex pos d ro Diſgrace, if he was guilty of wilful Knavery, . 
if it appear'd that his fault proceeded from Negligence only, though groſs, he was not, as Mr. Noodt very well proves in hs 
Probabilia Furis, I. 1. c. 13. againſt the common Opinion of the Doctors, who affirm'd, that the Puniſhment was to be infligey 


on both alike. 


CM AF . 
Of the Object of Dominion or Property. 


What is requir'd to make things our own. VI. Reaſons againſt all Property on the Sea. 
II. Things conſumed in their uje are in vain made VII. What the uſe of the Sea is. 


our own. VIII. What parts of the Sea are made a Poſſeſion, 
III. A thing become our own ſhould be capable of IX. The main Ocean can't be in any Mans Domini- 
keeping. | ons. 
IV. The uſe of ſome things made our own is com mon X. How far Navigation and Commerce on the h 
to all. is free. 


V. The Divine Grant is not contrary to our Do- 
minion over the Sea. 


E are in the next place to enquire into the ally exerciſed; *twould be in vain for you to clain 

Object of Property, or to examine what things that as your own, which you can by no means hi 
are capable of coming under that Condition. Now der others from ſharing with you. 
to give a thing this Capacity, we judge theſe two II. Yet ſome things there are, which thoughv 
Qualifications to be neceſſary (1). Firſt, That it beneficial to Mankind, yet by reaſon of their ie 
be able to afford ſome uſe to Men, mediately or im- Extent, are inexhauſtible, ſo that all may em 
mediately ; by it ſelf, or by its connexion with ſome- them together, and yet no Man ſuffer in his party 
what elſe : And Secondly, That it be ſome way or cular uſe. To appropriate things of this Nature 
other ſo far under the power of Men, as that they would be malicious and inhumane: And on this 
may faſten on it, and keep it for their Occaſions. account *tis uſual to attribute an exemption from 
And farther, ſince 3 implies a Right of exclu- dey way (1), to the Light and Heat of the Sun (2) 
ding others from your Poſſeſſion, which Right would to the Air, to the running Water, and the like (5 
be altogether inſignificant, it it could not be effectu- (2). Although ſince Nature by denying Men Wing, 


Mr. Barbeyrac's NOTES on Chap. 5. 1 . Þ 

(1) It is very hard to bring an Example of any thing altogether uſeleſs, as Mr. Thomaſins obſerves in his Furiſprud. D un. 
I. 2. c. 10. 123, It is ſuffcient, in my Opinion, that we find ſome pleaſure in poſſeſſing, and fo all that we enjoy is io fone 
meaſure uſeſul. I think then, that this Condition ought to be omitted as ſuperfluous. 


5 Mr. Barbeyrac's NOTES on & 2. 

(2) Cujacius in his Obſervations, 1. 10. c. 7. brings two Examples, the one of the ſhadow of the Plane-tree, the other of the 
Air; upon which a Tax was laid. The one is found in Pliny, I. 12. c. 1. The other is in Cedremu, who relates it of Michael Ft 
leologus. See Mr. Selden's Mare Clauſum, c. 21. a 

(2). Nothin hinders nevertheleſs bur we may appropriate theſe things to ourſelves in ſome manner, as to ſuch an extent 455 
contained within our ownLands, Our Author himſelf falls voluntarily upon the Subject of running Waters, I. 3. c. 3 $4 Bu 
muſt ſay, that by the Laws of Humanity we are oblig'd not to deny any Man the lawful uſe of theſe things, Titius Obſerv. 28). 
See alſo Mr. Thomaſius's Inſtit. Furiſprud. Divin, I. 2. c. 10. 5 127. J dave alſo, that our Author follows chat Notion in 
Elements, Juriſprud. Vn verſal. p. 84. See alſo $ 4. following, | lun 

(3) Fetreniuss Words are, Quid autem non commune eſt, quod natura optimum fecit. Sol omnibus lucet, Luna innumerabl 
comitata ſideribus etiam feras ducit ad pabulwn. Quid aquis dici formoſius poteſt ? in publico tamen manant, c. 100. See Ovid au 
morph. VI. 349, The Roman Lawyers ſay poſitively, that theſe fort of things are commen by Natural Right, Natural! juit * 
munia ſunt omnium hec, aer, aqua profluens, (5 mare, & per hoc littora maris, Inſtit. I. 2. tit. 1. De rm diviſ. &c. $ 1. They u 


call them publick, in the ſame ſenſe, tho they ordinarily make a diſtin& kind of them. See Mr. Noods's Frobabilia Juin \ 


6% © 


, } 
(4) Petron. © Is there any one of the moſt excellent Works of Nature, which ſhe hath not made common to all the Well 

&« The Sun thines wich an univerſal Influence. The Moon, attended with her numberleſs train of Stars, lights the very bea 

their Food. What is there in Nature more bright and beautiful chan che Waters? Yer they flow for publick uſe. 

Latina thus pleads in Ovid, Metam. |. 6. v. 349. 
Naid prohibetis aqua? uſus communis aquarum eſt; 
Nec ſolem proprium natura, nec aer fecit. 

Nec tenues undas; ad publica munera ven. 


What Rudenefs Water for my Uſe denies, , 
Whoſe endlefs Store the Common Wor d ſupplies 
Nor Light nor Air did Heaven create for One, 
Nor Gentle Streams: 1 crave a Publick Bm. 
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Of the Object of Dominion or Property. ah 62 


bath made the uſe of the Earth neceſſary to their 
uling the Light; hence it comes to paſs that ſoine 
rſs may be utterly debarr'd from the latter; 
s Criminals, as tor inſtance, in their Dungeon. In 
Ike manner, ſince the Air is in ſome places more 
clear and pure than in others, in this reſpect the va- 
lie of a place may be inhanced. As we ſee Men 
who allow pleaſure any ſhare in their choice, very 
highly regard the roſpect of Buildings, or ot 


Lands, and eſpecially ot the former : For which 
reaſon thoſe 927 vices (4) have been introduc'd (a), 
of not raiſing a Building higher; of Lights, and of 
net hindring Lights; of Proſpects, and not of hin- 
dring Proſpects. So though on other accounts no 
one will pretend to fix a Property in the Wind (5), 
yet we may appoint a Service or Duty of not inter- 
cepting the Wind to the prejudice of our Mills (6). 
III. We are likewiſe to obſerve, That as the Sub- 
ſtances of thoſe things which Men have Dominion 
over are compos'd of different kinds of Matter, fo 
(ach thing is taken and poſleſs'd in that way which 
the condition of its Nature admits: For the more 
cloſely any thing can be confin'd, and as 1t were 
ſuut up, the more eaſily will it produce the effects 
of Property againſt the Claims of others. And con- 
{equently the more capable a thing is of being guard- 
ed trom unjuſt Invaders, the greater Security we pro- 
miſe our ſelves in the Property of it. Vet, as we 
are not immediately to conclude a thing exempt 
irom Property, becauſe it cannot without ſome trou- 
ble be kept from other Hands; ſo in caſe a thing 
be in ſo wide a manner ſpread and diftus'd, as that 
either 'tis morally impoſſible it ſhould fall under 
| any method of keeping, or that it cannot be kept 
without much greater charges than the Fruits and 
Advantages of it would countervail, it is not to be 
ſuppoſed that any Perſon deſires to fix a Property 
wiich can bring hun nothing but burthen and ex- 
pence in defending it (1). Though to render a thing 
capable of being appropriated, it is not ſtrictly ne- 
ceſſary that we ſhould incloſe it, or be able to in- 
(loſe it. within artificial Bounds (2), or ſuch as are 
diſterent from its own Subſtance; tis ſufficient if 
the compaſs and extent of it can be any way deter- 
mind. And therefore Grotius hath given himſelf 
a needleſs Trouble, when to prove Rivers capable 
ol P/operty he uſeth this Argument, () That although 
th:y are bounded by the Land at neither end, but uni- 
te to other Rivers, or the Sea, yet tis enough that 


0 prone part of them, that is, thetr Sides are in- 
CIVIEd, 1 


— ——. 


IV. Laſtly, we farther diſcover, that the uſe of 
ſome things is confin'd, as it were, within narrow 
Limits, and cannot admit of Shares; the appropri- 
ation of which was highly expedient to the peace 
of Mankind. 5 | 

Again, There are things, which as they afford 
us different Uſes, may in regard to ſome Ules be 
ſpent and exhauſted, and yet in regard to other Uſes 
yield a never-failing abundance, Now, as on the 
one ſide, there is no reaſon why ſuch things as thoſe 
ſhould not be brought under Property ; ſo on the o- 
ther fide, the Law of Kindneſs and Humanity ſor- 
bids us to deny the inexhauſtible Uſe of them to any 
Perſon that in a friendly and peaceable manner de- 
ſires it. But if any thing could be found inexhau- 
{tible in all its Uſes, *twould be abſurd not to leave 
that in its Primitive Community. Indeed in a po- 
ſitive Communion, if the Object be tufficient to 
ſerve all, when divided, nothing hinders but that 
we may divide it; it it would not be thus ſufficient, 
tis beſt to poſſeſs it ſtill without Diviſion : But that 
a thing lying in common to Mankind, and ſuffici- 
ent for the promiſcuous Uſe of all (1), ſhould be 
ſhared out into diſtinct Parts, is certainly repuguant 
to Reaſon. The Earth is of ſuch a magni ude as to 
ſerve the Occaſions of all People in all Uſes to 
which they can apply it, yet it would not thus 
{ſerve them, were it poſſeſs'd without Diviſion, by 
ſo vaſt Bodies of tahabitants as it now contains: 
Becauſe it could never afford them Suſtenance, un- 
leſs manur'd and improv'd. Therefore there is 
plainly this particular Reaſon why the extent of the 
Earth ſhould not hinder its being divided; and yet 
the ſame reaſon would make the diviſion of the O- 
cean appear a ridiculous Abſurdity (H). | 

V. Indeed all other things have little difficulty 
in this Point; but as to the Sea, whether or no that 
be capable of Property, hath been diſputed by the 
greateſt Genius's of the preſent Age. On which con- 
troverſie tis eaſie to remark, that many of the Vi- 
ters engaged in it, were more guided by their Affe- 
ction to their Country, than by their regard to 
Truth. Yet by theſe, and by others who have 
ſhewn themſelves more diſ-interefled and impartial, 
the whole Subject hath been ſo fully diſcuſs'd, that 
'tis hard to ſay any thing that others have not al- 
ready offer'd, We may therefore be allow'd to uſe 
more brevity on the Queſtion betore us; the Au- 
thors (1) who have throughly canvaſs'd it, being 
ſo univerſally read. This then is manifeſt, that the 
ſame Divine Grant which firſt gave Man a Right 


(5) See 


o the thin 
pteſerve in any ſort. 


"es to him ſo 


fen c, De Dominis Maris, c. 9. p. 69, 70. 


Cn loof 


en nentary upon the Law of Rhodes, De Jallu. 


(4) The Author will treat of this, c. 8.5 6. following. (5s) See l. 5. c. 1. 5 5. following, 
| Mr. Thom aſius's Diſcourſe, entitled, Non ens a#ionis forenſis contra edificantem ex emulatione, S 28. Mr. Titius treats 
in general of the Right of Mills, in his Jus Privatum, Romano-German. I. 18. c. 16, 
Mr. Barbeyrac's NOTES on 3. | | | | 
(1) We cannot when we will. The Will alone doth nor ſuffice here; we muſt beſides this be inclinable to get the poſſeſſion 
0 8, and moreover, the thing it ſelf muſt be of ſuch a nature, as to be poſſeſs d in ſome manner or other. We ſeize 
thing, chat we may poſſeſs it; and nothing is more ridiculous, than to pretend to poſſe ſs what we can't either hold, nor 


AY, The Bounds of a thing made our Property, are the fame with thoſe of poſſeſſion. Whatever a Man is ſeiz'd of, it be- 
n far as he hath poſſeſſion of it, and how far he is actually poſſeſſed of it, is eaſie to determine. See Mr. Bynker- 


8 . | Mr. Barbeyracs NOTES on & 4. 3 
; 2 is Reaſon is of force only when a thing is Joy ned wich an impoſſibility of poſſeſfing it. For off this account alone, that 
Sy, Fy in ſo great an abundance, that whatever quantity we take of ir, others have enough ſtill remaining, it follows on the 

er tide, that we may appropriate as much as we will, or can poſſeſs, ſince every one may do the ſame in their turn, and ng 
eth any thing, I am ſurpriz'd that our Author made not this Remark. 


(1) The mah V fog EPO Rg 
Ate Ye m conſiderable are Got ius in his Book, entitled, Mare Clauſum, and Selden in his Book, enticled, Mare Liberum. 
aiter js d unce Mr, Bynkerſhock publ'ſh'd a Diſcourſe, which I have quoted ſeveral times be tore, in which, tho' 'cis ſnort, this 
Wc cared of, in my judgment, more exactly, and with more Elegancy than it was ever yet, It was printed in 1703. joyn'd 


7 a) ” * 
ca Sce hereaſter, c. 8. f. 6. (6) Lib. 2. c, 3. . 7. (e) Comp. Ziegler ad F rot. I. 2. c. 2. f. 3. 
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Of the Oljett of Dominion or Property. 


of aſſuming the Sovereignty of the Earth, includ- 
ed likewiſe the Sea. The Commiſſion as well runs, 
have Dominion over the Fiſhes of the Sca, as over 
the Bzafts of the Land. And we cannot conceive a- 
ny Supremacy and Rule over Animals, without a 
Right of uſing the Element which they mhabit, ac- 
cording as the Nature of it will allow. Indeed 
mention is likewiſe made ot the Fowls of the Air, 
yet ſince we cannot move and ſupport our ſelves in 
that Element alone, theretore we are unable to 
exerciſe Dominion over the Air any farther than 
we can reach while we ſtand upon the Earth. But 
on the Sea we ſtretch our Empire much farther, b 
the means of Ships, now brought to their highe 
Perfection; which are not _ {ſerviceable in tranſ- 
port ing Burthens, but likewiſe carry Mars through 
the Kingdoms of Neptune in à far more dreadtul 
Array than he is attended with when he rageth by 
Land. No one is now ſo ſuperſtitious as to join in 
the Poet's Scruple. 


Neqnicquam Deus abſcadit 
2 Oceano diſſoctabilt 
Terras, ſi tamen impis _ 
Non tangenda rates tranſiliunt vada. 


In vain did Nature's wiſe Command, 

Divide the Waters from the Land, 

If daring Ships, and Men profane 

Invade th? inviolable Main. L. 1. Od. 3. 21, &c. 
Mr. Dryden. 


Nor doth the Sea appear to have any privilege a- 
bove the Earth, by virtue ot which Men ought leſs 
to apply it to their Occaſions and Uſe. However, 
ſince the Donation of God doth not immediately 
conſtitute ſuch Dominion as ſhall take effect againſt 
the Claims of others; therefore it was left to the 
choice of Men, whether they would appropriate the 
Sea likewiſe, as they had done the greateſt part of 
the Land; or whether they would let it remain in 
its Primitive State, belonging no more to one Per- 
fon than to any beſides. | 

VI. The Queſtion is, therefore, Whether ny 
thing particular may be diſcover'd in the Sea, whic 
ſhould hinder it from being an Object of Proper- 
ty? This ſome have undertaken to afhrm, partly 
upon Natural, and partly upon Moral Reaſons. 
Amongſt the former they have alledg'd the Flui- 
dity of the Sea; that (1), according to the Com- 
mon Nature of all Liquid Bodies, the parts of it 
are held together by no proper Bands; whereas 
Poſſeſſion can take place only in things that are fix'd 
and terminated. "To which others make anſwer, That 
Fluidity conſider'd in it felt is no Bar againſt Pro- 
por And beſides, that the Sca is not without its 

imits (2), being ſurrounded by the Shore; and that 
it is a Work of no ſuch great difficulty to confine 
the ſeveral parts and tracts of it within ſtricter 
Bounds. It may be added, that as Rivers are not 
the leſs capable of Properyty, becaule they paſs away 
in a perpetual Stream; ſo neither is the Sea, on ac- 
count ot its being driven about by the force ot the 


ner the Sea is conſider'd diſtinctly from the Water 


Book IV. 


Winds and Tide. The River 1s one thing, and the 
Stream or Chrrant another: And in the fame nau. 
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which it contains. The vaſt extent of the Sea doth 
by no means render it impoſſible to be kept, and 
therefore Goth not altogether hinder it from a 
ing under Property. For we may abridge other, q 
the uſe of the Sea, either by Forts upon the Sone 
where it toucheth our Territories in marrow Crecke 
and Streights; or by Ships of War, which are ab 
to perform the fame Service on the Water, as (. 
ſtles and Forts on the Land. Though it cannot t 
denied, but that for one People to keep the wic 
Ocean, is morally impoſſible: Nor would it he 
worth their while to maintain Fleets in all Pam 
tor the defence of it againſt all others who ſhy] 
deſire to ſhare with them in the Uſe. Now t; 
great folly to covet what one, can't keep; eſyecil. 
ly when by ſuch a purſuit we do not aim at the Ne 
cellities ot Lite, but at the Gratification of van 
Ambition, and of needleſs Avarice, For though o- 
therwile the Defect of Natural Ability doth not 
preſently extinguiſh a Moral Capacity, yet in 
much as the Latter, by reaſon of the Corrupticn 
ot Mankind, is ane inſignificant, Prudence al. 
vileth us, ta graſp at no more than we can wel 
lecure our ſelves in the enjoyment of, Grotiu' 
Limitation on this point ſeems Superfluous, wha 
he remarks (a). That Rivers or part of the &a nn 
be appropriated upon ſuppoſition that either the fim 
or the latter are but mconſiderable in reſpett of th 
Land, or however, are not ſo large, but that vin 
compared with the Land, they may only ſeem to hart 
the proportion of a part to the whole, For let u 
conſider a People ſeating themſelves on the fided 
a vaſt River, on a long and narrow Slip of Land; 
here the River will by no means be inconſiderable 
in compariſon with the Land; and yet we dont 
1magine that this would hinder it from a any 
of Appropriation, Thus there are Kingdoms, whic 
in extent are far exceeded by their Provincn and 
Appendages. 
The Moral Reaſon which theſe Authors urge to 
prove the Sea incapable of becoming Property, 
taken from this Conſideration, that the uſe ol its 
inexhauſtible (3), and therefore ſufficient for tit 
promiſcuous Service of all. So that *twould be van 
and impertinent to attempt the Diviſion of it int 
ſeparate Portions and Shares. Which ent ve 
would indeed acknowledge to be the ſtrongeſt tit 
can be produced in the preſent Caſe, were it on 
e appear that the Sea, is with reſpect to all 1 
Uſes, ſufficient for all Men in all Parts, Beau 
the appropriation of things was introduced al 1 
other account but to preſerve the Peace of Hum 
Society. And ſince one effect of it is this, That 
who againſt his will invades and uſurps my Pe 
liar, really doth an Injury to me, which I migit 
juſtly revenge in a hoſtile manner; therefore thoſe 
who ſhould have deſired to turn a thing into I/ 1 
ty, which whilſt expos'd to Common Uſe, was - 
likely to breed any Quarrel amongſt Men, ougit ; 
have been look d upon not as promoters of the Pear 
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(1) Sce Mr. Selden's Mare Clauſum, c. 21, 22. 
(2) As tor Example, the Rocks which appear above Water, the Banks of Sand, 
other, rhe Iſles fcatiered up and down in diverſe places. 
(3) See & 4. n. 2. aforegoing and Mr. Bynkerſhoot's Treatiſe, c. 9. p. 68, 
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H Mankind, but as Perſons who brought in new 
occaſions of breaking and diſturbing it. But whe” 
ther the Sea be thus inexhauſtible in all its Parts, 
with reſpe& to every Uſe, will be made more cvi- 
dent, it we cxamine more diſtinctly the particular 
goryices which it aftords. : 

II. The uſe of Bathing and of drawing Water 
«indeed incxhauſtible z but then this is of no great 
Conſequence, and extends no farther than to the In- 
dabitants of the Shore. The Sea-water is likewiſe 
Croiceable for the making of Salt: But this ad- 
| rantage as well as the former is confin d to thoſe 
who dwell on the Coaſts, Farther, as to the con- 
venience of Navigation, the Sea is inexhauſti- 
ble, and ſuffers no damage from being thus em- 
ploy'd (a) (). But then beſides theſe, there are o- 
ther Ules, part of which are not altogether inex- 
hauſtible; and part may prove an occaſion of da- 
| mage to Maritime Countries, whoſe Intereſt will 
not admit that the Sea ſhould every where lie pro- 
miſcuouſly free to all. Of the former kind is Fiſh- 
ing, as likewiſe the gathering of any thing which 
grows in the Water. As for Fiſhing, though it be 
much more abundant 1n the Sea, than in Lakes or 
Rivers; yet tis maniteſt that it may in part be ex- 
hauſted ; and that if all Nations ſhould deſire ſuch 
a Right and Liberty near the Coaſts of any parti- 
cular Country, that Country muſt be very much 
prejudic d in this reſpect; eſpecially ſince tis very 
uſual that ſome particular kind of Fiſh, or perhaps 
ſome more precious Commodity; as Pearls, Coral, 
Amber, or the like, are to be found only in one part 
ol the Sea, and that of no conſiderable extent. In 
this Caſe there is no reaſon why the Borderers ſhould 
net rather challenge to themſelves this Happineſs 
of a wealthy Shore or Sea, than thoſe who are ſeat- 
ed at a diſtance from it: And other Nations can 
with no more Juſtice grudge or envy them ſuch an 
Advantage, than they can be angry that, 


— Non omns fert omnia tellus. 
India mittit cbur, molles ſua thura Sabai, &c. (c) (d) 
And Frankincenſe on the Sabean Bough. 8 
Mr. Dryden. 


An Uſe of the latter kind it is, that t ritume 
Countries are guarded and defended bF the Sea, as 
a Rampart, Hence the Duke of Somerſet, Protector 
ot Fngland, under Edward the Sixth, in an Epiſtle 
to te Scots, which we find in Sleidan's Commenta- 
es, (e) tells them, Oceano claudimur undique tan- 
quam ma nibus & watt firmiſſimo: We are on all ſides 
encloſed with the Ocean, as with the ſtrongeſt Wall and 
_ And we may with much more Juſtice be- 
an Ar the Sen chat Name of dane mir (1), 
& * tat Wall, than Iſocrates (F) complemented 
. Alle with it. Yet this defence is not al- 

— 7, cTtam and ſecure. It hinders indeed any 

bedition on Foot, but lies open to the approac 
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All forts of Goods their ſeveral Countries know, 
Ebon's only will in India grow, 


of Veſſels. For which Reaſon it muſt needs be a 
diſadvantage to any People, thus ſeated, that other 
Nations ſhould have tree acceſs to their Shore with 
Ships of War, without asking their leave, or with- 
out giving ſecurity for their peaceful and inoffen- 
{ive Paſſage, But we cannot, with any Accuracy (2), 
determine in general how large a ſpace ot the Sea 
ought to be allow'd for ſuch a Defence, in reſpe& 
of which it may be for the Safety and Intereſt of 
the Borderers to claim a diſtin& Dominion over it. 
Yet _— it would argue a very unreaſonable 
Fear and Jealouſie, ſhould any Kingdom barely on 
this account defire to extend their Sovereignty over 
the Seaſon for ſome hundreds of Leagues together, 
What Ceſar reports of the Germans may ſerve to il- 
luſtrate this: The particular Communities look on it 
as the higheſt Hunour to make a vaſt extent of Deſart 
round about them, waſting all the Confines of their 
Netghbours : this they reckon the ſureſt mark f an ex- 
traordinary Valour, that the former Borderers have 
retired, and been driven to a greater diſtance, and 
that none dare ſeat themſelves in jo formidable a Meigh- 
hourhood. And then beſides, they thought themſelves 
the ſafer by this Policy, having taken away all fear of 
ſudden Inc urſions, de B. G. I. 6. However we ſee 
by what hath been offer'd, that there may be ve- 
ry weighty Reaſons for a People ſo far to appro- 
Leg to themſelves ſome part of the Sea, as to ob- 
ige all others to acknowledge the uſe of the ſame 
part, as a permiſſion from them, and an Act gf Boun- 
and Favour. 

VIII. But ſince all Dominion capable of produ- 
cing any Effect againſt the Claims of others, takes 
its riſe from ſome Act of Men; therefore how far 
the Bounds of any People ought to reach on the Sea, 
is to be diſcover'd either from their own Right of 
Poſſeſſion, or from their Treaties with their Neigh- 
bours. Thus Iſocrates (in his Panegyr. p. 111. Ed. 
Pariſ.) boaſts that the Athenians by their Articles 
of Peace with the King of Perfia, had obliged him 
not to come beyond Phaſelis with his Ships of War. 
Yet ſuppoſing the matter to be dubious, and that there 
are no clear Memorials to be found of ſuch Acts as 
might prove the Occupancy to be real which is al- 
ledg'd; what preſumptions are to be male in this 
Caſe we may underſtand from the following Re- 
marks. In the beginning then whilſt we were yet 
ignorant of Navigation, it is not probable that the 


People which had taken poſſeſſion of any Territories, 


extended their Dominion farther than to the Neigh- 
bouring Shore. For inaſmuch as the Fiſhing-Trade 
was yet but poor and barren, for want of Boats, and 
the utmoſt advantage they could make was to pick up 
the Shell-Fiſh which wereleft by the Tide, or to An- 
gle from the Rocks; there was no fear that they ſhould 
in this reſpect ſuffer from their Neighbours ; who be- 
ing neceſſitated to make their approaches by Land, 
might be repuls'd with little difficulty. Nay, after 
Invention of Shipping, moſt Nations ſor a conſide- 
rable time, left each other at full liberty to fiſh 
where they pleas'd : Becaule they imagin'd that an 
Employment of ſo great labour and hardſhip would 
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(1) A firm and everlaſting Wall. 


N np N 

al 8 Ar. de Bynkerſrek in his Diſſertation, c. 2. ſays 
wy e detended by our ' - 
hich the „tate 
4} Foreign Pri 

(a | 
a 4 V4, 1. 23. . 1. D. de Servitut. pred. ruſtic, 
Py Shore about Byzantium, 


„ — 


* — — 


Mr. Barbeyrac's NOTES on 5 7. 


that ſo much of the Sea may be thought to be ſeized from the Land, a2 
Arms, i. e. according as we expreſs it, ſo far as is within Canon - ſnot. He hereupon ſets down an Order 
General of the United Provinces gave the Captains of their Ships in 1671. to ſalute as they paſs d the Coaſts of 
fnice, that they may know that they are within Canon-ſhot, near the places of that Country. 

(b) Vid. 1.8. t. 3. D de Servit. pred. ruſtic. 
(d) Vid. Virgil. Georg. l. 1, v. 57, &c, 


(c) See Pliny, I. 9. c. 15. of 


(e) Lib. 20. (J) Encom, Buſir. 


not 
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Not engage ſuch a numerous Train of Followers, as 
that any publick Diſturbance ſhould be apprehend- 
ed from their Diſputes and Contentions. And whilſt 
Hoſtile Heats were yet unknown, the Sea was a {ut- 
ficient Defence without other Aſſiſtances. And at- 
terwards when they began to build Ships of War, 
Men were contented a long while to appropriate on- 
ly the Havens and Bays, leaving the other parts of 
the Sea in their Primitive Community. This mo- 
deration embolden'd the Pirates to carry on their 
Profeſſion with greater Liberty ; whilſt they were 
of Opinion, That 'twas a leſs heinous breach of the 
General Peace, to commit theſe outrages in places 
ſubje& to no Juriſdiction. At length, when they 
had found out the benefit of Merchandice, and the 
conveniency of ſo ſhort a Paſſage by Water for 
Goods and Traffick, ſome Governments ſeated near 
the Streights or Narrow Seas, challeng'd to them- 
ſelves a Property in them, that by requiring Toll 
and Cuſtom (2), they might come an for a ſhare in 
the Gain, or that their Towns might be trequented 
by the Trading part of the World. After this, o- 
ther parts of the Sea were likewiſe brought under 
Subjection, either on account of their great plenty 
of Fiſh, or becauſe this was a neceſlary Expedient 
for the ſecurity of the bordering Provinces. 

Yet in theſe times they ſcarce exercifed any o- 
ther Right of Sovereignty, belides the giving out 
Injunctions, that all who paſs'd within ſuch Bounds 
ſhould abſtain from all Harm and Violence, that no 
Piracies ſhould be there committed, and no Veſlels 
of War enter without Permiſſion. Thus when 
the Lacedemonzans, in Thucydides (a), had convey'd 
ſome Forces to Epidaurus, by Sea, the Argives in an 
Embaſly to the Athenians complain'd, that they ha- 
ving promis'd by League not to grant the Euemies 
of Argos Paſſage through their Dominions, had ne- 
vertheleſs ſuffer'd them to ſail by unmoleſted. And 
accordingly the Athenians interpreted this Act of 
the Lacedemonians as a breach of Peace. We ſee it 
is now the receiv'd Cuſtom, in order to the Acknow- 
ledgment of this Sovereignty, that Foreign Veſſels, 
as they paſs by any Fort on the Shore, or any Ship 
of War belonging to the Prince,who at preſent carrics 
himſelf as Lord of the Sea (4), ſhall pay ſome Mark 
of Reſpect. 
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It doth not ſeem neceſlary that particular Nat: 
ſhould make out the — co when _—_ 
tain'd the Dominions ot ſuch or ſuch parts of tie 
Sea, by taking Poſſeſſion of it: But, inaſnuch 3 
the Exerciſe of this Dominion may not at all times 
be of Uſe and Advantage, tis enough it they the 
periorm'd any Act of Sovereignty, when the inte. 
reſt of the Commonwealth ſeem'd to require it; 
Nay, in our Judginent, it might be no Abſurdity 10 
affirm, that when Naval Forces are once brought 
into common uſe, the parts of the Sea, ſo far x 
they ſerve only for a Defence or an Appendag 
do without any ſpecial corporal Act, paſs imme. 
diately under the Dominion of that People bot 
Shores they waſh (b), For in this reſpect the $2 
is to be look'd on as an Increment of the Land, x 
the adjoining Moors and Fens are reckon'd the ly: 
crement of a City. Now, as in the Occupancy, a 
the taking Poſſeſſion of Immoveables, it is not ne 
ceſſary that our Body ſhould touch each Part, bu 
the touching of one part only is conceiv'd to create 
a Property over the whole; ſo when a People hare 
ſeiz d on one particular Region incloſed within ſe: 
tled Bounds, ſtill under the Notion of taking all the 
void ſpace about that they ſhall afterwards have O 
caſion for, though at firſt they have no Defign ty 
enlarge, or exerciſe their Dominion farther tha 
thoſe Buunds, as not thinking what lies beyond to 
be of uſe or ſervice to them; yet when they come 
at length to find, that there is a neceſſity of adding 
ſuch a void ſpace to their preſent Poſſethons, ther 
bare Intention and Reſolution ſhould ſeem ſufficient 
to extend their Sovereignty over it, as a Part a 
Appendage of their Empire. Eſpecially when it 
once appear'd that other Nations had thus ſtretchel 
their Command over the Void Sea: Whence tit 
fair Preſumption, that the reſt of the World pre 
tend not that they ſhould be behind with them i 
this Advantage (*) (5). From which Confidentr 
ons it is manifeſt, that in theſe times, when Stu 
ping is brought to its higheſt Perfection, it 1s pit 

um d, that every Maritime People at all acquant 
ed with Navigation (6), are Lords of the Sea, het 
it toucheth their own Shore, ſo far as it may be 


counted a Defence, eſpecially in Ports and = 
placs 


— 


——— ——— 


(a) Lib. 5. c 56. Edit. Oxon, 


(2) See Grotius, I. 2. c. 3. S 14. 


(4) Mr. Bynke:ſboek in his Diſcourſe, c. 5. near the end, maintains, That that is not always an acknowledgement of the Sore 
reignty of that Perſon, to whom that Reſpe& is paid, over that part of the Sea where ir is done, As for Example, fa $ he, 
Srares-General in their Treaties of Peace made in the Years 1654, 1552, 1674, and 1684, obliged themſelves to ſo | 
Top- ſail to the Ships of the King of England in all the Northern Seas as far as Cape Finiſter, but that was only, becauſe accord 
to the Law of Nations all Republicks ought to give place to a Crown'd Head, and to thoſe that repreſent him, In ſhort, 
the Veſlels of ſuch Nations to whom they are inferiour, in one manner or other, is not ſo new as our Aut 
or we find in Appian, as Juſtus Lipſius has long ſince obſerved, Ele#, 1. 
Domitius Anobarbus meeting one another, the firſt Sergeant of Anthony, thinking himſelf obliged according co the Cullen 
cry'd out, that he ſhould lower his Standard, which was then us'd inſtead of a Maſt, (A- on to pay his 


Cuſtom of N 
would inſinuate, 


his Maſter. De Bell. Civil. I. 5. p 118. 


(5) When our Author ſays, That they may without taking a new Pofleſſion, ſeize on a thing which they had before neglefied, 
as a thing of no Profit, it is not to be underſtood, that they have called ro mind ſome new Reaſon, which of it ſelf r 


5 (b) Comp. Ziegler. ad Grot. I. 2. c. 3. ſ. 11. 
(*) In all the Editions of the Original the word eum is wanting, which makes our Author very difficult to be underſtood. 
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neceſſary to acquire that which before they had not troubled themſelves to make a Property of. Thus, fince the invention a 


Cannon, the Sea, which adjoyns to a Country, hath upon that account been thought to belong to the Lord of the Country 
as a Cannon can ſnoot. But yet chere muſt be a formal Act of taking boſſeſſion neceſlary, without which every one MY . 
upon thoſe Seas and Lands to be common, becauſe they do not appear potiefſed by any, for why may not he who finds them co 


venient for him, ſeize on them? 


(6) See & 7 Note 2. above. As for all that ſpace of the Sea which can't be defended from the band, Mr. Bynkerſpoek 
none can make themſelves Maſters of it farther than they fail, with a deſign to appropriate it ro themſelves, and he adds, 
they can't preſerve the Property of what they have ſeized on, but by conſtant ſailing, and having always a Fleet 
it was that the Romans hererofore, when their Empire extended through Europe, Africa and Aſia, were Maſters of rhe 
ranean Sea, becauſe they always kept four Fleets a- ſoot; the firſt at the Port of Miſene, the ſecond at Ravenna, the thi 
jus, and the fourth at Byzantium or Conſtuntinople. They commanded alſo that part of the Ocean that is between Eng lan 
Continent, as well becauſe they poſſeſs'd the Lands on both ſides, as becauſe they had a Fleet in the Engliſh Channel. * 
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laces where there is Convenience of Landing (7). 
In like manner the Gulphs and Channels, or Arms 
of the Sca, are, according to the regular courſe, 
ſuppoſed to belong to the People with whoſe 
Lands they are A But in caie different 
Nations border on the ſame Channel, the Sovereign- 

of cach ſhall be conceiv'd to reach into the mid- 
de of the Water, from every part of their reſpective 
Shore; unleſs either all the States have agreed by 
Covenant to uſe the whole Water promiſcuouſly a- 
mongſt themſelves, and to exerciſe a gencral undi- 
vided Sovereignty over it, __ Foreigners: Or 
elſe, it one particular People have obtain d a Domi- 
nion over the whole by Pact, or by the Tacit Con- 
ceſion of the reſt, or by the Right of Conqueſt, or 
becauſe they firſt fix d their Station near it, and im- 
mediately took it into full Poſſeſſion, exerciſing Acis 
of Sovereignty againſt the People of the oppolite 

Gore. In which latter Caſe, nevertheleſs, the o- 
ther Neighbouring States, their Fellow Borderers 
ſhall be ſuppoſed to be Lords of each of their par- 
ticular Ports, and of ſo much of the Sea, as the con- 
venient acceſs to the Shore requires. Ot the Effects 
of the Sovereignty (if it may be ſo term'd) over 
the Sea, Vid. Alberic. Gentil. Advocat, Hiſpan. |. J. 
c. 8. & 14. and Seldcn mar. cluuſ. I. 2. c. 20, 21, 22. 
To which we may add, by the way, what Dr. Cham- 
b:rlain takes notice of in his Preſent State ot Eng- 
land, pag. I. c. 4. That Perſons born under Shipboard 
upon Seas which are ſubje@ to the Engliſh Dominion, 
ar? accounted Natives of England, and have no need 
pf Naturalization, as others born without the Realm. 
IX. But what ſhall we ſay of the main Ocean, 
hich ſpreads it ſelf between thoſe vaſt Continents 
pf Europe, Africa, America, and the unknown Sou- 
hem Coaſts? Was this ever brought under Property, 
or doth it ſtill remain in its primitive State, tree 
nd common to all the World? As for the prodigi- 
Wus extent of it, this however doth not ablolutely 
ender it incapable of being appropriated. Yet 
e muſt confeſs, the Domnion of it would not be 
ly unprofitable, but unjuſt; ſhould either any 
nc Nation challenge it all to themſelves, or ſeve- 
Wal States divide it into fo many Shares, excluding 
ll the reſt of Mankind. Navigation, or the Con- 
Wenicnce of Water-paſſage, is a thing which ſuffers 
Damage by being enjoy'd; on the bare Account 
WP wich, the Appropriation of the Sea is needleſs 
Wn ſuperfluous, ſince Men may fail no leſs com- 
Wodouſly, were the Sca common to all Nations, 
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than if it were peculiarly ſubject to one. The Fiſh- 
ing Trade 1s ot no very great Conſequence in the 
main Ocean; and ſince you do but vainly call a 
thing, Your own, when tis morally impoſſible to 
hinder others from uſing it promiſcuouſly with 

our ſelf; we cannot think any State oc „ find 


it tantamount, to maintain Fleets in all parts 


of the Sea, only to ſecure the Fiſhing againſt 
Interlopers. But what 1t a particular Nation, ei- 
ther through Ambition and the Vanity ot being ſti- 
led Lords of the Ocean; or prompted by Avarice, 
and the hopes of drawing to Femleives all the Ad- 
vantages of Navigation and Trade, ſhould claim the 
Ocean as their peculiar Poſſeilion? Eſpecially if 
my urged by way of Title, That they were the 
firſt who entred upon the uſe of it with Sails and 
Shipping, and that they poſleſs Lands in every Con- 
tinent round it: And that, ſince the Sea was origi- 
nally a void ſpace, he who before the reſt attemp- 
ted to fix a Uſe and Occupancy in it, might there- 
by acquire a Property excluſive of all others. To this 
we aniwer, That Men have indeed a Privilege ot 
making Waſte places their own, by firſt ſeizing 
upon them: But then they are always to remember, 
that God gave the World not to this nor to that 
Man, but to humane Race in general; as likewiſe 
that all Men are by Nature equal. Wherefore, that 
tacit Covenant between the firſt Introducers of Pro- 
perty, aſſigning the Right of thoſe things which did 
not fall under their prune Diviſion (1), to the Per- 
ſons who ſhould firſt take Poſſeſſion of them, can 
by no means be extended to ſuch an Object, which 
it one ſhould hold alone, he might oppreſs all others 
with moſt unjuſt Slavery, or might intercept ſom 
moſt important Advantages, which would otherwiſe 
accrue to all Nations in common, Inaſmuch as ſuch 
a Caſe as this could not enter into the Imagination 
of thoſe primitive Diviſors. As then no one would 
deſerve Cenſure for taking out of a common Store 
whatever 1s Neceſſary for his own Occaſions, tho' 
in order to future ule; ſo be is not to be endur'd, 
who out of a vain and ſenſeleſs Greedineſs, ſhould 
lay claim to more than he could ever ſpend ; and 
ſhould deſire infinitely to enlarge his own Domini- 
on, for no other Reaſon, but to debar others from 
the uſe of thole good things which Nature affords. 
There can then no probable Ground or Colour be 
alledged why any one People ſhould pretend to 


the Dominion of the whole Ocean, fo as by virtue 


of this Right to aim at excluding all others from 


— 


— 


Quail 


4 oving. 


cording to Mr. 8ynkerſhoek, there is no part of the main Ocean, nor of any Sea inclos'd with Land, that belorgs to any Power 
Ather than he can command it from the Shore, becauſe there is no Power in actual Poſſeſſion after the manner we have before- 
entioned. As to the queſtion of Fatt, I will not meddle with ir. Our Author may be conſulted about that. As for the mat- 
ot Right, altho', as ] ſhall (hew hercafrer, I do nor reſt altogether in the Opinion of that learned and judicious Lawyer, who 
Ys it down for a general Maxim, That without regard had to the Laws of Kingdoms, Property is always extinguiſh'd with the 
ual Foſſeſſion, yet I think he hath reaſon to maintain it in re ſpect to the Sea, and other things of like nature, which remain 
ch as Nature has produced them, As the Induſiry of Man has added nothing but the bare Poſſeſſion, it follows, that from the 
* moment that Poſſeſſion is left in any manner, the things are, and may be look'd upon as quite abandoned. As for exam- 
©, 'uppofe there be a great extent of Land unoccupied, which are not encompaſſed on any fide with the Lands of any Stare, 
ugh they are near, if the Maſter of the Country takes no care to Till them, or ſecure them; or if he has ſomerimes done it, 
* ducontinue it, any Man may ſete it as well as he, eſpecially if the Neighbours have reſigned all their Right to him; and 
N this eaſe alſo the Renunciation of theſe laſt can't be dran into conſequence for others who would ſettle there, ſo long as 
ere nat aftually poneſſed. By a much ſtronger Realon we muſt acknowledge the neceſſity of a continual Poſſeſſion in re- 
fett of the Sea, which, excepting a little diſtance from the Shore, is much lefs in uſe both in ir ſelf, and by all the care that 
n can take to make it profitable in any manner, wherefore nothing bur inſatiable Avarice, and a prodigious difregard to the 

5 of all Men by Nature, can ſuggeſt ſuch vaſt Pretenſions, and ſo difficult, not to ſay impoſſible, ro maintain. See $ 9. 


J Brdinus de Republ. I. 1. c. ult. on the Authority of Baldus affirms, That by a kind of common Right enjoy'd by all Princes 


b.. an. Countries, the particular Sovere gu may command and controul thoſe who approach within Sixty Miles of his Shore. 
| | Mr. Barbeyrac's NOTES on S9. 

no# 15 ſr ' not neceſſary to have recourſe to the arched of the Agreement, which, as I have ſhewed above, is a meer Chimera. 

6 " Peiltbi''ty of feizing upon the main Ocean, and preſerving a non. interrupted Poſſeſſion. is ſufficient to prove the Ridicu- 

F ad Iriullice of t!.cte proud Pretenſions. Sce 8 8. u. 6. before-going. And Mr. de Byrkerſhoet's Dilcourſe, *Y 15 
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Of the Objett of Property. | 


Cn 
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ſailing there. Not one of thoſe Reaſons which firſt 
moved Men to the Settlement ot Property, doth at- 
ſect the main Sea. To make it fit tor Navigation, 
there is no need (in regard to the Sea it felt, ) of 
the Pains and Induſtry ot Men. The winds labour 
no more to drive all the Fleets in the World, than 
a ſingle Veſſel. Nor do thoſe Tracts which the 
Keels plough up, make the way rougher to thoſe 
that follow them. As for the Paſſage to the other 
Continent, this is not rendered leſs convenient to 
one Nation, though another uſeth the fame Road. 
And to have been the firſt Traveilers through any 
place, doth by no means give a People the Domi- 
nion of it, or prohibit others from turning it to the 
ſame Advantage. It is a moſt imprudent Plea to 
urge, That any one State by inte) cepting the Nawal 


Afairs of all others, may be able to draw to it ſelf 


the whole Profit of a Sea Trade, which Intereſt all Per- 
ſons ought induſtr1ouſly to purſue, As if all the reſt 
of Mankind out to be opprels'd by a nicſt unjuſt 
Monopoly, to gratific the inlatiable Avarice of a 
ſingle Government: Or, as if all others muſt volun- 
tarily turn Slaves, becauſe the wicked Ambition ot 
one Prince or State luſts after the Sovereignty of the 
whole World. Such hath been the Bounty of Pro- 
vidence towards Mankind, as to give an abundant 
Supply of all things uſeful to their Neceſſities. But 
as to the manner poſſeſſing theſe things, Reaſon en- 
joins Men to uſe ſuch Moderation in it, as to reſt 
contented with the Acquiſition of ſo much as is like- 
ly to ſuffice for the Service of themſelves and of 
"Rs Dependants. Nor doth the ſame Principle for- 
bid them to be concern'd for the future, provided 
they do not, either by my or Avarice hinder o- 
thers from gaining a Needful Mamtenance and Re- 
lief. If any one carries his Purſuits further, and 
ſcrapes up — Tame Stores, to the Injury and Op- 
preſlion of others, it can be no fault in the reſt, if, 
when Opportunity ſerves, ay engage in a timely 
Enterprize of reducing him to Reaſon. 

X. From what we have obſerv'd, it 1s clear, that 
to ſail the Ocean in a peaceful manner, both is and 
ought to be the free Privilege of all Nations: It is, 
becauſe no one People have attain'd fuch a Right 
over the Ocean, as will juſtifie them in ſhutting out 
all others from the ſame Benefit: And it ought to 


he, becauſe the Law of general Kindneſs and Hy. 


Book IV 


manity requires it. Whence it follows, that wy N,. 
vereigu can hinder the Nations which border on the 
main Sca, and are not under his Government, ng 
maintaining a Trade with each other; unleſz bo 
have by Covenant obtain'd ſuch a Right, as eite 
that ſome particular State is bound, on his acc 
to exclude ſome certain People from all Comma 
with thein; (ot which kind was the Contract be 
tween the Dutch Faſt- India Company, and the En 

eror of Ceylon (a); or that ſome whole Nation hay 
— up to him their Right of a Sailing to an- 
ther (3). For ſince I may, at my pleaſure, eiche 
retain or alienate my Goods, * ſuch as f 
gard rather the Supertiuities of Pleaſure than tx 
Neceſſities of Lite, there is no reaſon but that! ma 
on ſome certain Conſiderations oblige my ſelf to di 
poſe of them to one Perſon, and to none hbeſilg 
And this indeed is one proper effect of Liberty, thy 
Men may by Covenant give up their Rights be 
tween themſelves; though no ſuch Covenant fhll 
be allowed, if really prejudicial to a Third Peron 
Hence likewiſe, as a Prince may juſtly ordain, tha 
no Gcods, ot the Growth or the Manufacture of hy 
Dommions, ſhall be exported by Foreigners, unleg 
by ſuch as have obtain'd this Privilege, either uu 
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Mr. Barbeyrac's NOTE on & 10. 


(1) See 1.3 c. 3 $6, 9, 11. above. 


(4a) Vid, Philipp. Balde. deſcript. oræ Malabar, & Coromant. c. 10. & 22. 


Covenant, or by tree Grant; (though the Lava (1) 
Nature doth not at all oblige him to ſtrike ſuch 4 That ab 
Covenant, or to make ſuch a Grant, unleſs ſomeN+ Accord! 
) a been an 
tion abroad be reduced to ſuch Extremity, as tia this is © 
without this Liberty of Commerce, they mult oe longing 
ceſſarily Periſh : So if a People of Europe, for Is —_ 
ſtance, have appropriated any Country in Ai CEE r 
or the Indies, by ſuch means, and in ſuch mama Paſlage « 
as the Cuſtom of Nations makes effectual toi whether 
the acquiring Dominion; they may with like Jr _ U 
ſtice, if they think fit, cut off from others all Pub * 
{age thither on account of Traffick, or not allo i, rom of 
but under certain Conditions, or ſome ſettled bur WY ance oft 
thens and Duties. And this we now fee in «ve 4 _ 
Day's Practice: Nor doth it appear to be in any & that lig 
4 ar Rig! 
ſpect repugnant to Natural Reaſon. For that L ſuch pre 
berty of Commerce, on which ſome ground ſuchug i. 3. 1 
Pretenſions, doth not hinder but that a State my — 
allow more Favour to its own Subjects, than d line, 
Strangers. W for, bur 
4 5 — 1 
4 making - 
fre, ul 
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Of Occupanty. 
' Cray. VI. 
Of Occupancy: 


Cub. VI. 
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e ſeveral ways of acquiring Dominion. VIII. When things occupied are underſtood to be im- 
Il The Original Methods of acquiring it, | Ee © "Hb 

III. Occupancy is gain'd in whole, or by parcels; IX. Then they are movable, 5 | 

IV. The Poſſeffion of Moveables depends on the diſ-|X: Whether a Wild Beaſt becomes mine as ſoon as 


poſal of the chief Governour. I have wounded it. 1 
V. In ſome places the catching of N ild-Beaſts is al-| XI. Whether the Fiſh are ours, that are in our Ponds. 
lowed to every one. ; XII. Things left become immediately the firſt Occu- 
VI. In other places tis the privilege of great Men pants. | 


Aly. | 1 
VII. Whether he that hunts contrary to the Law, has XIV. Of Poſſeſtons obtain'd by Var. 


Nav; Of Treaſures. 
a Property in the Beaſt he takes, 

T follows in courſe, that we conſider the ſeveral Again, The Originary way of acquiring Property 
LI ways of acquiring Dominion (1), which, after (2 1s either ſimple and abſolute, as when we obtain 
Grotius's Judgment (a), may conveniently be divid- Dominzon over the Subſtance and Body of a thing: 
& into Origmary and Derivative. The former are Or only primitive and with reſpect, as when we add 
thoſe by which the Property of any thing was firſt to a thing already our own, ſome further Improve- 
introduced: The latter thoſe by which a Property ment and Increaſe, 
already ſettled paſſeth from one Man to another. 2 5 


— 1 — . %. 


Mr. Barbeyrac's NOTES on Chap. 6.5 1. e e e e Ro 
(1) Before we proceed farther, we muſt here determine a Queſtion which Mr, Bynkerſhoe& has given us an occaſion to examine, 
That able Lawyer maintains, that by the Law of Nature, Property, which begins with a Corporal Poſſeſſion, ends with it alſo. 
according to him, that ſame Moment that a thing is out of our power, it becomes common. And if fof 4 long time there has 
been an uſage that every one remains a Proprictor of his own Goods, although he keeps not the Corporal Poſſeſſion of them; 
this is the eſſect of Civil Laws, and of the Agreement of the Members of every State. Inſomuch, adds he, That if a thing be- 
longing to any Man be found in a ſtrange Country, he being abſent, and not ſecuring it, ir belongs to the firſt Occupant, provi- 
ded there be not ſome particular Treaty between the two States, by virtue of which they ought to be look'd upon as Friends, for 
if they are only engaged not to make War upon one another, this Agreement leaves every ones Natural Right intire ro ſeize upon 
that which is not in the poſſeſſion of the former Owner. Mr. Bynkerſh1ek alledges here the Authority of the Roman Law, and 2 
Paſlage of St. Auſtin quoted in the Canon-Law; but fince he treats there only of the light of Reaſon, I will nor ſtay to examine 
whether thoſe Paſſages are well apply'd or no, as a German Lawyer affirms, who endeavours to confute the firſt Chapter of 2 
Dutch Lawyer, De Dominio Maris. It was Mr. Titius, who in 1704. the Year after Mr, Bynkerſhoe#'s Book was publiſh'd, main; 
tain'd a publick Diſputation at Leipſick, De Dominio in rebus occupat it ultra poſſeſſionem durante, a Diſcourfe which I never ſaw 
bur the Author himſelf gives us the Abridgemant of it in his Jus Privatum Romano-Germanicum, &c. I. 3. c. 6. As to the Quota- 
t ons pf the Civil Law, I ſhall only obſerve, that the Roman Lawyers did not agree pet ſectly among themſelves about rhe continu- 
ance of the Right of Property, as Mr. Noodt has proved, that they differed in the manner of gerring Poſleſſion, Probabilia e. 
J. 2. c. 6. As for the Proofs taken from the thing it ſelf, Mr. Titius, as above delivers himſelf briefly thus: 1. That the fly po- 
theſis of Mr. Bynkerſhoek deſtroys all ſorts of Right, and particularly reduces Property to nothing. For ot what uſe catt 
that Right be which is extinguiſh'd by the Act with which it is acquired. 2. That there is no plauſible Reaſon to be given why 
ſuch preat force ſhould be attributed to Poſſeſſion, if the continuance of Right and Property depends fully and abſolurel upon 
. 3. Laſtly, As to humane Rights, perpetual Poſſeſſion is impoſſible, and fo we ought not to believe that it is neceſſary to 
F Preſerve them, From whence he concludes, that to follow the Maxims of the Law of Nature, we muſt on the contrary ſay, 
Thar Pr operty being once admitted, continues always, though there be no Poſſeſſion; eſpecially if the conſent of the Proprietor 
himſelf, or the Civil Laws do not order it otherwiſe. Theſe Reaſons in my Judgment prove {ſufficiently what they were imended 
, but we muſt explain them a little, and add what is wanting to them. I ſay then, that ſince Property has its Original from 
ing Poſſeſſion, ir doth not follow that the Right ſo acquir'd ceaſes, when there is no Poſſeſſion. The intention of Nature in 
making all things common to Man is, that every one ſhould uſe and diſpoſe of what he has gorren according to his own plez. 


— — R 


33 - leaves it, and permits it a-new to be ſeized by the firſt Occupant, without which this Right will be of little uſe, So 
at Toliefſion 


4 
upon a thing 2 
© believe that he 
W preſume this in 


or are of a yaſ} 


$ abandon'd by him to whom it belong'd, becauſe he is not in Poſſeſſion, we * to have ſome other Reaſons to 

has renounced his perſonal Right to ir. Now, as I have obſerv'd in Note 6. 5 8. of the forgoing Chapter, we may 
reſpe& to thoſe things which remain ſuch as Nature has produced them, eſpecially ſuch as are very numerous, 
i vaſt extent; tho' Mr. Titius does not make that diſtinction, and maintains, that One may be Maſter of the Sea, altho 
- de nor in Foſſeſſion. But as ſor other things, which are the Fruits of humane Induſtry, which are either produced by Nature, 
7 = put int a new Form, or are tamed, or are hunted out of their Holes; all this is done with great Labour and Contrivance 
$ Vually, and it can't be doubred but every one would preſerve his Right to them, till he makes an open Renunciation; and ſo 


they Ought to be looked upon as his, though he does not keep them ever after, or he loſes the Poſſeſſion by fome Accident, 
which may eafily ' 


Irom whar is ſaid 


| laid. c. 4 S 4. n. 4. of this Book. And Mr. Bynkerſh1ek owns, That the firſt Men left nothing common but what they 
cou d nor diftinet! 


up into f. y poſſeſs. Their Covetouſneſs aud deſire of having was ſo great, that to exprefs ir, the Fable of Clambering 
"Hogg caven was invented, c. 2. p. 10, Can we then believe that Men of this Temper would conſent that the Right of Pro- 
2694 . 2 be always extinguiſhed with Corporal Poſſeſſion, which can never be without interruption? Having thus taken li- 
. 5 0 peak my Thoughts about Mr. Bynkerſboek's Principle, I ſhall declare my Indignarion againſt what Mr. Titius (as above, 
and not ay qiſcourſed fo boldly. He ought in his firſt Lecture of that Diſcourſe to have conſider'd the Worth of che Author, 
3 "we accuſed him of favouring Hobbs's Opinions, if he had been cautious, at the end of chap. 3. : | 
ve muſt aii may alſo agree with Acquifitions derivative, See what is ſaid upon the following Chapter, 5 1. urther, 


ether by the guith alſo the manner of acquiring Property, into Natural and Civil, Natural Acquifition is that which is made 
ehe Will alone of the Acquirer, in relation to ſuch things as belong not to any perſon, or by rhe mutual Conſent of 


I 


| 


AM th; * L g hp FIC . x 
eher en the Property, and of him that obtains ir, as to ſuch things as belong to any Civil Acquifition, is that which 
artics iin Property with the Confenr of the particular Owner, and requires fomerhing more than the mutual Conſent of 


3 Cbſerv, 290. We find the like Diviſion in the Inſtitutes; Quarundam enim rerum Domin um nac iſeimur jure natu- 
a undam era jure civili, l. 2 tit. 1 811. See chap. 10 5 1 n. 1 and c. 12 5 I n. 1 followings 


(a) Li. „ k; 
1 | II We 


2 s nothing elſe but an indiſputable mark of the Will to retain what a Man has ſeized, To authorize us then to look 


happen, and is almoſt unavoidable. In the main, there is nothing but what is juſt in this Claim, as may appear 
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Of Occupancy. 
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5 Form few: 
7 OOK IV. HAT 
— — — 5 —n — — — : 
. b . Can. — — 
II. We have ſufficiently made it appear in our for- | : WM | But v. 
mer Remarks (a), that aiter Men came to a Reſolu- In medio eft ſcelus poſitum Occupanti. bemlelv 
tion of quitting the Primitive Communion (1), upon pe ; 4 nt to 
the Strength of a previous Contract they aſſign d Wy.” In Tacitus, H. 1. 5. I. in fm. Multi quos urbe 4 * (a), 
each perten his ſhare out of the general Stock, ei- Italia. ua quemqʒ pes acciverat occupandi prin, be fo 
ther by the Authority of Parents, or by univerſal adhuc vacuum. : | Pen I. Gree 
Conſent, or by Lot, or ſometimes by the frec Choice In Pliny, 1. 4. Epiſt. 15. In ea civitate in qua 0 in 
and Opinion of the Party receiving. Now 'twasat ma qua, ab occupantibus aguntur, que legitingy cintmer 
the ſame time agreed, that whatever did not come tempus expettant, non matura jed fera funt. | þ r eithe 
under this grand Diviſion, ſhould paſs to the firſt III. In Relation to the Occupancy of (1) Immor; Ann 
Occupant (þ) that is, to him who, before others, bles, eſpecially of Lands, we are carefully to d t; (a) 
took bodily Poſſeſſion of it (2), with Intention to ſerve and diſtinguiſh, whether it be made by we ore con 
keep it as his own. Hence, when Grotius (c) at- Perſon only, or by many in Conjunction. One My icputes 
firms, That Original Acquiſition, anctently whilſt *twas is then adzudg'd to be the Occupant of Land, wi, ick Dei 
poſille for all Mankind to meet in one place, might he tills and manures it, or when he encloſeth ; Nancy i. 
be made by Diviſion alſo, whereas now it can be mad? with ſettled Boundaries and Limits: Yet ſtill wit: oom th: 
only Ly Occupancy: The words ought to be explain'd this Proviſo, that he graſp at no more than what oe, F 
in the following Senſe. When Mankind firſt began upon a air account, ſeems tenable by one Fan. lis; 
to ſeparate into many Families, diſtinct Hominions IV, however enlarg d and multiplied. Should e . been 
were ſettled hy Diviſion : Aſter this Diviſion, be is Man (for Inſtance) be, with his Wife, caſt u mul: 1 
{aid originally to acquire a thing lying void and with- a deſart Iſland, ſufficient to maintain Myriads d ith Tn 
out a Poſſeſſor, who happens to be the moſt carly Oc- People z he could not without intolerable Arr er mans 
cupant of it; i. c. he who lays hold on ſuch a thing challenge the whole Iſland to himſeli upon the Nat M selling 
before others, or gets the ſtart of them in putting in ot Occupancy, and endeavour to repulſe thoſe who kccupy 0, 
his Claim to it. Thus the word is uſed in (3) Scν], ſhould land on a different part of the Shore, iter war 
— — - . xtent of 
| . Mr. Barbeyracs NOTES on 8 2. | 4 _ 
(1) We have ſhown in c. 4. $ 4- n. 4. Thar the firſt Occupyer makes himſelf a Property by that only, without ſuppoſing 55 - 
Agreement, either Perfonal or Common, fo that raking Poſlethon was in it ſelf the only way of getting an Original Property, à Vl e Ce 
well from the beginning as at this Day, Qu en m nullins eſt, id ratione naturali occupanti conceditur, lay the Lawyers, Digel dred Cat 
I. 41, tit. 1. leg. 3. princip. But if ſeveral perſons ſeize upon one thing in common without an Owner, and part it alike, the thouſa 
Diviſion will then be in relation to every one of thoſe who make up that Multitude, the Original Title of their Acquiſition, i. home. a; 
the immediate Foundation of that particular Right, which he hath 3 by what hath Rappen d to him, and to which 1 , 1 
had before only a common Right. Mr, Titius's Oblerv, 291. on Puffead. - RATS 
(2) What oer Author means by, Qui primus enden corporaliter apprehendiſſet animo, &c. He will explain himſelf in 5 8, 9. Ye thee wh 
we may obſerve with Mr. Titius, that taking Poſſeſſion actually (Occupatio) is not always abſolutely neceſſary to acquire a thine the Lan 
that belongs to no body. Tis only a means to let al] others know, that we have an intention to appropriate ſuch a thing. k. elves It 
deed, that which property makes the Right of the firſt Occupyer, is that he makes known to others his defign to ſeize upon her the 
thing. If then he declares his Will by lome other Act, as ſignificative, or if others have openly renounced ir with refpett to hin ini 
the Right which they had to any thing, which belong'd no more to him than to them, he may then acquire the Original Fre 04 * 0 
perty without any actual Poſleſſion, Oh/e/ v. on Puffend, 292. and in Lauterb. 110, We may alſo add, that he muſt be inclined u Vale Or 
take what he declares his defign to ſeize on, otherwiſe the boundleſs Covetouſneſs of moſt Men will render his Right unprofice they all 
ble to others, and be a Foundaton for per petual Diſputes and Quarre's. In fine, the Notion which I have laid down concerning pace of 
the exterior Act, which is neceſſary to ſeize on a thing, ſo that we may acquire ſuch a Right to it as may exclude the Claim d nan N. 
all others; this Notion, I ſay, is not altogether new. I learn from Mr, Not, Probabilia Furis, 1. 2. c. 6G. That among the And. nn 
ents, as alſo the old Roman Lawyers, there were ſeveral of the moſt ſamous who were exactly of the ſame Opinion, tho nue mY cer 
taok notice of it before this judicjous and quick ſighted Lawyer. Pounda 
(3) This Grammarical Remark, that the Latin word occupare, 7. e. to occupy or poſſeſs, often ſignifies prevenire or wp preveit rar a 
others, might have been ſpared by our Author. what 
Mr. Barheyracs NOTES on S 2. 7 Ht 
(1) We muſt put among Immoveables, firſt of all, Space, which is in is own Nature altogether immoveable. We may divide . * 5 
it into Common and Particular, The firſt is publick places, as Markets, Temples, Theatres, great Roads, (c. The other is tht * dee 
which is perpendicular under the Sun, irom a particular toffeſſion of Lines drawn, as well from the Center of the Earth to the no dou 
Surface, as from the Surface to the Heaven, Every one hath a Right co raiſe a Building under the Sun, as high as he wil, ad of Lit. 
nothing may hinder him but that he may carry it in a dirett Line as far as the Orb of the Moon, and likewiſe as much fron WT tur 
thence, if we may ſuppoſe that Planet habirable, But it we may dig as deep as we will, we muſt not go farther than the Cem Wl 1 
of the Earth, becauſe what is beyond, in reſpect of us belongs to the Antipotes, although the Civil Laws of ſome Countries g't Wl © 
to the King's Tteaſury whatever is found in the Lands ot private Men, at any depth greater than the Plough. ſnare reaches. t 
muſt alſo farther obſerve always that perpendicular Lines may be drawn from the ſurtace of the Sun, as well upwards as don. . (ir 


wards, and fo as my Netghbour may not lawfully raiſe a Building, which by any way may anſwer directly to my Sun, alchoug? 
it be not at all ſupporred, but born upon Beams laid in an Horizontal Line. So likewiſe neither can I in my turn raiſe a Pyram'd 
whoſe Sides and Foundation extend beyond my ſpace, etpecially it there be no Agreement about it beween my Neighbour and 
my ſelf. Aſter Space comes the Subſtance of the Earth, which we call the Ground, ſuch as the places for Building, Meadom 
Fields and Vineyards. We may next account tor things immoveable, whatever ſticks faſt to the Surface of the Earth, either by 
Nature, as the Trees, or by Man's Labour, as Houſes and other Buildings; although cheſc ſort ot things may be ſever d and be. 


( Out 


come Moveables Such are alſo not only Wind-mills, whoſe Foundation is faſten'd to the Eirth, bur alſo Water-mills; for tie , (1) Di 
they may he carried about, they can't be made ufe of without ſome Anchor or Stake, which is firſt fixed in the Ground, Whit "Ing. 

ever alfo is faſtned ro Houſes or other Buildings, as what is joyned together with Iron, Lead, Plaiſter, or otherwiſe for 4 perf (a) Se 
tual Continuance, is alſo repured immovyah'e. Things moveable ate conſequently all things that are ſeparated from the Earth Mot 

and Water, whether they have been Jooſened from it, as Trees fall'n or cut down, Fruits fall'n or gather'd, Stones dug our of the 5. 310, 3 
Quarries, ar are naturally ſeparated as living Creatures, There are two forts of things Moveable, the one ſuch as live and ud: Land 

of themſelves, and they are call'd Living Moveables, or Living Creatures; others are Inanimate, and may be called Dead More. which 
ables. I have taken all this partly out of the Elements of Juriſpr. Univerſal of this Author p 87, 88. and partly out of the C did. c. 4 
Laws of Mr. Daumat. Pralim. tit. 3. Sect. 1, 3, 4, c. The Roman Lawyers often call Immoveables, Res, que ſoli fun. La do ton 
ſcribit, edictum ædilium Curulium de venditionihus rerum efſ', tam earum, que ſoli ſint, quam earum, que mobi es, aut /e mnerteß, Moon his 
Digeſt. I. 21, tit. 1. De Adilitio Edifto, &c. leg. 1. S 1. It would be too long for me to recite here the other Paſſages ol Lawyer © Dar 


to ſhew particularly what things they comprehend under the Name of Immoveables. " Un rh 


. 5.1. 4. (% Quod en Nullins eſt, id ratione Natural i Occupanti canceditur, Digeſt, I. 41, t. 1. leg. 3. princip- 
ſe) Vs / pra. . 1 


1 ..” 


Gar, VI. 


| Of Or C upanrcy: 


But when any number of Men jointly poſſeſs 
memſelves of a Tract of Land, this Occupancy is 
went to be made either by the Whole, or by Par- 
e (4 j a 

12 former happens, when Men in an united Bo- 
r ſeize on ſome deſolate Region, encompaſs'd with 
*rtain Bounds, either by Nature or by Humane Ap- 
bointment. The ſeveral Parcels of which Region 
re either granted to the particular Members of the 
ommunity, to take and to hold as each ſhall think 
t; (a Method but rarely praQtiſed ) or what ſeems 
more convenient for the Prevention of Quarrels and 
Diſputes, are allotted to every Perſon by pub- 
Iick Deſignation. For that a promiſcuous Oceu- 
dancy is apt to breed Confuſion, we may obſerve 
tom that Deſcription which (b) Livy gives us of 
done, Forma urbis erat occupats magis quam diviſe 
milis Such was the Appearance of the City, as J it 
bad been firſt poſſeſs d rather by Occupancy than by a 
ua Diviſion. Tacitus and Ceſar will furniſh us 
1th Inſtances. The former reports of the Ancient 
72rmans, to this purpoſe (c); Such a number of Men 
iwelling together, (for Grotius reads Vicos, not Vices) 
xcupy or poſſeſs ſuch a Portion of Land, which they 
ſterwards parcel out into private Shares, according 
the Worth aad Eſteem of particular Perſons ,, the vaſt 
tent vl the Country making theſe Partitions eaſie and 
braficable, They change their Arable Ground every 
car, and are nev?r at a loſs on this account, So like- 
riſe Ceſar tells us of the Suevi (d), They have an hun- 
dred Cantons, from each of which they draw every Tear 
2 thouſand Men for the Camp: ſervice; the reſt keep at 
dome, and till the Ground for themſelves, and for their 
alſent Friends. The next Tear they relieve each other; 
thojc who ſeru'd in the Army return to take care of 
the Land; and thoſe who tarried behind liſt them- 
elves for the War. Thus, they never interrupt ei- 
Wer the Buſineſs of Husbandry, or the uſe and Diſ- 

upline of Arms. But there is no ſuch thing as ſepa- 
rate or private Fields known among them; nor are 
they allowed to inhabit any one place longer than the 
pace of a Tear. And again (e) ſpeaking of the Ger- 
nan Nations in common; No Perſon, ſays he, bath 
any certain Quantity of Land, any ſettled or proper 
Poundaries, "But the Princes and Magiſtrates every 
| ou Man the ſeveral Tribes their Reſidents, in 
= atplace, and to what extent they judge convenient; 
ad, the Tear after, force them to remove to a 
er Seat. The deſign of which Inſtitution was, 
Ino doubt, to preſerve the Ancient Simplicit 
gef Lite, ſo unacquainted with Avarice and with 
Lrurr. We find Horace alluding to this Cuſtom. 
L 3. Od. 24. L. 9, &c. 


| Campeſtres melius Scythe, 
( Quorum Plauſtra vagas rite trabunt domos, ) 
wut, & rigid? Get : | 


— 
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Immetata quibus jugera liberas 
Fruges, & Cererem ferunt, 
Nec cultura placet longior annua ; 
Defunctumque laboribus 
quali recreat ſorte vicarius (J). 


The Rovers of the Scythian Plains, 
Whom peaceful Want inur'd of old 

To wheel their Houſes in their Wains, 
And Getans ſtiff with Native Cold, 

In ſolid Happineſs outvie 

The Pomp and Pride of Italy. 

Unmeaſur'd Lands free Plenty yield, 
And Ceres loves to ſhift the Scene 

A ſingle Harveſt loads the Field, 
A ſingle Year confines her Reign : 

And if the Farmer weary grow, 

His honeſt Second takes the Plough. 


IV. As for this Occupancy in general, or by the 
whole, we are farther to obſerve, that it confers 
on the Community, as ſuch, a Dominion over 
all things contain'd within the Tra& which th 
thus po eſs, not only Immoyable, but likewiſe 
Movable Goods and Animals; at leaſt it gives them 
ſuch a Right of taking the latter kind, as excludes 
all others from the ſame Privilege. And ſuch an 
univerſal Dominion as is here deſcrib'd, is fo very 
different from the Dominion of private Men, that 
the latter may be transferr'd to a Stranger or Alien, 
whilſt the former remains ſafe in the Hands of the 
Community (g) (1). Nor is it neceſſary that all 
things which are firſt occupied in this General way, 
ſhould be afterwards divided amongſt particular and 
diſtin& Proprietors. Therefore if in a Region thus 
poſſeſſed, any thing ſhould be found which is not 
aſcertain'd to a private Owner, it muſt not preſent- 
ly be look d on as void and waſte, ſo that any one Per- 

on may ſeize it as his Peculiar, but we muſt __ 
ps it to belong to the whole People (b). And the 
ame Rule may (in our Judgment ) be extended to 
ſuch deſolate Iſland as lie in any Sea under the Do- 
minion of a particular Common-wealth (i); or ſuch 
as though they do not now appear, yet happen to 
riſe afterwards in the ſame place; of which we find 
ſeveral Examples recorded by Pliny. Now in the 
diſpoſal of ſuch things as theſe, the People take dif- 
ferent Methods: Sometimes the profits of them are 
laid up in a publick Stock, to be taken out again 
for oublick Uſes, ſometimes all the Subjects, ſome- 
times thoſe only of a certain Order or Degree; and 
ſometimes Foreigners too are allow'd to old and 
enjoy them, as Tenants of the State. Yet in all 
Caſes, whatever Right private Perfons obtain over 
theſe things, depends on the Appointment of the 
whole Community. But there is ſome difference, 
as to this point, between Immovables and Mova- 
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Dig's Greek is 


Mr. Barbeyrac's NOTES on 8 4. 


bang „N ,, dd αν Hο,)õ qu xaxnwoy lr welt is? e lau. See alſo l. 8. c. 5.5 fole 
c) German. c. 26. De B. G. I. 4. c. 1. e) Lib. 6. c. 22. 

Ing he Inhabitants of the Ifland Lipare, ſee Din? Sic. J. 5 c. 9 p. 9 2 Edit. Alan. The 1 Author, I. 5 C. 34 
Few 311. attributes to the Vacceans a more ſtrit kind of Communion, «© The Nation of the Yacceans, ſays he, divide their 
„ he Four into fo many partitions in order to the tilling it: The Fruit and Product they _ into a Common Stock, out of 
ibid. c. „ e allign every Man his Share. If the Country Men imbezil any part, it is a Capital Crime. Sec likewiſe, I. 3 c. 45 

"For 3 p. 320. D. Of the Commonwealth of the/Pancheans, | ; 
Moon hi, — Apalchit s labour for the common, and each Houſholder according to the number of his Family, received every full 
. roportion out of the publick Srore houſe, Vid. Roche fort. Deſcript. Antillar. part 2 c. 7 n. 8. Comp. Grot. l. 11 C, 2 ſ 4 
„Deen ſeſtem, Orat. 31 in Rbodiac. “ The whole Country belongs to the Civil State; yet this doth not in the leaſt hinder, 


© 44% every Man is Lord of his own poſleſſions. Y Vid. Grot. I. 2 c. 2 ſ. 4. bi (7) Vid. Plin, N. H. I. 4. Cc. fa. 
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bles, The former, in regard that they lie in open 
view, and cannot be forc'd out of their place, are 
by virtue of that Univerſal or General Occupancy 
immediately ſuppos'd to belong to the People, ſo far 
as concerns the Body and Subſtance of them. But now 
as to movable things (2), ſome ot theſe are fo fra- 
med or diſpoſed, as that the Region may indeed be 
the Seat of their Production; and yet there is need ei- 
ther ot labour in finding or gathering them, as Me- 
tals in the Bowels of the Earth, Jewels, Pearls and 
the like, ſcatter'd about the Shores and other places: 
Or elſe of particular care in taking and ſecuring 
them, that they may not afterwards get out of our 
Hands; as Beaits, Fiſh and Fowl, Men having no 
Power over theſe things, ſo as to uſe them at their 
Pleaſure, before they are found or taken; it follows, 
that a People by themſelves in this general poſlel- 
ſing manner of the Seat where they are to-be met 
with, do not properly acquire a Dominion over 
them, but only a Right of obtaining ſuch a Domi- 
nion hereaſter, by particularly taking and ſecuring 
them. Hence, for Inſtance, we cannot rightly ſay, 
That the Wild Beaſts of any Country, which ſtill 
remain in their Natural Freedom, are the Property 
ot the Prince: But the Prince alone hath the Right 


of taking them, inaſmuch as he is Lord of the Soil 


where they run; and he may communicate this 
Right to others in what degree, and under what re- 
ſtraints he pleaſeth. Therefore he who is Sovercign 
of the reſpective Lands or Waters, may grant a 
Right of taking and appropriating things of this 
Nature, either promilcuouſly to all Perſons, or to 
none but his own Subjects; or ſtill only to his Sub- 
jects of ſuch a Quality: Or, laſtly, he may, if he 
thinks fit, reſerve the privilege wholly to himſelf. 
For though the things themſelves be not yet, in 
ſtrict Speech, under Dominion, yet foraſinuch as 
the Act of appropriating them cannot be accom- 
pliſhed without uſing ſome other things which are 

ſubject to Dominion; as ſuppoſe the Earth, or the 
Water, it follows, that he who hath the Soverc:gn- 
ty of the latter things, may by a Decree to this 
purpole, prohibit others trom uſing them, as means 
of acquiring the former (a). 

V. Hence it is apparent, that it depends on the 
Will of the Sovereign, and not on any Natural and 
Neceſſary Law, what Right the private Members 
of a State ſhall enjoy, as to the gathering of Mova- 
bles not yet poſſeſs'd, as to Hunting, Hawking, Filh- 
ing, and the like. Nay, and as to the Occupancy 


of deſolate Regions; which the Supreme Gover, 

may hinder any of their Subjects from entring LY 
Such a Prohibition cannot indeed prejudice F, 
reigners (1), who by taking poſſeſſion of thoſe Res 
may make them their own : But it will be bw 
to the Subjects of the reſpective Governors, { 805 
none of them ſhall acquire the ſaid things, but te. 
only who have obtain'd a Grant and Commiſiicn 
to do. For in ſome places private Men are I 
low'd more of theſe Advantages, and in ſome i 
according as the Rulers in every State have Jude 
convenient. By the Fewiſh Cuſtom, as Mr. vi 
(t) informs us, Whatever was found in deſolate Ran 
or in ſuch as were void of the Dominion and Cite 
of private Perſons, became the Property of the Occ, 


being 0 
And thc 
take the 


riſprud. Divin. I. 2 c. 10 5 147, Ce. 
following, 


encompatied with ſomething alre.dy occupied, muſt alſo be fo eſteemed 


{is concerning the Foundations of the Right of Property. 


which belongs already to the Stare in general. 


occhi ciced tar, Inſtit. I. 2. tit. 1. De\ rerum diviſine, 


« longs to me, 
« No one lays hands on them to c 


pants as Graſs, Fruit, Wood, ani the like, Alſo th vet b 
Fijh, whether in Salt or Freſh Water, and the Wit heir Cu 
Beaſts and Birds: Tet no one was permitted to Hm ee 
to Hawh in.another Man's Gromd : Though even they Ky the 
if be bad once taken any Game, it was his 9wr, In . rc 
to rob the Parks and Ponds was utterly unlamfyl. The 156 one 
Roman Lawyers talk much to the ſame purpoſe . 
For thus Gains (2), All Animals taken on the L 
on the Sea, or in the Air, that is, Wild Beaſts, oy fix My 
and Fiſh, belong to thoſe who take them: For whit i Damage, 
yet no Body's, Natural Reaſon aſigus to the fir 0. MOwrer | 
cupant, On theſe and the like places the Expo Mic his 
ſitors of the Civil- Law obſerve, that under the Tem o be n 
Fere, are comprehended all Living Creatures, wid nto bot 
Nature hath endued with an unlimitted Powerd MiWcturn t 
ſtray ing up and down about their proper Element; WWcannot 
ſo as to take in likewiſe which have been tame aborior 
by the Uſe and Company of Men. Though ye i, cn 
haps the diſtinction between Wild and Tame Cre: Acco 
tures might be thus better expreſs'd , that the . chether 
mer are more averie to Humane Society, take rin tl 
greater delight in enjoying their boundleſs Libet, rat oc 
and cannot, without great difficulty, be accuſton! Heyn 
to live with us; nor may we, aſter all, depend “et tue 
ry ſafely on their Fidelity: Whereas the latter ar oming 1 
quite different in each of theſe reſpects. Yet tit mother 
a Say ing of Grotius (c), That the Reaſon why ſons nough 
Creatures fly and avoid us, is not the wart uf Mild; dt the s 
and Gentleneſs on their jide, but on gurs: Which te this 
grounds on the obſervation of Travellers; that 1 Jpinto! 
the moſt remote parts, where Men had ſcarce pre, W-':*/: 
or very rarely came before, Birds have been ſms, VI. E 
which offer'd themſelves freely to be taken. S beit 
may rather chuſe to form the diſtinction by ſayin, tes 
That Wild Creatures have Naturally a more inte pal Su 
2 3 . Prey 
(2) This diſtinckion is founded upon a falſe Notion of taking poſſeſſion, See & 2. n 2 above. The truth is, we may make ar F 20, 
ſelves a Property in rhings moveab e, as much as immoveab!e, becauſe they are often additional ro them. See Mr. Thomaſius's fr 5 [> 
Our Author to maintain his Principles runs himſelf into manitett Abſurditics, See 57. U.. 8 
— 
Mr. Barbeyrac's NOTES on S. 5. 
(1) Our Author doubtleſs means a deſert Country, bordering upon a Kingdom, but taken into it. For every thing that B) Th 
„ Father 0e. 
I can't fee why Mr. /irtivs, an cxat author, ſhould {uppole the — Rae D when, Tor 8 ba  Uypoc 17 5 f 
4 rt : aſter an 4 
of a thing, extends it ſe't in his Judgment to every thing aer pho wan Ae ag iv ary 00 en ig WEL 
L have faid above about che Sea, e 5. 88. Bur as it may be the Intereſt of a State to keep ics Members from ſeizing any defer par eſt: 
Lands without its Juriſciction, by their own Authority, the Author here obſerves upon this occaſion, and expreſſeth it in (0s ie 3 
manner: Soverei;ns m Hifewiſe, Nc. which makes ir plain enough to underſtand, It is certainiy a ching much more conlicert | * EX 
ble to ſeige upon a large extent of Ground, than to take a few Deer or Filh; ſo thar this is ill plac'd, if he treats of any tg 6 Seq 
Sc 
(2) The words of the Civil Law are, Fere ipitur beſtie, cr volueres, & piſces, & omnia animalia que mare, cælo dy terra 1 0 De L, 
cunt ur, ſi nul atque a5 aliqn capt: fnerint, jure ertium ſtatim il ius eſſe incipiunt. Q'ot enim ante nullius eſt, id naturali laid e. 
Nestes (x adjuirend) ipſarum Dominio, 5 12. Concerniog Fiſh there is an es PR, 
Sant pailage in Plautus Rutens, At. 4. Scen. 3. v. 32, He. Ecquem eſſe dices, &c. ** Can you ſay that any one of the Fin ds Þ HM, 
whilſt in its own Element ? Yer thoſe which I catch are my own, and I reckon them amongſt my proper oor 44 
Nane ONT TORE THEM rom mer ho one claims a ſhare in the Booty. J fell chem all fairly in the 8 | 9a} 
\ ore. ough tie Fiſherman was ſbome what out when he applied this Argument to the Bag of Mone) of the | 


= * 1 i Ws; 5 ; 
(x) Comp, 0%, is 2 8. 2 . 3 © 4 Co 2 . 5 & 19. 


(b) De J. N. & G. Sec. eb. 1.6 c. 4. 


(c) Hit. Pelz. J. 5. 7 11 


ar 
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24hle, a more rough and ſtubborn Diſpoſition than 
the Tame. ; 

We may here remark by the way, that in one 
Jace of the Inſtitutions, (a) and another of the Di- 
bel, Pigeons and Peacocks are falfly reckon'd a- 
monoſt thoſe Fowls which we term Wild (3). The 
Miſtake about the Peacoc ks hath been already noted 
iy Godofredus, on that Paſſage of the Infitntions : 
And as for Pigeons, the reaſon which in the very 
next Section is there given to prove Hens and Geeſe 
to be Tame (4), will reach them likewiſe, there 
being other Pigeons expreſſy denominated Wild. 
And therefore, Pl the Fewiſh Cuſtoms, none might 
take them, unleſs at thirty Furlongs diſtance from 
the Dove-houſe (H. 

vet Bees are no doubt wild by Nature (5), ſince 
their Cuſtom of returning to their Hive, doth not 
procced from their familiarity with Mankind, but 
from their own ſecret Inſtin& : They being in all 
other reſpeas utterly unteachable. It is neverthe- 
Ieſs one of Plato's Laws, (ce) Whoener ſhall purſue the 
Swarms which belong to others, and by ſlrikivg on the 
Braſs ſhall draw them with the delightful Sound 
ty fix war himſelf let him make Reſtitution for the 
Damage, Where he ſeems to preſuppoſe, that the 
Owner of the Bees did not follow them when they 
lelt his Hives (d). Pliny (e) will have the Bees 
2 be neither V nor Tame : Others divide them 
bnto both thoſe kinds. (f) But that, ſo long as they 
return to our Hives they are properly our own, and 
cannot be hu t without our loſs and damage, is very 
aboriouſly proved in that Declamation of Quincli- 
lian, entituled, The Poor Man's Bees (g). 

8 According to the Roman Laws, tis the ſame thing 

ractzer a Man takes Game in his own Land (6), 
in thoſe of others: Becauſe Wild Creatures in 


pinion ; grounding his Exception on a Law of the 


„ 


. [. Put in moſt places, the privilege of Hunting 
elt wholly to the Governors of the Common- 


pal Subjects to be Sharers with them: Only Beaſts 

Pier are almoſt every where allow'd to be kill'd 
all Perſors without Piſtinction. Many Reaſons 
ay he aftign'd for this zeneralCuſtom. It did not 
dem convenient that Conntry-men and Labourers 


— 


Feats; wio in fore Countries admit their prin- 


ſhould be permitted to quit their Work, that they 
might ramble about the Woods; which Indulgence 
miglit have drawn them on by degrees to the pra- 
ctice of Robbery and Plunder (&). Sometimes too, 
it is reckon'd unſate, to traſt the Common Pcople 
with Arms. Tully (/) mentions one Lucius Domitzus, 
who executed a Slave only for ſtriking a large Boar 
with a Hunting Spear, when a{ter the Seruile War 
in Szctly, an Order had paſs'd, forbidding any Slave 
to appear with a Weapon. On the other fide, for 
the Princes and Nobles, on whoſe Arms the ſatety 
of the Common- wealth was to depend, Hunting was 
eſteem'd a moſt agreeable Exerciſe, as a Repreſen- 
tation of War, and very proper to inure them in 
bearing the Hardſhips and Labours of the Field. On 
which account what a high value the Parthians, Me- 
des and Perſians ſet on this Manly Sport, we may 
learn from Xenophon (m) and other Authors (1). 
Baj/axet the Turk is laid to have maintain'd ſeven 
thouſand Men only for the care and management of 
his Hawks; and to have had fix thouſand Dogs {or 
the Chaſe. When he was taken Priſoner by Tamer 
lane, and upbraided with this Fancy by «4 preſent 
of Hawks and Dogs from the Conqueror, he fierce- 
ly replicd, For me who owe my Eirth and Hducat ion 
to Amurath the $91 of Orchan, both Sovereign Prin- 
ces, Hounds and Hawks are proper Diverſion : Not 


for you a rambling Free-booter of Scythia, bred up 


to Thieving and Rapine : (o) And indecd it was but 
equitable to allow this Manly Recreation to Princes 
and Chief Men, by whoſe Toils and Cares the pub- 
lick Welfare is ſecur'd. But ſhould the ſame Fa- 
vour 1n great and flouriſhing Countries, be granted 
2 to all Perſons, it would be of very 
ittle benefit and advantage to any one in particu- 
lar (p). For theſe, therefore, and the like Reaſons, 
a Sovereign, if he thinks it tor the Intereſt of the 
Kingdom, may againſt the conſent of the Common 
People abridge them of the liberty of Hunting, 
without any Injuſtice. For he doth not hereby 
take from them what was their own, but barely tor- 
bids them to uſe a certain means of acquiring things, 
which the meer Law of Nature, it it obtain'd with- 
out any Civil Conſtitutions, would allow them. For 
as to what ſome ignorant Perſons have urged, that 
the prohibition of Hunting is therctore unlawful, 
becauſe God Almighty inveſted Men in general with 
the Dominion over Beaſts, the pooreſt Subjects be- 
ing no leſs Men than their Superiors: Or, as to that 
common Aflertion ol the Roman Lawyers, that Hunt- 
ing is free to all by the Law ct Nature and of Na- 
tions; learned Men have long ſince put an end to 
theſe Doubts, by diſtinguiſhing between the Precep- 


e? . 
. upon that place of the Inſlitutes. 


Wii % Saks : 
Ut an eres, quos ferns af pellamus, Ibid, $ 16. 


1. J. 8 p. 915. C Edit. Mech. 


(3) The words of the Digeſt are, Patsnum quoque & columbarum ſera natura eſt, See alſo Digeſt. J. 41. t. 1 leg. 5.5 5. & Dion. 


( (; 15 5 5 9 1 1 © 
„ 4 linarum g anſerum non eſt fera natura, idque ex eo poſſumus intelligere, quod alie ſunt galline, quas feras vicamus, item 


An li que fea ratura eſt. Ttaque, que in arbire tua conſederint, ant equam 4 te alve? includantur, ron magis tua intelli. 
(6) Thie 8 q"8 in arbhe tua nidum ſecerint, Ibid, S 14. See Hieron. Magis Miſce:!. |. I. c. 3. 

(7) Tune a „ Nee intereſt feras beſtias & valucres utrum in ſuo fundo q is capiat, an in aliens, Ibid. S 22. 
ng % enum fandum ingreditur venandi aut occupandi gratia, poteſt 4 Domino, ſi is previderit, probiberi ne ingr 


ediatnr; 


00) Sect 15 de rer. diviſ. (5) Vid. Conſtantin. PEmpereur Baba Kama, c. 7 ſ. 7. Add Selden de F.N. G. Sec. Heb. I. 6 c. 11 
| (4) Comp. ſ. 14 Inſtit. dict. Tit. 


757 vid l. 47 c. 2 Digeſt. de 
(i) leg. 55 t. 1 Lib 41 D. 
(m) Cyropet. 


(e) Lib. 11 c. 5. 
() Obferv. 4 2. | 
4 (!) Lib. 5 c. 3 in Varr, 

(% Laconick Chalcon- 
ture Generals were train'd for their 


arts "IF. 

» c "Bag & nb. 40 t 1 l. 3 f. 3. (2) Lib. 8 f. 1 D. Fimil. erciſcunde. 

«WW ti, „ (“) Vid. Conftitue Freder c. edi. I. 2 feud. t. 27 f. 5. ſi quis ruſticus. 

„% JIE (”) Corne!. Nep. Alcibiad. G 11 Fuſtin, I. 41 c. 3 Tacit. Annal. I. 2 c. 2. Sdeton. Caligul. 5. 

1 — K Plin. Panegyr. © Theſe were the Arts and Exerciſes in which their fu . 
2rd Crate. 5 Cz ro contend with the ſwifter Beats in Speed; with the bolder in Strength, with the more canning in policy 
el the f, Nor was it look d on as an inconſidcrable Ornament and Triumph of Peace, to remove from the Field che Inroads 


a7 2 i * . 5 0 
Se gerd, and to deliver, as it were, from a Siege the Labours of the Countrymen, 
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Of Occupancy. 


trve and Per miſive Law of Nature, and by explain- 
ing the different acceptations of thoſe Terms Fus 
Gentium, or the Law of Nations (a). 
But farther, it is very probable, that in many 
laces this Right was conferr'd on Princes by the 
Voluntary Motion and Act of the People. (b) For 
ſince there was a neceſſity of aſſigning them ſome 
advantages for the ſupporting their Dignity with a 
ſufficient Train and Splendor z it was wiſely conſi- 
der'd, that *twoul1 be moſt convenient to allot 
them ſuch things as might be given without the 
damage or prejudice of any Man : And of this 
kind are all thoſe in which no other Perſon can yet 
claim a Property (c). : ; 

VII. But ſuch Laws as theſe, did not, ſtrictly 
ſpeaking, confer on Princes the Dominion over Wild 
Beaſts, but only a Right, by virtue of which they 
alone ſhould afterwards make them their Property, 
by ſeizing and poſſeſſing them. Which Right, ne- 
vertheleſs, had this effect in common with Domini- 
on, that in caſe any other Perſon had illegally taken 
the ſaid Beaſts, they might be challeng'd at his 
Hands. For it doth not ſeem reaſonable to admit 
the Opinion of ſome, who tell us, that even before 
Actual Occupancy, the Law might fix the Domini- 
on of theſe things, nothing more being required to- 
wards the producing of Dominion than a Legal Ap- 
Pointment. Thus much indeed the Law of any 
Country may effect, that a Dominion already eſta- 
bliſhed over things thall paſs from one Subject to 
another, without any antecedent Act of the Partics. 
But the Law alone is not ſufficient to introduce o- 
riginally a Dominion over ſuch things as have not 

et been actually brought under the power of Men : 
But there is requir d farther ſome Corporal Action 
eſpecially as to the poſſeſſion of Living Creatures. 
But now the firſt conſtituting Dominion, and the 
preſerving it after it hath been once conſtituted, are 
different things. 

Some again there are who aſſert, That Prohibiti- 
ons of this Nature by Civil Ordinances, only ſtop 
the Right of taking Game, not of keeping what 
hath been already taken, For two things, they ſay, 
there were which the Law of Nations 8 with 
reference to Wild Beaſts, Firſt, That all Men ſhould 
enjoy the liberty of Hunting: And Secondly, That 
the Dominion of theſe Beaſts ſhould be acquired by the 
way of Occupancy. The former of which Privileges 
ſeems in this caſe to be reſtrain'd, but by no means 
the latter, W hence if a P:rſon who was forbidden to 
Hunt, ſhall nevertheleſs have follow'd the Chaſe, and 
ſucceeded in it, any Game found upon him may be for- 
ced away; not becauſ? he had not made it his own, but 
in way of Puniſhment he was unworthy to poſſeſs it. In 
the ſame manner altogether, as Nets, Spears, and other 
Hurting Inſtruments are ſeized in ſuch Mens Hands; 


tho" none can deny theſe to be their real Property, R, N 
which reaſon, if Game thus taken contrary to Lan 1 11 is 
given in charge to another as a matter of honeſt Try 3s bout 
it may not be forcibly challeng'd from him by the jj, perhap 
giſtrate: As it might be, were it indeed foley, |, ing m 
other Perſon being the juſt Owner of it. But fl. this is 
Prince cannot be call'd the Owner of theſe Beaſt Lefor their 11 
he bath actually caught them; and therefore be rh. red, th 
Hunts contrary to the Royal Prohibition, doth, u der Fr 
commit Theſt, nor take away the Goods of another. confor! 
Lut only acquires a thing whi: h another had a Pricy;. leaſt to 
or Excluſive Right of acquiring; and therefore be mg againſt 
be puniſß d; but as for the thing which be thu get i, ide Les 
to his poſſeſſion, it ought not to be look'd on as n. e (a). 
ter of Theft, or to be challeng'd accordingly (4) (4 Wiſe N 
But indeed tis very ſimple to mane, that a Mu RG ©" _ 
is by any Natural Neceſſity made Proprietor of th particu 
things which he firſt lays his Hands on; we havirg greater 
already ſhewn that this Right is grounded on th eg 


ſtrength of a Previous Covenant (1), Therefore il 
Prince ſhall forbid his Subjects to uſe this Method 
of Acquiſition, in regard to ſome particular thing, 
their being the firſt Takers ihall avail them nothug 
in order to the obtaining of Dominion over them, An 
that Law of the Prince hath ſo far the effect of Pry 
'erty, as that after it, the Subject ought not to ly 

auds on the ſaid Beaſts, or if he doth fo, he car 
not thereby make them his own 


Nor doth it { 
low, that becauſe tis not uſual in Ke Caſes to chal 
lenge the Fleſh, eſpecially from a third Perla, 


when perhaps it is ready to corrupt; therefore the 


mencet] 
ately, 
ourle 

les be 
anurir 
o it, u 
Hut the 
Wt 1s, is 
4 Thus (e 
4 519. 


Unlawſul Hunter was the juſt Proprietor of it. 4 En gi 
gain, Taking muſt not preſently be conſtrued 4: — 
quiring : The former being a bare Natural Ada, "Wy 
whereas the latter includes a Moral Effect. It mg Sough 
rather be ſaid, that the Poſition of theſe Men is If wo 


lain Contradiction; for thus it runs, The Right i 
ys belongs to Princes alone, and if any Privat 
Perſon takes Game, be thereby acquires the Dominia 
of it. That is, Princes alone may uſe that mea 
by which the Lawſul Dominion over Wild Beals 
is gain'd and eſtabliih'd; and yet another Perla 
may acquire the ſame Dominion, whilſt he canuct 
lawiully apply the ſame means. - 

But what it it ſhould be demanded, Who then s 
the Proprietor of Game thus taken contrary to Lai! 
We have abſolutely denied the Taker himſelt tot 
ſo (2); and as for the Prince, how could he fix 1 
Property in the Game, when he was not concemi 
in the Sport? It ſeems reaſonable in this Caſe to a. 
firm, that here the Hunter, though in a very wa 
ceptable way of Service, labours tor the Prince; a! 
conſequently, by taking the Game, he makes it ti 
Prince's, in the ſame manner as other Hunts-m% 


who act by a Royal Commiſſion and Deputation. 


WE (1) Th 
c porpo 
pute, 
er clai; 


thing is 
Wor have 2 
WP ncing, 
not I th 
WT | who n 
T (2) Thi 
o perſo 
ch, 7iti 
at he ha 
Wh ſo dc 
et 2nd vt 
makes 
cr of the. 


— 1 


(1) We have proved the contrary, c. 4.5 4 n. 4. 
(2 
what we have ſaid in the Note before quoted. 


(a) Vid. Grot. l. 2. c. 3. 1.5. 92 vid. Grot. I. 2. c. 8. ſ. 5. 
conſult at your pleaſure Garcilaſs, de 


That a Law may indeed hinder the taking of Game, 


« into Property, as acquired. For that the Right of prohibiting is conſi 


ci ther a Man by taking Game acquires it as his Property, 


« different Queſtions, Thar, as to the former, the Sovereign hath no Authority 
*« things become ſome body's, which are no body's, or theſe to be poflefled 


ec poſl.) ſo neither can he hinder Acquiſition, 


« char, as to the latter of theſe Queſtions, the Sovereign is free to enact what he pleaſeth. 


le) vid. D. I, 41. d. 2. De acquireud. vel amittend, pe. 


Mr. Barbeyrac's NOTESon 5 7. 


This ſuppoſition, ro which our Author is obliged to have recourſe, 
is ſufficient almoſt to ſhe that he reaſons vpon falle Principles, and that 


. de la Vega Comm, Reg. I. 6. c. 6. 
him Arnold Vinn, ad Sect. 13. Inſtitut. de ver. diviſ. Ziegler upon Crotius, (l. 2. c. 


g co the 
uari 
er the 
the City 
could 

a by the 
(0 Vid. 


and which does not appear to be the leaſt ſarisſadf; 
he knows not how to keep himſelf from yicld'% 


(e) Of the Hunting allowed the Peruvians under the't Tact' 
(4) Vid. Gudelir, de jure noviſſimo, l. 2. C. 2. 40 


| (1) This 
2. [. 5) ſpeaks much to the ſame purpoſe 


„s A Ne 


but that no Law can hinder ir, when taken, from immediately — ons 

ſtent enough wich this Right of Acquiſition, That, yo” Aug 

and whether a Man ought to make uſe of this way of acquiring, ** e e wick | 

to inter poſe: Becauſe, as he cannot met of arm of 4 

which are not pofleſſed (I. 3. ſ. 14- D. de 1 9 10 \ _ 

or caufe that thoſe things which are already acquired, ſhall not be acquired. | Yong 
ah 


It 
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CHAP. VL 
. morcovcr, certuin, that a Stranger likewiſe 
38 4 by ſuch Conſtitutions as theſe; though 
perhaps in his own Country, the Liberty of Hunt- 
mg may be univerſally allow'd. Foraſmuch as 
hs is a neceſſary Law of all States, without whach 
their inward Peace and Tranquility cannot be ſecu- 
«cd. that he who enters upon the Territories of ano- 
ther Prince, though only tor a time, ought {o long to 
conform to the Cuſtoms and Orders of the Place, at 
leaſt to all thoſe the Reaſon of which will hold ood 
againſt him as well as againſt others, and from which 
the Legiſlator hath not peculiarly cxempted Foreign. 
ers (a). But, on the whole, tis the Admonition of 
Wiſe Men, that Statutes of this kind ought with 
great Moderation to be put in force; unleſs ſome 
particular aggravation in the Offender, deſerves a 

eater ſeverity of proceedings ((). PH 1k 

VIII. we are then ſaid to have occupied wy, thing, 
xen we actually take poſſeſſion of it; and this com- 
menceth at our joining body to body, either imme- 
iately, or by a proper Inſtrument. The regular 
curſe therefore 1s, that the Occupancy of Mova- 
les be made with the Hands; the Occupancy of 
il with the Feet, together with an Intention of 
anuring it, and the Action of ſetting Boundaries 
0 it, whether exactly, or with a wider Liberty. 
Nut the bare ſeeing a thing, or the knowing where 
Wt is, is not judg'd a ſuſhcient Title of Poſſeilion (1). 
us Ceres ſpeaks in Ovid ( Metamorph. I. 5. v. 518, 


En queſta din tandem mihi nata reperta eft, 
Si 


— -- — öʃ—j— 


Scire ubi ſit, reperiſſe vocas. | 
Sought tor ſo long, my Maid, I've found thee now; 
It we have found, when where to find, we know. 


Whether Poſſeſſion of an immovable thing may be 
taken by an Inftrument, we may underſtand trom 
the famous _ which Plutarch (c) relates to this 

rpole. The People of Andros and Chalcis made a 

ogreſs together into Thrace, to find out new Seats 
where they might fix and inhabit ;, and ſoon after their 
arrival, the City Sana was by Treachery put into their 
Hands: After this, being informed that the Barbari- 
ans bad deſerted the City Acanthus, they ſent two Spies 
to diſcover the Truth of the Intelligence. Theſe, as 
they drew near, and ſaw the place to be really forjaken, 
the Chalcidian Spy ran with all bis force to take poſſeſ- 
fron of it in the Name of his People ,, but the Andrian 
ſeerng himſelf ontrun, threw the Spear which he had 
in his Hand, at the City Gate, and as it ſtuck there, 
cried out, 'That by this caſt of his Spear he had 
taken the Prior Poſſeſſion in behalf of his Country- 
men, A Diſpute ariſmg hereupon, the Eretrians, the 
Samians, and the Parians were choſen Umpires , of 
whom the two former gave judgment for thoje of Chal- 
cis, and the laſt for thoſe of Andros. The diſappoint- 
ed Farty were ſo enraged at the Arbitrators, as to en- 
gage themſelves by Oath, never to make or to allow 
any Marriages with them. Indeed a Spear ſeems a 
very improper Inſtrument for the Occupancy of Im- 
movables, ſince we may ſtrike many things with 
ſuch a Weapon which we can never approach ſo near 
as to touch with our Body (2). 

IX. It is the general Opinion, That moving things 
cannot be made our own but by bodily Seizure ; 
and this we are to uſe in ſuch manner, as to take 
them from the place where they were found (1), in- 
to our Lordihip, or at leaſt into our ſate Cuſtody. 
Thus a Neſt of Birds, though I lay my hands upon 
them, yet are not my own unleſs I carry them 
home, If I find a Litter of young Beaſts of Prey, 
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Mr. Barbeyrac's NOTES on 58. | 
(1) This Paſſage, though quoted by Grotius, 1. 2. c. 8. $ 3. as well as our Author, upon this Occaſion, can be no farther to 
Wc purpoſe, than as an Illuſtration, becauſe he treats here of another thing. He might much better have mentioned that 
pute, which Plautus feigns to have been between two Servants, one of which had fiſh'd out of the Sea a Cloak-bag, and the 
fe he ſaw him from the Shore. Fot thus they argue, 

Gripus. Quemne vidulum ego excepi in mari ? 


; Rudens Act. 4. Scen. 3. v.79, , 
ching is more impertinent than this Reaſon. For beſides that Gripus could not know the intention of Trachalion; this laſt could 
Wa have any thoughts of taking the Cloak bag, till the other was poſſeſſed of it. The arguings that follow are not at all con- 
Whcing. I ſhall give them in Madam Dacier's Tranſlation. “ Should the Man ro whom the Cloak. bag belongs come now, ſhall 
doc thar ſtood by, and beheld afar off, be counted the Thief, as well as you who fiſh'd it up? How then can you prove, that 
WE | who muſt be an Abettor in the Theft, ſhould not alſo ſhare in the Gain? : | 
T (2) The Determination of the Arbitrators, and that of our Author, is nor at all ſatisfactory. He had better have ſaid, when 
2 Perions at the ſame time declare their intention to ſeize a thing that belongs to neither of them, the thinz is common to 
Wh, 7itivs Obſery. 2 93. Indeed, as I have already ſaid, that which properly conſtitutes the Right for the firſt Occupanr, is 
at he has declared before ſome others, ſome way or another, his intention to make a thing his own, in as much, as ſoon as he 
0 o done, all others who have yielded him the firſt place, ought not to paſs over his bounds, becauſe it would be as diſho- 
and unjuſt, as if one over-runs anothers Land ; but if two perſons declate at the ſame time that they'd have a thing, and 
known his deſign one way, and the other another, ſuch an Agreement gives chem equal Right, in ſo much that nei- 
m can exclude his Companion; wherefore they muſt accommodare the matter between themfelves, and both, accor- 
© Proverb, have a part, See the Interpreters of the paſſages quored by Mr. Noodt, Prob. Fur. 2.6. & F. Vavaſor De ut 
arund, locut. p. 165. But Jam amaz'd that he did not ſee, that in the Example he uſes, there was a ſpecial Reaſon, why 
c running of the Chalcidian Spy, nor the Datt ſhot by the Andrian, was of no manner of uſe to ſecure the pofieſſion 
ed that they went to for their Countrymen. They were both ſent, doubtleſs; in behalf of the whole Colony; ſo that 
coud nor ſeize upon the City but in Common, whatever Notion they might otherwiſe have of the nature of taking poſſeſ- 


(1) Vid. 6,4. . 2c. 2 ſ. 5. (b) Vid. Bzcler. ad Grot. ibid. Set, 4. (c) Quæſt. Græc. 30. p. 298. 


Mr. Barbeyracs NOTES On S 9. | 3 
ys neceſſary, as is before proved. So that in the Example propounded by our Author, ſappoſing that one 
=. OA lecing that the young ones need to remain yer with their Dam, leaves them, with a deſign ro come again a- 
the ee ey to whom he tells it, declaring to them his intention at the ſame time, do not deal well with him, if they do 
3 ot whom Bourſault ſyeaks in his Letters, did to a Countryman, who to 3 himſelf went to him to put a falſe 
ſomerhing curious; whereupon the Curate, deſirous to know all t b 
e Country man, anſwer'd him, A bubble, the Birds are gone. By the Laus of Saxony, if any one has found a 
1 in the hollow of a Tree, and makes a Mark whereby it may be known that he is gone to ſeek an Hive to put them 
N oY meddle with them, they are thought by right to belong to him that firſt diſcover'd them, as the firſt Occu- 

dias manifeſted his Deſign to make chem his own, This account I have from Mr, Thomaſini's Notes upon * 
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I then fix a Property in them, when I either remove 
them, as Priſoners, to my own Quarters; or for 
ſome time ſet a Guard over them where they lie, to 
hinder their Eſcape. Now this Seizure is made not 
only with our Hands, but with Inſtruments; as ſup- 
pole, Snares, Gins, Traps, Nets, Wheels, Hooks, 
and the like (a): Provided the Inſtruments be, as 
they term it, in naſtra poteſtate, under our power: 


That is, ſet in a place where we have a Right of 


following the Game; and not yet broken by the 
Prey, but holding them faſt, at leaſt till fuch time 
as we might probably come up. And hence we 
may decide the noted Caſe of the Boar in the Toll, 
propoſed in the Digeſts (2). For, it the Beaſt were 
10 entangled that he could not poſſibly break thro”, 
and the Snare were laid either in your peculiar 
Lordſhip, or in a publick place where you had 
a right of Hunting, then he was certainly your own; 
and I, it I had loos'd him, and reſtor'd him to his 
Natural Liberty, ſhould have been bound to make 
full Satisfaction, whatever name ſuch an Action at 
Law might bear, or under what Head foever it 
might be ranked. But if the Snare were ſet on my 
Ground, as I might at firſt have hindred your En- 
trance thither, ſo if I afterwards break what you 
placed there without my Leave, you have no rea- 
ſon to think your ſelt injured. 

X. It hath likewiſe been diſputed, Whether by 
2 Beaſt a Wound in Hunting, we preſently 
make him our own? Trebatius (1) long ſince declar'd 
on the Affirmative ſide, but then he ſuppoſeth us to 
purſue the Beaſt, which it we permit to do, he ſays, 
Ve loſe our Property, and the right paſſeth to the fu ft 
Occupant. Others are of the contrary Opinion, main- 
taining, That we can by no other means appro- 
priate the Beaſt, but by actually taking him, be- 
cauſe many Caſualties may hinder him from ever 
coming into our Hands, The Emperor Frederick 


15 


he was the Property of the Hunter, not of the Chang. 
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Occupant; and in like manner, if he were woung,y 

killed with a Lance or a Sword. But if be were jg, 
ed with Beagles only, then he paſſed to the Dos 
not to the firſt Purſuer. if he was ſlain with a Fi 
a Sling, or a How, he fell to the Hunter, provide} 
was ſtall in Chaſe after him, and not to the Ber 

who afterwards found or ſeized him. Accordi e 
the Conſtitution of the Lombards (c), he who toun 
or kill'd a Beaſt, wounded before by another, ys 
to carry oft a Shoulder and the Ribs, and to * 

the Reſidue as the Hunter's Right: Though th 
Right to the Remainder continned no longer thy 
the ſpace of 24 Hours. We judge it may in pay 


ral be aftirm'd, That it the Beaſt be morally iP .rks 
wounded, or very greatly maim'd, he cannot fu cr 90 
be intercepted by another Perſon whilſt we ms aſt 
purſuit of hun, provided we had a Right of pafſag ken ( 


through ſuch a place: But the contrary js to þ 
held, in cafe the Wound were not Mortal, nor fig 
as would conſiderably retard the Beaſt in hi 
Flight (2). Therefore when Meleager in Ovil(/ 
admits Atalanta to a ſhare in the Glory of killy 
Caledonian Boar, it was not ſo much an Act of [ 
ſtice, as of Love. But the Game which my I 


nd th 
aken | 
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vIng 
hance 
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and to 


ſure found in his Field, as foon as he knows ir, and will make it his own. 


cn mn capiamus, quod v2rins eſt, ib'd. leg. 5 8 1. 


truchi is, that till we ceaſe purſuing the Beaſt, and ſo leave it to the firſt Occupant, it belongs to us as much as can be; 


no Man can lawfully put in a claim to it. 
„n 


(a) Sep (rot. |. 2 


\ 
976. 


7 (b) Godofred. ad iſtam leg. ex Radevico de geſt. Frederic. I. 1 c. 26. 
(4) Metam. J. 8 v. 42% (e) Add. Alberic, Gentil. Ad voc. Hiſpan. l. 1 c. 4, (F) De 7. N. & C. Sec. 


kill when I did not ſet them on, doth not hem aft t: 
my Property, till I have actually taken hold (ct in: 
XI. The Fewiſh Cuſtoms, as Mr. Selden infor Mike, at 
us (f ),decided theſe and the like Points in the m that 
ner following: Fiſh or Beaſts were not to be tia ¶ Nfuictly 
from the "Repoſitaries er Places of Store: Tet it vn Wounded 
lawfal to take Fiſh out of another Man's Net, their N 
yet in the Sea, and Beaſts out of another Man's Sun, aught | 
if it were laid in a deſart Place. He that ſpreal put Diſt 
Net in another's Ground might poſſeſs the Game ht du XII. 
— | _ 1 wc 
De Jure civitatis, l. 2 Sect. 4 c. 2 p 455. where nevertheleſs he affirms, that this Law is not agreeable to the Law of Ne 11 
Nations, but it does not appear to me that he has ſaid any thing which deſtroys theſe Principles, upon which my Arguments u Y tron 
built, no more than in the following Caſe, where he determines otherwiſe than I do. Suppoſe that one ſeizes upon a thiz "ER 
which he finds in a publick place, but which he can't carry home with him chat Moment, whereupon he leaves ir, declariag i 
ſome other preſenr, that he intends ro rake ic, and will come ſoon for it. In this caſe, ſays Mr. Thomaſius, the firſt can't cat 
plain, it the laſt rakes ir, ſeeing ir is out of his Poſieſfion, and left in a publick place; but in my Opinion the contrary mult x (1) T. 
underſtood, that either he that took poſſeſſion of the thing has relinquiſh d ir, or that he may reaſonably preſume ir, becaule Y pri te 
delays long his return to take ir, and ſo may be thought not to mind it. In fine, I can't but take notice, that in the place aid Ibertate 1 
I have quoted, p. 452, Cc. Mr. Thomaſius conſutes the Hypotheſis of Mr. de Bynkerſhoek, upon which I have given my Op 'nda wel 
nion above, 5 1. n. 1. but | had not then ſeen the Note of that able and judicious Lawyer when J wrote mine, which | have peak wh. 
lince changed, yet | muſt own, that 1 have not always the ſame Notions, though tor the main we are agreed. eppoſecs d 
(2) The words of the Digeſt are, In laqueum, quem venandi cauſa foſuer as, aper incidit, cum eo hereret, exemptum eum mel © thoſe \ 
Reſpondit Proculus laqueum videamis, ne interſit in publico an in p:ivato poſuerim, & fi in privato poſui, utrum in 1, © crtan bc 
_ alieno, & ſi in alieno, utrum permiſſu e jus, ci jus fundus erat, an non permiſſu ejus poſuerim ? Preterea utrum in es caſn Ita $10 s ſolid! 
aper, ut expediye ſe non poſſit ipſe, an d iutius luct ando expediturus ſe fuerit; ſummam tamen hanc eſſeè puto, ut ſi in meam poteſtatem fas bong Ch 
nit, meus factus fit, Sin autem aprum meum ferum in ſuam naturalem laxitatem dimiſiſſes, eo fon meus eſſe deſiiſſet, & action a) . 
in factum dari oportere, veluti reſponſum, cum quidam poculum alterius ex nave ejeciſſet, Digeſt. I. 41 t. 1. De acquirend? rerum Dt he Word 
nio, leg. 55- This Law ought not to be underſtood, as it is by the Interpreter, no, not by Trebonianus, Mr. Noodt with his die | 
ſharpneſs, has happily diſcover'd the true ſenſe of that ancient Lawyer, for he proves in his Probab. Juris, l. 2 c.6$%+® (1) Tis 
Proculus was one of thoſe who believed, that to obtain a thing by the Right of firſt Occupancy it was not always neceſſary o it quis, 
take a Corporal Poſſeſſion ; and he proves it from theſe Words, Ut ſi in meam poteſtatem PERVENIT, meus fallus ſit, (golf e nalie, | 
ing, provided that he who laid the Nets was inclined to ſeize it corporally, when he ſay the Boar that he had been taken, (i ' aving onc 
Thar no other can looſe him, though he be in a publick place, and that it it is upon anochers Land, the Proprietor may nor me ong to no 
der him from going on it, though he has Right to do it. Mr. Noot afterward quotes, and at the ſame time corretts * aking th 
Law, from whence it appears, that Paul the Lawyer, reaſoning upon the ſame Principle, maintains, that one ſeizes upon! F Mr. Hirti: 
rounds it 
Mr. Barbeyrac's NOTES on S 10, „ r? Titht * 15 
(1) The Words are, uud qu eſitum eſt, an fera beſtia, que ita valnerata ſit, ut capi poſſit, ſtatim noſtra eſſe infell igatu * * | to the hi 
tia Placuit ſtatim ſtram eſſe, & es uſque noſtram videri, donec eam perſequamur, Quad ſi de ſierimus eam perſeqn's deſinere * (2) As 
e Fr uus fiert occupant is. Itaque ſi per hoc tempus, quo eam perſequimur, alius eam ceperit, eo animo, ut ipſi [ucrifacerth, f * (3) Sce 
dun videri nbig commiſiſſe. Plerique wn aliter putaverunt eam naſtram eſſe, quam ſi eam ceperimus, quia multa accidert Alla 60 wk 
e {and 
r) Thus diſtinction is not neceſſary. The Author always reaſons from a falſe Notion of the nature of raking poſſeſſion * in libert, 
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. Of Occupancy. 


unleſs it were ſound by the Lord of the Soil, 
4; 3 as bis Right, by virtue of that Proper- 
i. Fiſh that leapt into a Ship belong d to the Ma- 
. * much as a Ship may be eſteem'd a place of firm 
ud ſecure Cuſtody, not of ſuch as is paſſing and un- 


f ytain; the motion it hath, not proceeding from its 
d ature, but from the force of the Waters. It is worth 
nie to examine that Law of Nerva (1) on the 
1 ame Subject, which determines, That we are pro- 


ly the Poſſeſſors of the Fiſh in our Pond, not of thoſe 
— Bb of the Beaſts in our cloſe Fark, 
it of thoſe in our Woods and Foreſts, though ſur- 
AÞ with a Fence. Which Diſtinction Got ius 
) diſlikes, becauſe Fiſh and Beaſts are no leſs ſe- 
red in the larger Priſons of private Lakes, and 
el fenc'd Woods, than in the Cloſer, of Ponds and 
parks, Yet Nerva's Aſſertion is indeed founded on 
cry good Reaſon. For the Propriety both of Wild 
eaſts and Fiſhes commenceth upon their being 
aken (2). Now the Fiſh preſerv'd in our Pond, 
nd the Beaſts in our Park, were once actually 
aken by us, but not the Fiſh which ſwims in our 
Lake, nor the Beaſts which run in our Woods, en- 
wing thus far their Natural Liberty, though per- 
hance they are ſo encompaſs d, as not to be able to 
ander without end. For to take theſe Creatures, 
ind to beſet them with an Incloſure for the more 
Eaſe taking them hereafter, are different things 
et inaſmuch as I alone have a Right to take them, 
W may therefore both hinder others from doing the 
Nike, and may challenge what I find in their Hands; 
ſ that as to this effect, it is all one as if I were 
Wirictly the Proprietor. And the Beaſts thus ſur- 
Woundcd at large, may ſo far only be ſaid to enjoy 
Wheir Natural Liberty, as that they never Pa were 
raucht by any Perſon; not as that all Perſons with- 
put Diſtinction have a Right to catch them. 
XII. We likewiſe acquire by Occupancy things 
In which the Dominion they beſore lay under is ex- 
tinct (1) : And this happens it a Perſon either open- 
Wy throws aſide a certain thing, with ſufficient In- 


q * 


dications, that he deſires it ſnould no longer be his 
own, but ſhould lie tree for the firſt Taker, without 
deſigning hereby to gratifie any Man elſe (2): Or, 
it having at firſt loſt Poſſeſſion againſt his Will, he 
afterwards gives the thing over (3); either as de- 
{pairing to recover it, or becauſe the Recovery of 
it is not tantamount, For otherwiſe, a Man though 
he loſeth the actual Poſſeſſion (4), yet never forfeits 
the Dominion and Property of a thing, ( unleſs it 
be taken from him in way of Puniſhinent, or by 
the chance of War; ) but he ſtill keeps a Right of 
regaining it, till ſuch time as his Iuclinatious to 
that purpoſe have ceaſed, or may be preſum'd to 
have ceas'd. Wherefore the Dominion ot ſuch things 
as theſe cannot be acquir'd by Occupancy, fo lon 

as the Right of the former Owner ſtill ſubſiſts (H). 
But ſince to make a thing compleatly abandon'd or 
forſaken, Two Points are neceſſary; Firſt, That the 
Perſon refuſe to own it for the future; and Second- 
ly, That he diveſt himſelf of the Poſſeſſion, by 
leaving the thing, or caſting it away : If either of 
theſe Conditions be wanting, the Property is not e- 
vacuated. Thus if I throw a thing by, yet with- 


out Intention to quit my Right in it, I do not pre- 


judice my felt by that Action. And on the other 
hand, though I am reſolved utterly to quit my Ti- 
tle to a thing, yet unleſs I actually caſt it off, I am 
{ſtill the Proprietor (c). | 

Amongſt the things which by this means are 
brought under Dominion , we may reckon Wild 
Beaſts, or any ſort of Game, when eſcap'd out of 
our Hands, and repoſleſs'd of their Natural Liber- 
ty. Grotius is not pleas'd with this Poſition of the 
Roman Laws (5),Becauſe, ſays he, (d) the loſing our Do- 
minion over Wild Beaſts, doth not immediately follow 
upon their Eſcape 12 us, but ariſeth from this pro- 
bable Conjecture; That by reaſon of the great al. 
ty of purſuing and recovering them, we may be pre- 
. to have given them over. But the ſame Laws 
hint as much as this; for they tell us (e), A Wild 
Beaſt is then ſuppos'd to recover his Natural Liberty, ei- 


* * * P a 


— — 2 as 


ing Chapter, p. 5 


Making them t 


to the higheſt Bidder, and not to leave it to the fi 


mn Dominiz, $ 12. See alſs Digeſt, I. 41 t. 1 leg. 3, 5+ 
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Mr. Barbeyrac's NOTES on S 11. 

(1) The Words are, Item Nerva filius ait, feras beſtias, quas vivariis incluſerimus, ꝙ piſces, quos in piſcinas conjecerimus, à no- 
W's pſt teri, ſed eos piſces qui in ſtagno ſint, aut feras que in ſilvis circumſeptis vagantur, d nobis mn poſſideri, 1 relicta ſint in 
bertate naturali. Alioquin et ĩamſi quis yl uam emerit, videri eum omnes fer as poſſidere, quod falſum eſt, Dige 

'nda vel admittend a poſſeſſione, leg. 3 $ 14+ But in this Sentence there is a Word omitted, which makes this ancient Lawyer 
W peak what he never thought. For it ought certainly to be read, Feras quæ in filvis NON circumſeptis vagantur. And ſo Ver va 
Pppoſes the wild Beaſts in a Park, whether ir be great or ſmall, to thoſe in a Foreſt not incloſed, and the Fiſh in a Stew-pond, 
Wo thofe which are in a Lake or Pool, which lies open to any one on all ſides. And he affirms, that by theſe Incloſures within 
WEcrtain bounds, we are in actual poſſeſſion of the Beaſts ſo incloſed. Francis Hotman made this Correction firſt, and Mr. Noods 
bas folid'y confirmed it after his manner, in his Obſervations publiſh'd in 1706, I. 1 c. 11. See alſo what he ſays in the fore- 


I, 41 t. 2. De adqui- 


y 3. * . * . 
(2) We have ſuthciencly confuted this in the foregoing Notes, and conſequently the cenſure of Grotius is well grounded, if 
de Words of Nes va, recited in the Law of which he ſpeaks, be not corrupted, as I have obſerved in the foregoing Note. 


8 Mr. Barbeyracs NOTES on & 12, | 
(1) Tis a Determination of the Roman Lawyers. Qua ratione verius eſſe videtur, fi rem pro derelicto d Domino habitam cccupa- 
Ir qu's, ſtat im eum Dominum effici. Pro derelicto autem habetur, quod dominus ea mente abjecerit, ut id in numero rerum ſuarum 
ye nalit, ideoque ſtatim Dominus ejus eſſe deſinit, Inſtit. I. 2. t. 1. De rerum diuiſ. &c. $ 47. Thoſe things, which are forſaken, 
ng once belong'd to a private perſon, can't be theught to be any part of his Eſtate; bur ir is natural co ſuppoſe them to be- 
Mg to no body, and conſequently they become the firſt Occupants, at leaſt, if there be no Law to hinder private perſons from 
zem their own, Titius Obſerv. 295. In fine, things immovable become the firſt Occupant's, when they are abandoned. 
C « Hirtivs obſerves here, that he uſes the word abjicere to expreſs a Renunciation of Property to theſe ſorr of things, and 
- —_ it upon the Clauſe of a Will explain'd by Z/op, where that cunning Slave ſays, that the Harlot alienated the Lands 
ict had befallen to her in Goparcenary, Phædr. I. 4. Fab. 4. v. 42. but as the Interpreters expound it, abjicere, ſignifies to ſell 
(2 ft perſon that ſhall ſeize it. | 
( ) oe When we caſt Money or other things to the common people, which become the Property of thoſe that firſt catch them. 
(2) SCE What is ſaid, c. 12 8 8 following about the Foundation ot Preſcription, - 
9 dee 8 1 of this Chapter, and n. 1 on it, where I have examin'd the Opinion of ſuch as maintain the contrary. F 
5) e quid autem eorum ceperis, eo uſque tuum eſſe intelligitur, donec tua cuſtodia coercetur, Cum vero tuam evaſerit cuſtodiam, 
. tatem naturalem ſeſe receper it, tuum eſſe deſinit, & rurſus occupantis fit. Naturalem libertatem autem cepiſſe intelligitur, 
N oenlos tuos effuzerit, vel ita ſit in conſpettu tuo, ut difficilis ſit ejus perſecutio, Inſtir, I. 2 tit. 1 De rerum diviſ. & adquir. ipſa- 


(a) Lib. 8 © 2 1 . . 2 * 
4 +2C.8f.2, (b) See 1 Sam. 9, 3. D. l. 41 t. 2 l. 13 & Lib. 14 tit. 2 princip. D. de adquir. poſſeſſ« |. 2 de jad u. Set 8. 
D. a: (ee. Khun. (e) Vid. l. 4. tit, I. 17 f. 1 De 2 poſſeſ, (ad) Lib. 2 c. 8 3. (e) D. ib. & l. 3. princip. 
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Of Additional Acquirements. 


ther when be is quite out of our ſight , or when tho 
he is within view, yet it would be very difficult to fol- 
low him. And again they determine (6), That what 
the Wolf takes from us, is ſo long our Property, as 
there is a Ken of recovering it (a) (5). 

By theſe Reſtrictions we muſt qualifie the Argu- 
ment laid down by Ziegler in his Remarks on Gro- 
tins (C); That ſince Wild Beaſts are made ours by lo- 
ſeng their Liberty, therefore by regaining their Li- 
berty they ceaſe to be ours; and, by conſequence, 
the Dominion of them is judg'd to conſiſt in A- 
dal Poſſeſkon, For a Wild Beaſt is not ſuppos'd 
to have recover'd its Freedom, ſo long as any Per- 
ſon purſues, with probable hopes ot retaking it. 


Book IV 
— 

out Bounds (8), and which always ſtruggles 

is uncaſie under the Confinement of a Poste 

no Mark or Badge being in the leaſt, Effectual t. 

wards the bridling this Natural Diſpoſition 0 

Thercfore Juvenal makes the Informers about th 


tally to his Deſign : 
Non dubitaturi fugitivum dicere piſcem, 
Depaſtumque diu vi varia Ceſarts, inde 
Elapſum veterem ad Dominum debere revert; 
Si quid Pulphat io, fi credimus Armillato 


Quic quid conſpicuum, pulchrumque eſt æquore ty; 
Res 1 eft, ubicunque natat. 


As a Priſoner, though he be got out of hold, yet They'd f Sat. IV. 50, K. 
hath not clearly made his Eſcape, ſo long as the © 4" ey 4 Wear, 


The Fiſh had long in Cæſar's Ponds been fed, 
And from its Lord undutitully fled , 

So, juſtly ought to be again reſtor'd, 

It we may take the greateſt Lawyers word, 

Who tell us, that all fine things in the Sea 

Belong alone to Ceſar's Treaſury. 


As to the Caſe of Fugitive Slaves, the Rinw 
Laws particularly ordain'd (10), That their Maſtes 
ſhould ſtill retain ſuch a (11) Poſſeſſion of them i 
term'd Civil, (a Poſſeſſion in Right though not u 
Ad, ) in Oppoſition to the Natural or Corporal; that 
it might not be in the power of the Slaves to de 
prive the Maſters of ſo great an Advantage (e (/ 


Officers are in ſearch of him, and he remain in a 
place where *tis poſſible for them to find him. As 
tor what Grotins Conjectures, that by means of ſome 
ve,, (7), ſome Badges or Marks we may re- 
tain the Property of Wild Beaſts after they have 
broke from our Cuſtody, fo that they ſhall not paſs 
to the firſt Taker: We are of Opmion, that this 
ought to be confin'd to thoſe only, which by the Ap- 
plication of Men have been diveſted of their Na- 
tive Ferity, and are therefore deſervedly admitted 
to the ſame Rights as Tame Creatures. Hence it 
1yrrbus's Deer in Virgil (c), was thus diſtinguiſhed 
by any proper Mark, Aſcanius offer'd a fair occaſi- ] 
on for the Commotions that follow'd. But thoſe This is certain, that if we loſe the Poſſeſſion of 
which are only kept in Parks, though they ſhould any thing elle, againſt our Will; as ſuppoſe we 
happen to wear any ſuch Note of Diſtinction, yet _ a thing by the way, the Property doth us 
when they get looſe into their Natural Liberty, it pals from us, or accrue to the Finder (12), till it 
feems more agreeable that they ſhould pais to appears we abſolutely give it over tor loſt ; whid 
him who firſt lays hold on them. For there is uſually underſtood by our forbearing to ſearch « 
is need of a moſt ſtrict Guard, or a kind of per- enquire aſter it. Hence, if a Man 0 ſomewhat 
petual Occupancy, for the retaining a Creature, which *tis not probable the Owner ſhould volunts 
which is by Nature impower'd to wander with- rily reject, he ought to give fair notice, that up 


— 


— 


(6) Et ſare nullius eft dicere, & quod 4 lupo eripitur, mſlrum manere, quam diu recipi poſſit id, quod ereptum eſt, Dig. Ib. leg. 44 

(*) Conc/liatorem noſe ad hoc prodeſt ne capiatur, parc't piſcator fugituro in reliquum gregem ferunt diſcordem ſocium duci inſutiatia 
pulcre noto cepiſſe malefica volvntate, agnitum in macelio a ſocio, cujus injuria erat & dati damni formulam editam condemnatunq« 
addidit Mucianus æſtimata | te decemlibris. 

(7) As Chains, See Schefter. De Antiquorum torquibus, & 13. and laſt. 

(8) This Reaſon is not good. Our Author always follows his falſe Notions about taking poſſeſſion. But we muſt ſay, thi 
the Difficulty, or rather Impoſſibility, that there uſually is ro know theſe ſort of Beaſts, when they are eſcaped out of their It 
cloſures, is a ſufficient ground to preſume, that the Proprietor has relinquiſh'd them; bur if they have any Mark by which ti 
can be diſtinaly known, the Proprietor has no leſs right to claim them, than any other thing he has unwillingly loſt, and 04 
which he never ſhewed any ſigns of his Neglect. 

(10) The Words of the Law are, Namque fugitives idcirco 4 nobis poſſideri videtur, ne ipſe nos privet poſſeſſtan?, Dig. J. 41. tit. 
De adqui end. vel amitt. piſſeſſione, leg. 13. in princip. See alſo leg. I. $ 14. 

(11) See c. 9.57 following. 

(12) The Roman Lawyers tay very well, that it matters not, whether we know, or not, to whom the thing we have found 
belongs, it we take it to our own uſe without a defign to reſtore it ro its Owner, or endeavouring to find him out, We real 
comnut 2 Robbery. Qui alienum quid jacent, lucrifaciendi cauſa ſuſtulit, furti obſtringitur, ſive ſcit cujus ſit, ſive ignaravi, 1 
enim ad ng minuendum facit, qued cujus ſit, ignoret, Digeſt. I. 47. tit. 2. De Furtis, leg. 43-$ 4+ Plautus in his Rudens, ot Nut 


frag. Fel. brings in a Servant endeavouring to perſuade his Maſter to keep his Cloak-bag till he went a fiſhing on the des, 08 
Maſter, who was an honeſt Man, ſaid to him, 


Ezone, ut quod ad me allatum efſs alienum ſciam, 


Although I know ro whom the thing belongs, 
Celem? Minime iſtuc faciat noſter, De mines / 


And might conceal't? I will not, for ſuch Wrongs 

. — The Damons will not bear. : 

The Roman Lawyers alſo m1intain with much reaſon, that the Goods which are caſt into the Sea to lighten a Sh:p in 4 rene 
when Men are in danger of being loft, do not leſs belong to thoſe who caſt them in. So that if any one fiſh them up, ot f 1 
them on the Shore, they can't keep them to themſelves without being guilry of Robbery, Alia ſane cauſa eſt earum de u n 
in tempeſtate levinde navis cauſa eſiciuntur. He enim dom inorum permanent, quia palam eſt eas non to animo ejici, quod 9% (4? a 
bere nolit, fed quo magis cum itſa navi mais tericulum effugiat. Qua de caiſa, ſi quis eas fluctibus expulſas, vel etiam in „ 
nactus, lucr andi anima abſtulerit, furtum committit, Inſtit. I. 2. tit. I. $ 48. See alto Leuit. 6. 3. with the Notes of Mr. Le Cle 
and what ſhall be faid, c. 13. 83 in the end, following. | 


(a) Vid. 1.8 f. 2 D. Famil. erciſcund, (%) DiR. loc. (c) n. 7. 483, Cc. Add L. Salic, t. 35, Under this Head weed 
take notice of what Pliny N. H. |. 9. c. 59. reports of the Fith Art'as, whom the Fiſhers make uſe of to betray the tel e 1 
Kind. © There is this advantage, ſays he, in knowing the Leader, thit he may not be caught with the reſt; the — 
« ſpares him, that he may deceive and miſtead another Company, Ir is upon Record, that a certain Fiſhex, to do his — 
an 1!| turn, againſt whom he had ſome Grudge and Quarrel, took this Captain of the Shoal, whom he might eafily dil 
* trom others: His Parter eſpying the Fiſh in the Marker, brought an Action againſt the Taker, and, as clan © 3 
6 cover'd Ten Pounds for Damage. (1) Vid. Ziegler in Grot, ubi ſupra. + (e) Lib, 1 c. 14 D. de adꝗguir. poſſefl. 

(Cf) Vid. D. . 41 tit. 2 De admit. vel omits. poſſ*ſ leg. 3. Princip. | 
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Cav. VI. 


juſt Claim it may be reaſſumed. But it the Own- 
r can't be diſcover'd, then tis but right the thing 
hould be kept by him that found it. Yet Alian 
reports it as a Law of the Stagirites, à ui xgTY 
A e Take not up what you did not lay down. 
lud elſewhere (b) he tells us of the Biblians, That 
# they light upon any thing in their way, they never 
buch it, unle /s they laid it there themſelves: To do o- 
therwile, they ſay, is not to find, but to Steal. A- 
nonglt Solon's Laws there was one to the ſame pur- 
noſe ; 4 ww *bs wu «van (c). And the Chineſc, in O- 
bedience to the Doctrine of Confucius, exactly ob- 
ſerre the like ſcrupulous Nicety (d) (14). The 
ancient Jews, as Mr. Selden informs us (e), held that 
the Law of Deut. 22. 1. belong d to thoſe of their 
own Religion, not to a Gentile; yet ſo as if ſuch a 
Beaſt were utterly relinquiſh'd by the Owner, it 
became his who found it and took 1t into his Poſſeſ- 
ten. They diſtinguiſh'd likewiſe between thoſe 
things which were mark'd, and thoſe which were 
mmark'd. The latter they preſumed to be given 
over by the Proprietor, but not the former; unleſs 
he made expreſs and open Declaration to that pur- 
poſe. So again, they thought it unlawlul to keep 
the former, till they had been twice or thrice pub- 
lckly cried, but not the latter. For which uſe there 
was a Scaffold erected in the Suburbs of Feruſalem, 
from which the Cryer made Proclamation of loſt 
Goods. But in caſe they belong'd to an Apoſtate, 
they did not look on themſelves as bound to reſtore 
them. As for things loſt by Gentiles, they judg' d it 
reaſonable to deliver them again to their Owners, 
only on this Conſideration, that by fo kind and 
Iriendly a Treatment, they might purchaſe a like 
return of Humanity and Favour. Wherefore the 

concluded, that the Dominion of the Gentzles Goods 
did, by the Law of Nature, immediately expire 
upon the loſs of them; but that the Reſtitution of 
tae fame Goods depended wholly upon the force 
ot Civil Conſtitutions. Which talſe Opinion, as 


that Nation, and from their extream Hatred and A- 
verſion to all the reſt of the World. 33 

XIII. Amongſt the things in which the Dominio! 
or Property is extin&, the Civilians likewiſe reckon 
chat they term Theſaurus, Treaſure-Trove (1), or 

Moncy tound, the Owner of which is not known. 
@ 1! ticrefore a Man either on the account of Fear, 
a bor the better Defence and Security, ſhall have 
hid lus Money in the Earth, it doth not fall under 
F ©1s Name of a Chance Treaſure; and he that takes 
% 15 guilty of Theft. As the Slave in Plautus's 
Aulularia, that carried off Buclion's Pot of Gold. 
Lat 14 Caſual Treaſure as we firſt mention'd, doth 
aturally and without the particular Interpoſition 


n 


many others, flow'd from the Covetous Temper of 


1 . 


of (2) Civil Ordinances paſs to the Finder ; that is, to 
him who firſt lays hands on it and removes it out 
of its place. Becauſe a thing, the Proprietor bf 
which is undiſcovered, is in Moral Eſtimation judg'd 
the ſame as it it were under no Property, or be- 
longing to no Body, and conſequently 1s the Right 
of the firſt Occupant. On which Point, neverthe- 
leſs this Queftion will ariſe, whether a Perſon liv- 
ing in a place where the Laws adjudge ſuch things 
to him that finds them, is bound, for the making 
his Title good in Conſcience, to give publick no- 
tice of what he hath found, though it ſhould ap- 
pear to have lain hid a very conſiderable time; 
(For if it proves to have been lately hid, we doubt 
not but ſuch a publick Diſcovery is always neceſ- 
ſary.) In the Caſe propoſed, it ſeems moſt reaſon- 
ble thus to determine. If a Man dig up Money in 
his own Ground, he is not in Conſcience obliged to 
diſcover his good Fortune, but may enjoy it in ſi- 
lence, till ſuch time as another of his own accord 
makes Enquiry, and withal produceth probable Rea- 
ſons, both of his hiding his Money at firſt, and of 
his omitting to ſpeak about it till now. For here 
the former Owner from whom the Land or Tene- 


ment paſs'd to the preſent, (the Finder of the 


Treaſure, ) cannot be preſumed to have knowingly 
leſt a ſecret Store in a place, which he alienated 
and convey'd from himſelf. Again, he who hath 
hid any ſuch Treaſure in another's Ground without 
acquainting the Lord of the Soil, is judg'd to have 
ſipt his Opportunity, and neglected his means of 
claiming and ſecuring it ; ſince there was at firſt 
good Reaſon for him to fear leſt it ſhould fall into 
other Hands, which he ought to have provided a- 
gainſt. But if the Ground belong to another, then 
the Finder ſeems engag'd by his Conſcience, to en- 
quire, at leaſt indirectly, of him concerning the 
Matter : Becauſe without this, it cannot certainly 
be known, but that the Money was laid there by the 
Maſter of the place, only wel greater Security, or 
by ſome Perſons elſe with his Privity and Conſent. 
But as for Foſiti ve Laws, we find them in different 
Countries (3), very various on this Point. (f) Plato 
orders, (g) That neither Treaſure, nor any kind of 
loſt Goods ſhall belong to the Finder, but that the O- 
racle ſhall be conſulted in order to the diſpeſal of them. 
Which, without doubt, was too ſcrupulous a Super- 
ſtition; ſomewhat like the Humour of Chiungai the 
Chineſe Philoſopher, who, as Martinius obſerves, 
(b) Held it unlawful to touch any thing that was ſuſ- 
pected, cither to be in it ſelf evil, or to have proceed- 
ed from evil, and unjuſt Men: For which Reaſon he 
refus d to dwell in his Father's Houſe, believing the 
Builders to have been wicked Perſons; nor would take 
his Meat from the hands of his Parents or Brethren, 


I 14) Theſe Opinions of che Jewiſh Doctors had 
Facable Hatred which they bore to other people. 


1) The w 


ejus qui 1 j [teri 
Saga 4% invererit, quod non alterius ſit, 


e, vindic. leg. 67, & Li 
2) Or a Wort 8 


-— cd him, but in the 
A alii rei 
)nkerſhoek's Obſervations 


3) See J. 3 c. 3 8 3 and not. 1 following. 


Mat's Publick Right, J. 1 tit. 


(a) V H ] c . N 
% Maar, 11.3 0:45» (6) Lib. 4 c. 1 p. 302. Edit. Perizan, 
* Martin Hiſt. Sn. l. 4c. 21. Add Edict. Theodoric. c. 58. 
neee (0 Hiſt, Sin, I. 5. 
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no other Foundation, than the inſatiable Avarice of that Nation, and the im. 


Mr. Barbeyrac's NOTES on & 13. 
1 rords of the Law are, Theſaurus eſt vetus quadam depoſitio pecuniæ, cujus non extat memoria, ut jam dominum non habeat, 
= Alioquin ft quis aliquid vel lucri cauſa, vel metus, vel euftodie, condiderit ſub 

't theſaurus, cujus etiam furtum fit, Digeſt. I. 41. tit. 1. De acquirend. rerum Dominio, leg. 31. See alſo, l. 6. tit. 1. De 
Ar. tit. 2. De acquir, vel amitt. pꝛſſeſſ. leg. 3. 53. 

bas hirea 9 Workman, who is paid by an Husbandman or Maſon, for his Labour. For he acts not in his Maſter's Name, who 

5 , Work that he has ro do. Nemo enim ſervorum opera theſaurum querit, nec ea propter tune terram fodiebat, 

Pram inſumebat, & fortuna aliud dedit, Digeſt. I. 41. tit. 1. De acquir, rerum Dominio, leg. 63.$ 3. See allo Mr. de 
„1. 2. c. 4. where he confutes the contrary Opinion. 

Grotius, l. 2 c. 8 5 7, Philoſtrat. in vit. Sophiſt. I. 2, and in Herod, $ 2. Mr. Dau- 

6 Sect. 3 5 7. and Mr. Titius's Jus Privatum Romano- German. I. & c. 13 $ 3, Cc. 


Add Platon. de L. L. I. tr. ſub init. 


c) Diog. Laer t. l. 1 ſ. 57. 
9898 f (f) Vid. Got. J. 2 


(e) De J. N. & G. Sec. Heb. l. 6 c. 4. 
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fearing it might be ill gotten. It ſeems to have been 
the Law of the Jews, That Treaſure found ſhould 
aſs to the Owner of the Land (a), as is gather'd 
| 2296 Matt. XIII. 44. Spartian in Vit. Adrian men- 
tions a Decree of the Emperor Adrian to this pur- 
pole; That if a Man found Money in bis own Land, 
be ſhould enjoy it all himſelf; f in another”s, he ſhould 
reſtore it to the Owner of the Soil; if in a Place 
that belong'd to the Publick, one Moiety ſhould go to 
himſelf, and the other to the Treaſury, And to the 
{ame purpoſe, in Vit. Severi. Zonoras, Tom. II. in 
Nerva. We read a Story of Atticus, Herod's Fa- 
ther, That lighting upon à vaſt Treaſure in his 
Houſe, he wrote to Nerva, deſiring to know his 
Pleaſure about diſpoſing of it; the Emperor re- 
turn'd no other Direction than this, tere que inve- 
niſti, Uſe what you have found. And when Atticus 
in a ſecond Letter complain d, That the Sum was too 
great fur his Occaſions, and quite overloaded him, Ner- 
va anſwered, Abutere invento, quando tuum eft , 
Why &en abuſe it, and ſince Fortune bath made it your 
own, get rid of it how you can. (b) Philoſtratus Apollo- 
Mins, e) in a Contention about this point between the 
Buyer and the Seller of a Field, orders enquiry to 
be made, which was the beſt Man of the Two, An 
— which can never pals into a General 
Rule. N 
XIV. The Roman Lawyers, to the Claſs of things 
acquired by Occupancy (1), and farther, the Goods 
of Enemies. For the right underſtanding of which, 
we are to know, that by a State of War, as all 
other Peaceful Rights are interrupted, ſo Donu- 
nion thus far loſeth its Effect, with regard to the 
Adverſe Party, as that we are no longer obliged 
to abſtain from their Poſſeſſions, than the Rules of 
Humanity and Mercy adviſe us. In War therefore 
the Goods of one Party, in reſpect of the other, 
arerender'd, as *twere, void of Dominion: Not that 
Men do by virtue of the Right of War, ceaſe to be 
Proprietors of what was before their own, but be- 
caule their Propriety is no Bar againſt the Enemies 
Claim, who may ſeize and carry away all for his 
own uſe. As the bare taking hold of a thing 
which lays void, is a ſufficient ground for Domini- 
on. Though indeed in the Cafe of War, thoſe who 
come to make uſe of this Claim, and to take a vio- 
lent Poſleflion, may very juſtly be reſiſted and 
repuls'd with equal Violence; as we fee in daily 
Practice. We may therefore obſerve, That the Do- 
minion of things taken in a War doth then at 
length gain its ſull Strength and Validity, when 
the Perion from whom they were taken, renoun- 
ceth his Pretenſions to them, by conſenting to a 
Peace. | 
' Farther, And what is very particular, this vio- 
lent Scizure, in a Hoſtile Method, may likewiſe 
entitle us to a Sovereignty over Men (2): Whereas 


Boox IN. N Cas 
otherwiſe (3), Men do not come under the Oh; 
of Occupancy, whether ſubject to a Lord, or My 
ing their Natural Freedom; excepting only this: | 
Ancient cale of £xpoſed Infants (d) (4), who * 
to thoſe that found and preſervd them. Fox Liz 
ty, as well as all other Rights, is attended w. 
this Effect, that it cannot paſs without my Conſe. 
into the Power of any other Man beſides an Ene , 
But now Occupancy in thoſe things which are c. I. 
ble of it, ſuppoſeth no conſent ; but to the com 3 
tion of it, theſe two Points only are required; Fin 
The Act of the Occupant, in ſeizing on ſuch thin 6h a> 
and Szcondly, The abſence of all Right on the Part g IV. 
the Objects, which might elſe hinder them ſrom bei 
acquired by this means. Hence when upon the 0 3 
ceaſe of a Man who hath no Heir to ſucceed him (+ 
either by Teſtament, or by Law, all thoſe Ny ( 
die with him which he held over things or Pen M | 
the things paſs to the next Occupant, but the ion 
ſons recover their Natural Liberty, For we Mie ſar 
hardly imagine, that there was ever once inſtae Mincreaſ 


of a Wretch ſo bately low-ſpirited, as that he woll 
voluntarily deſert his Freedom, and as it were, gin 
it up to any one that would accept of the Reſigw 
tion, Should Men in this Caſe, be never ſo mw 
inclin'd to continue in a ſervile Condition, yet, & 
leaſt, they will reſerve to themſelves the powed 
chuſing their own Maſter. 
Indeed Grotius (e) ſeems to reckon Soverei 


tance 


Its 114 


Mcceſſio 


amongſt the Objects of Occupancy; whilſt he teh Her one 
us, That in things which belong to no Body, there m M urcly 
two Rights which may be in this manner acquird pb itan 
Sove/eiguty, and Dominion as diſtinguiſhed from Sin Wi abour 
reignty. But this Aſſertion muſt be explain'd wit r in p 
great Caution and Dexterity. For Sovereignty . II. 


proper Speech is applied only to Men; which r Own 
cept in War, and in the caſe but now mention'd, cat ens 
be obtain d by Occupancy: Becauſe he who is fer. 
Amothers, is not therefore No Body's but His On Wn 
But we improperly uſe the term of Sovereignty, i son 
ſpeaking ot Places or Territories; for then the E ould 
of it is only this, That no one can fix in ſfucha Femme 
place without the Sovereign's Conſent ; and they omot 
who come to ſojourn there only for a time, are * pro; 
ring that ſpace obliged to acknowledge his ur 

diction. | 

But now this Sovereignty is really nothing ell; 
but the Effect of that Dominion or Property whit 
was before eſtabliſh'd over the Place, and includs 
a Power and Command over Men, indirect iy, 
by conſequence. Becauſe what is Mine, none all 
take to his own Uſe, without my leave: And it 
that enters a Place belonging to me, is ſo far at let 
under my Rule and Guidance, as that I may hinde 
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, incipal 
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des not 
pears 
re alſo 


; pportu 
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him from endamaging my Dominion, or may p 1 bel 
vide that my Right over the Place ſhall not fuff \ 1 


on his Account. unity it 


0 happ 


255 Mr. Barbeyrac's NO ES on & 14. 
(1) The Law is, Item ea, que ex hoſtibus capiamus jure gentium, ſtatim noſtra fiunt. Bello capta 
um peſſeſtonem nac tus eſt, Inſtit. I. 2 tit. 1 $ 17, And Digeſt. I. 41 tit. 2 leg. 15 1. See what our Author fays, 1.8 c. 6 517. 
(2) Ades quidem ut & liberi hmines in ſervitutem noſtram deducantur; qui tamen, ſi evaſerint noſtram poteſtatem, & 4d ſu 


verſi fuerint, priftinum ſtatum recipiunt. Vid. Inſtit. ubi ſupra. 


(3) Although the Turks pretend, that when a Stranger comes into their Country, they have a Right to confiſcate his Goh 
and take him tor their Slave, eſpecially if he belongs not to a Nation in Amity or Alliance with them, See Mr. de Bynke ſhut 


P:ſcovrie, De D minio Maris, c. I. p. 4, 8. 
(4) See what is ſaid, 1.6. c. 2. S 3. iollowing. 


) I have here left our a Sentence which I met with a little higher, where it is much better placed. 


(a) add Plaut. Trinumm, Act. 1 Scen. 2 v 14. I. X Philoſtrat. Apol on l. 2 c. 15. 
(e) Lib. 2 C. I * 4+ 


(e) Lib.2c.15. (4) vid. Hobbes, De Cive, c. 9. I. 4. 
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(5) Add Conſtitut. Sicul. L. 3 t. 3. 
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Of Additional 


How many ſorts of Additions. | 

Additions properly belong to the Owner of the 
thing. 

How many ſorts of Frats, 

The young one of Beaſts belong to the Owner of 
the Damm or Mother. 


of Additional Acquirements. 


Cu av. VII. 


Acquirements, 


VI. How Buildings go aloxg with the Soil. 
VII. The Paper goes along with the Writing, 
VIII. The Canvaſs with the Picture. 

IX. The Purple with the Garment, 

X. Of New Models in Things. 

XI. Of whole Countries left by Waters. 


Things planted paſs with the Soil. 


OST of thoſe things which are ſubject to the 
Dominion of Men, have this common Affe- 
tion, That — do not always continue in 
the fame State, but abound with great variety of 
Wincrcaſe. Some of them ſwell their inward Sub- 
W-ince to larger Dimenſions, ſome receive external 
Improvements z others are attended with ſeveral 
ruits and Advantages of a different kind from 
emſelves; many rife very conſiderably in Value, 
: rom the Faſhion and Figure which Humane Indu- 
ry hath put upon them. All theſe additional Pro- 
Wits may be —_— under the general Term of 
WAcceſrons (1), and will, for the moſt part, fall un- 
Wer one of theſe two Claſſes: Thoſe which proceed 
Wpurcly from the Nature of the things, without the 
Wiliſtance of any Humane Act; and thoſe which the 
WL abour and Diligence ot Men, doth either wholly 
Y in part procure, 
II. Tis a general Rule in this Caſe, that whoever 
ps Owner of a thing, to him likewiſe belong the Ac- 
3 eſkcns of it ( 1): Which evidently flows trom the 
W'cry Nature of Property, and from the End for 
ach it was firſt introduc'd ; inaſmuch as the — 
efhon of many things would be vain and uſeleſs, 
ould the Fruits of them accrue to others; and the 
mmon Peace of Mankind would be very little 
Promoted, if other Perſons might challenge theſe 
Be provements with the ſame Right and Title as 
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XII. Of Fields belonging to Private Perſons, 


the Proprietor of the Subſtance to which they ad- 
here. It is needleſs therefore to derive the Domi- 
nion of Acceſtons from the Title of a Feigned Occu- 
pancy, by which we ſhould ſeem through the inter- 
vention of a thing belonging to us, to take poſſeſ- 
ſion of any After-improvement z or by virtue of 
which, a thing already our own, ſhould be ſuppoſed, 
on account ot its Pre-eminence, to make ſome o- 
ther inferior thing cleave to it, as an Appendage, 
III. The Increments (1), Multiplication, and Pro- 
fits of any kind of things are uſually ftiled Fruits (2); 
except that the increaſe of Animals hath the pecu- 
liar Name of Fetus, or the Breed. Fruits are moſt 
commonly divided into thofe of which the thing it 
ſelf is the proper Cauſe and Original, and thoſe of 
which it is only the Occaſion, The former are cal- 
led Natural : The latter Legal or Civil G. Amongſt 
the Natural, ſome ariſe from the bare Operation of 
Nature (4), without the Culture or Labour of Men: 
In others, we aſſiſt Nature's Strength (5), and render 
her more kind and fertile by our own Pains, whe- 
ther in a greater or a leſſer Proportion: On which 
account theſe are wont likewiſe to be term'd, The 
Fruits of Induſtry. As for Civil Fruits we fee In- 
ſtances of them in Uſury (6), Hire, Carriages, and 
the like. *Tis obſervable, that Fruits of the former 
kind, ſo long as they are not ſeparated from the 
thing whence they proceed, are look'd on as parts 
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| Mr, Barbeyrac's NOTES on Chap. 7.5 1. 
& (1) All chat our Authot means by this word Acceſſſones, or Acceſſions, may be loo 
incal or Foundation of the thing. . For to ſpeak with the Roman Lawyers; it ſignifies, Quæcunque aliis ad juncta, ſive adjecta, 
Weceſſinnis loco cedunt, Digeſt:1 6 tit 1. De rei vindic. leg. 23 $ 5. In truth, as Mr. Titius obſerves, Obſerv. 297. Our Author 
des not well to refer Additional Acquirements only to Primitive Acquirements. See 8 1 of the foregoing Chaprer. 
pears by the Examples there treated of, that we ofren acquire by the Right of Acceſſory things belonging to others. There 
re alſo ſeveral ſorts of Acceffories which incerpoſe without producing any Acquiſition themſelves, and which only gain an 
pporcunity of getting ſomerhing, either by the Conſent of Parties, or by virtue of ſome poſitive Conſtirurions of Law. 


| Mr. Barleyrac's NOTES on S 2. | 905 
(1) This Rule is very uncertain and imperſe&, and we may better put theſe two inſtead of it. I. If the addition made to 4 
ug belonging to us proceed from the thing it ſelf, or from any act of our own, and if coming otherways it belongs to no body, 
uirement, or at leaſt we can't be deprived of it upon the account of any other. 


'd upon as an Acceſſory, which follows the 


For it 


IT. But if che Thing or 
to another, it naturally follows, that there muſt be a kind of Com- 


+ ſo that one of us muſt transfer his Right to the other, tho' this does nor of- 

4 appen, for this Community ends, and conſequently the Additional Acquirement is then made, either by the mutual Agree- 
et of the parties, or by the Settlement of ſome poſitive Law, which ends the Difference according to the nature of the Cir- 
. Pr xims of Equity, Titins's Obſerv. 298, See alſo his Obſervations in Compend. Laute / bach. Obſerv. 1018. and his 
8 vatum Romans German. printed in 1709. l. 3 c. 5525, Ge. | 
Mr. Barbeyrac's NOTESOnS 3. 


10) The Roman Lawyers underſtand by Fruits, what remains over and above any recent Acts or Deeds. 


So they ſay, Fructus 


eductis expenſis, que qu erendorum, cogendorum, conſervandorumque eorum gratia fiunt, Digeſt. I, 5 tit. 3. De hereditatis 
B. 30 5.5. See alſo Cog. J. 7. tit. 5 1. de fructibus, Ce. leg. I. 

Author obſerves here, that that which is brought forth by a Beaſt, 8 
„and we likewiſe (as every one 1 uſe the ſame word, Fetus, in ſpeaking of Plants. I may 


has a particular Name given ic, viz. the Fetus, 


Beaſts, as Mt. Noodt ſhews us in his Obſervations, I. 1 c. 10. p. 35. 


de well e xpreſs'd in French, but imports, that they ariſe from a Right founded on the Law. 
ple, Food, Fruits of Trees that grow wild, Underwoods; the Oar of Mines, and Stones of Quarries. 


ne Roman Lawyers, Fruits hanging on the Boughs, which are not yet gathered or faln, but joyn'd with 
the Ground, Frugus pendentes pars fundi vident ur, Digeſt, I. 6. tits 1. De rei vindic, leg. 44 
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of it; but when ſeparated (7), they are conſider d 
as diſtinct Beings : But both kinds agree in this; 
That they belong to him who is Maſter of the thing 
trom which they flow. | 

IV. As for the Breed of Animals (1), it hath been 
generally determin'd, That they ſhould follow the 
Venter (2), and ſo ſhould belong to the Owner of 
the Female, not of the Male; not only for this Rea- 
ſon, becauſe the Male is for the moſt part unknown, 
but likewiſe, becauſe the Young was once a part 
of the Female, as it never was of the Male; and 
becauſe what the former contributes to the Birth, 1s 
much more conſiderable, than what proceeds from 
the Latter ; though we ſhould allow them to be e- 
qual, when look d 
the Queſtion here is not whether the exiſtence of the 
Calf is to be aſcrib'd more to the Cow, or to the 
Bull, but whether the Calf belongs rather to the 
Proprietor of one than of the other. Now the Male 
is obliged to little Trouble, ſo that his Service in 
this relpeck brings very little or no damage to the 
Owner : But the Female whilſt ſhe carries her Bur— 
then, is almoſt uſcleſs to all other Purpolcs, and be- 
fides requires, at this time, more than ordinar 
Care and Charge in the keeping: Therefore, at leaſt, 
the Owner of the Male camot pretend to fo much 
Merit as the Owner of the Female. Eſpecially, 
ſince one Sire is ſufficient for a great number ot 
Breeders. Yet in c.ſc a Man keeps Males purely 
for this Uſe, *tis but juſt he ſhould receive ſome 
8 from others who ſhall deſire to employ 
them (a). 

v. It is likewiſe a common Rule (1), that things 
planted or ſown ſhall go with the Soil; becauſe they 
are not only nouriſh'd by it, but growing into a 
moſt ſtrict Union, are made, as it were, parts of the 
ſame Body. For which Reaſon it is farther required, 


Fetit. leg, 29. $ 31, 32. 


duceth. In pecudum frudtu etiam fetus eft, ſicut lac, pilus & lana. 


De rei vindic. leg. 5 S$ 2. See the ſame Title in the Code, leg. 7, 


here. 
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that they ſhall have taken Root; they belong 
1] 9 heir firſt Owne „ din honeſt 
till then to their firſt Owner (2). Yet Grutin, / 0 
3s of. opinion, That this Appointment proceed; oy = 
rom Poſitrve, and not from Natural Lam: K more 
+ . . 0 W 5 fimce the * 
nouriſhment of. a thing already exiſtent being uo n, to pa) 
than a part of that thing, the Lord of the $qjl * 1 
only pretend to a part in the Right over it; which 1. a Oro 
turally ſpeaking, cannot take away the Right of 1 — 
who own'd the Sced, the Plaut, or the Tree : Aud then. the uſ 
fore in this Caſe the thing mnſt be held in comme 2 
them both, But notwithſtanding what is thus ch. _ 
jected, the Roman Laws in giving the former Jude. bor tne 
ment, went on very good Reaſon. For they did Sg 
| not hereby deſign that the Owner of the Seed. t. wo 
barely as Natural Caufes : For Pl he T id CY laxted 
on barely as Natural Caufes : For Plant, or the Tree, provided he acted with hone j 
Intention, ſhould ſuffer an utter loſs, nor do th fould 
forbid but that the two Proprietors may, if = 
pleaſe, hold the thing hencetorth in common, 2. wy H 
cording as the. Uſe and Benefit of the Ground q * an 
the one fide, and the Worth and Excellency of te = 5 
Plant on the other fide, ſhall aſſign them their fix + tp 
Proportions. But becauſe they would compel ng ; Vi. * 
Man to hold on in a common Poſſeſlion againſt hs ie be 
Will, and becauſe ſuch things as theſe are ina g n 
ble of Diviſion, therefore they take the Queſticm b - * 
be, Whether it will not be more equitable to afſivnthe "i cert 
whole thing to one of the two Proprietors, with ths pit (1 
Burthen, That he ſhall be oblig'd to pay the othe ade. 
the value of what he receives from hin1? Now here, i v it. 
ſince it happens moſt frequently, that the thin als. it 
we {peak ot being cloſely knit and faſten'd to the Due mel 
Earth about them (3), cannot conveniently be tu Wii. fit 
planted, or be any way prelerv'd out of their Place, Mie like 
it was thought fit to ordain in general, that thing ice: by 
ſet or ſown ſhould go with the Soil; yet fo, as tht en, © 
the Lord of the Soil ſhall ſatisfie the other Pam cer of 
for his Seed, or his Plant, in caſe he acted like an 
(7) So the Civil Law, Prediorum, urbanorum penſion? g, pro fructibus accipiuntur, Digeſt. I. 22. tit. 1. De uſuris uibus, . (Y. * 
leg. 36. Opera quoque ſer vorum in eadem erurt cauſa, que ſunt penſiones item veAture navlum & jumentarum, [ 5. 4 be len 3 | 
Without 
Mr. Parbryrac's NOTES on 84. | 24 
: ( 10 The Roman Lawyers do not reckon the Children of Slaves among Fruits, becauſe, according to the Principles of the d b er Man 
icks, it is abſurd to look upon an Humane Creature as a Fruit, for whoſe uſe Nature has allotted all other Fruits which it . dwed it 
eth. 5 Partus vero ancills in fructu non eſt——— abſurdum enim uiitbun Wl : 
h'minem in frictu eſſe, cum em nes Fuctus rerum natura gratia hominis comparaverit, Inſtit. I. 2. tit. 1. De reram diuiſ. &c. 5 5. * 
c. 8. 8 7. following Others ſay, cis only becauſe a Female Slave is ordinarily bought to do the Service ſhe is able, and not hi | (1) Th 
Children into the World. Quiz non temere ancille ejus rei cauſa comparantur, ut pariant, Digeſt. I. 5. t. 3 De hare 47 petit. lg. N. | „ie 
in init. See alſo Vinnius upon that part of the Inſtitutes, which we have cited a little above. AS: ; * fattum 
(2) So the Law appoints, Si equam meam equus tuus pregnantem fecerit, non eſſe tuum ſed meum, quod natum eſt, Digeit. 1.6 b.. | he 12 3 
5 0 
Mr. Barbeyyacs NOT Es on 8 5. e 
(1) The Roman Law is, Si Tes alienam plant am in ſolo ſuo poſuerit, ipſius erit, & ex diverſo ſi Titius ſuam plantam in A TA neque 
ſo's p ſuerit, Mevii p/anta erit. Si modo utroque caſu radices egerit, ante enim quam radices egerit, ejus permanet, cujus ea. WW VNCTY 
Qua ratione autem plante, que terre coaleſcunt, ſolo cedunt, eadem ration? ſrumenta quoque, que ſunt ſata, ſolo cedere intelligunin, 77 fs 
Inſtit l. 2. tit. 1. 8 31, 32. As for a Tree whoſe Roots ſpread into our Neighbours Field. See Mieron. Magius Miſcell. 4. 7. And building i 
Mr. Titius on Lauterbach. Obſerv. 1020, as alſo a curious Diſcourſe of Mr. Thomaſius's, De Prat io a ffectionis in res fung b les n eddy rece 
dente, c. 3. 8 63. This laſt from $38 co the end of the Chapter, endeavours to ſhew that rhe Roman Lawyers are very confusd Necut ur 
in determining the Caſes, which preſented themſelves about this Matter, becauſe they have argued upon ſubtle Principles, t urſe hes 
ther than by an attentwe Conſideration of the nature and uſage of things, or upon that plain Rule which Mr. Thomaſius lay Duner of « 
down, viz. That we ought to conrent our ſelves with an Equivalent in ſuch things as are capable of re-placing (res fia. ibi lade uſe & 
and that they ought nor to be prized in this Caſe, as is done to him to whom they belong, for ſome particular Love co them. N in þ 
(2) The Roman Lawyers add this Reſtriction about Trees and Plants, as appears from the place of the Inſtitutes, which 1 he Witt. 
quored in the foregoing Nore, and better by this Law of the Code, Si quis ſciens alienum agrum ſevit, wel plantas impoſuit, n. þ defign v 
quam he radicibue terram fuerint amplex e, ſ lo cedere rationis eſt, J. 3. tit. 32. De rei vindic. leg. 11. And indeed, the mea > lately aft 
gathering the Grain which was once ſown. The Law which Vinnius quotes, Digeſt. I. 22. tic, 1. De uſuris, &c. is of 00 w (3) x: 
: | 5 
(3) Nr. Thymaſing in the Diſcourſe before quoted, ſays, that theſe ſort of things are of that nature, that they may he reſtor® rer * 
either by other things ot the ſame kind, or the ir value may be given in Money. There are but few people but will be conte (a) Core 
ted to recover them in that manner, and ic rarely happens, that there is any particular Reaſon which may make Men 0 ial "Tam, pf 
upon recovering what is planted or ſown in the fame kind, We muſt add this Conſideration to thoſe of our Author. * ac! 
(41) Add Ziegler ad Gret. l. 2 c. 8 .. 18. & Felden, ibid. (5) Lib. 2 c. 8 ſ. 28. * le, 
: 4) Lex | 
Home 
(1)Liters 
in chart, 


„e 


k Of Occupancy. 


183 


Ci\ b. VI. 


honeſt Man (4). Yet if a Perſon lows my Field 
with a meancr Grain, when I delign'd it for one 
more generous, here I don't ſeem oblig d ſo much as 
to pay him for the Sced; it being really a damage 
that my Ground is like to afford ſo ignoble 
4 Crop. But ſhould the Plants admit of being 
removed. eſpecially it they be more in value than 
te uſe ot the Soil amounts to, it would, no doubt, 
be equitable that the Owner of the Plants ſhould be 
allow'd to take them away, only paying the other 
tr the uſe of his Ground. On which Point the Law 
of Solon is remarkable ; He commanded (Jays Plu- 
tarch, in Sl. p. 91. Ed. Vech.) that every Perſon who 
lanted the common kinds of Trees in his own Ground, 
Bold ſet them at fre Foot diſtrnce from hs Neigh- 
tours. But that he who ſet a Fig-Tree, or an Olive-Iree, 
ould enlarge the diftance to Nine-Feet; becauſe theſe 
ot only cat a longer Root, but are very miſchievous 
when they ſtand too near ſome others; either by draw- 
in away the Nouriſhment from them, or by ſending out 
1 Steam offenſive and hurtful to them. 

VI. Moſt of what hath been here offer'd may like- 
riſe be applied to the Caſe of Buildings, raiſed ei- 
her on the Ground, or out of the Materials of o- 
her Men, Indeed it the Structure be Movable, 
tis certain the Lord of the Soil can claim no Right 
to it (1); provided it be removed, and ſatisfaction 
ade him to the value of what his Ground ſuffer'd 


4 


Ny it. If another builds a Houſe with my Mate- 
Pials, it is commonly beſt for me to receive the Va- 
Nue rather tian the things themſelves ; ſince what is 
Pius fitted to one Building, will not ſerve again for 
Whe like Uſe. But it the Materials are not preju- 
Wiced by being thus applied, and I have occaſion for 
em, and cannot convenicntly furniſh my ſelf with 
ther of tie {ume kind, then I ought in Equity to 


to me, t 
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be allow'd the privilege of ſeizing them for my 
own Service. And though this is forbidden by the 
Law of the Twelve Tables, yet they relieve the 
Owner of the Materials another way, by grantin 
him an Aon for double their Value (2). In Caſe 
a Man builds with his own Materials upon another's 
Ground, if he knew what he did (3), it ſeems hard- 
ly poſſible but that he muſt have had a diſhoneſt De- 
ſign; and it being preſum'd that he purpoſed to 
{teal the Ground, the Owner of it doth not ſeem ob- 
ligd to pay the Price of the Materials, or the Hire 
of the Workmen; or to permit the other Party to 
pull down, and carry oft what he brought thither. 
(a) It there was no Knavery in the Deſign, and the 
Building cannot be removed without being utterl 
demoliſh'd, the Roman Laws Enact, (4) That it 
ſhall go along with the Soil; yet ſo, as that in caſe the 
Builder be in Actual Poſſeſtown, the Lord of the Soil 


ſhall pay the Price of the Materials, and the Expencę 


of the Work (b). For though the Pile which is 
raiſed be for the moſt part of greater Value than the 
Soil and Surface on which it ſtands, yet they judg'd 
it inconvenient, that an immovable thing ſhould 
cleave as an Appendage to another, which, at leaſt; 
if taken to Pieces, is Movable. Yet ſtill, if the 
Owner of the Ground can conveniently be without 
the Spot on which the Building is erected, and can- 
not 1 well purchaſe the Building it ſelf, it ſeems 
moſt reaſonable that upon receiving the worth of 
his Ground, he ſhould leave the Building to be en- 
joyed by the other (c). 

VII. But when the Roman Lawyers extend this 
Rule, That things built and ſown ſhall go with the Soil 
to Papers and Parchments, we cannot ſabſcribe to 
their Opinion (1). As it when I with a good and 


honeſt 
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ene 
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th fattum Ser, See alſo J. 6. tit. 1. De rei vindice. leg 38. 
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(H. we muſt here obſerve this. For if there was a knaviſh deſign in him who planted or ſowed, I mean, if he knew that 
e Land did not belong to him, he deſerves ro looſe both his Labour and Goods, becauſe he has mixed them with the other. 
"ithout this every Man would be expos'd to ſee his Land ſown or planted with Trees by ſome other, who would leave it, be- 
Wule he can't enjoy it himſelf, Sce the Law of the Code cited above, Note 2. and Inſtit. I. 2. tit. 1. 8 32. We ſhall add a Re- 
Wick made by Thomaſius, Inſtit. Juriſprud. Divin. 1. 2. c. 10. $ 227. which is this, when a perfon wich a good deſign ſows ano- 
cr Man's Field, it there happens a great dearneſs of Corn, Equity obligeth the Maſter of the Soil to permit the perſon who 
Woved ir, to take the Crop, and be contented to accept of Satis faction for the uſe of the Ground, 

| Mr. Barbeyrac's NOTE on 5 6. 
(1) This is determined in the Digeſts, J. 41, tit. 1. De acquirend. rerum Dominio, leg. 60. Titius horreum frumentarium novum, 
x tabulis l gneis faium, mobile in Seii predio poſuit. Nueritur, uter horrei dominus ſit * Reſpondit ſecundum que proponerentur, non 


(2) This Aion is call'd, adi de tigno junfo, underſtanding by tignum, all fort of Materials for Building. The Reaſon why 


„e Tables fo order d it, was, to hinder, that a Building, which was a great Ornament to the City, ſhould not be demoliſh'd 
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Cit 
(1)Liter s 


dude uſe of the Materials, not knowing that the Materials belong'd to another, See Arn. Vinnius upon this place. But Mr. Tho- 
3 =. in his Diſcourie already quoted, De pretio affetionis, &c. c. 3. & 59, &c. maintains, That Trebonianus in compoſing the 
der, mitapprehended the ancient Lawyers, and the ſenſe of the 12 Tables, which ſpeak only of him who builds with an 


| lately after chat, De furtis. See alſo Jan. Vincent. Gravina's Orig. Fur. Civil. I. 2. p. 356, 357. 


42 + ; 3 . N 4 , : » k . - | 
cl cut; a, quod & liſicaverit temere in eo ſolo, quad intelligebat alienum eſſe, Ibid, See Digeſt. I. 41+ tit. f. De acquir. rerum 


(2) Lex Lin,obard, I. I tit. 27. Sect. 1. (b) Edid. Reg. Theodorie. c. 137. (c) Comp. 1.7. ſ. 10, 11, 12.D. de A. R. D. 

5 Mr. Barbcyracs NOTES on 5 7. PD 2 1 
a 2% % licet aure int, perinde chartis membraniſque cedunt, ac ſolo cedere ſolent ea que inedificantur, aut inſerunt ur, ideog; 
My % Tembraniive tæn carmen, vel hiſtoriam vel orationem Titius ſcripſerit hu jus corporis, non Tit ius, ſed tu do minus eſſe vide- 
FO *NETito ters 194 ee, tuaſve membranas, nec imperſas ſcripture ſolvere paratas ſis potuit Tit ius ſe defendere per excep#io- 
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honeſt Intention have wrote ſomewhat on another 
Man's Paper, I muſt be oblig d immediately to reſign 
it to him, only receiving ſome Conſideration for 
my Pains in writing. But rather, ſince commonly, 
the Writing is of more worth than the Paper, tis 
much the faireſt Method, that the other ſhall reſt 
fatisfy'd with being paid for his Paper (2). Eſpe- 
cially, if we reflect on what ſome have added, not 
without Reaſon ; That Paper being uſed, doth, as it 
were, die and periſh; and that therefore writing is 
of a quite different Nature from Building. For the 
true and proper Eſſence of Paper ſeems to remam 
no longer than it continues clean and fair, ca able 
of admitting any Characters. When 'tis once fill'd, 
it paſſeth in the Name of a Book, a Letter, a Roll, 
or the like. Therefore writing Paper, 1s in this re- 
perk, loſt and dead to me, that I have no longer 
t 


ä 


e power of committing to it what I pleaſe. And 


hence, if I do but receive the Value of it, I have 
no cauſe to complain, ſince I can furniſh my felt 
with new, which will ſerve my Occaſions as well. 
VIII. They are more in the Right, when they de- 
termine (1), that the Table ſhall 10 along with the 
Picture (2); the latter being uſually of tar greater 
Value than the former; and it being eaſie for a Man 
to part with ſo commion a ung, upon receiving its 
Price. Yet this very reaſon ſhews, that in ſome 
caſes Equity will direct a contrary Deciſion. As ſup- 
ſe a Vulga Dawber, whoſe Skill never carried 
im beyon ] 
Colouring upon ſome precious Wood , which we 
ſhould gladly reſcue as ſoon as oſſible from the In- 
jury it ſuffer'd: Or if ſome awkard Figures ſhould 
be cut in Plates of Gold or Silver, or in Pearls and 
Gems. As it would be an unparallel'd Impudence 
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a Sign- poſt, ſhould have laid his vile 
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for a Raſcal that rubs his Bruſh upon my Wa 
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nem doli mali, ut iq; fi earum char tarum, membranarumve prſſcſſtnem bona fide nactus eſt, Inſtit. I. 2, tit. 1. 5 33, See Note 22 upit 
5 ſollowing. This place, ſays Mr. Daumat in his Civil Laws in their Natural Order, Part 1. J. 3. tit. 7. Sect. 2.615, ought to l 
underſtood of ſome other Matter more precious than the Paper, or of a Writing that is not more worth than the matter on whitl 
the Writing is, being uſed by the Writer, as what is written upon waxed Tables, to be blotted out afterwards. But as ft 
writing upon ſuch Paper as ours is, he ſays, that the Owner of the Paper does not become the Owner of the Writing, be it l 
much only as a bare Letter, and much leſs, if they are Writings or Acts of ſome conſequence. This Explication {alves ia pat 
the Abſurdity of the Deciſion of the Roman Lawyers, bur the Misfortune is it has no Foundation. The Text is roo cleat to adi 
of a favourable Interpretation, and nothing can better prove that the Notions which the Roman Lawyers have framed of whuts 
to be look'd upon as an Acceflory, are falſe and very ill connected together, fince they make a clear different Deciſion un 


Painting, although they be exactly the ſame. 


(2) Francis Hotman ;, and it comes to the Rule of Mr, Thomeſins ſpoken of before. See his Diſcourſe, De Pre tis affediuii &. 
0. 3. 5 65, 66. And Vinnius upon the Paragraph of the Inſtitutes, which I have fer down in the foregoing Note. 


Si quis in aliena tabula pinxerit 


(1 
WN. in acc eſſiorem viliſſinæ tabulæ cedere, Inſtit. I. 2. tit. 1. 5 34. See Thomaſiuss Diſcourſe, 5 67. and Mr. Titiuts Ju PF 


vatum Rema no- Ge man. |. 3. c. 5 68 55, Ce. 


(2) Moſt Lawyers pretend here, that as to what hath been ſown or built in another's Ground, a good deſign is neceſliry® 
give right to recover and preſerve the Canvaſs, paying the value of the Cloath to him to whom it belongs. And indeed, Juſina 
or rather Tribonian tells us in & 34. before quoted, Viigue fi bone fidei poſſeſſor ſuit ille qui pifturam impoſuit. See Vinnius aboit 
But to me this Deciſion ſeems to deſerve Amendment. The Matter on which we paint, as well as that on which we write i fh. 
ally of a ſmall value, ſo that we can have little reaſon to ſuppoſe an ill deſign, and that it can happen very rarely, and whe" 
evidently appears, the Principle that hath produc'd it can never be ſo ill, but he muſt ſee ſo much Worth as to deſerve 1 mt 
greater Value than can be'ong to him, and ſo nor deſire that the thing which it is incorporated with ſhould be returned to f 
true Owner, So that unleſs ſome extraordinary Circumſtance aggravate the Fat, Equity, in my Opinion, will engage ciel 
Man to be content to recover the value of the Paper, the Canvas, or the Board, or at leaſt by preſerving the Picture or Wi 
ſecure the Painter or Writer from loſing his labour, or depriving him of the things, which not being poſlible to be reſt 


would be abſolutely loſt as to him, with all that depends on it. 


(1) Si alienam purpuram veſtimento ſuo quis intexuerit, licet pretioſior ſit purpura, tamen acceſſionis vice cedit veſtimento, ib, * 

(2) The Roman Law does not relate here the Caſe of Specification, of which our Author ſpeaks in the following Paragraf® 
But in both Caſes we may ſay with Mr. Thomaſius, that it ought to be indifferent to the Owner of the Purple, whether he 
ſtore che Wool, or Cloath in kind, or gives him another like ir, of the ſame Nature, and ſame Price. So that it is juſt, chat e 
content himſelf with this Equivalent, knowing, that the other has ated with an honeſt intention. : 

(3) The Text ſpeaks the contrary expreſly, ſaying, That without which another can't exiſt, and which ſupports it, 15 
may tay phyſically, The Author here through inad vertence has confounded the Principal with the Acceſſory. : 

(4) As the Roman Lawyers affirm, ſaying, In omnibus igitur iſtis, in quibus mea res per prevalentiam, alienam rem trabit, 1 
qe ejhcit, ſi eam rem vindicem, &c. D geſt. I. 6. tit, 1. De rei vindic, leg, 23. 5 4. There went before immediately, Sed ney 


t, ei rei cedi, q ſine illa eſſe non poteſt, 5 3. 
(4) Lib. 38. D. de rei vindic. 


(6) Vid. lib, 6. tit. 1. D. de rei vindic. 


that account to claim my Houle. Nay an * 157 
ſince this Labour was perform'd purely for his ce , 
Humour, he can hardly require to be paid "tp = fol 
Work, unleſs perchance the Owner of the Houſe be AN 
in ſo good Circumſtances, as that we may think Nicht { 
would willingly have put himſelf to ſuch an . e G0 
pence (a) (b). on flu 
IX. The ſame Lawyers declare (1), that Pwy, Wi: hip) 
applied to, or engraffed on another's Garment, fl ich 
go with the Garment, however the former may = TT 
ceed the Value of the Latter. Now this mz 1 rietor 
underſtood two ways; either that a Perſon ſhall i. Mut 
terweave among his own viler Thread ſome Purge Mette 
Yarn belonging to another (2), or that he ſhall & Mt 
another's Purple Cloth to his own Garment, Inte evient 
former caſe there is ſcarce the leaſt doubt, but thy aſe tiw 
the Cloth thus made ought to be judg'd to the Owne ning, 
of the Purple. For that without which ande . Con 
thing cannot exiſt (3), and which is, as it were ret 
the Natural Ground to ſupport and uphold it. jes, uf 
not always to be look d on as an Acceſion to that 0 he Vu 
ther thing (4); but we ought by all means to tak erlons 
the Value of each thing into the Account; ſo thy to be 
if they are equal in all other Reſpects, that wid ne Sh. 
is more precious ſhall draw to it that which ig 
Indeed if we ſpeak of the Phyſical Concomitnf vn 
or Adherence of things, it is neceſſary that Wl BE 
ſhould go along with another which cannot be wit , 
out the other; or that the Adjun# ſhall follow et in 
Subjeck. But in aſſigning the Property of thing Pan (: 
where we are chiefly to conſider the Price and : or 1h 
Uſe of them, and how eaſily a Perſon may bear ie Mer Pa 
want of fuch or ſuch a part of his Poſſeſſions; tix WD") A 
reaſon cannot always prevail. Wo Ris 
N —_ VT 
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Clap. VII. 


As for what Gyotius (a) afhirms in this matter, 
That for the greater part to ſwallow up the le[s, is na- 
val only in Fact, not in Right; we allow it under 
Ine following Senſe. In Fact what is ſtronger may 
raw to it ſelt What 15 weaker ; but 'tis not always 
4t{nl or Juſt, that a ſtrong Man ſhould carry off 
Goods of his weaker Neighbours; or that a Per- 
en ſhould loſe a thing of his own which is leſs, it 
bapppen to be join with ſomewhat of another s 
which is greater. For he who hath but the twen- 
ticth part in a Ficld, is as much a Lord and Pro- 
drictor, as he who hath the other Ninetcen. But in- 
cd the Queſtion we are now upon is not ſtrictly, 
ther he who hath the greater part in a thing, 
wht on that Score to gain the leſs; but what Ex- 
(dient may be found out to decide the Buſineſs, in 
iſe two Perſons happen to be Joint Proprietors ol a 
ine, which they are unable or unwilling to hold 
FW: Common, or to divide. Now here certainly the 
ire thing ought to be adjudg'd to one of the Par- 
ics, upon Condition that he ſatisſie the other to 
he Value of his Share. And which of the two 
efons ought, in this caſe, to carry the whole thing, 


" R__ ty» ” 25 wE — _ 77. AD. ee E. 


Share above the other, and from conſidering 
iu of the Men is in the greateſt want of that 
Wor which they conteſt. Thus ſuppole a Man to 
Wc us] ny Purple in a Garment tor hunſelt, tho' 
ly the Purple be of much the greater Value, 
Tet twill be my beſt way to leave him his Gar- 


„ *C * 


b Dent ſaſe and whole, upon receiving Satisfaction: 
8 or ſhould the Garment be taken to Pieces, the o- 
Sr Party muſt needs be endamaged; and where's 
+ WS) Advantage in receiving my Cloth when reduced 


0 Rags? And as for the whole Garment, this be- 
ig already fitted to the Body of another, is com- 
only dilproportion'd and unſerviceable for mine. 
indeed in all the Compaſs of this Subject, it is 
ore eaſie to judge what's fit and equitable from the 
onfideration of particular Caſes, than from any 
Wencral Deciſion. 
. As for Specification (1), or the turning a thing 
to ſuch a Form or Shape, we are firſt of all to 
ſerve, that it cannot ſtrictly and properly be 
led amongſt the Originary ways of Acquiſition ; 
cr ſince in the Courſe of Nature nothing can be 
Pace but out of ſome Matter before exiſting, we 
Pet to enquire whoſe that Matter is. If it were 
ur OWN, then upon the introducing of a new Shape, 
Dominion {11 continues, If it were no Body's, 


4 Wy * a” * * 


0 © e would obtain the Dominion of it by the 
id CL 731 >> I a 

" cent Act of Occupancy. But if it were another's, 
lr 1 


to be dctermin'd from the Price and Excellency ot 


then the Queſtion lies, Whether 'tis now to be ad- 
judged to the Owner of the Matter, or to the Au- 
thor of the Form? On which point the old Maſters 
ot the Roman Law being divided (2), at length they 
came to this middle Reſolution; That it the Form 
could be reduc'd to the firſt Rude Maſs, then the 
thing ſhould go to the Owner of the Matter; if 
not, to him who gave it the new Shape and Figure. 
Some have thought this Diſtinction to be founded 
on moſt evident Reaſon; Becanſe, ſay they, when 
the Shape cannot be thus un-made, the thing jeems to 
hade utterly periſhed, and ſome new being to have riſen 
in its place: Wherefore it ought, in this Caſe, to be 
adjudged to him who cauſed it to exiſt under this new 
Form : I hereas, when the Figure may be reduced to 
the firſt Lump, then the thing is ſuppos'd ſtill to exiſt, 
and not to have periſh'd at the arrival of the new Form, 
and conſequently not to have chang'd its Owner, O. 
thers, on the contrary, are of Opinion, That the 
whole Buſineſs turns on this Iflue, which of the Two, 
the Matter or the Form, 1s higheſt in Value (b) (3). 
In our Judgment, neither of theſe Determinations 
can with Equity be apply'd to all Caſes; but the o- 
ther particular Circumſtances ought likewiſe to come 
under Conſideration and Regard, Thus ſuppoſe a 
Man hath made Wine, Oil, or Bread out of my 
Grapes, Olives and Corn, or hath taken my Honey 
and Wine to mix in a Compound Liquor, why ſhould 
he have a Right to the Forms thus produced rather 
than I, only becauſe they cannot be reſtor'd to their 
Original Matter? Theretore, if the things of which 
we are ſpeaking, will admit of Diviſion, they ought 
to be parted according to the Value of the Matter, 
or the Labour in working out the Form. Yet in caſe 
the Owner of the Matter hath Occaſion to enjoy 
the thing entire, we think that his Claim ought on 
all Accounts to be preferr'd to that of the Faſhioner. 
Thus, if a Man caſts or ſhapes a Work out of ano- 
ther's Metal, where the Form is much more precious 


than the Matter, tis but fair that however capable 


the thing is of being brought back to its $ig=a 9m 
yet it ſhould be left in the Poſſeſſion of the Faſhio- 
ner; provided he either reſtore the like Metal in 
Quantity and Kind, or pay the juſt Value of it. 
But a contrary Deciſion ſeems moſt reaſonable, it I 
had deſign'd that Metal for the very ſame Work, of 
which I ſtand in great Neceſſity, and cannot pro- 
cure new Metal tor that Purpoſe. For here Equity 
will favour the Owner of the Matter, though the 
e or Make ſhould, perchance, tar excel in 
Value, 


— 
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it loc, Q 21. 
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Wii) v . Mr. Barbeyracs NOTES on S 10. 
=P Crtin (in his Indie) defines Specification to be the Introduction of a new Form in a Matter belonging to another. 
1 | Quum ex aliena materia ſpecies aliqua fafa fit ab aliquo queri ſolet, quis eorum raturali ratione Dominus ſit 2 
r Et paſt multam Sabinianorum C Proculianorum ambiguitatem placuit media ſententia exiſtimantium, fi ea ſpecies ad priorem 
HH reduci poſſit, eum videri dominum eſſe, qui materie Dominus ſuerit, ſi non poſſit reduci, eum pot ius intelligi dominum 
dc vas conflat un poteſt ad rudem materiam eris, vel argenti, vel auri reduci, vinum autem, vel oleum, vel fumen- 
| 2 vel olives, vel ſpicas reverti non poteſt, ac ne mulſum quidem ad vinum vel mel reſolvi poteſt. Quod ſr partim ex ſua 
„„in ex aliena ſpeciem aliquam fecerit quis, veluti ex ſuo vino & melle aliens mulſum miſcuerit, aut ex ſuis & alienis me- 
aut collyrium, aut ex ſua lana & a'iena veſtimentum fecerit, dubit andum non eſt, hoc caſu eum eſſe dominum 

"mn ſolum operam ſuam dederit, ſel & partem ejuſdem materie preftiterit. 
n and general Rule which can be given here, is Mr. Thomaſius's before-mentioned, according to which 
» OT the Work which ariſech from two things belonging to two Perſons, uſually appertains to him that brought it in- 
2ecauſe Matter for rhe moſt part is of that Nature, that it may be reſtored either in itſelf, or by its value in 
ive, 2x ll r. oe be ſomething produced by Labour, for which we have ſome particular reaſon to prize it above its juſt 
Wore 6141 1 Ives Cup given us by a Prince, which we have made into a Baſon, the Owner of the Cup ought to be con- 
Wot ter Cup of like Weight, or with the value of it. For if he ſhould give him the Baſon, or make it again into &4 
d will not nevertheleſs be the ſame Cup which the Prince gave him. 


— 


The ſumm of all is this, if he that 


a Baton, knew that the Cup was another Man's, the true Owner may make him pay for the Cup according 
See the Diſcourſe, De Pretio affecionis, &c. c. 3. S 43, Ce. 
(5) Vid. Connan. Comm, Jur. Civ. J. 3. c. 6. 
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Others conceive, that in the caſe before us, we 

ought farther to enquire, whether the Power which 
the Matter had to receive a particular Form was 
near or remote : If the former, they think the Owner 
of the Matter ought to be preferr'd, if the latter, 
the Faſhioner. For Inſtance, That it a Ship be thus 
made out of the rough Wood belonging to another, 
then it ſhall go to the Builder; but if the Timber 
were before fitted and prepared for the building a 
Ship, then the Ship ihall go to him who own'd the 
Timber. That, it a Man works my Woot into a 
Garment for himſelf, he ſhall keep it when he hath 
done; but if he cuts a Coat out of my Cloth, I have 
a Right to challenge the Coat, and to refuſe any 
Equivalent : That, a Medicinal Compoſition, if the 
Ingredients were before perfected and prepared, 
mall go to the Owner of thoſe Ingredients , it not, 
to the Author of the Compoſition. But neither will 
this Diſtinction alone be always agreeable to the 
Rule of Equity : For if I hold any ſuch Matter in 
my Poſſeſſion, whether rude and unwrought, or whe- 
ther fitted or diſpoſed to receive a Form, which I 
either keep for ſale, or elſe have in ſuch abundance, 
as to be ſtill furniſh'd for my own Occaſions, there's 
no reaſon why I ſhould not leave ſuch a thing to 
the Faſhioner of it, upon his refunding the Price 
of the ſaid Matter. But if I have deſign'd any 
quantity of Matter to my own particular Uſe, and 
have no Convenience C« procuring the like, then 
the want which I am in, turns the Favour of my 
Sentence on my ſide, though perhaps the Matter was 
only in potentia remota, had only a diſtant Capaci- 
ty, not an immediate Fitneſs for this Work (a). 
Nay, though a Man jhould trame a thing partly out 
of his own Matter, and partly out of another's, yet 
even this doth not in all caſes make it indubitably 
certain, that the thing ought to be aſlign'd to him 
that made it, on this Reaſon ; becauſe the Shape 
and 4 ag is not only owing to his Pains, but he 
likewiſe contributed part of the Matter: For, it 
may be, his Pains were of little worth, and likewiſe 
his part of the Matter inconſiderable, ſo that the 
Matter belonging to the other Perſon exceeds both. 
And again, there are ſome things which take up a 
certain quantity of Matter, fo that in any degree 
to leſſen it, renders it unſerviceable, if not abſo- 
lutely, yet however to that particular Deſign. In 
this caſe Judgment is to be given for him who ſtands 
moſt in need of the thing thus framed. 

As for what remains, Grotius's Aſſertion (b) is 
univerſally true, That ſince things conſiſt of Matter 
and Form, as their Conſtituent Parts, if the Matter 
belong to one, and the Form to another, there natural- 
ly follows a Community to each, according to their re- 
Jpedive Proportions (4) : Fuſt as a whole Body compo- 
Jed by the mixture of two Parcels of Matter of the 
fame kind, is common to the two Owners (c). But 


when a thing can neither conveniently be held in com- 


mon, nor divided, then either poſitive Laws or Equity 


— 


Book I Cn 


1 „„ 
muſt determine which Party ſhall reſign the wh, 
the other, upon receiving the Value of his Shave (4 Diſtinct 
It is ſtill in all caſes to be enquired, Whether 0 Or CNCO! 
Perſon who beſtows a Shape on another's Aa, e . 
doth it with an Honeſt or with a Diſhoneſt b. Alcaſure 
ſign? For he who acts thus out of a Knaviſh . Miſt pre 
ciple, can by no means pretend that the thing E He nat 
longs to him rather than to the Owner of the Fr Bounda! 
ter, though all the former Reaſons ſhould cf, eare 
that is, though the Figure ſhould be moſt Vat Mole ot 
ble, though the Matter ſhould, as it were, he 10 tween t 
and ſwallow d up in the Work, and though he fh n to 
be in very great want of what he had thus mD hc! 
ed. For the Pune part of the two doth not by tt ha 
to it ſelf the leſs, barely by its own Virtue, h © 
its own Account; but there is required farther im MI r ti. 
probable Ground and Plea in the Owner of that "m tl 
which exceeds, on which he may build his Chan Þank o 
Hence, 1t a Man out of wilful and — Fam BR" wu 

meln 


puts a new Shape on my Matter, that he may h 


it aug M 


this means rob me of it, he neither gains any Right tely te 
over the Matter by this Act, nor can demani ec 
me a Reward for his Labour, any more than a Thi A the 
who digs through my Walls can defire to be e 
for his great Trouble in making a new Door intony s, fin 
Houſe , or than one can deſire a Fee, who brag „ a 
an Impoſthume otherwiſe Incurable, with a 8a |< 
that he defign'd for my Death; or than Au˖ et 
could have ask'd a price for painting the Horſs + + ** 
firſt Stole. And all this doth not proceed from ay Wi ake dn 
politive Conſtitutions, but from * very Dia at bo 
and Appointment of Natural Reaſon (0, tho AR,” wy 
Nature doth not determine any particular Pera . . 
in the Caſe. For to have exercis d ſuch a Villa WR" 
Gratis, is not properly a Puniſhment : And on 1+ AF" * buy 
other had, tis moſt juſt and reaſonable that I h q 
not be oblig'd to pay a Man Wages for endeayou: Owl 
ing to do me a Miſchief FEY 
aNIGES | 

IX. What the Ancient and Modern Lawres WF. 70 
have ſo laboriouſly deliver'd concerning Incremet WF. - 
by Rivers, depends for the moſt part, not ſo ma = 
on any conſtant and natural Reaſon, as on the pr WA. . 1 1 
ſitive Ordinances ot particular Nations: And tier Wi FITrN 
fore we may be allow'd to uſe more Brevitij c: FE 
this Subject. F 


The Two Chief Enquiries made in the Caſe | 
fore us are, Firſt, Whether the Rivers by thus ſect 
ly forſaking their Banks, do add to the Doninin 9 
whole Territories? And, Secondly, Whether they i. 
prove in the like manner, private Eſtates © | 

The former Queſtion is of greater Moment, in 
much as it may often prove the Occaſion of gat 


10960 
A pon th. 
uch; 
tha 


© © A Ss (a 7 
Controverſies between Nations; it being uſual H 1. 
Rivers to lie as the common Boundaries of differ" M (or 


States. Now when ſuch a River hath any way ® 
ter'd its Courſe, the Point in diſpute is, Whether the 
Limits of the Seigniories are likewiſe chang d, 1 


(4) The Latin is, Si duorum materie ex voluntate do minorum confuſe ſint, totum id corpus in/que come 

. 8 N quod ex confuſione fit, utrin/que cn 
ne eſt, veluti ſi qui vina ſua confuderint, aut maſſas argenti vel auri conflaverint, ſed os fi diverſe materiæ nt, &i id jv 
ſpecies facta fit, forte ex vin) of melle muljum, aut ex auro & argento elefirum, idem juris eſt, nam (5 hoc caſu communem ef Le 
em, non dubitatur. Quid ſi fertuitu, & non ex voluntate dominorum confuſe fuerint, vel eju/dem generis materia, vel diver/t 


juris eſſe placuit. 


(a) vid. I. & tit. 1 & l. 61 D. 4e rei vindic. (b) Dig. le. f. 19. (e) Ibid, f. 27. Vid. I. 6 tit, x leg. 3 f. 2 & leg Nr 


de rei vinaic. (4) Vid. I. 6 t. 1 J. 23 f. 2, 3. D. de rei vindic. 


whether ths Additional Land goes to them vhoſe Banks Fly of 
c OH 
„ feratel 
(2) 6 
Th anti 
0, D; 
(2) T 
8. 76, 
(a) * 


(e) Add Leg, Viſig ot h. I. 10 t. 1 c. 7. 
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it ang ments ? Here we are firſt ot all to ſuppoſe Al 
Diſcinction between ſuch States as are limited (1), 
* cncompals'd with Artificial Bounds, (with which 
we may reckon thoſe that are parcell'd out by 
Alcalure, as by the munber ot Acres, being as to 
tic preſent Buſincls the ſame) and arcrfinzan, ſuch as 
ure naturally fenced againſt Invaders, with the 
Boundaries of Rivers and Mountains. Aiter this 
we are to enquire, Whether the Neighbouring Peo- 
ple of the two oppoſite States leit the River be- 
een them void of particular Dominion, and com- 
mon to the uſe of both; or whether they agreed to 
their reſpective Limits in the midſt ot it, fo 
{hit half ſhould belong to one People, and halt to 
we other ? And, Laſtly, Tis to be contider'd, Whe- 
wer the whole River belongs to one People, ſo 
tit the Limits of their Dominions reach to the 
Pank of their Neighbours? If then both the States 
arc bounded in the manner firſt deſcribed by Arti- 
icial Encloſures or by Meaſure, which 1mmedi- 
tely touch each other, without any void ſpace 
tween, tho' the River ſhould change its Courſe, 
«it the Teiritorics will remain of the ſame extent: 
Nor Can there here be any room for the Caſe before 
s, ſince whatever {pace ſhould thus happen to be 
Jett, alrcady belongs to one or to the other State. If 
ze River in the middle were left void and com- 
Pon, then the Ground added to the Bank or little 
WI. which ſtart up, thall go to thoſe who firſt 
ike them into Poſſeſſion : Yet 'tis moſt convenient 
at both the former and the latter ſhould be occupied 
y that People to whoſe Banks they are moſt nearly 


J 


ted. I the whole River belong to a ſingle State, the 
s ring in it thall belong to the ſame State on- 


blut as for what js gotten from the River by the 
pppolite Banks, it feems moſt reaſonable that it 
ould belong entirely to the other People. But it moſt 
on:monly happens, as tis moſt agrecable, that the 
nds reaching to the Stream on each fide, are 

Juppts'l to be fenced only with theſe Natural 


do not, as it were; make a common Cuſtom of 
drowning its Banks, and ot cutting it felt out a 
new Channel every Year. When therefore two 
Neighbouring Nations poſſeſs Lands thus bounded 
by Nature, (which in a doubtſul Caſe is always 
preſumed) the River by gradually changing its 
Current, changeth likewiſe the Limits of the Do- 
minions, and whatever Addition it makes to either 
ſide, belongs to thoſe on whoſe Banks it falls, pro- 
vided that this (2) Alteration be made by ſmall de- 
grees, and that the River do not at one ſudden 
Rupture forſake its Channel, and force a new way. 
For the gaining or loſing of inſenſible Parts, or any 
ſuch Change as entirely leaves the old Shape and 
Figure, ſuffers a thing to remain in all Appear- 
ance (3) the fame as it was. And the Conveni- 
ay ot a Natural Boundary is too great to be 
{hghted and forſaken upon a ſmall Damage. But 
it a River, deſerting the Channel it once fill'd, 
ſhall have broke up another Paſſage for its whole 
Current; and the People through whoſe Lands it 
now runs, do not think the advantage of a Natu- 
ral Boun ary to be ot ſo great Conſequence, as that 
for the ſake of it they ſhould reſign ſo conſiderable a 
part of their Territory, then the Borders jhall con- 
tinue as betore, in the middle of the forſaken Chan- 
nel. For as a Stone is uſed for a Boundary, not on 
the account of 1ts Nature, but of its particular Po- 
ſit ion; ſo a River concludes and ſeparates different 
Countries, not in its vulgar Notion, as tis a Bulk 
of Water gather'd from certain Fountains and Ri- 
vulets, and from other Streams ot note and ſize, 
and then diſtinguiſh'd by a particular Name ; but 
as it runs in ſuch a Channel, and hath ſuch Ban 
to encompaſs and confine it (a). | 
XII. As to the Lands of private Perſons in this 
Caſe, we are of Opinion it ought firſt to be conſi- 
der'd, whether the River on which ſuch a particu- 
lar Eſtate happens to lie, divides the 'Territotics of 
two diſtinct Governments, or whether it only paſ- 
feth through the Dominions of one: And then, whe- 
ther the River be publick or private. In the for- 
mer Caſe it depends abſolutely on the pleaſure of 
the Government, either to leave ſuch Increments 
in private Hands, or to challenge them for the 
common (1). For at firſt it gencrally —_ — 
tha 


p Pounds, and that conſequently the end of each Do- 

ans io be conceiv'd in the midſt of the Chan- 
el For here the Water, as it plainly ſeparates 

x 8 ciltinguiſheth the reſpective Lordſhips, ſo it 

aa 75 fo cach County a kind of Natural Bulwark. 
Wt it] it is requiſite in this Caſe, that the River 
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( : 3 Mr. Har heyrac's N () 1 E. 8 On 5 11. 
n from whom our Author took this diſtin&ion, had not read carefully enough the Ancient Writers, who treated 
unds ot Lands, which is the cauſe that he has miſtaken their ſenſe. They call that (ager limitatus) Land bounded, 
. iributed by the Order of the Prince, to every one a certain number of Acres compaſled about with Fences, whence 
tn nat they are called Lands divided and appropriated. We underſtand by Lands contained within a certain Exrent by Mea- 
ur comprehenſus) a ſpace of Ground meaſured into Acres, of which a certain number are given to Men in general, 
g any particular part, which from hence is called, (:ger aſſiznatus per univerſitatem.) Laſtly, arcifinious Lands 
1 never were meaſured, (Ager eft arcifinius, qui nulla menſura continetur, ſays Front inus, dere agraria, c. 1.) and of 
Occupyer appropriates to himfelt as much as he pleaſeth, and he can Till, from whence they are named agri oc- 
acte laft have not always natural Bounds, and every one fixes them as he pleaſerh, viz. an Hedge, Rail, Ditch, &c. 
the Father (on Grotivs, I. 2. c. 3. 5 16.) delivers himſelf in general, and he is a fufficient Judge in theſe Matters; 
of anorher ſort, which he makes on Grotius, would have been much better, if he had applied himſelf more to the 
1 wy of Nature, and Matters of good Reaſoning in general, than to Grammatical Nic eties and Criticiſm, as Mr. Le 
fer 1 YES 10 Lis Biblioth, Choiſ. Tom. 4. p- 256. But tho' our Author has made a Miſtake here by following Crotius incon- 
t had not been great, if he had otherwiſe reaſoned well from this diſtinction taken in the ſenſe he gives it. 
r the Roman Lawyers take it for certain, Eſt autem alluvio incre mentum latens per alluvionem autem id vide- 
latin ad) citur, ut intelligi non poſſit, quantum quoquo temporis momento adjiciatur, Iuſtit. I. 2. c. 1. S 20. See 


Quapropter cujus rei ſpecies eadem conſiſteret, rem quoque eandem exiſlimari, Digeſt, I. 5. tit. 1. De Fudiciis, &c- 


( Comp. Got. |. 2. c. 3.1. 16. & ad eum loc. Bœcler. & Ziegler. 
Mr. Barbeyrac's NOTES on S 12. 


K EY 
| be e conrrary, it is e redible, as Mr. Hirtius obſerves, that for the moſt part ſuch as united themſelves together in Civil 
2 3 one if particular poſſeſſed of Lands, He alledges a Paſſage in Cicero to this purpoſe, De Offic. I. 2. c. 21, 
72 8.8 2 . 1, following, but it dorh not fully prove it, for they who went together to find out ſome un- 
„did doublets deſign as much to ſecure themſelves the peaceable Enjoyment of the Lands, which ſhould be 
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that ſuch or ſuch a People ſeiz d on this or that when the Water had carried them off.) Rut it , 
Tract of Land by the Great, and atterwards par- hath ſtuck long upon my Banks, and the Tree 
ccl'd out to each Man a particular Poſſeſſion in it, which it brought with it have there taken Rat 
uſually contain'd under a certain and definite mea- from that time forward it ſhall be deem'd an Acqu; 
ſure, As therefore what remain'd of the Territory ſition to my Eſtate. Whence tis clear, that tie 
aſter this Allotment to private Perſons, was ſtil! Owner of the loſt Fragment ought to have brous!: 
the publick Poſſeſlion of the State; ſo whatever it back again to its former place, beſore it was y, 
happens to be added to any particular Share, is corporated with my Land, it he intend to reſum 
likewiſe ſuppoſed to accrue to the Publick. Yet the Property of it. When tis uncertain what yg 
in as much as the adjoyning Fields frequently ſuf- how much hath been waſted from another's Soil, tie 
ter great Damages from the Rivers by Floods, and Sufterer is hereby hindered from putting in h 
becauſe the Increments we are ſpeaking of, advan- Claim to the Increment ; winch yet (according ty 
cing by ſlow degrees, ſeem to be ot little Conſe- Natural Law) doth not accrue to him who dm 
quence to the publick Revenue; therefore many the Ground where it faſtens, but to the People yy 
Governments have thought it a reaſonable Favour are Sovereigns of the River. For tis in the light 
ard Bounty to grant theſe Improvements to the manner agreeable to Reaſon, that not only the r 
Perſons on whoſe Lands they happen to fall. And ter of a common River, and the Things containg 
there is the more Equity in this Conſtitution, in in it ſhould bepublick, but likewiſe the Channel, a 
caſe the reſpective Perſons were wont to keep up the Banks, and whatever Improvement eitherthaty 
the Banks at their own Charge. This Right is pre- theſe happen to gain. For it ſeems very improper 
ſum d to accompany any piece of Land affign'd to to lay, That the Channel, conſider'd in it (elf, x; 
a private perſon, not by any detcrminate meaſure, part of the adjacent Land, but that it is look d m 
but in groſs; though perchance in the formal Deli- as Public k, ſo long as it's cover'd with the Public 
very of it ſome kind of meaſure might be ex- River; which being once remov'd, it becomes pr; 
preſs d (a): And *tis the ſame Caſe, when in aſſign- vate according to its primitive Nature: As if ty 
ing the Bounds of any Land, the Neighbourmg only a Burthen or Service laid on the Grounds d 
River is mention'd at large. But if this Increment particular Men, that they ſhould grant the Nun 
be very conſiderable, and far exceeding the mea- a Paſlage through them. 
ſure of the private Poſſeſſion, then it ſhall be ad- It a River forſakes its Channel, or any part d 
judg'd to belong to the Community. As for the it, and cuts out a new way, fince the latter is U. 
Iſlets which 2115 theſe no private Man can claim ken from the oppoſite Land, the former deſertd 
to himſelf, without the expreſs Grant of the State; Channel ought in Equity to be adjudg'd to te 
becauſe being plainly ſeparated from the particu- Owner of the Land which now ſuffers, to come 
lar Demeſn, they can on no account be eſteem'd him for his Loſs : And in cafe the River forſil: 
a Part or Increment of it. And their being ſeated likewiſe this new Paſſage, the Ground ſhall tha 
next to ſuch a Poſſeſſion, is no more an Argument return to the Ancient Proprietor, and not to tho 
that they ought to paſs to the particular Proprietor who poſſeſs the Country about it. But whatever 
of it, than that any other Man ſhould challenge a determin'd in thoſe Caſes, of the Increments | 
part of a Street, or a Publick Place, only becauſe by the Current, and of the Alteration of Channls 
it lies juſt by his Door. this, no doubt, 1s but juſt, that the Burthens whid 
It a River ſeparates the particular Lands of Per- before lay on any Ground, ſhould be leſſend u 
ſons ſubject to the ſame State, then, ſince it can proportion to what it loſeth by ſuch an Accide, 
add nothing on one ſide, but what it took from the Which Point, as (c) HFerodotus informs us, was (ii 
other, tis by all means reaſonable, that the Incre- led amongſt the Agyptians by a particular Li. 
ment ſhall go to him on whoſe Land the Damage It is not leſs equitable, that Land drown'd t 
is committed. Thus the Roman Laws (2) rightly Flood ſhould belong to the former Owner, eite 
ordain'd, That in caſe the Violence of the Current when the Water (4) is gone off without trouble, . 
adds a piece to my Land, which it hath torn from one violent outlet, or by flow degrees, or u 
yours, it ſhall remain your Property as before. his Pains and Labour have cut out a Paſſage fir it 
Which Judgment will more ſpecially hold good in But 'twill be ask'd, To whom ſhall the new Bull 
Hoating Lands, ſuch as Strabo (b) mentions in the Water belong, till ſuch time as the Land go 
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Fens of Enphrates, built upon Hurdles of Reeds, ſhall be recover'd? Here we judge it neceſlary to e- pole of 
and moved with Boat-Poles into their former Seat, quire, Whether the drown'd Land hath paſs n e abſt 
| not 


aſſigned them, as thoſe that they were already poſſeſſed of by the Right of the firſt Occupyer, if they ſhould unite with ſererl 
other Families to form the Body of a State. It does not nevertheleſs follow from hence, as Mr. Hirtius affirms, that the Rig 
which a Subject may have to appropriate ſuch things as he finds without an Owner, within the Bounds of the State, as te i 
Occupyer, does not depend either upon the tacit or expreſs Will of the Sovereign. After what manner foever the State is fn 
the whole Country belongs to all rhe Body, and ſo it follows, that the Laws of Union extend ſo far as to give the People, & 
them that repreſent them, Right to ditpoſe in divers manners, the Goods of each particular Perſon, as the publick Good , 
quires. See J. 8. c. 5. This is ſo much the more certain at preſent, becauſe our Kings have for a long time enjoyed this Rig Yſ 
the Conſent of the Yeople, | | 

(2) The Words of the Roman Law are, Qed fi vis fluminis de tus predio partem aliquam detraxerit, & vicini pr ali: Atta, 
palam eſt eam tuam per manere. Plane fi longiore tempore ſundo wicini beſerit, arboreſque, quas ſecum traxit, in eum fundum radiet 
ecerint, Ex es tempore videtur vicini fundo acquiſite eſſe, (It ought to be read, Videtur adquiſita, as the Florence S. H 


wier 


: 3 g ; 7 

it.) Sce Vimiius upon the place, Inſtit. I. 2. c. f. S 21. and Digeſt, I. 41. leg. 7. F 2. and 1, 39. tit. 2. De Damm infello, &c. 1th * 9 Tt 

9. Y2. | ; dy 
(4) Theſe Alluvions happen for the moſt part through the Negligence of the Proprietors, who take not ſufficient ente it tt belo 

cure the Banks of Rivers bordering upon their Poſſefſions, The Roman Law did nor reitore Lands overflowed to their 1 : 

Owner, unlets they had not changed their Form, i. e. when they were covered with Water for a ſmall time, without ms a ) W 


true Channel. This Mr. Noodt proves contrary to the Opinion of the Lawyers in his Probab. Furis, l. 1.C. I. 


(a) Vid. l, 9,7. BY 13. 1. 14. D. de adt emit, os verdit. b Geo Ya b.1 16, : 22. Edi G C 46. (c) Et N. | (4) To 
p. 81. Edit. A. Steph, 3 q ( ) 3741 P. 53 IT, Cenev. al. J 
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me Form of a Lake or a Een, or whether it is ad- 
dec to the Channel of a publick River? In the for- 
ner Caſe, the Lake or the Fen 1hall for ever ap- 
pertain to the Owner of the Ground; and in like 
wanner in the latter Caſe (5), tor ſo long time as 
„e ſhall entertain any deſign of reducing the Cur- 
rent to its former Banks. As ſor private Rivers, 
which give me in one place as much as they rob 
me of in another, the Matter is clear beyond diſ- 
pute. But what it a River belonging to my private 
Fate ſhall make it ſelf a new Channel through 
he Ground ot another Man, ſhall that part of it 
which covers my Neighbour's Ground belong to 
me, or to him? In our Opinion Judgment ought to 
be given for the latter. Yet ſtill I retain a Right 
of turning the Current to its proper place. But it 


i rctule thus to bring back the Current to my own 
{ WE Dcmefis, I cannot oblige the other Party to pay 
t for the Water, nor ſo much as pretend that it 


ought to be common to us both in that part. For 
thoſe things which are our own barely on account 
of their being contain'd within our Limits or Space, 
and which theretore ſeem Acceſſions to the ſaid 
Space (6), when they once happen to get out of it, 
are cither to be recall'd by our Care and Diligence, 
or elſe to paſs out of our Propriety, and to be rec- 
$ kon'd henceforward the Natural Increments of the 
Ne Space to which they are removed. But in all 


theſe Caſes, the poſitive Laws of different Govern- 
ments may variouſſy determine, as ſhall appear 
convenient. In Aggenus Urbicus's Comment we find 
the following Rules laid down, If this be done in 
Lands taken by Occupancy, whatever the force of the 

"ater hath ſtolen away, no one may have the privilege 
of recovering: which Conſideration lays a neceſſity on 
Men to keep up their Banks, yet ſo as wot to endamage 
their Neighbour, But if it be done in Lands that have 
been meted out, and aſign'd in Portions to diſtinct 
Owners, then the Poſſeſſor ſhall loſe nothing; becauſe 
every one knows the exact form and dimenſions of what 
was allotted for his ſhare in the Hundred to which he 
belongs. t 

Concerning the Lands which border on the Po, 
Caſfus thus determines ; Whatever the Water waſheth 
away in its ordinary Channel tbe Poſſeſſor ſhall loſe - 
Becauſe he ought to defend his own Bank, without pre. 
judicing other Mens Property. But if the Flood fall 
down with a greater force, jo as to alter its Channel, 
every man ſhall regain his own meaſure: becauſe tis 
manifeſt the damage happen'd not through the neglect 
of the Poſſeſſur, but through the Violencs of the Tor- 
rent. If in this caſe the Water form an Iſlet, it ſhall 
be his Property from whoſe Land it was taken : But if 
it was borrowed from out of ſeveral Eſtates together, 
each Perſon ſhall receive his own, Comp. Grot, I. 2, 
c. 8. {. 8, Sc. and Ziegler ad dict. loc. 
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(s) Our Author inconſiderately mentions Lakes and Fens in this place. 
(5) dee Mr. Thomaſius's Furiſprid. Divin. I. 2. c. 10. 151, Ce. 


„ A Man may have a Right over other Mens 
N I Goods diverſe ways. 

I How many ſorts of Right we have over others 
* Gunds, 
- 2 Le Right of holding in Fee [ Simple. ] 


Ihe Right of a Ground-plat. 
Ihe Right of an honeſt Pofſeſſor. 


3 


u C CH is the force of Property or Dominion, 
x tat tac Proprictor alone hath power to diſ- 
"ns 0! 1s own Goods; and all others are bound 
2 avitam from them. Yet in as much as the Divi- 
"ts of things amongſt Men was not introduc'd with 
* Align, That all Communication of Goods 


78 


9 1 ot 6 thereupon ccaſe; it hence comes to paſs, not 
it a. Ef VE arc often by the Law of Humanity 
ol a grant others the Subſtance or the Uſe of 
7 , 13 Vofloſſions, but likewiſe that others may 


Perce (1) Right to them, either Perfect or Im- 
ct, and conſequently may procure by 


a good 
— OED | 
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Of Right over other Mens Goods or Poſſeſſions. 


VIII. 


VI. Services, what and of how many ſorts? 
VII. The Uſe with the Profits. 
VIII. The bare Uſe. 


IX. The Habitation. 

X. TheWorks of Servants. 

XI. The Services of City-Eſtates, 
XII. And of Country-Farms. 


and juſt Title ſome Benefit or Advantage from our 
Peculiar. | | 

We ſhall here obſerve in ihort, how many ways 
this may happen; the whole Subject being 4 large- 
ly explain'd by the Expoſitors of the Civil Law (a). 

II. The chief Rights over the things of others, ac- 
cruing to Perſons who are not the Proprietors, are 
by ſome reduc'd to theſe five: The Right of hold- 
ing in Fee; the Right of Ground-plots ; the Right of 
Foſſeſion upon an honeſt Preſumption; Pledges or Mort- 
gages, and Services (I). 


/ 
5 ) The Ay 
feiner by ſom 
Cir belongs 


thor expreſſes himſelf 


Agreement, or ſome other way, 
to us, &c. 


„ 

3 may add the Right of Fealty, 
® ' hath taken notice of this plain Omiſſion. 
/ Tv whom add Selden, de J. N. & G. I. 6. e. 2. 


Mr. Barbeyrac's NOTES on Chap. 8. 5 1. 
more clearly in his Abridgment ot the Duties of a Man and Citizen, I. I. c. 12. $8. thus, 
a Right greater or leſs to obtain ſome certain Profit or Advantage from a thing 


Mr. Barbeyrac's NOTES on & 2. 
of which we ſhall ſpeak in Note alt. of this Chapter, I ſhall alſo by and by ſhew that 


III. The 
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_— — en 
III. The (1) Right of holding in Fee, which is rate Annual Rent to be paid on this (a) Conſiders une 
granted to another by the Owner of an Immovable tion. It the Surface be loſt, as ſuppoſe, if th be le 
thing, upon condition of paying ſuch a reſerv'd Ac- Buildings fall, or are conſum'd by Fire, the Rat rentic 
knowledgement, impowers the "Tenant in Fee, not of the Ground-Tenazit (3) expircs, ſo that the Lord have 
only to uſe and enJoy the ſaid thing after the ſulleſt the Ground muy again diſpoſe of it as he thinks f. For V 
manner, but likewiſe to diſpoſe ot it; though not V. The Right of Peſſcſton (1) upon an bone / 2 day.! 
without ſome little reſtraint as to the Point of Ali- ſumption, (belonging to thoſe who with a god = petiti 
enation. The particular Contract by virtue of ſincere Intention receive a thing of another's nm be fait 
which this ſort of Right is immediately ſettled, can a falſe Proprietor, yet upon a juſt Title, and fuch order 
be rank'd neither under Buying and Helling, nor un- as would otherwiſe b ſufficient to convey the Re Mort 
der Letting and Hiring , ſince it doth not conter an Dominion to them, ) is thus far equivalent to d VI. 
abſolute Property on the other Party, and yet a Property, that ſuch a He may challenge allt; they a 
much greater degree than in ordinary Leaſes; but (2) Fruits and Profits as his own, may. Ciſpoſe d th Wi tain I 
eſpecially ſince the reſerv'd Acknowledgment is thing as he pleaſcth, and defend his Poſſciſion (ua long ti 
(commonly ſpeaking) far lets conſiderable than the and onght to be maintain'd in it by the Laws aan the ul. 
Rent of Vulgar Tenants. As the Rules obſerv'd all Claimants, except the juſt Lord. And this Pf. be abl 
either by common Law or by particular Agreement ſeſſion after a certain Term of Years will give tie of the 
in the renewing of this Contract, in the paying of Poſſeſſor an Irrcvocable Dominion, and ſich as ſhy ny Ob 
the ſettled Rent, in the Alienation of the Fre, and hold good even againſt him who was at fir th Man's 
in the continuance of it, the Civilians afford us _ Proprietor. On winch Point we ſhall has nother 
large Information. alter enlarge (H. fart ici 
IV. He that either upon paying ſuch a Fine, cr Now this Riglit was at firſt ſet on foot for th Object 
engaging for luch a certain Rent, hath obtain d the benefit of Humane Commerce, and the peace f ed. are 
(1) Right of a Ground-Plot, may enjoy the fame, Society and Government; to the intent that be the Be 
und make any diſpoſal or conveyance of it, as who endeavours to obtain a thing upon a geod I. the Pc 
much as if he were the firſt Proprictor (2) z and tle, and with an honeſt. Mind, ſhould not att. "ve 
conſequent] may claim the Lordihip, tho' not of wards be unreaſonably oppreſs'd, or incomnoded; ſome Cc 
the Soil it alt, yet of all that is built upon it. It as he muſt needs be, were all other perions for uu expreſs 
was otherwiſe in the former Caſe ; where even Pro- a ſpace allow'd to diſturb him in his Hold; cr we: Mens t 
fable Dominion of the Soil belongs to the Tenant he bound upon the true Proprietor's challenging 3 
of the Fee: The Reaſon of introducing ſuch a Right the thing, to refund likewiſe the Fruits and Pr ehe ne 
was this; That Perſons were willing to admit fits which he had confumed : Or, Laſtly, It hi e bold 

Strangers upon their Land, yet fo as not to loſe Poſſeſſion were always to hang in an uncertain fu . 
any thing in the Bulk and Dimenſions of it. 'There- ctuating Condition. As indeed it is a Rule mw VII. 
fore they made a Grant ot the Surface, reſerving only enacted by Civil Conſtitutions, but likewit ly rech 
the main Soil to themſelves, and requiring a mode- founded on Natural Reaſon, that every Man fhl — 
| | (3) Se 

Order P 

Mr. Earl eyrac's NOTES on 8 2. = 
(1) The Word Emphyteuſis, from which this Fus Emphyteuticum is derived, comes from the Greek Word EueuTIV4Y, wich ( Tt 
ſignifies ro engraſt or plant. Since the Owners of barren Lands can't eaſily find ſuch as will farm them, it has been chought e. ing or no 
pedient to make over theſe ſort of Inherirances for ever to Till, Plant and Improve them any way. By this Agreement the in reſtet, ; 
prietor of the Ground reſerves himfelt a certain Rent for ever, and the Emphyreute or Leſſee on the other ſide enticles humlel (2) T 
to the Profit of his Labour and Induſtry by gathering the Fruits of another's Eftate, which he has enrich'd by his own Cate, a. rum 2 
ly paying ſome ſmall Rene, In the iſſue the Lands are reſtored to the Leſſor not only fertile and in a good Condition, but thi 

Eſtate which in its own Nature produces no Fruits, although it is otherwiſe of ſome value, as Houſes and other Buildings 4. (1) V 
Sec Inſtit. |. 3. c. 25. De Locatione & Condudtione, S 3. Digeſt. 1.6. tit. 3. Si ager vecbigalis, (i, e.) Emphyteuticarins petatun, ay Yo | 
I. 4. tit. 66, De Jure Emphyteutico, and Mr. Daumat's Civil Laws reduced to their Natural Order, Part 1. I. 1, t. 4. Sect. 10. . 9 


Titius in his Oblervat in Lauterbach. 209. affirms, That it is not necefiary to make any particular kind of Contract in Exphttuft 
Vor, ſays he, when we have tranferr'd to another the Property of a thing either in whole or in part, if he doth it gratuitoul 
tis a Donation, it he requires a c**:ain Price, tis a Sale, although he otherwiſe makes ſome private Agreement for an Annul 


Rent. See the fame Author's Jus Privatum Roman).German, l. 3. c. 11. $ 5, Cc. where he allo treats of the Right ot Place. W (4) U 
Mr. barbeyrac's NOTES on 5 4. em mane 

(1) Sce Chap. 4. S 2, above. | 3 N beqi 
(2) This Right may be moſt properly called Daminium utile Fundi, and not Jus Superficiarium, as our Author does. For he ea R 
that has this Right, has power to place any thing upon the ſurface of that Ground, though ir belong ro another. Indeed, tie W'ke nary; 
German Lawyers expreſs themſelves ſometimes atrer that manner. And Mr. Hirtius has an entire Diſcourſe (among his Cow atinibus 
ment. and Opuſc, Tom. 3.) which he enticles, De ue Superficiario. ànd the Roman Lawyers call him that has this Right %, (5) E 
ficiarius, (i. c.) as they expound it, qui in aliens ſolo ſuperficiem ita habet, ut certam penſionem preſtet, Digeſt. I. 6. tit. l. De 1! 8.3. pri 
vindic. leg. 74, 75. The Buildings allo which are poſſeded aſter that manner are named Bong Super ficiaria, Digeſt. J. 50, f. " (S) As 
De verb:rum ſignificatione, leg. 49 and the Rent paid, So/arium, Vecigal enim hoc fic appellatur, Solarium, ex eo, quod pro ſol F "ltenity 
witur, Digeſt. J. 43. t. 8. Ne quid in /oco publico vel itinere fiat, leg. 2. $17, See a whole Title in the Digeſts upon this Mat cn um 
Lib. 43. t. 18. De Superficiebus iments 
(3) Others differ in their Opinion, becauſe, ſay they, this part of the froperty, which the Owner of the Ground rransfers i nian 
him that hath right of place, (Superficiario) falls in ſome manner upon the Ground it ſelf. Sce a Bock pritted at Wittember: " in, Noogt 
x704. entitled, Balthaſaris Wernheri Furis profeſſ. publici, Are. Elementa Juris Nat. os Gent: &. c. 14. $ 37. And Mr, Hall KY 28 are 
takes to the ſame fide. He ſays, that ar leaft, unlefs the Parties have agreed otherwiſe, anc there be ſome Rule of che Cn "ich Mr 
Laws about ir, we mult believe that no Man can affirm otherwiſe than the Right of place ends with the firſt Building. Real de wm, quiby 
vices adds he, have nor fo great an effect as Right of place, and yer they muſt be renewed, when the Building to which they if dd statue 
annexed, comes to be built again, Digeſt, J. S. t. 2. De Servitut, Prediorum urban, leg. 20. 5 2. ater, lb; 
| Mr. Barbeyrac's NOTES on & 5. mY Wo 

(1) The Law ſays, Vel etiam poteſt dividi poſſeſſions genus in auas ſprcies, ut poſſi leatur, aut bona fide, aut non bona fides Dig ne 0 

I. 41. tit. 2. De acquir, vel a mitt. poſſeſſrone, leg 3 S22. 3 1 
(2) The Law eis, Bone fidet emptor non dubie fercipiando fructus etiam ex alient re ſuot interim facit, non tantum eos q" lter A 
& ojera J rerven{runt, ſed ones quia quot ad fruftus attinet, loco Domini pene eſt, Digeſt. 41. tit. I. de acquir. rerum Donis eke 
48. in princip. See allo Mr. Noodt's Probab. Juris, J. 2. c. 7. and what will be ſaid c. 13. 5 8. following. 3 25 
(a) Vid. Juſt in. J. 18. c. 5. n. 14. Edit. Grev. (% Chap. 12, bo 92 = 


ä —— tween ring 


to enjov what he hath got with Honeſt In- 
ode (2), till ſuch time as the Claimant ſhall 
bare demonſtrated a ſtronger Right than Poſſe ſton, 
For what Troubles and Diſquiets might be every 
dar brought on any Perſon, it upon Suit of every 
petitioner he ſhould be oblig d to relinquiſh what 
he fairly holds, and to proſecute the other Party in 
arder to a Recovery (a)? The Caſe of Pledges or 
Mortgages will hereafter be explain d (). 

VI. Services, in reſpect of the Perſon to whom 
they are due, are ſo many Rights of receiving cer- 
tain Profits or Advantages from thin which be- 
long to others, or of abridging the right Owner in 
the uſe of what he poſſeſſeth, ſo that he ſhall not 
be able to apply it to all purpoſes. But in reſpect 
of the Perſon who is to pay them, they are ſo ma- 
ry Obligations to grant another ſomewhat out ot a 
Man's own Poſſeſſion (1); or, for the benefit of a- 
nother to forbear _ his own Property in ſuch a 
particular manner. Services (2) in reſpect of the 
Object towards which the Payment of them is direct- 
ed, are divided into Perſonal and Real : Not as if 
the Benefit of each did not ultimately terminate in 
the Perſon, but becauſe ſome Profits of this kind 
accrue to Man, only on account of his poſſeſſing 
ſome certain Eſtate (c). Which Diſtinction others 
expreſs in this manner : Advantage 7 * rom ot her 
lens things, either come to a Perſon directly and im- 
nediatehh), on the ſcore of bis being ſuch a Perſon, or 
Fel/2 mediately, by the Intervention of ſomewhat which 
be holds as bis Property, and to which this Service is 
orig. 

VII. In the Lift of Perſonal Services are common- 
ly reckon'd thoſe which follow, Uſe and Profits, Uſe, 
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Dwelling, and the Works of Servants (1). Uſe and 
Profits is a Right of enjoying freely what belongs to 
another, yet ſo as not to impair the main Sub- 
ſtance (2); or, a Right of receiving all ſuch Advan- 
tages from another's Property, as can ariſe from it 
without injuring the Principal. For, though in the 
ordinary courſe of Nature, he who is Lord of the 
thing is alſo Lord of Fruits, yet there is nothing to 
hinder, but that theſe two may be ſeparated, and 
the Dominion or Property lodg'd in one Perſon, 
whilſt another hath a Right to all the Benefits. And 
this may be ordain'd and appointed, either by the 
Standing Laws of any Government, or by the oc- 
caſional Sentence ot the Judge, as when a thi 
held before in Common, cannot conveniently be di- 
vided = other way (3): Or by the act of private 
Men, as by Teſtament (4), or by Compact (5). Only 
there is one caſe which ſeems to require Service by the 
bare Notion of Nature and Reaſon; and that is, 
That the Father ſhall have the Uſe and Profits of all 
Goods which fall to the Son in his Minority (6). It 
18 evident that Uſe and Profits can be 1 pro- 
perly in thoſe things alone which afford ſome out ward 
uſe of themſelves diſtin& from their Subſtances, or 
which are not conſum'd by being enjoy d; provided 
they are really capable of yielding any Service, 
Ornament or Delight. But there can be no proper 
room for the like Tenure in things which are no 
way ſerviceable but in being ſpent: Inaſmuch as 
the very Body and Subſtance, and conſequently the 
Propriety of any thing is preſumed to belong to him, 
who hath a Right to waſte or conſume it at his plea- 
ſure, Yet tis a Rule in the Civil Law, That Mo- 
ney and other conſumable things may be turn'd by 


** 


Order, Part 1. 1,3. t. 6, Sect. 4. 5 1. 


num & urbanorum, Digeſt. ibid. leg. x. 


(2) See l. C. e. 11,5 8. following. 
i 1/amfruum, Digeſt. 1, 7. t. 1. De uſefrülfu, Cc. I. 6. 8 1. 
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(3) See l. 2. c. 6 n. 4 and 8. aforegoing, and I. 4. c. 12. 5 9. and l. 3. c. 13. 6 6. as alſo Mr, Daumat's Civil Laws in their Natural 
Mr. Barbeyrac's NOTES on 8 6. 


(ih The Roman Lawyers ſay, That the nature of Servitude conſiſts not in doing ſomeching in favour of another, but in ſuffet- 
Ing or not doing certain things, Servitutum non ex natura eſt, ut aliquid faciat qui, ve ut i viridia tollat, aut ameniorem proſpetum 
reſtet, aut in hoc, ut in ſuo pingat, ſed ut aliquid patiatur aut nen faciat, Digeſt, | 8. tit. 1. De Servitut ibus, leg. 15. 51. 

2) The Words of the Law are, Servizutes, aut perſonarum ſunt, ut uſus, (5 uſusfruttus, aut rerum, ut ſervitutes ruſticorum præ. 


Mr. Barbeyrac's NOTES on S. 7. 
(1) Dſufrullus eft jus alienis rebus utendi & fruendi ſalva rerum ſubſtantia, Digeſt. I. 7. t. 1. De uſufructu & quemadmodum gui 
Wt atur, Foe, leg. 1. and Inſtit. I, 2. t. 4. princip, We ought to obſerve, that Uſufru@ or Uſe for the Profits, and other ſort of 
Pervicudes are the Rights which we enjoy gratuitouſly: For if we pay an Annual Rent, twill be then a kind of Letting or Hiring, 


b (3) Conſtituitur ad hc uſusfruftus, & in judicio familie erciſcende, & communi dividundo, ſi judex alii proprietatem adjudieaverit 


= (4) Vſusfrugus pluribus modis conſtitnitur, ut ecce ſi legatus fuerit, ſed & proprietas deducto uſufrufu legare poteſt, ut apud here- 

n Maneat uſusfruFus, ibid. pt inc. Item alii uſumfruttum, alii deducto eo fundum legari poteſt, Inſtit. I. 2. tit. 1.8 1. So a Teſtator 

a bequeath a Property, and leave an Uſuſtuct, either to an Uſufructurer or to his Heir, or any other Legatee, as alſo he may 

uke à Reſerve of his Ulufruct for a Portion, a Gift among Survivors, to be ſold, exchanged, paſſed away, or other things of 

Ne nature. Quiſquis rem aliquam donando, vel in dotem dando, vel vendendo uſumfructum ejus retinuerit, &c. Cod. I. 8 t. 34. De Do- 
wrontous, leg 33. See concerning this whole Matter Mr. Daumat's Civil Laws in their Natural Order, Part 1, l. 1. t. 11. 

| (5) Et ſme teſtamento autem, ſi quis velit uſumfructum conſtituere, paZionibus & ſtipulationibus id efficere poteſt, Digeſt, I. 7. t. 1. 


( 5) as an Houſe, Land, a Slave, a beaſt, &'c. But Wine, Oil, Bread-Corn, Money, Cc. are not capable of an Uſufruct. 
titnitur autem uus fructus non tantum in fundo ( edibus, verum etiam in ſervs & jumentss, & ceteris rebus, exceptis ju, que iso 
Tn ununtur, Nam he res, neque naturaii rat ione, neque civili recipiunt uſumfructum, quo in numero ſunt vinum, oleum, frumentum, 
ments, q"ibus proxima eft pecunia numerata. Namgque ipſo uſu aſſidua permutatione quodammodo extinguitur, Inſtit. I. 2. t. 4.5 2. 
£ oy has very unſitly joyned to theſe Habits, as Cujacius has obſerved, for they do not conſume at all by their uſe, See 
. wat Probab. Furjs, I. 3. c. 4. and Mr. Thomaſius's Diſcourſe, De Pretio, affecl. c. 1. 5 18. Medals, and ſuch pieces of Mo- 
eh ue not current, but are deſired for their Antiquity, may be beſtowed as an Uſufruct, as appears by the following Law 
=. Mr. Node explains learnedly after his manner in his Obſervations, I. 1. c. s, Nomiſmatum aureorum vel argenteorum vete- 
, bus pio gemmis uti ſolent, uſusfructus legare poteſt, Digeſt. 1. 7. tit. 1. leg. 28. We may ſay the ſame things of Pictures 
Angry Statue & imaginum uſumſrutum poſſe relinqui mag is eſt, quia & ipſe habent aliquam utilitatem, ft 2 loco opportuno po- 
» Ibid, leg, 41. The Ancient Lawyers do not agree upon this Queſtion, Whether we can have the Uſufrud 
43% ap Ba of bare Right, as a permiſſion ro paſs through another Man's Ground, or to carry Water through it, &c. As for 
OY $4 am ot Opinion, that if we conſider the thing in it ſelf, without any of the Subtleties of the Roman Lawyers, there it no 
133 it, 322 we may without ſcruple affirm it: For theſe ſort of Rights are valuable, and do not periſh in the ufing. Nor 
©: llary chat the ground of an Ulufruct ſhauld be a ſenſible ching, and really exiſt any where but in the Mind. Ir is ſufff- 


ruct of a thing in- 


esa thing that may be look d upon as belonging to any one, and from whence we may receive ſome advantage, aud 

* t ceaſes to be is before. So alſo Debts owing may be reputed a real, good, and a true Fund. 

: 92 be ne Expoficors of the Civil Law, ad. t. 6 l. 2 D. de Publiciana in rem actione. (5) Lib. 5 c. To l. 13, &c, 
4. . f. c. 1 f. 4. Add. l. 8 t. 2 leg. 33 f. 1 in fin. D. de ſer vit. pr ad. urb. 


Will 


* 8 py 
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Will (5) into this kind of Tenure, and be given in 
Legacy; in which caſe the Money or Things are o 
made over to the Legatee, as to be his own , but 
under this neceſſary Condition, That he give Secu- 
rity to the Heip to reſtore the like Sum, and the like 
things, or the Value of the things, when the Term 
of his grant is expired. So that the Security here 
given to the Proprietor, doth as it were ſupply the 
place of the real Subſtance. F 

He that holds the Uſc-and Profits of a thing hath a 
Right to claim all the Advantages 828 
it, as well Natural as Civil (8). Yet the Roman 
Laws excepted (o) the Iſſue of a Maid-fervant; 
probably on this Reaſon, That the deſign of grant- 
Ing another the uſe of our Servants, reſpected their 
Work only, and not their Off-ſpring. As for the 
other Natural Fruits, they become the Tenants of 
Uſe and Profit, by taking or gathering them: That (1 0) 
is when he hath ſcparated them from the Body or Sub- 
ſtance, and laid them by themſelves. Whence it fol- 
lows, that the Fruits or Profits, it not yet ſeparated, 
belong to the Proprietor; and in caſe the Tenant for 
Uſe and Profit dies before he hath gather'd them, they 
cannot be challeng'd by his Heir: Though, it it ap- 
pear that any Pains were ſpent, or any Induſtry 
imploy'd (11), in bringing the Fruits to Pertecti- 
on, it will then be equitable to admit the Heir to 
a Participation of them; ſo far, at Icalt, as to com- 
penſate the Pains of the Deceas'd, and to hinder him 


(12), for which the Grant was firſt made. 


comes a good Husband, and 10 apply it to that 


— 


from labouring in vain. Civil Fruits belong to 4 
Tenant for Uje and Profit, till the time Is 1; end 

pad t for « 
nſignit 
Jefnit 
uw atq! 
Man, 1 
y only 
onmm 
ual, y 
rant 
ks it en 
oly d ( 
rom t 
this 
hat ra 
ited 
WO WOU 
Te Pol 
wile, Ac 
y the 
1 Dist! 
rere Ul 
MEtor. 
rſt ap 
hey ju 
on wh 


Farther, As he who holds a thing in this 


| Slap; many 
ought to uſe it like an honeſt Man (33), 8 


OT ay by. 


ticular. kind of Advantage, which either the N 
ture of the thing, or the Will of the Propricta n 
quires; ſo is he J;kewile bound to zuard, maintain at 
keep it ſate and whole (14); as alſo to pay Taxg(1;) 
Puecs, and other Burthens, ordinary and extiacrs, 
nary, at leaſt ſuch as do not exceed the main Þ; 
fits. For all theſe Troubles, as well as that of (Al 
ture and Improvement, neceſlarily fall on him, wy 
delires to reap the Benefit and Gain: Nor is it pte 
ſum'd that auy Perſon would lay fo grievous a h 
ſnip on himſelf, as not only to grant ancther tie 
Profits of his Goods or Eſtate, but likewiſe to reſa 
the Burthens to be diſcharg'd at his own Expence. 
This way of holding is ſaid to expire at the & 
ceaſe of the Tenant (16); becauſe, commonly ſyek 
ing, at the firſt making iuch a Grant, the Meri 
of the Party was conſider'd, which cannot deſcend 
to others. And inaſnwch as tis a great Burt 
upon a Man to have the Fruits of his Property pi 
ſtill into other Hands, therefore the Words in tu 
Grants are to be interpreted in the ſtreighteſt ma; 
ner; ſo that if the Form ran thus, to him and jj 
Heirs, it ihall not be extended to the Heirs in 


22᷑—᷑˙;- 


(17) * 


(7) Quaſi uſusſrufus, tis an Expreſſion of the Roman Law, ſed utilitatis cauſa ſenatus cenſuit, pe etiam earum rerun vin 
frudlum conſlitui, ut tamen eo nomine heredi utiliter caveatur, It aque ft pecunſæ uſusfrudtus legatus ft, ita datir le;atario, -ut tn 
fiat, & legatarius ſatisdet horedi de tanta pecunia reſtituends, ſi morietur, aut capite minuetur. 


legatario, ut ejus fiant, ſed aftimatis his ſatiſdatur, ut 


P-. 430, 431. ; 
(9) Sec c. 7: $4. n. 1. aſoregoing. 


(10) L vero ad quem uſusfrrctus fund? pertinet, mn aliter fſrutuum Dominus efficitur, quam ſi ipſe eos perceperit Et ides licet ns 
turis frucfibus, nondum tamen perceptis deceſſerit, ad heredes ejus non pertinent, ſed Domino proprietatis acquiruntur, Eadem fere, 0 


de colono d icuntur, Inſtit. I. 2. t. 1. De rerum diviſione, &c. & 36. 


(11) This is no point of the Roman Law; but the Saxon Law follows a Maxim fo juſt, requiring that in-this laft caſe all tit 
Fruits ſhould belong to their Heirs. See Balth. Whernker's yep gh bh Nat. oy Gent. chap. 14. 5 42. 

(12) For example, ifa Rent commence at the beginning of the | 
the ſurmount of the Rent for that time, and the reſt to January following ſhall return to the Proprietor. See Digeſt. |. 7.0% 


leg. 26. and 58. princip. 


(13) Cavere autem debet uſuſrufuarius viri boni arbitratu perceptum iri uſumſruftum, hoc eſt, non deteriorem ſe cauſam v/usfrib 
faclurum, ceteraq, facturum que in re ſua faceret, Digeſt. I. 7. t. 9. u/ufruftuarins que madmodum caveat, leg. 1. 8 3. Debet enim i 
quod d ligens p.terſamilias in ſua domo facit & ipſe facere, Ibid. Tit. 1, De uſufrutu, &c. leg. 65. mancipiorum quoque wſusfrathus lein 
non debet abuti, fed ſecundum condit ione m corum uti, Ibid. leg. 15. § 1. So that the Uſutructuary may neither miſuſe the Gro 
nor impoveriſh it, nor change what the Proprietor hath deſigned for his bare Diverſion, though it be ro augment his Rech 
For example, he may not cut up the Trees which are planted in a Walk to make himſelf a Garden, or ſow it with Corn. # 
forte voluptare fecit predium, viridaria, wel geſtationes, vel deambulationes arboribus infructuoſis opacas, atq; amenas habens, 11 4 
bebit dejicere, ut forte hortos olitorios ſaciat, vel aliud quid, quad ad reditum ſpectat, Ibid. leg. 13. $ 4. There are ſeveral Lan" 


this Title that may be conſulted. 


(14) Eum ad quem uſusfrudtus pertinet, ſarta tea ſuis ſumptibus preſtare debere, explorati juris eft, Cod, JI. 3. tit. 33. De wif 
& havit. & miniſteria ſerv, leg. 7. This extends to the leaſt Reparations and other neceſſary Expences to improve and preſecte 
Goods they have che Profit of. For if the Houſe, for example, rumble down without the fauft of the Uſatruftuary, he full 
be obliged to rebuild ir, Si que vetuſtate corrverunt, veficere non cogitur, modica igitur reſefio ad cum pertineat, quoniam C 
onera agnoſcit, uſafructu leg to, &c. Digeſt. J. 7. t. 1. leg. 7. S 2. See 8 following of the ſame Law. 5 „ 

(15) Vt puta ſtipendium, wel tributum, vel ſalarium, vel alimeuta ab ea re relita. See à 0 Law 27. 8 3. and Lib. 33. tit. 


uſu ty uſuſr &c. leg. 28. 


(16) Morte quoque ami 


its CON.nuauce is at an end, or when a certzin Condition is to be accomplithed, 


tanta pecunia reſtituatur, quanti he fuerint «(timats, Ergo ſen iu 
non fecit quidem earum rerum uſumfrutum nec enim poterit) ſed per cautinem quaſi uſumfruttum conſtituit, Inſtic. 1, 2. tit, 4.52, K 
the Title of the Digeſts, which treats, De uſufrugu earum rerum que uſu conſumunt ur vel minuuntur, 1.7, t. 5. 

(8) Uſufrufu legato omnis fruttus rei ad fruduarium pertinet, Digeſt, I. 7. tit. 1. De uſufruttu & quemad. quis utatur, fruatu, \e, 
7. prin, where we may find a!l the Particulars at length in the reſt of this Law and the next. The UfufruQtuary for example ny 
ſearch for Mines, Quarries, Beds of Chalk, Coal, Cc. which are found in the Ground, of which he has the Profit, alchoug 
the Proprietor himſclt knows nothing of them, provided nevertheleſs that he do no damage to the Corn, Trees, Vines, 20d u 
a word, all things uſed in Husbandry, to which the Owner of the Ground has defigned ir. See Mr. Nyodt's Obſervatiots, |. 1. 
c. 9. This able Lawyer in the following Chaprer of the ſame Work examines how, and by virtue of what the Uſufruftvary d 
the Ground, where there ate Decr, may appropriate the Profit and Revenue to himſelf. We may read all this in the Orgi, 
and withal the Reflection which Mr. Bernard makes thereon in his Extract of the News of the Republick of Letters, Apri/ 17:4 


tti vſumſruAum mm recipit dubitatione, cum jus fruendi morte extinguat r, ſicuti fi quid alind quad pe, 
horet, Digeſt. I. 7. t. 4. Quibus modis uſusſuctus vel uſus amittitur, leg 3 83. | 
tore this time, his Uſufrutt expires, or betore the accompliſhment of the Condition, which ſhould put an Pre” 
I. 3. t. 33. De uſufr, & habit, &c. leg. 12. For the reaſon why a certain or uncertain time is fixed is only, that the Vinh 
ii he lives beyond it, may not preſerve his Right; ſo that if he dies before, rþ+ general Rule holds in its full force 45 © 
Farcher, our Author ought not to have forg: tren another way by which his Uſufruct may be loſt, and that is, when the t. 
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ond Deſcent (17); ſince the Property of a thing, 
tor ever excluded from the Uſe (18), is utterly 
afignificant : In which Senſe we are to take Cicero's 
Yfinition, Id caynfque proprium eft, quo quiſque frui- 
ir atque utitur. That's truly the Property of every 
Man, which be uſeth and enjoys. Hence, if a Lega- 
v only for the Uſe and Profits was left to a publick 
Immmnmity, which in other reſpects may be perpe- 
nal, yet the Roman Laws order d (19), That the 
rant ſbould expire at the end of a hundred eats: 
is it muſt ceaſe belore, if the State or City be diſ- 
vd or raz d by the Violence of an Enemy (20). 
om the ſame grounds it proceeds, that a "Tenure 
this kind cannot be alienated (21); becauſe at 
bat rate the Proprietor's Claim might be for ever 
ited off, and the thing might paſs to one whom 
e would look upon as an Intruder into his Rights 
ad Poſſefſions. A grant of Uſe and Profits was ike- 
riſe, according to the Roman Laws, made extinct 
the two higher degrees of the Capitis diminutio, 
r Distranchiſement of a Citizen (22). For as they 
rere unwilling to let this Burthen lie on the Pro- 
rictor, after the Party in whoſe favour it was at 
rt appointed could receive no benefit from it fo 
cy judg'd it by no means convenient, that a Per- 
n who had forteited the Privilege of a free Sub- 


8 


ject, ſhould be {till capable of holding ſuch a Right 
over the Goods of thole who were true and lawiul 
Members ol the State. | 
To proceed; this Right, by virtue of ſome pub- 
lick Law, or of ſome private Covenant, may in a 
certain period of time (23), be loſt by diſuſe, (which 
alters many things for the worſe; ) or by uſing it in 
a different manner from the Rules preſcrib'd (24) ; 
or by impairing the thing, either through deſign'd 
Wickedneſs, or groſs Neglect. The Right is like- 
wiſe extinct, if the thing happen to periſh (25); 
nor doth it revive, though the thing be renewed or 
repaired; by reaſon of that ſtrict Interpretation 
which this Affair demands. For Inſtance, If I 
build a Honſe in the ſame place with another which 
T loft by Fire, it is not judg'd to be the ſame as the 


former. And indeed, ſince the Work muſt have 


put me to conſiderable Charges, it would be very 
hard if I muſt raiſe a Building which on my fide 
will turn to no account. | 

_ Laſtly, It either the Proprietor make over his 
Right to the Tenant (26), or the Tenant reſign to 
him, the Uſe and Profit expires; ſince a Man cannot 
receive Service from what's hisown ; or, becauſe this, 
and all other Services do properly denote a Right 
over ſomewhat that belongs to another. But when 


Mr. Tu upon Lauterbach. Obſerv. 225. a 


tamen in univerſum inutiles cent propr iet ates, 
gem reverti, J. 2. t. 4. 5 1. 


Wuſruttu, &c. eg. 8. 


to à Cuſtom of which Hy ace ſpeaks, l. 1. Ode 16. 
A Timfrimeretque muris 
Halt le aratrum exercitus inſolens. 
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(17) This is proved commonly by this Law of the Code, 1. 3. t. 33. Sancimus & hujuſmodi legatum fir mum eſſe [ ſi quis fundum, 
we! aliam rem cuidam teſtamento relinqueret, quatenus uſis fructas apud heredem mane ret] talen uſumfructum una cum herede finiri, 
G illo m riente, vel aliis legitimis medis eum amittente, exſpirare, leg. 14. But tis evident, as others have obſerved, that he 
trears there ol the Heir of a Teſtator, and not the Heir of an Uſufructuary. See Vinnius upon the Inſtitutes, |. 2. t. 4. $ 3. and 


(18) This is the Reaſon that the Inſtitutes give, to ſhew how many ways the Right of an Uſufru& may be extinguiſhed. Ne 
Ruben abſcedente uſufructu, placuit certis modis extingui uſumfructum, & ad proprieta. 


(15) This Term is fixed on as that to which the longeſt Life of Man can extend. Et p'acuit centum annis tuendos eſſe in uſu- 
ſruttu municipes, quia is finis vitæ longevi hominis eſt, Digeſt. De uſufrultu, &c. J. 7. t. 1. leg. 56, See alſo 1, 33. t. 2. De uſu oF 


(25) The Law does not ſpeak at all of an Enemy, it only ſays, If a Plough paſſes through the City, c. (7. e.) if it be deſtroy d 
any manrer of way, which may happen by the Order of the Supreme Governor for the Puniſhment of the Inhabirants. 5S? uſus-. 
us civitati legetur, & aratrum in eam inducatur, Civitas eſſe deſinit ut paſſa eſt Cart hago, ideeque quaſi morte deſinit habere uſum- 
uten, Digeſt. 1,7. t. 4. Nuibus modis uſusfr. vel uſus amittitur, leg. 21. The Sacking ot a City is expreſled here with an alluſion 


Th' inſulting Army brought unto the Wall, 
The Hoſtile Plough to raze it till it fall. 


Sce the Notes of Dion. Gothofred. upon the Law irſeif, of which he treats, a 3 
(21) ie. The Uſuftuct being a Right purely perſonal, it can't be transferred to a third; fo that he acquires and enjoys it in 
his own Name, as holding it immediately of the Proprietor. But this does not hinder but that the Uſutructuary may not only 
let it our to farm, but retign, ſell, or give the Enjoyment of it to a third. All that is meant is this, that the third perſon ſhall 
is no longer than the Uſufructuaty enjoys it himſelf, yet not ſo fully as if he had the proper and immediate Uſufruct. Vſu- 
4714 ple frui ea re vel alii fruendam concedere, vel locare, vel vendere poteſt, nam & qui locat, utitur, & qui vendit, utitur. 
ali precario concedat vel donet, puto eum uti, atque ideo retineri uſumfructum, Digeſt. I. 7. t. 1. leg. 12. $2. W hence ic 
| n rhe Uſufructuary diſpoſeth of the Enjoyment of the Goods, of which he has the Ulufrutt according to his 
tis the ſame as if he enjoy'd it himſelf; and in this Caſe the Right of the Uſufru remains always in the Uſufructuary, 
he has transfer'd the Enjoyment of the Fruits to a third, as the expreſſion of the Roman Lawyers implies, Vt ipſum qui- 
ſenes maritum | qui poſt divortium reddere teneretur uſumfrutum ſundi dotis nomine acceptum | perceptio vero fructuum 
pertineat, Digeſt. I. 23. t. 3. De Jure Dotium, leg. 65, This Law is a matter of Diſpute among the Interpreters of 

Law, about which we may conſult Vinnius on the Inſtit. I. 2. t. 4. 5 3. numb, 4. and Mr. Titius on Lanterb, Ob/. 226, 
autem uſusfruttus morte uſufruttuarii, & dVabus capitis diminutionibus, maxima & media, Inſtit. I. 2.t. 4. $ 3. See 
Neis, fre c* 3. t. 33. leg. 16. 2, in fine, And for Diminitio capitis, (i. e.) the Disfranchiſement of a Citizen, of which he 

1K, wv 


1 'S tO fay, It he neirher enjoys himſelf, nor by any other the Goods of which he has the Uſufruct. This is what 
s cahed, Hun uti per tempus, Inſtit. S 3. ut ſupra. Non utitur (lay the Lawyers elſewhere) uſufructuarius, ſi nec ipſe utatur, nec no- 
Digeſt, 1.7. t. 1, leg. 38. See Note 21. above. Before Fuſtinian the Uſufru of things Moveable was loſt, if 
== © not uſed for a Year, and of things Immovable in two Years. But that Emperor order'd that the Uſufru of both 
„bet c loff, but by Non-ufage for ten years, if the Uſufruftuary was in the place where the Goods were, and twenty if 
ee Code, |, 3. t. 34. De ſervitut. & aqua. leg. 13. 
(26) Ke mr per modum, Inſtit. ut ſupra, See Digeſt. J. 8. t. 6. Quemadmodum ſervitutes amittunt ur, leg. 10. 5 I. & II. princ, 
2 i athne mnterive uſumfrudtum placet. Veluti uſusfiulus mihi ædium legatus eſt, ades corruerunt vel exuſtæ ſunt, fine du- 
in this caſe the Ufufructuary hath neither right to the Materials nor place where the Houſe ſtood. Certiſſimum 
Wh „ nee cementoruin uſumfruttum deleri, Digeſt. l. 7 t. 4 leg. 5 5 2. See alſo, leg. 8, 9, 10, 12, 23. Eſt enim jus in 
in un „ ien tolli neceſſe eſt, Inſtit. I. 2. t. 4. in princ. But this muſt be ſome particular U ſufruct, for when we have 
erta Ufutrudt, ( „e.) over all the Goods, the Enjoyment of the reſt is preſerved. Bonorum autem u/ufrudtu legato, ares 
1 1] uſusfructus peti poterit, quoniam qui bonarum ſuorum uſumfruftum legat, non ſolum eorum quæ in pici ſunt, ſed & ſub- 
1 i Hrudtam legere videtur, in ſubſtantia autem tomrum etiam area eſt, Digeſt. I. 7. t. 1. De njufrudtu, Cc. leg. 34. 8 2 
e incerpreters of the Roman Law ſay, That to know whether the thing of which we have the Uſufruct be deſtroyed, 
9 der whether the Name be changed, See Vinnius upon the Inſtitutes, I. 2. t. 4. S 3. n. 5, 6, . ; | 
7 ter / nur nus(ruetts, fi Domino proprietatis ab uſufrudtucrio cedatur del contrario fi uſusfrutuarius proprietatem rei 
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a Perſon uſeth his own Poſſeſſion, and receives ad- 
vantages from it; this he does by virtue of his 
Dominion (27), and wants not a new Title or Com- 
miſſion. ce 

VIII. Uſe, as they term it, is when a Man re— 
ceives froma thing belonging toanother (1), only the 
daily and neceſſary Service, the ſubſtance remain- 
ing as before. And this is of leſs extent than Uſe 
and Tm the Perſon to whom it is granted being 
only allow'd to take ſo much Advantage from the 
thing, as is ſufficient for himfelt and his Depen- 
dants; which allotment is meaſur'd according to his 
Dignity and Condition (2.) Thus for Inſtance z As he 
who hath obtain'd the uſe of another's Houſe may dwell 
in it with his own Family ; ſo he cannot fairly receive 
either a Gueſt of long continuance (3), or an Inmate 
who ſhall lodge there without being a Member of the 
ſame Domeſtical Society; in caſe the Proprietor him- 
ſelf dwells likewiſe under the ſame Common Roof: 
(but 'tis otherwiſe if the Grant runs for the ſole Uſe 
of the entire Tenement.) Nor can he, according to 
the regular Courſe, transfer the Uſe to another; it be- 


ing a matter of very weighty conſideration, and of 


great OW who a Man takes to cohabit with him, 
As to the preſervation and reparation of the thing 


in which any Perſon hath thus obtain'd a Ve, it 


ſeems moſt agreeable to Equity, that it ſuch a Uſe 
be once granted, there remains no farther Fruit or 
Benefit to the Proprietor, than the Jer ſhall be ob- 
liged to keep the thing ſafe and ſound. If the Pro- 
fit accruing to both be equal, they ſhall maintain 
or repair the thing at joint 3 (4). But if the 
Je be inconſiderable in compariſon with the Profits 
which the Owner ſtill reſerves to himſelf, in this 
Caſe, tis eaſily preſum'd, that he intended not to 


charge it with any Burthen. 


IX. Dwelling, in the Civil Law, is a Right by 
which a Man receives all the Advantages common- 


5 * 8 „ 


If proceeding from the letting out the Houſes 9 
thers (1). This is of a narrower compaſs: than 
Je and Profits of the ſame Houſes ; the latter * 
ing in likewiſe the benefit ariſing from the rc 
tion of Goods, and many the like Cauſes, And u 
it is of a wider extent than the bare Uſe, inalnus 
as the Perſon who hath obtain'd it, may let d 
the reſpective Buildings to other Tenants, in 
of inhabiting them himſelf. 

X. By the Right of Servants Works, is receivad 
the benefit ariſing from the Labour of Anothers & 
vant (1). Which Right the Roman Laws make np 
contracted than the Uſe and Profits of the ſame 
vant; becauſe he is capable of bringing in Ada 
tage by other Means beſides his Work. 

XI. Real Services, due to any Perſon on acc 
of ſome Eſtate or Poſſeiſion, are, in general, ſo 
ny Rights, by virtue of which my Neighbour;f, 
ſtate is charg'd with 4 ſome certain Ada 
tage to mine. The Civil Law divides them in 
Services of City Eſtates (1), and Services of Cum 
Eſtates, By Country Eſtates, are meant Lands al 
inferior Buildings, erected only for the conveniam 
of Agriculture, and preſervation of Cattle. Unix 
the term of City Eſtates (2) are comprehended i 
Buildings deſign'd for the reception of humane h 
habitants, for the exerciſe of Commerce, and ty 
like Uſes, though ſeated at any diſtance {rom th 
City. The occaſion of eſtabliſhing all theſe & 
vices was generally taken from Neighbourhood;1 
Relation which may juſtly be thought to bott 
very near on that of Friendſhip. For, inaſnd 
as it contributed highly both to the Profit ax 
the Pleaſure of Men, that many of them ſhoul 
join their Dwellings and Poſſeſſions, which conn 
nience could ſcarcely ſubſiſt, ſhould each Perſong 
about to exclude another from the Uſe of his Pi» 
perty in every Degree, therefore Neighbours we 


(27) Nulli enim res ſua ſervit, Digeſt, I. 8. t. 2. de ſervitut, pred. urban, leg, 26. princip. See alſo l. 7. t. 6. Si uſusfrullus p:ttn, 
Mr. Barbeyrac's NOTES on 58. 


(1) Minus autem Juris eſt in uſu, quam in uſufructu. Num is qui fundi nudum habet uſum, nihil ulterius hatere intelligitur, quan 
oleribus, pomis, floribus, fieno, ſtromentis & lignis ad ſum quotidianum utatur., By the Roman Laws the Uſer can neither fell, 
make over, nor give away his Right. Nec ullr ali jus quod habet aut locare, aut vendere, aut gratis concedere poteſt, Lnſtic, l. 27 
De uſu C habit. $ 1. This Right is eſtabliſh'd, and ceaſed in the ſame manner as the Uſufruct. Tiſaem illis modis, quilts ui 
fyudlus conſtituitur, etiam nudus uſus conſtitui ſolet, liſdemg, illis modis finitur, quibus o «ſusfruttus deſinit, ibid. princip. See M. 
Daumat's Civil Laws in their Natural Order, Part f. J. 1. t. 11. Sect. 2. 

(2) Aliquo enim largins cum uſuario ogendum eſt pro dignitate eus, cut rel ictus eſt uſus, Dig. l. 7. t. 8. De uſu & habit. leg. 12 fl 

(3) All that our Author ſays about the uſe of an Houſe, is not at all agreeable to the Roman Law, bur I muſt own, thut ſt 
veral of the Laws which I have quoted, and ſome ot which our Author reſers to, are confuted. See one of them cotreced 
Mr. Neodt in his Probab. Juris, |. 3. c. 7. who in the tollowing Chapter of the ſame Work, corre&s and explains another whid 
relates ro th's Matter, One general Remark may be alſo made upon all the places mention d in this Chapter, which is, Tlat te 
Laws of each State, and the mutual Agreements of Parties, or the Will of him that gives freely, may be diſtinguiſhed a ch 
ſand ways. So that no Rule can be made which can abſolutely and unchangably agree to all Cafes, and we muſt ſeriouſly at 
to the particular Circumſtances of every Affair to decide ir afterward according to the Nature of the thing and Maxims ot . 
quity, what are the Engagements both of him that confers any of theſe Rights, and of him who receives them. 

(4) Si domus uſus legatus ſit fine fructu, communis refectio eft rei in ſartis tefis, tam heredis, quam u ſuarii. Videamus tamen wh 
fructum heres acciptat, ipje reficere debeat. Si vero talis ſit res, cujus uſus relegatus eft, ut heres fructum perciper? non poſſit, LA. 
rius reficere cage ndus eft. Que diſtinctis rationem habet, Digeſt. I. 7. t. 8. leg. 18. 

Mr. Barbeyracs NO ES on & 9. 

(1) Sd eſt cui habitatio Iegata, ſive aliquo modo conſtituta ſit neque uſus videtur, neue uſusfruftus, ſed proprium 41d 
ſolum in ea degere, ſed etiam aliis Iocure, Inſtit. 1, 2. t. 5. § 5. See alſo the Code, l. 3. t. 33. De uſufrucl. & habit. &c. leg. 13. ue 
neicher looſe this Right by Non uſage or a Civil Death, See the Digeſts, l. 7. t. 8. De uſu (5 habit, leg. 10. 

Mr. Barbeyrac's NOTES on S 10. 1854 

(1) Operis ſervi legatis neque uſus neque uſusfructus in eo legato eſſe videtur, l. 35. t. 2. ad legem Falcidiam, leg. I. 69. This - 
is loſt only by the Death of the Slave, and not by the Natural or Civil Death of him who might ſo diſpoſe of the Slave, nor d 
Non. uſage. See Digeſt. I. 7. t. 7. De operis ſervorum, and 1, 33. t. 2. De uſu & uſufrudi, &c. leg. 2. | 

Mr. Barbeyrac's NOTES on 5 11. SN 

(1) The Law is, Servitutes ruſticorum prediorum & urvanrum, Digeſt. l. 8 t. 1. De Servitut. leg. 1. Some Men maintain, 8 , 
this diſtinction is of no uſe, becauſe ir ſhews no difference as to the effetts of Right. See Mr. Thomaſins's Diſcourle, de ſers 10 
Stillicidii, which is the fitteenth among his Diſcourſes at Leipſick, 5 14. as alſo Mr. Titius's Obſerv. on Lauterbach. Comp 


Oc. leg. 5 Princip. 


Obſerv. 243. 


(2) The Words ot the Law are, Urbans prædi t omnia edificis accipimus, non ſolum ea que ſunt in oppidis, ſed (r f fort? od mi 
ſunt, vel alia mvritorid in villis ꝙ in vicis, vel fi Pratoria voluptati tantum de crvientia, 4 urbamun predinin non locus f4ctt / 


teri, Digeſt. J. 30. t. 16, De verlor. ſignificat. leg. 198. 
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ent to ſettle it amongſt themſelves, That no Man 
ould ue bis own things to all purpoſes, and in all 
»ſps&s, leſt others ſhould thereby be reduc d, as it were, 
6 ſbardſhips and Streights , but that each Perſon ſhould 
x others ſuch a moderate uſe of what be himſelf 
olſeſs'd as they could not want without great prejudice 
heir Affairs (4). Vid. D. Lib. 11. t. 6.1. I. f. 1, 2. 
ſi uſus-fr. petatur. & Lib. 8. t. 1. I. 15: D. de 
pit. I. 10. D. de Servit. Urb, pred. I. 20. ſ. 2. I. 31. 
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In Engliſh thus; 


Call Neighbours firſt, when Work is to be done 
Your Kinſiuen ſtay to dreſs, undreſs'd your Neigh- 
( bours run, 
Ill Neighbours Heaven for Puniſhments deſign'd 
As Good for Bleſſings : It one Good you find, 
Think you have found a Treaſure 


Socrates (in Xenophon. 'Ampr.) L. 2. p. 432. in 
„ Ed. H. Steph.) reckons up theſe Advantages of a 
Neighbour's Service; To light your Fire when you 

Wave ng ar to aſſiſt you in any good Office; to be 
Fady at hand for the 8 you his kind Succour, 
bon happen to fall into any Misfortune, Add. 
to de LL. I. 8. p. 915. Edit. Francof. 1602. 
n the other ſide, tis a general Rule to be obſerv'd 
n the challenging theſe Services, that they be not 
arried too far, and that they be us d with Mode- 
, ſo as to cauſe no Trouble or uneaſineſs to thoſe 
hat live about us. 

The particular Services of City Eſtates are reckon'd 
for the moſt part ) as follows. The Services of bear- 
W's  Burthen (5), by which any Neighbour is bound 
let my Houſe reſt upon his Wall or Pillar. 
The Conſequence of which is, That the Perſon who 


F 
mw Fs me this Service, ſhall be likewiſe engaged 
ear the ſaid Wall or Pillar, becauſe other- 


ic, if the Support ſhould fall, the Service comes 
nothing. The Service of letting in a Beam (6), 
=) which I am allowd to carry on a Rafter 
Beam, or any other Picce which joins my Build- 
Ng together, till it enters into my Neighbour's 


i oule, and js there laſten'd. 


The Service of jutting or ſhooting out (7), which 
impowers me to extend any kind of Building over 
the Houſe, or Ground of another Man, yet fo as 
not to make it reſt upon the ſaid Houſe or Ground: 
As in Balconies, Pent-houſes, and the like. The 
Service of raiſmg a Building higher (8), by which we 
are bound, though to our own Incotvenience, to 
give another leave, for his Benefit and Advantage 
to raiſe his Houſe ; which we might otherwiſe, for- 
bid or prevent. EL 

The Service of not raiſing a Building bigber (9); 
by which a Man, for the Profit and Convenience 
ot the adjoining Tenements, is conftrain'd to ke 
his Houſe low, or not to raiſe it beyond ſuch a fix 
Height. 

The Service of Lights (10), by which my Neigh- 
bour is obliged to admit my Lights, or my Win- 
dows for the Conveyance of Light. 

The Service of not hindring Lights, by means of 
which my Neighbour can attempt nothing towards 
the leſſening or obſcuring the Lights of my Houſe. 

The Service of Proſpet; by which my Neighbour 
1s bound to let me look treely into his Eftate, and 
cannot deprive me of that Benefit. | 

The Service of not bindring Proſpe# : by which a 
Man is tied up from doing any thing in his Eſtate, 
which might interrupt a free colpedt on any ide, 
eſpecially towards any delightſul place. 

The * of receiving Dropping Water (11), 
denotes an Obligation to ſuffer any fuch Convey- 
ances, to empty themſelves upon our Ground, tho? 
to our Burthen and Trouble. 

The Service of not receiving Dropping Vater; de- 
notes an Obligation, not to turn the ſame little 
Spouts or Gutters, which are already uſeſul to our 
Neighbour, into a new Courſe for our own Advan- 


tage. | 

The Service of receiving the River (12); by which 
my Neighbour is bound to grant paſſage to the 
larger Currants which flow (like a River) thro' 
my Houſe in Pipes or Canals. | 

The Service of not turning away the River; re- 
ſtraining my Neighbour from diverting any ſuch 
Channel or Stream which iſſues out of his Houſe, 
ſo as to hinder it from paſſing through my Eſtate, 
to my great Benefit. | 

Loft , We are to refer to the ſame Head (13); 
The Service of employing Sinks and Kennels, of pour- 
ing out any thing upon a Neighbour's Ground, and 
whatever there are beſides of the ſame kind, 


w 
2nd | — —— 
1 (4) The Rights of Service are not confined to what is abſolurely neceſſary for the uſe of the Poſſeſſor of the Ground, but 

| wy exrend allo to whatever is for the convenience and pleaſure of the Owner, as much as for his Profit. See Mr. Noodts 
T3 =. Lars l. 1. c. 2. where we may find many curious Obſervations for the underſtanding of ſeveral of the Roman Laws 
ith vices. 

( 5) De jervitute, que oneris ferendi cauſa impoſita erit, &c. Digeſt. I. 8. t. 8. Si ſervitus vindicetur, &c. leg. 6. & 2. Eum debere 

* Mee reſtituere, que onus vicinarum edium ferebat, cujus eſſent ædes que ſervirent, I. S. t. 2. de ſervit. pred. urban. leg. 33. 

ral (5) Jus immittendi tigni in parietem vicini, ibid. leg. 2. See Mr. Thomaſius's Diſcourſe, de ſervit. Stillicidii, & 59. 


(7) Projiciendi, 


protegendive, ib d. Inter projectum immiſſum hoc intereſſe, ait Labeo, quod pro jectum eſſet id quod ita proveheretur, 


t nut: . 0 : a : n 4 , 1 
Hauam requieſceret, qual ia Mæniana C ſuggrundia eſſent, immiſſum aut em quod ita fieret, ut aliqus loco requieſceret, veluti tigna, 


Nate. N 2 
e immitterentur, I. $0. t. 16. de verlor. ſigniſicat. 
ne, quoted alſo by Mr. Hirtius. 


ioht | 
is (S) Altius tullendi=—aut non extollendi, I. 8. t. 2. ut ſupra. 


leg. 242. See l. 5. c. 5.5 4. infra, and Amm. Marcellinus, I. 27. c. 9. in 
4050 Luminum ſervitute conſtituta id acquiſitum videtur, ut vicinus Iumina naſtra accipiat. Cum autem ſervitus imponitur ne luminibus 
videmur, ut jus ſit vicino invitis nobis altius ædificare, atque ita minuere lumina noſtrorum edificiorum, ibid. 
officiatur, & ne perſpeAui offendatur, alind ty aliud obſervatur, quod in pro ſpectu plus, quis habef, 


in teetum, vel aream vicini, vel non avertendi, ib d. leg. 2. See alſo leg. 20. $ 2, 5, 6. See allo, 


2, K. 3. 6 1. 


1 
ak loc maxime adepti 

4 oC : 7 2 ſervitutes ne luminibus 

U "109 el oficiatur ad grat hrem proſpettum C liberum, ibid. leg. 1 
end. 10 15 Iten Hill leidium avertendi ; 
4 . — 5 Diſcourſe on the ſame Subject. 

„ A *) Ot Hunnen recipiat quis in ædes (vas vel in dream, Inſtit. J. 
m: 3) Jus Chace mitterds 


F<. raflic. leg, 


2. pin. IÞ. 


/ervitus eft, Digeſt, l. 8. t. 1. leg. 7. 


This Service is alſo for Country-Dwellings. Sec t. 3. de ſervitut. 


+Bb 2 X11, The 


196 Of Right over other Mens Ceed. or Poſſeſſions. Book I 


XII. The Services of Country Eſtates (1) 3 or which 
are due to Lands and Hereditaments employ'd in 
Rural Affairs, are commonly reckon'd in this Cata- 
logue. Paſſage ;, the __ ot a Path for Men to 
walk through my 4 bour's Ground into mine, 
tor the benefit ot the latter. Cay /iage; the Right 
of driving Beaſts or Wains. Road, or Way, the 
Right of going, walking, driving; as likewiſe of 
carrying, leading, bearing and drawing any thing 
which makes for the Advantage of my Eſtate. Va- 
ter-courſe, the Right of bringing Vater through my 
Neighbour's Field, for the benefit of my own; whe- 
ther I uſe this Vater for the Ground, or for the 
Beaſts, or only to free my Land from an unneceſſa- 
ry Burthen and Flood. *Tis the Nature of theſe 
Services, that they cannot be granted in part (2), 
being of no uſe unleſs Entire. For, as the Civil Law 
obſcrves in one of theſe Inſtances; A Road or Way 
is then wont to be fniſhæd, when it reacheth, either to 
a Town, or to ſome High and publick Jay, or to a 
Ferry, or to ſome other Farm of the ſame Lord, 
Therefore it would be vain and ulcleis to obtain 
paſſage only thro' halt another's Ground, if we were 


| £21 


not allow'd to go farther. Water-dranght , the g;.. 

of fetching Water from a Spring, or other place f 

the neceſſary Occaſions of our Ground: Wu 

Grant is preſum'd to include alſo another * 

free paſſage to the Spring or Well. Waterags . 

Cattle; a Right to drive the Beaſts which teed i 

our Ground, to drink at our Neighbour's Pool 1 

the ſame Head belongs The Right of feeding our Gs 

tle on another's Paſture : Concerning which Ra l 

it hath been oblerv'd, That the Lord of the Gran 

which 1s charg' d with this Service, is not herdy 

hindred from feeding his own Cattle in the far, 

place, provided he do not overſtock it, ſo as ty f 

tercept the Right of the other Party, And ſo t. 

he who hath the Right of Paſturage, ought not t. 

bring in Diſcas'd or Scabby Beaſts, which migh 

communicate the Infection to others. | 
Laſtly, To theſe are added, The Right of urig 

Lime, of digging Sand, of cutting Stakes, . 


ty alre 
Which, 
it may 
tc tra 
ower: 


Poſe] 


| | of feln 
Wood, and of bewirg Stone; as they turn 0 l 
vantage of Country Eſtates. All which have bed 


by others explain'd more at large (4). 


Mr. Barleyrac's NOTES on S 12. 

(1) Servitutes ruſt ĩcorum prediorum ſunt be. Tter eft jus eundi, ambulandi homnini, non etiam jumentum agendi. Aﬀus eft jus work 
vel jumentum, vel vebiculum. Viz eft jus eundi, & agendi, & ambulandi, Digeſt. J. S. t. 3. de ſervit. pred. ruſtic. leg. 1. See that 
this Mr. Bynkerſkoz4's Obſervarions. Aquednttus eft jus aquom ducendi per fundum alienum. In ruſticis computanda ſunt aque hauſtu * 
coris ad aquam adpulſus, jus pa ſcen li, ca cis co uendæ, arenæ fodienda — Etiam ut 


tur, &c · wid. leg. 3. 


(2) Quia via conſumnari ſolet, vel civitate tenus, vel uſque ad viam publicam, vel uſque ad flumen, in quo pontonius trajiciatur, u 


uſque ad proprium alium Domini predium, bid. leg. 38. 


(3) Qui hatet houſtum, iter quoque habere videtur ad hauriendum, Ibid. leg. 3. 5 3. 

(4) See Mr. Daumat's Civil Laws in their Natural Order, Part 1 l. tt, 12, As to the Right of Fiefs or Fealty (which our 4 
thor has omitted, tis the common Opinion, that they are derived from the People of the ancient Germany. See Gritins, De Jo 
Belli & Pacis, I. 1 c. 3 8 23. and Paul Hachenberg's Germania Media, &c. Diſſert. 9. or the Extract in Bibliothec, Univerl, Ton 
p 356, Cc. as allo Mr. Thomaſius's Diſcourſe, entitled, Selecta capita hiſtarie juris feudalis Germanici, which is among his Seleh 
feudalia printed at Hall in Saxony in 1708, Yer ſome, among whom is our Author, as we may ſee 1.8 c. 4 8 30 following, bs 
licve that it had its Original from the Remans. See Mr. Hirtius upon the place, and his Diſcourſe, De feudis oblatis, Sect. 1,51 
which is in Tom. 2. of his Comments and Opuſc. Mr. Thomaſius himſelt thought formerly, that Fiefs were in uſe among ſerett 
People before the Germans, though he could not find out the firſt Riſe of them, See his Diſcourſe, De Origine & Natura Fai 
oblat i, which is the 1ath among his Diſputations at Leipſick. But be that as it will, there are ſeveral ſorts of Fiets, of whicht 
this time we ſhall ſpeak of che moſt common only. A Fief then is a Right of enjoying fully an immovable or incorporeal Eſta, 
that belongs to another, to whom we have obliged ourſelves to pay Homage and Fealt 
that account. The Right paſſes to the Heirs, but moſt commonly to the Males only in a right Line, or the collateral Relatiots at 
the Facher's fide ; for thoſe on the Mother's have no Title. He that grants theſe Lands in Fealty is the Lord, and he that recens 
them is called his Vaſſal. Where the Lineal Heirs capable of Succeſſion are extinct, or the Vaſial is found guilty of Felony, (i.e, 
hath broken the Engagements he was under to his Lord, or neglects certain Forms in his Tenure : Or, Laſtly, performs not ti 
Conditions by which he holds his Fief, it then returns ro the Lord. We may find the Cuftoms of Fiets in the Body of the Cn 
Law, which Collection was made about the Year 1154. But Mr. Thomaſius has publiſh'd an Author more ancient, De Berga 
as Ficfs are called, written before the 11th Century, and has joyned with it two fine Diſcourſes; the one concerning the r 
thor and Antiquity of that Work, the other of the good uſe of ir; and in them proves, that the Author wrote in the 1:0 
Century, and at the bottom of each Paragraph has made References to parallel places in the Sreculum Saxonicum && Suevicun, i 


In fine, Multitudes of Authors All over Germany have publiſhed Tritt 


which are found in his Se/e#.: Feudalia before mention'd. 
tiſes about the Nature ot Fieis. 
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Cua 


JI proceeds from Property, that we may altenate 

| a thing. 

l. The Conſent of two Perſons is required in eve- 
ry Alienation, 

IL Which is to be expreſſed by ſome Signs, 

IV, An Alienation is made entirely, or upon Con- 
ditions, 


E are now to conſider the Derivative Ways of 
Acquiſition, by which Dominion or Proper- 
ty already eſtabliſh'd, paſſeth from one to another: 
Which, before we proceed particularly to examine, 
it may be convenient to premiſe ſomewhat about 
the transferring of Property (1) in General. The 
Power and Privileges then (2) of alienating our own 
poſſeſſions, or of conveying them to others, ariſeth 
from the Nature of full Property (3) : For ſince this 
enables a Man to diſpoſe of his own how he pleaſeth, 
t ſeems the very Principal part oi that Ability, 
at he may, if he thinks convenient, transfer the 
It ing to another, by which means he may either 
Frocure to himſelf ſomething more ſerviceable, or 
Wit leaſt may have an Opportunity of obliging a 
Friend by his own Turn. 
II. Now as the Conveyance of Rights and of 
Wings is tranſacted between two Parties, the one 
om whom, and the other to whom they paſs (a); 
in thoſe Methods of Acquiſition which flow from 
he Force and Vertue of Property, the Concurrence 
EW two ils is required (1), the Givers and the Re- 
avers ((). For Alienation doth eſpecially denote, 
Wat the thing paſſeth from the Proprietor, with his 
dee Conſent, and is not taken from him by meer 
F olence againſt his Will. Again, To make a thing 
ange Maſters, it is neceſſary likewiſe that the 
Witter agree, as well as the former; it being incon- 
Went, that a thing, which as to its Natural Sub- 
cc, cxiſts ſeparately from me, ſhould be, as it 
Nec, joind and united to me, unleſs I embrace 
We itt my own Conſent and Choice. But in 
W-ics where the Property js ſaid, of Right, to paſs 
Men without their Knowledge, as in Inheritan- 
, tore tre Law is preſumed to make an Accept- 
Pee by way of Fiction, in favour ol the Heir. Of 


p. IX. 


Of Transferring of Property in General. 


V. Whether Livery be required in every Aliena- 
tion. 

VI. Property is either accompanied with, or ſepara- 
ted from Poſſeſſon. 9 

VII. What, and how manifold Poſſeſſion is. 

VIII. How Property is gained by bargaining only, 


IX. Trne and feigned Delivery, 


which this is an Evidence, that the Heir may refuſe 
the Inheritance (2); and unleſs, either in Perſon or 
by Proxy, he takes actual Poſſeſſion of it, he is not 
affected by thoſe Obligations which ariſe from it, 
or are charg'd upon it. 

III. Farther, ſince Alienations ought to be made 
with the Conſent of both Parties, and ſince it is in- 
conſiſtent with humane Society, that bare Internal 
Acts ſhould be allow'd a Power of producingRights to 
hold Valid and Effectual with regard to other Men; 
therefore tis required on both ſides, as well on the 
Giver's as on the Receiver's, that they declare their 
Conſent by ſufſfic ient Signs, that others may be tul- 
ly aſſur'd of it: Such as are, Nods, Geſtures, Words, 
Writings; to which, in ſome places are added, So- 
lemn Profeſſion before a Magiſtrate, Publick Regi- 
ſtring, and the like (1). | 

IV. It is evident, moreover, that when a Tran- 
ſlation or Alienation hath been perfectly and un- 
conditionally made, the Alienator retains no man- 
ner of Right. or Title to the thing which was be- 
fore his own. Which Conſequence, though it be 
naturally implied in every Act of this kind, yet 


tis uſual in Solemn Renunciations and Surrendries, 


expreſly to declare, 'That neither we our ſelves, nor 
our Heirs will hereafter make any Pretenſion or 
Attempt upon what we have now given up; and 
that it any ſuch Motion happens, it ſhall be null 
and void : Becauſe when we [£20 once made a thin 

anothers, we cannot, to any purpoſe, claim the diſ- 
2 of it again. Yet frequently after a thing hath 


een alienated, the former Owner reſerves ſome . 


kind of Claim, or a fort of Chance Right, which 


in Caſe of ſome particular Event, now unknown, 


excrts its Force. And this, either becauſe in the 
Act of Alienation it was thus exprefly covenanted z 


81. 


Y 1 1 * _ * . * 
Henle vat am habari, Inſtit. I. 2 t. x De rerum diviſ. & 40. 


© } 7 1 
Pe Property that is alienated, and one and the 


make 


4 : Mr. Barleyrac's NOTES on Chap. 9. 5 1. 


W (1) The wores of the Law are, Eſt autem alienatio omnis actus per quem Dominium transfertur, Cod. 1, 3 t. 23 De Funds Dotali; 
W (2) Nibil enim tam convenient eſt naturali equitati, ſay the Roman Lawyers, quam vol untatem Domini, volent is rem ſuam in alium 


160 To ſpeak properly, we can't ſay that the power of Alienation is the conſequence of the Right of Property, becauſe tis 
we — thing can't be the Cauſe and Matter of an Alienation, The truth is, the 
8-5 0! transferring a Man's Goods to another proceeds from the natural Liberty which every one hath to preſerve his Right, 
Wick t '© Over to whom he pleaſes, Whence it comes, that he may alienate not only the Property, but alſo all other Rights, 
_ "cre be ſome Law, Agreement, or ſuch like Act, which reſtrains this Liberty within certain Bounds, Titins's Oblerva- 


Mr. Barbeyrat's NOTES on 8 2: 


ö 40 2 Ne Law ſpeaks, In omnibus rebus que Dominium transferunt, concurrat oportet affectus ex utraque parte contrahentium, nam 
| aud i N 1 , frve donatio, ſive conduttio, five quelibet alia cauſa contrahendi fuit, niſi animus utriuſq, conſentit, perduci ad effectum 
anon poteſt, Digeſt l. 44. t. 7. de obligat. & adlion. leg. 55. See l. 3 c. 65 15 above, 


| 
| od called £4 


e | * 3 % ” 9 
Mr. / Notes upon this place, 


I vd Gre. I. c. 6 f. „ 2 (5) See whar has been ſaid upon this in l. 3 c. 6 f. 15. 


(2) See che Title ot the Digeſt de acquirenda vel amittenda hereditate, 1. 29 t. 2. 
1 | Mr. Purbeyrac's NOTES on & 3: 

(1) Certain Marks or Signs, for example, when any — among the 23 alienated an immovable thing, he deliver'd 4 
bete, or he took up ſome Duſt or other piece of the Soil, and caſt it upon the Folds of the Robe of the Buyer, 
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Of Transferring of Property in General. 


as is the Practice in Sales with Liberty of Refu- 
Cal (1), in things alienated under an Exception or 
Condition (2), and when only a uſetul Diminutive 
or iniperſect Property is transter'd (3), as happens in 
the Grant of Teuds, and of Copies and Leaſes : Or, be- 
cauſe the Alienation includes a Tacit Condition, 
which Condition coming to pafs, the Right of the 
former Owner to the thing thus convey « revives; 
whence ariſe thoſe ſeveral Actions in Civil Law (4), 
of Falſe Debt \, of things given upon a certain 
Cauſe (5), which Cauſe did not follow (6); of the 
Recovery of Spouſal Preſents upon not proceeding 
to Marriage; of Recovery of Dowry upon Divorce 
or Separation (7). : : 

Vulcan, in Homer (a) upon his taking Venus in 
Adultery (8), challengeth the be, the Preſents he 
made his Father-in-Law, in proſpect of the Match. 
"Tis a Rule in the Alcoran, That if a Sutter put away 
bis Spouſe before Conſummation, ſhe ſhall retain half of 
what be gave her, unleſs ſhe chuſe to throw him back 
all. 

V. But the chief Point uſually controverted on 
this Subject is, V hether or no in the transferring of 
Property the Law of Nature requires Delivery ? For 
others have already well obſerv'd, That Deliver) 
cannot rightly be plac'd amongſt the Ways of ac- 
quiring (1), ſince *tis only an Act intervening in the 
Conveyance of it. Grotins (b) is of Opinion, That ac- 
cording to the Law of Nature, Property may be trans- 
ferr'd by bare Covenant, and that Delivery is only 
requir'd by Civil or Poſitive Ordinance, which be- 
Ing receiv'd by many States, is through miſtake ſtyled, 
The Law of Nations. On the other haud the Ex- 
poſitors of the Roman Laws declare, That the Do- 
minion of things cannot be transferr'd by bare Cove- 
rants (2), though thus much be expreſly intimated in 
the Tranſaction; but that Delivery is ſtill requiſite. 
"The Reaſon of which Neceflity they take to be this; 
That Dominions firſt took their riſe from Natural 
Poſſeſſion, and that therefore in paſſing them away, ſuch 
an Ad muſt intervene, by which the Natural Poſſeſ- 
ſion of the thing may be immediately obtain'd, Some 
have further remark'd, That in Originary Acquiſi- 


Book IV. 
tions, as ſuppoſe in Occupancy, or firſt Seizure tl 
Title or Cauſe, and the manner of acquiring fal 1 
with each other. But that in Derivative Acqu ſiti l 
theſe two are ever diſtin& : Delivery and Acceptang 
being the manner of transferring Property, or ** 
the Acts which occur in transferring it; whillt = 
nation (3), Buying and Selling, &c. are the Title q 
Cauſes upon which the Conveyance is made, The 
we have already ſhewn, that bare Occupancy is yy 
a ſufficient Title for Dominion, but that it muſt i 
all Cafes be grounded on fome precedent Core. 
nant (4). Others take a Middle * — in the 
Point; and as they deny that Delivery is by th 
Law of Nature Neceſſary, ſo they maintain, Thy 
tis, however, agreeable to Reaſon; Inaſinuch as [ 
cannot exerciſe Dominion over a thing, unleſ; ] ap 
ply it, as it were Cyporally to my ſelf; which cn 
be done only by Delivery on the one ſide; and by 
Actual Seizure on the other (5). 

VI. In our Judgment, the Matter may be dex. 
ly reſolv'd, by obſerving, that Dominion is capable 
of two different Conſiderations; either as it denotes 
a bare Moral Quality, by virtue of which we u. 
derſtand that a thing belongs to ſome Perſon, an 
that it ought to be ſubject to his Diſpoſal; or u 
it implies farther, ſome degree of Natural Irm; 
by which we are enabled to put immediately i 
Execution any purpoſe that we have made cn. 
— ns ſaid thing. Or what amounts to th 
ſame, Dominion is ſometimes conſider'd as abftrad 
ed from Poſſeſkon, and ſometimes is conceiv'd & 
united to it; this being, as it were, the final com 
2 of Property; upon the arrival of which it 
ully exerts its direct Effects. For the better Illi 
ſtrat ion therefore, of the Point, it will not be in 
— to ſay ſomewhat of Poſſeſſion in Ge 
mr 

VII. By Poſſeſton then, we underſtand not ti 
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bare retention of a thing; ſuch as a Keeper (1), u. be 
Adminiſtrator, a Borrower, or a Tenant for Ie ad i. 
Profit, have with regard to the Goods of othes; J 
but ſuch as carries vw with it an Affection al F< 
Deſire of having the thing to ones ſelf (2). Ti 2 

* 
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Mr. Barbeyrac's NOTES on S4. 


(1) See hereafrer, in l. 5 c. 3 1.4- (2) See the ſame place. 


(4) Conditio indebiti, which is explained before, J. 3 c. 48 5 U. 4. 


is required again. See rhe Interpreters upon the Digeſt. |. 12 t. 4 and Mr. Noodt's Probab. Furis, I. 4. c. 4, 5. 


vel propter Nuptias & Sponſalitiis. 


(7) See the Digeſt. I. 24 t. 3. Soluto Matrimonin dos quemadmodum petatur. 


l. 4 c. 1 p. 301, 302, 


Inſtit. 1. 2. t. 1. de rerum diviſine, 8 40. N 


(2) Ut 


(3) See what we have ſaid in c. 4. ſ. 2. (4) See 


2 N os ; | (3) Thi: 

(5) Conditio cauſa data, cauſa non ſecuta, This is when a thing, which was given upon a Condition, which was not performed * be - 

. N. * . „ oor sen 

(6) See upon this Subject, Cod. I, 5 t. 1 De Sponſalibus & Arris ſponſalitiis & Proxeneticis, & t. 3. De Donat ionibus ante apt A, a Se 
3 

tines | 

(8) This was the Cuſtom in thoſe Times. Sce Mr. Le Clerc's Notes upon Gen, 34. 12. and Mr, Perjzonius's upon lian. fl N2s "ah 
» Man 

Mr. Barbeyrac's N O 1 E 8 On Sg 5. nrelliz 

(1) Ic is a Determination of the Roman Law, Per 1raditionem quoque jure naturali res nobis acquiruntur, as the Lawyers ſpeil ue. lum 

Es- P. 

(2) Tradit onibus & uſucaptionibus Dominia rerum mn nudi pactis transferuntur, Cod, 1. 3 de pattis, leg. 20. See alſo, I. t. 14 ') Geney 

rei vindic; leg. 50+ and the Code with the ſame Title, 1.3 t. 32 leg. 15, 26. as alſo |. , t. 39. de heredit. vel aione vendita, leg.“ * Vel 
Non y 


(3) Nunquam nuda traditio transfert Dominium, ſed ita ſi venditio aut aliqua juſta cauſa præceſſerit, propter quam traditin ſequer®® 
Digeſt. I. 41 t. 1 de acquir, rerum Dominin, leg. 31 in princip. See Vinnius upon the Inſtitutes, I. 2 t. 15 40. 

(4) I have proved the contrary above, c. 45 4 n. 4. See alſo 58 n. 1. 

(5) See Mr. Daumat's Civil Laws in their Natural Order, Part 1 l. 1 t. 2 Sect. 2.5 Io with the Note. 

Mr. Barbeyrac's NOTESOnS 7. 

(1) The Law ſays, Denique it ab eb, apud quem depoſita eſt, vel commolata, vel qui conduxerit, vel qui legatorum ne 
cauſa, vel dotis, ventriſque nomine, in poſJeſſtne eſſet, vel aut damni inſedti nomine non cavebatur, quia hi omnes non poſſi ent, wine" 
non poſſe, Dig. I. 6 t. 1 de rei vindic. leg. 9. See 1.41 t. 2 de acquir. vel amittend, poſſeſſione, leg. 3 5 20. * 

(2) Et apiſcimur p'ſſ*ſſimem corpore & animo, neque per ſe animo, aut per ſe corpore, Digeſt. I. 41 t 2 de acquirend. vel amitten 
ſeſſi ne, leg. 3 S1. I. qui pig nori accept, aut qu! precario ro,avit, non tenetur nox ali aFione, licet enim juſte poſſide ant, non tamen? 
nione Dom ni poſſi lent, Dig. I. 9. t. 4 de noxal. act onibus. leg. 22 & 1» See Cujacius's Obſervat. I. 9. c. 33. Farther, here are 
great Diſputes (which are for the moſt part but wordy Brangles) among the Roman Lawyers themſelves, but more amo 10 
Interpreters, the one fixing one ſenſe upon the word Poſſeſſion, and the other another, as well as to the diviſion ot it inte 175 
and Civil. See Mr. Daumat's Civil Laws in their Natural Order, Part 1 l. 3 t. 7. and Mr. Titizs's Obſervations on £4 
c. as allo his Ju Privatum R mano Ce man. printed in 1709. |. 2 c. 7, 8, 


(4) OA. I. 8. v. 18. (5) Liv. z c. 6 ſ. 1. & c. 8 ſ. 25 and elſe where | the! 
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Chae. IX. Of Transferring of Property in General. 


n_— 


theydivide into (3) Natural and Civil: Which Diviſion 
may again be conſider'd in two reſpects; either as to 
ne outward manner of poſſeſſing or retaining; or 
to the inward Form or Eſſence of Poſſeſſion. In 
the former Senſe we are then ſaid to have Natural 
pollelſion, when having once taken a thing, we ſtick 
to it, not only by the inclination of our Mind, but 
by Actual, and as it were, Corporal Application. Ci- 
zl Poſſeſlion may in this Senſe be kept in Mind 
only. when tis loſt as to the Body. Inaſmuch as Nati- 
onal Laws, in ſome particular Cales, {till allow the 
Advantages, which follow Poſſeſſion, to thoſe who 
have quitted their actual hold (4), or loſt things out 
of their Hands, In the latter reſpect Natural Poſſeſ- 
fon is, when we have indeed a Mind and Inclinati- 
n to keep a thing as our own, yet without any juſt 
perſwaſion of Property, ſuch as might ariſe from a 
Lin Title. But Civil Poſſeſton implies not only a 
Deſire, but likewiſe a reaſonable Ground for that De- 
re; which according to the Common and Regular 
zurſe, is always underſtood in National Conſtitu- 
ons, when they allow any favour to Poſſeſſion (a). 


ubſtances (5), whether with or without Motion: 
The leſs proper or the Analogous Subject, are Iu- 
orporeal Things (6), as Rights, which we poſſeſs 
y uſing them, and by the power of ſo uſing them; 
s likewiſe Deeds and Writings, upon which an Acti- 
n may be grounded towards ſome certain Claims, 
o the conſtituting and compleating the Nature of 
ofleflion, it is requiſite that the Perſon to be put 
to poſſeſſion ſhall either by himſelf, or by 
P oxy (7), corporally take to him the Thing it felt, 
jr the Badge and Sign of it, or the Inſtrument of 
uſtody, according as the Nature of the thing per- 
its; and confequently, that the Thing be after 
bch a manner ſubjected to his Power, as that he 
| p be able actually to diſpoſe of it. If many 
DOC] 


I & are united and connected to each other, then 
* e taling any one part with a deſire of poſſeſſing 
.\ F< bole, is conſtrued for taking the whole, fo far 


it lics free and void of Owners, Thus, for in- 
nce, He who would take poſſeſion of a Field, or of 


Now the proper Subject of Fuſſeſton, are Bodily 


Ground, vr to creep into every Garret, but tis enough 
for him to enter on any part (8). A complex Body 
made up of particular ſeparate Bodies, as a Flock, 
for example; it all the Parts are preſent, tis ſup- 
poſed to be taken all by laying hold on any one. 
But if the Parts are divided as to place; one part 
of the Flock, for inſtance, in this Field, and ano- 
ther in that (9); here each part is to be taken by it 
ſelf. Incorporeal Things when they adhere to a 
Corporeal, are preſum d to be taken together with it. 
But if they are to be acquired in the Goods of 
others, then they are taken either when we are in- 
troduced to a thing, over which (10),. for inſtance, 
we deſign to appoint a Right or Service, or when 
we exerciſe any Act which flows, as it were, from 
ſuch a Right. | 

In Negative Rights (11), it is equivalent to Psſ- 
ſeſſion, it I torbid a Man any thing, or oppoſe him 
in his deſign upon it, and if he reſts ſatisfied after 
my forbidding or oppoſing him. To proceed; ſuch 
a Seizure, or the exerciſe of ſuch an Act is neceſſa- 
rily required in the obtaining of every Poſſeſſion: 
Though it may by Civil Ordinances be appointed, 
That the Property of a thing ſhall otherwiſe by 
Right paſs to a Man ſo effectually, as that he ſhall 
bring as ſtrong an Action againft one who detains 
the thing from him, as it he had taken Corporal 
Poſſeſſion of it (b). | m_ 

Farther; As to the acquiring a thing by Occu- 
pancy, it is neceſſary, that the thing lay tree and 
vacant : So it a thing is to paſs from another to me, 
with ſuch force and virtue, as that I may be able here- 
after actually to diſpoſe of it, it is likewiſe neceſ- 
ſary that he abdicate and diveſt himſelf of the Poſ- 
ſeſſion, and remove it, as it were, out of his Cuſto- 
dy, that I may have Power immediately to ſeize 
on it. And this is enough to make it properly be 
{aid, that a thing is deliver'd by another ; there 
being no need that he ſhould directly put it into 
my very Hands. As I may very well be ſaid to 
feed a Man, tho' I do not chew his Meat for him, 
and then thruſt it into his Mouth, but only lay it 


(4) See above c. 6 & 12, n. 10. 


"ur, vel amitt. MNeſtone, leg. 9. 


(9) The In 
with th 


ipIg 97 A. 7 s FR . 

AS wm Www ue precedentem interrumpit, queritur ? 
h O98 ent 

h Holoomgoy 


2 Mixtum F. 19y 


u UCaþthng 
15 5 Monibus, leg. 30 5 2. 
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a) Vid, Pol;h J. 


(2) Vt pose ſi ron ſolnm civilis, ſed etiam nataralis intelligatur, Digeſt, I. 41 t. 5 pro berede, & pro peſſeſſere, &c. leg. 2. 5 1, 


(3) This is a diſtinion of the Roman Law. By things corporal is underſtood every thing that is the Obje of our Senfes, and 
de touch'd, as the Ground, Man, a Garment, a piece ot Gold or Silver, e. Whereas things incorporeal are not obvious 
o Senſes, and conſiſt only in a certain Right that Men have, ſuch are, an Inheritance, an Obligation, a Pawn, an Uſu. 
| A, 2 Service, He. Corporales he ſunt, que tangi paſſunt, veluti fundus, homo, veſt is, aurum, argentum, & denique alie res innu- 
ler. Incerporoles autem ſunt, quæ tangi non poſſunt, qual ia ſunt ea que in jure con ſiſtunt, ſicut hereditas, uſus, ——— ob- 
er Gurquo da cantracte, Inſtit. I. 2 t. 2 5 1, 2. Cicero in his Topicks calls the firſt, things that really exi 
Nas that have no Exiſtence but in our Minds. Eſſe ea dio (ſays he) que cerni tangive poſſunt, ut fundum, ædes, parietem, ſtillici- 
5 N pecudem, ſupellectilem, penus, ty cætera. Non eſſe rur (us ea dico que tangi demonſtrative non poſſunt, cerni tamen animo 
1e Nſſent, ut fr in uſucapionem, fi tutelam, fi gentem, ſi agnationem definias, quarum rerum nullum ſubeſt quaſi corpus, eſt ta- 
Fedam cnformatio inſignita &y impreſſa intelligentia, quam notionem vocg, c. 3. See Mr. Modt's Pro bub. Juris, I. 2 c. 3. 
17 Ez! % uſu ejus juris pro traditione poſſeſſionis accipiendum eſſe, Dig. I. 8 t. 1 de ſervit. Ib. leg. 20. 

| benraliter quiſquis omning noſtro nomine ſit in paſſeſhone, veluti procurator, hoſpes, amicus, nos poſſidere videmur, Dig. I. 4t t. 2. 


„Ind the other 


4 EM alle ita accipiendum eſt, at qui fundum poſſidere velit, omnes glebas circumambulet, ſed ſufficit quamlibet partem ejus fundi 
10m mente c cgitatiane hac ſit, uti totum fundum uſque ad terminum velit poſſidere, ibid. leg. 3 81. 
V. terpreters of the Roman Law infer this from a Law 
; [elcriprion, a Beaſt be found, that belongs to another who has bbught ir fince the time of che Preſcription began, to 
15 0 ors, he can't become the lawful Owner of that Beaſt, becaufe he did not take poſſeſſion of all the Beaſts in the 
„ole lame time, and of all them that afrerwards ſhould be joyned to it, but only of the firſt, Rerum mixtura fat, an 
Non autem grex univerſus ſic capiatur uſu, quomodo ſingule res; nec fic 
„ Nuid ergo eſt e Etſi ea natura ejus eſt, ut ad jeclionibus corporum maneat idem, non tamen (for ſo it ought to be read 
and Cujacius) univerſi gregis ulla eſt uſucapio, ſed ſingulorum animal ium ſicut poſſeſſio, ita Y uſucapio, nec ſi quid emptum 
hs hs. 5 SLi, augendi ejus gratia, idcirco poſſeſſionis cauſa mutabitur, ut ſi reliquus rem domini mei ſit, hæc quoqu? ovis, ſed 
is we. 1m habebunt, ite ut fi que furtive erunt, ſint quidem ex grege non tamen uſucapiantur, Digeſt. I. 41 t. 3 de uſurpationi- 


5 which imports, That if in an Herd which one has gotten by 


we enim (heres u/umfructum) intelligitur, fi induxerit in fundum legatarium, eumque patiatur uti, frui, Digeſt, l. 77,1 de 


„ which conſiſts in hindring a Petſon from doing certain things. 
ter 12 C. 7. (% To which Point belongs what is alledg'd by Grotii, l. 2 C. 8 f. 25. 
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” Of Transferring of Property In Genera! Book IV. © 


in ſuch a place, whence he may conveniently reach 
it for his uſe (a). 

VIII. Theſe Rules being laid down, it is evi- 
dent, that Dominion confider'd meerly as a Moral 
Quality, and as it abſtracts from Poſſeſſion (1), may 
certainly be transferr'd by bare Covenants but that 
as *tis underſtood to include likewiſe ſome degree 
of Natural Power, by means of which it may 1m- 
mediately be put in Act, beſides Covenants, Deli- 
very is {arther required: which doth not ariſe from 
the force of Poſitive Law, but from pure Natural 
Reaſon. Nor yet is it neceſſary to affirm, That 
before Delivery the Alienator retains ſome kind of 
imperfect Dominion; unleſs we would very unar- 
tificially aſcribe the Name of Dominion to a bare 
Natural Ability, actually to dilpoſe of a Thing, 
without a Moral Power or Right. 

For after the Covenant is compleated, or after 
the Right is by Covenant transfer'd on another, 
the thing immediately commenceth his, and regards 
purely his Intereſt and Advantage; and the Alie- 
nator can lawtully exerciſe no Act about it, but 
ſuch as tends towards delivering up the Poſleſlion 
to the other me If, before Delivery, he make 
any other diſpoſal of the ſaid thing, he doth this 
only de facto, and not de jure. And Delivery it ſelf 
is not properly the final Act of Dominion, but the 
Releaſement and Abdication of Corporal Cuſtody, 
For that only is cſteem'd an Act of Dominion which 
by virtue of Dominion is freely perform'd. But De- 
livery is made not freely, but upon Neceſſity, or 
Obligation. As the Reſignation of a Magiſtrate 
cannot be ſtil'd an Act of his Office, of we conſi- 
der that Office, as denoting a Power to command 
others. 


—— — 


But tho' a thing can no longer be reckon'd 


dyn, when I have made over the full Right of it; wu 
another Man, yet 'tis ſomewhat different whether] Obl 
{till corporally detain the ſaid thing, or whe him 
the other Party hath already got poſſeſſion of 1 1 
. N upp 
For in the former caſe he is both unable to apply ir me. 
preſently to his Actual Uſe; and beſides, if I re, lieat 
to deliver it, he muſt compel me to grant bin . 
poſſeſſion in a forcible way. And it Matters tu Mlcave 
thus, beſides the Inconvenience of wanting the thin I m 
in the mean time, if you live under Civil Goren, As 
ment, you muſt be at the trouble of making dt ing 
your Right to the Judge; and if he either this e 
Corruption or Neglect ſhall pronounce a falſe $». Mic er 
tence, you muſt ſit down contented : But if yy P:r/01 
are in a ſtate of Natural Liberty, you muſt try on Va 
the Matter by the doubtful Fortune of War. 10 an) 
On this account it is that the Roman Laws ines, 
firm (2), That thoſe Contracts which treat of t Mon 
alienating of Things, do give only a Right tot ound 
Thing ; as if before Delivery the Perſon were placl e tha 
as one may ſay, at a diſtance from the Thing, a othin 
with a Right of joyning it to himſelt hereatter, ia 
that when Dominion hath received its final t 
pletion from corporal Seizure, then a Right is <> IX, 
bliſh'd in the Thing. Yet the Law frequently fp ther 
plies the former Deficiency : As for inſtance, H hich 
reckoning amongſt the Rights in a Thing, the Mut F. 
of Inheritance (3), or that which the Heirs baren lis ch 
the Goods of the Deceas'd, although they have Mie Pr. 
yet got Poſſeiſion. As for the other diſtinction r ac 
the Roman Laws, in granting a (4) Real Aue. 
on a Right in a Thing, and a Pcrſjonal Adion upon uſu: 
Right to a Thing, the ground of it ſeems to be ti eus te 
That when a thing once perfectly belongs to me, om a 
— =_ ung 0 


Mr. Barbeyrac's NO TE 8 on 88. 
(1) Ir is evident, that in this Queſtion every body underſtands a Moral Power, or Right of diſpoſing of a thing that appet 


eon 


rains to them, and no Man doubrs, but to exerciſe this Right actually, he ought to be in poſſeſſion of the thing; fo that the diſt 
Rion of our Author is uſeleſs, and he might better maintain the Affirmative plainly. Farther, according to the Maxims of b 
Civil Law, a ſettled poſſeſſion does not require a perpetual keeping of it, nor is it neceſſary to have the thing poſielled in of 
Hands, or under our Eyes, Licet poſſeſſio nudo animo acquiri non prſſit, tamen ſolo animo retineri peſſit, Cod. I. 7 t. 32 leg. 4 \Wiy 
then can't a Property be gained, as it is a Right purely Moral, by a bare Agreement, without taking any Poſſeſſion? See Bali, 
Whernher. Elem. Fur. Nat. ( Gent. c. 14 f. 50. ö 

. (2) Jus ad rem. This diſtinction is not found in ſo many Terms in the Body of the Roman Law, as our Author ſuppoſes 10 
it is in the Canon Law, which uſes it in treating of the Collation of Benefices. * Jus vero quod ſecundo AD PRABENDA 
« NON IN PR ABENDA, hujuſmodi competebat, &. Decretal. l. 3 t. 4 de prebendu & dignit. in 6 Can. 40. Quarum gratin 
© ratione tunc non erat ad collationem proceſſum & fic per conſequens ZUS IN RE non fuerat ipfis impetrantibus adquiſun, 
©* &c. ibid, t 7, de conceſſione prebende, &c. Can. 8. Per ordinationem ſeu diviſionem noſtram prædictam FUS AD REM expeftat 


(1) Ou 
heliveran 
gned D 
ers make 
e Diffic 
ind to a 
raditiong 
a, Di; 


e tibus, & c. Extravag. Joan. 22 t. 4 de conceſs. pr ebend. c. 1. See Mr. Thomaſius's Diſcourſe, entitled, Philoſophica J's de 1 2) a, 
« gat. & action. c. 2 f. 115. tis the third among his Diſputations at Lejpſich. So that the Interpreters of the Roman U he 3 | 
borrowed their diſtindion of Jus in re & ad rem from the Canon Law, and they uſe ir as a conſequence of what the ancient Ur ( nid 
yers ſpeak, that no bare Agreements transfer any Property, and there fore a thing muſt be deliver d, unleſs there has been 418 224 
ſeſſion for ſome time, as it happens in Preſcription. See the Law quoted above, ſ. 5 n. 2. Hence it follows, that nden 0 (4) Ir 
examp e, a Bargain of Lale is paſsd, no Right is acquir'd to the thing ir ſelf (Jus in re) but only a Right to oblige rhe Ke c aut | 
deliver it to us, that we may take Poſſeſſion of it, and by that means acquire a Right to it. This is what the [ncerpreters cal / n 
ad rem, as much as to ſay, a Right to have and acquire a thing, whereas by Jus in re, they underſtand the Right that the) dur dide "a; 
already acquired to the thing. 0 5 * 
= ( 3 pe _— fere ny hxredum perinde habentur, ac fi continuo ſub tempus mortis hæredes extitiſſent, Dig. J. 59 b. 176 (5) 45 1 
erſis regul. juris, leg. 193. 

(4) A perſonal Action is, when we proſecute at Law a Perſon who is obliged to give or do ſomething on our account. W * a 
tue of a rea] and particular Cb igation that he is under, whether by ſome voluntary Engagement, (i. e.) a Promiſe, or by 4 1 mbus, 1. 
tract, or for ſome Crime or Fault, as having ſtoln ſomething from us, or endamag'd our Goods, c. And this Obligation b. 1 vhs 
perſonal, that he can't engage himſelf to a third, who is Poflefſor by a juſt Title tor the thing due to him, till we habe % 1 g =, 
releaſed him. As for example, it a Tradeſman after he has ſo'd me a Stuff, ſel's and delivers it at the ſame time to — „ (7) If 10 
have no Right to require that this ſecond Buyer ſhould let me have it; but the Roman Laws allow me an Action of We 3 


againſt the Seller, See Digeſt. 1. & t. 2 de publiciana in rem adtione, leg. 9 ſ. 4 and Code, |. 4 t. 39 de hereditate vel attione . f 
leg. 6. On the contrary, an Action real is, when a Man ſeizes, as we may ſay, upon a thing as fully belonging to Us alte. 0 
that we have right to demand it of any one that has it in his Poſſeſſion, and the Defendant is obliged to yield it to d 
particular and perſonal, but by virtue of that general Obligation, by which every one is ty'd to reſtore the Goods 
This fore of Action is called Vindication, and a bare Demand, whereas a Perſonal Action is uſually tiled conditio. 
% autem ah ionum, quibus inter aliquos apud Judices, arbitrosve de quacunque re quæritur, ſumma diviſio in duo gener? rel 
& tur, aut enim in rem ſunt, aut in per ſonam. Namq; ag ic unuſquiſg; aut cum eo qui ci obligatus eſt, vel ex contractu, 101 


„ male ficio, quo caſu predirz ſunt attiones in pet ſonam, per quas intendit adverſarium ei dare aur facere oportete, & 3 
& dam modis. Ant cum eo agir, qui eſt ei nu lo jure obligatus, mover tamen alicui de aliqua re controverſiam, quo — ejus 
t attiones in rem {.nt, veluti fi rem corporalem poſſideat quis, quam Tirius ſuam eſſe adfirmer, poſſeſſor autem donne 5 


, , bt ; * 41.69 
« eſſe dicat - Appellamis autem in rem quidem actiones, vindicationes, in perſonam vero, conditiones, Inſtit. l. 


««&15. In che firit, Res non perſona convenitur, Digeſt. 49 t. 14 de jure fiſci, leg. 15. 
(1) Vid. lib 41 t. 21.1 f. 2; l. 51 Dig. de acgtr. poſſeſſ, 
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ive nothing to do but to purſue and take it where- 
ſoerer I find it; and there is no new and peculiar 
Obligation requir'd in the other Party to engage 
him to deliver it. But a bare Right to a thing pre- 
ſuppoſcth that the thing is not yet fully united to 
me, and that the other Party is by a peculiar Ob- 
lieation tied to procure that it ſhall be thus uni. 

tel: Therefore I am to urge him, That he would 

leave the thing, as twere vacant, for me, ſo that 

I may take it into my own Poſſeſſion. | 

As to what remains, though it be a common Say- 

ing, That a Thing in hand is better than an Action 

in the Court ; Jet tis certain, that our Eſtate may 

be encreas'd by a bare Right to a thing, and by 

P:r/onal Actions. As on the contrary, what a Man 

y a perfect Obligation owes to another, he cannot, 
Vany purpoſe, reckon amongſt his Goods and For- 

mes, though he retains, as yet, the Corporal Poſ- 

Mon of it. Hence, he who poſſeſſeth a thouſand 

Lunds, and owes a thouſand, hath N and 
e that owes more than he poſſeſſeth, hath leſs than 
othing. For in the Words of the Civil Law, Id 
; abeſſe videtur in quo eft obligatus (a), So much ſeems 
panting to him, as he is bound to make good. 

IX, We are to obſerve beſides, that Delivery is 
ther true, or feigned and ſuppos'd the latter of 
vhich is done manu brevi (1), in ſhort, and with- 
ut Formality, to ſave Time and Trouble. Now 
his chiefly takes place, when I make over by Grant 
ne Property of my Goods to another, reſerving, 


ra certain Term (2), the Uſe and 84 0 to my 
e (Tho' in ſome Grants of this kind it is now 


n uſual Practice, for the Donor to deliver the 
eys to the other Party, who immediately reſtores 
hem again.) As likewiſe, when I reſolve that a 
hing ot mine, which another now hath in his Poſ- 


Cuar. 3 of Transferring of Property in General. 


gon (2), ſhall for the future be his Right and 


Property. Or when having firſt lent or ſet out to 
hire, or given in truſt, a certain thing to you, I 
afterwards fell it you (4), or reſign it in way of 
Profit or Portion. This feign'd Delivery is likewiſe 
of uſe between Three Perſons by Dion (5); 
as if, for inſtance, a Man out of Bounty or Debt 
would give me ſomewhat, and I order him to give 
it a third Perſon. For that's the {ame as if it had 
been firſt offer d to me, and by me deliver'd into 
the other Party's Hands. 

Delivery is then ſaid to be made manu longa (6 ), 
or by a round-about way, when a thing is not im- 
mediately brought to another Body, but only ſhewn 
or pointed out at a leſs or a greater diſtance (7). 
For I have, as far as in me hes, deliver'd that, of 
which I have quitted the Poſſeſſion, and have put 
another in a Method of obtaining for himſelf, And 
to this Head they refer alſo thoſe Caſes, in which 
any Sign or Inſtrument of Cuſtody, (as Keys (8), 
for inſtance) is given up. As for the Caſe of throw- 
ing or ſcattering Largeſſes among the common Peo- 
ple, the Deſign of it is not, that the things thus di- 
{pers'd ſhould be look 'd on as derelid, or forſaken, 
and ſo be afterwards acquired in the way of (9) Oc- 
cupancy, by the firſt Takers. But ſuch a piece of 
Bounty is really a Species of Donation, reach'd out 
indefinitely to all the Members of the Crowd; fo 
that the thing thus thrown in common, is ſuppos'd to 
be deliver'd as 'twere to the firſt Man in the Mul- 
titude that lays hands on it, Yet Ceſar ſpeaks 
otherwiſe in his Complement to the Soldiers, upon 
granting them the Liberty of Plunder : 


w—— Nequz enim donare vocabo, 
Quod ſibi quiſque dabit. | 


I call it not my Gift what each brave Man 
Shall give himſelf. 


—_ 2 * 3 4 1 


nu, Dig. J. 23 t. 3 De Jure Dot um, leg. 43 8 I. 


nationibus, leg. 28. 


quir. rerum Dominio, leg. 21. 


cauſa emptionis apud te eſſe tuam efficio, Ibid. leg. 9 F 5. 


(5) See Lib, 5 c. 11 f. 13. following. 


100 
. , leg. 79. Scealſol. 
, jt x, Where he alſo ſhews, 


* to him on whoſe account we paid it. 


Mbus intuli 


mercium a 


o the c 
9 « oak l. 8 t. 54 de donat. leg, 1. 
Conſules, 


(a) Uib. z t. 5 leg. 28 Dig de negot. geſt. 


Mr. Barbeyrac's NOTES On 5 9. 


(1) Our Author, though he does not diſtinctly tell us, whether the Deliverance, mann 
peliverance, and ſpeaks nothing of that which is made manu longa, as ſufficiently underſtood, 
igned Deliverance, as the Lawyers from whence he borrows this diſtinction do; but then he tells us not, that the ſame Law- 
ers make the Deliverance wich a long hand of the feigned kind alſo, and ſo leaves the Reader in the dark. Wherefore, to clear 
e Difficulty, 1 ſhall ſhew you what a real Deliverance is, viz. it is a Corporal Act, by which we tranſmit a thing from one 
nd to another, (i. e.) from one perſona to another; and then ro make our Author's ſenſe plain, the Sentence ought to be read, 
raditionem eſſe vel veram, vel fictam, que [ vel longa, vel] brevi manu fieri dicatur. And in this ſenſe we find the Phraſe brevi 


brevi, belong to the real or feigned 
et he ſeems to refer it to the 


(2) * Quiſquis rem aliquem donando, vel in dotem dando, vel vendendo uſumfructum ejus retinuerir, etiamſi flipulatus non 
fuerit, eam continuo tradidifle credatur, nec quid amplius requiratur, quo magis videatur facta traditio, Cod. I. 8 t. 54 de do 


(3) * $i rem meam poſſideas, & eam velim tuam eſſe, fiet tua, quamvis poſſeſſio apud me non fuerir, Dig. I. 41 t. 1 de ac- 


(4) © Interdum etiam fine traditione, nuda voluntas Domini ſufficit ad rem transferendam. Veluti fi rem, quam commodavi, 
aut locavi tibi, aut apud te de poſui vendidero tibi, licer enim ex ea cauſa tibi non tradiderim, eo tamen quod patior eam ex 
+ Veluri fi rem quam quis tibi accommodaverit — poſtea autem ven- 
diderit tibi aur donaverir, aut dotis nomine dederit, Inſtit. I. 2 t. x de rerum diviſ. 5 43. 


(6) As when a Man tells Money on à Table to any one. Pecuniam, quam mihi debes, aut aliam rem, ſi in conſpectu meo 
woe te jubeam, efficitur, ut & ta ſtatim libereris, & mea eſſe incipiat. Nam tum quod à nullo corporaliter ejus rei poſſeſ- 
0 detineretur, adquiſita mihi & quodammodo manu longa tradita exiſtimanda eſt, Dig. I. 46 t. 3 de ſolutionibus & liberatio- 
41 t. 2 de acquir. vel amitt. poſleſſione, leg. 1 f. 21. and Mr. Noodt's Probab. juris, I. 2 c. & n. 5, 
that the preſence of a thing is not always neceflary by the Roman Law. ecauſe it may be thought 


1 5 for example, he that ſells me a Field, ſhews me ir from the top of his Hovſe, declaring at the ſame time that he re- 
to me, ir is as much mine as if I were carried to the place and ſet my Foot in it. Aur fi mihi fundum vicinum mer- 
ito venditur, in mea turre demonſtret, vacuamg; ſe poſſeſſionem tradere dicat, non minus poſſidere cœpi quam fe pedem i 
> Mtulifſem, Dig. I. 41 t. 2 de acquir. vel amitt. poſſeſſ. leg. 1 f. 21. ? 
Item f quis merces in horreo repoſitas vendiderit, ſimul atque claves horrei tradiderit emptori, transfert proptietatem 
d emptorem, Dig. I. 41 t. x de acquir, rerum Dominio, leg. 9 ſ. 6. and 1. 18 t. 1 de contrahend. empr. leg. 74. dee 


amplius interdum & in incertam perſonam collata voluntas Domini transfert rei proprietatem, ut ecce Prætores & 
perit cum miſſilia jactant in vulgus, ignorant, quod eorum quiſque fir accepturus, & tamen quia volunt, quod quiſq; acce- 
. 5 48 efle, ſtatim eum Dominum effic iunt, Inſtit. 1. 2 t. 1 de rerum diviſ. . 45, Dig. l. 41:x. 1 de acquir. rerum Dominio, 
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vas anothers can become mine (2). 
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th. 


Sometimes only Tickets are ſcatter'd, upon produ- inſcribed, as Garments, Gold, Horſes, Oxen, Sheep 
cing of which the Bearers receive the Import and and Slaves. Thoſe who had the good Fortune h 
Contents of them. Thus Titus the Emperor in ſome catch theſe Tables, upon carrying them to th 
of the Shows which he preſented, threw about little Managers and Stewards, were gratified with th 
round Tablets of Wood, each with ſome kind of Prize purport of the Inſcription. ; 


7 8 : , , 1 comn 
* 
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Of Wills and Teſtaments. JT 


bare ] 
. How many derivative ways of Acquiſition ? VI, How far Wills proceeded from the Law er : 
II. Grotius's Definition of a Will is examined. ture, and hom far from Poſitive Lays! Fed a 
III. hat is a ill to ns. VII. An Inheritance given by Will, wanting is Mc quir 
IV. V hether Wills proceeded from the Law of Na- Form, may be enter'd upon, if none i „% Jon 


ture, is doubt ed. VIII. But the Heir may null that Vill, as if his Promi 
V. The Ancients diſpoſed of their Goods while they ceſtor had dyed Inteſtate. v1 
were living. IX. Donation in caſe of Death. the me 


/ inder 


N A Mongſt the Derivative ways of Acquiſition, iſtence of the two Parties at the time of its date; þ ** 


ſome regard the chance of Death, and ſome that henceforward the thing may be aid tobe ee! 
transfer things whilſt both Parties are alive (1), In ftrang'd trom him who thus transferr'd it, But te : 5h 
both Caſes the things are convey'd from one Per- Teſtator (1), fo long as he draws Breath, retaus 1 8 
ſon to another, either by expreſs Will of the for- full and abſolute Right to all his Goods, withu the 5 
mer Proprietor, or by the Appointment of ſome the leaſt Diminution. Therefore whilſt he livg 1 Test 
Law interpoſing in the Affair. Varro de re ruſtica, he cannot 1 be ſaid to have alienated ay 1 
I. 2. Somewhat muſt neceſſarily intervene before what thing: And at the Moment of his Death he loſe hor 
immediately all the Right he held whilſt alive, eat 
II. On account of Death, tis the common Pra- is reckon'd as no body in Civil Confideratin Wi i. 
&ice of Mankind to transfer things by Teſtament > Therefore an Alienation cannot be ſaid to be mat 175 10 
The Nature and Origin of which Act we ought with at that time, when in reſpect of the Party wa... , 
ſome Care to examine. According to Grotius (a) ſhould alienate, nothing can be call'd his own uud er 
therefore a Teſtament is the Alienation of à whole anothers. Nor is the Difficulty taken off, if re 7 
Eſtate in caſe of Death, and before that time revoca- affirm, That the Alienation is indeed made wha till. u 
ble; in the mean while the Right of Poſſeſing and of the Vill is ſign'd, but depends in the mean uit mch 
Enjoying being reſerv'd. Whereas tis not altogether upon the Caſualty of Death, as upon a necellay his he 
certain, whether a Teſtament can rightly be call'd Condition. For in every Act of Alienation Two og u 
an Alienation, in that ſtrict ſenſe under which it ties muſt join Conſents, the one from whom, and tie bility 
denotes ſuch an Act by which a Man makes a thing other to whom, the thing is transferr'd ; and ations 
that was his own become anothers. For Alienation Conſents muſt be united by conſpiring, as it vi, W:tion 
being in this ſenſe a transferring of Right from one together at the ſame time. But now nothing hayp"s nich 
to another Perſon, conſequently ſuppoſeth the Ex- more frequently, than that a Man ſhall not oafin 


* 9 „ — 


Mr. Barbeyrac's NOTES on Chap. 10. § 1. | 
(1) Here is a more exact Diviſion of derivative Acquifitions. 1. In reſpect to the Law, by virtue of which property is un 
ferr'd, we may divide them into Acquiſitions. 1. Natural, 2. Civil, and 3. Mixt. Natural Acquiſitions are ſuch as are conlat 
mable to the Rules of the Law of Nature only, (I. e.) which depend only upon the mutual conſent of Parties. Thus we a 
by virtue of all Engagements, where the Civil Law leaves every one at 4. full liberty. Civil Acquiſitions are ſuch as tab a 
Property without the conſent of the Proprietor. The principal way of acquiring here is by Preſcription. See chap. 12 111 
following, Acquiſitions Mixt are made by the mutual conſent of Parties, either Expreſs or Tacit, but yet with ſuch regard ! 
Civil Conſtitutions, that if they be not conformed to, the Act is void. Thus we get things by a Will or Contract, yet the WF 
of the State preſcribe certain Forms to be uſed in ſuch ſort of Actions. 2. Theſe three forts of Acquiſitions may be col nerd 
eicher with reſpet to the Time they are made, or in reſpe@ to the Thing acquired. As to the Thing, they are Univerſal 
Particular, according as we acquire the Goods of a Perſon, in whole, or in part. As to Time, they have place cither it caſe! 
eath, or in time of Lite. See Mr, Titius's Obſerv. on Puffend. 300, c. The firſt ſort comprehends Wills, and Gifts in car 
f Death, which are treated of in this Chapter. The other comprehends all Agreements and Contracts in which any Abende 
is concerned, ro which we may alſo reter Donations among the Living, although our Author in his Abridgment of the Dit 
a Man and Citizen, J. 1 c. 12 has ranked them under a different Head , and 15 has not touch'd on them in this place. But mproba 
ſhall ſupply this defect by a Note, becauſe he has not treated of them in this Work. | 
(2) © Quod alterius fuir, id, ut fiat meum, neceſſe eſt aliquid intercedere, Varro de re ruſtica, l. 2 c. 1. 
Mr. Barbeyracs NOTES on & 2. . 
(x) See above, ſ. 4 n. 2. All that our Author ſays here, proves only, that in a Will the Alienation is real and clear, bet p 
revocable, but that hinders not, but that the Teſtator's At may be look'd upon as a kind of imperfect Alienation, and 11 
may become perfect, and give the Heir a true Right, tho liable to no Effect. So that there is a great difierence between i" © 
enation by Will, and a bare verbal Declaration of a preſent deſign to give ſomething one time or another, to a certain Fer 
For tlie eflect of ſuch a Declaration depends always upon the Humour of him that made ir, and can't take place wichout 
better aſſurance from him, Whereas ſo long as the Teſtator has not revoked his Will the Right of the Heir continues, ow 
eyer Humour he is in; but if the Teſtator having reſolved to change the Legacies he has made of his Goods, but for my 
time does ir not, or becauſe he flatters himſelf that he ſhall have time enough when he comes to die, the Heir and Legatees“ 
acquired a full and irrevocable Right, which they have power to enjoy. | 


(a) Lib. 2 c. 6 f. 14, 


whil 


hime 


Cub. X. 
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vimſcl{ to be Heir till the ill comes to be open'd 
upon the Teftator s Deceale. And likewiſe when 
de Will is thus open'd, tis at the choice of the 
Heir appointed, whether he will enter upon the 
Inheritance, or wave and refuſe it. ; 5 

Again, Since all the Right of the Heir by Vill 
ommenceth at the Teſtator's Death; he hath not, 
before that Moment, any Right which can be ſaid 
to depend on the Death of the Party as on a Con- 
dition. Beſides, when any kind ot Alienation 1s 
made, though ſuch as may be recall'd, yet it ought 
to transfer ſuch a Right on the Perlon towards whom 
it is directed, that it ſhall not be diſannull'd at the 
bare pleaſure of the Alienator. For otherwiſe, ne1- 
ther the Alienator can be ſuppos'd to have contra- 
ded any Obligation, nor the other Party to have 
acquired any Right, it the whole Tranſaction a- 
mounted to no more, (tor Example) than this ſlight 
Promiſe, Ion ſhall have, one time or other, ſomewhat 
which I now poſſeſs; provided you don't dijpleaſe me in 
tl moan while , but then you ſhall have u Right to 
binder me from being diſpleas'd at any time, when I 
think fit, o/ without any manner of Reaſon. Such an 
Act as this cannot be {tiled an Alienation, being a 
bare Declaration of a Man's preſent Deſign, with- 
ut any OY of continuing the {ame Reſolution ; 
rhich is incapable of producing any Obligation on 


. 


the one fide, or any Right on the other (a). But 
's WW: | cſftament is really ſuch a Declaration of a Man's 
0 BW ntentions, as doth not confer any Right on the 
er Party before the Teſtator's Death; ſuch, at 
A act, as may have the effect of full and perſect 
10k 


Right againſt the Claim of the Teſtator himſelf. For 
after the Will is drawn up, the Teſtator doth not 
ly retain the moſt abſolute Right of poſſeſſing 
ind enjoying, making over to the. Heir only the 


u te Property; but indeed the Property it ſelf is 
a e, without the leaſt Diminution, his own. Of 
ul rhich we have this evident Token, That after all 
if his he may alienate his Goods, or may ſtrike out 
Tode who at preſent ſtand Heirs, without any Poſ- 
5 bility of Redreſs. But now even revocable Alie- 


ations ever ſuppoſe ſome Caſualty, or ſome Con- 


i tion under which they are to be reversd, and 
* nich doth not depend merely on the Alienator's 
TVS cafure or Humour. | 


55 


— 


III. We ſhall expreſs the Nature of a Teſtament 
more plainly and more agreeably to the ſenſe of the 
Roman Lawyers, if we call it, A Declaration (1) of 
our Will touching the Succeſſors to our Goods, after 
our Deceaſe, yet ſuch as is mutable and revocable at 
our pleaſure whilſt we live, and which creates a Right 
in others to take place only when we are gone. Can- 
cerning which Mutability, the Law of general 
Kindneſs commands thus much, That no Man, un- 
le on account of his Demerit, be wheedled and cajol'd- 
with falſe Hopes (2), or be ridicul'd and expos'd. 
Whence, though we can hardly diſapprove of what 
Pliny reports of Domitius Tullus, who had chous'd 
ſome hungry Raſcals in the wicked Tribe of the 
Haredipetæ; Others on the contrary, ſays he (b), com- 
mended this Humour; in that he fruſtrated the Evil 
Hopes of ſuch Men, whom, conſidering the Practice of 
the Are(3),it is a part of Prudence thus to deceive (c), 
yet Valerius Maximus (d) had good reaſon to cenſure 
Q: Cæcilius and I. Barrulus, of whom the former put 
a Trick of this kind on L. Lucullus, the latter on 
Lentulus Spinther, their greateſt Friends and Bene- 
tactors. 

IV. Whether theſe Teſtaments owe their Original 
to Natural or to Poſitive Law, is diſputed amongſt 
the Learned, The Meaning of which Queſtion is 
not, Whether a Man be obliged by the Law of Na- 
ture to make a Will, (for that certainly is in eve- 
ry Man's Choice, unleſs ſo far as it proves neceſſary 
to prevent Quarrels amongꝑſt his (e) Relations ;) but 
whether after Property hath been introduc'd, it ne- 
ceſſarily follows Gomn the Nature of that Eſtabl iſn- 
ment, that a Man may effectually diſpoſe of his 
Goods by Will; or whether this Power is granted 
to Proprietors by poſitive Conſtitution. Grotius 8 
Judgment (F) in the Caſe is, That a Teſtament, as 
many other Acts, may indeed receive a particular Form 
from Civil Ordinances, yet the Eſſence and Subſtance 
of it is nearly allied to Property, and upon Suppoſit ĩon 
of Property, belongs to the Law of Nature. Or, that 
the Power of diſpoſing effectually of what we poſ⸗ 
ſeſs, is deriv'd from the Law of Nations (1), which 
the Civilians term Jus Primarium, the firſt or prin- 
cipal Law; but the Reſtraint which lies upon us 
to diſpoſe of them only after ſuch a certain manner, 
is owing to Civil Appointment. In regard to which 


A ————_ 


Mr. Barbeyrac's NOTES on 5 


(1) Their Words are, © Teſtamentum eſt voluntatis noſtræ juſta ſententia de eo quod quis poſt mortem ſuam fieri velir, Dig. 
28 t. r. Qui teſtamenta facere poſſunt, &c. leg. 1. Ambulatoria enim eſt voluntas de functiuſq; ad vitæ ſupremum exitum, 


9. | 


Happy is he that can hit the time, pleaſe their Humour at the laſt Gaſp! The neareſt Action pleaſes moſt, nor the 


See alſo a fific Paſſage in Mr. de Ia Bruyere's Characters, in the Chapter about certain Uſages, printed 


— |. 347. 4. de adimendis vel cransferendis legatis, &c. leg. 4. 3 

+ « 2) Hear what the Oracle of Gaſcoigne (which is che Title that the Abbot of St. Real in his Preface to Ciceros Epiſtle to Atticus 
5 10 are fays, I now ſee tis time loft ro beſtow much pains in Courtſhips; one Word ill conſtrued blots out the Merit of 
1 Years, 

— ſt or moſt frequent good Offices, but che freſheſt and moſt preſent do the Work. Theſe Men manage their Wills as Apples or 
5 J 003 to encourage or correct every Action of their Dependents. Tis a thing of too much attendance and weight to be thus hur- 
5 caſed g TY A, and againſt which wife Men reſolve once for all, reſpecting above all Reaſon and publick Obſervation. Eſ- 
on 8 p. 284, 285. 

= Bruſſels in 1697. The Character begins thus, It is true, there are a ſort of Men whoſe Will nothing can determine but Death, 
— F oo ſo long as they liv'd they were never reſolved nor quiet, (9c. 


\mproba 


: 
to ſuch Men in general, 


n * N M 

1 to the Prim. 1 g g : 

out fee ce 5 Frima val, which is nothing elle, according to them, 
. en explain d it, 1.2 c. 3 f. 2. 


9 Vid. ſupra, . 3 E. 5 . 8. 


» Ara ; b) Lib. 8 Epiſt. 18. 
„ (a) Lib. 7c. 8 J. 5,8. 85 . 


(e) Comp, Iſa. 38. v. I. 


Ahe latin is, „ Alii contra hoc ipſum laudibus ferunt, quod ¶ Domitius Tullus cum ſe captandum præbuiſſet] fir fruſtratus 
5 ſpes hominum quos fic decipere pro moribus temporum prudentia eſt, See alſo what is ſaid above l. 3 c. 5 f. 5 n. 3. 
* and the Right which their Servile Addreſſes to gain an Inheritance, when they are ſucceſsful, gain, 
two curious Diſcourſes of Mr. Thomaſizs, the one entitled, De Jure injuſto Heredipetarum, publiſh'd at u in Saxony in 
95, and the other, De Captatoriis Inſtitutianibus, in 1595, and reprinted in 1703, 
Ws Mr. Barbeyrac's NOTES on S4. n 
e diſtinion of the Law of Nations into Primæval and Secondary was not made by the Roman Lawyers, but their Inter- 
cover, the power of making Wills ought to be referred to that Right of Nations which they call Secondary, and 


but the Law of Nature, taken in the ſenſe which I have elfe- 


(e) Add Lucian in Dialog, Simyl. & Polyſtrat. Tom. 1. p. 275, Edit. 
( f ) Ubi ſupra, 


Ce Aſſertion, 
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204 * of Wills and Teſtaments. Book IV PR a 


Aſlertion, tis not improbable but that ſome Scruple the command of his Goods during Life, diſabſin 
may ariſe (2). For ſince the things over which Pro- 


| him to extend it farther, and to have left to * Il cir 
perty was firſt eſtabliſhed are deſigned only to ferve Care of the Living the Management of what le 

the Uſes of Men in this Life, and ſince the Dead long'd to the Dead, who are no longer Member, g Thin 
loſe all their Title to worldly Poſlethons, it ſeemd humane Socicty. 

not altogether ſo necdful, that Property ſhould con- Farther, ſince Death removes Men from all Co An E 
tain in it a power of ordering what ſhould become Concerns below, it ſeem d that the Diſpoſals wg Muucient 
of a Man's things after his Deceaſe. But it might Declarations made in their Lite-time, might be . {engage 
have been ſufficient to have allow'd every Perlon terwards neglected with Impunity. 


OMmMa! 

wugh tc 

(2) Our Author in my Opinion makes a Difficulty where there is none. I am miſtaken if his falſe Notion about the Originy i L* I. 
of Property, which we have above confuted, hath not made him without reaſon reje& Grotias's Judgment, and mulriply Bey om, C. 5 
without Neceſſity. Another Author, which I have ſeen fince my firſt Edition of this Work, aſſerts, That the power of makuy Thus 
Wills is only from Civil Right, a Principle worſe grounded in my Judgment, as I have fhewn above, c. 6 5 1 n. 1. 1 ſhall nos s rec 
only ſpeak of this Poſition of his, That the Right ot Property ends and is extinct with Poſſeſſion of ic ſelf. See Mr. Bynker(et; Nance © 


Obſervations, 1.2 c. 2. The Hypotheſis being then contuted, twill be eaſie ro invert the Conſequence, I aſſert then, That the 
Settlement of Property being neither founded on any Agreement, nor limited by the time of Poſſeſſion, but depend ing only (x 
we have ſne wn) upon this, That every one has ſeized for ever of a certain reaſonable Portion of the Goods of this World, whic 
naturally belong no more to one than another, it follows that when a Man hath appropriated to himſelt any thing aſter tin 
manner, no other perſon can pretend to ir, unleſs he abandons it anew to the firſt Occupant, or transfers it to ſome other, by 
he hath a Right to diſpoſe ot his Goods during his Lite, and may leave them, as their Proprietor, to whom he pleaſes, after t; 
Death. And truly I can't ſee why this ſhould not be a conſequent of the Right of Property. Suppoſe Men were immortal, ſhoul 
vota Proprietor eternally preſerve the Right he has once gorren ? The neceſſity of Dying, to which all Men are fubjed, ul 


$0 C07 
ath, n 
ceaſe. 
Vriting 
and! 
er Eng 


permit them to enjoy their Goods but a few Years, and then it is bur natural ro make up the Loſs, and perpetuate as far as they fs, W. 
their Right of Property after their Death, by declaring to whom they will have it paſs; and fo the Heir raking the place of the ſichael 
Dead, and repreſenting him in ſome manner, no other can pretend to his Goods no more than if he had poſſeſſed them hinſcl 80 ir 
In the Code tis laid down as an uncontroverted Maxim, That Men can deſire nothing more rea ſonabſe, than to have a libery n os 

diſpoſe of their Goods at their Death. Nihil eſt enim quod mag's hominibis debeatur, quam ut ſupreme voluntatis, piſt quam jn , 

aliud velle non poſſunt, liber fit ſtilus, & licitum, quod iterum non redit, abitrium, J. 1t 2 de Sacroſand is Eccleſiis, leg. 1. * Le neg] 
the Paſſage of Quin#iljan quoted below, & 5 n. 2. All the World agree, That Men while they live, and hold as it were hand 

in hand, may transfer to others, either abſolutely, or upon certain Conditions, the Right of Property which they have to Fuſſer 
thing, and why then may they not do the ſame at their Death, and in a manner revocable or irrevocable ? I can'r ſee the gu Vir 
difference there is between theſe two things, eſpecially if we conſider the Donations in caſe of Death, of which this Auth 

rreats at the end of the Chapter, and which wichout doubt are a Right purely Civil, Further, the Goods which Men ordinarily Tucca 
leave at their Death being uſually either the Fruits of the Induſtry alone of the Proprietor, or things which are cultivated ad No 
improved by Care and Labour, would it not be unjuſt to have them abandoned after his Death to the firſt Occupyer ; ſo thathe 

can't have the ſatisfaction before his Death of thinking that he ſhall leave them to ſuch Perſons as he loves? 'Tis true, that(s gil th 
Mr. Bynkerſho:4 ſays) the Earth was appointed for the Service of Men of all Ages, and that all Generations that ſucceed one m ine 
ther, ought to have a Provifion for themſelves by their Labour and Travail. But ir does not follow, that by Natural Right, wha a 6 © 
a Perſon dies, he leaves his Goods to ſome body, as he muſt neceſſarily do, no Man being able to carry any thing away it Na an 
him to the Grave; and there are in the World beſides things enough which belong to the firſt Occupant, if we will take te id Yo! 


ains to find them out. Mr. de Bynkerſbuek himſelf acknowiedges, that if every Man's Goods after his Death were leſt to tt 

lunder cf others, it would cauſe infinite Diſorders; and therefore the Civil Laws have regulated Succeſſions and allowed Wik 
Further, it is not neceſſary that they ro whom we difpoſe our Goods ſhould know and accept when we are alive, what we it 
tend to bequeath them at our Death. Our Author maintains, that in reality the Will of him who transfers his Right, and d 
him ro whom it is transſer'd, ought always to be united in a mutual Conſent at the ſame time, but in this he dorh not age 
with himſclf, for he acknowledges above, I. 3. c. 9.4 4. that a Gift is valid, though the Donor be dead before 'tis accepted by 
the Legaree, if he who ought to declare it be only a bare Reporter of the Will of the Third. As to the dead Perſons themleln, 
they have nothing to do with the things of this World, but it doth not follow that they never had, while they were ale, t 
Right to order rhe diſpoſal of their Goods after their Death, but only they are not in a Condition to make it of force then 
ſelves. If che Ancients, as our Author ſpeaks, made their Relations ſwear to perform the Orders they made when they dt, 
"rwas to engage them more ſtrictly by an Oarh, and not that they believed no other Reaſon ſufficient to oblige them to fuſi tit 
Will of a Fer ſon dead. We fee thac in the higheſt Antiquity ſuch as were not Members of any Society, diſpoſed of their Good 
before they died without controul, Abraham's Example is remarkable; he had Parents in Charran, in Meſopotamia, and wilt 
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out going far; he had with him in Canaan where he dwelt his Nephew Lot ; nevertheleſs when he thought he ſhould hare® in va 
Children, he deſigned to exclude all his Relations, and make E eazar, his Steward or Chief Slave, his Heir, Gen. xv. 2. Vf 8 

muſt then conclude, that a power of diſpoſing of our Goods in caſe of Death, in a manner either revocable or irrevocable, it Aer cfo1 
ſults from the Right of Property, and by conſequence is founded on the Maxims of the Right of Nature and Nations. So ch Aether 
if the Civil Laws preſcribed certain Limitations and Forms to that Power, it proceeds from the Authority which the Sovere ter he 
hath to limit the Right of Property, and regulate che uſe that Citizens ought to make of their Goods, as you may ſee, J. 8. c. termi 
§ 3. following. In fine, what I have faid is ſo true, that our Author himſelf, aſter an uſeleſs Circle, returns again to rhe (anc ah 


Point, and in the following Chapter builds the Succeſfions to a Perſon Inteſtate upon the Preſumprion of the Will of che deal * far 
Perſon. All the difference is, that inſtead of making the power of diſpoſing of his Goods at his Death to depend upon the Rigit bo had 
of Property, he refers it to a Tacit Agreement of the People, by which he ſuppoſes without neceſſity, that they entred ine! t Inc] 
common Covenant to put fuch a ſtrengch in Property, as according to him it had not before, This Notion is the more {at | 
Rory to me, becauſe Mr. Budde in his Diſcourſe entitled, De Teſtamentis Summorum Imperantium, maintains alſo agaizN © fs 
Opinion ot our Author, That the power of making Wills proceeds from Natural Right, and nor only from Civil. He allo ther "7. COU 
obſerves among other things, that the diſpoſals of the Teſtator can't be executed without che Conſent of the Heir, yer tn «Nat 
want of that conſent does nor deprive the Teſtator of that Right which he hath by Nature to diſpoſe of his Goods; à t But ; 
which hath ſuch a Virtue and Effect, that no Man can lawfully appropriate to himſelf the Goods of a dead Perſon, before fe Was * 
knows whether the Heir will accept the Inheritance deviſed to him or no. If this be obſerved, the Will of the Dead is fully lr 1 
risfied, becauſe without doubt he intended not to force his Goods upon his Heir againſt his Will. The Heir alſo has ſome Big" iy, 
during the Life of the Teſtator, although tis nor irrevocable, nor becomes his, till the Teſtator is dead, without a change of be. 

ſolution. They who affirm the contrary, are faln into this Error for want of diſtinguiſhing well between Acts imperfeft and 0 | 
conſummate, and ſuch as are null and oi no effe&. It is certain, that by Natural Right a Will can't be entirely fulfilled, til tt 4) Thi 
Heir accepts of the Succeſſion afrer the Death of the Teſtator, yer ir doth not follow, that beſore that, 'cis a vain Act, and of 19 thor, | 
force. It js valid ſo far as the Nature of the thing will permit, and in this, that no other Perſons can claim the Goods of de , 
Deceafed, until he that is appointed the Heir retuſes to inherit. The reſt of Mr. Buddæu's Diſcourſe is worth the reading: - 

preſent I ſhull only obſerve, that Mr. Thomafizs, who heretofore ſorſook the Opinion now oppoſed, is returned to it again; „ (1) By 
T cart find that either in his Furdamenta Fur, Nat. & Gent. I. 2. c. 10. $9, &c. nor in his Diſcourſe, De Origine Succeſſivnis y uh. By 
tamentarig printed at Hall in 1705 he has confuted any of che Reaſons now laid down. In a word, if it be ad vantage that th 
Civil Society to leave every one art their full liberty to diſp.ſe of their Goods by Will, 'tis a queſtion of 1 different Nature, © WC ro 
which our Author himſelf will treat of in che laſt Paragraph of the following Chapter. [! 
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Cu xb. X. 


Il cinerem & manes credis curare ſepultos (a)? 


Think you Cold Dult and Shadows feel {ſuch Cares? 


An Evidence of this it ſeems to be, that the moſt 
ancient Men we read of in Story, were wont to 
ngage their Friends by Oaths to fulfil their laſt 
ommands, as if no humane Bond were ſtrong e- 
ugh to oblige them in this Caſe. See Gen, XXIV. 2, 3. 
XLVII. 29. L. 25. Diodor. Sic. 1. 2. p. 119. Ed. Rho- 
m. C. 32. Speaking of Parſodes's Death. 

Thus too in Sophocles, (Trat hin. 1192, Ic.) Her- 
tles requires an Oath from Hillus, for the Perfor- 


ance of his laſt Commands. 1 

the So Conſtantinus Ducas obligeth his Wife Eudocia by 
(ot), never to enter on a ſecond Marriage aſter his 
Us 


ceaſe, Yet by what Stratagem ſhe recover'd her 


Mriting from the Patriarch who had the kee ng of 
ed how, as if ſhe had hereby been releas'd from 
lr Ln gement is very ſtrange, ſhe marry'd Dio- 


res, we read in Zonar, Tom, 3. in Eudocia, and in 


lichacl Glyc. Ann. Tom. 4. 
So in Joſephus, (Arc bæolog. Yu XVII. 10.) 


„es Commands for ſlaying the chief of the Fews, 
„e neglccied by his Siſter and her Huſband, So, 
and 


Fuſſcrat hes rapidis aboleri carmina flammis 
Virgilius Phrygium que cecinere Ducem. 


a Tucca vetat, Varinſque ſimul; tu maxime Ceſar, 
ud Non ſinis. 


gil thoſe Strains which rais'd the Trojans Fame, 
ying bequeath*d to feed th* injurious Flame. 

ucca and Varius ſtop the raſh Deſign, : 

id You, Great Ceſar, ſave the Glories of Your Line. 


Dio Ciſtus, J. 59. relating how Tiberius's Will was 
dar d null by Caligula and the Senate, adds this 
election, That no Counſel or Foreſight can prevail 
panſt the Ingratitude of Men, and the Power of Po- 
rity. To which may be applied that Saying of 


can, 
Mu fes rebus poſt terga relidis, I. 2. 

In vain we truſt to things we leave behind. 

is BW crcfore *twas at the pleaſure of the Survivors, 


ncther or no a Man's Will ſhould take Effect, even 
ebe was Dead. And conſequently they were to 


Ga termine by ſome Agreement amongſt themſelves, 
n for they ſhould comply with the Defires of thoſe 
6 Y dad now Joſt the common Rights of Men. With- 
ix c an Appointment, any 8 Diſpoſal, 


ld have been vain and uſe eſs, which the Au- 
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of things, as ſhould turn only to the preſent mo- 
mentary Uſe; but *twas needful to make it ſuch 
as ſhould hold good hereafter : Man, ſo far as Na- 
ture allows, 3 no leſs a Right to preſerve Life 
for the future, and to provide Means towards ob- 
taining that End, than for the preſent Moment. To 
which it we add, That we are enjoin'd to take a 
particular Care of thoſe who are allied to us in 
Blood, whoſe Race we wiſh may continue to an in- 
definite extent of Ages, it will on the whole a 
your to have been ronducive to the Peace of Man- 

ind, not to make the Force of Property depend 
on any fix'd Period of Time; ſince this would have 
created no leſs Confuſion and Trouble than the Pri- 
mitive Community: But to aſlign it, as twere, an 
indefinite Duration, by means of which it might 
paſs down and be continued to others. Now 
as to the preſerving and the continuing this Pro- 
perty, thoſe who live in a ſtate of Natural Free- 
dom, appoint Means according to their own Judg- 
ment. But in Civil Governments, as it is ſupport- 
ed by the Publick Strength, ſo it hath been variouſly 
temper'd and retrench'd, as particular Nations have 
at any time thought it to be for their Intereſt. 

As for the Notion invented by the Author of the 
New Method of Law (4), I queſtion whether it will 
meet with the Approbation of ſound Judges. Te- 
ſtaments, ſays he, by meer Right, that is, without the 
Confirmation of Civil Ordinances, would be of no force 
or weight, unleſs the Soul were Immortal, but becauſe 
thoſe who are taken out of this World do really ftill 
live, therefore they remain Proprietos of their Goods; 
and thoſe whom they appoint their Heirs, are to be 
look'd on as their Stewards and Managers. 

V. But as no one will be forward to maintain, 
that for a Man to be able to diſpoſe of his Goods at. 
ſuch a time as he is the true Proprietor, and to fix 
the Effect of his Diſpoſal on a time when he ſhall 
not be Proprietor, is repugnant to the Law of Na- 
ture: So, on the other hand, it doth by no means 
appear that this flows by any neceſſary Reaſon from 
the Eſſence of Property. 

Thus much indeed flows from thence, That a Man 
whilſt alive may confer a Right to his Goods on a- 
nother living Perſon, which ſhall not be extinct up- 
on the Death of the Collator, being ſtill kept alive 
in the other Party who ſurvives. For . as 
the Efficient and the Effect are diſtinct and ſepa- 
rate Beings, there's no Neceſſity, that the latter 
ſhould always die with the former. And therefore, 
as a Man in his Life-time may fully transfer ſome- 
what which he poſſeſſeth, on another, who ſhall not 
loſe the Property of it by the Death of him from 
whom it was receiv'd ; ſo nothing hinders but that a 
Man may make over the Property of any thing to 
ſome Perſon elſe, yet ſo as to reſerve ſtall to ham- 


7 * Could not, and others who could, would not elf a certain Right over the faid thing during his 
T. in and put in Execution. | continuance in this World. Hence in the moſt An- 
< i I. on the contrary, it manifeſtly appears, that cient Times we find the Fathers of Families diſpo- 
t ſufficient in order to the Peace of humane poſing of their Goods at the approach of Death (1); 
ig ft), to introduce ſuch a Property or Dominion ( for as to the Paſſage in Gen. XX. 3. Abraham ſeems 
1 007 . hs 3 WE» | BET 7 
I. of) kt Notion is abſurd, and contrary to what is ſaid, Ecclef. 11. 19, and Luke 12. 20. and ſo is juſtly diſapproved by our 
yl your the Title I gueſs the Author of it to be the famous Mr. Leibnitx, who publiſh'd a Work under that Title exactly 
„ ankert upon the Mein in 1703, but having not ſeen it, am not poſitive. 
e eye Mr. Barbeyrac's NO ES on 5. fs Lat 5 ih 
© N l appears, that it was a Cuſtom in the Times of the Patriarchs to diſpoſe of their Goods as they ſaw fit in caſe of 
us 0: ... ms if we examine the Paſlages of the Old Teftament which our Author quotes, and are ſet down in the Margin, we ſhall 
one nor what he would infer from them, that the transferring of Property was made among the Living, and as 
tom hand ro hand. a 
1 Vid. 71% En. 4 24, 
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not to have already made his Servant's Son his Hear, 
but only to have thought of making him, in caſe he 
happen d himſelf to die without Iſſue; yet ſo, as 
that they themſelves open d and publiih'd their Will 
to their Children, that theſe by acquieſcing in it, 
might ſeem to confirm it by mutual Covenant a- 
mongſt themſelves. By this means the Right im- 
mediately paſs d from the living Parents to the liv- 
ing Children - and the latter were admitted preſent. 
ly, as *twere, into Poſſeſlion of the Goods. And 
tis probable, that thoſe primitive Men, who fol- 
low'd ſo plain and frugal a way of Lite, commonly 
were not cut off by our ſudden and violent Di- 
ſtempers, but decay d leiſurely by the gentle waſt- 
ing of the Radical Moiſture; ſo that they were 
Maſters of their Reaſon to the laſt, and were never 
ſummon'd by Death unawares, and upon a ſur- 
rize (a), 
- AR the ſame manner, Cyrus, in Xenophon (), 
allots his Sons, with his own Mouth the Diviſion of 
their Father's Fortunes. And indeed theſe laſt Diſ- 
poſals ought to obtain great Favour and Allowance ; 
it being thought no ſmall comfort under our Mor- 
tal Condition, that what a Man hath labour'd for in 
his Life, ſhould afterwards fall to that Perſon ra- 
ther than others, whom he particularly chuſeth and 
deſires (2). Tis eſtabliſhed, ſays Quinctilian (c), by 


the Laws and Cuſtoms of the State, that as often- 


as it can poſſibly be done, the Teſtaments of the 
Deceas'd ſhould be ftriftly obeyed. And this upon no 
ordinary Grounds and _ For there ſeems no 
greater Conſolation in Death, than to have a Will which 
ſhall hold good after Death. Otherwiſe a Man might 
think an Eſtate a Burt hen, if he had not the full Diſpoſal 
of it; and if all the right which we areallow'd to have 
over it whilſt we live, were to be taken from us when 
we die. Nor is Statius's Reflection on Barrenneſs un- 
worthy Conſideration: 


Orbitas omni ſugienda niſu, 

Quam premit votis inimicus bares, 

Optimo poſcens, (pudet heu !) propinquum Funus 
Orbitas nullo tumulata fletu ! (amico. 
Stat domo capta cupidus ſuper ſles 

Imminens leti ſpolits, & ipſum 

Computat 1gnem, 


Syl. Lib. IV. 


From Barrenneſs, Good Providence defend! 
Which feeds the Wiſhes of th' ungolly Heir, 
Beyging the ſpeedy Funeral of his Friend. 
Barrenneſs buried with no parting Tear! 
The eager Succeſſor in th* empty Seat 
Stalks like a Victor in a Fortreſs won, 
Greedy to faſten on the Spoils of Fate; 
And counts, with grudging Care, the Charges of 
Sylv. J. v. 33, c. (a Stone. 
Add to theſe a Paſſage out of Pindar, who thus 
ſpeaks, 
EM AN b A- 
x h ua Emxlov αεNαννj, 


Orac vyegw mT» 
Od. X. v. 106, Ce. 


The Rich Man much doth grieve, 
That when this World he leaves, 
Strangers his Wealth receive. 


VI. But the Queſtion under debate doth not wr 

regard to theſe actual Dipp, 
during Life, as to thoſe Teſtaments by wich G 
Man to conveys his Poſſeſſions, as to retain the 1 
berty of altering them to his laſt Breath, ſo that i, 
Right of the Heir to the reſpective Goods ſhall 
commence till the Teſtator's Deceaſe : Which h. 


ceed fo much wit 


thod of Appointment many have, with very 800 
Reaſon, preferr'd to that other, but now menticy; 
by which Men upon the brink of Death, diſtribas 
their Goods amongſt their Heirs with their gn 
Hands. For, ſome ſudden unforeſeen Fate frequent 
ly either hurries Men out of the World, or howers 


removes them far from their Friends, ſo as they wat 


Time or Opportunity to expreſs by Mouth their l 
Reſolution. 

And again, Perſons who ſeem'd to have had mw 
than one Foot in the Grave, have often by fa: 
ſtrange Turn, recover'd their Health, when thy 
utterly deſpair'd of it. And it was likewiſe jagt 
more convenient, that a Man ſhould diſpoſe of x 
Goods, rather whilſt he was in Eaſe and Quiet, a 
Maſter of a found and clear Reaſon, than when e 
was trembling at his laſt Hour, or when his J 
was ſhock'd and weakened by the force of his 
ſtemper. 

Beſides, it was more advantageous for each Py: 
ſon to remain Lord of his own Poſſeſſions to his ful 
Gaſp, and to give no Man ſuch a Right or 
them, as he micht not, without Inconvenience, 2 
any tune revoke, when either the Merit of the bi 
ty, or his own Inclination ſhall alter (d). (Att 
French tell us, Tis ſenſeleſs to put off our Cloatlsl: 


fore we are near going to Bed. For though the Cat 


veyance of Right, in this Caſe, might be made ꝶ 
verſible, or ſuch as the Conveyer might diſam! 
upon appearance of ſome Condition, either Calul 
or Voluntary (1), on the part of him to whom th 
Conveyance was made, yet the Doubts which mil 
neceſſarily have ariſen about the proof of this dr 
dition, and which each Perſon would have urg ft 
his own Title, muſt have occaſion'd endleſs Dil 
putes. At leaſt, he who had been once declari 
Heir, would have conceiv'd the higheſt and mi 
Mortal Reſentment againſt the Diſpoſer, ſhoul i: 
for any flight Reaſon, be depriv'd of what he it 
already ſeiz d upon in Hope and Expe&ation. N. 
ny likewiſe have expos'd themſelves to very g 
Dangers, by openly naming their Heir too ſoon, Ti 
Caligula, when Perſons who had put him dow! 1 
their Wills amongſt their Children, and had mai 
open Profeſſion of it, and yet ſtill liv'd on, he ge 
them the Name of Mockers, and ſent many of then 
Poiſonous Meſs to diſpatch them (e). * 
hen Herod had taken up a Deſign of dividig 
his Kingdom amongſt his Sons, Auguſtus forbad d 
to proceed, ordering him, ſo long as he lir d. e 


. 


— — 


* 


— 


— _ 


(2) His Words are, Ef in more civitatis, & in legibus poſitum eſt, ut quotiens fieri potuerit, de ſunctorum teſtamento fletur, = 
non mediocri ratione. Neque enim aliud videtur ſlatium mortis, quam wvoluntas ultra mortem, alioqui poteſt grave videri elan 1 
patrimenium, ſr non integram legem habet, & cum omne jus nobis in id perm ttatur viventibus, auferatur morient ibus. 


Mr. Barbeyracs NOTES on S6. 


(1) See Lib. 3 c. 8 ſ. 4. 


(a) See Gen, 28. 5, 6.48. 22. Deut. 21. 16, 17, 
( Declam. 308. Princip. (ad) See Sirac. 33. 20, Cc. 


I Kings I. 3s, Sirac. 33. 24. | 
( Sneton, Calig, e. 38, Add, Suetin. Galb, c. 9. Live 40. © 59, 


(b) Cyroped. J. 8. 
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n both his Kingdom and his Sons in due Subje- 
ST 05 As 28 of Anguſlus himſelf was 
nerwards diſtracted with a very fatal Emulation, 
don his naming a Succeſſor in his Life-time: It 
bath therefore been thought fate to take care Men s 
Wills ſhould only be publiſh'd after their Death, 
tut they may bring no Odium, and no Danger up- 
en them whilſt they live. ; 

On the ſame Ground it hath been look'd on as a 
moſt deteſtable and barbarous Villany to unſeal and 
divulge a Teſtament _ the Lite of the Teſtator. 
& when Ceſar upon the breaking out of the Civil 

var, caus'd Antony's Will, which he had depoſited 
u the Hands of the Veſtal Virgins, to be rehearſed 
n open Senate; many took very grievous Offence 
tthe Act. For, as Plutarch obſerves (Y), they Judg d 
i to be moſt monſtrous and unreaſonable, that a Man 


ould be obliged to give an account whilſt alive, of 


the Law, in the mean while, ſupporting the Heir's 
Right, which might otherwiſe ſink | | 

VIE. It 1s wont likewiſe, with great Pains and 
Labour, to be diſputed ; Whether the Heir by Will, 
can with a fate Conſcience enter upon the Tnheri- 
tance, when the Will was defective in any Point or 


Form required by Civil Ordinances? As likewiſe, 
Whether the Heir at Law, or he who was to ſuc- 
ceed,in cafe the Party had died Inteſtate can honeſtly 
overthrow ſuch a Will, 1 5 Failure of theſe For- 
malities, though he is aſſur'd that the Teſtator ſe- 
riouſly 0 to bequeath his Goods to the Perſou 
there ſpecified? Thoſe who take the Native ſide 
of both Queſtions, rely chiefly on the Hypotheſis 
formerly mention'd (3. that the making of Wills 
is a Precept of the Law of Nature. Whence they 
conceive, that he who overthrows a Will thus de- 
fective, may indeed defend his proceeding in outward 


Cognizance, or in Civil Courts, but not in the in- 
ward Judicature, or in the Court of Conſcience. 
For the thorough Underſtanding of theſe Matters, 
we ought beforehand to obſerve, That National 
Laws are ſcarce in any Point more careful, or more 
ſtrictly exact in requiring certain Forms and Cere- 
monies, than in Teſtaments; as well to prevent the 
2 Frauds and Juglings which might creep into 
thoſe written Inſtruments, as to cut off thoſe moſt 
grievousContentions,whichAvarice would have rais'd 
upon the Caſe; ſcarce any thing being gotten with 
lets Pains than a rich and plentiful Inheritance. 
Hence, in as much as every Perſon of competent 
Years, and not ſtupidly rude and ignorant, 1s pre- 
ſum'd either to have known himſelf, or to have 
been able to learn from more skiltul Heads, after 
what manner the Laws of his Country command 
Teſtaments to be made; no one is ſuppoſed to have 
expreſs d his ſerious Reſolution in ſuch a way as he 
knew would not hold good againſt thoſe who ſhould 
oppoſe it in Court , eſpecially conſidering that Men 
Heath, and the Party who is Heir not know ſo much are allowed fo vaſt a Time for the ſettling this Bu- 
Il then; all this is invented and eſtabliſn'd by ſineſs. When therefore a Teſtament is found diſa- 
olitive Ordinances, For, otherwiſe in transfer- Pons to the Civil Conſtitutions, tis eaſily pre- 
ng Right from one to another, according to the re- ſumd that there hath been ſome Fraudulent Con- 
ular Courſe, it had been neceſſary that the Con- trivance, or that the Teſtator either was not well in 
nts of the two Parties ſhould exiſt together at the his Wits, or elſe drew up the Inſtrument negligent- 
ne time (4), and, as twere, meet and unite: From ly and haſtily, and more by the Inſtigation of o- 
uch Union the Tranſlation of Right is conceiv'd thers, than by his own free Motion: So that the on- 
ariſe, But now in the Caſe before us, tis ſo far ly End and Deſign of thoſe Forms was, that a Forg- 
on being neceſſary, that the Conſents of the Te- ed Teſtament ſhould not be ſet a foot inſtead of a 
tutor and of the Heir ſhould be united; that there true one; or a ſudden and unadvis'd Impulſe be ad- 
$ allow'd an Interval of Time, even between the mitted for a deliberate Reſolution : Eſpecially ſince, 
veat!1 of the former, and the entrance of the Latter, without any ſuch Act, the Law calls to the Inheri- 


— — 
OI —_ 


loſe things which be intended ſhould be done after his 
Dub. Eſpecially ſince amongſt the Romans twas 
1uſual thing to give Judgments and Characters of 
articular Perſons in theſe laſt Inſtruments (2). As 
ppcars trom frequent Inſtances in Tacitus. Add. leg, 
. 28. D. depoſiti, I. 1. ſ. 5. D. ad. L. Cornel. de 
Falls. 
Now though the Reaſons here alledged, and o- 
hers the like, highly. recommend to moſt Nations 
his way of final Diſpoſal, yet we cannot hence 
vince, that ſuch Teſtaments do naturally flow from 
he Propriety of things, and conſequently are pre- 
ribed by the Law ot Nature. For though we thould 
wppoſe, that by the common Conſent of Mankind 
uch a Force was granted and affixed to Property, as 
hat a Perſon might conſtitute whom he pleas'd to 
joſſeſs his Goods after his Deceaſe, yet that this 
hould be done in ſuch a particular manner, where- 
Jy, both the Teſtator's Will ſhould remain Am- 
ulatory or Changeable during his Life (3), and 
he Right of the Heir not begin till the Teſtator's 


2 


(2) See Mr. Thomaſuu's Diſcourſe, already quoted, De Captatoriis Inſtitutionibu, 8 19. You'll find in the following Paragraphs 
ny curious things about the Caurions that the Romans took to hinder Men from being put into Wills. | | 
(3) L own that a wiſe Man ought to diſpoſe of his Goods, and ought not to change his Will raſhly or out of an humour, as 
icy do, of whom Mr. de Ia Bruhere ſpeaks in a pleaſant Rallery in the place | referred to above. A peeviſh Man as long as 
1 live puts them into his Will, they appeaſe him, and tear their Draught, and throw it into the Fire; ny have as many 
Dem their Cheſt, as Almanacks on their Table, they may count them by the Year, Bur it doth not follow from hence, that 
=} Wy not by a Natural Right diſpoſe of their Goods in caſe of Death, but in an irrevocable manner. On the contrary, as 
don the moſt mature Deliberarion tis eaſie to miſtake in the choice of his Heirs, or ſuffer himſelf to be deluded by ſome crafty 
;.- > CT change ones Mind, fo alſo a thouſand unforeſeen Cafes happen, from which great Inconvenience may ariſe, if che 
polals of our Goods, which we have once made, muſt remain unchangeable. Ir is very natural, that no Man tye his own 
nds, and that Death alone ſhould fix a Teftator's Will entirely. Without this the Right of Property will be limited where it 
at to have the greateſt liberty, I mean, by the diſpoſal of his Goods for a time, an fo be inevitably ſtript of them through 
de ad Conſequenc:s ot the Natural Condition of Mankind. 
\+/ dee what is ſaid on $ 2. n. . and $ 4. n. 24 | 
Mr. Barbeyrac's NOTES on & 7. | | 
: ') I do not ſee how ſuch a Conſequence can be drawn from hence in reſpett to the firſt Queſtion, for whether the Power 
; Making 4 Will proceed from Natural Right, or only from Civil, as ir only is a bare Permiſſion in reſpect of the Teſtator, the 
"> requilite are alſo an advantage to thoſe who might otherwiſe pretend to his Goods, ſo that it belongs to them to renounce 
c tſſey are thought to make it when they do not require the diſannulling the Will. f 
% Toſephus Antiq. Jud. 15. c. 8. () In Anton. 942. Dio Cafſ, I. 50. calls this Act of Ceſar, 4 miſt unjuſt Proceeding. . 
ance 
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tance the next of Kin, thoſe who are, ordinarily, 
ſuppos'd to have ſtood faireſt in the Opinion and 
Wiſhes of the Deceas d. But though it may ſo hap- 
en, that one who goes about to declare his Mind 
in this Matter, upon ſerious thoughts and mature de- 
liberation, may miſtake as to the uſual Forms; yet 
Courts of Judicature have no other means to be in- 
form'd what was the Intention of the Deceas'd, than 
by theſe Inſtruments. And fince *twas at firſt al- 
lowable for the Civil Authority to put this power 
of making Wills under ſuch Rules as ſhould render 
it more ſerviceable to the publick Good, there's no 
need to recede from the common Decrees, tor the 
ſake of one or two private Perſons, ſince if ſuch a 
Precedent were once admitted, endleſs Cheats and 
Quarrels would ever be ſtarting up. 
Again, He who is balk'd of an expected Inheri- 
tance upon a Failure in the Writings, cannot com- 
plain of hard Uſage : For, neither can he plead the 
Prerogative of Blood and Birth, ( becauſe then he 
would have ſucceeded without Will; ) nor can any 
Man by Teſtament acquire a Right which ſhall hold 
ood, at leaſt in caſe of Oppoſition, unleſs 1t be 
quar'd according to the Statute. Wherefore ſuch a 
Perſon muſt attribute his Diſappointment rather to 
his own Misfortune, than to any Injury of others. 
But, notwithſtanding all this, if the Will be not 
call'd in Queſtion, then the nominated Heir may 
fairly enter upon the Poſſeſſions. For the Flaw 
which the Civil Ordinances ſuppoſed upon defect 

of Formalitics, doth in this caſe Vaniſh, (it bein 
taken for granted that the Teſtator ſeriouſly acfign'l 
this Perſon for his Heir, ) and really the Goods be- 
long to him rather than to any others, after thoſe 
who according to the general Courſe of the Law, 
would have ſucceeded by Birth, acquieſce in 
his Claim, and tacitly wave their own Right. 
Becauſe a ſerious Purpoſe not declared with due So- 
lemnity is ſo far only adjudg'd by the Civil Laws 
inſufficient to transter Right, as it ſeems to require 
that others ſhould be excluded, who might chal- 
lenge a Right to the ſame thing upon another Bot- 
tom. Therefore, if the Buſineſs be not brought in- 
to Court, the want of thoſe Solemn Forms requir'd 
by poſitive Statutes, doth not in the leaſt affect or 
impair it, provided it have all Conditions beſides, 
which otherwiſe, and according to the general Law 
of Nature, are ſufficient to conſtitute a Right. So 
that the Failure in point of Form, ſeems to prejudice 
the Heir by Will only, if he is oppos'd by thoſe 
whom the Law would have advanc'd to the Succeſ- 
ſion, in caſe the Party had died withont Will. But 
when theſe are ſilent, and forbear to plead their Ti- 
tle, then for the 'Teſtator to have any way ſignified 
in earneſt whom he intended for his Heir, is judg'd 
ſufficient to transfer the Property. And this ſome 
Nations which were either unacquainted, or diſguſt- 


n 


— 
Book IV. 
ed with the ſcrupulous Exactneſs of the Roman Lig 


have thought enough to make a Will perfectly l. 
lid. Atter all, 'tis certain beyond Diſpute, 4 


Cu. 
take 1 
Ij here 


they who receive any thing by Virtue of ; W i "' 
which they know to be ers” ans really gal match | 
a Sin, though they were not themſelves concen) the ot! 
in the Cheat (2), Hence Tully juſtly cenſure th pot re! 
Act of M. Craſſus & 8 who in the Cie g of his ( 
a forged Will, becauſe they were not conſcious The 
themſelves of any Share in the Cheat, did not fell ned by 
a Share in the Advantage. De Offic. 1. 4. c. 18, A0 1 
b 1 a 


Valer. Max. I. 9. c. 4. ſ. 1. For, in the firſt place 
the Teſtator did not intend that his Goods (jy 
come to them; and then, the ſame Goods wee 4. 
ready aſſign d by the Laws to others, upon the ng 
appearing of any Legal Teſtament ot the Deceasd 


r ſom: 
Whetind 
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VIII. Nor, (as to the Second Juen, doth tx lane 
Heir at Law, by overthrow ing ſuch a deſective ii comp! 
whatever aſſurance he may have that *twas the (x; 1 r 
ous Intention of the Deceas d, properly do any lum 6 m 
either to the Teſtator himſelt, or to the Teſtament : = f 
Heir. Not to the former, becauſe he had no Right 4 — 
of beſtowing his Goods by his laſt Diſpoſal on an ou : 
others than the Natural Heirs, unleſs he had obſer: 1 Y 
ed the Form preſcribed by the Laws of his Cam "rat 
try. Not to the Latter; becauſe no Right wh 2 
ſhall hold good againſt the Natural Heirs can bett 
terr'd on him in any other way than by a Teſtan« WF. ©. fi 
fram'd as the Civil Conſtitutions direct. Neverts ox 
leſs, Perſons who have courted the Fame of eim "Wt 
ordinary Humanity, have thought it more gene. tc 
to ſtick cloſe to the Will of the Deceas f 
not exactly expreſs d according to the Forms of La = \ 
either to avoid the Imputation of Avarice, or k un 
cauſe Tender and Compaſſionate Minds are ſo ſen "py 
bly affected with the Thoughts of Death, as nt. 
fuffer that what a Man intended for his laſt 4 a7) 3 
pointment ſhould be intended in vain (1). Ni. >. v. 74 
4. Epiſt. 10. Iou are wont moſt religiouſly to oem ' rank 1 
the Wills of the Deceas d; the bare underſtanding ! "FM 
which ( however it be expreſs'd) is to a good E 5 
the ſame as the niceſt Form of Law. Idem l. 2. Epilt.1s B 
I have fix'd it as a kind of Private and peculiar I truſt. 
to my Jelf to defend a Will as Perfect, though def in be ler 
in ſome Legal Point, Idem 1. 5. Epiſt. 7. This I 


ment, if you regard the Law, is null; but if you 
der the Intention of the Deceas'd, is firm and vil 
As for my part (though I fear the Men of my own "it 


Weis to þ 


(2) The Story is this, In the Time of Cicero certain Men brought from Greece to Rome a forged Will of L. Ainut ius 84 
who left a great Kſtate, and that they might make it of torce the more eafily, they made Marcus Craſſus and N. Hortenſi,' 


Men of the greateſt Reputation at that time, Heirs with them. 


were not concern d in the Forgery, they thought they might take the advantage. But Cicero blames them with reaſon for tier 
Compliance, by which means they became not only Favourers and Defenders, bur Complices in the Injuſtice, De Offs 
c. 18. See alſo Valerius Maximus, 1. Go. c. 4. §S 1. To this we may add the excellent Sentence which Cicero immediately l 
joyns, Mihi quidem etiam vere hereditates non honeſt e videntur, ſi ſint malitioſis blanditiis officiorum, non veritate /ed ſimularin 
q«eſite, (i. e.) To me thoſe real Inheritances feem not honeſt which are gained by fawning Courcthips apd Attendance, 4 yt 


by fair Dealings. 


* i. y * * o * 0 

(1) The Latin is, Re/igioſaſſime ſoles cuſtadire deſunForum waluntatem, quam bonis heredibus inte/lexiſſe pro jure eſt. Neque 
minus apud nos boneſtas, quam apud alios neceſſitas valet, Again, 2 * 
etiamſi jure deficerentur, quaſi per fectas tuerer, And again, Moc, ſi jus aſficias, irritum eſt, ſi deſundti voluntatem efſet,»atum u 


g 5 = our Aut 
feſion will not reliſh very well ſuch a Declaration) In did all th 
ore ſwayed by the Teſtator's Intention, than h 2 
exactuaſs of Law, He that will follow this Exam er, 1, 
ought certainly to be applauded for a Noble n ee 
Bountiful Spirit. For the ſame Reaſon, thoſe v9" *'z/:r, 
defire the Character of great Benevolence, are ct hg 
ful to perform the laſt Commands or Requeſs u ..... 
their Relations or Friends, though ſomewhat br bas a Ri 
thenſome to themſelves. On which occaſion wel) Gs whic 

) Nee 3 

6 and th 
J) This 

ct e Inherita 

Theſe Men feared that the Will was forg'd, but becault i = 1044. 

h al Heir 

4 " Bruf 
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(3) See 

(1) Aarti 
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Ego propriam quandam legem mihi dixi, ut de fun forum Wor Ain 

3) Alia n 

* (a) In 3 


mihi autem d functi voluntas (vereor quam ig partem Furisconſu ti, quod ſum difturus, accipiant) antiquior jure eſſet utique in ©, x 


communem fatriam voluit pervenire, 


' 
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tis 


* 
” 
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Cur. X. 


f Wills and Teſtaments, 


take notice of that e Aer Will in Lucian (a), 
Where a poor Man bequeaths to one of his Rich Friends 
his Mother to keep, and to another his Daughter to 
wth her off, and to give her a Portion: Yet ſtill on 
the other hand, he is not to be cenſur'd, who doth 
not refuſe an Advantage allow'd him by the Laws 
of his Country (2): 5 
The Queſtions which remain are to be determi- 
ned by the Cuſtoms and Ordinances of particular 
States (3): As how far a Man may be authoriz'd to 
ir ide his Eſtate amongſt many, either all Co-heirs, 
* ſome Heirs, and others Legatees: As likewiſe, 
Victher an Inheritance paſſeth down with a full 
\nveyance of Right; or whether under the Nature 
1d Burthen of a Tut? On which Points the Ci- 
il:ans diſcourſe at large (4). But this the Law of 
tro maniteſtly requires, That the Burthens and 
Debts incumbrins an Eſtate, ſhall lie on the Heir (5), 
i whatever means he ſucceeds: Yet not beyond the 
'4Jue of the Inheritance, nor ſo as that he ſhould 
e boun4 to make up the Deficiency out of his own 
parate Fortunes, unlels he hath laid a particular 
ligation on himſelt to that purpoſe. 
IX. We uſually diſtinguiſh from Teſtaments, Do- 
ations in caſe of Death; by which both Parties liv- 
po and conſenting (1), one transfers on the other a 
Light to his Goods, if he chance to dic. Of theſe 
here ſeem to be two kinds eſpecially remarkable, 
One, (2), When a Man conceiving himſelf to be 
der a probability of Mortal Danger, ſo grants a 
hing to another as not to make it his immediately 
pon his acceptance, but only if the Danger really 
oves Mortal as he expects: Or, when a Man makes 
s own Death, which he apprehends to be near on 
count of the preſent Danger, the Condition of his 
prant ; ſo that 1t he eſcape the Danger, the Grant is 
bid (3), See an Example in Homer, Odyſſ. Lib. 
7. v. 78, &c. It may not be altogether improper 
d tank under the ſame Head the Act of King Philip, 
Livy (J. 32. c. 38.) who finding himſelf under a 
cellity of engaging with the Romans in Battle, 
ivered the City Argos to Nabis, as *twere to hold 
truſts to be reſtared in caſe be got the Victory, but 
be kept if be proved Unfortunate, 


Add. Diodor. Sic. I. 15. c. 19. p. 341. C. Ed. Rho- 
dom. Where he ſpeaks of Amyntas his Gitt to the 
Olynthians, 


Thus Hercules ſpeaks in Euripides ( Alceft, d. 
1020, &c.) 


Turdixg, Js wor cont Nafgy 

Ec av iT, Jedgo Opiniings dy ay 
EA, Tugayyor BioGvwp xg.H axlavar 
IIea gas d owe Toit, Voghmaruu y) 
Aidowu Tirds ovio wg mMoy JS wors- 


With you I leave the Dame, to be reſtor'd 
When I return and lead in Triumph home 

The Thraczan Steeds, when firſt the Tyrant's Fate 
This Hand hath ſcal d. But if my Wiſhes tail 
(Which Heaven avert!) then keep her as Your own; 
Add a new Honour to Your Family, 


The other, When any Perſon makes over to ano- 
ther his Poſſeſſions after his Death, reſerving to him- 
ſelt in the mean time, the Poſſeſſion, and the full 


Vie and Profits; but in ſuch a manner, that tho 


Donation ſhall, before his Death, be revocable on 
ſome particular Cauſe, as it the other Party ſhould 
atterwards offer him ſome ſignal Injury; or if he 
himſelt, being Childleſs when the Grant was made, 
hall aiterwards have Iſſue of his own. 

But, If the Donor made his Grarit reverſible, not 
on any External Condition, but mcerly of his own 
Pleaſure, then the Grantee ſhall acquire no Right, 
ſo long as the Donor retains a Natural Ability to 
change his Mind; that is, ſo long as he continues 
Maſter of his Reaſon. For, as on the one fide, he 
is ndt under any Obligation, who may relcaſe him- 
ſelf when he pleaſeth, without any Payment or Per- 
formance ; ſo on the other ſide, a * Hope, which 
may be taken away purely at anothers Fancy, can- 
not come under the Name of Right. The Right 
therefore of the Grantee ſhall commence only upon 
the Donor's Deceaſe; and conſequently this Act by: 
1 near to the caſe of a Teſtament, ſtrictly 

o call'd. 

But, when a Perſon moved with the Thoughts of 

any Danger which threatens his Life, ſo grants a 


” 9 


. which may be found in a Will ſo made void. 
9 


N en“ ult. Trebellian. 
Wial Heirs. 
t Bruſſels ; 


(5) Sce the following Chapter, 5 che laſt. 


L 
a, 


Or ! 
ed in the following Note. 


# inſecut a, Dig. 1 


: 5 


9. t. 6. De mortis cauſa donat. &c. leg. 2. 


if T. xar. P 47. T, 2, Edit. Anſt. 
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Mr. Barbeyrac's NOT ES On S9. 


( 
(1) Maortis cauſa donatio eft, que propter mirtis fit ſuſpicionem cum magis ſe quis velit habere, que e 
zn beredem ſum, Inftic.!. 2. t. J. 5 1. See the Interpreters upon this Title, and upon that of che Digeſts, which is 


Ke Mr. Vi tius's Diſcourſe, De Col liſione legum, SeR. 3. part 2. in Tom. 1. of his Comments and Opuf. Mr. Budd us 
eus to be of x contrary Opinion in his Treatiſe, De Teſtamentis Summor. Imperat. g. 1 8 8. but I do nor ſee that he has anſwer- 
or author's Reaſons. Another thing in queſtion is, Whether he that has diſannull'd a Will, can in Conſcience make 
a all the Legicies? And whether one may always in conſcience diſpesſe with the Payment of ſome Legacies ot a Teſtacor, 
ich are null in Law, though the Will is otherwiie valid in it ſelf? To this I anſwer, That if a Teſtator has given any Legacies 
at Caules, as for an acknowledgement of ſome Services done him to procure ſome advantage to Society, &c. tis not only 
ry but Injuſtice not to diſcharge them. The Reaſon is, becauſe he knows is to be the Will of the Dead, though there is 
Wm (Cc in the Form, and his Will is ſo reaſonable, that ſometimes the Perſons concerned have an imperſect, if not a per- 
tight, to require the Gifts. Whereas, when he that ſueceeds a Perſon inteſtate, makes void his Will, he may ſuppoſe that 
We. | Eftator was ſurprized, or that there was ſome Fraud in making the Will, and ſo much the more, if che Teſtator labours to 
eric the lawſul Heir, it is very hard to obſerve exactly all the neceſſary Formalities; ſo that the Heir at Law may look up- 
esa thing morally impoſſible, and by conſequence count that Act null which is not agreeable ro Law, by virtue of which 
has a Right to claim the Succetfion, reſerving to himſelf (as I have ſaid) the Execution of all thoſe wiſe and equirable Diſ- 


ee about the Subject of Succeſſions, as well by Law as Will, the 24 part of Mr. Daumat's Civil Laws in their Natural Or- 

"Hap rhe Interpreters of the Digeſts, l. 28. to 39. excluſive, or upon the Inſtitutes, l. 2. from t. 10+ to the end. 5 

of. This is when the Heir is obliged to another, either at the end of a certain Term, or in ſome Caſe, to give up either all 
Meritance, or part of it only, See the Inſtitutes, J. 2. t. 23, 24. and the Interpreters upon the Digeſts, J. 36. t. 1. 4d Sena» 

Moreover, a Feoffment in truſt is often odious, becauſe it is uſed to evade the Law, or to deprive the 

See an excellent Paflage to this purpoſe in Mr. de Ia Bruyere's Characters, in the Chapter, Of certain Cuſtoms, pig 

hibie! n 1697, The Character begins thus: © The Law which forbids Murder, Does it not comprehend in it the Pros 

tion of a Sword, poilon, tire, Water, Treachery, open Force, and all the means by which Murder may be effected: 


quam eum qui donat, magiſque ei 


) Te1tium genus eſſe donationis ait, ſi quis periculo [mnitis] motus non ſic det, ut ſtatim ſaciat accipientis, ſed tune demum, cum 


le ſſeciem mirtis cauſa donationum ait, cum quis imminente periculo commotus ita denat, ut ſtatim fat aecipientis, ib. 


thing, 
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210 Of Succeſſions to Perſons who die Inteſtate. Book IV Ci 


thing, as to make it immediately upon acceptance, 
belong to the other Party, and doth not recal it, 
upon eſcaping the Danger, then the Promiſe ſhall 
be rather put in the Claſs of ordinary Donation (4), 
or ſuch as are made without any regard to Death. 
Though in caſe the Grant was very large, and ſuch 
as will weaken the Donor's Eſtate, much more it it 
comprehend the whole Poſſeſſion, it ſhall be prefum'd 
to have been made only upon his preſent Proſpect 


(4) Ubi ita donatur mortis cauſa, ut * caſu revocetur, cauſa donandi mag is eſt, quam martis cauſa donat io, & iden perinde by. 


of 8 and not to hold good unleſs he ſo miſs. 430 
ried. 
That kind of Grant likewiſe, by which x Mar 1 
V 


transfer Property on another, without the Power Rupti 
exped 
Meth 
the In 
glecte 
the De 


gur ſe 


retracting, yet ſo as to enjoy the Uſe and Pr 
during his own Life (5), is to be reckon'd amomef 
the ordinary Donations, or ſuch as are made dene 
Living Parties. 


beri debet, atque alia quevis inter vivos donatio, Ibid. leg. 27. Beh 
(5) See what is ſaid, I. 5. c. 4.5 1. n. 1. following concerning Gifts among the Living. Purpot 
ſionifi 
— — — nn than fe 
a * 
| who de 
C H A P. XI. viſion { 
Yet it 
Of Succeſſions to Perſons who die Inteſtate. 7 
: | Portion 
ft. Succeſion to Perſons that die Inteſſate depends | XI. Or does not diſmberit them. phinite 
upon a Preſumption of their Will. XII. Of the Right of Repreſentation. ction u 

IT. Tet as it is agreeable to Reaſon. XIII. Parents muſt ſucceed for want of Children, ſtates, 
III. Children are preferred before all others. XIV. And for want of them the neareſt Relating lan © 
IV. Parents are to maintain their Children. their Order. to who! 
V. hat is meant by Maintenance. XV. IWhether Friends may be preferred len eſs in 
VI. Who are to be accounted Children?  Kiared? Agai 
VII. Vat more than Maintenance is due to Children, | XVI. Or e before Relations? Deceaſe 
and why? XVII. The Order among Kindred. ote L 
VIII. It is not neceſſary that Goods ſhould always be XVIII. The Civil Laws allow a large Power of djs Ir Pa] 
_ Equally divided among Children. ſing Eſtates. ny Ser 

IX. Legiti mate Children are to be preferred before XIX. Phe Heir of the Deceas'd, how far be isvk dc may 
Natural. ged to pay his Debts, dl a Str; 
X. Provided that the Father owns them. + y 
ae, th 
2 to the diſpoſal of the Law of Nature, tiſul Proviſion for thoſe who deſcend from our om 45 
without any particular expreſs Act of the for- Body, and next to theſe for the reſt who are alli iWcrſies d 
mer Lord, the Properties of things are {aid to paſs to us in the degrees ot Conſanguinity : For neames ent of 
in Succeſſious to I Rebates (1). For Property having been of Blood commonly unites and engageth Mens Min Kinſm 
at firſt endued with ſuch a Force and Power, as in a particular Affection; and almoſt all Peron tor. E 
that by virtue of it, a Man was enabled not only have this deſire implanted in them, that they ee indneſt 


to do what he pleas'd with his Goods during his own 
Lite, but likewiſe eftectually to transfer them upon 
others aſter his Death; it did not ſeem probable that 
if a Perſon was found to have made no Settlement 
ot his Goods whilſt he lived, he was therefore wil- 
ling they ſhould after his death become, as · it were 


cially wiſh well to their own Families, and wall 
have them ſucceed and flouriſh as much as pil 
e. 
As to Natural Duties, one of the chief of then 
That we take due care for ths maintenance of ti. 
whom Nature hath enjoin'd us to cheriſh with a pen 


(1) Thi 
J3, That 
cy alſo y 


"a al ( 
cerelict, and lie free to any that would take poſſeſ- concern and regard; as likewiſe, that we ſbem our ſilos — 
ſion of them (a), In this caſe then, 1 Rea- grateful towards our Benefactors. | though (1 
{on ſuggeſted, That Men ought to follow the pre- Now although it might ſo happen that theſe 1 — 
um d Will of the Deceas d, or ſuch a diſpoſal as he ſumptions ſhould often vary from the real Intemt ie Perſe, 
might moſt probably be ſuppos'd to have deſign d. on of the Deceas'd, yet the Peace and Tranqui ure Per 
Now in doubt ful matters ever one is ſuppos d to have of Mankind a That no particular CFE" chat 
deſign' d that, which is moſt agreeable both to his ctures ſhould be caſily admitted againſt theſe cor Wnſ3's*s us | 
Natural Inclination, and to the Engagements of his mon Rules; ſince by this means a Door would ara 720 
Duty (0). opened to endleſs Contentions. And therefore "Wren c,; 

II. The Regular Courſe of Natural Iuclination is preſent Affair in the Intentions of the Deceas des are n 
this, That we ſhould labour to make the moſt plen- conſider'd, not ſo much according to what it was E 
— & Uxor, 

Mr. Barbeyrac's NO 1 323: & 3; 

C1} As this ſort of derivative Acquiſition is —.— 1 . Vitor 5 dead 2 it is conſequently narural acc® 1 2 
ding to the Diviſion laid down above in c. 10. 8 f. n. 1. But becauſe there may intervene divers Diſpoſals of the Civil 1% date | 
which tor the promoting of Peace do or ought to regulate as exactly as poſſible all that concerns Succeſſions to Perſons tha . 0 oof 
Inteſtate, in this reſpeR Acquiſition is mixt, ſince ir contains as much and ſometimes more of the Civil than of Natural Rigit b ry 

(4) Pindar. Olymp, Od, 10. IId 6 Act g H ve, &a. 22 * 
——  —Thole Riches grieve the dying Man Laus 

Cee Gn . Which Strangers Hands muſt leiee = — | ” Wain, 
mp. Crot., I. 2. c. 7. 6 3, add B 
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ing to what it ought to have been, and agree- 
ge che Rules of Duty (1). Amongſt which one 
\t the firſt Rank is this; That no Man give occaſion to 
Ruptures and Quarrels amongſt others, Hence it is 
expedient for the common Peace, that ſome general 
Method ſhould be follow'd in this Buſineſs, though 
be Intention of ſome few ſhould happen to be ne- 
elected, rather than that by endeavouring to, ſatisfie 
the Deſire of every private Perſon, we ſhould involve 
dur ſe ves and others in endleſs Difhculties: | 
Beſides, He who would have his own particular 
Purpoſe abſolutely obey'd, ought to have expreſſ 
{-nified thus much. Thus nothing is more uſual, 
ſtan for a Father to love one of his Children with 
more ardent Affection than the reſt : And then 
who doubts but he is willing an extraordinary Pro- 
viſion ſhould be made for his Darling's Subſiſtence ? 
Yet it he die Inteſtate, they ſhall divide the Inhe- 
ritance by equal Shares; not as if *twere repugnant 
to the Law ol Nature, to allot one Child a larger 
Portion than another, but becauſe there would ariſe 
pfinite Diſputes in Families, if the Father's Affe- 
cton were to be the Meaſure of parcelling out E- 
ſtates. The ſame Inconvenience would follow, 1t a 
Man dying Childleſs ſhould leave ſeveral Brothers, 
to whom he expreſs'd very different degrees of kind- 
eſs in his Lite-tune. : : 
Again, Tis no uncommon thing for a Man at his 
Deceaſe to leave behind him a Kinſman in ſome re- 
ote Degree, for whom he had never any particu- 
ir Paſſion, and to whom he was never oblig'd for 
ny Service or Favour ; whereas, on the other ſide, 
de may have ow'd all his Fortunes to the Kindneſs 
a Stranger. Who will not ſay, That the Deceas'd 
ta much greater Value on his Benefactor, in this 
ale, than on his Relation? Yet becauſe to enter 
nto a 9 between the Ties of Blood, and 


, 


" Gratitude, muſt have occaſion'd many Contro- 
ol WS cries difficult to be reſolv'd, it hath been the Jude 
00 ent of all Nations, that in the caſe of Inteſtates, 


Kinſman ſhall be preferr'd to a Patron or Beneſa- 


Inheritance, before the Relations of the Deceas'd; 
he might ſeem to have performed the former Act 
more as a Uſurer, than as a Friend. But if the Be- 
nefactor were preferr'd in the expreſs Will of the 
Deceas'd, 'tis but Equity that the ſaid Will ſhould 
be obeyed. 8 EY ; 

From all which 1t appears, that Natural Reafon 
in deciding the caſe of Succeſſion, upon default of 
Teſtamentary Diſpoſals, regards the Intention of 
the deceas d Party, not as it was ſtrictly in it ſelf 
concerning which there is often very little Aſſu- 
rance; but 1171 it agrees with the common 
Inclinations of Mankind, and with the Meaſures of 
Duty, and ſo as that no Fuel may be adminiſtred to 
Controverſies and Contentions (a). 

This Judgment of Natural Reaſon is ſeconded in 
all States by Civil Ordinances; as well that the A- 
varice of ſome Perſons might not ſtir up deſperate 
Quarrels amongſt thofe who ſeem'd to have 1 
Reaſon on their ſide; as that this whole Affair 
might be wiſely accommodated to the publick Safe- 


ty. | 
III. In the Succeſſion, therefore to Inteflates, b 
the guidance of Reaſon, and by the conſent of all 
the known Kingdoms, Children have the preference 
of all others, even of Parents themſelves (1). See 
2 Corinth. XII. 14. Rom. VIII. 17. If Children; then 
Heirs. Ariſtot. Nicom. VIII. 14. * 
Turents have a more certain knowledge that ſuch Per- 
ſons are their Children (*), than Children can have that 
ſuch are their Parents. And in this caſe there ſeems 
to commence a ſtronger Relation from the Cauſe to the 
Effect, than from the Effect to the Cauſe; © 
Laus, Orat. V. (+). 


he Law it ſelf aſigus over to the Son the Goods of 


the Father, and allows not him to make a contrary Will 
who bath Legitimate Iſſue. Idem. Orat. II. If a Man 
deceaſing leave Daughters lawfully begotten, he can give 
away nothing, nor make any diſpoſal without their Con- 
- ſent, And again, a little after, The Law ſays, a Man 
ſhall diſpoſe of his Goods at bis own Pleaſure, if be 


tor. Eſpecially, ſince if a Perſon on account of a leave no Legitimate Sous; but if be leave Daughters; 
indneſs beſtow'd , were to ſtand in the Roll of their pleaſure is to determine his Diſpoſal, and not his 
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dare nor altogether excluded from ſucceeding to the Go 


Lcit omnis parentum liberorumve ſeu propinꝗ torum 
7 Uxor, 


(1) Cum rat i; 
ter 9:49 r in 


ve quoted 
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add Beeler. ad Grot. 1. 2. c. 7. 5 13. 
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Mr. Barbeyrac's N OTESon$ 2. %% itt vl 
(1) This may ſuffice in my judgment to anſwer the Difficulties which Mr. Bynkerſboe , Obſerv. I. 2. c. 1. propounds, where he 
J, That Fathers and Sons do often not love each other, and Brothers rarely live amicably, much leſs other Relations: That 
Wc) alſo who are neareſt related by Blood, moſt eafily quarrel, and conceive more implacable Hatred agaiaſt each other than 
Fingers or indifferent Perſons. The ſame Author alſo maintains, that to prove that the Laws are not founded upon the Pre. 
mprion of the Will of the Dead, tis ſufficient ro conſider that a Wife is excluded from ——— her Inteſtare Husband, 
though ſhe muſt be ſuppoſed dearer to him than a Parent, and quotes thereupon, Gen. 2. 24. But | 
frees of Affection, and tho' he may love his Wiſe with much Paſſion, as-it ſomerimes happens, though not often; it doth not 
ere ſore follow, that he would have her to be the Heir of all his Goods, It only proves, that in ordering Succeſſions to Inte- 
pic Perſons, regard is had to the intereſt ot the State, and the preſervation of Families, as well as the ordinary ineli nation of 
ate Perſons, who nevertheleſs oſten agree in their Deſires with the Intenrions of the Lawyers. For who is there that does nor 
"re that his Eſtate ſhould go to his Family? Moreover, Mr. de Bynkerſhoek fur niſnes us with ' Argumenty that the Roman Law 
ages us to follow, if not altogether, yet at leaſt ſo far as the publick Good permits the Will and Affection of the dead Per. 
.» appeats from a whole Chapter of the ſame Work, 1, 1. 19. where the Author explains the Law very well, which fays, 
- a Father diſcharges his Duty as he ought when he makes his Son his Hen. Perinde habebitur atq; ſi ſua manu pater tuus te 
er (ripſiſſet. FUNCTUS DULCT OFFICIO, Cod. I. g. t. 23- De bis qui ſibi 
$ 


adſcribunt inteſtam, leg. 1. We alfo know, that 
of their Husbands, and that the Laws call us to them, when 


e Relations by Father's and Morher's ſide are N Maritus & Uxor ab knteftato ſibi invicem pro ant ĩquo jure ſuccedunt, que 

egitimma wel natutalis ſucceſſis, fiſco exeluſo, Cod. 1, 6. t. 18. leg. 1. Vnde 

See the ſame Title in Digeſt. 1. 38. t. 11, and the Interpreters upon it, | 

Mr. Barbeyracs NOT ES on & 3. = 2 

naturalis, quaſi lex quedam tac ta liberis parentum hereditatem additeret; velut ad debitam fucteſſionem coc uoc andi, 
eff jure civili ſuorum Heredum nomen iis inductum eft, ac ne judicio quidem parentis, niſi meritit de cauſis ſummoveri 

. lee dehnt, &c. Dig. I. 48. t. 20. De bonis damnatorum, leg. 7. princ. See alſo Mr. Bynkerſhoe#'s Obſervatiom, J. 1. e. 19. 
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> 071 8 Nadia , dives 511 , i i Tay Cavity; d uν my WoaTiger, bar T6 ννπνννππν.ẽ Zn PLATE. 
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ſides that there ate divers 
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own. Therefore with their Daughters Conſent, they 
may give and bequeath, or appoint any method of Suc- 

3 But without ſuch Approbation, they cannot a- 
dopt an Heir, or put their Fortunes into other 
Hands. 172 ; | | | 

Add. Lib. 48. t. 20. Leg. 7. Princip. D. de honis 
damnator. Ie 1 | 

Julian in Cæſarib. (Y. It is the Legal Cuſtom to let 
the Sons ſucceed to what the Fathers poſſeſs ; and this 
is a Rule which we all deſire to ſee obſerved. 

Thus Valerius Maximus obſerves (L. 7. C. J. Sect. 2) 
that the procreations vinculum, the Band of Genera- 
tion, is the ſtrongeſt and cloſeſt Tye which can aftect 
Mankind. Fir | 

That which ſo highly favours the Childrens Claim 

is, not only the Obligation laid by Nature on their 
Parents, to provide for their Maintenance and good 
Inſtitution, but likewiſe that ſtrong and vehement 
Affection, which can only be extinguiſh'd, (and 
that very rarely) either by the enormous Wicked- 
neſs of the Children, or by the unuſual Barbarity of 
the Parents. | 8 
IV. As to that Maintenance, which Parents owe 
their Children (1), it hath been doubted by Authors, 
whether the Obligation to pay it, were Perfect or 
Imperfect, or whether it belong'd to expletive or to 
attributive Juſtice (a). Tis the Opinſon of ſome, 
That Parents do indeed owe their Children Mainte- 
nance, but then tis by the latter kind of Fuſtice only, 
and not by the former; ſo that Parents would act very 
inhumanely ſhould they deny them this Aſfſtauce; yet 
Children have no Right to challsnge it from them a- 
gainſt their Wills, this being the proper &ffe& of exple- 
tive Fuſtice : though Civil Statutes may inveſt Children 
with a — and perfect Right in this Matter. But we 
are rather inclined to think, That Parents lie under 
a perfect Obligation to maintain their Children, ſo 
long as they are unable to maintain themſelves; 
and this Duty ſeems to be laid upon them, not on- 
ly by Nature it ſelf, but by their on proper Acc, 
in bringing them into the World (2). For they 
would be in the higheſt manner injurious totheir Iſſue, 
mould — 4 have given the Children Life, for no 
other Reaſon, but that they might afterwards ſee 
them Periſh. By the Ad of Generatign therefore 


they ſeem to have voluntarily bound themſelves, 


=” | — 
Book IV. Cn 

to endeavour as far as in them lies, that the 7: | 
which they have beſtowed ſhall be aback 2 
preſerved. And thus the Children will have a 5, the! 
fe# Right of receiving Maintenance from their p. lenge 
rents. Yet this Right is hindred from prodye; Pater 
all its Effects by the Natural Weakneſs o Child ole. 
under that Age in which they cannot provide tor "in 
their own Support. And conſequently they do not upon 
ſo much want Right as Power and Strength to ere the C 
cute that Right; only in Tame Points the Civil 0: he di 
dinances help them out, and compel their Para; be ta 
to keep and teed them, upon refuſal, Though thy ns is 


the Wife Ordering of the Creator, the Natural A. 
tection of Parents is of ſo great Force, as that Gn. 
monly fpeaking, they joyſully undertake and di 
charge their Duty, without the compulſion cf th 
Civil Government. 880 

V. Not only thoſe things which are neceſſary ſy 
the preſer vation of Natural Life fall under the fen 
of Maintenance or Alimony, but thoſe likewiſe wach 
fit and prepare a Man tor a Social and Civil Lit 
And the tormer are due till ſuch time as the Chl 
dren are able to ſupport themifelves by their on 
Induſtry, As for the Meaſure of what ought to k 
ſpent on Education, in training up Children fra 
Civil Lute (1), it is to be ſtated according to the Fa: 
tunes of the Parents, and the Genius and Capacityd 
the Children. Thus much at leaſt is required, 1 
they be enabled to become honeſt and nſeful Menn 
of humane Society. But this 1s a general Rule in te 
whole Affair; That as Nature doth not command Þ 
rents to pinch and defraud their own Inclination, al 
to make themſelves miſerable for the ſafe of ther 
ſue ; ſo a Parent plac'd in a bigh and wealthy Condit 
on, is uo doubt, in fault, if be do not take care tid 
his Children be brought up after the moſt exall and a 
1 Manner of Difetution. 

VI. Under the general Name of Children (i) u 
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(J) His Words are, Tlauigy veαν , Tas Sab x, de 4 le eden. 
= | Mir. Barkeyrac's NOTES on 5 | 
(1) Every one almoſt knows, that among the ancient Gree#s and Romans 'twas thought that they had a po 


ay their own Children, and that Chriſtianity had much ado to aboliſh that barbarous Cuſtom, as appears by Mr, Nears 
tile, De partus expoſitione & nece apud veteres, which was reprinted. in 1709, 


(2) See J. 6. c. 2, 5 4. following, 
(5) See Lib. 6. c. 2. 8 5. 12, following. 


beris, leg. 5-S1. 5, and leg, 8. 


(3) See Grotius, I. 2. c. 7. & 4. numb. 4. and's 6. and Mr. Daumat's Civil Laws in their Natural Order, Part 2.1. . t. 4 
88. Tis certain that a Baſtard has as near a Relation to his Father ds 2 lawful Child; and many among the Gree4s made be 


fercnce between thefe two ſorts of Children, as Mr. Le Clere ha 
O HNvgh& rol; i dνν νν h ee 


Aar nge * xe quo: 


: 1c 240K pb; Im Aicud ig apud: Stob. Serm. 77. 
The gyptians, as Mr. Le Clerc proves in the ſame place by a Paſſage - Ti. 
Raftards, though chey were begotten of their Slaves which they had bought, And we may obſerve that the Parriarchs o 8 


Mr. Barbeyrac's NOTES on 5 3. 


80 | 5 Mr. Barbeyrac's NOT ES on 8 6. 

(1) Liberorum appellatione nepotes & pronepotes, ceterique qui ex his deſcendunt continentur —— 

comcipimus atque edimus, ut ex prole eorum earumve diuturnitatis nobis memoriam in evum relinguamus, Dig. I. 50. t. 16. de verowd 
pnbfucatione, leg. 220. See alſo leg. $6. and Inftif, I. 1. t. 14. Quiteſtamento tutores dari poſſunt, leg. 5- 2 
) Ipſum aufem fil ium vel fliam, filios vel fitins, & deinceps alere patri neceſſe eſt, non propter heredit ates, ſed propter it 

tur am & lege, que & 4 parentibus alendos eſſe ltberos imperaverunt, & ab ipſis liberis parentes, 7 

Cod. J. 64 t. CI. de bonis que liberis in poteſtate patris, e. leg. 8. 5 5. See alſo the Digeſt, 1, 25. t. 3. de agniſcendis & alents 


comprehended not only thoſe of the Firſt Deg, | 
but thoſe too of the Second, c. whether deſcent Utar 
ing from Sons or Daughters; in caſe their near Toll; 
and more proper Parents are not able to maintal Ono 
them (2). = 
_ Farther, Maintenance is due not to Legitim; Duden 
Children alone; but to Natural, and even to lu 
ſtuous Iſſue (3). For what reaſon is there that WB C 
| ut vw 
9 W hy" y h vill 
im, as 
. 3 De. þ 
h ro rie 
ale of 
* Ws pref, 
. hap 
us ord 
Etenim idcirco fillies, flag 
(1\ T 
(2) S 
ſi inopia ab utragque parte verry, ition at 
l which 
* OYef in 
1. dect! hey "hrs 
s obſerved upon Gen. 21+ 10: where he alledges this Authoric). eters of 
A Baſtard's equal to a lawful, 1 * ) In 
An honeſt Man is always rightly born. | | 5 24 
out of Diodorus Siculus, counted none of their Child WW Cic 
eM 
eſs 05; 5 , 
( See 


Old Teſtament had an equal regard to che Children of their Concubines, as of their lawful Wives, as appears from the oP 
of Jacob, who divided his Goods equally between the Children he had by Leah and Rachel, and thoſe. he had by. ſis 
g the Mahometans, as our Author obſerves below, 5 9. 


Concubines. The lame thing is ſtill in uſe amon 
(a) Vid. Gra. dict. loc, Sect. 4. 
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Cine NT. Of Sucreſfions 


poor innocent Infant ſhonld be ſuffer'd to famiſh for 
wother's Sin? Yet if the latter be left together with 
the Legitimate Iſſue, they ſhall not eaſily chal- 
lenge to be admitted to equal Shares, un eſs the 
Parents made expreſs Declaration to this Pur- 
le. 
4* reſpect of theſe ſeveral parts of Maintenance, 
upon the Parent's Deceaſe during the Minority of 
the Children, the Inheritance is not only theirs if 
he died Inteſtate, but farther, 1t cannot rightly 
be taken from them by his expreſs Will ſo far 
is is neceſſary for the obtalving this End. For it 
Goth not ſeem probable that a Child of theſe Years 
ſhould be capable of committing any ſuch Offence 
is might render him unworthy of ſo nee1ful a Sup- 
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rt. | 
n. Whatever exceeds this Proportion of Main- 
tenance, is due to the Children when able to pro- 
ride for themſelves, not ſo much by any 5 
Command ot the Law of Nature, as upon this Prin- 
ple, That commonly ſpeaking, Parents defire that 
none ſhould fare better than their own Children (1). 
Therefore *twas a very ſingular Diſpoſal, that of 


— 7 = I i= 


n 
| BR Crates the Theban, who lodg'd his Money in the 
Hands of a Banker upon theſe Terms, That if his 
x A Children proved Ignorant, it ſhould be reſtored to them; 
d 


but if they happen'd to be er it ſhould be 
CE diſtributed amongſt the common People ; becauſe Men 
ot that Profeſſion could be in want of nothing, As 
to what ſome have advanced, That Parents get all 
for the ſake of their Children, and therefore the 
Children, even in the Parent's Life-time, have ſuch 
Right to their Goods, as ſhall be valued againſt 
hem, in other Caſes, beyond the Neceſlaries of 
aintenance; this is abſolutely falſe: For, every 
an in his Gettings hath firſt of all an Eye to him- 
ſelf, and labours chiefly on his own Account, Horat. 
bid, 2. Epiſt, 2. v. 190, &c. 
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Utar, & ex modico, quantum res poſcet, acervo 
Tollam, nec metuam quid de me judicet heres, 
Quod non plura datis invenerit. 
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uvenal. Sat. 14. v. 126, 137. Manifeſta pbreneſis 
Ur locuples moriaris egenti vivere fato. 


Wt what remains above his Pri vate Neceſſuries, he 
willing ſhould paſs to thoſe who are deareſt to 
m. as commonly, his Children (3) are preſum'd to 
. And Children have this far only a peculiar 
itle to hope for their Parent's Eſtate, as that in 
Fe of no expreſs Will to the contrary, their Claim 
preferr d to all others; and becauſe it very rare- 
happens, that Parents are induc'd to lay aſide 
us ordinary Affection. 


2 1 


It is well enacted by the Roman Laws, That every 
Parent who diſ-inberits his Child, Pall be oblig d ex- 
preſly to give bis Reaſon for ſo doing; and that fome 
certain Cauſes only ſhall be ſufficient to juſtifie 
him in this Proceeding. Nay farther, the ſame 
Laws gave the diſ-inherited Children an Action (4), 
de ĩnoſtciaſo Teflamento , Of a Will not made accord- 
ing to Natural Affection and Duty. The Deſign of 
which was not to bring into Diſpute, Whether or 
no the Teſtator had a Power of tranſmitting his 
Goods to others, rather than to his Children, upon 
juſt Cauſes ; but to diſcuſs and examine the Reaſons 
which mov'd the deceas'd to make a Settlement con- 
trary to the common Inclinations of Mankind. And 
if, upon ſuch a Hearing, it was diſcover'd that the 
Father thus neglectedl his Iſſue, either through his 
own abſurd Fancy and Humour, or through the 
fraudulent. Intruſion of others, the Inheritance was 
by 2 Authority avowed to thoſe to whom it 
would otherwiſe have deſcended, had the Father 
conſulted with Reaſon and Conſcience in his laſt 
Diſpoſal. And therefore Cicero (5) well replies up- 
on Erucius, who charg'd his Client Roſcius with a 
Deſign to diſ-inherit his own Son, It ought to have 
been the Buſineſs of the Accuſer, to lay open all the 
Sins and Vices of the Dung Man, which might be ſup- 
pos'd able to incenſe the Father to ſuch a height, as 
that he ſhould once entertain a Reſolution of doing Vi- 
olence to Nature it ſelf, of baniſbing that Affection which 
was ſo deeplyrooted in his Mind, and, in a word, of for- 
etting utterly that he was a Father, Tis remarka- 
ble under what Colour the diſ-inherited Children, 
by the ſame Laws, mbv'd for Relief: For it being 
neceſſary that they ſhould ground their Complaint 
on a Suppoſition that the Cauſe of their Diſinheri- 
tance was unjuſt, they pretended in the Form of the 
Action, That their Parents at the time of making ſuch 
a Will bad loſt the uſe of their Reaſon. 

Still, as to other matters, a Father ought ſo to fa- 
vour his Children as not to lay aſide his juſt Regard 
to other Duties. Hence, when he may be judg'd 
to have made ſufficient Proviſion for his own Fami- 
ly, he is not in the leaſt hindred from employing 
his Goods in Acts of Gratitude and Liberality (6), 
though to the leſſening of his Children's For- 
tunes. Thus, in caſe a Man hath either receiv'd 


extraordinary Kindneſſes from another, or is able by 


a ſeaſonable Beneficence to put ſome great Genius, 
now ftrugling with Poverty, into a way of doing 
gent Service; what reaſon is there but that he 

thould be allow'd to deviſe ſome part of his Goods 


to ſuch excellent Uſes? It's plain, Antiquity high- 


ly celebrated the Action of King Attalus, who hav- 
ing been oblig'd by his Brother Eumenes with very 
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1 8 This ſhort Story might have been put better in another place. | fo, 1 3 "OR 
wot 3) e Mr, Thomaſins's Diſcourſe, entitled, De legitima viventis, c. 3:5 23, Cc. publiſt'd and maintain'd by way of Diſpu- 
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=. N Hall in 1700, where ir appears hat we are to think of Legitimacy, or of that portion of Goods, be ic greater or leſs, 
. 3 » according to the Laws and Cuſtoms, Children can't juſtly be deprived of by the Authentick Will of their Father, For, 
hey "hr Odferves, l. 2. c. 7 n. 3. Natural Right obliges to give a necefſdry Maintenance to Children, but what is more than that, 
[the — — other Right than what the Conſtitutions of the Civil Laws give them. But if any deſire to know the exact Quota 
eters of be chat ought to deſcend to Children, and other things which concern their Legitimacy, let them conſult the Iutęt - 
ay. de Digeſts quoted in the following Note, and Mr. Daumat's Civil Laws in their Natural Order, Parc 2.1. 3. t. 33 
. 1 Feieſe grerela, which is when the Diſpoſals 6f Parents are looked upon as contrary to their Buty. See upon this Sub- 
Th ; 2 . 2.t. 18. and Digeſt. I. . t. 2. De inofficioſo teſtamento, as alſo Mt. Daumat's Civil Laws in their Natural Order, Part 
0 2. and the Obſervations of Mr. de Bynkerſhoek, 1. 2. c. 12. : 984 5 8 
1 icers's Words are, Id erat certi accuſatoris officium, qui tanti ſceleris argueret, explicare omnia vitia WG peccata filiis, hp 
„ % ovens potuerit inducere, ut naturam ipſam vinceret, ut amorem illum penitus inſitum ejiceret ex animo, ut denique patrem eſſt 


See Mr. Le Clerc's Reflections upon what he calls good or bad Luck in the matter of Lotteries, e. 12. p. 189, Cc. 
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is Ki 0 E N eir Brothers Shares. For tis a ver =, 
ſingular Favours, left his Kingdom to Eumenes Son, their F er © Wk ery Jooliſh Ar. . 
though he abounde d in Male Iſſue of his own (J). gwnent to in : uſt needs at diſh 
VIII. Neither doth a Father lie under any Ne- contrary to his Duty, in making an unequal diſtr. Lon 
ceſſity of dividing his Goods amongſt his Children in bution of his Goods amongſt thoſe whom he hath her 
equal Shares; but he may align to one or two ſome- equally begotten. Therefore Pliny (d) ſpeaking of | 1 
what above the reſt, as an extraordinary Bounty; Lady who had left Two Thirds of her Eſtate to 2 11 
either on account of ſingular Merit, or ot great and Nephew, and but One Third to a Niece, calls it 570 
illuſtrious Hopes, or even of particular 2 03 Tan mum Teſtamentum, A moſt boneſt and worthy ey 
ikewiſe in diſtributi l a juſt regar eftament, _ | 
pap) nyo rd . i hat it And hence too it may be appointed not onl cqual 
may be had to the Credit of the Family, that it 28 een on ph Nerd 
may hereafter retain its Strength and Splendor. It Statute, but by bare Covenant IKewiſe, That Chi — 
this Intereſt cannot be ſecur d upon an equal Di- dren born in Concubinage, or in ſuch ys (4) _ 
viſion of the Patrimony between many Children, as is conſtrued good and juſt only in a Natural ele wen 
the Father may without any breach of the Law of not in the Eye of the Law, ſhall claim ho more thay Jays 
Nature, deviſe the chief part of his Goods to one, neceſſary Maintenance, or at leaſt ſhall be exclude aſh 
and command the reſt to ſit down contented with from the main Inheritance (e). Ek 
ſmaller Portions. Hence the Rights of Primoge- And here, by the way, we cannot but. wonde 50 
niture (1) obtain'd among many Nations, which ac- why St. Auſtin (f ) ſhould paſs fo ſevere a Cenſit Obſer 
cording to the moſt ancient Inſtitution, conterr'd on on the Voconan Law, by which Female Iſſues wer __ 
the Eldeſt Son the Regal Government of the Fami- incapacitated to receive in Inheritance above ſucha . 
ly, the Domeſtical Prieſthood (2), and double Share certain Sum. Its plain the Spartan Law was far 72 
of what his Father poſſeſſed. Which double Propor- more grievous, which utterly forbad the givig then e 
tion was deſign'd to defray the charge of Entertain; Portions to Virgins; for this Reaſon, as Plutar ay 5 
ments, and of Religious Ceremonies; as Grotzus con- tells us (g) ; Left Jome ſhould remain unmarried ſu Endea; 
—_ 0 (c) want of larger Fortunes; and others again be courd Tacit | 
On the contrary there have not been wanting Na- for their Riches but that every Man in ſceking out deeply 
tions, where the younger Brother ſucceeded to the Far ner for bimelf, ſhould look wholly into the An- 0tyce 
largeſt Share of the Inheritance, or at leaſt have ers of the Woman, and make Vertue alone the Nut n 
their Option, to chuſe what part they like. and Standard of bis Choice. Nevertheleſs, this ) , f 
Which Cuſtom is built on this Principle, That the Point which requires great Caution and Prudency are ep 
Elder Brothers have for a long time enjoy d the Benefit leſt a Father ſhould ſow the Seeds of Envy and H Datos 
of Education from their Parents ; of which the Tounger tred amongſt his Children, if, without very weighty fortun 
being often depriuv'd by too untimely a Loſs, they de- Cauſe, he ſhould ſeem to have treated with uncquil pity a / 
ſerve ſome Conſideration to requite and comfort them Favour thoſe who were equal in Merit and (b) Dx But ti 
under their Diſadvantage. gree. And the Divine Law of Deut. 21. 17. 5 AM 
Tho' the latter of theſe Inſtitutions ſeems more grounded on the ſtrongeſt Reaſon ; leſt the Fatha 1 
agreeable to low and mean Families, the former to charm'd with the Enticements of his now belyxl tage ah 
the Great and Noble. | Wife, ſhould either frame a falſe Cauſe for diſcar- IX. 
So again, When Daughters marry into other Fa- ing the Firſt Born, the Son of a former hated one; that mo 
miles (3), tis not neceſſary that 9 4 ſhould re- or ſhould catch at every little Failing to his dilad- Natura] 
ceive Fortunes out of their Father's Eſtate equal to vantage. Tis indeed altogether the ſateſt courſe(s) timite | 
| ant partake 
. — — mer. | 
The Story in Plutarch is of Attalus Philadelphus, to whom Eumenes his Brother when he died left his Wife and the Crow regular 
of * For although he had ſevera' Children dy his Queen, yet he left his Crown to Attalus the Son of her firſt Husband, no acc 
till that Prince came to be of full Age to reign, Neither of theſe Examples is much to our Author's purpoſe. were þ 
Mr. Barbeyrac's NO ES on S8. . 
(1) See upon this Subject Mr. Buddens's excellent Diſcourſe, entitled, De Succeſfione Primogenitorum. It is the third among lis 3 J 
Selecta Juris Nat. & Gent. to which we may joyn another Diſcourſe in the ſame Volume, entitled, De Comp. offic. $ 31, Kc. 2 ccd 
(2) lt is not certain that Prieſthood was a Right of Primogeniture. See Mr. Le Clerc on Gen. 25, ub 1 Vance 3 
(3) See chieily the Diſcourſe of Mr, Perizonius, De Lege Hoconia, where he ſhews that that Law fixed at an hundred thouſ; of Legi 
Seſterces, which make 2500 Crowns of our Money, the Portion of any Woman, whether an only Daughter or Siſter. fairly 1 
| (4) Hence it is that Princeſſes and other Women of Noble Families, when they marry into other Families, ſometimes renounce 
the Succeſſion to a Kingdom, or to the Eſtates of the Families from whence they are deſcended ; ſo that neither themſelves 7 3 
Heirs can put in any Claim to them. See Mr. Budd eus Diſcourſe, De Teſtamentis Summorum Imperantium, ſpeciatim Caroli Il. A. nr Good 
pani e Regis, c. 1. 5 39, &c. and c. a. $10, &, by ; Opin . 
(5) In general the ſafeſt diſtribution of our Goods when we die is according to the uſage of our Countrey, in my hi == 
N The Laws have better contrived it than we can, and we had better commit a Miſtake by their direction, than hazard it ＋ = wy 
| by our own Choice. They are not properly ours, ſince a Civil Preſcription made without us has deſigned for the = 0 a = 1 fl 
þ Succeſſors. And though we have ſome liberty allowed by them, yet I rake it to be the greateſt and moſt apparent Caule, . n 
1 many are deprived of thoſe Eſtates to which their good Fortune entitled them, and common Juſtice would have give" © * N 
l | and ſo we abuſe our liberty without Reaſon to follow our idle and private Fancy — We take too much to heart our 2 Inereſt of 
5 by a Male Iflue, although we could make our Names Eternal, and value too much our vain Conjectures of what ſhall be, * 3 0 
by fill us with Childiſh Hopes Tis meer Folly to make extraordinary Choices upon the account of ſuch Imaginarons, | 33 e 
| which we are ſo often deceived. The plerſant Dialogue of Plato between a Lawgiver and his People (De Legibus, I. II. feel 2 — y ri 
| x will be a Reputation to this Paſſage, Is it not then, ſay they, lawful for us when we find our End approaching to d 2 el p | . 
5 N — 
. — bee en dune ge 1 , : 
5 (a) See Gen. 48. 22. (5 Add Dent. 21. 17. Of rhe extraordinary Prerogat ive of the Firſt· born amongſt che 7 (1) See 
iy Bern Varen. Deſeript. Japon. c. 15. (c) In locum Deut. cit. (d) Lib. 7. Epiſt 24, (e) Vid. Grot. 2. C. 7 ow 2) dee 
* cler. ad d. |. ) De Civie, Dei, l. 3. c. 31. His Words are, Ea lege quid iniguius dic! aut cogitari poſſit, i 1 3) Int] 
1 not what could be [aid er thought of, more urjuſt than that Law, The Law he ſpeaks of was made at the Motion of 2 Man dei ties 
1 ſor, and f. nadted, That none ſhould leave a Daughter above five and twenty thouſand Seſterces in Inheritance, as Paule repors i: N 15 the 
* Fins (de I. L. Rom.) thew'd from Die. CA 1. 55. Though Aſconiut Pælianus (ad Orat. Cicer. in Verrem de pretura wrb.) 1 A it, it 


— — — 
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4 the | I 4 
k | ſaid beſore, the Ancients call'd thoſe Perſons Cenſi, abi n, themſelves before the Cenſor to be worth an hundred rhavſand 25 . g. J. 8 
ö Add Liv. Epit J. qt. OH ti. Declam 254 Cel. 1, 7.13. 17. 6. (g) Apoth, Lacon. 247, 228, Edit. Wech. (h) See be 
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Cap. XI. 


not to tecede in this Matter from the direction and 

lifpoſal of the Laws of our Country. Which made my 

{ord Bacon (a) obſerve, That 57 4 Brothers, tho 
e 


irh:rwiſe commonly Fortunate, are ſeldom or never ſo, 
«re the Elder are diſinherited. | 

Hence it is, that in caſe the Father dies Inteſtate, 
-nd the Laws of the Land ordain nothing to the 
contrary, Children ſucceed to the Inheritance with 
equal Shares: Becauſe, when the Point is doubtſul, 
thoſe who ſtand related to the Deceas'd in an equal 
degree, are preſum'd to have been equally beloved. 
Now thoſe Uxewiſe are accounted Equal Shares, 
which, though not ſtrictly ſo, becauſe interior per- 
aps in value to the reſt, yet have been taken by 
any one of the Coheirs, either by his ewn choice, 
with the conſent of his Fellows, or by their Aſſig- 
nation, or by the deciſion of Lots. Quinctilian's 
Obſervation (Declam. 5. p. 65, 66. Edit. Ludg. Bat.) is 
not unworthy our Remark. We have the ſame Na- 
tural Affection towards all our Children, without any 
difference or degree; yet taking any one of them by 
themſelves, we commonly find ſome peculiar Reaſon for 
our Fondneſs, and without breaking the equality of their 
Endearment to us, there is ſomewhat again which by a 
Init Inſtin& of the Mind engageth us to ſet our Love 
deeply upon cach in particular, as if he were the only 
Obje of it. One is recommended by bis Precedency 
in Hirth; another by the Innocence of Infancy; a third 
by a ſweet Aſpect, and a Face that invites a Kiſs: Some 
are eſpecially valued for their boneſt Gravity and ſevere 
Hlainneſs of Temper : In ſome we love their very Miſ- 
fortunes and Calamities, and embrace with a peculiar 
pitya Maim'd Limb, or a Weak and Diſtemper d Body. 
But [till the general Equality holds good; whil/t what- 
ever auy of them ſeems to want to render him amiable 
one reſpect, is made up to him by ſome other advan- 
tage above the reſt, 

| IX. But we are obliged to add on this Subject, 
tat not only the Laws of particular States, but 
Natural Reaſon it ſelf allows more favour to Legi- 
timate than to Natural Children; though the latter 
partake no leſs of the Father's Blood than the for- 
mer. For they who owe their Birth to a Man's ir- 
regular Luſt, without any ſerious Intention, can on 
no account, enter into compariſon with thoſe who 
were begotten for the increaſe and defence of his 
Family, and upon the deſire of having Heirs to 
ucreed him, But iſ any perſon is inclined to ad- 
Vance a Natural Son to the Station and the Rights 
of Legitimate Iſſue, in a ſtate of Nature, he may 
larly do it atter he hath once taken care that no 


8 


Injury ſhall thereby accrue to his Children who are 
properly Legitimate, or to any who have obtain'd 
the next Right after them: Under Civil Govern- 
ment he muſt proceed in the Affair as the Laws 
permit and direct (b) (1). Ariſtophanes (c) reports, 
it was one of Solon's Laws, That upon failure of Le- 
gitimate Offipring, the Inheritance ſhall be ſhared by 
the next of kin : But that a Baſtard ſhall not he deem'd 
next of Kin, nor any Relation be ſuppoſed between him 
and the proper Sons. On the contrary, amongſt the 
Mahometans, as to the point of ſharing the Father's 
Eſtate, there is no difference obſerved between the 
_ of the Wite, the Concubine, or the Servant- 
aid. | 
When a Man 1s deſirous to raiſe Iſſue rather by 
a Concubine (2), who hath engag'd herſelf to be true 
to his Bed, than by a proper Wife, for the benefit 
of his Children by a former Marriage, the Sons of 
the Concubine ſhall, even without (3) any expreſs 
Will of the Father, be poſtpon'd ; and upon recei- 
ving moderate Portions, ſhall leave the main Inhe- 
ritance to the others, Yet in caſe a Man hath there- 
fore taken a Concubine, that he nught avoid the 
Pride or the Expences of a Wife, or will not admit 
her to his Name and Honour, or for ſome other Po- 
litical Reaſons, or on account of ſome Covenant 
or Obligation which he lies under; then the Pub- 
lick Ordinances of the Common-wealth are to de- 
termine, whether ſuch Children ſhall be admitted 
to an equality with others born in Lawful Wed- 
lock; or whether upon failure of theſe they ſhall 
exclude the next of Kin. For if the Man were ab- 
ſolutely free from the Reſtraint of Poſitive Laws, L 
ſee nothing that could be offer d in prejudice. of 
the Concubinary Iſſue in this Caſe ; ſince the Co- 
habiting of their Father and Mother amounted in 
Natural Conſideration to a true Marriage: Eſpeci- 
ally it the Father in the Buſineſs of their Educa- 
tion, and in his Actions and Expreſſions of Affecti- 
on towards them, hath never made any diſtinction. 
Hence I ſhould be of Opinion, that "ane Sons 
born of his Handmaids, ſhould have {ucceeded to 
equal Shares with the reſt, even upon ſuppoſition 
that their Father had made no ſuch expreſs Diſpo- 
ſal ; becauſe we do not find that he ever treat 
them in a different manner. But ſtill, if the Father 
ſhall particularly declare, That he refuſeth to enter 
into ſolenm Marriage, for this Reaſon, That what 
he hath may deſcend to the neareſt of his Collateral Kin- 
dred, as hos Political Conſiderations may now 
and then move a Man to do) then even the Con- 
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= Goods as we pleaſe? O God, what Cruelty is this! May we not, accotding as we find our Family or Frietids have been ſer- 
1 to us in our Sickneſs, old Age or Buſineſs, give them more or leſs, as we think fit. To whom the Lawgiver replies in 
nber: My Friends, who muſt ſoon die cetainly, it is hard for you to know your ſelves, and what belongs to you accor- 
wn o the Inſcription at De/phos. As for me who make Laws, I hold, that you know not what is good for your ſelves, nor 
"ark fit for you to enjoy. Boch your ſelves and Goods belong to your Family, as well in preſent as to come, but both your 
Hum and Goods belong more to the State, Wherefore for fear that ſome Flatterers in your old Age, Sickneſs, or ſome other 
nn, ſnould draw you to make an unjuſt Will unbe coming you, I muſt take care. For having reſpe& both to the publick 
+a of the Nation and good of your Family, I will eſtabliſh Laws, and make you ſenſible, that (as it is reaſonable) private 
2 11 muſt give place to the publick. Go you on chearfully where humane Neceſſity leads you, it belongs to me who im- 
Mine J, ard things to take as much Care as I can of the common good, and ſecure what you neglect. This long paſſage of 

4zne, 1 hope, will not be tireſome to the Reader, l. 2. See alſo Charron of Wiſdom, I. 3. c. 14. n. 38. and Bacon's Serm. 
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(1) See Dr. Potter's Antiquities of Greece, I. 4. c. 15. See alſo 5 6. n. 3. above, 


Cel, c. 7. in fine, 


(2) See Lib. 6. c. 1 835 following. 


* the Original Latin the Words are, Etiam expreſſa voluntate patris, which is kept in all the Editions, the laſt put out by 
red 5 * in 1726 not excepred. But there can be no doubt but the Word ſine after etiam is omitted, and ſo it ought to be ren. 
u Me Engliſh Tranſlator has, without any expreſs Will of the Father: For certainly, if the Father had declared his Will 


about 
eit, it muſt have been followed. 


4) Fay . towa 
6 7.4. l. Sec. 9 rds the End. 


(b) Vid. I. 5. t. 27.1.5. & 7. C. de Natural. lib. 


(c) In Avibut. (ad) Add Bæcler. ad 
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cubirary Children in the faireſt Caſe ſhall be al- 
low'd to claim no more out of the Eſtate than a 
bare Maintenance, or whatever the Will of their Fa- 
ther, or the Laws of the Land aſſign them more (a). 
As the bare Law of Nature knows no difference 
of Rank and Degree, ſo according to that, tis the 
{ame thing whether a Man have Iſſue by a Wite of 
2 more IIluſtrious, or ot a more obſcure Condition, 
provided ſhe is honeſtly betroth'd to him. It there- 
tore in any place the Children of a leis noble Mo- 
ther are alda leſs Privilege and Favour, this 1s 
wholly owing to Poſitive Conſtitutions. Which like. 
wiſe as they may upon account of ſome Reaſons of 
State poſtpone the Eoncubinary to the Legitimate 
Race, and not admit them with the Aſcending Line 
upon failure of the Deſcending : So they can ſcarce 
In Equity utterly exclude them, if there was no O- 
riginal Fault in the Act of Generation. 
theſe are by all means to be diſtinguiſh'd from Chil- 
dren begotten in a way naturally ſinful, as in Adul- 
tery or Inceſt : Who, how clear ſoever they may be 
ot any ſhare in their Parents Guilt (b), yet thall 
on account of it be obliged to reſt ſatisty'd with 
Maintenance only, and ſhall not be admitted with 
the other Children, wio were begotten on the hope 
and proſpect of inheriting their Father's Poſſciſions. 
But the Parties could entertain no ſuch hope of rai- 
ling Hcirs, when they concurr'd in theſe Impuritics; 
ſivce they wiſh that their Sin may perpetually lay 
conceal'd, rather than be the means of producing 
thoſe who ſhould as it were bear publick Teſtimony 
to the Shame and the Wickedneſs of their Parents. 
X. Grotius () farther remarks, that there are two 
more Conditions ſtill required in the Succeſſion to 
Iiiteftates, That the Children appear to have been really 
brortter Ly him whoſe Eſtate they claim, and that there 
e 10 Tokens extant of a contrary Will. For no Man 
Thows a Fatherly Aﬀection for Children begotten 
by others; and a preſum'd Will muſt always give 
place, when contradicted by an expreſs Declaration 
ard Diipoſal. As to the firſt of theſe Conditions, 
That ſuch a Perſon was the Father of another, cannot 
always be either demonſtrated by indubitable Argu- 
ments, or fo clearly made out by Teſtimony, as in 
the Mother's Cauſe; c{pecially where Women live 
under no other Guurd or Reſtraint beſides their own 
Modeſty and Conlcience: The main Proc theretore 
in this point is, the certainty of Marriage; by 
which Union the Wite both engageth her Faith to 
be true to her Husbands Bed, and likewiſe is plac'd 
as it were under his Inſpection, he at the ſame time 
receiving a euer over her Bedy. Now all Perſons 
are rumd both to obſerve the Faith they have 
engaged, and to exerciſe the Power they have re— 


—— 
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Cn 
ceiv'd, unleſs there be direct and manifeſt Exide. 85 
of the Contrary. So that Every one ſeems to . f Emit 
it were in poſleſſion of this Right, that he ſhui i, MM 1.1 
deem'd the Son of him who appears to be joyn'd 10 fill 
Marriage with his Mother (1). And no Man, vu. beall 
leſs he is out of his Wits, will diſturb himſelf ;, 45 thei 
this Poſſeſſion, and accuſe his Mother of Adulterr Nd 
for the ſake of finding a new Sire. Iacit. Hiſt, 4, 5, wao ſt 
Julius Sabinus with bis Natural Vanity, was ftrangeh need 
exalted by aſcribing to himſelf the Glory of a falſe . WH itn! 
ginal; pretending that bis Great-Grandmother þ, be de} 
been very nearly acquainted with Julius Cæſar jv 11; MW kule © 
Gallick Expedit 10, | had gi: 
But if 

Jupiter aut falſus pater eſt, aut cimine verus, _ 
fave b 

Jove's a Falſe Father, or in Sin a True, ol the! 
But then nity a 
If others attempt to bring this Matter into diſpute, Pau t! 
it ſhall be mcumbent on them to prove their Change XIII 
As for inſtance, That the pretended Father at tber d 
time of the Conception was dijabled by Sickneſs, ite 
abſent in a diſtant Countrey (2). In NXenophon (Hil, ndant 
Grec. I. 3. P. 289. Edit. H. Steph.) Age ſilaus, alt t, e 
the Death of Agis King of Lacedæmon his Brother, de ir 
endcavours to prove Leotychidas Il legitimate ufa uldre 
theſe Reaſons, That his Father had ſome time di- ents, a 
own'd hint; that he exceeded his Father in Col: "2 a 
neſs of Body; that he was born Ten Months ak Ny Wi 
the parting ot his Father and Mother; that his Fr. deen 
ther Agis had expell'd his Mother from the RAe 
Bed. g anre, 
XI. As. to the ſecond Condition, it is judg d an» e 
ther Exception againſt a Son's ſucceeding to an It to 
te /ſlate Father, it it appear that his Father hath er r Hin 
preſſy deſired and declared the contrary : As, fup bethe} 
pole (1), if he hath either abandon'd (as was uſul d. I. 
amongſt the Ancient Greeks) or diſ- inherited hn, + D. 
as twas a Cuſtom among the Romans. r 28. 
We Fave before intimated, that very great a 85 9 6 
weighty Cauſes (2) are requir'd to juſtifie either n ce 
theſe Proceedings. Grotius adds, That Suffenancti t 
ill to be allow'd to the Abandon'd or diſinherited x 0 Ord 
wileſs his Crime deſervd Death. Though I can hard * = 
ly fee how it is poſſible that a Son during that , 0 pt 
Years of Minority in which his Father naturall gk 
owes him Suſtenance, can be guilty of ſuch an G 755 
fence, as ſhall deſerve either Capital Puniſhwe! 25 by 
or Dif: beriſon. _.. 
XII. On the Propoſition which we before g“ 
vanced, That Prrents are oblig'd to afford Suſienm® - "90K 


to their Children, not culy of the firſt, but of full 
Degrees, in caſe their Froper Parents who onght ; 
per form this Office are extin@, is chiefly foundes 

— 


—— 


(i ) Cie 
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(1) Semper certa eſt mater, etlamſi vlg 
cando, leg. 5. 


thought fic to give the Reader a new Tranilation of them. 


(2) Antemy (in Difvs Cretenſ. I. 3. Cc. £6.) refolv'd 
rany at the ſtealing of Velen. 
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conceperit. Pater wer) is eſt, quem nuptie demanſtrant, Digeſt, 1, 2. t. 4. De in J#® nk 
(2) The Words of 4g-/ilans are fo miſrepreſented by our Author for want of throughly underſtanding the Greek, that | bu om they 
> REAC Ageſilaus then alledges, That Agis never own'd Leotychides ior © ( 
Son, and that Le-tycyidves his Mother, who muſt needs know better than Azis, had difown'd that ſhe ever bore him, (for io 0 Pliny 
is no ſuch thing in Platarch, as that he exceeded his Father in Comelineſs of Body, as our Author tranſlates rmay Enden, e, 
which ſignfes only becter than he) That by an Earthquake cauſed by Neptune, Agis was toſs'd out of his Bed from his Wite en. 
the fight of all che World. which evidently proves, that he wis not the Father of Leotychides, which was better conftm d. \') Phils 
the time of I's Conception, which is an infallible fign in theſe Matrers. For when Leotechides was born. ir was Ten Monts?“ * U 
ter gels had efcaped, and never aſter lay with his Mother. See alſo Plutarch in the Life of Alcibiades, p. 203. Edit. S ACTS 
Thicle Realons are not very concluding. See upon the laſt Article FoaPt. Vincent, Gravine Origines Juris Civilis, |. 2+ P. gon?! MU! nay 
. Mr. Barbeyrac's NC) TES on 5 1 21 Tg 8 
(1) Sce Dr. Potter's Greek Antiquit'es, I. 4. c. 15. in fine, and Iſaue Caſaubin upon Diazenes Laertius, I 1. 8 94. 1 Co Ta 90 
to baniſh his Son Glaucus from his Family, for making one of P“ "op 
| dec 7, 
(5) Vid. Gratian, c. 3, 7c. Diſtinct. ;5. (e) Dig. loc. Sed. 2. ) The 11 


(a) Add Bucl:r, ad Grot, d. J. S2R, 8. 
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-vity of that Right term'd, The Right of Repreſen- 
en; by virtue.of which, Children are ſuppos'd 
fill the Place of their Deccas'd Father (1), ſo as to 
ealloue'd the ſame ſhare in the Family Inheritance, 
«their Father, were he now living, would receive; 
11d conſequently to ſucceed on the level with thole 
o ſtand in their Father's Degree (2). And it would 
nec be a lamentable Mistortune, if beſides the 
antinely loſs of their Father, they ſhould farther 
be depriv'd of thoſe Poſſeſtons, which either the 
Kule of the Law, or the Deſign of their Progenitors 
kad given their Parents guſt hopes of enjoying (a). 
Fat if in any Place the Civil Conflitutions will not 
aamit of this Repreſentative Right, the Children who 
are been ſo unhappily bereav'd of their Father and 
ot their Hopes, muſt endeavour to bear the Cala- 
mity as an Afiliction which Providence hath laid 
pon them. / 

XIII. Upon failure of Iſſue in the firſt, and the 
ther deſcending Degrees, (/) Reaſon ſuggeſted that 
I_beritance ought to turn back into the Line of A/- 
ndants; as well in conſideration that, for the moſt 
art, either the Poſſeſtons themſelves, or at leaſt, 
he firſt Seeds and Principles of them which the 
hildren afterwards increas d, proceed from the Pu- 
nts, as becauſe their extraordinary Benefits | code 
hem an eſpecial Title to this Reward : Who ſince 
hey would much rather have deſired, That their 
bildren ſhould inherit their Fortunes, yet when they 
urvived them, contrary to the ordinary courſe of 
ature, *twas but equitable they ſhould receive, 
owever, this Melancholy Comfort, of ſucceed- 
g to what the Children poſſeſs d. ITis a Condition 
#s Pliny obſcrves) abundantly unhappy, for a Father 
bethe ſule Heir of his 6wn Son (1). Panegyr. c. 38. 
id. L. 5. t. 2. 1.15. D. de inoffic. teſtam. Lib. * 
4. D. ſi quis omiſſa cauſa, &c. Leg. 26. Cod. Lib. 
t. 28. De inoffc. teſtam. & t. 25. de Inſlitut. &c. 
eg. 9. & L.s. t. 56. ad Scum Iertull. & Lib. 3. 
2. de Scko Tert ull. 

Phito the Few, () reporting, That Moſes eſtabliſh'd 
1s Order of Inheritance, That the Sons ſhould ſtand 


0 | * 
1 e the Dauglters next, then the Brothers, and in the 
„%% place the Uncles by the Father's ſide, uſeth this 


an Argument to prove, that Fathers likewiſe may 
Werit what their Sons leave behind; For *twould 
 [onjeleſs (ſays he) to imagine, that the Uncle ſhould 
allow'd to ſucceed his Brother's Son, as a near Kinſ- 
an to ths Father, and yet the Father himſelf be a- 
ids d of that Privilege. But inaſmuch as the Law 
Nature appoints, that Children jhould be Heirs to 
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their Parents, and not Parents to their Children, Moſes 
paſſed this Caſe over in ſilence, as Ominous and Unlucky, 
and contrary to all Pious Wiſhes and Deſires : Leſt the 
Father and Mother ſhould ſeem to be Gainers by the 
Immature Death of their Children, who ought to be 
affiited with moſt inexpreſible Grief, Tet by allowing 
the Right of Inheritance to the Uncles, be obliquely ad- 
mits the Claim of the Parents, both for the preſervati- 
on of Decency and Order, and for the continuing the 
Eſtate in the ſame Family. | | 

Some Parents too have the Additional Title of an 
Infirm and Indigent Old Age; under which {fad 
Condition their Children were otherwiſe oblig'd to 
maintain them: As one of the Attic Laws expreſly 
enjoin'd (2). Iſeus Orat. 7. The Law commands us 
to maintain our Parents, under which Name are com- 


prebended not only our Father and Mother, but our 


Grandfather, For theſe are the firſt of our Kindred, 
and from theſe deſcend the Goods and Fortunes which 
their Poſterity enjoy. Theſe therefore we are neceſſa- 
rily bound to ſupport, cven though they ſhould have no- 
thing to leave us. Add. Grot, d. I. Scct. 5. & Ziegler 
ad d. I. Yet in caſe a Father hath without Reafon 

ievouſſy hated and injur'd his Son, without any 
ſubſequent Reconciliation, the Son may juſtly ex- 
clude him from the Right of Inheritance (3). It's 
the ſame with him who expos'd his Son when an In- 
tant, utterly neglecting his Support: For here no 
doubt the Claim of the Foſter- Father, who hath un- 
dertaken the Care and Burthen of the Child's Edu- 
cation, ought firſt to be admitted. Nay farther, it 
ſeems reaſonable, That no Adoptive Father ſhould, 
in this Point, be preferr'd to a Natural Parent; that 
he may recover what he hath expended on bringing 
up another's Child. We are likewiſe to obſcrve, That 
the Lawyers do not admit of Repreſentation in the 
Aſcending Line as they do in the Deſcending. That. 
1s, It a Man die without Iſſue, leaving a Father, and 
a Grand-Father by his Mother's fide, the latter of 
theſe ſhall not be allow'd to make Claim in the room 
of his Daughter. A Rule which ſeems to be ground- 
ed on this Conſideration, That naturally the Hopes 
of Succeſſion do not aſcend, but deſcend: Where- 
tore, the Son had indeed Hopes of 8 his 
Father, and might tranſmit it the ſame Hopes 
to his own Iſſue; but the Mother had never any 
Hope or Deſire of inheriting after her Children; and 
ſo could not, contrary to the Order of Nature, con- 
vey back any ſuch Hope to her own Parents: And 
conſequently, the nearer Claimant here excludes 
very Juſtly the more remote (4). 


—— ＋—v«a — — 


AM Mr. Barbeyrac's NOTES on S 12. | | 
% Sie dubig nepos fil ii loco ſuccedit, Digeſt. I. I. t. 6, De his qui ſui vel alient juris ſunt, leg. 7. Quotcunque autem nepotes fu · 
" ex un) filio, pro uno filio numerantur, ib. I. 27. t. 1, De excuſationibus tutorum, &c. leg. 2. 587. | 

\2) This Succeſſion by Deſcent (ſucceſſio per ſtirpes) is diſtinguiſhed from Succeſſion by Heads (ſucceſſio per capita) thus. In the 
ai the Coheirs have an equal Portion, whereas in the other ſeveral Children have no more all together than a Portion in the 
"ce equal to what their Father had; and to what every one of the Coheirs had, who are in the ſame degree as he was 
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hat? om they repreſent, See Juſtinian's Novels, 117. c. f. 
. Mr. Barbeyrac's NOTES on & 13. 
on (1) Pliny's Words are, Sic quoque abunde miſera res eſt, pater filio ſolus heres, „ ; 
. he Wortes of the Digeſt ate, Nam etſi parentibus non debetur filiorum here ditas propter votum parentum, & naturalem erga filios 
ite „e, e bat, tamen ordine mortalitatis, non mi nus parentibus quam liberis pie relinqui debet. 3 
s Greck 1s this, Kat aug 5 Stole dmving TIE, al. brr x, meTeds NI dv T KAngoveuery mevu 38 
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„ Sec /«Uinian's Novels, 115 c. 4. and Mr. Daumat's Civil Laws in their Natural Order, Part 2.1.2.t. 2. Sect. 2, 8 4. 
ords of the Novel ate, Si autem plurimi adſcendentium vivunt, hos preponi jube mus, qui proximi gradu reperiunt u, 


n beclef. ad G of. d. I. Sed. 6. (6) Vid. Gret, I. 2 c. 7 f. 5 ibique Ziegler. 
|  E © XIV. When 
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XIV. When the Deſcending and the Aſcending 
Lines both fail, the Succeſſion to Inteſlates devolves 
on the Collateral Kindred. As to the order in which 
they are to be admitted, where the Civil Statutes do 
not expreſſy ſettle it, tis to be determin'd by Natural 
Cynjecture: Which always favours that Perſon, whom 
we preſume to have ſtood faireſt in the Affection of 


So Homer, 
A hearty Friend deſerves a Brother's Love, 


And Euripides, 

A Stranger to our Line, 

If once in Mind and Manners firmly tied, 
Is worth a "Thouſand Kinfmen. ——— 


— —— 


the deceus d: Yet ſo, as that we meaſure this Aﬀe- 3 . 3 q 
ction more by the common Inclination of wile and And indeed it frequently happens, that we ti, R 
ſober Men, and according as it tends to the Preven- more Satisfaction in the Company and Converſatiq Com 
tion of Quarrels, than by the moroſe Humour of of an indifferent Perſon, than of one related to g Sith 
ſome few particular Perfons. Now according to the in Blood, and intruſt many thin with the Secrec ſallib 
Judgment of wiſe Men, Natural Reaſon in this caſe and Fidelity of the former whic We conceal tran WW &jon. 
pays an eFÞecial Regard to nearneſs of Blood, yet the latter. In fine, We addreſs our ſelves more ie qualit 
{ as at the Came time to conſider from what Source dily to ſerve the Friend, than the Relation; becaute the Ai 
the reſpective Poſſeſtons ſeem'd to flow to the de- he, on the other fide, is the more ready of the ti nrofit 
ceas'd (1), or who formerly parted with any thing (2), to aJlilt us in w_ Difficulty. | | libly : 
or ſuffer d any Loſs upon account of his coming in- Hut it cannot hence be concluded, That by viry * 
to the World. Thus Ariſtotle's firſt Rule (a) is, of a general Cuſtom, coming up almoſt to the jy fway' 
The Aſfection between Parents and Children; and his Law, a Friend is to take place of Relations, thay * | 
next, The Love between Brethren, ariſing from their the deceaſed Party ſhould chance to have expreſk 9000 
Relation to * common Stock, and improv'd by more Tokens of Affection towards him, than ty f 
the likeneſs of Tears and Education. Aſter theſe fol- wards thern. For in the Buſineſs of tranſmitting Let 
low Brother's Children, and other Relations join'd Inheritance, we are not guided only by Kinduc Laf 
to us by Virtue of that Fraternal Union. And then and Good-will, but we conſider farther, on wh puiſh' 
(all theſe being firſt conſider'd, whom Nature, as it tis moſt proper and convement that our Fortwg ſettle | 
were, neceſſitates us to love and eſteem;) in the laſt ſhould deſcend. And ſince Men are carried on by der, as 
place thoſe are admitted, whom either paſt Kind- a general Propenſion, to wiſh the Family in as gre XV] 
neſſes or Agrecableneſ of Temper and Manners, a Condition as poſſible, from which they derive hatt 
or peculiar Likeneſs of Inclinations, or known Fide- Original, therefore tis commonly molt conveniat lation 
lity, recommends and endears. Tully (3) placeth the that our Goods ſhould continue in our own Line Bounty 
Degrees of Kindred in the Order following: The Beſides, tis no neceſlary Conſequence to ſay, Ius Was AC 
51 Society is in Medloch; the next in Children; it highly delighted with this Perſon's Familiarity ad ſhould 
comes then to a Family, and a Community of all things. Converſe; therefore twas my Inclination likeni flow'd, 
The Relation of Brothers come next; and after that, to transfer my Poſſeſſions upon him. For this Fries tilul M 
of Brothers and Siſters Children; who when they are too ſhip between Perſons not allied in Race, generally hich « 
many for one Houſe, are tranſplanted into others, as in- extends no farther than to a mutual Signification« of all | 
to Colonies. And then follow Matches and Alliances, Good-will, a Communication of Deſigus, and tie with ſu 
with increaſe of Kindred, conſequent upon them. Now ordinary Services and Offices of Lite. But beiael boſe : J 
the Relation of Blood and the Kindneſs that ariſeth can be conceiv'd, to have join'd Houſes, as it wet, the con 
from it, neceſſarily endears Men to one another. with a Stranger, by conveying to him my Eſte hat if 
XV. But the high Encomiums given to Friend- *twill be neceſſary to produce an Expreſs and Lal eiv'd a 
ſhip in Authors, may raiſe a Doubt, Whether Friends Will to this purpoſe. Thus, although accorduig'v out an; 
are not ſometimes to be preferr'd to Relations (1)? the Ancient Manners of the Romans, in the oi hat h. 
Of all Societies, ſays Tully, none hath more of Excel- of common Duties, After Parents and Children, h, but 
lency, or of Strength, than when good Men, alike in firſt Place was given to Pupils or Wards , the ſecou'v Wie did v 
Manners, are united by a Familiar Acquaintance, Clients or Dependents (2); the third to Gueſts; er of 4 
| the laſt to the Kindred by Blood and Marriage, ac ot fo 
85 — unity. 
| | Means: 
Mr. Barbeyrac's NOTES on S 14. Wnuch þ 
(1) That is to ſay, if the Goods or Eſtate came by the Father, they ought to paſs to the Collateral Kindred on the Father ods v 
ſide; but on the contrary, if they came by the Mother, the Collateral Relations of her fide ought to be preferred. pain T 
(2) That is to ſay, That what Right a Man hath parted with co another perſon, as ſoon as he is dead, it ſhall return to the ſan __ I 
Man again, or to his Heirs. See 5 17 following. F ing a t 
(3) Off. 1. c. 16. Ot the Relation between Brothers ſee Plutarch de fratern. amor. and Xenophon, 1. 8. Cyrop. in Cyrus's laſt Seen ould 3 
and J. 2. Socrat. Memirab. Add Becler. ad Grot. did. lac. 1, 9, 10, 11. Towards illuſtrating the Obligation between thoſe of © vith us 
ſame Bload, it may not be improper to mention the Law received in the Kingdom of Tonquin, by which all Quarrels arifing among” would 
Perſons thus allied, are refer d to the decifion of their common Kindred, and not brought into the ordinary Courts of Juſtice: * =: be 
we are told by Alexander de Rhodes, Itiner. I. 2. c. 7, 8. Mr. Hirtius adds, That there is a Law of the like nature at Padua, into 
which Marcus Antonius Planco has compoſed a Book on purpoſe. ced to th 
. Mr. Barbeyrac's NOTES on S 15. ; che qe 
(1) The Original of theſe Quotations is, viz. Of Tully. Omnium ſocietatum nulla preftantior, nulla firmior, uam en could no 
en, muibus ſimiles ſunt familiaritate conjundti, | ther Deſi 
Of Homer. Ou av 7 xgoryromau © gege- 
| Os xy r i . NU ds. a 
And of Euripides. Qs avig eas Tegmum ovvrarci, wal wy (3) Heſs 
Mugoy xe$comwy cuaiaor arder xeK]iows pin ; : 3 nl m1 
Further, we may conſult upon this Queſtion, Mr. Buddeus's Diſcourſe, er titled, De Comparatione obligationum, 9#e ex 3 
homin«m ſtatibus oriunt ur, 8 35, Cc. among his Selecta Furs Nat. & Gent. cum 1219 g nk 


(2) Aulus Gellius's Words are, Conveniebat antem facile, conſtabatque ex moribus populi Romani primum juxta parentes f 
pupilios debere fidei, tuteleq, noſtre creditos [ſi neceſſe efſet in opera danda faciendoque officio al ios aliis anteferre] ſecundum f ane 
locum, client es habere, qui ſeſe itidem in fidem, pat rociniumq; nojtrum ded derunt, tun in tertis loco efſe hoſpites, peſtea efſe ©: 


fineſque, 
(4) Nicom. 8. c. 14. 


pra! enefſcij, oy 
(3) Phae; 
» (4) Tau. 
ks, 
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ue to the Degree of Nearneſs in which they ſtood , 
= ' ranfmitting Poſſeſtons this Method of pro- 
ceding was not in the leaſt regarded. Farther, if 
Friends in the caſe of Inteſtates, were at any time 
to have the Advantage of Kinſinen, this would o- 
ena wide Field for Quarrels and Contentions, as 
well amongſt the Friends themſelves, 1t they hap- 
end to be more than one, as between them and 
the Relations. For to take more pleaſure in a Man's 
Company, or to communicate Affairs more freely 
with him, is not preſently to be look'd on as an In- 
allible Token, that he ſtands higheſt in our Affe- 
&ion. Many times, a Jocoſe or eaſie Temper, E- 
quality of Years, or Sagacity of Judgment, render 
the Acquaintance of a Friend more pleaſant or more 
profitable to us, than that of a Relation, who poſ- 
fibly may want the fame Advantages, Yet when 
we are about to diſpoſe of our Goods, we are ſeldom 
ſay'd by this Conſideration, to favour the former 
more than the latter. Heſiod's Advice will here be 


good, 
Let not thy Friend thy Brother's Rights Invade (3). 


Laſtly, The Degrees of Kindred are eaſily diſtin- 
in d and reckon'd up; but who will undertake to 
ſettle the Degrees of Friendſhip in ſo exact an or- 
der, as to leave no room for Cavil and Diſpute? 
XVI. But ſtill 'tis urg'd with better Pretence, 
That thoſe Friends at leaſt are to be | to Re- 
lations in the caſe of Succeflion to Eſtates, by whole 
Bounty, Counſel or Aſſiſtance the reſpective Eſtate 
was acquir'd, it being but Equitable, that the Goods 
ſhould return to the place, whence they Originally 
flow'd. Yet here likewiſe, there will be molt plen- 
tiul Matter for Contentions; the cutting off of 
hich ought to be made the chief Aim and Deſign 
ol all Laws. For a Friend pores in his Claim 
with ſuch a Plea, might be well an{wer'd to this Pur- 
pole: That either what he takes for Merit was not 
the conferring, but the returning a Kindneſs or, 
hat if he was the firſt Benelactor, he hath ſince re- 
eiv d a ſufficient Requital : Or, That he gave with- 
out any hope or proſpe& of Return; and deſired, 
hat his Bounty ſhould reach not to the Perſon on- 
by, but to the Family of his Friend: Or, That what 
Fe did was undertaken upon the Principle of Glory, 
Ir of preſent Advantage: That, in caſe we had 
Pot found his Aſſiſtance, we did not want Oppor- 
unity of being reliev'd in our Diſtreſs by other 
Pleaus: That it cannot certainly be determin'd how 
much his Aid contributed to our acquiring thoſe 
50ds which he demands to inherit: And then a- 
Ex, That he who hath been only uſeful to us in get- 
nus a thing, cannot preſently require, That we 
ould admit him to hold the thing in common 


9 — — S — 9 


Would be turn d into a Mercenary Service, or ra- 


ced to the Eſtate of ute ſlates, before the Relations 
2 fy deceas'd ; For then a Kindneſs to another 
"A not be ſuppos'd to be conferr'd with any o- 
der Deſign, than that the Receiver ſhould only 
———— 


— 


uh us. Farther, That the good Ofhces of Friends 


UT into perfect Uſu „if they were to be advan- 


tor a little time, be the Steward and Keeper of what 
was beſtow d, or ſhould reſtore it with large Increaſe 
at his Death. Therefore, when there is no expreſs 
Diſpoſal extant in favour of the Friend, the Kight 
of the Kinſmen ſhall obtain: Yet ſo as that toge- 
ther with the Goods of the deceaſed, they thall 
likewiſe take upon themſelves his Obligation to- 
wards this great Benefactor; and ſhall endcavour, 
as far as in them lies, to repay it in a moſt grate- 
ful manner, acknowledging by whoſe Ailiſtance they 
arrive at 1o ample an Inheritance. Nor is it rea- 
ſonable for any Man obſtinately to urge againſt this 
Judgment, that ſaying of Arz/totle (1). We ought 
rather to requite a Benefafor, than to oblige a Friend, 
1 both cannot be done together + Or that of Cicero (2), 

here is no Duty more neceſſary, than that of repay ng 
Kindneſſes. And again; There being two Kinds of 
Liberality one of beſtowing, the other of returning a 
Benefit; whether or no we will beſtow, depends on our 
own Choice; but not to return the Favours of a good 
Man, is abſolutely unlawful, provided it may be done 
without injuring any other Perſon. Or that of Pho- 
cion (3), (in Plutarch's Apophthegms) who being ſe- 


veral times called upon to give ſomewhat towards the 


Expence of a Sacrifice, whilſt all the reſt contribu- 
ted that were about him, anſwer'd, It would be a 
Shame to give you before I pay this honeſt Man : point- 
ing to a Creditor of his that ſtood by. Add. lib. 39. 
t. 5. 1. 12. D.de donation, Becauſe indeed, the Bu- 
lineſs of Succeſſions to Inteſlates, by no means can 
be, or ought to be exactly ſquar'd in all reſpects ac- 
cording to the Rules obſery'd in conferring and in 
returning Benefits. For the latter are guided by the 
Virtues of Humanity and Bounty, and, properly 
ſpeaking, are vouchſafed to thoſe only, who had no 
ground to expect them from us, but what is owing 
to the Suggeſtions of theſe Virtues in our Mind. 
Whereas the former are built on other Foundations, 
on the Obligation we lie under of making Proviſi- 
on tor ſome particular Perſons, on nearneſs ot Blood, 
and on that Propenſion to advance, improve, and 
preſerve our own Family, enjoin'd by the Dictate 
of Nature. I/xus Orat. 6. (4). All P-rJons as they ap- 
roach near their End, are provident in dijpoſmg of 
what they poſſeſs, leſt they ſhould bring their Family to 
Ruin and Deſolation. And in this Affair, that which 
ought to be our principal Caſe, is, That we eſtabliſh 
ſo clear a Method as ihall be expos'd, as little as 
poſſible, to Controverſie and Doubt. Now, there 
can be no ſuch Way or Method more ready than 
this, That in default of an expreſs Diſpoſal by 
Will, the inheritance ſhall paſs down according to 
the different degrees ih which the Relations of the 
deceaſed ſtood nearer to him one than the other. 
Hence Authors have remark'd, That Succeſſions 
to Inteſtates proceed in a contrary courſe to the Rule 
of common Kindneſs; it being in the former the 
more neceſſary Duty to Give, in the latter to Repay - 
As, in the caſe before us, our Children have the 
Preference of our Parents, to whom we are much 
more indebted and engaged. Lucian Abdicat. 
'Tis the Ordinance and Appointment of Nature, that 


„ Tens” 
nn, Greek is, 


(3) Heſod's Words are, My Jy xgoryvoiry icoy mate braiggy. See alſo Mr. St.ty's Treatiſe of Friendſhip, p. 113. 
Mr. Barbeyrac's NO Es on 8 16. 
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$9) Ce , bs Words are, Nullum offi cent referende gratie magis b eſt. Alſo, Cum liberalitatis genera fint, unum dandi 
) Pha: 7 Jeddendi demus necne in noſtra poteſtate eſt non reddere bono viro non licet, modo id facere poſſit ſine injuria, 
2, cons Words are, Puderet me vobis dare, &. huic, (dure cl demonſtrans) non reddere. | 
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the Affection of Parents towards their Children ſhould 
exceed that of Children towards their Parents, Comp. 
Becler. ad Grot. d. I. Yet in what hath been here 
offer d, we would not be underſtood to inſinuate, as 
if the Duty of Gratitude were to be allow'd no place 
in the laſt Diſpoſal of our Fortunes z but only, 
that *twould be inconvenient to go about to ſet- 
tle a general Method for the Eſtates of Inteſlates to 
be guided by, taken barely from the preſum d Will 
of the Party Deceaſed, touching the Exercile of this 
Vertue. ; 3 
XVII. From what hath been laid down, it ap- 
cars, that of all the Collateral Line the Brothers 
Rand neareſt to the Inheritance; as well on the ac- 
count of the moſt ſweet and hearty Affection by which 
they commonly are engag'd to us, as becauſe they 
on the ſcore of raiſing their Brother's Fortunes, re- 
ceiv'd ſmaller Portions out of their Father's Eſtate, 
Quintil. (1) Declam. 321. pag. 509. mt. Edit. Lugd. 
Bat. What Friendſhip can be jo happy as that which 
imitates brotherly Affection? Certainly, when we would 


complement thoſe whom we take for our Friends, Flat- } 


tery it ſelf cannot invent a higher Endearment than 
the Name of Brothers. With whom the Siſters are 
likewiſe to be admitted, at leaſt to thoſe Goods 
which were either brought by the Mother, or late- 
ly acquir'd; but they have not the ſame Title to the 
Father's Poſſeſſions, which are uſually deſign'd to 
preſerve the Splendor of the Family; whereas Wo- 
men, for the moſt part, marry out of their own 
Line. Brothers by the Father's fide, in the paternal 
Inheritance exclude thoſe by the Mother's fide; as 
again, in the Fortunes left by the Mother, the latter 
have the Preference of the tormer. In Goods newly 
gotten ſince the time my Father married the Mother 
of my Half-Brother, tis convenient that I ſhould 
carry off the largeſt Share; ſince toward the acqui- 
ring theſe Goods the Man _—_ contributes more 
than the Woman. Upon Default of Brothers, the 
Brother's Sons ſhall come in; though it ſhould ſeem 
that theſe ought at the ſuwe time to let in the Great- 
Uncles, becauſe they too had ſmaller Fortunes, on 
account of dividing the Eſtate with the Father of 
the Deceaſed. The ſame is to be ſaid of Siſter's 
Sons, and their Great-Uncles by the Mother, with 
regard to the Mother's Goods. And this Order and 
Method ſhall be continued down in all other Inſtan- 
ces; but till with this Proviſo, That where the Pa- 
ternal Line fails, there the Mother's Kindred ſhall be 
admitted to the Father's Eſtate, and ſo the Kinſmen 
by the Father, to the Mother's Goods, upon failure 
ot her own Line. 

XVIII. But we ought well to obſerve, That the 
Rules which we have propos'd for the determining 
this Matter are ſtiled Natural, not becauſe they are 
ſo exactly preſcrib'd by any Precept of the Law of 
Nature, as that they cannot be alter'd, but becauſe 


they are in the higheſt Manner agreeable to the 


Law of Nature, and ſeem to be the moſt ready Means 


of cutting off all Diſpute, in caſes where either ti 
expreſs Will of the Deceaſed, or the National Lay 
are ſilent. Yet indeed in the whole Subject _ 
Compaſs of the Civil Ordinances, there is ſcarcy 
any thing about which they are found more carey 
and ſolicitous than about the Diſpoſal of Inhe;. 
tances, not only for the Prevention of Quarrels z 
mongſt Relations, but likewiſe becauſe tis the li. 
tereit of the Publick, to have this Buſineſs ſettldd 
and moderated according to the Ends and Realgry 
ot particular Governments. Hence in ſome Places, 
the power of making Wills is left very free and 
wide; in others it is more or leſs abridg'd and re. 
ſtrain d. Amongſt the Romans twas one of the Lays 
of the Twelve Tables (1), That whatever a Maſer 
of a Family, ſettled or bequeath'd with regard to bj 
Family, or to his Fortunes, ſhould ſo ſtand. Which 
was borrow'd from the Attic Syſtem of Law comp 
led by Solon: For thus Plutarch (*) reports, Tit 
the Ordinances of his, by which he gave free Suck 
the liberty of making Wills, which they never a. 
joy d before, was moſt greedily embrac'd, and wa + 
ſteem'd moſt juſt and right. Now the Reaſon which 
moved Solon to the paſſing this Act, was not thu 
he intended to defraud the neareſt Relations of their 
Right of Kindred, but that by ſetting beſore Me 
Eyes this common Advantage, he might engage en 
all to contend with each other in good Offices, al 
that Relations might keep the greater Affection ad 
the ſtricter Ties amongſt themſelves, conſideruy 
that an; muſt exceed Strangers in Kindneſs ant 
Good-will, if they deſired to be admitted ben 
them to the Wealth of the Family, Demuſtix 
adverſ. Leptin, p. 374. Edit. Genev. When Soot 
enacted by Law, That every Man who wanted Lait 
mate I ue, ſhould appoint for his Heir, whom he pleat 
he did it not to rob the next Blood or Afinity of tht 
Right of Kindred, but that by propoſing this commit 
Advantage, he might engage Men to contend with eat 
other in Good Offces (2). Beſides, It ſeems more ſuits 
ble to Liberty, and to the full extent of Propertis, 
That uo one ſhould be forc'd to leave his Goods, bit 
to thoſe only whom he loved more than others. 10 
which we may add, That we often conceive more ps 
bable Hopes that a Stranger to our Blood may betttf 
employ our Poſſeſions in the Service and Alſeſtance 
Virtue, than ſome near Kinſman, whom the Expt 
on of a Rich Inheritance frequently ſeduceth to Lux) 
and Idleneſs (a). And laſtly, That tis ſome Gm 
fort, under the Neceſity of a Mortal Condition, if # 
Man may conſign over what he bath got by bis ow" Is 
(our, to thoſe whom he looks upon as bis dealt 

Friends (b), This Exception only there was in d. 
lon's; That thoſe ſhould not be permitted to make i 
who had Ligitimate Malc-Children living, to whon i 
Paternal Inheritance was beyond all Controveiſe tut 
It cannot be denied, but that under this amp* 
Power of diſpoſing of Goods by Teſtament, th" 


IE Mr. Barbeyrac's N N 
(1) uind ilias's Words are, Que poteſt amicitia eſſe tamen flix, que imitetur fraternitatem? Certe guotiens blandiri valum" a 
qui efſe- amici viientur, nulla adulatio procedere ultra hoc namen poteſt, quam ut ſratres vocemus, Read Cyrus's Speech to his C. 
dren in Xenyphon Cyroped. Lib. 8. Va“. Maximus, l. 5. c. 5. and Stobeus, Serm. 82. | 
f Mr. Barbeyrac's NOT ES on 5 18. 4 
(1 ) See this Law quoted, Lib. 1. c. 6. 5 6 n. 6. aſoregoing. See alſo two Diſcourſes of Mt. Thoma ſius's about the Origin 
Wills, and the Formalities uſed in making them, Ce. entitled, the one, Prima & initia ſucceſſimis teſtamentariæ apu4 u 
the other, De ſenſu legis Decemviralis teſtamentarie, both printed ar Hall in 1705. +2 
* ©) Plutarch's Words are, O g. & Ei Tis imrgidLas, d f midus & iy ound, , 74 avr3 giaies mh ovy faces 67H 
Ma ANOv, N ger EX YRNE, ty TH xe, *τπνν,jꝓAa π]¾ ing! Toy iir. | 


(2) Demſtbenes's Greek is, O wer Eorwy dune ver, SH Sever Ta t au o7w av ms PlagTai id'p wh maid\s @ 
7) aMSERUTY TIS EY UTATH TO ae Hy (Stig, N ire eig 76 winnv α,¶R³Hf dels Thy G, HZWAAG , To meal 
( Theocrit. Idy l. 10. The Living waſte the Fortunes of the Dad, (5) Iſcerat, Ag inet, 


crept in, as well at Athens as at Rome, a prodigios 
OT Es on S 17. | 
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Cnap. XI. Of Surceſſrons to Perſons who die Inteſtate. 


Spawn of Cheats, like a Peſtilential Infection; ſuch 
1s Paraſitical Flattery and Inveigling, eſpecially of 
eld and childiſh Perſons, Circumventions, Forgery 
of Writings, and the like. | 

Bodinus (a) chiefly objects againſt theſe Teſtamen- 
tary Conſtitutions of Solon, That they allowed Men 
to bequeath by Wall Real as well as Perſonal Effates. B 
which means, as he obſerves, whilſt many of thoſe 
Eſtates might happen to fall on one Perſon, there 
roſe a vaſt Inequality of Wealth between the Sub- 
jects, whence the Poor grew envious towards the 
Rich; the Rich proud and inſolent towards the 
poor; Miſchiefs that have a peculiar Tendency to 
the diſturbing and ſubverting of Government: Eſpe- 
cally fince the Proverb is often made good, That 
we more a Man bath, the more he ſhall have. But 
Bodinus obſerves, That tis the intereſt of States, 
where the Supreme Power is lodg'd in the People, to 
tale care that ſome few Perſons do not exceed the reſt 
ty too vaſt a Diſproportion. Which likewiſe was the 
Reaſon of that Fewiſh Law (Y), forbidding the per- 
petual Alienation of Land; and of that other, by 
which Women who had receiv'd Land in Inheritance, 
were enjoin'd to Marry into their own Tribe, leaſt 
otherwiſe the Land ſhould paſs froin one Tribe to 
another (c). : : 

Ariſtotle (3) amongſt his Rules for preſerving a 
Democratical Government, gives this as one, That 
Inhberitances ſhould _ not by Teſtament, but by 
Kindred, and that no Perſon ſhall have more than one 
Inheritance, becauſe thus the Fortunes of Men will be 
kept more upon a Level, What Miſchiefs were in- 
troduced into the Spartan Common-wealth by that 
Liberty of Teſtaments which Epitades, the Ephorus 
ſet up in oppoſition to Lycurgus's Laws, may be read 
at large in Plutarch's Lite of Agis (d). Amongft o- 
ther Nations, Men were allow'd no Liberty in this 
Point; or if they had any ſuch Privilege, it was 
Fo much abridg'd and reftrain'd. 


Y the Hebrew Laws on this Particular, Selden 
0 end Grotivs (F) give a full account. Of the 
. Ancient Germans, Tacitus (g) reports, That they had 


"0 ſuch things as Wills or Teſtaments, but every Man's 
Childr21 were his Heirs and Succeſſors : and, in default 
of Children, thoſe of the next Degree, as Brothers and 
Uncles by both Parents. Which place of the (4) Hiſto- 
nan, why we ſhould interpret with ſome in this 


0)  anncr, That the Germans, who had not yet learnt 
e ule of Letters, did not make uſe of Formal and 
unten Wills after the Roman Cuſtom, which Ta- 
u for the moſt part hath an Eye to in that Deſcri- 
rf ion, we cannot yet find ſufficient Reaſon. For a- 
71 mongit the Romans themſelves Teſlaments by Word 


1 Mouth (5), and without 2 were alſo al- 
= d. And therefore if Tacitus had deſign'd to ob- 
Ive, That only Written Wills were thoſe with which 


2 : a Germans were unacquainted ; he would have ex- 
_ Prds'd himſelf more particularly and diſtinctly. 

2 

— 


Beſides, That the Rights of Kindred were honour'd 
with the higheſt Reverence, and moſt ſacred Vene- 
ration amongſt thoſe People, appears from what the 
ſame Hiſtorian afterward remarks, The greater num- 


ber of Relations any Man hath, whether by Blood or 


by Marriage, the more Reſpe is paid him in his Old 
Age: Nor are any Rewards allow'd to comfort Perſons 
under the Misfortune of being Childleſs. Every one 
looks on it as his neceſſary Obligation, to undertaks the 
Quarrels of his Father or of any near Kinſman, as 
well as their Friendſhips and Alliances, Jn man 
parts of Germany at this day, if a Man hath a Son 
born to him, tis an uſual Expreſhon to ſay, He bath 
got an Heir. n 

Again, It doth not appear why a Nation, ſuch as 
the Old Germans then were, quite ignorant of the 
ways of heaping up Wealth, content with the poor 
accommodation ot Houihold Conveniencies, and 
ſcarcely deſiring any farther advantage from their 
Fields, their Cattle, and their Pains in Hunting, than 
a daily Subſiſtence; why ſuch a Nation ſhould have 
any reaſon to deſire the privilege of Teſſaments. It 
being an idle and unneceſlary care, for thoſe who 
to follow this way of Lite, to covet to themſelves any 
large extent of Land. Nor is the making of a Will 
ſo neceſſary a conſequence of Property, but that a 
State or People may introduce fome one unitorm 
Method of Inheritance, without any fuch expreſs 
Diſpoſal. And this will eſpecially hold good of that 
People, who, as Tacitus informs us, afigned ſuch a 
Trait of Land to ſuch a number of People ; who after- 
wards parcell'd it out into private ſhares, according to 
the worth and eſteem of particular Perſons, If it be 
ſaid, That theſe Men were wont, however, at their 
Deceaſe, to leave ſome ſort of Orders and Injuncti- 
ons to their Family, we deny that every Act of 
this 65 comes up to the Nature of a Teſta- 
ment (6). 

This Method of Succeſſion, as tis the moſt plain 
and ſimple, and moſt agreeable to the common In- 
clinations of Nature, ſo hath it an eſpecial Tenden- 
cy to the keeping up an equal proportion in the 
Wealth of the Subjects, to the ſecuring a ſupply of 
Natives in a juſt and proper Number, 4 to the 
peering the Eſtates and the perpetuity of Fami- 
ies (i). 

It hath likewiſe been the common Opinion, that 
this muſt prove a new bond of Affection between Re- 
lations, and engage them more heartily to promote 
each others good, whilſt they confider'd, that they 
were, of neceſſity, to ſucceed each other in their 
Poſſciſions. To this place belongs the Paſſage of 
Plato, Lib. XI. de Legibus, quoted by Grotius, and 
explained by Becler, Alſo that Pliny in his Panegyr. 
c. 37. ſo high commends that the twentieth part was 
releaſed to the Heirs of Families, Quod manifeſtum 
erat, quanto cum dolore latum, diſtringt aliquod, &c. 
becauſe tis plain, that Men would bear it with great 


(3) Ariſtotle's 


Vuasy. 579 » ay 


Ul 


| (5) We call 
2 «ntat-m ſua 


(a) Lib, 1. 


(i) See Bacon's Hen VII. p. 127. 


Words are, Kai Tas #Anegrowes 1 Kare diov 6vai, dna K4Ta4 WO, uu TAeuovor h 7 avTiy ee 
Je 0 MAGTEELL off EGWHU 265 V wy ed Togwy eis tume/ay ar, x igt TAs, Ariſtot. I. 5.C, 9. in fin. SCC allo, 
(a) 85 P. 329, See Mr. Thoma ſius's Diſcourſe, De origine ſucceſſimis teſtament ariæ, 5 39, (9c. , 

Mr. Byc/er upon Grotius, c. 6 p. 235, See Mr. Buddæus's Diſcourſe, De Teſtamentis ſummorum imperantium, &c. c. 15 9. 
theſe ſort of Wills, Teſtamenta Nuncupativa, or Nuncupative Wills, becauſe the Teſtator nunc#"abat beredem aut 
the Teſta „, (ite) he named his Heir or his Will. By the Roman Laws they were as good as written Wills, provided, that 

tor declared his Will by word of Mouth in the preſence af ſeven Witneſſes, Inſtit. 1.2 t. 10 $ 14. 


Fe wang Republ, (b) Levit. 25, 10. Upon which ſee Mr. Le Clerc's Comments. (e) See Numb. 36. 8. 

e) Cap ot. Polit, 11. 9. (e) De Succeſſionibus ad bona. Hebreorum, eſpecially in c. 24. add 

Chapter of x; (% The Arabian Impoſtor hath likewiſe publiſh'd Laws to regulate Succeſfions, in his Alcoran under the 
ves. 


F) Add Numb, 27 v. 8, Kc. 
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222 Of Succeſſuns to Perſons who die Inteſtate. 


Grief, or rather never endure it, to have any de- 
falked and taken trom thoſe Goods which they by 
Blood and Relation merited, and which they looked 
upon as their own, and to deſcend to the next akin, 


as their Inheritance. And Publius Syrus (6) ſpeaks, 


Haredem ſcire utilius eſt, quam querere, i. e. It is 
better to know than ſeek an Heir, v. 255, And yet 
thoſe Governments ſeem to have ſettled the Matter 
with moſt Prudence, which left Men the privilege 
of diſpoſing by Will thoſe Goods only which they 
acquired by their proper Induſtry, ordaining, That 
whatever they received from their Parents or Ance- 
tors, ſhould paſs down again to their neareſt Relations, 
For by this Method all the Reaſons produc'd on both 
ſides of the preſent Queſtion, are moſt happily 
brought to a Temperament and Union. 

It 1s altogether ſtrange to the Manners and Cu- 
ſtoms of us . what we are told of the People 
of the Kingdom of Siam, That thoſe who are Men 
of Subſtance amongſt them, are commonly oblig'd to par- 
cel out their Wealth into three Diviſions, one of which 
goes to the King, another to the Priefts, ( whence like- 
wiſe the Funeral Charges are defray'd ) and the third 
only to the Children. And no leſs ſtrange is the Pra- 
ctice of the Ethiopians on the Coaſts of Guinea; 
where the Goods of either Pzrents do not deſcend 
to their Children, but to the neareſt of their other 
Kindred. 

XIX. The Heir by Vill, and the Heir at Law, 
though they ſucceed in a difterent manner to their 
reſpective Eſtates, yet have this Obligation com- 


mon to thein both, That they ſhall diſcharge the Delts 
of the Deceas'd: And that not fo much x. 
count of any Tacit _ ement which they hays 
entred into to this purpoſe 69 as becauſe theſe Debt 
are a neceſſary Burthen affecting the Poſſeſſions in 
the manner of a Tacit Mortgage. For, as 9uing;. 
lian obſerves (1), Such is the Nature and Condition if 
an Inheritance, that the Creditors muſt firſt be Jatisf4 
before it can 2 take place. And fo much on. 
ly is to be reckon'd a Man's Eſtate, as remains whe 
all are paid their own (2). Whence, likewiſe, i 
moſt highly agreeable to natural Equity, that the 
Heir be not charged with Debts above the Val 
of the Inheritance. Nor ſhould we omit what 6G; 
briel the Sionite tells us in his Book of the Manner 


II 
IV. 
V. 

VI. 


— 


than to ſeek for another to whom to give our Goods, which is a different ſenſe from the other reading. 


betore ſaid, Bona porro que ſunt, ut opinor, Ea que detrahi alienis deprehenſa ſunt. 


tra, leg. 7 $1. Lex Viſigot horum, 1.7 t. 2 c. 9. 


omitt. hered. 


of the Eaſtern Nations, That the Muſſulmanni ph 11 
they make their laſt Will, are bound to reſtore all thi Wil 
they have taken by Robbery or Violence, to the pra which 
Owner, from whom they receive a formal Diſchin ally at 
in Writing : And if they know not the Perſon to vhm tent ion 
reſtitution ſhould be made, they lay out the Sum in pi. time u 
lick Buildings, as Hoſpitals, Moſques or Bagnio i « full Pi 
elſe bequeath it to the Poor, or to ſome Religions 0. caimg 
der. | mer O 
In Ferdinand Pinto, Cap. 21. the Chineſe Hermit becauſ 
adviſeth Antony de Faria, who had been guilty d by lon 
Sacrilege, to do thele three things for his Saul! The 
Health; to reſtore what he had taken away, to x Law 1 
ardon tor his Offences with Tears, and to diſtribut ceptio! 
argely in Charity to the Poor. Add. Cap. 60, valida 
(6) Gruter in his late Edition of Publius Syrus reprinted in 1708, reads theſe Words diverſely thus, Heredem ferre bonefliu th, in 09 Ti 
quam querere, (i. e.) It is more prudent to reſolve to leave that Perſon for an Heir, whom the Laws appoint for our Succelſs, | ny g 
hich de 
Mr. Barbeyrac's NOTES on 5 19. 2 2 
(1) Quindilian's Words are, Nam patrimonit in alium tranſituri, ea ratio eſt ut primum credito ſatisfiat. The ſame Authot tal x (2) T. 
(2) So the Law teaches, Id enim bonorum cujuſq; intelligitur, quod eri aliens ſupereſt, Digeſt. I. 49 t. 14 de jure fiſci, leg. 11. N * 
I. 3 t. 5 de calumniatoribus, leg. 5 in princip. Lib. 11 t. 7 de religioſis & ſumpt. funerum, leg. 14S 1. Lib. 16 t. 3 depuſit0 vel en (1) Be 
: , an? to main 
(a) On which Reaſon depends that diſpoſal of the Old Roman Law which we meet with in l, 29. t. 2. 1, 8. Dig de agu his Debr 
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Cay. XII. | "Of Uſucapion or Preſeription | 223 
_— Cuay. XII. 
Of Uſucapior or Preſcription, 


| How Uſucapion and Preſcription differ. VII. Many refer Uſucapion to Civil Right | 
l. What Uſucapion is by the Roman Laws, and| VIII. Whether Uſucapion can ariſe from a tacit Pe- 
where it takes place. reliction of the Proprietor. 
it. How far boneft Dealing is required in Uſuca-| IX. It r to depend upon the tacit Agreement of 
ion. ations, 
IV. Giant Poſſeſion is required. X. How Uſucapion may be prejudicial to Children 
V. The Reaſons of introducing J ucapion. | not yet born. 


VI. Whether the Law for Uſucapion be penal. XI. Uſucapion is alſo in uſe among divers Nations, 


T belongs to our preſent Deſign to enquire like- theſe different Names are frequently taken for the 
| wiſe concerning that Method of Acquiſition by very ſame Notion ; and the latter now prevails in 
which he who hath gotten Poſſeſſion of what was re- common Uſe, and is the Term by which we render ths 
ally anothers (1), by a juſt Title, and with honeſt In- former. - | 
tentions, and hath af held it for a conſiderable It may be worth our while to premiſe, what the 
time without being diſturb'd or oppoſed, obtains the Roman Law 1 or directed in this matter; 
jull Propriety of the * thus poſleſs'd, ſo as to becauſe we ſhall hence eaſily gather how far the Bu- 
extinguiſh all the Right and Legal Claim of the for- ſineſs depends on poſitive Conſtitutions, and how 
mer Owner, This the Roman Law terms Uſucapio, far on the Laws of Nature. | 5 
becauſe the thing is, as it were, taken and acquired II. Preſcription, as Modaſti nus (a) (1) defines it, is the 
by long Uſe or Poſſeſton, | Addition of a Property, but means of long Poſſeſton 

The Word Preſcriptio in the ſenſe of the ſame continued to the Term of Tears fixed by the Law. Cu- 
Law imports ſtrictly (2), that Plea, Demur or Ex- ja«zus and others, on the Authority of Ulpian, ule 
ception, by which the Perſon thus in Poſſeſſion in- the word adeptio inſtead of adjectio, Acquiſition in- 
validates the Claim of the firſt Proprietor: Though ſtead of Addition; but we do not apprehend that 


ms _—_. 


Mr. Barbcyrac's NOTES on Chap. 12. § 1. 

(1) This is a very conſiderable ſort of Acquiſition, See n. 1. upon $ I. of chap. 10. It hath alſo a place among ſeveral People 
in the manner, which ſhall hereafrer be explained. The Author in his Abridgment of the Duties of a Man and Citizen, 
I. 1.c 12.4 14. ſpeaks of two other kinds of Civil Acquiſitions. The firſt is that which is gained by che Sovereign or the Laws 
wiich deprive a Criminal of all, or at leaſt part of his Goods, and confiſcates them or gives them to the Perſon damaged, which 
1s treated of at large, 1.8. c. 3. The other is obtained by Arms, or Right of War, Bur ſee what is ſaid of this, c. G. 5 14. above. 


l (2) The word Preſcription will beſt expreſs the Latin Vſucapio in our Language, and therefore we ſhall tteat of it under that 
_ Name, unleſs ſome ſpecial Reaſon oblige us to uſe the word Uſucapion. 
n Mr. Barbeyrac's NOTES on 2. 


(1) Beſide, Preſcription has not only reſpect to Property, but it deſtroys other Rights and Actions, when Men are not careful 
to maintain them, and preſerve the uſe of them during the time limited by the Law, Thus a Creditor who has not demanded 
his Debt during that time, diſcharges the Debtor, * he that has enjoy d the Rent of certain Lands fo long, can't be diſpoſſeſſed, 
tough he has no other Title but his long Poſſeſſion, See Mr. Daumat upon this Subject in his Civil Laws in their Natural Order, 
Part 2.1, 3. t. 7 Se. 4. and Mr. Titius's Obſervations on Lauterbach, Obſ. 1033. As alſo, in his Fus Privatum Romano - German. 
|. 2. c. 9. We ſha!l hereafter explain, how far Preſcription is of Natural Right, and what Civil adds to it. As to what we have 
io lay about the Preſcription of things Incorporeal and their Rights. We are to obſerve, that by Natural Right alone 3 
von does not aboliſh Debrs ; ſo that though the Creditor nor his Heirs have not demanded any thing for a long time, his Right 

bot extinguiſhed, nor is the Debtor fully diſcharged. This Mr. Thoma ſius proves in his Diſcourſe, De Perpetuitate debitorum 
N ariarum, printed at Hall in 1706.. Time, ſays he, in it ſelf is of no force, either to get or loſe ones Right; it muſt be 
„ epamicd with ſomerhing elſe, which muſt give it that Power. For no Man can be deprived againſt his Will of char Right 
| he has gor by the conſent of another, but by his own free Releaſe, He does nor diſengage himſelf by acting contrary to his En- 
| 1 aud in delaying to execute them, he lays new Obligations upon him to indemnifie the perſon intereſted, ſo that the 
-1g4gements of a bad Paymaſter becomes greater and ſtronger every day, and can't be judged by Natural Right alone to change 
their -varure, and come to nothing at a certain period of Time, Ir is alledged in vain, that it is the Intereſt of all Mankind, 
| os | oceeding in Law ſhould not be eternal: For 'tis no leſs the common Intereſt of Man, that every one ſhould keep his Word, 
| oy chat bad Paymaſters ſhould not enrich themſelves without contrad iction at the Expence of the Lender; that Juſtice be done, 
| - wh one cbrain his own Right. Moreover, 'tis not the Lender that troubles Mankind in requiring what is due to him, 

4 we Debror, who owes, and will not pay. For it he paid his Dues, there would be no ground for an Action. Nor is that 

S3eRce better grounded, That tis the Negligence of the Creditor in not demanding his Debt, that is the cauſe of his loſing his 

e, and authorizes rhe Preſcription. This can only have place among ſuch as live one with another in the independent ſtare 
70. Supp»fe the Creditor be vety neg'igent, can his innocent Negligence deſerve more to be puniſh'd than the noxious Ma- 
* the Debtor? Or ought he not rather to be puniſhed for his Injuſtice? Did he defer the Payment ſo long a time without any 

. vet is he nor as much to be blamed for his Negligence ? Does not the Obligation of keeping Word, oblige the Debtor to 

icor, rather than the Creditor for the Debtor? Why then, if ſo much Prejudice muſt come by Negligence, why 


( 


eK tor his Cred 


au tall rather upon the Creditor than the Debtor? Or rather ought not the Negligence of this laſt be puniſhed ; and ſo much 
3 becauſe this gets by Preſcription, and the other loſes? But if we conſider things abſtrattly from the Civil Liws, which 
n r: Debr thall be demanded within a certain ſpace of time, the Creditor can't reaſonably be accuſed of Negligence, be- 
* torbcurs the Debtor; fince when he lent the Money, a time was fixed when it was to be paid. And every Maa is free 
„ Dore time chan he has promiſed, and tis ſufficient for the Debtor, that the time is come, when he agreed to pay. Be- 
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1 8 Ply. 
Ko 2X Creirgs may have many commendable Reaſons for his Action, viz. Prudence, Neceſſity and Charity; for which he de- 


' 


„ 0 08 praifed, than accuſed of Negiigence, as Mr. Thomaſius proves particularly. Laſtly, There is no cauſe to be. 
tt, Hf Lender has renounced his Debt, as a Matter ſubje& to Preſcription ; ſince the Debtor being not obliged to pay a 
„ $69, ber che value of what he borrowed, he does not properly poſſeſs the Goods of another; and fo can't be thought 
„ us own, On the contrary, he muſt be eſteemed to be always in poſſeſſion of his Right, till he has renounced it ex- 

4 why conunrmed ic under his Hand. After this, Mr. Thomaſius explains how a Debt may be Joſt by time, for want of 


chat without that, Preſcription can have no place by the Laws of all People yet known to us, nor by thoſe of 
deer as the Emperor Conſtantinis's Time. This whole Diſcourſe is worth our reading. 


131.411. 34.3 D. de V/ucap, leg. 3. 5 
this 
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this makes the leaſt difterence in the thing. For 
he that having gotten Poſſeſſion of a thing with ho- 
neſt Intention, continues his Poſſeſſion to that deter- 
minate Period which the Law expreſſeth, may be 
ſaid to have ſomewhat added to him, which he hi- 
therto wanted. And again, he to whom the Law 
thus adds any new Property, may be ſaid to have 
ni ꝗquired or obtained it. 

To proceed, As every Man who is otherwiſe ca- 
pable of acquiring Donumion, is likewiſe capable of 
preſcribing; ſo by this Kight of Preſcription, we 
may acquire Dominion over both ſorts of things; 
Moveable and Immovecable, unleſs they are parti- 
cularly excepted by the Laws. 

And Fir/t, Freemen are thus excepted (2): For 
ſince Liberty is ſo ſweet a Comfort, as no one can 
be preſum'd to have neglected any Opportunity of 
recovering, *tis juſtly ſuppos'd that the Party in this 
Caſe continued ſo long under Servitude, and did not 
put in his Claim to be releas'd, only out ot Igno- 
rance of his preſent Condition, not that by this 
Continuance, he tacitly conſented to be a Slave. So 
that this long Patience under his Misfortune ought 
rather to make him a more worthy Object of 
Pity, than to be interpreted to his Diladvantage. 
Things conſecrated or ſet apart for the Service of 
Religion are likewiſe excepted; and ſo too are the 
Goods of Minors, during their Non-age : For by 
reaſon of their unexperienc'd Ycars, the neglect of 
challenging what is their own, cannot be ſo far 
charg'd upon them, as that they ought on this ac- 
count to loſe it; and it would be too hard and ſevere 
it they were to ſuffer for the Careleſneſs of their 
Guardians: Further, the Law excepts Stolen Goods, 
Runagate Servants, and things gotten by (3) Vio- 
lence, though ſome third Perſon hath obtain'd the 
Poſſeſſion ot them by honeſt Means. | 

Thus the Laws of the Twelve Tables ordain, Rei 
furtroe æterna authoritas, elo, Let the Claim againſt 
things ſtolen hold good everlaſtingly. For, «s to the 
Robber himſelf, his Crime hinders him from pre- 


ſcribing. And the third Perſon, the honeſt Poſſeſ. 


Book IV. 


for, is likewiſe ſtop'd in his Right, by that Fai: 
which is ſuppos'd to affect and attend the thing aj; 
ſing from the unjuſt Means by which it was betyr, 


emptore, &c. leg 2. 


taken out of the Twelve Tab! 
again. See Cod. 1.7, t. 26. De uſucapione pro empto, leg. 7. 


Ct1acius's Obſervations, l. 10. c. 12. 


Diſcourſe, & 29. and Mr. Thomaſus, De Perpetuitate Debitor. Pecun. & 27. 


acquired: For though, properly ſpeaking, there ;; 39 
no Fault or Blemiffi in the thing conſidered by « . F 
ſelf, yet inaſmuch as it was taken from the foriner ir : 
Owner, in an Unjuſt and Villainous manner, it lt 
ſcem'd Equitable to cna&, That his Right ſhould 1 
not hereby ceaſe or be extinct; and at the ſame tine * 
to take eſtectual Care, that no one ſhould bea Gaina nb 
by his Wickedneſs. For, ſince three Years Preſci. Vane 
ption is ſuſhcient for moveable things, it had been 1 al 
eaſie for Thieves ſo to ſecure their Booty, by cam. i; ©: 
ing it off, and putting it into other Hands, as that - 0 
the lawful Owner ſhould not be able in a ſearch d T I 
three Years to diſcover it. ps 
Beſides, Amongſt the Reaſons on which the Rizlt Fu 11 
of Preſcription is founded, one is the Negligence d fon 
the Owner, in ſeeking after them. But now, ſince he off 
ſtolen Goods are uſually concealed with the ſtriddt rin 
Caution and Cunning, this Reaſon cannot take place — 
againſt the Perſous who loſt them. Yet notwith ny 2 
ſtanding all this, ſince it was by ſome fubſcquent Ito alle 
Laws enacted, That all Actions after a conſtam 182 
Silence for thirty or forty Years (4), ſhould uttealy uns tr: 
drop, and be extinct, the Preſcription likewile d ke 
ſtolen Goods, as well as other Preſcriptions, ſhall le (7) £ 
valid, at Civil Law, aſter ſo long a Period (5), aud = > 
ſhall overthrow the Claim of the tormer Proprietor: * 
Which how unreaſonable ſocver it may appear to (1) 4 
ſome, who look upon it as very abſurd that Injuꝶ acceperil 
and Impunity ſhould, by length of time, turm into ſcription 
a Foundation for Equity and Right; yet it deſerrs 9 
Excuſe on account of the general Ad vantage ariſig (:) 7 
from it to the Publick. Becauſe it highly concerns ) 
the publick Peace, that Suits and Quarrels ſhoulda Bp" i 
length be finally quaih'd, and not ſuffer'd to ww C 25 
on 2 ever, and that the Propriety of things ſhoult AY. 
not hang perpetually in Uncertainty and unde! e ae 
Diſpute (6). And becauſe within the compals d WE, 
Pann dvi 
(2) In general, all that is not concerned in Commerce, Our Author has forgotten in his enumeration of things not ſubje 9 mother 
Preſcription, as Publick Places, Goods that belong co the Publick, what is due to the Treaſury, and the Prince's Demeſnes, — t 
which are all mentioned in cheſe Laus. Sed aliquando etiamſi maxime quis bons fide rem poſſiderit, nn tamen illi uſ.capio ul, te- ry a 
pore procedit, veluti ſi quis liberum hominem, vel rem (acram, vel religioſam, vel ſeruum ſugitivum p:ſſideat, Inſtit. J. 2. t. 6. De uſe 4 wy 
capionibus & long temporis preſcriptionibus, & 1. Furtive quoque res, & que vi piſſeſſ e ſunt, nec ſi pre lidto longo tempore bona fat jr 1 . 
ſeſſe fuerint, uſucapi poſſunt, ibid. S 2. Res fiſci naſtri uſucapi non poteſt, ibid. & 9. Uſucapionem recipiunt maxime res ON 2 
rales, except is rebus ſanc is, ſucris, publicis populi Romani & civitatum item liberis hominibus, Dig I. 41. t. 3. leg. 9. Preſerip' 3 | 
longe poſſeſſionis ad obtinenda loca juris gentium publica concedi non /alet, ibid. leg. 45. Veluti fi pupilli ſint, &c. ibid. t. 1 leg 15 thi — 
We may alſo except ſuch Goods as fall by chance to an Heir, which. the Father had alienated before his Son was of Age, (ul = mY 
I. 7. t. 40. De annali except. leg. 1. & 2. Things which a Teſtacor has forbid to alienate. See Cod. I. 7. t. 26. De uſucapiont [1 made, 
An Eſtace in Dower, Dig |. 23. t. 5. De funds dotali, leg. 4. 16. and ſuch like things. dation 
(3) Q od ſubreptum erit, ejus rei æterna autoritas eſto, as the Athenian Law ſpeaks, mention'd by Aulus Gellius, . 17, C, 7% end wb 
es, where we may ſce that Authoritas ſignifies a Right of Property, or a Right of claiming Theſe a 
(4) Q ergo antea non mote ſunt actiones, triginta annorum jus i ſilent io, ex quo jure competere ceperunt vivendi ulterius non 175 * 
facultatem, Cod. J. 7. t. 39. de Preſcriptione 30. & 40, annorum, leg. 3. as allo the following Title, de annali except. &c. leg. 1. thinz b 
(5) Proſcriptio longiſſimi temporis, ſo called to diſtinguiſh it from pre/criptio longi temporis, the ordinary Term, Cod. |. 7: © 4 2 
33, 34, 35. and which was regolated by the meaſure mentioned, 5 4. n. 6, 7. following. The Emperor Juſtinian being oh” 3 
perſwaded by the Clergy of Emeſa or Emiſa, a City uf Syria, who by reafon of ſome feigned Titles, contrived to plunder _ bf ts 
of the richeſt Fami ies of the City, made a Law, That the Goods of the Church, City, Hoſpitals, and other places ſet apart . 9 55 1 
Religious and Charitable Uſes, thould not preſcribe under the ſpace of an hundred Years, Cod. I. 1. t. 2. De Sacroſanctis Ec ns b 
leg. 23. But the Fraud being diſcovered, and this new Law cauſing a great number of Actions, Fuſtinian himſelſ corrected tt. * * if 
reduced the Privileges to the Term of forty Years, ar leaſt in the Eaſtern Churches, Nov. 9. 111. See Cujacius's Obſerra"' unly? 1 
J. 5. c. 5. and a good Diſcourſe of Mr, Hert hi, Profeſſor at Helmſtadt, entitled, Vindicie Grotiani Dogmatis de preſcriptiose — after ih 
liberas gentes, S 30. Yer we muſt not confound Preſcription of an hundred Years with Time immemorial, though chey © * that th 
come much to the ſame. Sce Grot. J. 2. c. 4. 5 7. and the Diſcourſe above quoted, printed in 1696. 8 18, Cc. In tine, * fon, "wy 
Theodoſius the Younger, and nor The dyſius the Great, that eſtabliſh'd the Preſcription of Thirty and Forty Tears. See the monte 
(5) lis upon this Reaſon, as well as upon the Negligence of the Proprietor to claim his Goods again, that the Roman le 2 _ 
have founded rhe Right of Preſcription, Bozo publics uſucapio intro.lu&a eſt, ne ſcilicet quarundarum rerum din & ſere ſempel inc ſeſſion. 
dominia eſſent, cum ſuſſiceret domino ad inquirend as res ſuas ſtatuti temp ris ſpatium, Dig. I. 41. t. 3. leg. 1. the Cie 
| chit? en 
that the 
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thirty Years Mankind ſeem to put on a new Face, 
was thought very Inconvenient that the tollowing 
ape ſhould be diſturb'd upon every flight Occa- 
1 When a Man had been without ſuch a 
art of his Goods for thirty Years together, he was 
juſtly ſuppos d to have ſat down quietly under the 
Loſs; ſo that there was no need of troubling ſo 
long a Poſſeſſion on his account. The ſame Rea- 
in will hold for that (7) Preſcription which is ſome- 
times allow'd in Criminal Caſes; it ſeeming 
Unneceſſary to bring to the Bar, Offences commit- 
ted almoſt an Age ſince, the ill Effects of which, 
time it ſelf hath ſufficiently purg'd and effac'd, ſo 
that the true end of Puniſhment is ſuperſeded. 

III. But that Preſcription may effectually proceed, 
tis requiſite that the Party, receiving the thing at 
the Hands of a falſe Proprietor, do obtain this Poſ- 
{fon by a juſt Title (1), or upon ſuch Grounds as 
are eſteem'd ſufficient in other Caſes for the trans- 
ferring and the acquiring of Property, And conſe- 
quently, that he act in this Matter bona fide, with 
fir and honeſt Intention ; that is, that he be able 
to alledge a ſufficient Reaſon why he thus poſſeſſeth 
it, and be perſwaded in his Mind, that the Property 
was transferr'd really on him, and himſelf conſtitu- 


ted true Owner (2). Liban, Declam. 1. pag. 194. 
Edit. Pariſ. A Man doth not become juſt Poſſeſſor of a 
thing barely by taking it to himſelf, but by bolding it 
innocently. Hence when the Lands, which were for- 
merly King Apion's, being lett to the Roman Peo- 

le, every Man ſeiz'd on what part he liked beſt: 
Tacitus calls this way of proceeding, Diutina licentia 
& injuria, A long continued Licentionſneſs and Inju- 
ſtice. According to the Civil Law, tis enough if 
a Man had this bona fides (3), this Uprightneſs and 
Integrity of Thought at his firſt entring on the Poſ- 
ſethon, though he happen alterwards to diſcover, 
that the Perſon who convey'd it to him was not the 
juſt Proprietor. But the Canon Law requires the 
ſame Integrity through the whole 'Term of Years on 
which the Preſcription is built (4); fo that it a Man 
comes in the mean time to know that the thing was 
made over to him by one who had no Right to 
diſpoſe of it, he begins immediately to be obliged 
to reſtore it to the lawtul Owner, and from thence- 
forward detains it mala fide, toully and diſhoneſtly ; 
eſpecially in caſe he go about to hide it from the 
Owner's Knowledge by Craft and Deſign. Which 
Judgment ſeems to approach neareſt to the Srict- 
neſs and Sanctity of the Law of Nature (5): Inaſmuch 
as upon the introducing of diſtin& Properties, all 
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(7) Querela falſi temporal ibus præſcript ionibus non excluditur, niſi viginti annorum except ione, ſicut cetera fere crimina, Cod. 1, 9. 
t. 22. ad legem Cornel. de falſis, leg. 12. See I, 1. c. 9. 8 6. above, and what Mr. Tit ius ſays, Obſervat. on Lauterbach. Obſerv. 
1124. As aſo Mr. Tbomaſiuss Diſcourſe, entitled, De Preſcriptione Bigamie, which is the 8th among thoſe at Leipſicł. 


Mr. Barbeyracs NOTES on 5 3. 


(1) Ut qui bona fide ab eo qui Dominus non erat, cum crederet eum Dominum eſſe, rem emerit vel ex donatione aliave quavis juſta cauſa 
acceperit, is-—uſucaperet, Inſtit. I. 2. c. 6 princip. Diutina ſucceſſio tuntum jure ſucceſſionis, ſine Juſto titulo obtenta, prodeſſe ad pre- 
ſcripti-nem hac ſola ration? non poteſt, Cod. I. 7. t. 33. de præſcript. longi temp. &c. leg. 4, Nullo juſto titulo precedente poſſidentes, 
ati juris querere Dominium prohibet, Idcirco cum etiam uſucapio ceſſet, intent io Dominit nunquam abſumitur, |. 3. t. 32, De rei vin- 


(2) Libanius's Greek is, Oy 380 & M AuCtiy ig? m Singlas xlhoadni, dA TH elf IA wamuy 7 avs | 
| 13) Vt in bis omnibus caſibus ab initio eam bona fide capiat —— Quod & in rebus mobilibus obſervandum eſſe cenſemus, ut in omnibus 
jlts titulo poſſeſionis anteceſſris juſta detertio, quam in re habuit non interrumpatur ex poſterire forſitan aliene rei ſcientia, licet ex ti- 
ale Lucrativo ea cæpta eft, Cod. I. 7. t. 31. De uſucapione transformanda & [ublata differentia rerum mancipi, & nec mancipi, &c, 


(4) Vnde oportet, ut qui preſcribit, in nulla temporis parte rei habeat conſcientiam alienæ, Decretal. I. 2 t. 26 de preſcript, Can. 20, 


(5) Mr. Thomaſius maintains, That by Natural Right an honeſt intention is not neceſſary to make a Preſcription even in the 
dezinning of Poſleſſion, provided ſo long a time is run out, that it may reaſonably be preſumed, that the true Proprietor has re- 
laquilhed his Poſſeſſion of his Goods, For, ſays he, in whatever manner we get into the Poſſeſſion of the Goods that belong to 
mother, irom the moment that he to whom they belong, knowing that they are in our Hands, and being able, it he pleaſes, to 
claim them, declares, either Expreſly or Tacitly, that he will let them reſt there, we become the lawful Owners of them as 
much as if we tad a juſt Title to them originally. Theodoſius the Younger, who eſtabliſh'd the Preſcription of Thirty Years, 
did not require any good intention in the Poſſeſſor; *twas'Zuſtinian who at the perſwaſion of his Counſellors added that Condi- 
non in certain Cafes, and the Canon- Law afterward improving, the Civil required a perpetual good intention in all ſorts of Pre- 
ſeription. The Clergy of the Roman Church by this means found out a way to recover ſooner or later all the Ecclefiaſtical Re- 
el t had been alienated, although the Poſleflors had peaceabiy enjoy'd them by an immemorial Cuſtom. Ambitious 
Frinces alſo made their ad vantage of this Hypotheſis to uſurp the Lands which they pretended to recover to their Eſtates, under 
ius excuſe, that the Lands of the Crown could not be alienated, and ſo thoſe who enjoy'd thoſe Goods which had been aliena- 
ted, poſlelied themſelves of them by a bad deſign ; ſince they ought ro know, that in ſuch Caſes no good Purchaſes can be 
— Hence it appears, that the Maxim ot the Canon-Law, whatever ſhew of Piety it may ſeem to carry, is built on a Foun- 
rye contr-ry to Natural Right, ſince it creates many diſturbances among Men, whoſe Quiet requires that there ſhould be an 

8 - all Actions and Differences, and at the end of a certain time Poſſeſſots by fair dealing ſhould be ſecure againſt all Claims. 

3 Mr. Thomaſig's Notions, which I have collected from divers parts of his Works, See his Diſcourſe cohcerning the 
Ef A. a Pecuniary Debts, 8 3. in Not. lit. K. & 5 27. 32. As alfo his Inſtit. Juriſprud. Divin, I. 2. c. to. 5 193, 195, 201. 
ohh = ap Fundamenta Jur. Nat. & Gent. which anſwers it, 5 14, Cre. As for my ſelf, I own, that if the true Maſter of a 
4 i * ught, or uſurped and gotten from kim, in a word, by foul Dealing, doth nor put in his Claim, nor declare any deſire 
. Og it ſor a long ſpace of time, though he knows very well in whoſe Hands it is, and there is nothing to hinder him 
way or ar ap , his Righr, in this Caſe, I ſay, the unjuſt Poſſefior becomes the !awful Proprietor, provided that he | hath ſome 
1 ther declared that he was read y to reſtore it, if ic had been demanded : For then the ancient Owner acquits him, and ma- 

7 Tenounces, though Tacitly, all his Prerenfions to it. And thus our Author determines it in his Element, Furiſprud. Vniverſ. 
© LY, if he that takes poſſeſſion honeſtly of the Goods of another comes to diſcover his Error before the time of Pre- 
dung ala *xpired, he is obliged to do the Duty of an honeſt Poſſefſor. See what is ſaid in the next Chapter. But if conti- 
ah * 2 2 his honeſt Intention, he come to the time of Preſcription, whether it agree with the Maxims of the Natural Law 
er ſho ivil Laws have reduced it to ſomething leſs, the Right ot the ancient Owner is entirely extinct, as I ſhall here- 

* The whole amounts to this, That as the honeſt Poſſeflor, who preſcribes, is the Occaſion, though innocent, 

t all his Pretences, he ought to aſſiſt him as far as he can to revenge the wrong done by a third per- 

* ds which he knew were not his own, and ſo was the cauſe of this Preſcription. In fine, tho' a good 
ds eh v4ys neceſſary to keep the Conſcience quiet, yet this is no Impediment but that Humane Laws may overlook this 
a good inte e wholly or in part, to avoid great numbers of Actions. And to obtain this End, it may be very fit not to require 
ry * ap Preſcriptions, to which they have fixed ſo long a time, or to demand ir at leaſt in the beginning of the Pol- 
the Cergy ro Maxim of the Civil Law in my judgment is better grounded than that of the Canon-Law. The Artifice of 
i ” 4 not ſo much in this, that the Dererminarions of the Popes require a perperual good Intention in him that 
e l 's, that they will have the Goods of the Church look d upon as not capable of being alicnated, either abſo- 
er ſuch Conditions as will make all Prefcriptions void. As for what Mr. Thomaſius ſpeaks of Princes, who affirm, 


mcf r 
Fendance e4'nes of the Crown cannot be alienated juſtly, and that Preſcription has no place among ſuch who have no de. 


due upon another in a ſtate of Nature, See the laſt Paragraph of this Chapter, and Lib, 8, c. 5.5 9. 
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* ſeſſor ſhall not be allow'd to make over his Time 
tc tothenext Holder; and conſequently it the tormer 
« came to the Poſſeſſion by diſhoneſt Means, the 


V. The chief Reaſons which the Learned in th 
Roman Law aflign for the firſt introducing of Br 
perty are to this purpoſe; *© That in order tote 


226 Of Uſucapion or Preſcription. Book I} Cn 
ſed to enter into an Obligation, For he cannot by his own Ignorance and honeſt I. de P 

Aae they . the utmoſt of their Power, let e- tention, atone for the Fault of the deceaſed 4 blig'd 
very Perſon enjoy bis own again, when they ſhould hap- he repreſents, and whole Rights he takes in full v- i Ti 
pen to be in Poſſeſton of it without bis Conſent. But on hamſelt. 3 . incap? 
the Compilers of the C7vil Law were contented with A longer ſpace of Time is required for preſri. WY grieve 
ſecuring the outward Innocence ol Men's Actions; bing againſt one that is abſent, than one that ;; = Ft 1 
and authoriz d the Poſſeſſor quietly to enjoy what ſent (6). ; be to 
he had honeſtly gotten; leaving to the reſpective So again, Moveable things may paſs into Prec. declar 
Owners the whole Care of ſeeking after their ption, ſooner than Immovable. (b) The reaſon was tl 
Goods, and of challenging them upon a timely Diſ- which latter Conſtitution ſcems to be, That Inm. s larę 
covery. vables are judg d a much greater Loſs than the qm. e l 
IV. Another neceſſary Condition in order to Pre- trary ; that they are not ſo frequently made the sc hut if 
ſcription is, © That it be founded on conſtant Poſ- ject of Commerce between Man and Man; that Wp (3 
« ſeſſion, ſich as hath not been interrupted either not ſo eaſie to acquire the Poſſeſſion of them wit, late in 
% Naturally (1), as if the thing hath return d in the out knowing whether the Party that conveys they kat n 
„ mean while to the former Owner, or hath at any be the true Proprietor or the falſe; and * rantag 
& time laid abandon'd or forſaken: Or Civilly (2), ly that they are likely to adminiſter much Ich Wii's W. 
« as if the Owner hath been actually engaged at caſion to Controverſies and Suits. Plato's Rule Evas ur 
Law with the Poſſeſſor for the Recovery ot what the Preſcription of Movables are as follow, « jj; ow * 
« he loſt; or at leaſt ; by ſolemn Proteſtations hath * thing of this kind be uſed openly in the City, lt Statute 
put in a Salvo to his Right. it paſs into Preſcription in one Year it in be Be. 
Bacler and Ziegler in their Annotations on Gro- Country, in five Years; if it be uſed private Pell tc 
tius (a) obſerve farther on this Subject, That the * in the City, the Preſcription ſhall not be con ent P 
« Space of time during which the Prime Poſleſſor © pleated in leſs than three Years. It it be thy ſuppoſ 
* holds the thing of which we ſpeak, ſhall be reck- © held with privacy and ſecurity in the County bi Dil 
„ oned to the Benefit of him that ſucceeds (3) in ** the Perſon that loſt it thall have ten Years allow Hen 
« the Poſſeſſion ; provided that both the former, and “ him to put in his Claim (c). As for the Preſai y, Th 
« the latter firſt entred upon it, with honeſt Minds, ption of Immovables, this the Conſtitution of Play, the Ses 
and upon a juſt Title: For otherwiſe the Prime Poſ- Commonwealth was not acquainted with. am 


, =) 
id 


« time he paſs d in it ſhall not be computed towards P avoiding of Confuſion, and the cutting off of Dif 344 | 
« the Preſcription of the latter, though he, for his * putes and Quarrels, it is of great conſequence u bs the 
« own part, obtain'd the Poſleſhon fairly and juſtly. © the Publick Welfare, that the Proprictiesof thing + | 
And this Rule takes 1 as well in a general © ſhould be fixt and certain amongſt the Subjeck — 
Succeſſor, an Heir, a Particular, as a Buyer, a Which would be impoſſible, ſhould perpetual Indi. jechie 
Grantce, &c. But then here is the difference be- gence be allow d to the Negligence of former Ont * 
tween theſe two kinds of Succeſſors; the laſt of em, ers, and ſhould the new Poſſeſſors be left in cot. ore to 
though he cannot reckon the time of the diſhoneſt nual fear of loſing what they held. cauſo 
Acquirer, to lengthen out his own, yet in caſe he Then again, Trade and Commerce could not other "2 
. . | . . . in 
himſelf was not privy to the wrongful Dealing, the wiſe ſubſiſt in the World: For who would ever a inſt t 
fault of the ſaid Acquirer, it it cannot be uſed tor tract with another? Who would ever make a lu tv. the 
his Advantage, ſhall not turn to his Prejudice; but chaſe, if he could never be ſecur'd in the quiet pd [Society 
he ſhall be allow'd to compleat the Term of Pre- ſeſſion of any thing convey'd to him? Nor wol Nich 
ſcription in his own Perſon (a). Whereas tis other- it be a ſufficient Remedy in this Caſe, That if tt Wb ict 
wiſe in the caſe of a general Succeſſor, or an Heir(5): thing ſhould be thus challeng'd by a third Party, land 
2 | | 3 — — eglige 
: pu . 
Mr. Barbeyrats NOTES on §4. mint 
(1) See the Digefts, 1. 41. t. 3. De uſurpat. & uſucapion leg. 3. & 15, Thus we loſe a thing, or are depriv'd of it. — 
(2) Deramq; autem poſſeſſionem ita demum eſſe legitimam, cum omnium adverſariorum ſilentio & tac turnitate fir matur, interpll 
tone vero & controver fs progreſſa non poſſe e um intelligi poſſeſſorem, qui licet poſſeſſimem corpore teneat, tamen ex interpoſita conteſtus 
one, & cauſa in judicium dedutta ſuper jure poſſeſſions vacillet ac dubitet, Cod. J. 7. t. 33. de acquir. & retinenda poſſeſſione, leg. 1% (1) Se 
) Plane tribuuntur acceſſiones poſſeſſiꝛnum his, qui in locum aliorum ſuccedunt, ſive ex contradtu, ſive voluntate, heredibus enin ( 2) It 
his, qui ſueceſſrum loco habentur, dafur acceſſi teſtatoris, Dig. I. 44. t. 3+ de dive ſis temporalibus preſcript. & de acceſſionibus poſe werf non 
leg. 14. S1. Preterea ne vitio/e quidem poſſeſſioni ulla poteſt accedere, ſed nec vitioſa ei que vitioſa non eſt, 1. 41. t. 3, de acq4l ne | 
amitt. poſſeſſ. leg. 13. urchaſes 
(4) Si quis loci vacantis paſſeſſiem propter abſentiam aut negligentiam Domini, aut quia ſine ſuceeſſhre deceſſerit, ſine vi nanci/calns | (3) Th 
quamuis ipſe mala fide poſſi leat (quia intelligit ſe alienum fundum occupaſſe) tamen ſi alii bona fide accipienti traliderit, poteris ei longs Pe then 
poſſeſſione res acquiri, Inſtit. I. 2. c.6, S 7. Diutina poſſeſſio que prodeſſe cæperat defuncto, & herei & bonorum poſſeſſori contin Lie, 
licet ipſe ſeiat predium alienum eſſe. Quod ſi ille initium juſtum non babuit, Heredi, & bonorum poſſeſÞri, licet ignoranti, poſſeſÞo in 4) Th 
prodeſt, ibid. 12. Cum heres in jus omne defuncti ſuccedit ignoratione ſua defuncti vitia non excludit mm uſucapere non poterit, 4 1 hi Pollef 
fundus non potuit, Dig. 44. t. 3. de diver. temp. preſcript. Ec. leg. 11. 5. whe abſ⸗ 
(5) The honeſt Poſſeſſor prefcribes in ren Yezrs againſt a perſon preſent, but not under twenty Years againſt one abſent, al ty d run 
though he that keeps the thing be poſſeſſed of it unjuſtly, Cod. I. 7. t. 33. de preſcript. longi temporis decem vel viginti aun) 1 ; Ar 
leg 11. & Novel. Fuſtin. 119. c. 7. See the next Note. | | "all 
(6 ) Preſcription for Moveablcs is gained in three Years, whereas for Immoveable tis not gained under ten Years againſt 1 i 
perſon preſenr, and twenty againſt a per ſon abſent. Ne Domini maturius ſuis rebus defraudentur cautum eſt, ut e quide® "gy 8 
mobiles per triennium, immobiles vero per longi temporis paſſeſſionem ( i, e. iter preſentes decennio, inter abſentes viginti anni) mm = " TIS 
antur, Inſti. I. 2. t. G. prince. By ſuch as are preſent, is meant ſuch as are in the ſame Country. See Cod, l. 7 t. 33 de H 1 
longi temp. &c. | = my 
(a) Lib. 2 c. 489. (b) Vid. Inſtit. ubi ſutra, (c) De LL. I. 12. p. 950, 991, Edit. ech. e 
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he Perſon from whom we receive it ſhould be o- 
plig'd to make it good (1); for after ſo long a courſe 
if Time, Thouſands of Accidents might render him 
incapable of giving us this Satisfaction. And what 
cievous Commotions muſt ſhake the Commonwealth 
* at ſo vaſt a diſtance of Years, ſo many Contracts 
we to be diſannull'd (2), ſo many Succethons to be 
declared void, ſo many Poſſeſſors to be ejccted? It 
was therefore judg'd ſufficient to allow ſuch a ſpace, 
25 large as in reaſon could be deſired, during which 
the lawful Proprietors might recover their own. 
But if through Sloth and Neglect they ſuffer'd it to 
ſlip (3)z the Pretor might tairly reject their too 
late importunity. And though it might ſo happen 
that now and then a particular (4) Perſon loſt his ad- 
vantage of recovering his Goods, utterly againſt 
his Will, and without his Fault, only becauſe he 
was unable to find out the Poſſeſſor; yet the Da- 
mage and Inconvenience ariſing from that general 
Statute to ſome few private Men, is compenſated by 
the Benefit it affords to the Publick. But we ought 
well to obſerve, That before we can charge the An- 
ent Proprietor with Careleſneſs and Sloth, we muſt 
ſuy-poſe, That he had a convenient ſeaſon to exert 
his Diligence. | | 

Hence it is highly agreeable to Reaſon and Equi- 
y, That the time during which a Country hath been 
the Seat of War, ſhall not avail towards Preſcripti- 
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ſhould reckon towards the procuring of Preſcri- 
| <P that ſpace of time in which the Vandals 
id upon the Roman Ground (a). 
VI. But there's no neceſſity, that in order to aſ- 
lert the Juſtice of Civil Governments, in eſtabliſh- 
ng the Right of Preſcription, we ſhould have re- 
ourſe (with a certain Author (b) to that power of 
xecuting Puniſhment on the Guilty, with which 
he chief Magiſtrate is inveſted. As if the Law de- 
ed an Action to thoſe who for ſo long a time for- 
bore to challenge their own, for this Reaſon only, 


nminals, for ſuffering Preſcription to be pleaded a- 
ainſt them; whilſt by thus neglecting their Proper- 
they not only prejudice the common Good of the 
Pociety, but likewiſe Sin againſt their own Nature, 
Which hath in all Caſes an eſpecial regard to the 
blick Advantage : And that therefore as Solon or- 
amd a Penalty againſt thoſe who were idle and 
| egligent. ſo here the neglect of the Proprietor is 

puniſh' d with the loſs of his Property, 


———— 


n: As Honorzus particularly decreed, © That no one 


cauſe the Parties deſerve to he put into the Liſt of 


But indeed the principal aim and deſign of the 
Law concerning Preſcription, is not to punith Mens 
Detaults in this reſpect, but to provide, that the 


State be not diſturb d by uncertain Titles, and by 
Properties in conſtant doubt and ſuſpence. Though 
it's true, that by a Perſon's being denied to ſue for 
Recovery, when he hath long neglected it, he ſuſ- 
ters ſome loſs or damage as a neceſſary conſequence. 
Beſides, To be excluded from ſome Advantage, 
lying open to thoſe only who are vigilant and indu- 
5 in their own Aftairs, doth not come up ſtrict- 
ly to the Nature of a Puniſhment: For we cetainly 
u.e a Figure when we ſay, That an idle Temper 
is a ſufficient revenge to it telt: Or, That tis 
* Puniſhment enough to the ſlothful and unactive, 
* that being ſhut out from all Poſts of Honour, they 
are conſtrain'd to paſs their Days in Obſcurity. 
Beſides, The Aſſertion is not true, © That thoſe 
* who ſuffer their Goods to be with-held from them 
* by Preſcription, are really Offenders againſt the 
Commonwealth. They indeed do manifeſtly in- 
jure the Publick, who either abuſe and ſquander a- 
way their Subſtance, or whilſt they ſit brooding 
over it, and are Proprictors only in Name, and let 
it grow uſeleſs for want of Application. But now a 
thing that is gain'd by Preſcription, 1s however un- 
der the care and management of ſome Perſon ; fo 
as {till to be ſerviceable to the Occaſions of the Com- 
munity. And tis altogether the fame thing to the 
State, whether ſuch a piece of Ground, tor Inſtance, 
be in the hands of this Man, or of that, provided 
it doth not lie quite neglected, without any one to 
cultivate and improve it. | 
To theſe Reaſons we may add farther, That when 
any private Perſon receives advantage from ano- 
ther's Puniſhment, tis neceſſarily ſuppoſed, that he 
was before conſiderably hurt or endamaged by the 
Party offending. Whereas he who commenceth a 
Proprietor, by the Right of Prejcription, can on no 
account be ſaid to have ſuffer'd harm trom the Ne- 
glect of the Party whom he thus ſucceeds. Nor doth 
he rightly apply to the preſent purpoſe thoſe Words 
of 1. 31. of Book 16. t. 3.D. Dey iti, & c. Male me- 
ritus publice, c. He that hath deferv'd ill of the 
1 Publick by embezilling what was deliver'd to 
* him in charge, ought to be left to {truggle with 
Poverty, that he may ſerve for an Example to des 
ter others from Wickedneſs. | 
Since then the Law concerning Preſcription is not 
a Penal Statute, tis idle to diſpute, Why the Neg- 


mm 


(1) See Lib. 5 & 5 $ 5 following at the end. 
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| (4) Th ſign ficat leg. 38. in princip. 
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(2) It was a judicious Reflection made by Aratus of Sicyon in Tully's Offices, I. 2. c. 23. Et quinquaginta anhorum poſſeſſiones 
* non nimis æquum put abat, propterea quod tam longo (patio multa hereditatibus, multa emptionibus, multa dotibus tenebantur ſine 
1 He did nor think that Poſſeſſions of 30 Years ſhould be diſturbed, becauſe in ſo long a time many chings in Inher itances, 

G) — and Portions might be held without an Injury to any. i a 
ute th e Roman Lawyers hold, That they who ſuffer their Goods to become ſubject to Preſcription, may be thought to alie- 
em. Alienati nis verbum uſucapionem cont inet. Vix eſt enim ut non videatur alitnare, qui patitur uſucapi, Dig. 50. t. 16. 


e Ignorance of the ancient Owner hinders not the Preſcription, The Civil Law orders things ſo, that he that loſeth 
bing abſol his Goods, may claim them again, if he can diſcover in whoſe Hands they are, but it doth nor ſuppoſe it 4 
olurely neceffary that he ſhould actually diſcover them. The Proof of that Condition, ſays the Emperor Juſtinian, 
ebus ubicun "no new Perplexities. Ot bono initio poſſeſſimem tenentis, & utriuſque partis d»micilio requiſite, ſit expedit 4 queſto pro 
od.]. 7e piſttis, VVLLASCIENTIA vel IGNORANTIA EXPECTANDA, ut altera dubitationis inextricabilis otiatur orca ſio, 
eſlor UE cs de Preſcript. longi temporis, &c. leg. 12. It is ſufficient then in general to preſume that he agaiuſt whom the Pof- 
limſelf oh; , q has 4 competent knowledge, and ir was upon the account of this Pre ſumption, that the ſame Emperor took 
loveables ed to prolong the time of Preſcription, which according to the Laws of the Twelve T ables was bur one Year for 

blos, and two for Immoveables. Sed ty ft quis res alienas Italic 's ta men, bona fide poſſidebat per biennium, miſeri rerum Do- 
» © nullus eis ad eas reſervabatur regreſſus, que & ne/cientibus Dominis procedebat, quo nibil inhumanius erat. $I 
NESCIENS TAM ANGUSTO TEMPORE SUIS CADEBAT POSSESSIONIBUS, Ibid. t. 31. ne uſucap. tran's 
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ligence of the Proprietor ſhould be rather puniſh'd 

y the loſs of the neglected Goods, than by {ome 
Pecuniary Mul& ? Though it is very evident, that 
ſich a Mulct could not procure the true End of the 
Civil Conſtitutions in this Affair, which was, To 
« (ut off all thoſe Suits and Quarrels that would 
for ever have been ſpringing up, and to enſure, 
« at leaſt, a quiet Enjoyment to long Poſſeſſors, 
« whoſe Caſe entitles them to more than ordinary 
* Favour. 

For in the firſt place, the Matter muſt have been 

brought into Court by the Claim of the former Pro- 

rietor, where the Cauſe would have been the more 
Miſpcult and perplex'd, by reaſon ot the things con- 
tinuing ſo long in other Hands; and then the pre- 
ſent Poſſeſſor was to be ejected, whence a new Hard- 
ſhip would ariſe, For if the Fane were to go to 
the Magiſtrate, then the Poſſeſſor's Juſt Title, and 
honeſt Intentions were likely to ſtand him in no 
ſtead. Nor if the Poſſeſſor himſelf were to receive 
the Fine for a Comfort and Recompence, would all 
the Doubts be hereby reſolv'd. Becauſe, ſhould the 
Fine be leſs in value than what the Poſſeſſor loſeth 
by quitting his Hold, he muſt {till be, in part, a 
ſufferer : But were it as much, or more, then the An- 
cient Claimant would get little by his Suit. There- 
fore there cannot be, in the Point before us, a more 
ready way to Peace and Quietneſs, than to declare, 
that after the Term of Years appointed for Preſcri- 
ption, the Right of the former Owner ſhall ceaſe 
and be extinct. 

VII. By what Law Preſcription was firſt ſet on 
Foot, the Learned are not well agreed: Moſt aſcribe 
its Original to Civil or Poſitzve Law, and oppoſe it 
to thole Methods of Acquiſition, which are com- 
monly ſaid to proceed from the Law of Nations. 
Nay, Cujacius (a) goes ſo far as to aſhrm, That 
< Preſcription doth really contradict the Law of 
Nations, in that it takes a Man's Property from 
* him, without his Conſent : That it interferes like- 
* wiſe with Natural Equity, though only tor the 
* ſake of Publick Good; whilſt it endamageth Pri- 
“ vate Owners, but turns to the Benefit and Ad- 
vantage of the Conununity. To which De Roy 


e anſwers (0), That each particular Proprietor in 


„ ſubjecting himſelf to thoſe Laws which eſtabliſh 
« Preſcription (1), doth at leaſt implicitly conſent 
to that tranſlation of his Right. Another Reaſon 
urg d by G jac ius, to prove this Eſtabliſhment to be 


contrary to the Law of Nations, is as follows; «Tj, 
* according to the ſaid Law, no Man can cane 
** another as the true Proprietor of a thing, unde, 
* he were himſelt ſo before : Whereas, by the (7,3 
Law, he who receives a thing from one who was Y 
the Proprietor, may yet obtain the Property of i 
himſelf, it he can preſcribe for it in the uſual my. 
ner. To which De Roy (c) again replies, I 
in the Buſineſs of Preſcription, the Seller, © 2 
* ny other Non-proprietor conveys nothing more 
than the Title and honeſt Poſſeſſion ; but that th 
Property is wholly added either by the ſtanding 
Law, or by the publick Magiſtrate, who even ac 
* cording to the Law of Nations is inveſted uit 
* juſt Power to make new Ordinances, and to ta 
ter Properties from one Perſon to another, out d 
a fair and reaſonable regard to the Publick Got: 
* the Party who thus ſuffers for his own Neel 
* really conſenting to this conveyance of his It» 
„ perty, or at leaſt being — to conſent 
* by his long Silence. 

Some maintain Preſcription to proceed from Cu 
and Pofitrve Law, upon the ſtrength of this Am 
ment; that in caſe a Man hath not originally ch 
tain'd a Right on ſome other Bottom, the lu 
length of time can give none, as being deſtitute 
all power to produce any Effect. For though en 
2 ſay they, is done in time, yet time it ſelf a 

0 thng. 

Now as to the Reaſon here propoſed, thus mucin 
deed is certain, © That it depends wholly onthe 
* determination of poſitive Law, why Prefcriptin 
* ſhould-be rather compleated at the Tenth « 
* Twentieth Year (for Inſtance) than at the Ninth 
* or at the Sixteenth : Yet no one can deny bit 
that the conſent of all Nations, to which they wet 
moved by the Care of the common Peace, miyht x 
able to aſſign ſome Moral Efficacy to the Courle d 
Years, at Teaft ſo far, as that in proceſs of tim 
ſome certain Preſumptions and Favours on the fit 
of Perſons in Poſſeſſion, ihould be granted to deſeal 
and confirm their Right, though attributed to othe 
Cauſes than the bare time it ſelf, For though putt 
Natural Reaſon, and the Agreement of all 
World, do not fix any one point of time as the de 
ceſſary Condition of obtaining a future Right, 3c 
they might allow this effect to a ſpace of very at 
ſiderable extent and latitude, 


* 
— 
ä — — 
* 


1 Mr. Barbeyrac's NOTES on 8 7. 

(1) This is a very good Reaſon, For the Laws may limit the Right of Property maby ways, and make chem paſs from 0 
to another without the expreſs Conſenc ; nay, ſomerimes againſt the Will of the ancient Proprietor. So that tho Preſcrip® 
had no Foundation befides Natural Right, yer 'tis nor unjuſt, that the Laws give it an Authority among Members of che 1a 
Kingdom. For, as I ſhall ſhew hereatter, tis ſo far from being 
and anſwers the End and Deſign of Property it ſelf. Upon the whole, a good defign is neceſſary to preſcribe with a good ar 
ſcience, as l have ſaid 8 3. n. 5, whether the Civil Laws require it or no. I alſo ſuppoſe that Preſcription is fixed at 4 time 
enough, as we ordinarily reckon it. For in my 4 an honeſt Man could leſs help himſelf among the Romans, & hos 

car, and Immoveable in two, in which the Emperor Fuſtinian did ackno 


Preſcription tor Moveable Goods was made in one 


ledge there was ſome Injuſtice, as I have ſhewed above, 5 5.n. 4. Upon this ground Preſcription is not an od ious Right, dc 
contormable to Natural Right, although Mr. Placetre ſays 'tis, and in his Treatiſe of Reſtitution, 1 5. c. 6 compares it to 1 yo 
juſt Arreſt, which yer does nor tree from the Obligation to Reſtitution. He aſſerts, that the Law of God does not admit of © 
Right, and that the Jubilee always reſtored che anc ent Proprietors to the Poſſeſſion of their Goods, though voluntarily aden 
Bur this has no relation to the Right of Preſcription, God, for Reafons ariſing from the Conſtitution of the Jewiſh RePP% 
forbad the perpetual Alienation ot their Immoveable Eſtates (and not of their Goods in general, as Mr. La Placette exPif 
In fine there is nothing in the Law of Moſes that condemns Preſcription as an unh ＋ 
bliſnment, and we can no more infer it from the Example he brings, than we may conclude chat the Perperual Alenia 
Lands is odious, and not conformable to Natural Right. The other Example which this Author adds, is not bettet app 
Although the Febarites had maintain'd themſelves ſeveral Years in the poſſeſſion of the City Feruſalem, after God had — 
Children of Iſrael all the Land of Canaan, yet David drove them from thence. This is a ſpecial Caſe, from which 00 8 wn 
quence can fairly be deducted, and Mr. La Plicette ought to remember that when the Ammonites claimed certain Lands fe 
they affirmed to be theirs, Feptha oppoſed them with this Argument, That the Jraelites had enjoyed the peaceable pol 
of them 3-0 Years, which was enough to ſecure the Property to them, See Fudzes 11. 25. 


(e) Lib. 3 d. 4 ſ. 8. Other 


ie.) See l. 5. c. 5.5 4. following 


(4) Add Leg. 1. Dig. de uſucap. (5) Dick. loc. 


contrary to Natural Equity, that it is very conformable to % 
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Others have choſe to expreſs themſelves doubtſul- 

ly and timorouſly in the matter; being ſenſible of 
the vaſt Advantage which the Law tor Preſcription 
brings to the Publick; they thought it probable, 
that from the very Nature of the thing, and its an- 
tecedency to any poſitive Ordinance, Preſcription is 
of Force to transfer Property; ſince Natural Reaſon 
in the ſtricteſt manner commands the doing of thoſe 
things which conduce to the common Benefit and 
peace. But then they qualifie this Aſſertion, by 
adding, ©* That though the Light of Reaſon ſug- 
« geſts that the my is highly fitting, and that ' tis 
« expedient it ſhould be enacted by a poſitive Con- 
« ftitution, yet 'tis not altogether ſo neceſſary, as 
« to be immediately eſtabliſh'd by the meer Law 
« of Nature. ; 
Again, Many do not ſtick to ackſiowledge, that 
Preſcription is not repugnant to the Law of Nature 
that it carries Natural Equity along with it; that 
it is grounded on the faireſt Right, and, as it were, 
on the Law ot Nature; yet they decline to aſſert in 
plain Terms, © That tis a direct Command ot the 
* ſame Law (a). 

VIII. Grotius (b) undertaking to ſhew that Pre- 
ſcription doth truly belong to the Law of Nature, 
a6 conſequently, that it _— pleaded as a fair 
Title amongft thoſe who are wholly govern'd by the 
ſaid Law, in relation to each other, lays the Foun- 
dation of it in the Tacit Dereliction of the former 
Proprietor : For the proot of which (1), he 1 
beſore- hand. That Nature allows ev an to 
* renounce and abdicate his Right when he thinks 
„fit to hold it no longer. Now that this defire of 
* abdicating ſhould be able to produce any Efte& 
in relation to others, tis neceſſary that it diſcover 
* it ſelf by ſome certain Tokens; it being incon- 
gruous to humane Nature to derive any outward 
Efficacy from the bare Internal Acts of the Mind. 
* Theſe Tokens are either Words or Deeds. It the 
* Will be expreſs'd by Words, then there's no need 
* of waiting for the Term of Preſcription, ſince 
the Right is immediately transterr'd on the o- 
ther Party. And it is the ſame when a Man de- 
© Clares his reſolution concerning a thing by ſome 
® Poſitive Deed ; as ſuppoſe, if he either caſt it 
a trom him, or abandon it; unleſs the Circum- 
* ſtances be ſuch, as that we ought to conclude that 
be either rejected, or reliquiſh'd it only for a 

time, with intention to demand and reſume it a- 


gry, * — 
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„ A thing ſhall knowingly deal and bargain about 
4 the ſame thing with another who hath the actual 
. Poſſeſſion of it, he ſhall juſtly be deemed to have 
A 3 up his own Right, ſo that it ſhall fall and 
de extinct upon the yr Moment of compleating 
« Wy ſuch Bargain or Tranſaction. Preſcription 


"I berefore can take place in thoſe things alone 
* 53 - 
150 wich the former Owner hath not renounc'd ei- 


ain hereaſter (). Thus if the Right Owner of 


2 ther by Words, or by any expreſs Deed, or Overt 
„ Act, but in which we preſume his Inclination to 
2 lcave them, from his neglecting to enquire aſter 
„ them, and to challenge them again. For even 

Non-performances or Omiſſions, conſider d with 

their due Circumſtances, do, in Moral Account, 
paſs for actual Deeds, and may prejudice the 
Non- performer. (d) But before we can preſume 
upon a Man's Intention from ſuch an Omiſſion 
tis neceſſary that the Omiſſion did not ariſe from 
pure Inculpable Ignorance. Wherefore thoſe who 
are in Poſſeſſion of other Men's Goods, do then 
* only gain the Property of them by the Tacit 
* Conſent of the former Owner, when he knows 
. them to be thus poſſeſsd, and yet torbears to chal- 
lenge them upon a convenient Opportunity. For 
there can no other Reaſon be ailign'd, why a 
Perſon who thus knows the Matter, and hath his 
tree choice to determine accordingly, ſhould = 
© be utterly negligent and ſilent in it, but this, 
„that he hath no longer any care or concern for 
the thing detain'd, nor will reckon it his own for 
* the future (e). 1 

* Farther, As to the raiſing this Preſumption of 
** a Man's voluntary Neglect to demand his Pro- 
* perty, length of time affords a very ſtrong Con- 
* zecture: For 'tis hardly poilible, but that in a 
courſe of many Years, we ſhould gain Intelli- 
2 pow that our Goods are in other Hands, and 
have Opportunity of recovering them, or at leaſt 
© of interrupting the Poſſeſſor's Title, by declaring 
* and proteſting againſt it. 

Again, If we were at firſt hindred from putting 
in our Claim through Fear, this Fear too will in 
time vaniſh, and we ſhall be likewiſe able to 
provide ſo well for our own Security, as to be in 
no langer ot ſuffering from the unjuſt Detainer. 

As to the Objection (2), That no one can eaſily be 
preſum d to throw away his owny * "Tis anſwer d 

* by affirming on the other Hand, that no one can 
* be thought willing, that a thing which for ſo vaſt 
* a while he hath not at all regarded, nor given 
any one Indication of Care about it, ſhould any 
* more appertain to him. 

Though all this be very plauſibly alledg'd, yet 
tis certain that a long continued Silence doth not 
always give us ſufficient Ground to ſuppoſe a Tacit 
Dereliction. For, as it may happen that a Man, 
tor the longeſt ſpace we can fix, might either have 
been 1gnorant ot his Right, or hindred from aflert- 


ing it through want ot Power and Apprehenſion of 


Danger; (/) ſo again, if he claims his Goods, tho 
after never ſo long a Seaſon, tis manifeſt that he 
did not before abſolutely abandon and give them 
over. And conſequently this Foundation for Fe- 
ſcription will not be ſuch, as ſhall hold univerſal- 
ly, or extend to all Caſes, 


preſs (2) Grotiug comes at 
lr, elf confutes afterward, 


(a) Add 6 
D 4 A. R . 


h w Mr. Barbeyrac's NOT ES on S8. 3 
99, & o may conſule Mr. herth s Diſcourſe already quoted, viz. Vindicie Grotiant Dogmatis de preſcript- inter gentes liberas, 

» OC. Where he makes a kind of Comment upon that place of Grotius. 
length to the Concluſion, and having anſwer'd directly in oppoſing the Reaſon which our Author him- 
he infers, that we ought to ſuppoſe every Man honeſt till the contrary appears. 
2 c. 41. 9. Becler, & Ziegler. ad d ict. loc. ſ. 1. . 
(% vid. bo 18. Lib. 14 b. 2 ad I. Rhod. 1.8 Lib. 47 t. 2 leg. 43 f. 11 D. de fintis, 1. 2 t. 14 1.21, 1 D. de pais, 
60 ry umb. 30. 5. 12. D. I. 22 t. 1 l. 17 f. 1. de Uſuris, &c. Lib. 41 t. 1 leg. 44 D. de A. R. DP). 

Becler, ad Grot. d. 1, Sect. 5 & Ziegler. ad l. d. (J Vid, Can. 13, 14. Canſ. 16. gueft. 3. in Grat ian. 


(5) Lib, 2 c. 4 f. 3, &c. (c) Add Lib. 41 t. 1 l. 9 Sect. lt 


230 Of Uſurapion or Preſcription. Book IV. 


tle. But the particular ſpace of time within which 


Ct 


As to that other Reaſon vffer'd by Grotzus (3), to 


r at a Derelidion may be preſum'd from long ſuch an Innocent Poſſeſſion grows up to the {; But 
S * Becauſe we — an believe that Men and ſtrength of Property, we do not find preciſch be ha 
are ſo uncharitably diſpos'd towards cach other, determined, either by Natural Reaſon, or the uni. Polle 
« as that they would ſuffer any Perſon to continue verſal Conſent of Nations; but it is to be adjud 90 exclu 
<« jn a perpetual courſe of Sin, for the fake of a by the Opinion of good and true Men upon the ing 0 
« periſhable Enjoyment this doth not at all affect Caſe, not without ſome conſiderable degree of Lat. Equit 
the preſent Queſtion. For, beſides that it ſeems a tude. Yet ſo as that this Latitude ſhall not be cayill'4 plcat 
little too ſimple to flatter our ſelves with ſo large and pick d at, with the like Sophiſtry as Horay betw: 
Promiſes of Men's Conſcience and Piety; (a) he that hath uſed on another Occaſion : latter 
comes to a Poſſeflion by honeſt Means, and with In- ; : ; when 
nocency of Intention, (and him only we have pro- Scare velim chartis pretium quotus arroget am: victu 
nounc'd capable of commencing Proprietor by Pre- S-riptor ab hinc annos centum qui decidit, inter hon 
ſcription,) is really in no Sin; becauſe the manner Fer fectos vetereſq; referri debet, an inter tle t] 
of his obtaining the Poſſeſſion fully perſwades him, Viles atque novοen 2xcludat Jurgia finis. as to 
that he obtain'd the Property together with it. And Eft vetus atq, probus centum qui per ficit anos, pend. 
it doth not appear that any Man's oblig'd volunta- Quid, qui deperiit minor uno nenſe vel anno, rh 
rily to call in queſtion his own Right, eſtabliſhed Inter quos referendus erit * vetereſne poetas, vablc 
upon a Lawful and probable Title. But if the de- An quos & preſens & poſtera reſpuet tas ? tis IT 
taining of another's Goods after this manner, were Ifte quidem veteres inter ponetur honeſte, they! 
indeed, in it ſelf Sinſul, the Guilt were to be taken Qui vel menſe brevi, vel toto eft junior anno. low a 
oft, not by the Silence of the Owner, but by his Otor p2rmiſſo, caudeq, pilos ut equine than t 

expreſs Confeflion , and the Renunciation ot his Paulatim vello, & demo unum, demo etiam unum, t. much 

Right, did he reſolve to give full Relief and Satis- Epiſt. 1. L. 2. v. 35, &. For 1 

laction to the Conſcience of the Poſleſlor. But in | | recenn 

this Caſe, the Poſſeſſor's Right would not be owing I'd know what Years an Author's Ripe for Fame; 1 

to Preſcription, but to the ſolemn Act of the former Suppoſe a Century gone; where ſhall his Name 1 

Proprietor. Be fix d? ith' Ancient Roll of finiſh'd Wit, 8 

IX. Amongſt theſe different Opinions, this ſeems Or the Vile Modern? let the Bounds be ſet. Lt ; 
to be clear and evident, That as the Propricty of He s old and ſtanch at a full Century's Date. ny 

things was introduced out of 4 regard to the Common What 1t he dropt a Month, a Year too late; orc d 

P-ace, ſo it flows as a Conſequence from the fame With the old Heroes ſhall he ſhare the Prize, erte 

Principle, that they who have been let in to the Or ſink with thoſe our Children ſhall deſpiſe, =o 

Poſleſlion of any thing upon a fair and honeſt Pre- Upon their Father's Judgment ? We'll preſume nl 

{umption, ſhould at length be ſecured in the Enjoy- Him of full Age who comes ſo near the Sum. 15 1 

ment of it; and that others ſhonld not be allowed I'll hold you to't, till by degrees I clear own 


to raiſe perpetual Suits and Quarrels about their Ti- The Horſe's Tail, and pick it Hair by Hair, 


Wil! nc 


blig d 
(3) In truth the Silence of the Proprietor proceeds commonly from theſe things only, wiz. either he knows not who hath h plydt 
Goods, or he is ignorant of his own Right to them, or he hath ſome Reaſon, more or leſs ſtrong, why he doth not put in lu that ay 
Claim. So that we can't lay it down tor a Principle in general, that there is a tacit forſaking of Goods properly ſo called. Ts wot by. 
almoſt always againſt ones Will that he is deprived of his Poſſeſſions, and it the Civil Laws tuppoſe the Voluntary Negligence of g ) 
the Ancient Owner, they ſuppoſe no leſs the Pollibilicy, which 1 have obſerved above, $ 5. n. 4. Men are not commonly fe It (2) 
careleſs as not to know their Incereſts, nor if chey appear, to maintain them, eſpecially when the thing they are about —— next ( 
thing conſiderable, And the Preſcription is made moſt commonly not againſt the Proprietor of the thing himſelf, but ag Iiderat 
his Heirs, who are ſubject to be ignorant of their Right, or are unable to preſerve ic by a ſimple Conteſt, which has place # ind he 
leaſt in a Preſcription of time immemorial. We muſt find out ſome other Principle which ſuppoſes rather the Sentiments tilt Wo, , 
the ancient Owner ought to be of, than what he really is. And this in my Opinion will not be hard to find, if we attend ro the : . 
nature and defign of Property ir ſelt. I ſay then, that the natural uſe and effect of the ſettling of Property of Goods is not d eto 
aſſure every one of a Perpetua] Right of what once belonged to him for ſo long a time as he ſhall be diſpoſſefled againſt his WH in Civ 
In reality che Duration of the Right of Property depends nor abſolutely on the Right of poſſeſſion, as I have ſhewed above, «0 ay b 
81. n. 1. This would reduce Right to nothing, and deſtroy the End for which it was eftabliſh'd. But yer it is nor leſs contra Penera 
to that End, that the long Poſſeſſion of another ſhould deſtroy his Claim, who has not voluntarily renounced his Right to ſuc ww 
Goods as are not in his power, All our Goods which we enjoy are of that nature, that a thouſand Accidents can deprive 5 | refer 
them againit our Will, and make them paſs innocently into anothers hands, They are deſigned to maintain Commerce n! ature 
World, and lo to remain no longer in the Patrimony or Family of the Proprietor, ro whom they are often of little uſe 1n chen. dt Opi. 
ſelves, than he can part with them for ſomething be wants. Moreover, it the bnd of Property requires that the Propt ictos he Poi 
ſhould enjoy what they have peaceably, and not be in danger of oſing cheir Right from the Moment that they are in poſſeſſian 3 
of a thing, it is no leſs requiſite, in my judgment, that he who believes, and has reaſon to believe himſelf the lawful Propriets, 48 1 
ſhould never be ſubjef to be deprived ot what he has honeſtly got, and to which he has a juſt Title. It may be every ones Cale, Katy, 
and no Man can be certain that there is no ſecrec fault in the Acquiſition he is poſſeſſed of, Beſides, in things of a Moral N. erty v 
ture we muſt judge according to appearance, and according to the common Proverb, Not to be, and, Not to appear, are all on 
Sy that when a putative Property, if I may ſo ſpeak, produces the ſame effect as a more real and more inconteſtable one, beci“ — 
the Right of the true Owner does not arpear, theſe two ſorts of Property may well paſs for one and the ſame in time, and = 
aht of the Purative Proprietor may quite exclude the Claim of him who might receive one. This is the more juſt, becauſe (2) Th 
contrary would produce a thouſand Troubles in Sociery ; and the more honeſt the Foſſeſſors are, through whoſe hands the tt „ Evig, 
have paſs'd ſucceſſively, the greater Right will the laſt Polleflor be thought to have, how fmall a time ſoever the others ve (3) ＋. 
have kept it. From whence I conclude, that the ancient Owner, and much more his Heirs, ought at the end of fuch 4 * ie, J 
derabſe time to renounce freely all their Pretenſions, and that if they do nor, the Right of the honeſt Poſſeſſor is not 4 N f (4) TI 
lets well founded. There is gothing to be perceived, as we ſuppoſe ic, neither in the Nature of the thing it ſelf, nor 10 W Pon the 
Quality ot che Perſon of whom he held it, that can give him occaſion to ſulſpe that there is any defect in his Title, a [1 
not huis fault, if he ro whom it appertains, without knowing it, has nor diſcover'd, or not been earneſt in ſearching into 5 be. 158 
word, it is a great Nlisfortune for the ancient Proprietor, for which he has reaſon to comfort himſelf : and if the Poſſe * x f ) See 
comes atrerward the true Owner, he is ſometime obliged to reſtore the thing, not by che Rigour and Rule of Juſtice proper, 100 Lib 
cal'ed, but by a free Motion of ſome ot thoſe Vercucs that require us to releaſe his Right, as if a rich Man can prefcrive 48⁴ , Exi 
a poor Man, or one in mean Circum'}ances, &c. : 1 0 
(4) Add Zreg er ad Grot. lac citat. Sect. 8. YO i 
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But in fixing the particular Period, a regard ſhall 
be had both to the Ancient Owner, and to the new 
Polleſlor. To the former, left he ſhould be too ſoon 
excluded from the Privilege of following and find- 
ing out what he hath loſt. In which point Natural 
Equity requires that Preſcription ſhould not be com- 
pleated in fo little time between abſent Parties, as 
between thoſe who are both on the Spot. To the 
latter, left he ſhould undeſervedly ſutter Damage, 
when tis too late for him to gain Redreſs by con- 
victing the firſt Injurious Detainer (2), from 
whom the thing was honeſtly receiv'd; or when 
tie thing is ſo riveted to his Fortunes and Eſtates, 
as to — * the chief Bottom upon which they de- 
pend. Hence, inaſmuch as Movable things paſs in 
Commerce to others more 1 than Immo- 
vables, ſo that having gone through ſo many Hands, 
tis more difficult to find out the Perſon by whom 
they were firſt convey d, tis but reaſonable to al- 
low a longer ſpace for the recovering the former 
than the latter, eſpecially, ſince thoſe likewiſe do 
much ſooner ſuffer and decay by Uſe than theſe : 
For it would little avail the former Proprietor, to 
receive his Goods when impair'd and waſted, and 
render d unfit for his Service. And tho' a Man at 
his firſt gaining ſuch a thing ot anothers, may have 
made a very advantageous Bargain, or though his 
Tit e coſt him little, yu it ſeems hard, and an ob- 
vious matter of Complaint, that any one ſhould be 
forc'd to part with a thing that hath now a long 
time grown, as it were, into his Patrimony and In- 
hcritance: And the rather, becauſe on the other 
hand, we have reaſon to believe, that he who hath 
ontentedly wanted a thing during a great part of 
his Life, within which he hath been able to make 
ſaſfcient Proviſion for himſelt by other means, 
ill not think it an Injury or Hardſhip that he be 
blig d to want it for ever. To which may be ap- 
ply d that of Tully, Off. 2. c. 22. Vhere's the Os 
phat an Eſtate poſſeſs d many Nears before, ſhould 

got by him that had it not, and be loſt by him that had 


[ It (3)? See the Story of Aratus the Sicyonzan, in the 
" ext Chapter. So that upon taking in all theſe Con- 


Iiderations, it will be no difficult Task for a fair 
End honeſt Arbitrator to find out ſuch a Term for 
J ciption in particular Caſcs, as ſhall be agreea- 


eto Natural Equity. Though tis the better wa 
* Civil States, that all the points of Controverſie 


ay be brought within a narrow Compals, to fix in 


L 7 . . 

0 Feral fome certain and neceſſary Bounds at which 
tien ſhall commence Valid, according to the 
4 aure ot the Subject. We are therefore altogether 


„ Opinion, that Preſcription as it abſtracts from 
de Points of time eſtablith'd by Civil Ordinances, 
» 45 it were, the Corollary, or Appendix of Pro- 
FAY. And by conſequence, that when the Pro- 
my was firſt introduc'd (4), it was likewiſe a- 


— — 
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greed upon by general Conſent, for the ſake of the 
publick Peace, that he who poſſeſſed a thing in his 
own Name, neither by violent Detention, nor by 
fraudulent Concealment, nor by a precarious Title, 
ſhould be preſum d the true Proprictor of it, till 
any one was able to prove the contrary : And that 
he who had held a thing honeſtly obtain'd, a very 
long Seaſon, during which any Man of ordinary Di- 
ligence would have enquired after his own, ſhould 
detend his Hold againft the Tardy Claimant, who ſo 
long neglected to make his Challenge. | 

X. Upon theſe Principles, and it we place the 
Realon of Preſcription not barely in the Dereliction 
of the former Owner, we may with the more eaſe 
reſolve this very intricate Queſtion, © Whether 
or no, or aſter what manner, Children not come 
** into the World, can loſe their Right by the Tacit 


PDereliction of their Parents and Anceſtors? Which 


we may under{tind two ways; either of ſuch Fre- 
Jeription as was compleated before Children were 
Born, or of ſuch as only commenced in their Fa- 
ther's Time, and was compleated at his Death. In 
the former Senſe, if we take the Negative ſide, we 
are encounter'd with this Difficulty, that Prefcri- 
tion thus underſtood, will not in the leaſt contri- 
ute to the Peace of Empires and Dominions; moſt 
Goods being in their Nature capable of Sending 
by Inheritance to Poſterity ; and therefore *twoul 
be in vain for the Preſcriber to overthrow the Claim 
of the Father, if the Son might afterwards renew 
the Suit. But it we incline to the Affirmative Part, 
it will ſeem ſtrange how Silence or Negligence jhould 
prejudice thoſe who were unable to prefer an Ati- 
on, or lo much as to ſpeak a word, and indeed, who 
were not yet in Being, or how the Default of one 
Perſon ſhould thus turn to the Damage of another. 
Which doubt Gyotius (a) hath taken off by the fol- 
lowing Remark: That a thing not yet exiſtent 
can have no Accidents, ſo a Perſon who is as yet 
no part of Nature, can have no Right, and con- 
* ſequently nothing can be ſaid to be taken from 
„ him (b). By him, who is as yet no part of Na- 
«ture, we mean him who is not conceiv'd, not he 
* who is conceiv'd, but not Born: Becauſe the lat- 
ter in many inſtances of Right (1), is alread 
* ſuppos'd to be a Member of humane Society (c). 
It may be added in Confirmation of this Judgment, 
That the Goods of Parents do only then begin to 
belong to their Children, when the Parents them- 
ſelves hold and enjoy them till the very time at 
which the Children ought to inherit them. Which 
Rule may be thus extended to a larger Compaſs: 
He that 1s not yet in Being can acquire no Right, 
unleſs by the Intervention of another already in be- 
ing, from whom the Right ſhall be deriv'd to him 
upon his coming into the World, yet fo as that it 
ſhall obtain no Effect in Relation to him, till after 


ring (2) The Ori 
1 
5 „Evfgionis pi gftationem, 
* (3) The La 
it the „ hab 


beat, ql autem habuit ami ttat. 
(4) There reeds 


* dee I. 1. c. 1. 5 7, n. 4. above. 
) Lib. 2 c. 4 f. 10 b. 2. 

"Fenceth, when we ave at our own Diſ, 

r „ whe 6 Pofal. 

l & legitim. bered. U lib. 50 t. 10 1, 231. D. de verb. ſignif. 
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ginal in all che Editions of it, has it per Evifionem. This is an Inadvertency of our Author, who doubtleſs meant 


— 


th. 


tin of Cicero is, Quam autem habet equitatem ut agrum multis annis aut etiam ſaculis ante poſſeſſum, q'i nullum ha- 


Pon the f. i no Agreement to be ſuppoſed, See what is ſaid upon the former Paragraph, Note 3. The Author argue; 
© Halle Notion he has formed to himſelf of the Original of Property, which we have contured in its place. 
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val Exit, (0 M. Senec. Controver. I. f c. 6 p. 93 towards the End, Edit. Gronov. Before we obtain'd any 
„cee Nature hath the whole Government of us, and caſts us into what Fortune ſhe pleaſeth. Our true Rate and Value then 
(c) Vid. lib. 37 t. 


91.7 princ. D. de ventre in poſſe]. mittend, & lib. 38 t. 161, 7 PD. 
he 
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he is actually Born, And this happens when any 
thing is acquir'd or deliver'd to another, 
in ſuch a manner às that he ſhall be able to tranſ- 
mit it to his Succeſſors. Vet here there is an obſer- 
vable difference; for ſome things are ſo conferr'd 
on another, as that the intereſt ot the Giver 1s not 
at all affected, whether the thing deſcend to the 
Heir, or not ; though ſo far as he is concern'd, he 
grants the Receiver free leave thus to tranſmit it. 
But other things are conferr'd after ſuch a fort, as 
that the Donor retains a Right over the manner of 
holding, which he himſelt appointed, ſo that it can- 
not be altered without his Conſent. 
ſoever of theſe ways we ſuppole a thing poſſeſſed by 
any Man, with the power of tranſmitting it to his 
unborn Poſterity, if it happen by any me 
intercepted or alienated before the Birth of the Heir, 
he is not in the leaſt injured thereby; unleſs the 
Title or Pretenſion to it (if not the thing it felt) 
were expreſly leſt him in the manner of an Inher1- 
tance, For in the former Caſe, ſince both the thing 
holden, and the way of holding it are fully in the 
Poſſeſſor's Diſpoſal, it he convey it away from him- 
ſelf; or if, by any change whatſoever it ceaſe to be 
his, all the Right he had to it is immediately extin- 
8 and conſequently cannot be derived upon 
is Heir as yet unborn, who can claim no Right to 
Goods of this Nature held by his Anceſtors (2), but 
what they deliver to him, as it were from hand to hand, 
aſter he is actually in Being, But in the latter Cale, 
inaſmuch as the prime Donor ſtill reſerved to him- 
ſelt a power over the Tenure (3), if his Conſent be 
obtained, the Poſſeſſor doth not at all damnifie thoſe 
that come after him, ſhould he either alienate the 
thing or give it over for loſt by whatever Accident 
it was. convey'd from him. Though all this be true, 
yet Piſiſlratus was of another Opinion; as appears 
trom his Epiſtle to Solo, where he gives the tollow- 
ing Reaſon amoneſt others for his ſcizing on the Go- 
vernment ; “I have not uſurped what belong'd 
to others; I only claim that by my own juſt 
“ Right and Title, which the Athenmans, having 
<« firſt confirmed by Oath to Codrus and his Fami- 
&« ly, afterwards took away (a). 
The Queſtion taken in the 

ſes which we obſerved it to be capable of, is deni- 
ed by the Czvzlians; for they ſay, That Preſcri- 


EY 


Book IV: 


1 non proprie ſenatoris filius dicetur is, 
quidem ſit, antequam pate 


Senator, ſhall be eſteemed a Senator's Son, it his Father kept his Dignit 
Son, it his Father were removed from the Senate before he was born ; 


but not born, he ſhall be accounted as it were a 
(3) See l. 8. c. 5189. following. 
(4) The Words of the Civilians are, Non 

oni non imputart. 


tur ling i temporis præſeriſ tio, leg. 3. 


„ ption heretofore begun, ſtops during the Ye like 
to be held © ot Minority (40, and upon their Expiration runs : "ast 
c eftectually again. Yet I am of Opinion ther ter 
may be a Caſe, in which the Favour of Polleſſion or a 
ſhall over- balance the Favour of Minority: As fy Ane 
Inſtance, ſuppoſe it ihould ſo happen, that when! ble, 
want only a Month or Two of complcating my Pre. gave 
Jcription, and it is Morally certain that the Ang. litie 
ent Proprietor will not within that ſpace give ne on 
any trouble about the Title, and it he ſhould then de. or A 
ceaſe, leaving an Infant Heir, it would be unte. * to fi 
ſonably hard, if after five and twenty Years If proc 
Now which ſeilion, I ſhould be thruſt out of my hold for want up! 
of thoſe two Months: Eſpecially, if it be now in. that 
poſſible for me to recover Damages of him fon Kar. 
means to be whom I received what is thus c allenged; ag [act 
might have done, had the diſpute been ſtarted he que ut 
fore the Goods devolv'd upon the Minor. Here nen! 
certainly, if the Buſineſs be referr'd to the Arbitn. Prrſurn 
tion of an honeſt Man, and one who knows that No 
the Grounds and Reaſons of Preſcription are not OE 
be drawn barely from the Neglect of the forme 1 
Owner, he will give Judgment tor me rather tha ' Tha! 
tor the other Party, Nor, doth it ſeem ſo very ans 
grievous, that a Right which under the Father u ol * 
as we may fay, at its laſt Gaſp, ſhould utterly c Rom 
pire under the Minor Son: And eſpecially, beca unde 
Men eſteem it a much greater Hardſhip to let 911 Tim: 
thing which they have held a conſiderable ting, en ſay 
than to be debarr'd of what is not yet come to thei Koy 
Hands. tie] 
XI. From hence it appears, that they too (1), wi» te! 
are ſubject to no Common Law beſides that ot \ de | 
ture and of Nations, may alledge againſt each othen lies 
Claim, a long, uninterrupted, and honeſtly obtain WI" | 
ed Poſſeiſion: And ſo much the rather, as publik . 
Poſſeſſions cannot be diſturbed without far greate Las 
Confuſion and Danger than Private. Though 1 x) 
muſt be confeſſed, that in Controverſies betwet! 1 
Princes and States, it is frequently not alt ether b 4 . Ju 
Neceſſary to appeal to Preſcription, ſince the Riyht = 
of the Poſſeſſor( 2) may, or at leaſt ſhould be detucl nk 
more ſolidly from other Foundations. And Backe 5 5 
(b) hath obſerv'd before us, That thoſe vo i — 
latter of the two Sen- © this Buſineſs of Preſ:ription, mention only tit rus 
Point of Time, often intend to ſum up their wid ,. 
Claim in this ſhort Expreſſion: Under which at Wh - 05 
(2) The Words of the Roman Law are, Item Labeo ſcribit etiam eum, q'i poſt mortem patris ſenatoris natus ſit quaſi ſenatnis 4 2 
um eſſe. Sed ö cujus pater ſenatu motus eſt, antequam iſte naſceretur. Si quis cance''n, ==. 
{ | r ejus ſenatu moveatur, natus autem poſt patris amiſſ um dignitatem, magis eſt, ut quaſi ſenatoris filius int (2) A 
ligatur, tempus enim concept ignis Ipectardum pleriſque placuit, (i.e) An Infant that is born after the Death of his Father, who 9! Ade 
17 Death; but he ſhall not be eſteemed a Suite | 
ut if he were conceived before his Father's Degradi'® 
Senator's Son in regard to his Conception, 
( | eſt incognitum id temporis quod in minore etate tranſmiſſum eſt, longi temporis proſe 
Ea enim tune currere incipit, quando ad majorem statem Dominus rei pervenerit, Cod, J. 7. t. 35. Quibus wen chen 
Mr. Barbeyrac's NOTES on S 17. = 
maintains the contrary, in a Diſcouls ER 


() The famous Father Du buy, Counſellor and Library-Keeper to the King of France, 


entitled, Whether a Preſcription is of force among Sovereign Princes ? It is found in a Collection of ſeveral Treaties touch 
the Rights of Chriſtian Kings, printed at Paris in 1555. and at Roan in 1670, but Mr 


fured it fully in his Vindicie Grotiani Dagmatis de pre(cy 
nm. This Work, quoted before, is worth the readi 
the Text, 'tis eaſie to ſee on which fide the Truth lie 


force againſt the Poſterity of the King unjuſtly dethroned. 


2) Bur it 1s true alſo, that moſt times the other Titles are nor ſufficient, 


and by different Titles, we ſhall find at laſt ſome of them diſhone 
pend on ir, how 


of che Original. 


(a) Dingen. Laert. in Solan, J. 1. ſ. 3. () Add Grof, dict. loc, Sect. 2. 


ip tione inter gentes liberas contra illuſtrem ſcriptorem Gallicum pet / um Put” 
ng, though atter what I have ſaid in my Notes, 


of 
| s. I ſhall only obſerve, that Mr. Wherthof requires that he would explain 
what Right the Crown of France has paſs'd to the Carlovingians 5 the means of Pepin, 4 xl — Capetians by Hugh Capes, * 
be true, according to the Principle of that French Author, That the 


i N ſt and faulty, which will deſtroy and render uſeleſs 
good loever they be in themſelves, if the length of time which has paſſed ever ſince, will not purge r 


Wherth;f Profeſſor at Helmſtadt, has cot 


| F 
2s well as this Author 


Succetſors of an Uſurper can never acquire a lawful Right © 


becauſe in paſſing from one 


e like nl 


? (114A0P. XII. | 


9 

« likewiſe to be underſtood the Adjundts of Time, 
5 „the Guitting the thing which is now the mat- 
: ter ot Piſpute, or the Intention ot quitting it, 
e « 7 ny Tokens of renouncing the Right and Title. 
x « And fince the Plea of Time is in the main plauſi- 


: „bie, eſpecially with Vulgar Hearers, (as if it 
„gave an Advantage to other Prooſs,) it is a po- 
„ſitick Stratagem to urge this Notion in general, 
and in groſs, willfully avoiding all Explicatious 
or Additions which might be able to give ſtrength 
to ſach a thing as Time, which ot it felt can 


p « produce no Effect; and inſtead of them, to heap 
It up Inſtances and paring ons of former Diſputes, 
that the Diſcourſe may ſeem more full, and may 


© carry a fairer Colour as to the main Point. 
Tacitus (a) calls it by no better Name than Vani- 
wmentia, Impertinence or Idle Talk in Artabanus, 


r en he laid claim to the Ancient Bounds of the 
„and Macedonian Empires. Fs | 

Xt Sypores, as Ammianus Marcellizus (b) informs us, 
ty moved the fame Claim many Ages after; to whom 


ſantius gave this Anſwer in his own way; 
That *twas ſtrange he jhould forget how the Per- 
ans were enſlaved by the Macedonians , the latter 
ol which Nations which being ſubdued by the 
Roman Power, their Bonds-men could not but fall 
under the fame Dominion (c). 

Thus likewiſe, Solyman the Great Turk would of- 
en ſay, © That he had a Right to the City of 
Rome, and to all the Weſtern Empire, as being 
the lawful Succeflor of Conſlantine,who had remov'd 
the Imperial Seat to Byzantium. Yet in the moſt 
ble Examples upon Record, you will find, that 
files the Argument of long continued Poſſeſſion, 
me Title or other capable of producing Sovereign- 


8 £28 


1 os 


i q 1 
4 , lath heen at the ſame time alledg'd. ; 
tet Thus Iocrates (3), under the Perſon of Archida- 


, having ſhown in the firſt place that the Lace- 
£n0zians became Maſters of Meſſene by the Title 


1 * 

ed War; afterwards brings in the, length of 
ih lletiion, as a kind of Secondary and interior Proof: 
4 Nor are you Ignorant, ſays he, that all the World 


agree, Peſſeſſions whether Publick or Private, 
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indeed in Cauſes of this Nature, tis always a fair 
9 4.35 in favour of the Poſſeſſor”s Right, that 
during ſo long a ſpace, no Perſon elſe hath put in his 
Pretenſions. For theſe Matters are uſually of ſo ve- 
ry great Importance, and are tranſacted.ſo openly 
and in broad Day, that if a Third Party hath any 
Right in the Caſe, he can neither be long ignorant 
ot it, nor want occaſion of preſerving it, atleaſt by 
declaring and proteſting againſt the Uſurper, 

Theretore there can happen very few Caſcs. in 
which Dominion and Sovereignty ſhall not be the Con- 
ſequences of DE. when a State or People 
have poſleſs'd themfelves of any thing upon a Peace- 
ful Title. And as for what they gain in War, it is 
hardly neceſlary to plead Preſcription on that Ac- 
count. For ſo long as the Hoſtility continues, the 
poſſeſſion of all that hath been won from the Ene 
my, is ſupported only by Force and Violence; and 
at the ſame time the Enemy hath a Right of reco- 
vering his Loſſes by any means he can uſe: Eſpe- 
cially, if, having given any unjuſt occaſion of the 
Quarrel, he 1s ready to ha, th Satisfaction. Hence, 
maſmuch as a War may be protracted tor more than 
Fifty Years, they who loſt any Place at the firſt 
breaking out of the Difference, may regain it by 
Force at any time before the Buſineſs is adjuſted by 
a Peace. 

The Numidians, in Livy (e), pleading Preſcription 
againſt the Carthaginians for a Tract of Land, 
( which bore the Name of Emporia, ) talk to this pur- 
pole; *© That the Right was ſometimes held by the 
* State of Carthage, and ſometimes by the Kings of 
* Numidza, as either had opportunity to ſeize upon 
* it; and that the Poſſeſſion was always in the 
* Hands of thoſe who appear'd ſtrongeſt in the 
Field. 2 | 

When a Peace is concluded, tis eaſie to ſee what 
both ſides are to hold for the future; and then what 
is yielded up by one Party, the other immediately 
acquires with full Right, and hath no need to wait 
for the Title of Preſcription. It any Third Perſon 
lays claim to the ſame thing, he will be ſure to de- 
clare his Pretenſions in good time; and if poſſible, 


lr | . f « g Sas IG | 
- Ihould after a long Period of Time, be fix'd and whilſt the Treaty is in agitation: For afterwards 
* confirm'd, and paſs as lawtul Inheritance. To Warriors will not eaſily be prevail'd upon to reſtore 
1 ich he ſubjoins, that the Title of his Country to what they have won by the Sword, to thoſe who were 
ue, was not controverted heretolore, when a Idle Spectators of the Quarrel (J). 
| r Opportunity was offer d to that purpoſe (d). And 
* ( 3) 1 Crates's Words are, *AAAZ wir 8d" yGivo vuns N, Gt mas N,, Y . dias, Y Tas ve,, nv emyurnmat ο 
ta, , glas, N nu WmAYTAS 4141 vol. | 
4h ) Ann, 6 c. 31. (0) Lib. 17, c. 5. (c) In Zonaras, Tom. 3. ad ann. 354. See likewiſe Herodian, 1.6, c. 6, 
" Add Alberic. Gentil. de Jure Belli, I. 1. c. 22+ (e) Lib. 34. c. ult. ( f) Vid. Grot. l. 3. c. 6. Sect. 7. 
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234 _ Of the Obligations which ariſe 


Cray. XIII. 
Of the Obligations which ariſe immediately from Property. 


J. Every one is obliged to abaſlin from anothers 
Goods. 

IT. Others Goods kept by us are to be reſtored. 

III. Which is 1 

IV. And illufrated, : 

V. Contrafts made about others Goods, are void, as 
ſoon as they are known, 

VI. What is gain?d by anothers goods, muſt be re- 

ored. 
VII. Pa lg Poſſeſſor is not beund to reſtore, if 
the Goods are decayed, or loſt. 

VIII. But he is bound to reſtore the preſent Fruits. 

IX. Aud ſuch, as are ſpent, if he muſt have ſpent 
others of the like Value, 


Aving enquired into the Nature and Origine of 

Property, as likewiſe into the ſeveral ways by 
which it 1s eſtabliſh'd, it follows that we conſider 
thoſe Obligations, which upon the introducing of 
Property affect Mankind, immediately (3) and on 
their own account, without the Intervention of o- 
ther Duties. Of theſe the firſt is, That every Man 
ſhall ſuffer another who is not engaged in Hoſtili- 
ty againſt him, to diſpoſe of his own Poſleſlions, 
and likewiſe quietly to hold and enjoy them; nor 
ſhall either by Force or Fraud, impair, divert, or 
draw them to himſelf. Whence it appears, that 
Theit (2), Rapine, removing of Boundaries, and the 


like Crimes are forbidden by the bare Law of Na- 


2 Euripides (a) ſpeaks excellently to this pur- 
Pole; 


God hates the Violent, commanding all (3), 

To live on what their Honeſt Pains procure ; 

And not to feed their Wants with Mutual Spotls, 
Oppreſſors ſhould be baniſh'd humane Race, 
Unworthy of the Name, One Common Heaven 
Gives Light and Air to Man; one Harth a Scat, 
Scene of Induſtry, where all may ſtrive 

To raiſe their Stock, and ſpread their Fortunes wide; 
But not to rob, or force their Neighbour's ſtore, 
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=: But not them be has neglected to gather 
XI. He is not obliged, who has given away, J 
was given him, but with a diſtindion. 


XII. Abr if he has fold what he bought with a di 


ion alſo. ano 
XIII. How may he recover the Price, who has e 
fold another Mans Goods. ence. 


XIV. Whether if a Man buys another's Goods, bet 
to reſtore them to the Seller? 

XV. He that has anothers Goods, and knows nt t\ 
Owner, may keep them. 

XVI. Whether what's given for a bad Reaſon mf 
reſtored. 
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IT. Farther, When the things of one Man cone 
into the Hands of another without the latter's Faul 
(where under the General Name of things we can 
prehend likewiſe our Right over Perſons, ſo fas 
it may be profitable to us, as the Right of Maſa 
over their Servants,) we are to conſider, whethertꝭ 
thing be ſtill remaining or not. 

As to things which remain, there ariſeth this 
ligation concerning them; That he who is in pol 
ſion of what belongs to us, ought to employ his ut 
moſt ability towards putting it again under our Cm 
mand. Which obligation doth not exert its tor 
till ſuch time as the Party in Poſſeſſion comes t 
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Men, as well as to our ſelves. Titius Obferv, 313. 


c. 9. raiſes great difficulties about it, but in Mr, Hertizs's Judgment not worth repeating. 
(3) Euipides's Greek is,  Mige, 6 OS Thy biay, Vn o% | 


(a) Heben. v. $09, Cc. 


e, ) T 
know that the thing is ours. = A — 
We add, That he employ his utmoſt Ability, c ed n 
do as much as in him lies; for no one can be bum ved, 
ible Perf Is he obligl M e 
to an Impoſhble Performance. Nor is he oblig much to 
to put himſelf to charges in making the Reſtitution; vith anc 
and whatever Expenccs he hath been at on ar tiulg Frincipa 
on that account, he may fairly demand of the Own, e, ti 
and may detain the thing till they are paid. But i Peck to 
enough if he ſignifie, that another's Goods are in ta I feder h. 
Hands, (b) and that he will be no hindrance to te BW him, 
Owner in the Recovery ot them. And theſe Rule — r 
are ſo true, that the Roman Laws forbid Mev “ re 
challenge their own when found by others, I -an, 3 
RO 1 | — f 07 Inter 
Manage 
| | Mr. Barbeyrac's NOTES on Chap. 13.5 1. ; 1 
(1) The Duties which concern Property may alſo be confidered with Relation to the Owner himſelf, who is obliged u idem 
obſerve, according to the uſage of Right, all the Law of Nature, And ſo he'll do very ill to abuſe his Gods in any Mandel 3 * 
which may redound to the contempt of the Deity, or prejudice of his Neighbour. On the contrary, he ought to make ule d 1 ceclay 
them to the Glory of God well underſtood, and to the putting his Laws in practice; and laſtly, ro procure an advantage to on | the + a 
; r 
3 J - ly 
(2) The Roman Lawyers ſay poſitively, that Theft and Robbery are contrary to Natural Right. Furtum eſt contre . bor 
frauduloſa, Iucri faciendi gratia vel ipſius rei, vel etiam uſus ejus, poſſeſſiniſve quod lege Naturali Prohibitum eſt admittere. Piber ale, 
Lib. 47. Tir. 2 De ſuits Leg. 1.8 3, See alſo Lib. 50. Tit. 16. De verb. ſignif. Leg. 42. Salmaſius in his Treatiſe De U“ df Pre | 
Cl 
| erg 
RNS Nν,,tr A Tg, d is agmtyas — ? 
E o . ard ns ov 0 bo. 
Kowdg 0 627 v£2Y05 mem gere tee 5 
Rat 24t, & xe Juua]' «.ram\ngs us Frincip!e 
. T' 4XAoTert wy Nd, und" apaigaonut Gig. a t. l. 0⁰ ar 
We have alſo two fine Fragments of Menander upon this Subject, both of them recited by Clemens of Alexandria Sie. ., be han 
p. 605, 506. and by Euſebius Prep. Evang. I. 13. c. 13. and which are alſo found in Mr. Le Clerc's Collection lately PvP Fefeſſs 1 
They are the more remarkable, becauſe they confirm what I have proved at large, I. 2. c. Note 4 before going 5 £ 
; ; ; , 4. 83. muſſ 03 
may fee by the common Notions of the Heathens delivered in their Plays on the Theater, that to pleaſe the Gods, ue (a) 1"; 
covet other Mens Goods, nor debauch our Neighbours Daughter, or Wife, but be Kind, Serviceable, Charitable, Ce. 705. 5 
| 
; f p 4% c h 

| (5) Vid. D. Lib. 10. t. 3. J. 1. f 3. De ſue tiv. We ſpeak here all along of che nanny ds 
Well-meaning Poſſellor; for the Ubligitions which lie on the diſhcneſt Poſſeflor are open d in another place. See the nt the 8 


graph towards the End. 


A. I} 


, . * 
bs * 
280 ad, * 2 » 


4 


Pie, XIII. 


immediately from Property. 


235 


7x2, without ſome Bargain in order to give the 
Finder Satisfattion (a); whilſt they affirm at the ſame 
me,“ That he who takes up any thing of ano- 
« ther's with a deſign of converting it to his own 
« Uſe, is guilty of Theft, whether he knows the 
particular Owner, or not (b). (c) Yet if I become 
Maſter of a thing upon a Juſt Title, and with ho- 
eſt Intention, I am not bound to call my own 
Right into diſpute, and to give publick notice that 


. 


ich a thing is in my Cuſtody, to the end that it 
ay be challeng'd, if it ſhould happen to belong 
another. For when the manner of my getting the 
pofleſſion was in no reſpect Faulty (1), my Inno- 
mce and Integrity clear me from all Imputation 
{ Guilt in detaining another's Goods, 

This farther Reſtriction is likewiſe to be under- 
od in the preſent Duty; If he who was before 
the true Owner, hath ſtill any probable means leit 
ol his recovering what he loſt; that the Obligation 
e are now aſſerting, may not be thought to over- 
row the Right of Preſcription (4d). 

Il. Now that this Obligation is ſufficiently found- 
ain the bare Notion of Property, appears evident. 
or ſince a perſon may happen, by many Accidents, 
o loſe his hold, and be thrown out of the Poſſeſſion 
what is really his own, our Goods, and eſpe- 


ally thoſe which are movable, would be in a very 
ppcry and uncertain Condition, it when they ſtray 


into another Man's Hands, he might intercept or 
conceal them from us; much more, if he might de- 
tain ſuch a thing openly, and repulſe us with. Vio- 
lence, when we attempted to make good our Claim. 
And therefore as in a State of Communion, tis a 
matter of Right that each Perſon ſhall be allow'd 
to uſe the Common Store as ſully and freely as the 
reſt; ſo upon the firſt appropriation of things, 
when all other Perſons did, as it were, renounce their 
Right to what any one had received as his private 
Share, the diſtinct Proprietors are ſuppoſed to have 
made this Agreement amongſt themſelves (1), That 
he who chanced to be in poſſeſſion of another's 
* Goods, after he knew it to be anothers, ſhould 
*© cauſe it to return to its Owner. For the Power 
and Virtue of Property would be too weak, and the 
keeping of things would require too much = dren 
as well as too much Care and Trouble, it theſe ſtray' d 
Goods were only then to be reſtor'd when the Owner 
made a formal Challenge of them; becauſe he muſt 
very trequently be ignorant which way they are 
gone, or where they are lodge d. 

As to a Man's being bound to reſtore a thing when 
claim'd by the Owner, *tis altogether the ſame caſe 
whether he got poſſeſſion by honeſt or by diſhoneſt 
Means: For this Obligation doth not ariſe from any 
Default, or any Fact of ours, or from any particu- 


lar Covenant made with the Claimant, but from the 
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dicion ſhould prove true. 
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meecture, tor in his Elements of Juriſprud. Vniverj. 


Mr. Barbeyrac's NOTES on 58S 2. | 
(1) The Edition of this Work put out in 1706 adds, after Vitioſi, theſe Words, Aut ſuſpe#i, i. e. Faulty of Suſpicious, words 
00 important to be left out, for if we have the leaſt Suſpicion, that the thing belongs not really to him, who is about to make 
* over to us, we muſt not take it, and it we do receive it, we reduce our ſelves to a neceſſity of reſtoring it fully, leaſt our Suſ- 


Mr. Barbeyrac's NOTES on ;. | 5 

( ) There is no need of ſuppoſing ſuch a general Agreement, as we have proved upon c. 4, 6. The Obligation of reſtoring 
nc Loods of another is as Natural a Conſequence of Property, as it is not to take them. But this Obligation ought to be under- 
od n ſuch a Manner as not to deſtroy the Rights of an honeſt Poſſeſſion, or a Putative Property, which as I have be fore ob. 
ſerved, $ 8. Note 3. produces the ſame Effect, as a Property more real, and inconteſtable, ſo long as the real Owner appeats not. 
This neither Grotius, nor our Author, nor any other, that I know of, were aware of, and therefore have been puzz'ed very 
much to determine ſeveral Caſes, which have faln in upon this Subject, and ſo many times their Solutions were inconſiſtent one 
with another, which proves ſufficiently that their Principle upon which they argued, was not ſound. I ſay then, that one of the 
Frincipal uſes of our Goods being ro Trade with all, and that uſe requiring, that the honeſt Poſſeſſor ſhould be reputed in all te- 
Ipett, the lawful Proprietor, ſuch a Poſleflor can be obliged to reſtore only what is in Being, i. e. what he has not parted with, 
"Or 15 m any manner periſhed, for he then has nothing and ſo can reſtore nothing, as our Author himſelf acknowledges, in te- 
ipett to what is given away, or ſold again, as it was acquired, and to what is ſpent or loſt, Moreover, all that the honeſt Poſ- 
leſor hath done, or performed, as ſuch, upon the account of the Goods of another, which he believed his own, is as valid, as 
5 him, as It he had diſpoſed of a thing to him, of whom no other Perſon can claim any thing, and the Profit, which might re- 
— co him by ſuch Goods, while he was in the Poſſeſſion of them, or when he parted with them, belongs to him by Cons 
"uence, For as he was, and ought to he ſuppoſed the true Proprietor, the Rights and Profits of the Property did abſolutely 
| accrue to him, fo long as he had no reaſon to ſuppoſe otherwiſe, And then it the ancient Owner recovers his Goods, he begins 
„a, 45 we may ſay, at a new Expence, to follow his Buſineſs. The peaceable enjoyment of the honeſt Poſſeſſor, is as a kind 
gnum, which has interrupted the power of the true Proprietor, but ſeaſes to the Putative Proprietor the effects of his 
|, ment, while he was in full Authority, This being agreed on, we may fee in my Judgment, how far the Natural Obliga. 
- 2 reſtoring the Goods of another extends, when Men have had an honeſt boſſeſſion with a juſt Title. If he hath diſpoſed 
nem by any Good, and irrevocable Act to a third Perſon, who has honeſtly received them, he is only obliged to aſſiſt, as 
"pk can the Old Owner to make him, who has wrongfully taken and retain'd his Goods, to give him Satisfaction, and 
. 8 4c to the New Poſſeſſor the Right of the true Proprietor, that he may do what he ought in the Caſe, But if the thing 
A 4 the hands of the honeſt Poſleſior, or he has got the Poſſeſſion of it without Charge, or it has coſt him ſomething. In 
et Cafe, as when a Perſon has obtained a thing by Free- gift, or has found a thing, he eught to return it fairly and readi- 
demand, at leaſt, if it has occaſioned no greater expence to him than is made up by the keeping of it. In the 

ay the has bought it, or taken ir to pawn, it is juſt, that the true Owner, who would recover his Goods, ſhould re- 
of Pret 'onelt Poſſeſſor, what he has given, otherwiſe he may keep the ching, and if the other do not redeem it before the time 
© prion 1s come, it then entirely changes the Owner, ſo that the firſt can have no Title to it. By theſe Principles it is 
ccermne clearly all the Queſtions, which can concern this Matter, as we ſhall ſee in the Notes upon the following Para- 

cre | ſhall reftifie our Authors Notions. Although he is not of the ſame Sentiments with Grotius, yet he reaſons in 
8 to the Notions of that Great Man, whole Authority ſeems to overſway him here. This I mention not by meer 
which was the firſt Work, that I attempted to comment on, he rook no. 


3 wcrknelt ot Gretiug's Opinion, and determines it in ſuch a Manner, as can't be well grounded bat by ſuppoſing the 
16 "IA = * | have diſtinctly eſtabliſhed, for he ſays, That as yet the Civil Laws of ſeveral People permit any one to take his 
0 te honeſt 0 fle finds them; nevertheleſs, if we conſider Natural Right, the true Proprietor may not take it immediately from 
* Pofeftor 1 , though he may from the Perſon, who deprived him of his Goods; for, adds he, why ſhould the honeſt 
; nat © It, ot be proſecuted more than the true Owner, ſeeing tis not his Fault, Lib. 1. Def: 5- $ 25+ P. 77+ 78+ 

4) [7 : 

97 19 © Lib, 47. t. 2, J. 43. 1 9. D. de furtic. Lib 19. . % L 18. D. de Præſeript. verbs 2 Lib. 12. t. 5. J. 4+ ſ, 8. D. de cond. 
„ 100 «nd by the bet (6) Fiſephus Antiq. IV. c. 8. He that takes up Gold or Si ver in the Way, let him ſeek out the Perſon who loſt it, 
_ of gains. p, P. of the CMer, let him reſtore it in the ſame place where 'twas found; and let him be perſwaded, that tis à very ill way 

the = fb bes enrich himſelf by the damage of othe's. 


Above cited. 


(e) Concerning this, ſee c. 6, I. 12, (4) Comp, Gret, 


16 9 2 thing 


Of the Obligations which ariſe 


thing it ſelf ; or rather from that general Covenant 
made with the Claimant, but from the thing it ſelt; 
or rather from that general Covenant to this purpoſe, 
which we ſuppole to be the neceſſary attendant of 
Property. He then who obtain'd the thing honeſtly, 
is barely oblig'd to make Reſtitution ; but he who 
procur'd it diſhoneſtly, beſides the neceility of Re- 
{titution, hath likewiſe contracted a Guilt, and is 
on that account, liable to Puniſhment. Gecod Faith, 
or honeſt Intention, doth then ceaſe, at leaſt, in the 
Court of Conſcience, when a Man hath full aſſurance, 
that what he holds belongs to another (a). Though 
*tis enough to ſecure him trom humane Puniſhment, 
if he were thus well-meaning and ſincere only at his 
firſt entring on the Poſſeſſion. 


mn. — 
Book IV. Cr 

| un — 
Province had taken it away, and preſented it to, om 
in his own Name, he immediately gave back . 
Horſe to the Poor Woman; and having no othe; * C ol: 
hand from his own Stable, was content to bel f 1 
of the next he could borrow. Which, they tell u Goods 
was the riſe of that Cuſtom which afterwards n zmone 
tain'd, for the Emperors to carry in their Inis, nartic 


reat number ot Horſcs, for Supplies in cas. 
fluch Accident (d). wy tured... 

The Example of the Spartans, whichGrotzus menticy 
(e), who condemned their General Phebiaas jor 1 
ing on the Cad mean Fort, and yet {till kept the Pac 
in their Hands (f), doth not come up to cur Point 
For they were, no doubt, injurious and Cithong 
Poſſeſſors, and therefore were bound to Reſtitutiy 


any W 
rich 
1 7 

die 8, 


IV. This is confirm'd and illuſtrated by the Di- by another Principle. Nor is the Story of Alg As 
vine Law it ſelf, Deut. XXII. 1, 2, 3. And leſt any Ju, and Q. Ho tenſius more proper in the pre i g, 
ſhould imagine that the Duty there enjoined is to Queſtion, as 1 (g) gives the Report: © n a Diſe 

. . * 5 * 6 a W . bs 
be paid to Friendſhip only, 'tis expreſſy added, * Perſons, Jays be, brought out of Greece to Ri br the 
Exod. XXIII. 4. that the ſame ought to be pertorm'd © Forged Will of L. Minutzus haſelius, a very Val t) wiz 
to an Enemy. f : * thy Man; and the more caſily to carry their Poit tie in 

Joſephus (b) hath given us this Gloſs on the Law © put down M. Craſſus, and Q. 1 two wie Pl 
which we are now mentioning : “ It any Man © had the greateſt Power and Intereſt in the ye D. 
«* (ſays be) find Gold or Silver in his way, let him © as Joint-Heirs with themlelves. The two Gee celle 
D ſeek out the Party who loſt it, an! reſtore it by * men, though they ſuſpected the Deed to be Cu The 
: the Hands of the publick Cryer, in the very place ** terfeit, yet relying upon their own Innocence ot" < D. 
x where he took it up, judging with himſelf, that © the Matter, did not refule to make this finall V poſeth 
* no Advantage can be good, which ariſeth from a- * vantage ot the others Wickedneſs. What the RW Ma 
4 nother's Damage. The ſame he muſt do with re- © Is it encugh that they appear to have had noh lite 
- gard to the ſtray Sheep and Cattle he meets with © in the Fact? I am not of that Opinion: Fart „ 18 4 
© in the Deſart. If he cannot preſently find out “ certainly is to be cenſur'd as Unjuſt, who, ut ted 
w the Owner, let him retain the things in his own © only forbears to drive off an Injury from anti the 
x Cuſtody, calling God to witneſs, that he intend- “ but aids and encourages it. Here the Gentlena — 
: ed not to make a Gain of what belong d to his had as great a ſhare in the Crime of Forgerr, . ad 

Neighbour, Yet the Mortal Hatred which the Receivers are ſaid to have in that of Thett; nM dcm, 
Fewiſh Nation profeſs'd againſt all others, afterwards much as they a yprehended themſelves to have be ot whic 
turn d this Natural, into a Civil Law, to be put in put into the Will for no other Reaſon, but that the I have | 
practice only towards their own Country-men (c). Name and Authority might protect the Authorsd (2) © 

One ot the moſt remarkable Inſtances of Reftitu- the Cheat. 
tion which Hiſtory aflords, is that of the Emperour From the ſame Head we may diſcover the Ct AYR, 
Theophilus, Who when a Woman cry'd after him in ſtom of awarding Wrecks to the Prince (1), 0r nant 
his Progreſs, and claim'd the Horſe which he rode, the State, to be diſagreeable to Equity (b). AB « 3- \ 
finding upon enquiry that the Governor of a certain may likewiſe gather the Abſurdity of that Pracuc IN - 

a : 
a debt or. 
bs 8 . 
ene 
: Mr. Barheyrac's NOTES on 4. . — 

(1) See Mr. Hertius's Note on that place, and his Diſcourſe, De Superioritate Territoriali, & 58. in the II. Tom. of h's Cee 
ment. & Opuſc. There are ſome places in Germany, where the Preachers ſcruple not ro pray to God in the but pit. that he w et. 
make many Shipwracks upon their Coaſts And Mr. Thomaſius maintains, that neither theſe Prayers, nor the Cuſtom it (cit it e . 
ablolutely unreaſonable, or diſagreeable to the Rules of Charity or Juſtice, for though, as he ſays, in the time of the Wg e. 
there is no defign to abandon utterly what is caſt away, yet there is no hopes ordinarily of recovering it, and we kno" 1 4) 
there is as much rea ſon to fear that the Goods are utterly loſt, as if they had been caſt into the main Ocean: Beſides, the Ota Publ c 
of the Coaſts may, at the place, where he has a Right to demand Cuſtoms of Strangers, uſe all means to repay himfe!f for in pub! 
Expences he is at in maintaining the Port and Shore. We may add to this, that it is often very hard ro know whoſe Goods 1 Princip, 
Merchandtzes thoſe are, that the Sea throws upon the Shore. So that they are a kind ot Alluvions, which by the Right of i (5) 
TIONS, 15 2 law ful way of getting. The Publick Prayers made on this Subject ought not be underſtood, as if they bepged 0! 55 I! we f 
that he would make a great number of Shipwracks, but only, that he would cauſe that the Sea thou!d nor rerain the G00 means 
caſt into it, but diſcharge ir ſelf of them by caſting them upon their Coaſts rather than any other, for what reaſon is there 14 ings 
us to ſuppoſe, that ſuch Holy Church-men ſhou!d every day beg Gods help for a thing contrary to al! Natural Right; or 7 ©" ed by 
that ſome of their Brethren ſhou!d not Charirably adviſe them of ſuch a dereſtable Sin, which they had been guilry of 19 100g! . 
time: Theſe are the Reaſons ot the Author, of whom he ſpeaks, which he delivers in his Diſcourſe, De Statuum Inreru 800d 0 
Rate Legiſl toria contra Jus commune, printed at Hall, ia 1703, $ 42. The manner in which he juſtifics the Prayers fo mimte, {pear 
ly abſurd, (to ſpeak no worſe of them) would make us believe that he 1s not in earneſt, and that he diverts himſe't wich m in us 
want of Conſcience in the Clergy, As for the Confiſcation of the Goods belonging to ſuch as have ſuffered Shipwrack, ff „ as 
priecors who caſt them away, do not look upon them altogether loſt, but that they reſerve to themſelves a Right of chan maune 
them, if ever they happen to be caſt upon the Shore, as they know it often comes to paſs. See above, c. 6. 5 12. And t 1 Ne ha 
by theſe Misfortunes, that the maintenance ot Ports and Shore ought to be upheld: The Toll would be too Exorbitant 40% * "Our 2 
ous; ſuch as looſe their Goods would at this Rate pay for thoſe that have the good luck to ſave them, and get to the enn ind, t 
their Voyage. Thar it is no leſs a Shipwrack, than if it happened in the main Sea, as Mr. Thomaſins ſays, ſhews plain enoug ar ol 
trivolous the Pretence of making Satisfaction is, and the difficulty of knowing the true Owners of the Merchandizes, which 9 Ars 

| | Een "Oi * 

(a) Vid. Lib. 16. t. 3. 1. 1. Sect. ult. D. I. 2. J. 3. l. 4 depoſiti, vel contra. 5) Antige I. 4. c. 8 (e) vid. Sele! Pp 
J. N. & G. Sec. Hebr, 1, 6. c. 4. / Grot. in Annot. ad d. I. Sect. 1. Add. Polyb. 1. 5 3 2 8 (d) Curopa'at, 6 ©) , (a) 
Conft a''t. & Cearen, (e) Ubi Supra. n. 3. (f) Plutarch & Cornel. Nep. in Pelapid, (e) Off. 3. c. 18. 00 | 4) Se; 


Got, J. 2. C.7. f. 1. & Bzeler, ad d. l. Fac. Go hf ed de Imperio Maris, c. 11. Fo. Loccenia de Jure Maritimo, 


L 1. c. 7 bf 


Bain. de Re pub. l. I. c. 12. Graminnd Hiſt, Call. Lib. 15, and others, 


immediately from Property. 
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Char. XIII. 


me Countries, by which the Stolen Goods when 
hen diſcover d (2), are not reſtor ꝗ to the Owner, but 
re claim'd by the Publick Treaſury (a). 

v. Inaſmuch as this Engagement to reſtore the 
Goods of others ariſeth from a General Agreement 
amongſt all Mankind, a Bar 1s hereby put to all 
articular Contracts made about a thing which 1s 
ny way kept from the true Owner; the effect ot 
ich is, that when the thing is known to be ano- 
ters, any Bargain about the conveying it to a third 
party, becomes Null and Void (1), And this too is 
the Ground of Diegenes's Jeſt vn two Thieves, one 
o wiich had plunder'd the other; © One (be ſaid) 
„had ſtolen ſomewhat, but the other had loſt no- 
* thing (C). 

As to that Law of the Digeſt (2) produc'd by 
licgler (c), to prove that a Contract made after ſuch 
a Diſcovery, is not always evacuated or hindered 
by the force of Property, it is really no prejudice 
t) what we now afſlert : For in the caſe there alledg'd, 
tie intereſt of the Creditor is more concern'd that 
the Pledge ſhould remain ſafe, than the Intereſt of 
tie Debtor who owns it; and the Debtor cannot 
challenge the Pledge, unleſs upon Payment (d). 

The Judgment ot dp; nus, in the ſame place of 
the Digeſt, upon the other Caſe which he there pro- 
poſeth, doth not to me appear Satisfactory. © A 
* Man caſt for a Capital Crime, ſays he, hath depo- 
* ſited an hundred Pounds in your Hands; the Man 
* is alterwards tranſported, and his Goods confiſca- 
* ted; the Queſtion is, Whether you ſhall reſtore 
* the hundred Pounds to him who gave it you in 


eos 


in {0 


“Charge, or whether you ſhall pay it into the Trea- 
* ſury? It we regard only the Law of Nature and 
* of Nations (3), the Money is to be given back (4), 
* to the Party who committed it to your Truſt; it 
* e conſider the end of Civil Government, and the 
Rule and Method of Poſitive Laws, you ought 
* rather to throw it into the Publick Stock. For 
ce he who hath deſerv*d ill of the whole State, ſhould 
be left to ſtruggle with Poverty too amongſt his 
* other Inconveniencies, that his Example may de- 
te ter others from offending, | . 

But indeed, ſince Sovereign Rulers have even by 
the Law of Nations a Power to puniſh Criminals in 
their Fortunes and Eſtates , when ſuch a Penalty is 
juſtly decreed againſt a Malefactor, tis agreeable to 
the very Law ot Nature, that all his Goods ſhould 
be forfeited to the Government. Yet that the Con- 
fiſcation of Goods ſhould attend any one particular 
Crime rather than others, is purely owing to the 
Appointment of Poſitive Conſtitutions. The conſi- 
deration of that Benefit which accrues to the Pub- 
lick from Penalties duly inflicted, ( the Reafon urg'd 
by Trypboninus) did indeed ſhew that ſuch a Penal 
Sanction ought to be approved of; but it was not, 
properly, the cauſe why the (5) Treaſury ſhould have 
the advantage of the Criminal, as to challenging 
the which he had lodg'd in other Hands. For by 
the Sentence of the Court all the Right and Proper- 
ty of the condemn'd Criminal over his Goods was 
taken from him, and conferr'd on the Government; 
and conſequently, what he formerly gave in Truſt, 
is to be deliver'd back not to him, but to the pub- 


| aebitori, nauta teneb / tur, 


% Se . 
| dee a full Inſtance in B. XVI. t. 3. I. 31. 1. 1. D. depoſiti vel contra. 


der caſts up, proves only, that they ought to be adjudged to the firſt Comer, without examining, if there be reaſon to demand 
them, and if the Owner can't be found, if they belong to the Lord of the Country as firſt Occupant: In a word, The Cuſtom 
ot which we are ſpeaking can't be juſtityed, but by ſuppoſing that Property is loſt wit h actual Polleſſion, an Hypotheſis, which 
I have ſufficieutly confured above, Chap, 6. $ 1. Note 1. 

(2) See 1.3. c. 1. $11, Note 3. foregoing. | 


Mr. Barbeyrac's NOTES on S 5. | | | 
t) This is only when there is no honeſt Intention. But when the contract is performed already, before we are aſſured, that 
the thing belongs to another, we neither can, nor ought to break the Bargain. And the Ancient Proprietor hath nothing to do to 
11 his Goods of him, who is not in Poſſeſſion of them, and had a full Right to diſpoſe of them, as I have ſhewed above, 
3. Note 1. 
(2) The words are, Item Pomponius, I. 34. ſcribit parvi referre res noſtras, an alienas intulerimus, ſi tamen noſtra inter ſit ſulvas 
elſe. Etenim nobis mag is, quam quorum ſunt, debent ſolvi, & ideò fi pignori merces accepero (ob pecuniam nauticam) mihi magu, quam 
1 ante eas ſuſcepit, Digeſt. Lib. 4, Tit. 9. Naute, Caupone s, Stabularii, &c. I. 1. 8 7. 
(3) Incurrit hie, c alia inſpectio, & binam fidem inter eos tantum, inter quos contratum eſt, nullo extrinſecus adſumpto æſtimare 
beams, an reſpedlu etiam aliarum Perſonarum, ad quas id, quod geritur, pertinet, exempli loco, latro ſpolia que mihi ubſtulit, po- 


* 


t apud Serum inſcium de malitia deponentis, utrum latroni an mihi reſtituere Seius debeat? Si per ſe dantem, accipientemque intuemur, 
eit bong fides, ut commiſſam rem accipiat u, qui dedit, ſi totius rei aquitatem, que ex omnibus perſonis, que negatio iſto continguntur, 
F Impletur, mihi reddenda ſunt, quoi (tor jo we muſt Read with Gritins ) fat ſceleſtiſſimo adempta ſunt, & probs hanc 1 juſtitiam, 
2 pe um u'q, ita tribuit, ut not diſtrahatur ab ullius perſons juſtiore repetitione, Digeſt. I. 16. t. 3. Depoſiti vel contra, eg. 31. 51. 
el. 3. c. 6. § 12. at the end atoregoing. 


(8) Reus capita'is Fudicii depoſuit apud te centum libras, is deportatus eſt, bona ejus publicata ſunt, utrumne ipſi hec reddenda an in- 
% = deferenda ſ nt; ſi tantum naturale jus, & Gentium intuemur, ei qui dedit, reſtituenda ſunt, ſi civile jus, & Legum ordinem magis 
winch icum deferenda ſunt. Nam male meritus publice, ut exempla aliis ad deterrenda maleficia fit, etiam egeſtate laborare debet. Ibid. 
1 ( ? 3 See Mr. Noodts Probabil'a Juris, l. 3. c. 2. As to the thing it ſelf, there ought, as T think, ſome diſtinction to be made, 
de Ipeak of a truly wicked Perſon, who is guilty of Enormous Crimes, and who appears to be hardened in Sin, *cwill be a 


deins 6 . , . . , . N 
..- tO make him go on in his evil Courſes to reſtore what he has intruſted us with. But if the Criminal be condemned for 


w 8 a are not Evil, but only as they are forbidden by the Laws; or it ſome violent Paſſion, Temptation or Habit, aſſiſt- 
'n my Jud emper, has hurryed him into the. Commiſſion of an Action heinous in irs Nature; we may nor only, but we ought, 
8900 n to reſtore our Truſt faichfully to the unhappy Perſon. And in this he doth nothing contrary to the Duty of 4 
Appen ron or the end, and deſign of the Laws, which puniſh with a general Confiſcation of Goods, requires thar all that 
u his 1 be diſcovered, ſhould be confiſcated, but it doth not require that every one ſhould go and declare what he has 
e pot? clonging to the Criminal. This were to enlarge the ſeverity of the Law, whereas it ought to be mitigated, as 
ines 0 and if it expreſly Commands, that none ſhall conceal any thing that is his, it ought to be interpreted in ſuch a 
the bs of Ply, that he thall be guiltlels if he undergo the Puniſnment to be inflicted on ſuch as have the Courage to run 
vont and eben an unhappy Perſon, The Tyes of Relation and Friendſhip, which it is the intereſt of the publick to ſa- 
ind, chat b. make this inter pretation Reaſonable, ſince it is common to truſt a thing with a Relation or Friend, and if he 
wut ought 3 che thing encruſted to him into the Treaſury, he deprives Children or other Innocent Perſons of a thing, 
''d foever the ns cend to them, how great a Criminal ſoever the Offender may be, whoſe Goods are confiſcated, and how hor- 
bum in Conſe; rimes, which have brought this Puniſhment on him, there is no humane Law can be ſo underſtood as to oblige 
hive Aon ence to diſcover the Secrets, or betray the Intereſt of them, who ought to inherit the ching encruſted to us, and 
© nothing to deſerve to be diſappointed ot ir, 


la) Vi | 
, 14) Vid. Ant. Matthe, de crimin. tit. de ſurtis, c. 4. f. 4. 


(e) Ad. Grot. d. J. Set. 1. 
lich 


() Diaz. Laert. 1.6. ſ. 34. 
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Of the Obligations which ariſe 


Boox Id. 


lick Receivers. Becauſe all kind of Property, whe- 
ther it ariſeth from Poſitive Ordinances, or trom 
the Law of Nations, hath this effe& amongſt others, 
That he who is in poſſeſſion of any thing over which 
the ſaid property extends, ſhall be bound to re- 
ſtore it to the Party who at preſent appears to be 
the true Owner (6). What Demurs and Exceptions 
the Law of reſtoring things given in charge admits 
in other Caſes upon account of particular Circum- 
ſtances, is frequently ſhewn by Authors. Vad. Cz- 
ceron. Off. 2. c. 25. en de Benef. I. 4. c. 10. Am- 
broſ. de Off. I. 1. c. ult. To which may be added 
what Poly lius (in excerpt. Hire/ t. p. 172.) reports 
of Ariarathes King of Cappadocia, who having reco- 
verd the Kingdom from Orophernes, demanded of 
the Priexians the torty Talents which Creplernes had 
put into their Hands; and upon their refuſing to 
deliver them to him, tell upon their City with Fire 
and Sword, in Pelylius's Opinion very unjuſtly. Tho' 
this Acticn of Ariarathes may be commended, it we 
firſt ſuppoſe that Oropber nes had injuriouſly depriv'd 
him ot his Crown. 

Upon this Natural Obligation to Reſitution, the 
Compilers of the Civil Law have built a great num- 
ber of additional Rules (a). And this too 3s the 
Ground of claiming by Judicial Proceſs (7), what 1s 
detain'd from us, together with all the Actions which 
border on that Claim; and in ſome ſort, the Aon 
of falſe Debt (8); the Aon for Recovery of what 
we have given (9), either upon ſome Reaſon, which 
Reaſon hath not been made good, or elſe upon no 
Reaſon at all (10). Though theſe Actions are ſaid 
likewiſe to depend upon a kind of imaginary Con- 
tract (11). For when we deliver a thing without in- 
tending it for a matter of pure Bounty, it is ſup- 
—_ to be given by the one Party, and receiv'd 

y the other on this Condition, That it ſhall be de- 
livered back, in caſe there appear no Reaſon why it 
was given. 

What hath been ſaid about the Reſtitution of the 
main Thing or Subſtance, extends likewiſe to the 


Fruits or Profits of it, ſuch as are now remainin 
fo much ſtill being deducted as amounts to the 
Charges of producing, 3 or preſerving them 
VI. But if what we have honeſtly gotten, thous; 
really belonging to another, hath been as honeſt 


ſpent, then it ſeems moſt agreeable to Natural Equi 


ty, that we ſhould not pay the whole Value d i 
to the Owner, but only the Advantage they brows}! 
us, or ſo much as we were made the richer by it; 
provided ſtill that the Owner hath not been recy;. 
ted for what he loſt, ſome other way. For it the 
neſtly acquire and conſume what was ſtollen frog 
you, when you have already received full Satis. 
ction from the Thief, you can then demand nothing 
of me, how much ſoever I have been a Gainer by 
my Bargain. The ground and reaſon of ti 
Aſſertion is not ſo much to be taken trom the tn 
of Property (b), (which was eſtabliſh'd that tra 
Man might, according to Proportion, enjoy his cum 
whereas he who gains by what is mine, hath mor 
than his Proportion, as I on the contrary have le} 
as from the following Conſideration z That a thine 
in which I have not loſt my Property, either by ny 
own tree Conſent, or by Detault, or by the Rightd 
War, ſtill belongs to me; as doth likewiſe all tie 
Fruit and Product of it. When ſuch a thing ther 
fore hath fallen into another Man's Hands, who had 
made an Advantage by ſpending it; his Honeſty al 
good Intention ſecure him indeed from all Guilt al 
Cenſure; yet he can on no Pretence with-hold te 
Profits when I lay Claim to them (1), becauſe thy 
are to be look'd on as the Reſidue, or the ſurviving 
part of the thing, at leaſt they are the proper a 
neceſlary Fruit proceeding from it. Hence tis ous 
of the moſt common and proverbial Sayirgs ( 
That no Man ought to gain by another's Loſs: That 
by ſuch a Loſs as he did not himſelf procure eithe 
by his Conſent or Default, ſo as to be the cauſe d 
the Damage, or to have it any my imputed to him: 
For it can be no Sin in me, to take an Occaſion d 
Advantage irom the Loſs or Damage of mother (N 
W 


— 


Mr. Barbeyrac's N 


— —— 


OT ES on S5. 


(6) There are, adds our Author here, other caſes, in which the Law, which commands to reſtore our Truſt, admits of Ex 
ceptions, as when a Man who has put his Sword into our keeping, becomes delirious, and then comes to demand it, ot when he 
that hath put a Sum of Money into our Hands, raiſes War againſt the State. 

(7) Rei Vindicatio, See Digeſt. I. 6. t. 1. and what I have ſaid above, c. 9. 5 8. Note 4. 


(8) See above, l. 3. c. 4. 55. Note 4. 
(9,) See Chap. 9. of this Book, 5 4. Note s. 


(10) Condit is fine cauſa, is when we promiſe or give a thing for a Cauſe, which is ſuperſeded, or upon a Condition, whicl 
was never performed, as if one receives a Portion in order to à Marriage, which was never accompliſhed, but was diſannullec. 

(x1) In the Opinion of the Roman Lawyers there is no obligation to another, which is not founded on the Conſent of bin, 
who is bound by it; when there appears no ſigns of a Conſent in certain things, wherein Men are nevertheleſs obliged, the 
ſuppoſe ir, and call it a Quaſi-Contra. But in all the-caſes that they alledge on this Occaſion, and which reſpect the Maaß 
ment of anothers buſineſs by Commiſſion; the tranſacting of Publick Affairs in Secrets; the Adminiſtration ot a Guardianll'p; 
the Addition or Accepration of an Inheritance, and the Payment of a thing not due, In all theſe Caſes the Obligation proceed 
either from a Tacit Agreement, properly ſo called, or from a poſitive Law, or from ſome Maxims of Moral Equity oni, 
there is no need of feigning the formal Conſent of a Perſon, wholly iznorant of what paſſes, See what I have ſaid above, .. 
c. 4. $ 2+ Note 3. and Iaſtitut. J. 3. t. 28, De obligationibus, que quaſi ex contraftu naſcuntur. 


Mr. Barbeyracs NO ES on S6. 


(10 He may very well diſpenſe with it, ſince as I have ſhewed above, & 3. Note 1. all the time that he was the honeſt Fol 
ſeſſor, he acted as Maſter, and ſo was really, ſo that the Profit he had from ir, was a Part or Revenue, which came from ti 


the 


Goods of another, but was an Acquiſition made by Virtue of his Right of fofleffion, and it ought to remain his with fo mat 
the greater Reaſon, becauſe tis almoſt always, one way or other the Fruit of his Induſtry. 


(2) The words of the Digeſt. are, ure Nature «quum eſt neminem cum alterius detrimento, & injuria fieri locupletiorem- 
(3) Demades, the Athenian, condemned a Man of his City, who proſeſſed an Art of ſelling things neceſlary ſor Fune 
er precence of taking roo much Profit, and becauſe that Profit could not be compaſſed but by the Death of many Men. 
udgmenc ſeems to have been il] given, becauſe he made no Profit but by ſome Man's Damage, and by the ſame Reaſon 
— be condemned. The Merchant can't manage his Buſineſs b 
neſs 


rals ut 
$ 


all gail 


, \* 
ut by corrupting of Yourh, the Husbandmen does his by the c 


of Corn, the Builder by pulling down of Houſes, the Officers of Juſtice by Law-Suirs and Quarrels, the Graudure and C 


ing of the Clergy ſupporred by Mens Deaths and Vices, no Phyſician is much pleaſed with the Health even of his French ever 
At cient Greet Comedian ſpeaks, nor a Soldier with the Peace of his Country, and ſo of the Reſt. one 


s, 25 40 
And which is worſe, 


(a) Via. 1, 25 t. 2. I. 28. O. de 2. rer. amot ar. 


. 


(5) Vid. Grat. I. 2. c. 10. ſ. 2. 
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immediately from Property. 


239 


nen it was not of my own procuring (a). It 
« obſervable that in the Books of the Roman Laws 
many caſes are determin'd according to the Equity 
of this general Rule (4), with ſome difference trom 
the oa Tenure and Strictneſs of the Letter. 
Vid. Inſtit. Iib. 4. tit. 7. Upon the ſame Foundati- 
on the Action which rg term (5) de in rem verſo 
ems to depend. Vid. D. lib. 15. tit. 3. 2 

VII. From the Rules already propoſed may be 
drawn a ſatisfactory Deciſion of many Points ulual- 
ly controverted as well by Lawyers as Divines; 
which we think it may be proper to tranſcribe out 
of Grotivs : Firſt, © He that honeſtly and inno- 
« cently gains Poſſeſſion of what is anothers, (for 
& of him only we would here be all along under- 
* ſtood ; inaſmuch as the diſhoneſt Poſſeſſor doth not 
„only ſtand oblig'd on account of the thing it ſelt, 
but is farther obnoxious by his own Crime:) So 
& Jong as he continues in this Integrity (b), is bound 
to no Reſtitution, in cafe the thing periſh or be 
* Joſt ; becauſe he neither enjoys the Subſtance, nor 
any Fruit or Advantage of it (c). We add, That 
he doth not ſtand nes. , though it ſhould have hap- 
pened to periſh by his Default: For his honeſt In- 
tention was to him in the rw of Property (1). 


N 


. 


K. . A. £5 — 


— 
** 


VIII. Secondly, Such a Poflcflor through ho- 
* neſt Miſtake, is bound to reſtore not only the 
thing it ſelf, but likewiſe ſuch Fruits or Pr. ducts 
of it as are ſtill remaining; becauſe, in Natural 
Eſtimation, he that is Owner ot the thing, is 
** Owner too of the Fruits (4). Yet here they do di- 
* ſtinguiſh between the Fruits of the thing, and the 
Fruits of the Man's own Labour. Grotzus is of O- 
* pinion, That the former only ought to be given up, 
«© and not the latter; becauſe theſe are not due to 
the thing it ſelf, though perhaps they could not 
* have been procured without it. Others think 

that even the latter Fruits ſhould he reſtored, and 
alledge a Law of the Code (e) in favour of their Aſ- 
ſertion (1). And indeed this Judgment ſeems to 
come neareſt to the Rule of Kindneſs and Humani- 
ty ; provided this Clauſe be ſubjoined, that the ho- 
neſt Poſſeſſor may in this Caſe deduct, as well the 
Expence which the thing hath put him to, as a due 
reward for his Labour (F): As likewiſe that to pre- 
vent troubleſome Suits, the Proprietor upon claim- 
ing his own ſhould not be too raking and greedy, 
ſhould not (as we ſay) ſweep Duſt and all : For aſter 
the Buſineſs hath been qualified by theſe two Alle- 
viations, it will ſeldom happen that the honeſt Poſ- 
ſeſſor ſhall have much to give up out of the Advan- 
tage he made by his own Induſtry. 

IX. Thirdly, © Such a Poſſeſſor is bound not on- 
“ly to reſtore the thing, but likewiſe to ſatisfie for 
* the Fruits which he hath ſpent (1), it it appear, that 
& he would have ſpent as much otherwiſe (g): For 
«* he is judged to be ſo much the richer, whilſt by 


one would ſearch themſelves he'd find that our Wiſhes inwardly are for the moſt part raiſed and ſupported by the Expence of a- 
gother, which beiog confider'd, it comes into my Mind, that Nature does not in this ſwerve at all trom her general Courſe, for 
Ihyßcians hold that the Original growth and increaſe of every thing is the Alteration and Corruption of another, for as Luci et ius 


Continuo hoc mors eſt illius, quod fuit ante. 


This Chapter of Montagnes Eſſays, to which the Author refers us, and which is the 21th of the firſt Book was ſo ſhort, that I 
thought, that the Reader would no more grudge to read it, than i have done to copy it out. See Seneca de Benef. J. 6. c. 38. 


e Now a Proprietor though he loſe his Goods through 
h hisown Neglect (2), yet is thought to ſuſtain ſufficient 
d Damage by the Loſs, and is liable to no farther Pu- 
d niſnment: But we are to pronounce otherwiſe, if 
che Perſon in Poſſeſſion, underſtanding the thing to 
be anothers, voluntarily made away with it to a- 
; void Reſtitution, 

ie 5 
0 

Z 

& lays, l. 2. v. 752. 753. 

d Nam quodcunque ſuis mutatum finibus exit 

n: 

a 

9 ſrom whence 'tis almoſt all taken. 

1 (4) See Examples of this in Grotius's B. 2. c. 10. ſ. 2. n 2, Ce. 


(1) This Approbation of the Author is remarkable, 
Principles of his Deciſion of the following Caſes. 


(5) The words are, Quod cum eo, qui in alierd poteftate eſt, negotium geſtum eſſe dicitur, & Digeſt. 1.15. t. 3. De in rem verſo. 


Mir.;Barbeyroc's NOTES ont 7. 
u 


t he ſaw not the Conſequences of it, and it follows from all the other 


(2) The Ronan Law a'ſo diſpenſes with the honeſt Poſlefſor in reſtoring what is loſt, through his Negligence, and what he has 


| conſumed, or laviſhly ſpent, believing it was his own, Quemcunque igitur ſumpt um fecerint ex Hereditate, fi quid dilapidaverunt, 
, perarderunt, dum re ſua ſe abuti putant, non preſtabunt, Digeſt. I. 5. t. 3. De Hareditatis Petitione, |. 25. $11. Sicut autem ſumptum, 
en fecit, deducit, ita fi facere debit, nec fecit, culpe bujut reddat rationem niſi bone fidei poſſeſſor eſt, tunc enim, quia quaſi ſuam 
: Rem neglexit, nulli querelæ ſubjectus eſt ante petitzim Hereditatem, Ibid. leg. 31. $ 3. Mr, La Placette nevertheleſs in his Treatiſe 
t Beſtitution, J. 4. c. 5. p. 257. adds this Reſtriction, at leaſt, if there be no fault in the Getter. Indeed this appears more a- 


; reeavle to the common Principles, but yet we may diſcern from hence that thoſe Principles are not ſound, 

2 | Mr. Barbeyrac's NOTES on 8. | 

1 h (1) The truth is, the honeſt Poſſeſſor may keep both, as belonging to him by a full Right according to the Principles that we 
ge we above eſtabliſhed, 8 3. N. 1. So that ſer the Rules of the Civil Law be what they will, I believe, that conſidering Natural 
1 wont oniy, upon the whole Matter, a good Intention produces the ſame b ffect as to the Pofleſſor, as a real Property, as the Re- 
* "an Lawyers themſelves have agreed by this Maxim (making only an Exception in ſuch Caſes, as the Law has ordered otherwiſe). 


na hides tantundem poſſidenti preſtat quantum veritas, quoties Lex impedimento non eſt. Digeſt, I. 30. t. 17. De diverſ. Reg. Jur. 


leg. 135. 

(1) If Mr. Barbeyrac's NOTES on 5 9. FS 
Wy f the honeſt Poſſeſſor may jawſully keep the Fruits produced by Nature, as I have aſſerted in the foregoing Note, by 2 
Gil 1 "onger reaſon is he excuſed from reſtoring the Fruits ſpent. The Interpreters of the Roman Law do not agree, that the 
che aus oblige to Reſtitution in this laſt Caſe, although the Author cites ſome Texts for ir, See Vinnius upon the inſtitutes, I. 2. 


ach I. De Rerum Diviſicne, 5 
„835. Num. 9. 10, a | 

(a) Sec Ment aigne's Eff. I. 1. c. 20. Cicero, Off. 3. c. 5. 'Tis againſt Nat ure to increaſe our own Advantage, by the Damage of 
: "ther Man. Which is borrowed from that of Terence, Andr. A ” Scen. 1 
v ES 3 . . - . - ; 
[hi be eſt credibile aut memorabile, Is this to be believed, or can't be thought 
pail avg og dia, innata tanquam ut ſiet, That any one can be ſo vile and naught, 
ca” Alteri, 's gaudeant, atque ex incommodis As to rejoyce in th' ills of other Men,. 
* 4s ſua ut comparent commoda. That to themſelves advantage 25 pot pro bo: p 
$ 40 (1 : | . See Digeſt. I. 50. t. 17. De diverſis Regulis Juris, leg. 206. 
mw |. 6, 5. Pas Nabe d. 5 (c) Vid. D. 1. 5. t. 3. 1. 40. D. de hered. petit. 9 759 1 Fe D. de ret 1K (4 LAG 
cl ). de %. D. de rei vird'c, (e) Lib. 3. t. 32. leg. 22. de rei uind ic. Vid. l. 5. t. 3.1. 36. . 5. 1. 38, 39. 
— bs 875 botit. & J. 6 t. 1. J. 27. . 3. J. 31. 1.48. J. 65. B. de rei vindic. (e) Vid. f. ubj ſup. J. 25. f. 8, 9. D. de hered. 


5. c. 1. I. 52, D. de rej vindic. 


„ ſpending 


a 
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„ ſpending anothers Goods, he hath ſaved his own 
(a). Yet here we are of Opinion, That beſides the Li- 
mitation above added, it thould be likewiſe conſider- 
whether the well-meaning Poſſeſſor be able to reco- 
ver of the Party, who fold him the thing, ſo much 
as he loſeth upon its being claun'd by the true 
Owner (2). 1t this is impoſſible to be done, the 
Poſſeſſor is ne'er the richer by the Bargain, when he 
is forced to reſtore what he bought, and yet can- 
not make himſelf whole by recovermg the 
Price he gave. As to the Example of Caligula 
produced from (b) Sueton, who tells us “ That 
« when he reſtored any exil'd Princes to their Do- 
minions, he gave them up likewiſe the Revenues, 
which had been brought in the mean-time into 
the Roman Treaſury. We may obſerve, that he 
believed their Kingdoms to have been unjuſtly taken 
trom them, and conſequently himſelf to be in diſho- 
neſt Poſſeſſion. Or it he did not condemn his Pre- 
deceſſor's Act in this Matter, yet it may {till be que- 
ſtioned, whether he reſtored theſe Fruits and Profits 
out of ſuppoſed Duty and Conſcience, . or out of 
meer Generoſity. So that we take it to be the truer 
Judgment to affirm, that the Innocent Poſſeſſor is 
obliged to reſtore the Value of what he hath ſpent, 
when he cannot recover Damages of the Perſon who 
cheated him with this falſe Title. For in that Cale, 
he cannot be ſuppoſed to have enriched himſelt by 
the Purchaſe. And it ſeems a greater Hardſhip to 
pay the Value of a thing that is ſpent and gone, 
than to reſtore the thing it felt were it forth-com- 
ing. | 

X. Fourthly, © Such a Poſſeſſor is not bound to 
„ make good thoſe Fruits or Profits which he ne- 
* glected to take; becauſe he neither hath them, 
nor any thing elſe in their Room. And his Neg- 
ligence about what was his own, or 1n all reſpects 
the fame as if it had been his own, is adzudg d to 
be a ſufficient Prejudice to him (c). 

XI. Fifthly, © It ſuch a Poſſeſſor having re- 
«© ceivd the thing as a free Gitt, ſhall have atter- 
© wards beſtow'd it on another, he is not obliged 
to make Satisfaction to the Owner unleſs it appear 
that he would have given as much ſome other 
way (1); for then the ſparing his own Stock will 
be reckon'd a matter ot Gain and Advantage to 


cc 
40 
cc 


thinks himſelf to have ſomewhat ſuperflucys. ...; 
conlequently, his Inclination to give, is judgca v 
have proceeded from his Opinion, that a x 
which he thus diſpoſed of, and which proved 1 
anothers, was more than he wanted for his ow; [ I 
And as to that Obligation which arifcth a. 
ſuch a Bounty in the Receiver, it is by no *. 
reckon d amovegſt choſe things which are capalle a 
being rated at a ſet Price; and therefore he 5 
only expects an uncertain return for what he We 
actually beſtow'd, doth not, in the leaſt, appear 0 
have been made richer by what he parted wit Þ 
this Proſpect (d). But it is to be conſidered likeuik 
farther, whether the pre!ent be ſtill remaining in 10 
laſt Receiver's Hands or not: It it be, the Propri 
tor thall claim it directly of him, and not tro; 
the Intermediate Receiver: It not, the main Bur 
then ſhall {till fall on the Perſon who either n 
poſſeſſeth the thing, or hath been made richerbyit 
But the Intermediate Poſſeſſor ſhall only come ink 
a ſmall Share in the Burthen, inaſmuch as he tw 
perhaps had an Opportunity of making ſome A. 
vantage (e). 

A XII. Sixthly, © It ſuch a Poſſeſſor having fi 

* bought the thing, ſhall aſterwards have alienate 

it, he thall not be bound to give the Owner ay 

** More than the Overplus of the prime Coſt (1); « 

ſo much as he hath gain'd by his Bargain. it 

if it firſt coſt him nothing, and yet he hath ſil 
it, he thall then be obliged to give up theTtic 


7 received (2), in caſe the Owner cannot recovertie 8 
. thing it felt of the preſent Poſſeſſor; and wile miſe | 
© the former Party hath ſquander'd away the Pic: the Fi 
© he took, which if not ſo eaſily gotten, had nt buying 
* been ſo prodigally ſpent. But he who puts 8 ding t 
thing off for juſt ſo much as it coſt him, is no Gainer, Paulus 
being ſuppoſed only to recover his own. Norcanit ficſt ag 
be ſaid in this caſe, that the Price ſupplies the nan own m 
of the thing; unleſs he parted with it out of a kn Tis 
viih Deſign: Becauſe otherwiſe, the Owner is to he 
challenge his Goods from the Hands of him uo i pure 
we a Poſſeſſion. „nah 
ere is a Law of the Digeſt (f) urged in the pte the N. 

{ent Caſe, which runs thus; , £ Pander a Thief bt acc 
* ſold the Goods he ſtole, the Owner of them ſhall this 


* by violent means get the Price out of his Hands 


* him. This Account ſeems to ſuppoſe a Diſtincti- * he ſeems to be gu ty of Robbery as much as tne 
on between Donations out of Duty, and Donations © other Party was before, and to be equally obnox10 
out of meer Bounty; as that the former only are to * to the Law. For all agree that the Advantage ot AY 
be made good in the Caſe betore us, and not the lat- Stollen thing, or the Money into which it 1s turd, great n 
ter. Becauſe ordinarily ſpeaking, no Man is preſu- 1s not it felt likewiſe Stollen. But this Law proper and in 
med to give, in this gratuitous manner, unleſs he ly reſpects Civil Governments. For thoſe wao lite in 24 
g the 
5 mains | ave it 
(2) Either this Exception is ill grounded, or it may be extended to other Caſes, which the Author does nor, From when: 2 
it appcars that theſe determinations are not very coharent. - ty * p 
at 
Mr. Barbeyrac's NOTES on & 11, | — 
(1) It is true, "is of ſome advantage, but then 'tis as true, that as he might receive the Preſent, and make it his orn. ſo ke 42) 8 
had alſo right to alienate it in what manner he pleaſed, And ſo what he ſpared of his own Goods, is lawtully gotten by h, (3)? 
and conſequently all the Diſtinctions, which our Author hereatter makes, are needleſs. Peron 
Mr. Parbeyracs NOTES on 12. 102 
(1) From what has been ſaid in the foregoing Notes, it follows, that the honeſt Poſſeſſor is not obliged to reſtore the — (5) 1 
the thing, nor the gain he has made by parting with it, whether he bought ir, or it was given him. So that the authors Di dat of } 
ctions here are alſo ſuperfluous. . , Is 
(2) 'Tis for this Reaſon, that Mr. La Placette maintains, and upon this Suppoſition ſays, That as it is agreed, that - (>) 1 
muſt reſtore a thing if it be in Being, he is perſwaded, that we can't keep the Price, that aroſe from it. Treat. of Rejtitid*) 1 
I. J. c. 5. Ovſerve whither unſouad Principles will carry Men, when they are once engaged in them, | "4 
Lid. 50. 
(a) Add.1.46. t. 3. J. 47. ſ. 1. D. de ſolution. b) Calig. c. 16. id. I. 6. t. 1. I. 78. D. de rei vindic. IS 
(4) Vid. l. 3, 1. 3, 1.55. 1.8. 5 2 n * a 


. D. de here petit. Comp. Ziegler. ad Grot. d. I. 1, 7. 
(ſj) Vid. 1. 47. t. 2. l. 48. Sed. wit, D. de furtis. . 


(e) Add. Struv. Exeteltat. 


Crave. XIII. 


immediately from Property 
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in a State of Natural Liberty, may as fairly ſeize 
by 2 on 2 e hath been ſtolen from 
zem, as the thing it felt. 
XIII. — * Such a Poſſeſſor, though he 
„ yurchas'd the thing at a conſiderable Expence, 
yet is bound to reſtore it, and cannot require his 
Charges of the Owner, but of the Seller. For, 
« gthcrwiſe, the Right of Challenging would turn 
to no account (1), it the Challenger were to re- 
« find the Price. And he who buys a thing of a- 
« nother whom he might ſuſpect not to be the true 
&« Proprietor, ought to have pond particularly 
« {x his own Security, in caſe the thing ſhould a. 
« terwards happen to be claim'd : Though this Con- 
« (jtion of ſecuring the Buyer's Title, is indeed im- 
« plyd in all > Rats ot Sale, according to Na- 
e tural Equity (a). 3 
Jo the Rule above-mentioned the following Ex- 
ception ought to be added; © Unleſs in a caſe where 
« the true Proprietor could not in all probability 
« have recovered poſſeſſion of his own, without 
“ ſome Expence: As ee the Goods were de- 
&* tain'd in the hands of Thieves or Pirates, and from 
them purchas d. For here the honeſt Man who 
delivers the Goods, may fairly deduct ſo much as 
the Proprietor would have Sadly ſpent to regam 
them: Becauſe, the actual Polleſſion, eſpecially when 


not to be recovered without difficulty, is capable of 


being rated at a certain Value, and the Proprietor 
when reinſtated in it, is adjudg'd to be, on this ac- 
count, ſo much the richer (2), Whence aroſe the 
Cuſtom for Perſons who have loſt any thang, to pro- 
miſe irres, a Reward and Encouragement to 
the Finder. (Y) For the ſame Reaſon, though the 
buying of what's already our own be void, accor- 
ding to the ordinary courſe of the Civil Law, yet 
* 1 affirms it to be good and valid (3), if it be 
licſt agreed upon, that the poſſeſſion of what's our 
own may be purchas'd, when remaining with another, 

"Tis propos'd as a farther Queſtion on this Point, 
© Whether a Man who buys a thing thus detain'd, 
* purely with deſign to convey it to the Owner, 
na demand the Price to be refunded ? Some take 
the Negative part; becauſe, ſay they, © The Right 
© accruing to the Proprictor cannot be taken off by 
* this Allegation of the Buyer. (c) But indeed, it 


1 


ſuch a Purchaſer foreſaw with fair probability, that 

the true Owner would hardly recover his Goods by 
other Means, and it the Price which he gave do not 
riſe above what the actual Poſſeilion which he re- 
ſtores may be valu d at, then tis abſolutely requiſite 
that what he expended ſhould be repaid him. But 
whether he who redecms the thing in this Caſe ſhall 
be allow'd an Action (4) againſt the Proprietor, ſuch 
as they term Negotzorum geſtorum, or to recover the 
Charges he hath been at in the Proprietor's Buſineſs, 
it is the Province of the Civilians more nicely to 
State and Enquire. (d) The reaſon which Grotius 
oſters for his — to determine that Matter, is, 
* Becauſe the atoreſaid Action ariſeth purely from 
* the Civil Law, having none of thoſe Foundati- 
* ons to reſt upon, trom which bare Nature intro- 
* duceth an Obligation in the Caſe. But tho' tis 
not indeed the Concern of the Law of Nature to exa- 
mine or determine to what particular Action at Ci- 
vil Law, the preſent Caſe may be, or ought to be 
reduc d; yet it cannot be deny'd, but that the very 
Action above ſpecityed, of recovering Charges on 
account of Buſineſs manag'd for another, hath a 
Foundation in Natural Equity, and in Tacit Com- 
pact. For 1t cannot on any pretence be requir'd of 
me, that I ſhould by my kind and generous Aſſi- 
ſtance to preſerve or improve another Man's Goods 
altogether gratuitouſly, and without receiving what 
Iam out o Pocket in his Service (5). It ſeems there- 
tore the moſt plain and natural way of reſolving 
ſuch Caſes, that the Party who redeems a thing after 
this Manner, as likewiſc he who tranſacts any Buſineſs 
on another's behalt, be ſuppos'd to hold the thing 
which he hath redeemed, or about which he hath 
employ'd his Money or his Pains, as a Pledge or 
Mortgage, till ſuch time as he receives Satis action. 
Yet it there be no Fruits of his Labour remaining, 
which he might take hold on for his own Sccurity, 
and if the other barbarouſly deny to pay him for 
his ſo uſeful and profitable Afſiſtance, I am not of 
hs -29y7 that he may apply the lame Means towards 
aſlerting his Right, as are uſed in that other kind 


of Right which ariſeth from expreſs Contract; but 


all he can do ſhall be to expoſe the ungratetul 
Wretch to publick Hatred and Deteſtation, as one 
who doth not deſerve the leaſt Inſtance of Good 


/ 


oneſt Intention, 


—”” OS. / 


8 »* 


ng the honeſt boſſeſſor that which he has given. 


ney rather than the other his Goods. 
taken all the Care he oughr, or could. 


Wand wich us about it, 
e 1. 


et. Digeſt. l. 18. t. 1. 


Preſs Order on his Part. 


ut of his mere 


Titi 0 WL 
s Oblervar. on Laute bach. $5, Sce above, 5 5. Note 11. 


D. de evict. & Lib. G. ee furtis, 


RT T1. it.D: a2 % juri 
1 : x 30 . a e. reg. juris. 
bineſ; unknowr to him, veg. Juris 


(2) See the Interpreters of Petronius, Chap. 97. Edit. Burman. 
( * The werds are, Rei ſug emp tie tunc valer, cum ab initio agatur, ut poſſeſſimem emat quam ſorte venditor habuit, & in Judi. io 
Plefionis ot o/ De contrahen. Emptione, &c. 1. 34. 84. 

(4) A Leg trarum geſtirum is when one does the Buſineſs of any Man, upon his own Head, without any Commiſſion, or ex- 
: ö See Digeſt J. 3. t. 5. De negotiis geſtis, and |. 5. c. 4. § 1. following. N : 
(5) This Tacit, or feigned Agreement is no ways neceſſary. It is ſuffic ient to ſay, that if we do not repay, nor ſatisſie him, who 
Good will has done ſome buſineis for us, we ſhall do him Wrong, which is forbidden by the Law of Nature, 


(b) Vid, Moſch. Idyll. 1. imitated by Apuſeins, Metam. 1.6. 
(4) An Adio negotiorum geſtorum is, when one Man has done for another a Bu- 
w.tnout any Commiltion or any expreſs Order from him. Ste B. III. t. 5. D. de. Negotiis geſtis. 


7-H h 


Mr. Barbeyrac's NOTES on S. 13. 
(1) It is ſufficient, that the Proprietor can always recover the ſame thing in Specie from whomſoever is in Poſſeſſion of it by an 
We are ſometimes glad to recover our Goods at any Ex pence, either becaule the things are rare, or we have 
&*car need of them, or becauſe we take ſingular Pleaſure in the Poſſeſſion. Further, We know nor that the thing belongs co us, 
and in that Cafe we do or ought ro count, that tis all Profit, if we obtain Reſtitution, or we know not what's become of it; and 
 th's Cafe we ought to look upon it either entirely loſt, or very hard to be recovered, 


ſo that we ought to be ſatisfyed in pay. 


But it we believe that it is bought very dear at the Price, and ſo had rather 
AVveitin the Hands of the honeſt poſſeſſor, tis not the fault of this latter; and there is no reaſon why he ought to loſe his 

You'll fay perhaps, he ſhould have taken better Security. But we ſuppoſe he hath 
The Neceſſity and Nature of Commerce in this Life permits us often to have no certain- 
Je Thar the Perſon of whom we buy, for example or taking a thing to pawn, is the lawful Proprietor of ir, or can make a valid 
much leſs require perſonal Securities, and make them in force in caſe of Eviction, See above, 5 3. 


0 0 % Lib, 7. t. 3. I. 22. & D. du Hel. petit. I. 25 princ. & SeR. 1. & Lib. 18. t. 1. De Contrah. Emp. &c. Leg. 16. &c: C. Lib - 
Sq „ z. & c. de rej vindic. Lib. 27, t. 2. l. 1. D. de evi. Cc. Lib. 1 


4 4.2. J. 2. 1. 3 D. de L. Rhodia, & Lib. 8. t. 45. 
(c) vid. 


Will 
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Will from Mankind (6). The Roman Laws have 
confider'd the Equity of ſuch a Reſtitution, in hand- 
ling the like Caſts (a). And in the whole Compaſs 
of this Affair, Terence's Remark ought to paſs tor 
a general Caution, that Ius ſummum ſumma ſape eſt 
malitia (b); © The higheſt Right is very often the 
higheſt 22 

XIV. Eighthly, In the Opinion of Gyotius, He 
* who buys another Mans Goods, cannot return 
them upon the Hands of the Seller, and demand 
back his Money in their ſtead. Becauſe ſo ſoon as 
ever they came under his Power, there commenc'd 
in him an Obligation of reſtoring them to their 
« true Owner. In which Caſe, we are of a diffe- 
rent Judgment: For certainly I am not bound to 
purchaſe a thing which I knew to be anothers, only 
that the true Maſter may recover his Goods, and 
that I may loſe my Money (1). When therefore I 
find the thing which I bought to belong to another 
Owner, and am unwilling the Claim ſhould be di- 
rected againſt me, either to avoid the trouble of the 
Diſpute, or becauſe I deſpair of getting my Money 
again of the Seller, I ihould think, that I might 
fairly recede from ſuch a Bargain, ( provided it were 
not too late, ) to avoid the drawing upon my ſelf an 
unneceſſary and unprofitable Contention; yet ſo as 
that I ſhould be at the ſame time obliged to diſcover 
to the Owner, upon his demand, where his Goods 
are lodg'd, that = may have an opportunity of re- 
gaining them (c), 
XV. Ninthly, He who comes honeſtly by the 


c 
c 


td. AM 


„Poſſeilion of a thing, and knows not whoſe it is. 
js not, by the Law of Nature bound to give it to 
* the Poor; though ſuch an Appointment by Civil 
* Ordinances would be very juſt and conunendable. 
The Reaſon is, becauſe by the force of Property 
none can claim a Right in the thing beſides the Pro- 
prietor, But now to the Party here concern'd, the 
not appearing of a Proprietor, is the ſaine as if there 
really were none: Which is indeed a general Rule 
in other Caſes. And therefore there's no body why 
hath a better Title to hold the Goods, whilft th 
Owner is unknown, than he who after this fair and 
upright manner is at preſent in poſſeſſion of them. 
XVI. 2 What Grotius aſſerts, That a 
Fee taken either on a diſhoneſt account, or for an 
** honeſt Service, yet ſuch as ought to have been 
perform'd gratis, is not to be reſtor'd, we allow; 
if the neceſlity of Reſtitution is to be deriv'd whol- 
ly from the Propriety of things, conſider'd by it 
elf (1). For thus, he, to whom any thing hath 
py with the Conſent of the former Owner, cannot 
e obliged to refund it. But when the Cauſe of r. 
ceiving ſuch a Fee was diſhoneſt, as ſuppoſe Extor- 
tion, then there ariſeth an Obligation to reſtore it, 
from another Principle. And under the peneril 
Name of Extortion ought to be comprehended all 
Ways and Methods (though not fo violent) of pick 
ing Mens Pockets by corrupt Dealings : As when 


Magiſtrates refuſe to adminiſter Juſtice without a 
Bribe (d) (2). l 1 


_ 


(6) David in 1 Sam. 35. 7, 15, 21. ſent his Men to demand a reward for his Mens Pains in guarding Nabal's Flocks, and u . 
gry at his Denial, which he reſolved to revenge, and not a verbal affront only, WEN | 


Mr. Barbeyracs NO ES on 8 14. 


©) But he Treats not here of a Bargain of Sale, which never was perform'd, for no body, 1 think, can imagine, that in ths 
caſe we ought to pay the Money, and having got the thing to be fold, cauſe it to be reſtored to the true Owner. 

ſeems to leave us to gueſs at his Senſe, which conſiſts in a Tacit Conſequence from what he has before formerly aſſerted, 1 
ſeems to be this. One is not obliged to hold to his Bargain, when he diſcovers that the Goods are not the Sellers own; na), he 
may endeavour to break it, though he has already paid the Price agreed on, and received the Goods. Tis not yer alrogether tix 
ſame thing, eſpecially, if we argue from the Authors Principles. He had better, as the Commentator upon Grotins does, hut 
applied the Proverb, True Charity begins at Home; and what I have ſpoken of the honeſt Poſſeſſor will pur che thing our of 
doubt. The Law quoted by the Author makes nothing to his Purpoſe, as will be diſcerned at the firſt Sight. 


Mr. Barbeyrac's NOTES on 16. 


See what is ſaid above, l. 3. c. J. 8 6. Note 2, 


6) 


(a) Vid. Lib. 11. t. 7. I. 14. iz. D. de religioſ. & ſumpt. funerum. & Lib. 3. t. 5, 1.6. ſ 3. D. de negot. geſt. & Ub. 145 2. 
(b) Heautontim. Act. 4. Scen. 5. v. 47, 48. 


I. 1. D. de lege Rhodia. 


Ziegler, ad Grot. d. I. Set. 10. (d) See 1 Sam. XII. 3, 4. 


ſhew of any extraordigary Sanctity, but to declare by that ſolemn Proteſtation that he had in no reſpect tranſgreſs d the common 


* of * ge; and conſequently, that he had not defery'd by any Fault of his to be thruſt out of his Office, by the creation d 
A 10g. 


e betore, 6. III. c. 7. Sect. 9. 


Our Author quotes here 1 Sam. 12, 3, 4. upon which ſee Mr. Le Clerc's Comment, 


—_— 
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— — — 


The Author 


D. de rei vindic. G 


(e) Vid. Lib. 6. t. 1. 1, 17. princ. 
b been, not to mane 


Where Samuel's Intention ſeems to have 
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By WIIIIA 


M PERCIVALE M. A. Student of Chriſt-Church. 


1— Lo 
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. Aſter Property, the Meaſure of Things muſt be in- 

troduce 

Il. What is the Moral Quantity of Things. 

II. How many kinds of Price. | 

IV. [4 har is the Foundation of the Common Price of 
Nes. 

V. Many Profirable Things haue no Price, and why * 

VI. Why the Prices of Things Riſe. | 

VII. Of the Price of Fancy. 

VIII. Of the Lawful Price. 

IX. Of the Common Price. 


I NCE Things that are the Subject of Pro- 
perty are of different Natures, and adminiſter 
differently to Human Neceſſities; and ſince it 
often happens, that either the ſame Thing 
belongs to many, (the Parts of which are 

.  ,, nt in all reſpetts alike) or that (1) Things 

2 difterent Nature are to be exchang'd for one 

other: Hence it becomes neceſſary for Men to agree 

pon hne Common Meaſure, by which Things of a 


ec. 


= » XR I - 


_—_—— a. 


CHAP. I. 
Of PRICE. 


X. he Cauſes why the Common Price riſes and 


b. 8 

XI. The Common Price is not ſufficient for the Com- 
merce of Man's Life, 

XII. Hence an Eminent Price was ſet in Money. 

XIII. Which, for the moſt part, was made of Metals. 

XIV. How far the Governors of Societies may ſet an 

Eſtimate upon Money. 
XV. 4 doing, they ought to have reſpect to Land. 
XVI, Value of M oney is alſo ſubjett to an Altera- 


tion. 


different Nature may be compared together, and made 
equal to one another. Now Things are thus com- 
pared, and found to be equal, or unequal, in reſpect 
of their Quantities ; for Equality is nothing elſe but 
an Agreement of Quantities : And therefore we muſt 
conſider the Quantity of Things and Actions, as far 
as they are uſetul to Human Lite, together with the 
Foundation and Common Meaſure of that Quan- 


tity. 
15 I. We 


a 


1 Commerce is a 
modate each oth 
Rafon to refert t 
Ib. 2. cap. 
Mtiones, v 


- - Py 


3. S 23. note 3. Ex hoc jure gent ium 
paged . be J locat iones, 
u e. Ute 1. uſtitià, & 
fan by aſſuming that Rip 
Ce 

towth of Hig 47 
Mm cadente, chap. 

the Civil Law. FS 
8 Propriety of G 
Genera] 18 very 


Mr. Barbeyra's NOTES on Chap. 1. 61. 


Conſequence of Property of Goods, and Price. is the Conſequence of Commerce 
er by way of Exchange, to which all Commerce in general is to be reduced. So t 
he Settlement of Commerce to the Law of Nations, underſtood in the manner that I have explain d 
Dominia diſtincta, agris termini poſiti, edificia collocata : 
conduct iones, obligationes inſtitute, exceptis quibuſdam, que (d] jure civili introductæ ſu 
x Jure Leg. 5. Mr. Thomaſius nevertheleſs maintains, that Commerce is not of the Law of Nations farther, 
Right from ſuch general Cuſtoms as have p 
Reaſon ; ſeeing that the Neceſſity, Diverſit 
See the. Diſcourſe, De Jure Statuum Imperii dands Civitatis, $ 14. and that, 


„or a Thing neceſſary to ac- 
hat the Roman Lawyers have 
ic elſewhere. 
commercium, 
ſunt. Digeſt. 


coceeded from the corrupted Manners of Mankind, and which are 


y, and great Encreaſe of Commerce is the Effect of Vice, and the 


De Pretio affeFionss in rebus fungibiles 


5 5. both Printed at Hall in Stæony. But this reſpects another 7 5 which rather relates to Divinity, than 
( See Leb. 1. cap. 1. § 11. aforegoing.) It is ſufficient, that in the 
oods, is neceſſary among Men, in the Condition they are; ſo that we may 


tate that Things now are, Commerce, as well 
ſay, that the Settlement of Commerce in 


4 conformable to the moſt pure Reaſon, and the Law of Nations, ſo called in che moſt agreeable Senſe. Laſtly, As 
a © 18 4 Conſequence, and one of the chief Uſes of Property, we muſt be careful not to extend the Rights of Property ſo tar, as 
| Ii | | 
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II. We find then, that Things are ſaid to be equal, it is n 
not only as they agree in the zhree Dimenſions, but in upon what it is founded; ſecondly, what it js that 
7 The Foundation of the Price or 


ſome other reſpect. Thus Honour, „ Ml 

Wages are ſaid to be equal, or unequal, not by reaſon 
of their agreeing, or diſagreeing in Dimenſion, — 
upon ſome other Account. And therefore there mu 

be ſome other Quantity, beſides that which is term 
Phyſical and Mathematical, tho Philoſophers have 
hitherto talk'd of no other. Which is evident, if we 
confider, that the Nature of Quantity in general, 
does not conſiſt in the Extenſion of Subſtance, but in 
Things being capable of having a Value put upon 
them, and conſequently of being compared together. 
But fince Things receive a Value, not only from their 
Natural Subſtance, but alſo in reſpect of ſome Moral 
Conſideration ; it follows, that beſides the Natural, 
there muſt be alſo a Moral Quantity (a). However, 


Things of the ſame Nature and Goodnels receive a 


Value even from their Natural Quantity, as a great 
Diamond, ceteris paribus, is more valuable thaff a 
{inall one ; which yet we have not always a Regard 
to in the Valuation of Things of a different Species, 
or Goodneſs; for a great Dog is not always more 
valuable than a little one, or a great Maſs of Lead 
than a {mall Piece of Gold, i '\ 
How Perſons are Morally valued according to Opi- 
nion (); and their Actions, according as they are pro- 
ductive of Merit or Demerit, has already been diſ- 
courſed of in its proper place (c). My Deſign here 
is only to treat of the Moral Quantity of Things and 
Actions, as they are conceiv'd to have ſome Ule in the 


bokir ' und? raiſes or finks it. 


Value of any Action or Thing, is, (1) Fitneſs to r 


cure, either mediately or bel Y, tha Neceſſaig 
or Comeniches or Pleaſufes man Eife. Heng 
b 


4” in} common! 


Diſcourſe, we ca * 
uſeleſs, Things of no Value; and thoſe 


has ſet a 
any thifig, but what we cannot, unleſs with great Inc 
venience, be without, Mat. 9. 12. But if his mean 
be, that the Want of the Buyer raiſes the Price, I ox 
it is commonly ſo ; but, that it is the Natural Mer 
, ſure of Price, that the more a Man's Neceſſities pre 
him, the more may be juſtly exacted of him, no hor 
Man will admit : Nor does that (2) place of drin 
cited by Grotius, make for the purpoſe: . For the 
Yea, or (3) Want, he ſpeaks of there, which in; 
manner preferves and holds together all Commer 
is not the Foundation of Price, but of Bartering only, 
For if Men wanted nothing but what they cul! 


common Affairs of Life, and as they are capable of | ſupply themſelves with, there would be no Bartair, 


being compared together in order to Commerce. This 
we call Price, which is the Moral Quantity or Value 
of Things or Actions, 7 which they are uſually compared 
together in order to Iraffick. —_— 
III. Price may be divided into (1) Proper and 
Emirent +, the firft is placed in Things and Actions 
ſo far as they are capable of procuring either the Neceſ- 
faries or Conveniences, or Pleaſures of Life: The other 
is placed in Money, which is ſuppoſed to contain 
virtually the Prices of all Things elſe, and to be the 
common Meaſure and Standard of rhem. 
IV. For the right underſtanding the Nature of the 


or Exchanging Commodities, but every one would 
keep and enjoy his own (4). | 

| U Yet it is obſervable, that ſome of the oſt uſe- 
ful Things of Human Life have no Price ſet upon 
them; either becauſe they are and ought to be free from 
Property; or becauſe they are excluded from Com. 
merce; or, laſtly, beeauſe they come within the ach 
of it, no otherwiſe than as Appendages of ſome other 
Thing: beſides, the Law has remov'd ſome ACtions 
from Commerce, and thereby exempted them from 
Price. Thus the Air, the Sky, the heavenly Bodies, 
and the vaſt Ocean not being appropriated, can beat 


— 


to do a conſiderable hurt to Commerce. We have ſeen the Uſe of this Remark in the two laſt Chapters of the preceding Book ; 
and 'tis proble that it may ſerve elſewhere to decide ſeveral Caſes better than they uſually are. , 


Mr. Barbeyracs NOTES, on 5 3. 


F 


(1) The Author ſaich Pretium Vulgare; but if we ſhould tranſlate it ſo, viz. a Vulgar or Common Price, we mould confound thut 
ſort of Price with the other, that is treated on at 89, Pretium Commune, 3, e. the Genus with the Species. Moreover, the Terms 
Proper, or Intrin/ick, do in themſelves much better expreſs the Notion in which our Author underſtands the word Valgare, in 


place, as any one may cafily perccive. 


(1) It is one of the general Reaſons ; for that which is of 


comes it then, that Water, and ſome other Things very uſeful for Life, are not rated at any Price! as our Author ſpe 
We muſt therefore add another Reaſon here, I mean, That Things that are capable of Price, ought to be not only o 
| : but allo of ſuch a Nature, as not to be ſutficient for the N 
the World. And ſo the more uſeful and rare à Thing is in this laſt ſenſe, the Higher or Lower the Proper and Intrinſick Pri 
It the Faſhion of a Thing paſles away, or few Men eſteem it, then it becomes a good Bargaih, how dear ſoever it was 


lower. 
Uſe; it not truly, yet at leaſt in the Opinion and Affections of Men 


the contrary, 120 Thing that is common, and coſts little or 
and ſometimes to make it very dear; as appears, for Example, 


By this 3 we muſt explain and rectify all that our Author 
Objerv. on Pufendorf, CCCX XXI. and on Lauterbach. Obſerv. D. III, as alſo Mr. Thomaſiuss Juriſprud. Divin. Lib. 2. C. 11+ 


and his Diſcourſe De Pretio Affectionis, c. 1. S 10. Cc. 


Mr. Barbeyrac's NO TES on$ 4. 


But whence 


no Uſe, paſſes commonly for a Thing of no Value. 15 a ln 


| ice Of If 
nothing, becomes Rare, nothing more needs to ſer 4 PIC © 
by Water, in Dry Places, and at certain Times, as in Fer Tis 


hath ſaid concerning the Foundation of Price in General. g 33, Ce. 


(2) Ariſtotle's words are, Ad dex {yi Ti wala beg. 2 7e N 8e 27 * dnt n & pee, N raiſa owt x4 


(3) So Ariſtotle expreſly ſpeaks, O2 gel guneXd iv Ti cy, Ae, 671 &v wh A Ne 


A* d AAT Jo- 
would change. Nicom. lib. 5. c. 8. 


i. e. Want includes one thing; which ſhews, that if Men ſtood not in need of one another, neither bath, nor elt 


ing 
THY dAAHAGY, 1 djpaTh6#1 " then 


(4) Ariſt. Polit. 1. c. 6. (9, * Bartering obtains in every thing, and began naturally, from ſome Pe ing more © 
: | | , A oples having more t 
occaſion for, and others havitg leſs : For then they were freed ro exchahe, "ill they had furniſh's chemſelyes with wut * 


« wanted. 


(a) See B. 1. e. 1. $22. (b) See B. 8. c. 4. 


(c) See B. I. C. 8. g See B. 8. C. 3. $ 18, &c. | m0 


Book V 


proper Price, it is neceſſary to conſider diſtinly, Fn 


lings tha: ge 
en tod we 
ſay are of no Value, that are unprofitable Burthers q 
the Earth. Thus the Cock, in the Fable, ſet no Value 
upon the Jewel, becauſe of no uſe to him. Grotias l 
c.12.5 14. is of Opinion, That Wart is the moſt natura 
Meaſure of the Price of Things. Where if he means that 
Want, in its on Nature is the Foundation of Price Or 
that therefofe Men only value a thing, becauſe they War 
it, it will not univerſally hold true. For, if fo, tho 
Things that are ſubſervient to our ſuperfluous Pleatung 
wou d beat no Price, which yet the Luxury of My 
eat Rate upon. For we do not really wir 


Mome 
nemen 

Ply 
Tree, 
of it, 


Pay A 
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ao Price, how ſerviceable ſoever they may be to hu- pretended. And hence, by the way, it appears how the 
-man Lite. And the Law having forbid (1) Things Cauſe that (5) Demoſthenes pleaded before the Judges, 
ſacred to be brought into Commerce (2), has thereby about the Shadow of the Aſs, ought to be decided: 
exempted them from Price, altho ſome ot them have For he that hired the Aſs could not hinder the 
nothing in their own Nature to render them incapable Owner from lying down where the Shadow of the 
of it, Nor can any Price be aſſign d for a Free- mans Beaſt fell, but mighr immediately have taken it away, 
Head; it being a Contradiction to be Free, and at the by driving the Aſs to ſome other place. Laſtly, 
fame time expoſed to Sale; for he is no ſooner ex- whatſoever Actions either divine or human Laws 
pos'd to Sale, but he ceaſes to be Free: And there- command to be done grarzs, or torbid to be done at 
tore, even upon this Account, (3) Liberty is {aid to all, and ſo exclude from Commerce, cannot be brought 
be an invaluable Thing, becauſe the Advantages of it under any Price. Of which nature are thoſe ſeveral 
are ſo great, as to exceed all Value. Here tis worth Ad ions which have ſome ſupernatural Effect aſſign d 
obſerving, what Philo Fudeus, de Spec. Leg. p. 597. to them by divine Inſtitution z as Remithon of Sin, by 
Edit. Genev. delivers, Prices were ſet upon thoſe the Abſolution of the Prieſt ; the Application of ſpi- 
« who had devoted not only their Goods, but them- ritual Benefits, by means of the Sacraments; and ſuch- 
« ſelves; not according to their Beauty, or Stature, like: Which whoever conters upon another tor any 
© or ſuch-like, but according to their Age and Sex: valuable Confideration, is guilty of Simon; and to 
for the Law fixes CC Silver Pieces Price for a Man, meaſure ſuch Things with Money, is look d upon as 
© from the 2cth to the &oth Year of his Age, and Impiety and Irreverence towards the Divine Au- 
« CXX upon a Woman; from the 5th to the 20th thor (a). Unlawful too it is, to beſtow Eccleſiaſtical 
* Year LXXX for a Man, and XL for a Woman; Preferments for Money, upon unworthy Perſons, 
from Infancy to the 5th Year XX for a Man, and which ought to be given to deſerving Men gratis (6). 
XII for a Woman; if paſt the 6oth Year for a Man Neither ought the Rewards and Teſtimonials of Vir- 
LX, for a Woman XL. All of the ſame Age and tue and Learning to be fold to thoſe that don't deſerve 
* Sex are rated at the ſame Price, for Three good Rea- them; not only becauſe by this means they grow 
* ſons: 1ſt, Becauſe the Dignity of the Vow is the ſame, cheap, but becauſe ſuch Men are often, by a pompous 
* whether Great or Mean Perſons make it. 2dly, In Title, recommended to publick Employments, to the 
* the caſe of a Vow, Perſons ought not to he rated great prejudice of the Common-wealth (c). And in- 
upon the ſame Terms with Slaves expoſed to Sale; deed, tis a ſhame to the Men of Letters, that ſome 
for thoſe are more or leſs eſteem'd, according to the ſhould take ſuch Liberty, as Fabius of Benrrvoglio (d). 
© Beauty and Vigour of their Bodies. 23dly, and exprels'd in. Jeſt, who going to make a certain Per- 
* chiefly, Becauſe with God there is no Reſpect of ſon a Doctor, met by chance an Aſs, that yawning with 
* Perſons, as there is with Men. See Levit. ch. 27. an open Mouth, look d as if he were Laughing: To 
Many 2 alſo have no Price, becauſe they are whom, Why laugh you, ſays he, you ſilly Creature? We 
not capable of being poſſeſſed ſeparately by them- can make you a Dottor too, if you have but Money (e). 
ſelves, which yet very much enhance the Price of the The Practice of the Chineſe is otherwiſe, of whoſe 
Thing they appertain to; as the want of them takes Examinations and Preferments, vid. Neuhof. in Gen. 
from it not a little (4.) Thus the 8 to the Deſcripr. Sine. c. 3. Plin. Nat. Hift.- l. 16. c. 4. 
Sun, a clear and wholſom Air, a plea Proſpect, Oaken Crowns were the noble Badge of the Sol- 
the Winds, Shades, E7c. conſider d ſeparately in them- *© diers Valour, but now of late are Marks of the Em- 
ſelves, bear no Price, becauſe they cannor be enjoy d * peror's Clemency ; ſince, by reaſon of the Licen- 
without the Land they belong to; but yet of what © tiouſheſs of our Civil Wars, it, ſeems meritorious 
Moment they are in the Purchaſe of Lands and Te- not to kill a Subject. O happy Times! which have 
nements, no Man 1s ignorant. * rewarded ſuch noble Services with Honour only, 
Pliny, Nat. Hiſt. Jib. 1 2. cap. 1. ſays of the Plane- and, when other Crowns were valued for the Gold 
ree, That the People pay Taxes for the very Shade © they were made of, would not allow the preſerving 
of it. Thus in Holland, thoſe that have Wind-mills a Subject, to be rewarded with any thing that might 
pay a Yearly Tribute for the Publick Wind, as is bear a Price; thereby clearly profeſſing, that they 


— 
— 
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Mr. Barbeyracs NOTES on & 5. 


(1) By Res Religioſe, the Roman Law underſtands principally Places where any thing had been buried. See Inſtit. B. 2. t. 1. ſ. 8, 9. 
and Dig. B. 11. t. 7. de Religoſ. ( Sumpt ib. Funerum, &c. 


| j (2) This Privilege, which is granted to Things ſacred, belongs nor only ro Temples, and other Things ſer apart immediately to the 
. (vice of God, but rowhar's neceſſary for the Maintenance of Miniſter's, and all that appertains to them: This Privilege, ſay I, owes its 
, Donal to the pious Fraud of the Miniſters intereſted ; and in the Chriſtian Church the Clergy have not only imitared the Pagan 
ll — No 9 4 he pect, but have perhaps outdone them. See Mr. Thomaſius's Diſcourſe De Bonorum Szculariſatorum Natura, $ 2, Cc. 
| x At Hall in 1707. | | | LOL oo 
: . (3) Libertas ineſtimabilis Res eſt. Digeſt. lib: 50. tit. 17, De Div. Reg. Juriſ. Leg. 106. I rather quote this Law, than that Paſ- 
It — 9 cited by the Author at large, becauſe it ſpeaks only of the Valuation of Perſons devoted to God, which are to be re- 
Fl, Perfor 3 a Valuation made according to Age and Sex, without any regard to Stature, Beauty, or ſuch-like things. Burt cho Free 
ſs _ are not the Subjett of Commerce, it doth not follow that they can't be made ſo, as Mr. Hertius obſerves, in reſpe& of the 
2 * _— to their Freedom. See lib. 3. chap. 1. $ 7, 8. before-going. The Right of Governing Free-Men is alſo capable of Valua- 


516. follo* of a Nature that may be alienated, if we will, See Grot ius, lib. 1. chap. 3. § 12. and what this Author ſays, lib. 7. ch. 6. 
. ing. 

n 8 he lib.q. ch. 5. 6 2. above. | | 
5) See Plutarch. de Dec. Oratoribus, and the Scholiaſt of Ariſtophanes de Veſpis, v. 191. 


af 32 4 (b) Add. Decretum Gratiani, Cauſ. 1. Quaſt. 1, 2, 3. (c) Vid. Plin. Nat. Hiſt. I. 16. c. 4. (d) Vid. 


) eipe dicit um Eryt hræum, Pinocotheca 2. C. 29. (e) Ovid. de Arte Amandi, * 2. v. 163. S ecum habet ingenium, qui cum libet, ac- 
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Of PRICE. 


thought it a Sin to even ſave a Subject, for the ſake 
© of Lucre. Thus a Judge ought not to ſell that Juſtice 
which he ſhould adminiſter gratis (6). 


(a) Non bene condutti vendunt perjuria teſter, 
Non bene ſeletti judicis _ 
Turpe reos empta miſeros defendere lingua, 
uod faciat magnas turpe tribunal opes. 
Turpe tori reditu cenſus augere Paternos, 
Et faciem Lucro proſtituiſſe ſuam. 


Plutarch, in the Life of Romulus, p.25. talking of the 
Duty of Patrons towards their Clients, adds, Iis account- 
ed a mean and ſordid thing for pa, - who are Rich to ac- 
cept of a Fee from thoſe that are Poor. From whence 
the Cincian Law afterwards had its Original: Ic cla. 
moſi rabioſa fori Furgia vendens improbus, iras & 
verba locat. Sen. Herc. fur. v. 171, Cc. Vid. Quint. 
Inſtit. Orat. I. 12. c. 9. The Roman Laws thought it 
mean to ſet a Price upon Philoſophy and Civil Know- 
ledge. Vid. l. 50 t 18. leg. 1. § 4,5. D. de Extraordin. 
coenit. and Grot. in For. Spar. in h. /. and Quint. Inſtit. 
Orat. 1. 12. c. 7. where diſputing whether a Price 
ought to be ſet on Eloquence, among other things, 
ſays, It may be a Means of rendring Things Cheap, to put 
a Price upon them. A Ruffian, or a Sorcerer, can't 
Juſtife his being hired, for Money, to kill a Man. 
A Scholar ought not to debaſe his Style and Learning 
in writing Scandal; nor ought any Man to proſtrate 
his Credit, by maintaining an Unjuſt Cauſe, or to 
ruin a Juſt one by Perjury; and many more of the 
lame Stamp. . 

VI. There are ſeveral Reaſons why the Prices of 
Things ſhould riſe, or fall, why one thing ſhould be 

err d before another of as great or greater Uſe. 
or here the Neceſſity of the Thing, the Emi- 
nency of its Uſe, does not always take place. Nay, 
we generally find the moſt Things are 
Cheapeſt ; becauſe, by the 22 Providence of God, 
Nature affords a greater Encreaſe of them. What- 
© ſoever is neceſſary for Mankind, the Divine Provi- 
dence has contriv'd that it ſhould not be dear, or 
© hard to be got, as are Pearls, Gold, Silver, and 
© other Things, which neither our Body, nor Nature 
* requites : but as for thoſe Things we cannot ſafely 
* be without, ſhe has plentifully diſpersd them 
throughout the World (5). That which chiefly 
raiſes the Price, is Scarcity, * Thoſe Things that 
are ſcarce, ſays Sextus Empiricus (c), are valued : 
* thoſe that grow amongſt us, and are every-where 
* to be had, are quite otherwiſe. 
* difficult to be met with, how much more val 
* would it be than the Things we moſt value now ? 
*. Or, if Gold lay in the Streets as common as Stones, 
© who do you think wou'd value it, or lock it up? 


And therefore ſome have thought it a Maſter-piece 


in Trade, to procure a Scarcity. As the Dutch, in 
many Parts of the Indzes, root up the Cloves and 


Nurmegs, to prevent too great a Plenty of thoſe 


If Water were 
uable 


> —__ — gen 


ö which they 
* cure a Scarcity, and conſequently raiſe the pri 


* Strabo, I. 17. p. 550. 


World. Mamertin. Paneg. Julian. c. 11. n. 


only ſcarce, but alſo comes from remote Placs 
Pliny (d) tells us of two Boys, the one born in 
the other in France, who were wonderfully alike 
and whom therefore the Merchant ſet a prodigios 
Rate upon, and the Purchaſer look d upon nothing, i 
his whole Eſtate, to be more valuable. For the An. 
bition of Mortals eſteem thoſe Things moſt, which 
few Men have in Common with rhem; and on ths 
other fide, thinks meanly of thoſe which are ſeen in 
the hands of every one. Nay, ſo perverſe we often Ie 
as to eſteem a Thing the more, becauſe it is forbidden: 
its being forbidden, whets our Curioſity. And ther. 
fore Lycian (e) with Reaſon ridicul'd thoſe, * who ig 
Winter load themſelves with Roſes, and are plex! 
* with them when ſcarce and out of Seaſon; hut 
* nauſeate and deſpiſe what is in Seaſon, and agree 
able to Nature. 

But generally we ſet a great Value upon nothing bu 
what raiſes us, in ſome meaſure, above the Rank an! 
Condition of others ; and for this reaſon Honour 
particularly, are more valuable, for being ſcare: 
The Rewards of Virtue ought to be chaſte and fi 
* cred, not to be communicated to wicked or mean 
* Perſons; for Things that are ſcarce and ditfcult, 
© are recommended to Men by the Rewards that at 
tend them (). Tho' indeed it proceeds from the 
Corruption and Pravity of Human Nature, that me 
value real Goods more or leſs, according as few d 
many poſſeſs them in Common with us. For my 
Goods are never the worſe, becauſe others poſſe the 
like; nor the better, becauſe others want them. Thus 
my Health is not the leſs valuable to me, becauk 
others alſo enjoy theirs ; nor the more, becauſe others 
are fick. Nor is my Knowledge leſs worth, becauſe 
others are Knowing too; nor wou'd the Value of my 
Wiſdom riſe, ſhou'd other People prove Fools. He 
theretore that prides himſelf in ſeeing others want 
the good Things which he is Maſter of, ſeems indeed 
to take Pleaſure in other Mens Misfortunes: And, 0 


the other ſide, he that thinks his own Goods ide 


worſe, becauſe others poſſeſs them in Common wit 
him, ſeems to be moved with Envy (g). 
But indeed, as in many things, ſo in this, tbe 
general Courſe of Mens Lives deviates from f 
Reaſon. Hence it it, that the Luxury of Man ' 
ſet moſt unreaſonable Rates upon many things, which 
Human Nature could eafily be without: Which ſom? 
think were contrived on purpoſe, that there 


_——_— 


— — — 
— — — _ — 


(6) The words of the Digeſt are, An & Philoſaphi Profeſſmum numero ſint? Et non putem = - - yuia hoc primum profiteri ens Intel 
mercenariam operam ſpernere. Proinde ne Juris quidem Civiſis Profeſſoribus jus dicent : eſt quidem res fanctiſſima Civilis ſapient ia, 


* 


— 


ſed qu. 


pretio nummarjo non fit æſtimanda nec dehoneſtanaa, lib. 50. tit. 13. De Extraordinariis Cognitionibus, Cc. Leg. 1. $ 45+ on Kei 


That the Roman Law allowed neither the Immunities, Privileges, nor Rewards ro Poets, that it did to t 


proſeſſors of 


ences, of which Monſ. le Clerc gives the Reaſons in Tom. I. of his Parrhaſiana, p. $1, Cc. abt | 


(a) Ovid. Amor. lib. 1. El. 10. v. 37, Oc. 
p. 29. Ed. Genev. (d) Lib. 7. cap. 12. 
Niltiade, c- 5. (s) See Numb. 11. 28, 29. Mark 9. 38, 39. 


(5) Vitruv. de Architect. 1.8, in the Preface. 
(e) In Nigrino. p. 38, 39. Ed. Amft, 


J. 1. C19 
(e) Pyrron. Hypoth- * 
FJ) Cic. de Invent, J. 2. c. 39 vid. Corn. Ni 


be 


Book V 
Spices. The Agyprtions do not pam their Piper 
* 


Plato Euth emo, 2 

Ed. ech. That which is ſcarce N Was 
is not valued, altho' the moſt uſeful Thing in the 
* Cellar. Curious Dainties are not valued 22 
* Taſte, but for their being hard to be gotten 
Beſides, a Thing is {till more valuable, when tis ng 
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me Uſe in vaſt prodigious Riches. What migh- 
2 ſome Pearls 1 — -by 1 Goodneſs conſiſts in 
ſuch a Degree of Whiteneſs, Largeneſs, Smoothneſs 
und Weight, (1) Weatities ſo bard to be match d, that 
never any two of thoſe Pearls are found alike ! 
Plin. Nat. Hiſt. I. 9. c. 35. Pearls bear the greateſt 
price of any thing; they were firſt brought to Rome 
« when Alexandria was taken, not long before Sy/la's 
« Time; but a little after were ſo much in Faſhion, 
that even ordinary Women affected to wear them; 
« for they uſed to ſay, A Pearl to Women, when 
they appear d in Publick, was as good as a LiQtor. 
« [dem. ibid. Some Jewels are ſo valuable, that no 
price can be ſer upon them. Id. I. 375. Proæm. Our 
Gral amongſt the Indians bears as great a Price as 
their Jewels do amongſt us. Idem. I. 32. c. 2. Ad. 
Aen. c. 17. 34. L. 20. c. 29. L. 12. c. 14, 17, 19. 
L. 13. c. 15. L. 37. c 4. L. 6. c. 17. Of Silk. With 
© ſo much Pains, and ſo far is it brought, that Women 
© when they appear in Publick may be ſeen through. 
At this Day Amber with us bears a moderate Rate, 
* in the Eaſt it is valtly dear. (2) Nay, the Folly of 
Men fanſies there muſt be ſomething extraordinary 
in what coſts much. Heliogabalus ordered the 
Prices of the Dainties provided for his Table, to be 
repreſented to him greater than really they tere; for 
that be ſaid, created an Appetite to them. — mags 
illa juvant, que pluris emuntur, Juv. Sat. 11. v. 16. 
* Luxury has impos'd a Price upon the very Dregs 
that the Sea calts up, Curt. 1.8. c. 9. n. 19, —— 
* Old Plate receives a Value from the Fame of the 
* Workmen ; Braſs from a few Mens Folly. * Sex. Con- 
fol. ad Helv. c. 11. Jan Nicius Frithrews (a) 
tells us of Ixlips, that thirty Years ago (when he 
writ this) they lay upon the Top of the = 
without any Cate or Notice taken of them: Yet, 
when they were brought to Town, the People, 
fond of them for their Rarity, ſer ſuch a Price 
upon them, as that every Root fold for above 
a Hundred Crowns. But after _y had encreaſed 
and grew common, their Price ſunk ſo low, that hard- 
ly any thing was cheaper. As our Deſires are, ſo 
* are our Eſteem of Things; and there's no End of 
* railing the Prices of Things, unleſs we firſt ſer 
* Bounds to our Extravagancies, Cicero in Verrem, 
1. 4. c.7. China and Farthen Wares are the dearer 
* tor being brittle. For 'tis an Argument of Riches, 
* and a glorious piece of Extravagancy to have a 
* Thing that ſhall immediately be wholly deſtroyed. 
Fin. L 23. The Brittleneſs make Cry/ta/ the dearer. 
* For among unskilful People, the Danger, which 
* Ought to fink the Price, raiſes it, Sen. de Ben. 1. 7. 


8. 9. Strab. I. 2. p. 87. Fd. Genev. Of precious 


Stones, that are ſo much valued, that thoſe that 


6 


. 74 - 


* have them not are as happy as thoſe that have them.” 
For Mankind is ſo whimtical and filly, as to think 
thole happy who poſſeſs Superfluities, rather than 
thoſe who abound in all the Neceſſaries and Con- 
veniencies ot Lite. And therefore it ought ro be rank d 
* the ſenſeleſs Opinions of the common People, 
to value Things, either tor their being new, or ſcarce, 
or hard to be gotten, or brought trom tar, unleſs their 
Goodneſs alſo and their Uſetulneis recommend them. 
Charron de la Sagelle, I. I. c. 39. num. 11. and l. 2. 
c. I0. num. 2. Agatbarcid. de Mari rubro, c. 4 9. ſpeak- 
ing of Alilei and Cuſſandrini, whole Country abound- 
ed in Gold, ſays, They barter'd Gold for a tripple 
Quantity of Braſs, but gave double for Iron. For 
* they proportioned their Rates according to the Plen- 
* ty or Scarcity of the Commodities, in which we 
* have not ſo much Regard to the Nature of the Thing, 
* as the Neceſſity of its Uſe. * But thoſe Things that 
are of daily Uſe, and eſpecially ſuch as relate to Pro- 
viſion, Apparel, and Arms, riſe in their Price, when 
they become neceſſary as well as ſcarce ; as in a Dearth 
of Corn, or in a Siege, or in flow Voyages, where 
Hunger and Thirſt are craving to be ſatisfied, and Life 
muſt be preſerv'd upon any Terms. P/n. Nat. Hiſt. 
LS. e. 57: Quinctil. Declam. 12. p. 176. Ed. Lug. 
Bat. In a very great Scarcity any thing that can 
* be bought is cheap. When Hannibal beſieged (aſili- 
num, a Mouſe was fold for Two hundred Pieces of 
Gold; and he that ſold it died of Hunger, whereas he 
that bought it was preſerved. The Prices of Artificial 
Things, beſides the Scarcity of them, are much raiſ- 
ed by the (3.) Neatneſs of the Art. In which L. 
Mummius was ſo ignorant, that when he had taken 
Corinth, and thereby got Poſſeſſion of the Statues 


claimed to thoſe whom he had hired to tran 

them into Iraly, that if they loſt them, they ſhould 
find him new ones, Vell. Pat. I. I. c. 13. The Re- 
putation of the Artificer adds Credit to ſome, and o- 
thers are the more valuable for the CharaQter of their 
former Poſleflor. As Lycian (b) mentions one, who 
had bought Ep;erus's Earthen Lamp at three hun- 
dred Denarii, hoping, no doubt, to get Epictetuss 
Wiſdom, by ſtudying by that Light. Thus the City 
Cuſco in Peru was in ſo great Requeſt, that even the 
Seed that grew near it, tho really no better than 
any other, was yet of more Value than that which 
grew elſewhere (c). In ſhort, the Difficulty, the 
Elegancy, the Uſefulneſs and Neceſſity of the Work, the 
Scarcity of Workmen, (d) their being Maſters in the 
Art, their not being under a Neceſſity of Work- 
ing, all contribute to the raifing -of the Price. 
* That fort of Work is moſt artificial, which de- 
* pends leaſt upon Fortune; that the moſt ſordid, 


* and Pictures drawn by the ableſt Maſters, he = | 
port 


(1) Etenim qui modus eſt 


In theſe Things, the Value of chem is according to Mens Deſires. 


ſires after them. Cicero in Verr. lib. 4. Chap. 7. 
2) Hence ir w 


aA more than a $! 
courſe de 


3) Tis : 
2 n curious Works 


(a) Pinacot h. 1.3. c. 
(c) Garcilaſſo de ja Vega Comment. Reg. 1.3. c. 20. 
de famous Ivory Statue 
i ing to what he can do, 
. Capable of being a Car 


mes. Xen. Mem, Socrat. p. 43%. in fin. I. 2 


Mr. Barbeyracs NOTES on 8 6. 


in his Rebus cupiditat is, idem eſt eſtimationis :- Difficile eſt enim finem facere pret jo, ni ſi libidini feceris * 1. e. 


Tis hard to ſer Bounds to the Price, till you have limited your 


as, that by the Roman Law, an Eunuch-Slave which was above ten Years old, and underſtood ſome Art, was valued 
ave that pretended to Phyſick. See Code, lib. 6. tit. 43. Commun. de Legat. & Leg. 3. princip. and Mr. Thomaſius's 
Pretio Affectionis, &c. chap. 2. $ 15+ 


. are rare. So that the Author improperly diſtinguiſhes between the Rarity of ſuch Things as arc 
chap. 1. f as is evident from other Examples alledged by him. See Mr. Thomafius's Diſcourſe de Pretio Afeclionis; and 
? GS 11. 1 


17. in the Life of F. Barclay, who was a great Admirer of them. (b) 4dverſus indoctum, p. 386. Ed. Amſtel. 
(d) © The Athenians had more necd of good ſtrong Roofs to their Houſes, o_ 
of Minerva; yet I had rather be Phidia than the beſt of Carpenters. For a Man muſt be rated, not accord- 


but according to what Reputation he is in; eſpecially, ſince few can Draw or Carve finely : 
penter, or a Porter. Cic. in Bruto, c. 73+ 


bur an) one is 
Thus Niciam gave a Talent for a Servant to 100 after his Silver- 


* which 


. 
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© which moſt defiles the Body; that the moſt ſervile, King is pleas d to be taken with it. But here ſong price c 
© which is of moſt Labour to the Body; that the obſerve, that the Fancy of the Buyer ought not tg ment 
moſt ignoble, which requires the leaſt Virtue, * Ariſ?. raiſe the Price of the Commodity, unleſs ſome cg to hav 
Polit. I. I. c. J. (11.) And again, That Exerciſe, Cauſes concur. The (2, Roman Laws make no A. making 
« Art, or Diſcipline is to be reputed mean, that renders lowance for the Fancy of the Party in the Reftiurin WM been In 
either the Body or the Soul unfit for the Practice of Damage done by Chance (4): And yet Merchans But 
of Vertue. Pol. 1.8. c. 2. (4) As for the more frequently raiſe the Price, when they fee the Zuu ae det 
noble Arts, ſome are more worth than they coſt 4 fond of the Commodity, Diodorus Siculus (þ) ch. lirate, 
you purchaſe of a Phyſician Life and Health, ſerves what an Advantage the Halian Factors made t ment : 
© Things invaluable; of a learned Tutor the Li- the Drunkenneſs of the Gauls : They bought fun ſent of 
© beral Sciences, and the Adornment of the Mind: ine, and ſold it at myſt unconſcionable Rates : for Ligal, 
* And therefore, in ſuch Caſes, we do not pay for they had a Boy for a Hogſhead, and ſo exchang'd tip always 
Things they teach us, but for their Labour. Sex. Wine for a Butler. _ | Equity 
de Ben. I. 6. c. 15. | However the Affection of the Seller may fairly riif tr for 
VII. But ſometimes it happens, that ſome certain the Price, if ſo be he fignitics it to the Buyer; for h Hatred 
Things are valued at a high Rate, by ſome particular part with a beloved thing, for the ſake of the Buyer other ( 
People only, which may be call d the Price of Fancy. deſerves ſome Contiderarion {c). Laſtly, The Price d Leeal | 
It was a Saying of a certain Arabian, © Whatloever is Things is ſometimes enhanced by ſome viciag of no L 
dear, altho' it be dear, yet if 1 have a fanſie for it, Habit of Mind, as Vain-glory, Cruelty, and th And w 
© jt is not dear; nor can any Thing, that pleaſes, be like (d). ; vour ol 
« ſaid to colt too much. Leo Arie. l. 3. All VIII. And theſe always, raiſe the Prices of Thing Wi more; 
Gifts are valued, as they are acceptable to the Re- as their Contraries always lower them. But, in orde Seller, 
« ceiver. Liban. Declam. 41. p. 870. D. Ed. Parif. to regulate the Prices of particular Things, pro hir g of the 
And this, where Animals are the Object, proceeds nunc, and to reduce them to a juſt Standard, we nuf Seller 1 
from a ſort of Acquaintance with them (1) or, be- remember, that in the ſtate of Nature every one by tend to 
cauſe they know how to ſuit themſelves with our power to put what Price he pleaſes upon his om But if t 
Humour; or becauſe we have eſcaped ſome imminent Goods, as being, in that ſtate, the ſole and ſuprene the Buy 
Danger by their Aſſiſtance ; or perhaps they are the Maſter of them. For, in this Caſe, ſhould another pric who ye 
Remembrancers of ſome fignal Event. Beſides, fome my Goods, it would ſtill be in my power to aczy may re 
Things are recommended by the Friend that gives or reject it; and thus I ſhould, in the end, put it caſe, tl 
them, ſo that we would not part with them for ſeve- Price upon them my ſelf: and tho I lay nevet foe exceed 
ral others of the ſame Goodneſs. ' travagant a Rate upon them, no Man can have ay On Lat 
| cauſe to complain; for, no one ought to be concemd the Lal 
Alibi linteum remitte how much I magnify my Riches in my own Fay; Buyer, 
Quod me non movet eſtimatione, and they who think the Price too great, may lt it taken to 
Verum eſt pv oouvor mei N 2 alone. And therefore, if any one has a mind tomy the Fiſhy 
Catul. 12. IT, 12, 13. Goods, tis fit I ſhould put what Price upon them to ll t 
— Acceptiſima ſemper I pleaſe: as, on the other fide, ſhould I force my and'Tirc 
Munera ſunt, Author que 1 facit. Commodity upon another, I muſt take what the to {ell th 
Ovid. Epiſt. 1). v. 71, 72. Buyer, who is indifferent, will be pleas d to give me. ate. 
Indeed, if any one, through III Nature, or Hatted, IX 
Many alſo put a Value on Things, becauſe ſome great or Envy, refuſes a Man in want, either to ſell at all, Law (1 
Man, whom they are willing to compliment, has or at leaſt ſells upon hard (1) unreaſonable Tem, 
expreſs d an Eſteem for them. Thus, this or that then, and only then is there cauſe to complain. From 
Proviſion or Apparel riſes in its Price, when the whence it follows, that in a ſtate of Nature, the (2 ) It 
— Ned, n 
bas PI RD * ourſelves 
(4) Reſpondetur, quedam pluris, quam emuntur. Emis A Medico rem inetimabilem vitam, c valetudinem bonam : a bonarum Artiun ies, Or t. 
preceptore ſtudia liberalia, & animi cultum. Itaque his non Rei pretium, (ed Operæ ſolvitur, quod deſerviunt, quod à rebus ſuis avocaſi obe upra, 5 
vacant, Meycedem non merit i, ſed Occupatione ſus ferunt. See Quintil. Inſtit. Orat. lib. 12. chap. 7. in fin. Pythagoras blamed thoſe (3) $ 
that took Money of Young Men, for teaching them ſuch Things as were not to be valued : Md N Aru, r TeaT|armres: 
Jambl. de Vie. Pythag. chap. 34. num. 245. a (i) © 
Mr. Barbeyrac's NOTES on 5 7. 5 State of 
(1) I have a little corrected this Place, to make it agree with what he has ſaid in his Abridgment of the Duties of a Man and Citizen, and unde 
lib. 1. chap. 14. $ 4. and have alſo been obliged ro make ſome little Alterations a little farther ; for this Paragraph, and ſome other do the Ju 
in this Chapter, are very diſorderly placed. | By ſhould on 
2) The words arc, $i ſervum meum Occidiſti, non affectlones eſtimandas eſſe puto, (veluti ſi filium ſuum naturalem quis occiderit, "= follow th 
th magno emptumn velles ) jed quanti omnibus valeret. Sextus quoque Pedius ait, Pretia rerum non ex adfections, nec utilitate fingalorun, and Natu 
ſed communiter fungi. Digeſt. lib. 9. tit. 2. Ad Leg. Aquil.i Leg. 33. See alſo lib. 35. tit. 2. Ad Leg. Falcid. Leg. 62, 63. often hap 
Mr. Thomaſius's Diſcourſe De Pretio Affectionis, &c. chap. 3. $ 12. 13- underſtan 
Mr. Barbeyrac's NOTES on 58. 3 hap. 2. 
(1) Mr. Thomaſius, in his Juriſprud. Divin. I. 2. c. 11. $ 13. diſtinguiſhes between a Thing of the ſame Kind, and a Thing winc le (2) 8. 
capable of an Equivalent; tor only the firſt can be priced as high as we pleaſe. As for the other, if in a Loan, or Exchange, for Exam” bro temp, 
one pretends to value his Wine or Corn at an higher Rate, altho in reality they are of the ſame Nature and Goodneſs as that o (3) H 
Bargainer, Mr. Thomaſius ſays, * That he offends againſt the Natural Equality of Men, which doth not allow us to weigh our 1 ontract 
© other Men's Goods in an Uneven Balance, and judge differently of them, or of what appertains to them, without a juſt Cauſe. o . 
may alto add, That the Nature of Commerce, by which Prices are ſettled, requires Equality; for there is a viſible Inequality from Pe 
Things of the ſame Kind and Goodneſs are eſtimated at a different Rate: Whereas, when we are treating about Things o "he Valus- | 
Nature, beſides that they can't be ſo exactly equalled, the Eſteem which the Proprietor hath for it, may be reſpected in (a) 8 
tion, as a part of the Price, and ſo reduce the Exchange to a juſt Equality. (e) via 


e 

(a) Vid. Lib. 9. t. 2. I. 34. D. ad L. Aquil. & Lib. 35. t.2. Leg. 36. ad Leg, Falcid. (b) Lib. 5. c. 26. p. 304. = — 

d. J. c. 17. relates, That the People of Baleares valued one Woman at the Rate of four Men, they were ſo prone to 8 — in Dial. 
(e) Add. 1.62. i. 1. l. 63. D. ad. L. Falcidiam. (4) What Rates the old Gauls ſet upon the Heads of their Enemies, 

Sic. J. 5. c. 29. P. 307. and Strabo, I. 4. Price 
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Price of every thing is to be determined by the Agree- 


ment of the Contractors; nor can any one be ſaid 
to have oftended againſt the Law of Commerce for 
making the beſt of his Market, provided he has not 
been Inhuman towards the Neceſſitous a). ; 
But in a regular Government the Prices of Things 
are determined, either by an Order from the Mag1- 
irate, or ſome Laws, or elſe by the common Judg- 
ment and Eſtimate of Men, together with the Con- 
ſent of the Parties: The former may be call'd the 
Ligal, the other the Natural Price (). The Legal is 
always preſum'd to be conſonant to Juſtice and 
Equity, unleſs the contrary does evidently appear : 
tor ſometimes grols Ignorance, and, more frequently, 
Hatred or Favour towards the Buyer or Seller, or ſome 
other Corruption, or private Intereſt, interpoſes. The 
Lega/ Price is fix d, as it were, in a Point, and admits 
of no Latitude, but the leaſt Exceſs becomes Injuſtice. 
And when 'tis fix d (as moſt commonly it is) in Fa- 
vour of the Buyer, the Seller cannot in Juſtice demand 
more ; but the Buyer may, with the Conſent of the 
Seller, ſink below it, provided he does not fall ſhort 
of the lowelt Degree in the Natural Price: and the 
Seller may lawfully take leſs, provided it does not 
tend to the Prejudice of others of the ſame Trade. 
But if the Price be fix d in Favour of the Seller, then 
the Buyer cannot lawfully preſs the Seller to take leſs, 
who yet, if he thinks fit, may take it (2), for any Man 
may recede from his own Right: However, in this 
caſe, the Seller may take more, provided it does not 
exceed the (2) higheſt Degree in the Natural Price. 


the Labourer z on Commodities, in Favour of the 
Buyer. In ſome Places, a more ſubtle Method is 
taken to prevent unreaſonable Prices; as in Greece, 
the Liſomongers were not permitted to fit, but obliged 
to {ell their Fiſh ſtanding, that ſo, by the Tediouſneſs 
and'Tireſomeneſs of the Poſture, they might be forced 
to ſell them while they were {weet, and at a moderate 
Rate. 

IX But the Natural Price, which is not fix d by 
Law (1), admits of ſome Latitude, within which 


1— —„ 


n 


On Labour, the Price is generally fd in Favour of 


more or leſs may be demanded and given. Of this 
Price Seneca is to be underſtood, when he ſays, (2) 
What matter bow much it is, ſince the Buyer and Seller 
agree upon it The Value of Things is according to the 
Market; when you have commended them, they are 
worth ſo much as they can ſell for, and no more. 
De Benef. 1.6. c. 15. And Law 63. of Book 25. 1, 2. 
of the D. ad. L. Talcid. The Prices ot Things are 
* (3) not fix'd according to the Fancy, or Uſe of 
particular People, but as they are valuable to every 
i ay: See allo Law 23. of Book 9. t. 2. of the D. 
ad L. Aguiliam. In ſome Places (ſays Ariſtotle, 
Nicom. 9. 1. towards the end) the Laws allow no 
Action tor voluntary Commerce; thinking it reaſon- 
able that the Creditor ſhould entirely depend upon 
the Honeſty of the Debtor : For they thought the 
Debtor fitter to judge how much ought to be paid, 
than the other. For many Things are ditterently 
rated by thoſe that are in Poſſeſſion, and thoſe that 
delire to be in Poſſeſſion of them: every one ſetting 
a great Rate upon his owg. But a Return ought 
to be made according to the Opinion of him that 
is to make it ; which perhaps ought to be adjuſted, 
not according to the Value he puts upon the 
Things, when in Poſſeſſion of them, but according 
to the Value he puts upon them before he had 
them. (c) By reaſon of this Latitude, they generally 
divide the Natural Price into three Degrees; the low- 
eſt or favourable, the middle or reaſonable, the high- 
eſt or rigorous : within which Degrees, any thin 
may be bought or ſold dearer or cheaper. But o 
what Extent this Latitude may be, it is not eaſy to 
2 a Rule that will reach all Caſes: But that may 
ſaid to be the Juſt Price, which is generally 
agreed upon by thoſe who ſufficiently underſtand the 
Market and the Commodities. Hither may be re- 
ferred that of Varro de Ling. 7. 4. () Pretium eff, 
guod ' efimationis enptioniſque cauſa conſtituitur: 
dictum à peritis, quod hi ſol: poſſunt facere recte id. 
Yet Salmaſius, de Uſuris, ridicules the Derivation, 
and that with Reaſon. | 
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les, or to encoura 


(3) See Atheneus, I. 6. c. 2. 
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ould ordinaril 


tollow that Eſtimation, the 

y may be though 
nd Natural Honeſty. is alſo a 7 
often happens, 


Map. 2. 8 24. 
(2) Seneca's 


(6 : 
Tour . ee the Diſcourſe, quoted c. 2. 5 34. 


rice, in Latin Pretium, is that w 
from Peri t I 


(a) See Gen. I 1 & | 
(c) Vid, Grot, on eel | 47-13, Ofc: 


——_ 
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(2) It is not always allowed to give a Price lower than what is ſer by the La; and this takes place chief y, when the Taxation is 
hxed, not for the Intereſt of Private Perſons only, but for the Publick Good, and as a Sumpruary-Law. Nor may we always content 
re with leſs; which ought principally to be obſerved, when the Magiſtrate, by fixing a Price, endeavours to hinder Mon 


ge Merchandiſe and Commerce in general, as Mr. Thoma ſius has very well obſerved in his Furiſprud, Divin. ubi 
upra, 5 $6, 57. | | | | 


Mur. Barbeyracs NOTES on &g. | | 
a (1) The common Price, according to Mr. Thomaſius, ubi ſupra, $ 24. hath alſo place among thoſe who live in the independent 
State of Nature. For as he ſays, be very hard to maintain any Commerce, if every one ſhould always over- value his own Goods, 


nd under-value another's. The beſt way to preſerve an Equality between Perſons naturally Equal, is, that every one ſubmir himſelf 
wie judgment of the greater Number; and ſo there is reaſon for ſuch an Eſtabliſhmenc in Nations, as this, 


a Words are, Quid intereſt quant i ſint, cum de pretis inter ementem, C vendentem convenerit. Fretium cujuſque Rei 
e tempore eſt, cum bene iſta laudaver is, tant i ſunt, quanto pluris venire non poſſunt. 
(3) He ew here of the Value of a Damage, and not of what may be given or requi 


red in Buying and Selling, or making any ork.e: 


hich is appointed upon the account of the Value and Buying of a Thing, tis ſo called 
4% 1, e. ſuch as are skilful, becauſe they only are able to fix it. AS: 


(b) That is, as Mr, Barbeyrac has it, the Ordinary or Current Price. — 
1. 14. O Ciceron. Verrin. de Signis. Qui modus eſt in his rebus Cupiditatis, idem eft aſtimat ions. 


X. In 


That both Bargainers 
y govern themſelves by the Eſtimation which their Equals make of Things of a like Nature. So that if Men do not 


t to offend, not truly againſt the Law of Rigorous Juſtice, bur againſt the Laws of Humanity, 
mprudence, in Trading, to value our Goods at ſo high a Price, as to find no Buyers; as it 

when Men over-value their Goods at more than they are thought worth by ſuch Men, as commonly deal in chem, and 
underſtand them. See the ſame Author's Diſcourſe, intituled, De Aquitate Cerebrina, Leg. 2. Cod. 2. de Reſcindenda Venditione, 


Of PRICE. 


X. In regulating this Natural Price, Regard is to 
be had to the Labour and Expence (a) of the Mer- 
chant in Importing and taking Care of his Goods 
for upon this Ground it is that a Merchant can juſtify 
his ſelling ſo much dearer than he bought: But this 
Regard is only to be had to thoſe Expences which they 
are uſually put to ; extraordinary Chances have nothing 
to do here. And therefore it can be no Reaſon for a 
Merchant to raiſe his Rates, becauſe he happen'd to 
break his Leg, or to fall ſick, or becauſe part of his 
Goods were caſt away, or ſtolen; unleſs ſuch Acci- 
dents contribute to the Scarcity of the Commodity ; 
much leſs can he bring in his own extravagant and 
ſuperfluous Expences. But his Time, his Study, his 
Care, in getting, preſerving, and ſorting his Com- 
modities, as alſo his Servant's Wages, may fairly be 
rated by him. And it would be inhuman, and tend 
to the Diſcouragement of Induſtry, to allow a 
Tradeſman, or a Man of any other Calling, no 
more Gain than Juſt enough to ſupply him poorl 
and ſparingly with the Neceſſities of Life. The Dif- 
ficulty alſo, and Length and Danger of the Voyage, 
may be brought into the Account, as alſo the difterent 
Value of Monies and Commodities in difterent Coun- 
tries. Beſides, the Way of Sale may alter the Caſe ; 
for they who ſell by Retail may demand ſomewhat 
more than thoſe who ſell by Wholeſale ; their Trouble 
being greater, and it being more advantagious to have 
a good round Sum paid down at once, than to receive 
the ſame by little and little. But what ſudden and fre- 

quent Alterations the Markets admit of by reaſon of 
the Plenty or Scarcity of Buyers, Money, or Com- 
modities, is well known. For the Scarcity of Money 
and Buyers proceeding from ſome particular Cauſe, 
meeting with a Glut of Commodities, ſinks the 
Price (b). As, on the other fide, the Plenty of 
Buyers and Money, or the Scarcity of the Commo- 
dity, raiſes it (c) (1). Beſides, it helps to lower the 
Price, when the Seller forces his Commodities upon 
us of his own accord, as if they lay upon his 
hands (2), for that proceeds from a Scarcity of Buy- 
ers; and beſides, in this Caſe, the Purchaſer has often 
no Occaſion for the Thing, nor would buy it but 
that he thinks it a good Bargain: And indeed, in 
ſuch a Caſe we often buy, not ſo much for our own, 
as for the Seller's ſake. And therefore, when Things 
are fold by Auction, or Inch of Candle, they often 
go off for leſs than otherwiſe they would 5 for; 
it being the Condition ot that ſort of Sale, that (3) 
the Ware ſhould go to the higheſt Bidder : And yet, 
{ometimes, the Warmth and Emulation of the Com- 


. own Soil, had a mind to the Delicacies of de 


Book V 


at all times, rais d by the Plenty of the Bupen bare 
Again, The Seller ought to have Allowance ma indes 
him for the Loſs enſuing, or the Gain he foregoes in a 
ſelling at that time when the Buyer is Importunac. WM videc 
For it would be unreaſonable to expect me to h MY needs 
with my Gcods, but upon ſuch Terms as to he 1, able 
Loſer by them Beſides, the Loſs or Gain, by ten way 
of flow or prompt Payment, may be, and indeed y. chat 
ways is, brought into the Account: For (4) a Dy Ml *be U 


is part of the Price; which is more if paid doyy 
upon the Nail, than if paid ſome time after; for i 
the mean time, I might, perhaps, turn and apply | 
another way to my Advantage (d). And therefore 
(e) Polybius commends the Generoſity of the Yo 

Scipio, ſor paying his Siſters their Portions for. 
with, which he was not obliged to do till two g 
* three Years after, and that too at Rome, a Ciy 


* where no Man gives away any Thing at all, or py © thre 
* a Penny before it be due; ſo diligent is every 15 y 
* in getting Money, and ſo much Advantage do thy . . 
make of the Time.“ b whc 

(5) Laſtly, We may add, what Themiſtocles, v. bon 
he was going to ſell his Farm, gave a public 44. . abo 
vertiſement of (f ), That he bad a good Neyghlou, WR. than 
A Houſe, ſays Sadus (g), that bas got ſuch a N him 
bour as you, (ſpeaking to a Raſcally Zew) may hh | XII. 
fell for Ten Drachmæ of bad Money; but 1055 ! 7 Ag 


_—_ that when you are gone, it may be worth 4 
undred. A good Neighbour therefore raiſes th 
Price of a Farm; eſpecially in a Country where th 

ood old way of the Spartans obtains (Y), who nul 
Boo with their Neighbours Servants, Dogs, and Haſs, 
as if they were their own : And when a Man wanted ay 


Thing that bis Neighbour was Maſter of, be need lu 4 teri 
to open his Store-houſe, and to furniſh bimſelf jrm - he. 


thence with what be bad occaſion for. The Cauſe d 
raiſiug the Price of Slaves, in Zuſtin, was very ur 
uſual, and not a little owing to Cruelty : The Pri 
of the Theban Captivet was rait d, ſays ' he, mt fi 
their being ſerviceable to the Buyer, but out of Hum 
70 the Enemy (1). | * | 

XI. But, when moſt Nations had degenerattd 
from their primitive Simplicity, 'tis eaſie to imagine 
that this proper Price could not ſuffice for the Dit 


, O. 
troduc 
n whic} 
W 10 . 
odty. 

eſhnies 

phat tl ) 
with, it 


patch of Buſineſs and Commerce, which daily en 1 
creaſed: For, Commerce conſiſted in Bartering only; —— 
and Work was paid in Work, or elſe in Commod!: 

ties. But after our Luxury had encreaſed our Nee Bi (i) 7. 


mut atio 
"MPI um, 


ſities, and we, not content with the Produce of cu 


Nations, it was hard for any one to polleis 
Goods, for which any other would be willing w 


— 


* 


pany riſes above the ordinary Price; which is indeed, 


Mr. Barbeyrac's NOTES on 8 10. | 

( : )1 have added this Period taken out of our Author's Abridgment De Officio . C Civ. B. I. 1. c. 14. f. 6. where tis ſaid, 2 hig 

Price is ſet upon a Thing, when tis ſold only to pleaſe One importunate to have it, and without which Intreaty it W 11 
been ſold. Any One may ſee that this ought not to have been omitted. | | 

(2) Eſpecially, where Cato's Rule of Good-husbandry is obſerved, which Plutarch relates in his Life, Nothing 

* ſuperfluous ; bur what we have no occaſion, for altho' tis ſold for a Farthing 

Plut arch's Words are, O 5 Toy $80 voy #1) 

. | (3) See Chap. 5. | | 

(4) Nam Dies ſolutions, ſicuti ſumma pars eſt ſtipulationis. Diet 1. 2. Kit. 13. De Edendo, Leg. 1. $2.  Seealſo J. 18. 016-3 


putet, Proffer'd Ware ſtinks. 
Te4%0xn), oN voult ev.. In Vit. Caton. 


De in Diem addictione, Leg. 4. $6. & Leg. 15. in fin. 


(5) In all this Paragraph the Author treats only of the Outward Circumſtances, which help to raiſe or leſſen the ice ot 1. 
But we ought always to ſuppoſe that the Natural and Internal Qualities of the Things themſelves do very much al che 
becauſe theſe intrinfick Qualities or Circumſtances encreaſe or leſſen the Benefit we may have by it. To this the E 


ſtocles, alledg d by this Author, is to be referred, c. 


(a) See Grot, in the Place above- cited. 
(e) Vid. Socrat. Hiſt, Eccleſ. I. 3. c. 7. in the 
Grot. J. 2. c. 12. f. 14. 
laconicis, p. 238, Ed. ech. 


beginning. 


(f) Plut. Apophtheg. p. 18 5. D. 
(i) Fuſt. I. 11. c. 1. 


(b) Cheapneſs proceeds from 2 Multitude of Sellers. Tacit. An. 
(d) Vid. Mart. I. 6. ep. 30. 


is cheap chat i 

. *4 9 4 
"Tis a Proverb, ers N 
8 TI5 8 62, *“ A 


it comes dear. N 
* err, MAX 
6. followin 


cer 
xample of Them! 


6. c. 7. * 
e) In exerptis Peireſcians, oi 
(Y Mention d by Plutarch, 


(8g) Roſar. Perſ. c. 4. 
| hart 


Chap. I. | 


— 


harter thoſe Commodities that we wanted, or which, 
indeed, could be exactly equivalent to them. And, 
in a well-regulated State, where the Subjects are di. 
vided into various Orders and Ranks, there muſt 
needs be ſeveral ſorts of Men which would not be 
able to ſubſiſt, or at leaſt very hardly, did the ſimple 
way of Bartering {till prevail. As tis very evident 


| that thoſe Nations which are yet unacquainted with 


the Uſe of Money, are perfect Strangers to the more 
improv'd and cultivated way of Living Vid. Busbeg. 
Eyiſt. 3. where he treats of the Manners of the Co/chy, 
Add. J. I. princ. I. 18. t. 1. D. de contrab. Enpt. And 
therefore Maximus Tyrins, Dif}. 36. p. 244. Ed. Lugd. 
A. 1630, is in a ſweer Dream, when he ſays, © Meat, 
« Drink, and Raiment and other Neceſſaries Men 
« provide, by bartering Braſs and Iron ; and thoſe 
« of more Value, by Gold and Silver. But this is 
through the Corruption of Mankind: for without 
« any Ule of Metals they might communicate gratis 
to one another, by this moſt Juſt Meaſure, that he 
who wants, ſhould provide tor his Neceſſity, by 
* borrowing of him that abounds ; and he that 
* abounds, ſhould lend upon no other Condition, 
1 = that he in his Turn ſhould be ſerviceable to 
40 im. 0 | . 4 

XII. And therefore the moſt civiliz d Nations, 
dy Agreement, thought fit to ſet a certain Emment 
Erice upon ſome particular Thing, as a Meaſure and 
Standard for the Price of every thing elſe; by the 
elp of which, one might procure any ſaleable Com- 
modity, and Commerce might be carried on (1) more 
onveniently. (2) To this ſe, Ariſtotle (a) dif- 
vurſes excellently, When Want, (ſays he) bad made 
dertering neceſſary, any ſimple Exchange of Commodi- 
es was ' ſufficient to anſwer our preſent Exigences. 
but hecauſe we knew net what, or how much we might 
ewe Occaſion for bereafter, the Uſe of Money was 
troduc'd ; which is, as it were, a Pledge, or Security, 
n which Men have agreed to impoſe ſuch a Power, 
10 make it capable of procuring yy JH Com- 
rodity. And in another Place (b), When Mens Ne- 
eſhties were 10 be Suppyd from Abroad, by importing 
par they wanted, and exporting what they abounded 
th, it was neceſſary to intraduce the Uſe of Money. 
or every Thing neceſſary for Life could not eaſily be 


8 


| 
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convey d backward and forward. And therefore to 
carry on ſuch a Barter, they conſented to groe. and 
recerve ſuch a "Ibing,| at ſuch a Value, es Iron, 
Silver, or any thing elſe : which, ar firſt, was di- 
termined by Quantity, or Weight : but afier, had 4 
Stamp put upon it, to fave the Trouble of Weighing -- 
for the Stamp is a Token and Demonſtration of ſuch 
a Quantity. Again, (*) (c) Becauſe an Architect do- 
ſerves more for bis Work, than à Shoomaker does for 
his; and it would be difficult for theſe Two to barter 
rogether, it being unreaſonable to give a Houſe for u 
Pair of Shooes ;, therefore, to render ſuch Things 
ſaleable, Mankind have thought fit, by common Conſent, 
to make uſe of a Piece of Silver, which they ca{/ 
Money: And this, for the Maintenance of Croil Com- 
munication, they ' have agreed ſhould: be accepted for 

Commodity, according to the Value and Price 


It. | 
XIII. For this Purpoſe, the more noble and ſcarce 
Metals, Gold (d), (e) Silver and Brats ſecmed moſt 
proper. Foz as we accept a Man of known Credit 
and Value, and not every common Fellow for a Surety, 
io no Man would part with his Goods, which 9 2 
haps he had acquired with great Labour and Induſtry, 
for what he might meet with any-where, as a handful 
of Duſt or Sand; it was neceſſary therefore Money 
ſhould confiſt of ſuch a Matter as might be conve- 
nient for keeping, and by reaſon of its Scarcity ſhould 
have the Value of many Things crouded and united 
in it. Theſe Qualities are found in Metals, which 
are alſo of ſuch a. cloſe compatted Subſtance, as not 
eaſily to be worn out, and yet capable of bei i 


vided into minute Pieces, both which are abſolutely 


neceſſary for that which is deſign d to be a Standard 
and Common Meaſure in Commerce, But fince this 
Uſe of Money does not follow from the Nature of 
Things, but the common Conſent and Agreement of 
Men (F); any Thing elſe, in Caſes of Exigency, may 
ſerve in its ſtead. Thus Leather, Paper, and ſuch- 
like, with ſome certain Stamp upon them, have often 
paſs'd for Money, in Times of Neceſſity ; which, 
when thoſe Emergencies were over, have been ex- 
chang'd for the common Species (g). Thus in the 
Kingdom of Congo and Iumbutto in Africa (b), and 
in many Places of North-America, a certain fort of 


_—_— s 2 


Mr. Barbeyracs NOTES on 8 12. 


(1) The Roman Lawyers have well diſcover'd the Original and firft Eſtabliſhment of Money, ſaying, Origo emendi, vendendique à 
rmutationibus cæpit. Olim enim non ita erat Nummus, neque aliud Merx, aliud pretium vocabatur ; ſed unuſqu/ſque ſecundum neceſſitatem 
emporum, g verum, utilibus inutilia permutabat, quando plerumque-evenit, ut quod alteri ſupereſt, alteri deſit; ſed quia non ſemper, nec 
acile Concurrebat, ut cum tu haberes quod ego de ſiderarem, invicem haberem quod tu accipere velles, eleta materia eft, cujus publica, 
pe / potua eftimatio di ſicultat i bus per mut at ionum, æqualitate quant itatis ſubueniret, eaque materia forma publica percuſſa, uſum domi- 
\ que, nm tam ex ſubſtantia prebet, quam ex quantitate, nec ultra merx utrumgue, ſed alterum pretium vocatur. Digeſt. J. 18. tit. 1. 
contrahenda Emprione, &c. Leg. 1. 
(2) Theſe Paſſages our Author quotes at Large, bur without any great Neceſſity. as 
(*) The Greek of this Paſſage is, Exel 5 0 e 2 * mole T3 euTs tgyov, n 6 ExvTWs, YU tg y00 un- 
ee x Td Exuld me; J eln b, A' vemSnudror d vx by oixiay aabiv, r ndn wouoas rau aye 
wn * * LA age te mexoay pd gnyls; VopurT ua ir xi, 9 wegs F dla dug t xc cu FOE o ), d 7 01640% Tae 
"her, Ade f moMuxlw xotravien unix avs | 


10 a) Nicem, J. 5. c. 8. © Money was found our, as a Common Meaſure to which all other Things ſhould be referred. 
2. Col. (b) Polyb, J. 1. 6. (99. Nicom. 1.5. c. 8. © All Things that are barter d ought to be capable of being 

was ſuhſt ogerher, to which Uſe Money is ſubſervient ; which, in a manner, is a Medium, tor it meatures all Things : For Money 
wer „ duded by Conſent, and is therefore call d y6umoua, as being ſuch, not by Nature, but you bY the Law; it being in the 
whe Man to alter it, or make it uſeleſs. Every Thing ought to have a Price ſer upon it, for ſo there will be continua! Trafhick ; 
"ae ce that is, there muſt be Society. Money therefore, as a Medium, renders Things commenturable, and conſequently equal. 
Thin e can be no Society, where there is no Exchanging; nor Exchanging, where there is no Equality; nor Equality, but where 
EI ire commenſurable. (c) Magn. Moral. I. 1. c. 34. Rbet, I. 1. c. 16. Money is, as it Were, the Rate of the Worth 
mer Things; and therefore all other Things are procurable by it.” 


1 9 Which why it is eſteemed the moſt noble, may be ſeen in Plin. Nat. Hiſt. I. 33. c. 3. about the end. 


etiam l. 34. c. 14. Plin. Nat. Hiſt. & Lucian. in Charon. p. 350. Edit. Amſt. where Iron 1s preterr'd to Cold. 
(f) Add, Philoſt. in Vita Apollonii Tyan, 1. 1 e. 3. 0 Vid. Palyen, Stratae. . 3. c. 10. n. 1. of Timotheus and Demetrius. Seneca 


(h) In Leo Afric. I. 7. 


1 
Beneficizs, l.5. c. 14. at the end. 


+ K E Sea- 


— - — 2 
Sea - Shell is in Uſe, inſtead of Money. The Apala- coin d, ſhould be melted down, and ho longer pul coin 
chites, a People of Florida (a), uſe certain black and © in Payment; and that for the future the Mong WW Picc 
white Grains for Money. The ſmall Money of the © ſhould be denominated from t Mon 
Province of Caniclu are Lumps of Salt (b), which “ Metal. For he obſerved, that the Emperor ſuch 
are alſo cutrant among the Ares: (c) Tho' cer- js a greater Expence in 'Larpefles, Caſe 
tainly ſuch ſort of Money is capable of carrying on but neceſſity of giving away Ten Shill But 
a very ſmall Trade. In the Kingdom ot Sam the „ times Thirty, Fifty, or a Hundted in a ſingle Piece — 
Great Money is Silver, the Small a certain ſort of © becauſe he had not a ſutficient Stock of ſtmalle tity 
Shell (d). And here, by the way, we may obſerve, Pieces to diſtribute. Lr. $969! 1 2) Curr 
that in Congo they look upon Iron to be a nobler XIV. But altho' the Value of Gold and Silver 20! Trea 
Metal than Gold, or Silver, becauſe theſe are of Money depend upon the Agreement of Men; yet th; Som 
little Uſe, whereas that affords moſt convenient Inftru- ſupreme. Magiſtrate has not a Power at large of & extir' 
ments for the Service of Life. Among the 5 apy rermining it as he thinks fit, but muſt have intro 
Braſs was the moſt ſcarce and precious Metal (e). ſome certain Conſiderations. And Firſt, All Aich all t 
And indeed, laying afide the Uſe of Money, Mankind that we know of, agree that Braſs is leſs worth tha to p. 
could better be without Gold and Silver, than without Silver, and Silver than Gold, and that Silver tex ooh 
Iron (1). The Perwvians (J) thought themſelves happy ſuch a Proportion to Gold (&). Again, Money is mn up a 
that the Europeans help'd them to Iron Inſtruments. defign'd for the Conveniency of Commerce bays it Lo 
And one of their Grandees could not enough admire Natives only, but alſo between them and Forei ſorts 
a Pair of Sciſſars brought over by the Spaniards, And therefore, if the Magiſtrate ſhall raiſe the Mom recer 
ſaying, Had the Spaniards brought nothing elſe but extravagantly, he would render it uſeleſs in our Trafic whicl, 
Razors Sciſſars,Combs, and Looking glaſſes. it would have with Foreigners. Indeed, Subjects of th fince | 
eaſily oblig'd them to give all their Gold and Silver in lame Nation (7), Neither the Banker nor the Farr ſay, | 
return. For before that, they ſhaved themſelves can refuſe the King's Money; but whether they like; Vines 
with Knives of Stone, not without great Pain, As or no, muſt take it in Payment. But between us a for 7 
for their Gold, and Silver, and Jewels, they. gave Foreigners, ſhould not the Quantity and Goodnck d ſuper 
them their King, not as Tribute, but as a Gift (g). the Metal be ſo adjuſted, as to render our Money r got | 
In a certain Country of Arabia, they barter'd an equal leaſt, as good as that of the Country with which k Gree, 
Weight of Gold and Silver for Iron; for they abound- traffick, it would be a great Clog and Hindrand t tte 
ed in the former Metals, and wanted the latter (H). Merchandize, and wou'd reduce us again to the N erv 
Heretofore theſe Metals us'd to paſs by Weight (i); fity of Bartering ; which, of itſelf, would not be fl back 
inſomuch that ſtill, among ſome Nations, the Money ficient to carry on Trade, unleſs we export as mh Avari 
is denominated from the Names of Weight. But or more, than we import; and Foreigners ſnd i nels c 
that growing inconvenient, it became cuſtomary every- need of our Commodities, and we not of theirs (w) their 
where for the ſeveral Princes of each Nation to coin And becauſe, where our Eſtate lies in Moves i the Ci 
Money of a certain Size (20, and to ſtamp it with a chiefly conſiſts in Money, it muſt be muck Ditfici 
certain Mark to determine its Value. Alexis Severus leſſen d, when that admits of ſo much Alloy 2 U ſo lial 
gave order, © That the Pieces of Money of Two, diſcover its own Baſeneſs in its Looks. (.) f a, flop 
* Three, Four, and Ten Pound weight, up to thoſe /yenms (n) relates of Leucon, that he commanded il tore. 
of Fifty, and an Hundred, which Heliogabalus had his SubjeQts to bring in their Money to have it ne = ; 
us - 
| SN | — _— take 
Mr. Barbeyrac's NOTES on $ 13. Lucre 
(1) See Mr. Locke's Philoſoplical Eſſay upon the Human Underſtanding, I. 4, c. 12. 8 11. any ( 
(2) From whence that of Juvenal, Sat. 24. v. 291. Conciſum argentum in Titulos, facieſque minutas. jets. 
Mr. Barbeyracs NOTE on 8 14. elſe. 
(1) To avoid the Cheat of Falſe Money, it ought not only.to be mixed with a good Alloy, but ſo curiouſly wrought, that tb fron fe 
Labour joined with the Intrinſick Value of every Piece, ſhould make it worth more than it commonly goes for. This is Mr. Bernard" ſhould 
judicious Reflexion, made by him, in his News from the-Republick of Letters, Mar. 1704. Bur when Falſe Money creeps into tr. 
Publick Commerce, Private Perſons ought not to bear ir, but the State ought to take it at the Weight which they received ic. Os _ of 
Author commends rhe Juſtice of the Senate of Venice in this Caſe; and we have had as great an Inſtance lately of it in Fx Retur 
Under the Reign of King William III, the Money was in ſuch a bad Condition, becauſe it had been ſo much Clipt in the foreg9% oreig; 
Reigns, in which there was no Care taken to prevent ir, that it was diminiſh'd above a Third Fart of the true Weight. This 
Men beheve that they had more than they had; for tho' the Money had not been leſſen d by Pablick Authority, yet in C * — 
Value was One Third part leſs than it went for, which ruin'd Trade in many reſpects. Mr. Locke took notice of this Abuſe, 
toretold, That in a little Time, if ſome Remedy were not taken, England would want Money to buy Bread, which happen d in 15 
inſomuch that the Parliament was obliged to amend ir in the beginning of the next Year. That great Philoſopher was one of — (1)! 
who helped to make it appear, that there was no other way to fave the Commerce of England, but to Coin the Money anew ® the Ene 
Publick Charge, without diminiſhing the Price. Whereupon the Parliament following the Advice of this Great Man, given 2 (2) 7 
two ſmall Works, “Made, in the midſt of a terrible War, a Reformation of the Coin, which many States would have char” to his 1 
attempt in Peace. Some Kingdoms would have Raifed and Lower'd the Money, only to have brought the Wealth of Private ©”, for Ex: 
„into the Prince's Treaſury, not regarding what Loſs the People had by it: Bur the Maxims of the Engliſh Government will pet or, fan 
no ſuch Thing. Mr. Clerc's Biblioth, Choiſe, tom. 6. p. 384, &c. | | ment, 
3 f : 8 : | | 7 | 12. . . gard in 
(a) Concerning which, vid. Rochefort. Deſcript. Antillarum Inſul. Part 2. c. B. 1. 8. (% As Paul of Venice relates, . 20 be hand 
(c) Franc. Alvarez. c. 45. (4) Vid. Jod. Schouten, in Deſcript. Regn. Siam. Add. Polydor. Virgil, de Invent. ver. 4.2. C to the | 
Alexand. Neapol. 1.4. c. 18. Budeus ad J. 1. D. de contrab. empt. (e) Herodotus Thalia eoncerning the Ethiopians. 64% Words 
(f ) Garcilaſſ. Comment, reg. J. 1, 1. () Idem ibid. I. 5. c. 7. Add. Th. Mor. Utopia, J. 2. (b) Diodor. Sic. 5 1 an 
Add. Strab. J. 16. © Iron is therefore ſaid to be better than Gold, becauſe this is defended by that. Lucian. in Charon, able Pro (a) 
Plin. Nat. Hiſt. J. 34. c. 14. N (i) Vid, Plin. J. 33+ c. 3. (+4) © If for half a Pound of Gold a Man receives 1 a i 7 (4) De 
portion of Silver, he receives only a double, whereas he ought to receive 'a Twefth Proportion, Plat. in Hipparcho, Þ ” Pai Euchang 
Ed. Hech. In the League that the Romans made with the tolians, they were to give one hound of Gold for Ten of Silver. Li. 
excerp. leg. J. 18, 5. Add. Bod. de Rep. 1.6, c. 3. p. 1071, Cc. (.) That ef Arrian takes place, Diſſert. Epiſt. I. 3. © bn "ey were 
(n) Vid. Fehb. l. 6. c. 47. about the end. (n) Lib. 6. c. 9. Add. Bodin. de Rep. J. 6. c. 3. Greg. Tholoſan. S114: * (PD) Vi 
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Oeined; and, when he had coin d it, he order d every 
WW picce to go for Double; and ſo gain d half of the 
| Money, without doing Wrong to his People. Indeed, 
WW ach 2 Thing as this may admit of ſome Excuſe, in 
Cafe of Neceſſity, if remedied when that is over. 

| But what Zonaras and Others tell of Nic. Phocas, 
cannot be palliated: For he having coin'd a Quan- 

| tity of Light Money, befides the Weighty that was 
Currant, would receive none but the 7 47 into his 
Treaſury, but made all his Payments in the Light (a). 
Some Legiſlators, indeed, have taken this Courſe, to 
extirpate Covetouſneſs, Luxury, and ſuch Vices, by 
introducing Baſe Money. Lycurgus (b) cry d down 
all the Gold and Silver of Sparta, and allowed nothing 
to paſs but Iron, having a nd a ſmall Price to a 
vaſt Weight and Bulk of it ; ſo that 101. would take 
up a large Room, and require a Item of Oxen to bring 
it Llome. By this Means, he utterly rooted out ſeveral 
forts of Villany. For who would ſical, or cheat, or 
receive 4 Bribe which could not he concealed, and 
which no Man was the better for having in bis Poſſeſſion, 
fince it could not be 5 ag to any other Uſe. For, they 
ſay, he made all the Iron red bot, and quenched it in 
Vinegar , which, by that means, became brittle and good 
for nothing. By the fame Methods were all idle 
ſuperfluous Arts rooted out, when nothing could be 
got by them: For the Iron Money not paſſing in 
Greece, none of the foreign Delicacies could be im- 
ned from thence into Sparta, which cut the very 
Ree and Sinews of Luxury. Lyſander (c) brought 
back Gold and Silver into Sparta, and with them 
Avarice, Indeed among other Nations too, Covetouſ- 
neſs crept in with the Uſe of Money. For as _ 
their Riches conſiſted in Corn, Cattle, and ſuch-like, 
the Cumberſomeneſs of their Goods, together with the 
Difficulty of managing and preſerving that which was 
ſo liable to Corruption, was ſure, at length, to put 
a ſtop to their boundleſs Deſire of Encreafing their 
Store. But now fince the Uſe of Gold and Silver 
has been found out, a Covetous Man may embrace 
his Millions. Plato (d) in his Common-wealth, to 
take off his Subjects from too great a thirſt after 
Lucte, commanded, That no private Man ſhould have 
any Gold or Silver : That the Money which the Sub- 
jets make uſe of, ſhould be ſuch as paſſes no-where 
elſe. But 75 that the Publick ſhould bave in Poſſeſ- 
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of their own Country for it. The Great Cham at Cams 
bal# put his Royal Stamp upon. a vaſt Sum of Money 
made of the Bark of Mulberry-Trees, which no Man 
in his Dominions, upon pain of Dcath, dared to re- 
fuſe, or to coin and uſe other 5 The Foreigners 
too, who traded into thole Parts for the Gold, Silver, 
and the Jewels which they imported, were forced 
to take that Money, which they converted into the 
Commodities of the Country, and ſo exported again 
By which means that Prince heaped up a prodigious 
Quantity of Gold and Silver. The Frſians call the 
Leather-Money, which an unjuſt King had impoſed 
upon them, Shehreva, i. e. Money impoſed on the 
Subje & at the Pleaſure of the Prince. The Memory 
of which has made ſuch an Impreſſion upon them. 
that when they would denote the Injuſtice of any 
King, they expreſs it by ſaying, He wmpoſes Leather. 
Money upon his __ (J. On the other hand, 
the Care that the Venetian Senate took of their Sub- 
Jefs, is much to be commended : For when the 
Small Money had been debaſed, and a vaſt Quantity 
of it crept in among them, that Calamity not being 
removeable any other way, the Senate made a De- 
cree, That whoſoever within ſuch a time, ſhould 
bring in their Bad Money, ſhould have it exchang'd 
tor Good. Upon which Account, above Five hun- 
dred thouſand Crowns were disburſed out of the 
Treaſury (g). 

XV. But fince Money is the common Meaſure of 
the Value of other Things, its Value ought by no 
means to be altered, but where the Intereſt of the 


Publick does evidently require it. And then too, 


(1) the more moderate the Alteration is, the leſs 
will the Peoples Accompts be confounded. And 
therefore ſuch a ſort of Matter was choſen for the 
carrying on of Commerce, the Publick and Unalterable 
Value of which, conſtantly applied to the ſame Quan- 
tity, might be able to relieve and ſupply all the In- 
conveniences that were found in fimple Barter (5). 
But yet as to the Unchangeable Value of the Money, 
we muſt obſerve what Grotizs (i) aſſerts, That the 
Currency of Money is not naturally derived from the 
Matter only, nor yet from this or that particular 
Form and Denomination, but from its Capacity of being 
compar d with all other Things, or at leaſ# all thoſe 
that are moſt neceſſary. The Meaning of which Place 


a fron ſome of the Currant Money of Greece, in caſe they is, that it does not proceed from (2) the Matter (Y of 

"WW have an Occaſion of waging War, of Travelling, the Money only, v. g. its being Gold or Silver, that 

0s or of ſending an Embaſſy: That Travellers, at their a certain Piece goes, pro hic & nunc, for ſo much, 

lol Return Home, ſhould pay into the Publick all the and is equivalent to ſuch a Commodity, (for the 

ans foreign Money they bring with them, and receive that Currency of Money does not only depend upon one 

eth 8 Be. . U i | 
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9 Mr. Barbeyracs NOTES on S 15. 

oy (1) Sce the end of the foregoing Note. Mr. Hertius alſo quotes here the Hiſtorv of Mr. Thuanus, lib. 8. in the Year 1551, about 

* de End; and ib. 129. in the Year 1602. De Reide Annal. Belg. 1. 3. in 1586, and Grotius's Hiſt. Belg. lib» 5. in the Year 1393. 

id 8 2) This is not the Senſe of Crotius: But this Great Man means, as Gronovius explains him, and as it will appear cafily by attending 

Me o his Words, and the Sequel of his Diſcourſe, That if Money be capable of an Equivalent, tis not only becauſe we may give Dollars, 

enn lor Example, for Piſtoles, or Pieces of Fifteen or Thirty Souſes for Dollars, but becauſe we may give Money for Corn, Wine, Cc. 

or, ſays he, we muſt pay, unleſs we have otherwiſe agreed, for Things as much as they are woreh at the Time and Place of Pay- 
ment. Qua eſtimatio, ſi aliud non convenerit, facienda erit tempore, & loco ſolutionis. Tis another thing to ſay, that if we muſt have re- 

e. po 6 n Exchange to the Intrinſick or Extrinſick Value of the Species, it happens at the beginning of the Debt: This Queſtion ſhall 

. 25 0 andled a little lower, chap. 7. $ 6, 7. The Author doth nor ſpeak here, at leaſt directly, of the Value of Money, with reſpect 
wt che Rarcneſs or Abundance of other Things. He ſpeaks only of it in ſhort, at the End of the Paragraph, when he explains the 

4 6 ords of Michael of Epheſus, a Commentator on Ariſtotle. . 

A 

e Pio (a) Add, Ji. Mariana, Hiſt. Hiſpan. I. 18. c. 9. (b) Plutarch. in Lycurg. p. 44, 45. Ed. Wech. (c) Vid. Eundem in Hſandr. 


4.0 0 De Legibus, J. 5. p- 348. 


Pr Puchanan, Hiſt, Scot. I. 12. p. 450. 
0. Co Sa \ hs 
. | 
Wk were al 
( Vid 


lib. 18. t. 1. J. 1. D. de contrab. emp. 


(e) See M. Paul. of Ven. I. 2. a ; 

(20 Andr. Maurocenus Hiſt. Venet. I. 14. p. 541. We may obſerve out of Plin. Nat. Hiſt. 
That the King of Taprobanes very much admired the * of the Romans, in that the Denar ii, which he had taken, 
| of equal Weight, whereas the Stamp made ir appear that they had been coined at different Times. Vid. Solin. c. 66. 


(i) B. 2. c. 12. fo ko 


c. 21. (f) G. Gentius ad Sadi Raſarium Per ſicum, c. 3. Add. 


V Vid, leg ubi ſupra. 
+ Kk 2. Piece's 
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Book V 


Piece's being equivalent to another of the ſame Quan- 
tity and Quality, (for all Conſumable Commodities are 
ſich,) but upon its containing Virtually the Prices of 
every thing elſe,) nor from any particular Denomina- 
tion, as that it is call'd a Ducat, Crown, Dollar, or 
Florin; nor from its having ſuch a certain Stamp (a) ; 
but from its Capacity of being compared, in reſpect 
of Plenty or Scarcity with other Things, eſpecially 
thoſe that afford the more neceſſary Supports of Human 
Life. Now Land does this ; for from it, mediately 
or immediately, proceed molt Things that Human 
Life ſubſiſts on. And the Product of it being, one 
Year with another, pretty equal, it may be preſum d 
to have its Natural Value fix'd and certain, to which 
the Prices of other Things, at leaſt of ſuch as have 
not received their Value trom the Luxury or Folly of 
Man, are referr'd, as to a Standard. For tis very 
reaſonable that the Prices of ſuch Things as are the 
ProduQ of Land, or are maintain'd by it, ſhould 
be regulated by the Price of the Land it ſelf. Since 
therefore the Land, every-where, is in private Hands, 
(moſt Mens Eſtates being now in Land) the Value of 
Money muſt needs riſe or fall, according as it is 
ſcarce or plentiful, in proportion to Land. For every 
civiliz'd Nation conſiſting chiefly of two ſorts of Men, 
the Farmer, and the Tradeſman or Labourer, if, in 
a great Plenty of Money, Land and its Product ſhould 
ſell cheap, it muſt needs break the Farmer ; and on 
the other hand, ſhould Money be ſcarce, and Land 
and its Produ dear, it muſt needs the 
Tradeſman. Which in Fact we find true; for when 
a plentiful Harveſt makes Corn cheap, if the Work 
of the Tradeſman, and thoſe that earn their Living 
by their Labour, ftand at the ſame Rate as in fruit- 
ful Years, the Farmer is found to get little by his 
plentiful Crop. And the ſame Inconvenience preſſes 
the Tradeſman and Lahourer when Corn is dear, if 
{till their Labour keeps its old Price. Since therefore, 
in indifterent Years, the Commerce between the La- 
bourer and the Farmer is beſt adjuſted, and there is 
then leaſt Complaint between them; it is evident, 
that in fixing the Price of Money, the greateſt Regard 
ought to be had to Land, eſpecially where the Country 
does not ſubſiſt upon Merchandiſe only, but chiefly 
upon its own Produce. | 
XVI. From what has been ſaid, we may judge, 
whether a Farm, that was rated at a Hundred Pound: 
Two Hundred Years ago, ought not, ceteris paribus, 
to be rated at more now ; and whether the Wages 
that were large enough then, are not, in all Reaſon, a 
little too ſcanty now. For it will not ſuffice to fay, 
that the Pieces of Money have the ſame Weight, 
Goodneſs, Name, and Shape which they had former- 
ly; but we muſt conſider, that within this Two Hun- 
dred Years ſuch a vaſt Quantity of Gold and Silver 
has been imported into Evrope from Africa and the 
Indies, not to mention the many Silver-Mines of 
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of Europe it ſelf, that the Value of Money has, by 
degrees, ſunk very much; inſomuch that ( as Fon 
(5) obſerves ) Commodities bear ten times the Price 
they did formerly (1), by reaſon of the Plenty 9 
Gold and Silver. And therefore the old Price q 
Land and Wages ought to riſe, ceteris paribus, in the 
ſame Proportion (c). For ſuppoſe Commerce to hc 
carry'd on by pure Barter in any Country which 
aftords very little Wine, but abundance of Com. 
here, for a {mall Parcel of Wine, we ſhall receive! 
— deal 4 717 but if, by . —. Management, the 
ineyards ſhould happen to produce a larger Vi 
without doubr, for hs ſame Quantity of N 
muſt give a greater Proportion of Wine than for. 
merly. In like manner, when Money is ſcarce, i 
Compariſon of other hang a great many Thing 
will be purchas'd with a little Money: but Mong 
on the other hand, encreafing, more of it muſt k 
given for the ſame Things. For fince the Metal, ay 
its Natural Price, may be, and often is, brought ing 
Commerce, as well as other Commodities, its Vale 
muſt riſe and fall according to the Scarcity or Pleny 
of it. And the Eminent Price of Money muſt, nec: 
ſarily, follow the Natural Price of the Metal: For i 
is unreaſonable that a Quantity of Silver, conſider x 
a Commodity, ſhould bear a very different Price fron 
what it does when conſider d as Money. For ſo tk 
ſame Thing, confider'd as its own Meaſure, would k 
greater or leſs than it ſelf, conſider d as the Thin 
meaſured. And this is the Reaſon why, when ti: 
Prices of almoſt every Thing elſe have been altered h 
reaſon of the Plenty of Money, Gold and Silver hae 
ſtill kept their old Price, an Ounce of Silver te 
worth about a Crown now, as well as formerly. For 
if the Price of Bullion, like the Prices of oths 
Things, had been v. g. quadrupled, an Ounce cf 
Silver now would coſt four Crowns, ſo that lit 
would be got by Coining Money, 

When therefore the Price of a Thing happens t 
be changed, we mult carefully diſtinguiſh, whethe 
that Change be made in the Value of the Thing, d 
in the Value of Money. The former happens, wha 
the Plenty of Money ſtanding as it was, the Comme 
dity begins to be more plentiful, or ſcarce, than 
uſual ; the latter when the Commodity remaining 3 
uſual, the Plenty of Money has encreas d, or decreas'd. 
Thus when in a plentiful Seaſon I can buy aBuſhel of 
Wheat for One Crown, which, in a Dearth, I cannot 
have under Three ; the Reaſon is, becauſe the Value 
of Wheat, and not of Money is changed: but when ? 
Farm now letts for Two Hundred Pounds, which ® 
Age ago lett but for an Hundred; the Value, not 
the Farm, but of the Money, is altered (d) 
altho' Money admits of vaſt Changes, and a 
Meaſure ought to be fixed and unalterable, Mon), 
nevertheleſs, is capable of being made 1 
Meaſure, For this Change in Money is never » 
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Mr. Barbeyracs NOTE on $ 16. call 
i Mr. Hertius quotes a Dutch Hiſtorian, who relates, that the City of Arnheim gave a ſplendid Entertainment to 4 Duke 
Arnil{us, with his Dutcheſs, aud an hundred and fixty fix of his Retinue, at no greater Expence than fifty ſeven Dollars of chat © ons 
wg Hence it comes .alfo that there are in ſome Places Publick Employ 
wiven hive ſuch tmall Revenues. Salaries alſo remain in the ſame State that they were appointed two or three hundr 
not contidering that a Thouſand Dollars now are of little more Value than an Hundred were then. 


(a) Vid. I. 1. D. de contrah. empt. ubi ſupra, Money is of uſe, not ſo much for its Subſtance, as its Quantity. 
1. 94. % 1.D. de Solution, * In Money the Species is not ſo much conſider as the Quantity. 


Monuy, Fo. Iſaac Pontanus, in his Hiſt. of Gelderl. J. g. 


(c) Add. Val. Max. I. 4. c. 3. ſ. 12. 


d. ; (4) © The Royal Treaſure, being brought into the Ciry 
cauſed fuch a Plenty of Money, that the Intereſt of it ſinking very much, (Oroſius ſays half in half) the Price of Land Was b 
dueten. Auguſt. 42. Add. Joſeph. de Bello Judaico, J. 6. c. 32. Franc. Lopex. de Gomora Hiſt, Gen. Ind, e. 115. 
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(b) De Rep. 1.6. c. 2. 5. N. ! 
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Of Contracts in General, &c. 


as in other Things 
_ upon the Uncertainties of the Weather, 
Storms, and other Caſualties ; but the Value of it is 


which depend very 
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leſſen d by ſuch inſenſible , that we do not 


ive it while it decreaſes, but, after à long time, 
d that it has decreas d (e). Wh n eee 


(e) Add. Fac. Godofredi Diſſert. de mutatione & augmento Monetæ auree. 


L The Difference between Bargoins and Central, 


CHAP. II. 
Of Contracts in General, that preſuppoſe the Price of Things. 


according to Mr. Hobbes. 
Il. According to the Interpreters of the Roman Law. 
Ill. Some adviſe about what they have delivered. 
IV. Our Opinion about the Difference. 
V. Contrats are divided into ſuch as oblige, 1. one 


Party only; and, 2. ſuch as oblige both Parttes. 


eſuppoſe Property and Price. And, 
15 We will enquire into the Difference 
between Simple Paits and Contracts. Hobbes (a) de- 
fines a Contract to be the Aﬀion of two, or more, 
making over their Right to one another. But ſince 
in every Contract, either both Parties perform their 
Bargain upon the Spot, * as neither truſts the other; 
or one performs, and the other is truſted ; or neither 
performs, but each truſts the other : To the firſt of 
theſe only he gives the general Name of Contract. 
The other two ſorts, where either one or both Parties 
are truſted, he calls Pas. But this Difference does 
not concern the Intrinfick Nature of Contra&s and 
Packt, but regards the Execution of them only: And 
tis againſt common Senſe that a Sale, v. g. where rhe 
Goods are deliver d for Ready Money, ſhould be 
call'd a Conzratt ; but where the Goods are deliver'd, 


and the Money not * till ſome time after, ſhould 
be call'd only a Pate. 


II. The Roman Lawyers almoſt all agree in making 


— — CY 


W come now to treat of ſuch Contracts as 


VI. Ard into Real, of bare Conſent, Verbal, and in 
Writing. h 

VII. In ſome particular Name, and without « 
Name. = | 

VIII. Beneficial and Chargeable. 


IX. How many ſorts of Chargeable Contratts. 
X. Of Mix'd Contratts. Ev 


Fact the general Term which comprehends all the 
Affairs, wherein Men are concern'd with one another, 
and they define it in general to be, (1) The Agree- 
ment of two or more in the ſame Thing. Then 
they divide Fa into Pat? properly ſo call d, and 
Contra : The former is, when the Object is ſome 
Matter of no 8 and in its own Nature, 
(2) incapable of bearing an Action in the Civil Court. 
This they again divide into Simple Fact, and not 
Simple; which latter they again ſubdivide into 
(3) Legal and Additional. They ſay farther, That an 
Agreement may become more than a Simple Pact, 
either by its own intrinfick Nature, or by the external} 
Confirmation of the Law; for it is hat that properly 
renders Agreements Legal Facts. Moreover, they tell 
us, that this intrinſick Nature may be of two ſorts, for 
ſome do not retain the general Name of Agreements, 
but are call'd by ſome (4) particular Name of Con- 
tract; others, altho of no particular Denomination 
or Form, yet exceed the Limits of Simple Pact, F 
having a Matter of (5) Conſequence for the Obj 


Mr. Barbeyrac's NOTES on Chap. 2. S 1. 


(1) Pactum autem à pactione dicitur — Et eſt Pa#io duorum, pluriumve in idem placitum conſenſus. Conventionis verbum generale 
o omnia pertinens, de quibus negotii contrahendi tranſigendive cauſa conſentiunt, qui inter ſe agunt. Digeſt. I. 2. tit. 14. De Pactis, 


„1. 81,2, 3. Cujacius Obſerv. I. 2. c. 15. 


(2) Nec obeſſe tibi poterit, quod dici ſolet, ex pacto actionem non naſci. Cod. 1. 2. tit. 3. De Padtis, Leg. 10. Nam ſi convent io, 
Nacit ij fine ſtetit, ex nudo pacto perſpicis actienem jure noſtro naſci non poſſe. Lib. 4. tit. 65. De Locato & Conducto, Leg. 27. But 
Simple Conventions always afford a Valid Exception, as our Author obſerves in the next Paragraph, I mean, That when a Simple 
Vromiſe is made to any one, to require nothing of him, or not to ſue him at Law, which might rightly be done, if atter that we lay 
an Action upon him, we have debarred ourſelves immediately of our Action, altho' the Agreement was not confirmed by an Engage- 
ment in Form, and che Plaintiff has done nothing on his part to free himſelf from it. Sed cum pattum conventum exceptionem per- 
Petuam Par iat, &c. Digeſt. l. 20. tit. 6. Quibus modis pignus, vel Hypotheca ſolvitur. Leg. 5. Princ. Igitur nuda Pactio obligationem 
— ns 2 parit except ionem. Lib. a. tit. 14. De Pactis, Leg. 7. $ 4. Si paciſcar ne pro judicati, vel incenſarum ædium azatur, hoc 
Lale. 


paFum. Ibid. 


Nam C de furto paciſci lex permittit. Sd & ſuquis paciſcatur, ne depoſiti agat, ſecundum Pomponiuin, valet 
§ 13, 14, 15. Nuædam adtiones per pattum ipſo jure tolluntur : ut injuriarum, it em furti. De Piznore jure Honorar io naſcitur 


Þ _ tollitur autem per exceptionem, quotiens paciſcor. Ne Peram. Leg. 17. $1,2. See alfo Leg. 27. $4. In chis there is 


ay Inconſtancy : For w 
or, more than 


hy ſhould a Simple Contract be of Force, to hinder us from obtaining what we might otherwiſe lawtully ſue 


8 give a Right to ſue for any thing? That which can diſchhrge an Obligation, is it not capable of producing a 


(3) UVbj abit 


= benevlentia, etiam dicendum fuerit ex gratia veſtita. 
+) As that of Sale, Hire, Society, Loan, 


er monendum cordatiores rette abſtinere & vocabulo Pactorum veſtitorum. Non enim quia dicitur e. E. ex nuda rat ia, ex 


Pledge, c. Conventiones, que pariunt Aﬀiones, in ſuo nomine non ſtant, ſed tranſeunt in 


Fran namen Contrattns, ut Emptio, Venditio, Locat io, Conductio, Societas, commodatum, depoſitum, & ceteris ſimiles contrattus. Digeſt. 


x 650 14. De Pactis, Leg. 7. 51. See 8. 7. following. 


Sed fi in alium contractum res non tranſeat, ſubſit tamen Cauſa, eleganter, Ariſto Celſo reſpondit, eſſe obligat ĩonem, ut put a, Ded. 


1177 rem, ut al 


Io iam mibi dares, dedi, ut ali ud facias, hoc qwdMaeſua, i. e. contrattum eſſe & hinc naſci civilem obligat ionem. 
d. §. 2. | 5 | ? 95 


(a) De Cive, c. 2. ſ. 9. 


f 


of 
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— — | _ 
of them, as the Performance of a Promiſe, the De- we muſt diſtinguiſh between _ as are Afirmaine thei 
livery of Goods, or the Doing of Work; and theſe and ſuch as are Negative. The Force of Negara, Linr 

4 5 ich by their own Force Pads, (where the Agreement is, not to demand ha 

are properly Contratts, which by their ow! Faus, ( | Civil I, 10 
effeclually oblige, and which (6) in Juſtice and is both in the Natural and Civil Law, not to be pro- the 
Equity bear an Action. Yet they add, that (5) Simple duQtive of, but to exempt. from an Action (4 ): ſcar 
Pas may be made Actionable, by Conſent of the (2) For ſince they are deſigned in E avour of the [ 
parties; and Pas added to ſuch (8) Contracts as Debtor, that nothing may be demanded of him, they and 
admit of Equity, partake of the Nature and Force can be of no other Uſe, than to keep off the Demang as t 
of Contrafls. | of the Creditor, i. e. to exempt from an Adlon Thi 
III. But fince Pas are not, in their own Nature, But as for Simple Afrrmatrve Patts, they do ny and 
Actionable in the Civil Court, and 'tis our Buſineſs want, in themſelves, a Power of Obliging (3). Bu by \ 
to explain the Force they have in their own Na- the Reaſon why the Roman Law did not make they mea 
ture, we cann't therefore follow this Divifion ſo AQtionable, was, to prevent a vaſt Multitude of Liy. tive 
cloſely. For tis evident, that the Law may deny Suits ; eſpecially conſidering that ſome of theſe Pal or n 
Agreements, even in Matters of Conſequence, an Action proceeded from Unadviſedneſs, (for elſe they m man 
in the Civil Court (1). To this purpoſe, ſays Strabo, have been made in Form of ed and others wer Obj. 
J 15. 5. 488. in the beginning, 4 Truft of Charge of no Uſe, as tending to no Conſequence, when they 
cannot be recovered by Law ; Witneſſes and Seals fig- in Execution. That this is the Si fication of the Adv 

nifie nothing, for tis but a bare Truſt. (*) Sen. de word Caufa, ſo often made uſe of by the Civilian, any 1 

| Benq. 1 2. 7 15. wiſhes, That no Debts bad the is plain from Plaut. Aſmar. AQ. 3. Scen. I. v. j 1W 

| Benefit of the Lam, but were left to depend entirely Sola ego in caſteria (4) ubi quieſco omnis fanily not 

j on the Honeſty of the Party. (a) But as to what the cauſa conſiſtit, i. e. omne emolumentum quod ex fi whic 

Roman Law lays, that Simple Pats admit of no Action, milia capis. Thus, it any ſhould agree, not to — _ 

» iz 1 8 V. 

: : . . . . . . 4 Firſt 

y itima conventio eſt, que lege ali qua confirmatur, C ideo interdum ex pafto attio naſcitur, vel tollitur, quotiens lege vel Seng 

" J's bp. obo Bebra Len: "up Hence it is, that by the Pretor's Edict, a Mortgage was good and valid, altho' it was foundel f) ( 

upon a Simple Contract only. See the ſame Title of the Digeſts, Leg.17. $ 2. and Mr. Noodt's Probabil. Fur. 4.2. c. 8. Tis th thing 

| ſame, when a Man promiſes to give ſo much in Portion with his Daughter. See Cod. J. 5. t. 11. De Dotis Promiſſione Q nude gli Com 

5 tat ione. Leg. 6. I ſhall alledge but one Example more, and that is of Gifts among Perſons Living: For the Emperor Fuſtinian 0 1 

1 dained, Thar tho' One had not delivered a Thing, of which he had promiſed to make a Preſent, nor was under any Engagement i 15 

Form, he ſhould nevertheleſs be obliged in Juſtice to keep his Word ſtrictiy. See Cod. J. 8. f. 34. De Donat ionibus, Leg. 35. 55. Ing, 

'N The End of this Law plainly ſhews, mention ir by the Bye) that it was made at the Requeſt of the Clergy, who were al; Thot 

mindful of their Intereſts, that they might ſecure to themſelves all the Gifts which they could any ways obtain; for it tres not c 
afterwards of thoſe Impious Perſons who retracted, after they had promiſed to give ſomerhing ro pious Uſes, or to the Clergy, 
and ir threatens them with Divine Vengeance: TANFOQUE MAGIS HAC FIRMA ESSE, St piis actibus, vel RELIG10SIS PER- — 
Sox, donat io deputata fit — ne in prefatis piis cauſis, ex quibuſdam Machinationibus, non ſolum indevotus, ſed etiam FMPIUS Do. Vinniu 
NATOR intelligatur, POENASQUE non ſolum Legitimas , ſed eeiam COELESTES EX PECTAT, &c. , _ | | Perſon 
(7) Hec verba ( Rogavit Titius, * —_—_ * tant um pactionis loco accipiunt ur, ſed etiam ſtipulationis. Tdeoque ex flijulgi the Ry 
naſcitur Aﬀtio. bid. Leg. 7. $12. See 8 8. Note 1. following. 5 mY . ri 
60 provided, ſay 3 they have been added Gon after the Concluſion of rhe Contract; for "tis nor the ſame if they be ep 
added tome time after. Solemus enim dicere pacta conventa ineſſe bone fidei judiciis; ſed hoc ſic accipiendum eft, ut fi quidem ex continenti & cax 
patta ſubſequuta ſunt, etiam ex parte actoris inſint, ex intervallo non incrant. Ibid. S 5. See what is ſaid $8. following, and chap. 10. (s) 
5 7. As to Contracts of ſirict Right, ſimple Conventions, tho made on the ſpot, make no part of a Contract, nor afford an Action in 
Juſtice, tho they ſtrengthen an Engagement. But when they leſſen it, they enter into the Contract, and yield the Defendant in Ex- 
ception Valid in Law. Mr. Noodt, De Uſuris ( Fenore, J. 3. ch. 1,5. promiſes to ſhew it at large, in a Work which he incitles (1) 
De Factis, and is with Impatience expected by all ſuch as know che Sagaciry and Ability of the Author. 2 5 
Mr. Barbeyracs NOTES on 83. 3 1, 4 
(1) This Paſſage may be explained by another of Nicholas Damaſcenus, related by Stobeus, Serm. 42. Tae "IyNois ray 715 K. Marri; 
c:pnbn Javels, N apard)abiixic A S vel, ani euTiy afTIA)) 6 mis gas. Among the Indians, if any retuſe to reſtore Mone Autho 
leut, or a Pawn, the Creditor, or he that has truſted the Pawn, has no Action at Law againſt the Debtor, or Perſon who hath been 
truſted, but he muſt blame himſelt for truſting another. Which Perizonius explaining, ſays, They only imply, that theſe kinds of 9 
Suirs were rare among the Indians. But there is à ſtronger Paſſage in the ſame Book, where Strabo ſays, upon the Credit of Oneſ- A, 
critus, That thoſe who inhabit in that part of the Indies that is tubje& to Muſicanus, had no Actions at Law but tor Murder and Injuries, lis 
alxlu 5 wh 41), abs gore, x; uCegws And that for two Reaſons; 1. Becauſe no Man can be aware of the Inſolence of another, bo 65 
he may prevent Deception in Contracts: And, 2. Becauſe the State ſhould not be troubled with multitudes of Law-Suits, 5 k li. ; 
Greek implics, OCs in” amd i m3 un i. Terra* Td d oy Tois TVuConators £7 ab ixdow, doe arey cox fd, 833 5 
e261 F wis , ν TETtixars Sr ινε . Y Sn, i F mov. This plainly ſhews that it was a Publick 111 mile! 
ment, to eaſe the Judges of many troubleſome Cauſes, and not the bare Effect ot the Probity and Honeſty of private Perſons in ful "= 3 
their Contracts; and ſo the 2x S xetors of Damaſcenus, and u un 70 in Strabo, do ſignifie. But this is farther confirmed by Hilter, PRO 1 
who ſays, in Ethic. ad Nicomach. J. 8. c. 15. Ai wap eyiots Tirwy £% tie Alx And again, *'Eviaxs 7' EIEI NOMol, * 4 princi 
Clay ouuCorataey AIKAE MH EINAl, J. 9. c. 1. See Grotius, I. 2. c. 17. 5 10. and Cujaciuss Obſerv. J. 11. c. 9. Moreover, | 
Alian. J. 4. c. I. we find, that among the Sardinians there was a Law, importing, that they could bring Idle Perſons ro Juſtice, 5 
make them give an Account how they lived, in theſe words, *Agyias noav Sire, %; xn Cavle tl xelveRX, x S1ovar 765 (1) 
Swices, Sm iu, obey Gy. See allo a Paſlage of Plato's, quored 1.3. c. 6. S 10. Note 2. above. 1 tir. J. 
(Y Seneca's Wiſh is good and becoming a Philoſopher ; but to aboliſh all Conſtraint to perform all Voluntary Engag N Rar (2) 
practicable in any State, as Things are, and cannot have place bur in an Vtopia; as indeed Seneca owns, ſaying, Se neceſſar ia of of che 
pretulerunt, &c. Things neceſſary muſt be uſed inſtead ot the beſt, See /. 3. c. 4. 86. oP) 
(2) See & 2, Note 2. above. ub 
(3) Sre J. 3. c. 5.S 11. Note 2. above. a | n _ 
(4) Plautuss words are miſunderſtood by our Author; the true Senſe of them is, “ All the Revenues by which I mai Lawyers itu 
« Family, muſt ceaſe, if I do not trade in my Art. See Gronoviuss Obſervat. J. 4. c. 26. Moreover, when che Roman — (4) 
fav, A Contract without a Cauſe obliges not; they mean not, a Thing that brings ſome Profit to one or other of the * « . 
but, a Thing actually made or given in the fight of another, ro whom we are engaged, without examining whether it be p ＋ pf ) 
or not. Sce$ 2. Note 5. above. So when One ſays, I give you this, that you may give me that, or, that you may do that * — thr, 
this is a Contract: But if One ſays, I will give you this, provided you will give me that ; this is an Agreement without a : al, 
(a) See Grot. b. 2. c. 18. f. 10. (b) Nuda pactio obligationem non parit, ſed parit exceptionem, D. Lib, 2. F. 14 De Patt, 
Leg. 1. 84. a Vinniu 
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their Hands, or comb their Head, or change their 
Linnen for ſuch a Time, (as ſome Slovens have done) 
what need would there be to trouble a Magiſtrate upon 
the Breach of ſuch Agreements? Which indeed are 
ſcarce allowable by the Law of Nature (5 ). 

IV. In my Opinion, the Difterence between Pac 
and Contratt may be belt taken from the Object, ſo 
s to call that (1) Contract which concerns thoſe 
Things and Actions that are the Subject of Traffick, 
and ſo preſuppoſe Property and Price; and that Pa, 
by which we Covenant about other Things. By this 
means Palle, ſtrictly ſpeaking, will take in all nega- 
tive Agreements, by which we covenant not to do, 
or not to demand, what otherwiſe we might do or de- 
mand: As alſo thoſe Agreements that have for their 
Object the Exerciſe of our Natural Faculties, ſo far as 
they barely tend to the promoting mutual Profit and 
Advantage, conſider d meerly by themſelves, without 
any regard to Price or any valuable Confideration: In 
1 Word, when we agree to do ſome Work that is 
not mercenary : Tho' ſame Agreements there are, 
which not being converſant about Things, may indif- 
ferently be called either Pafts or Contracts, as that 

' Matrimony (2). 

— . All Contacts may be divided into three Sorts. 
Firſt, (1) Thoſe that lay an Obligation upon one Party 
(*) only, which Condition cannot be(2)changed by any 
thing ex poſt facto; as in the Loan of a conſumable 
Commodity, and (3) Stipulation. Secondly, Thoſe that 
equally oblige both Parties (t), as in Buying and Sel- 


ling, Letting and Renting, Partnerſhip, c. Thirdly, 


Thoſe of a middle Nature, as the Loan of a Thing 
not conſumable, a Truſt, a Pledge, &c. Which natu- 


— 


rally as appears from the principal End of the Con: 
tract, oblige me only that am the Receiver; nor can 
they originally attect the Giver; But Accidents may 
fall out, 10 as to lay an Obligation upon him alſo ; as 
it 1 thould be at necefiary Expences for the Thing, 
or ſuſter Damage by it, tor which the Owner ought 
to be an{werable. In this Caſe the Expences are to be 
repaid, and the Damage made good. | 

VI. Again, The Roman Lawyers ; frequently divide 
Contract (1)/a) into Real, Conſenſual, Literal, and 
Verbal... The Real is ſo call d, not becauſe it is con- 
verſant about ſome real Thing, fer all Contracts are 
ſo; but becauſe (2) a Pre- delivery of ſome real Com- 
modity is neceſſary to intitle us to a Demand of that, 


which gives this Contract its Denomination (5). 


Thus I muſt have received ſomething of my Creditor, 
before I can ſtand obliged as a Debtor (c): Nor can 
a Truſt, or Loan be demanded; before it has been de- 


liver d to me. But, by the way, the Coutract of 


Lending is one thing; a Pact, or Promiſe to lend, 
another. A Truſt, one thing; a Promiſe to take in 
Charge, another.. i | 

Conſenſual are 1 call d () (d), (not becauſe they 
alone require the Parties Conſent) but becauſe they im- 
mediately oblige, upon each Parties declaring his 
Conſent, by proper Signs. Nor is it neceflary. that 
ſome Thing ſhould be firft delivered, or ſome Work 
firſt done. E20 152 

A Verbal Contract, or Stipulation, (4) (e) as it con- 
ſiſts in uſual Forms of Asking and Anſwering Queſti- 
ons, is unknown to the Law of Nature. 

Nor is it more agreeable to that Law, that a Man 
who has not received a Thing, ſhould be obliged by 


”— ITY — — — Yr I — 
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Mr. Barbeyracs NO TES on 5. 4. | 
(1) Every Man is at Liberty to diſtinguiſh and range his Notions, as he thinks good. But, in truth, there is no Difference in the 
main between Contracts and Simple Agreements, according to the Law of Nature alone. | | 
(2) The Roman Lawyers do nor nevertheleſs give the Name of Contract to Marriage, as Mr, Hertius obſerves, tho they 
lay, Contrahere Matrimonium. Digeſt. Lib. 23. Tit. a. de Ritu Nuptiarum, Leg. 22. But che Agreement made upon the Account of 
Marriage, as to what concerns Goods, may. form a Contract, according to the Senſe of che Roman Law, and the Definition of our 
Author, Whence it is, that Fuſtinian, Novel 119. c. 1. puts a Gift upon the Account of Marriage among private Contracts. 


Mr. Barbeyracs NOTES on . 5. 
(1) This Diviſion is not found formally in the Roman Law; bur there is a Law, Digeſt. lib. 1. tit. 16. De verbor. Signif. leg. 19. 
Which ſeems to intimate, that every Contract, properly ſo called, is obligatory to both Parties. Bur ſee Vinnius upon the Inſtitut. 


lib. 3. tit. 14. 8 2. 


(2) To underſtand this, we ought to read what the Author ſays a little lower of Mixt Contracts. See Vinnius on the Inſtitutes 


lib. 3. tit. 15. §S 2. num. 2. 


(3) Ina Stipulation one of the Contractors muſt demand, and the other anſwer poſitively, after this manner: Doſt thou pro- 


Mile to give me, or do ſuch or ſuch a thing for me? Yea, I do 


promile it. Verbis Obligatio contrahitur ex interrogatione &y Reſpon- 


fone, cum quid dari fierive nobis ſtipulamur. In hac re olim talia verba tradita fuerunt, SPONDES? SPONDEO. PROMITTIS ? 
PROMITTO. Fide jubes? Fide jubeo. Dabis * Dabo. Facies? Faciam. Inſtirur, lib. 3, tit. 16. De verborum obligationibus, 


Mr. Barbeyrac's NOTES on$S6. 


0 0 Obligationum que ex cont racbu ſunt, quatuor ſunt ſpecies. Aut enim re contrahuntur, aut verbis, aut literis, aut conſenſu. In- 


Princi p. 


. 1. 3. o 14. De — 2 


(2) Re enim non poteft obligat io contrabi , niſi quatenus datum ſit, 


G) Inſtitutes, Quibus modis reconty ahitur Obligatio. 


Digeſt. I. 2. t. 14. De Pactis. Leg. 17. in princ. See t. 15. of J. 3. 


Gn Such are the Contracts of Selling, Hiring, Society, and Commiſſion. Conſenſu fiunt Obligationes in Emptionibus, Venditionibus, 
uZtonibus, Societatibus, Mandatis. Ideo autem iſtis modis obligatio dicitur conſenſu contrahi, quia ne que Scriptura, neque — 
22 opus eſt. At nec dari quicquam neceſſe eſt, ut ſubſtantiam capiat Obligatio, ſed ſuſicit eos, qui negotia gerunt, conſentixe. 


tut. I. 3. t. 23. De Obligationibus ex conſenſu. 
(4) See Note 3. upon the 5 aforegoing. 


ba vorinradgO. (+) rad ge. 
al 


(a) Obligationum que ex contra#u ſunt, quatuor ſunt ſpecies. Aut enim re contra- 
aut verbis, ant literis, aut conſenſu. Inſtit. 195 t. 14. De Obligar. (b) Vid. Lib. 2.#-14. J. 17. D. de Pactis. (c) Add. 
Max. J. g. c. 2. . 2. (4d) vid. Inſtitut. J. 3. f. 23. De Obligat. ex I 


(e) Vid. Inſtituc. ubi ſup. f. 16, 
| bare 
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bare Writings (5 (a) as much as if he had. But yet, there 
is good Reaſon why this ſhould obtain in the Roman 
Law : For ſince the Magiſtrate cannot be ſatisfied of 
the Truth of a Debt, but by Inſtruments and other 
Proofs, when Writings appear owning the Debt, he 
muſt preſume upon it, till the contrary be prov d. 
Indeed there are no Contracts, but what may be ex- 
reſs'd in Writing; and this may be done two Ways: 
or either the Contract may be made, and the Con- 
ſent of the Parties declared in Writing; and, in this 
Caſe, the ContraRt is then finiſhed, when the Writings 
are, in all reſpeQs, perfected; which obtains chiefly in 
Conſenſual, and ſuch Sort of ContraQs: or elſe the 
Writing is only an Evidence of a ContraQt already 
finiſhed. Which laſt is to be preſumed, it the Caſe 
be doubtful (h). ; UB ob 
VII. Again, Contradts are divided into( 1) Named and 
Nameleſs. The former Sort are thoſe, which rea- 
ſon of their daily Uſe, have a particular proper Name 
aſſigned them, expreſſive of the Form and Contents 
of the Buſineſs z and which being mentioned, imme- 
diately ſignifies what was done; (for altho' Bartering, 
which is reckoned amongſt the Nameleſs Contratts, 
ſeems to have a Name, yet 'tis a general one, and does 
not expreſs, whether it be the Contract of (2) Goods 
for Goods, Buying, Selling, or any other.) And there- 
fore in the Roman Law, theſe had certain fixed Forms 
of proceeding; whereas others of leſs frequent Uſe, 


containing no more than what was expreſly mertic. 
ned, had no proper Form of their own, but one x. 
commodated ro the Thing; and therefore an Ad 
upon Account of theſe, was always expreft in a certain 
Form of Words (c). 4 

VIII. The Diviſion of Contracts into (+) Gainfuland 
(*) Chargeable, makes moſt for our Purpoſe, whereof 
the firſt brings {ome Advantage to one Party granit 
as in the Cate of a Loan, Commiſſion or (1) 
The latter binds both to an equal Share of the 
Burthen; for here we act, or give, in order to te. 
celve an Equivalent Upon this ſeems to be f 
the Diſtinct on of ContraQs into thoſe that admit of 
Equity, and thoſe that ate tied up to the Ripour 
the Law. In the former the Magiſtrate has if 
to weigh and eſtimate the Thing, according to (2) . 
quity and Conſcience ; in the latter he is cdu right 
or wrong (3) to proceed according to the ſtated Forns 
of Law. Now Reaſon tells us, that Charged 
Contracts are of the former Sort, and admit of: 
more looſe Interpretation in the Courts of Equity 
for ſince the Obligation is mutual, neither Party ought 
to be over-burthened. But Gainfu! Contracts bela 
to the latter, and do not allow of ſuch a looſe inter 
pretation, or that any one ſhould be bound to do 
more than he has expreſly declared; for elſe a Ma; 
Generoſity might prove too great a Burthen t 
him (d). 


. 
b, 
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(5) Be fore Tuſtinian, Men might, for 5 Years aſter the Date of a Note Obligatory, plead and maintain, that he had not n- 
ceived the Money or Goods mentioned; but that Emperor confined it to two Years. See Inſtit. I. 3. t. 22. De Literarum Oblige- 
tionibus. The Proteſtation or Declaration of not receiving, to which the Owner of the Note has recourſe, is called Querela, o,Er- 


— — 


cept io non numerate Pecunie ; and it belongs to him, of whom it is ſaid to be received, to prove that he did really receive it. TheReaſon 
of it was, as it is expreſs d in the Code, becauſe the Denial of a Fact is not capable of a Proof. Quum inter eum, qui fal 
adſeverans, onus ſubiit probationis, & negantem numerationem (cujus natural i rat ione probatio nulla eſt), & ob hoc ad Petitorem eu Ri 
neceſſit atem transferentem magna ſit differentia, I. 4. t. 30. De non numerat2 Pecunia, leg. 10. May we not ſay, that tis manageds 
a Dilpure in the Philoſophv-Schools? And if we examine the Thing well, is it not really the Author of the Note that affirms and maintas 
the Falfity of the Fact, of which the other is furniſhed with a Proof, reputed valid, till the contrary appears? and by virtue of which 
this laſt ought to be ſuppoſed to hold to the Negative,. and conſequently is exempted from Proof, according to the Maxim treatedon? 
Further, as Mr. Hertius obſerves, 'Tis very rare that any Man puts a Note into the Hands of him to whom it is made, before he 
has received the Money or Thing, which is acknowledged dye by it; and if he is fo ill-adviſed, tis his own Fault. It may allo 
happen that the Money may be lent without Witneſſes, and ſo the falſe Debror may thereupon think to keep the Goods of th: 
Creditor ; and fo much the more, becauſe the Space allow'd to the firſt ro maintain that he has not received, and to oblige tht 
other to prove it, js too long. Upon the whole, it appears, that our Author repreſents the Idea's and Maxims of the Roman Lav 


very imperfectly. 5 
| Mr. Parbeyrac's NOTES on 57. 
(1) See & 2, Note 4, $. above. 


(2) As for Example, if we give a Thing to a certain Perſon to ſell for us, upon Condition that he ſhall keep to himſelf allthut 
he gcts above a certain Price fer him. This is a Contract without Name, which yields an Action in a Form preſcribed. Cum dt. 
ficiant Vulgaria, atque uſitata Aﬀtionum Nomi na, preſcriptis Verbis agendum eſt, in quam neceſſe eſt confugere quot iens contraclus eriſtan, 
quorum Adpellationes nullæ jure civili prodite ſunt. Natura enim rerum conditum eſt, ut plura ſint negot ia, quam Nocabula - - 4 ph 
rem vendendam certo pretio dediſſem, ut quo pluris vendiſſes, tibi haberes, placet ; neque mandati, neque pro ſocio eſſe aFijonem, ſed in Fr 
Hum, quaſi tlio nent io geſts, Digeſt, I. 19. t. 5, De praſcriptis Verbis, Oe. Leg. 2, 3, 4, 1 3. princ. Laſtly, As to what concerns che Ni 
ture ot Contracts without Name, fee Mr. Titius on Lauterbach, Obſ. 620. 

(3) Sce Digeſt, I. 19. t. 4. De Rerum permutatione, Leg. 1.5 2. 


Mr. Barbeyrac's NOTES on 8. 


(1) Our Author has forgot to mention Donations made between Living Parties, as well in Chap. 4. as in this; but Mr. Barbejrac, it 


his Firſt Note upon the Firſt Se&, of that Chap. has ſupplied this DefeR. * 

(2) Tantundem in bone fidei Fudiciis Officium Fudicis valet, quantum in Stipulatione nominatim ejus Rei falta Interrogatio, Digeſt. 
3. t. 5. De negorns geſtis, Leg, 7. Moreover, in the Roman Law, the Number of honeſt Contracts, call'd, Bonæ Fidei, is not _ 
80 cou — Inſtit. J. 4. t. 6. De Ationibus, 8 28, 29. nor do the Interpreters agree about them. See Titius in Lauterbach. 
erv. 1148, Cc. | 

() This goes ſo far, that if we require, for Example, one Dollar more than appears to be due, we loſe our Cauſe. Hic tu þ 
mplius HS. nummo pet iſti, quam tibi debitum eſt, cauſam perdidiſti, propterea, quod aliud eft Judicium, aliud Arbitrium, Cicer. orn. pro 
hoicio Comœdo, c. 4. Si quis agens, intention? [v2 plus complexus fuerit, quam ad eum pertineat, cauſd cadebat, i. e. Rem ait: el. 
nec facile in integrum reſtituebatur a Pretore, niſi minor erat viginti quinque annis, Inſtit. I. 4. t. 6. De Actionib. 5 33. See Plaut us SM ho 
lar. AB. 3. SCen. 1. § 123. Suet on. Claud. c. 14. Seneca, ep. 48. init. Morcover, this nice Exactneſs was enjoy ned, becauſe choſe = 
had rhe Cognizance of Civil Aﬀairs were common!y inferior Judges, whoſe Power was limited by the Prætor. See Mr. Noods s 
ru Treatiie De Furiſdiftione & Imperio, I. 1. c. 13. 


(e) Vid. Crot. I. 2. 


(4) Vd. Inſtitut. ubi ſup. t. 22. () Vid. Grot. 1, 2. c. 16. .. 30. and hereafter in c. 5. f. 2. in fin. ibig. not. . 3. 1. 4 


Ce 12. „ (+) Contrattis Bere ſicus. {*) Contratius oneroſus. (4) Add. Arn. Vinnius ad. ſ. 28. Inſtit. de AS8jonjbus, 
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Crae, II. 
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. All Chargeable Comtratts are reducible to four 
Heads. Firſt, (1) f. Goods for Goode; Secondly, * Work 
for Work: Thirdly, || Goods for Work; Fourthly, 
Work for Goods. Where the Word Work is taken in 
1 large Senſe, ſo as to comprehend even the Deed ot 
another Man, Grotius (a) admits of but three, leavin 
out Goods for Work : For that, he thinks, falls in wit 
Work for Goode; and indeed there is no real Diffe- 
rence berween them, for both expreſs that Goods and 
Work are barter'd for one another: But in one, the 
Contract, in a manner, begins upon the Delivery of 
the Goods ; in the other, upon oing the Work. So 
that, in the one, the Doer ſeems the Author of the 
Contraft ; in the other, the Giver : For in ſome Con- 
trafts, tho both Sides are equally obliged, yet they 
take their Riſe from one only. As in Bayine, the 
Bayer begins the Contract; in Letrime, the Tenant, &c. 

To the firſt Head belongs all thoſe Contracts, where 
one Thing 1s "oy tor another, as in Bartering 
firiftly ſo calbd. Where we may obſerve a Diſtin- 
Aion nice enough, which ſome make between the ge- 
neral Contract of Goods for Goods, and Bartering. 
The former is, when the Things exchanged are inde- 
finite, as an Ox for a Mule ; or where, at leaſt, one 
Part is ſoz as a Horſe for this particular Ox; Oyl 
tor Cotn in general. But when the Goods in Con- 
tract are determined, v. g. this Ox for this Horſe, it 
becomes Bartering (b). Hither may be referred the 
giving Money tor other Money of different Species, 
or in a difterent Place ; which is now call'd Exchange 
(c) Sometimes indeed Money is givett for Money, 
d as to make it perfectly Buying and Selling; as the 
Money ftamp'd with ViQtory, which P (4) tells 
us, before it had received that Stamp (2), was ac- 
counted Commodity. If Goods are given for Money, 
the Contract is call d Buying and Selling. Sometimes 
the Uſe of a Commodity is given for a Commodity, 
as if I lend my Horſe for a Book. Sometimes the 
Uſe of one Thing for the Uſe of another, as if I tet 
you live in my Houſe, upon Condition that you let 
me enjoy your Land. Sometimes the Uſe of a Thing 
tor Money, which is propetly call'd Lerting and Rent- 
77g. Some Things too we give, in order to receive as 
much of the ſame Sort, ſome time after. 

Oft the ſecond Head Work for Work, there ate in- 
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numerable Sorts, according to the infinite Variety of 
uſeful or pleaſant Actions, which may, in a manner, 
be exchang d and perform'd for one another. In Anim. 
Marcellinus, I. 16. c. 10. this Sort of Contract is cal- 
led Fuclum reddendæ viciſſitudinis. And in Apulrius in 
Apolog, Mutuarias operas cum vicinis camlire 3). 

To the third Sort, Goods for Work, belong the Let- 
ting· out, or Hiring Work, or Day-labour for Money, as 
alſo that Sort of Contra, by which Goods are ſe- 
cur'd and free'd from Danger for Money, which is 
call'd Izſuring. As allo, when any Commodity, con- 
ſumable or not conſumable, is given tot the Pettor- 
mance of any Work. 

To the fourth Head, Work for Goods, belong thoſe 
Contracts, by which any Work is done tor any Thing, 
or for the Uſe of any Thing, or ſuch like (e). Be- 
ſides, there may be Contracts not reducible to any of 
theſe Heads, as implying DisjunQion (4) '. Such as 
were the Nuptial Donatives among the Mauſcovires, 
of which Sg ſinund Baron of Herberſtcin gives this 


Account. Thoſe that are invited to the Wedding, 


preſent the Bride; all the Preſents the Bridegroom 
marks, and lays up carefully; when the Wedding is o- 
ver, he reviews them, and theſe that be likes, he ſends 
to the Market to be priz'd; all the reſt he returns back 
with Thanks. T boſe that be mn, he makes amends 
for, at the end of the Tear, according to the Value of 
them, either in Money, or ſomething equivalent. If 
any one puts a greater Value upon his Gifts, the Bride- 
groom appeals to the Sworn Apprizers, and forces him 
to fland to their Valuation. But if, in 4 Rar time, 
he does not make a Retarn, or ſehd back the Gift, be 
is fined double. And if be forgets to have it valued 
by the Sworn Apprizers, be is forced to repay it at the 
alue of the Groer. And this Cufloit the Common Pro- 
le obſerve in all Sorts of Donatibes. The ſime 
= is related of the Ptefents the Perſians give li- 
berally to Strangers (g); for which, if they do not 
receive a greater Return, they not only com- 
lain, but often revoke what they had given, or the 
alue of it. | 
All theſe Sorts of Contracts have this in Common, 
that when they are perfotm'd on both Sides, the Par- 
ties have no longer any thing to do with one another 
upon this Score. And therefore (6) G/orius (Y) calls 


hat | * 

4 Mr. Barbeyrac's NOTES on 89. | 

an, i So the Digeſts diſtinzuiſh them, Totius ob rem Dati Tractatus - in his competit ſpeciebus. Aut enim Do tibi, ut Des, aut do, nt 
tin actas, aut facio ut des, aut facio ut facias, |. 19. t. 5. De Præſcript. Verb. Cc. Leg. 5. princip. | x 
Ns (2) Sce Mr. Noodt's Probabilia Furis, I. 4. c. 4. where he recites a Law of the Digeſt. I. 12. f. 4. De condiffione cadſd data, cad 


nn /equata. Log. ult. which being corrected by an happy Conjecture, which he p 

looked upon it as an Exchange, and not a Sale, to give foreign Money for a Slave. See alſo Bern. Brifſon. ſelect. Antiquit. I. 1. c. 8. 
(3) The laſt of theſe ſpeaks of thoſe who went up and down to do Husbandry Work the one for the other, Ego adeo ſervos tu 

an habeas 4d agrum colendum, an ipſe mutuarias operas cum vicinis tuis cambias, neque ſcio, neque laboro, Apolog. p. 20. cum notis 
Pricti. And Am. Marcellinus tteats of certain Auxiliary Troops, hired: on Condition o alſiſting, as long as there is need. Hos ſe- 


ropoſes, ſhews, for Example, that the Lawyers 


„ b 

s 4291ntur poteſtate proximi Reges numero quingue, regaleſque decem, & optimatum ſeries magna, Armatorumque millia triginta & quingue 

a1. * Virits N tionibus, partim mercede, partim pats viciſſitudinis reddende queſit e, I. 16. c. b2. 1 

nin- 4) This is, when one truſts a thing to another to ſell at a certain Price, on condition, that he either returns the Thing again, or 

Ob- che Value, according to the Price ſer on it. Cum Res eftimata vendenda datur - - - - eftimatio periculum facit ejus, qui ſuſcepit. Aut 
_ Wo Rem debebit incorrupt am reddere, aut eſtimationem de qud convenit. Digeſt. l. 19. t. 3. De Æſtimatoria. See Plaut. Captiv. 

” * 2. SCN, 3. v. 18, (fc | 1 th, | 

o (5) Grotiug's Diviſion is into Diremforii and Communicatorii, and not Commutatorii, as our Author has ir, which he makes the two 

ehh. ow of Contracts, which he calls Permutatorij. Moreover, xhere is another conſiderable Miſtake in the Original; for we may obſerve 

cel; 


2 * le) Vid. Totum t. 5. J. 19. D. de preſcrip. verbis. 
**!atori. att;one. Add. Plaut. Capt iu. a8. 2. Kc. 3. v. 18, XC. 
0%) In the aforeſaid Place. 


(e) In Latin Cambium, in Greck KA. 


111 


Hur Author underſtands Grotins's Words, Adm per mutatorii, auf dirimunt partes, aut communionem adferunt, as if dirimere partes 
hgnified to divide the Parties or Contractors, and cauſe them ro have no Dealings one with another. But Grotius was too nice to 
| Cu ule ſuch a barbarous Expreſſion ; for if we examine his Words, we ſhall find his'Notion'ro' be this, that cheſe Sort of Acts either re- 


() Facio ut des. (a) In the aforeſaid Place. 


(d) Nat. Hiſt. J. 33- 
F) As alſo the Contractus æſtimatorius, de quo vid. J. 1 9. t. 3. D. de 


(g) Vid. Fetrum, della Valle, Itin. Part. 2. Epiſt. 1. 


gulate the Part that each Contractor ought to have, or make the Things about which they treat common. 
I. 2. 85 Do ut des, (J Facio ut facias. (11) Do ut facias. 
t. 4 a 0 ) Vid. Mornacium ad I. 5 D. de preſcriptis verbis. J 
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them Diremtorii, and oppoſes them to thole Con- 
tracts which he calls Commutator:, the Completion 
of which conſiſts in having Dealings continued be- 
tween the Parties, as in that of Partnerſhip, where, 
for one another's Advantage, Iwo or more joyn, ei- 
ther Work or Goods, or Work on one Side, with Goods 
on the other. And theſe together with thoſe which 
we call Gainful, are generally Simple Contracts. 

X. But ſome Contracts are Mixt, and, as it were, 
compounded of two Sorts ; as if I deſignedly buy a 
Thing for more than the Value, and ſo give the O- 
verplus of the Price to the Seller; or (1) {ella Thing 
for leſs than the Value, and ſo give what is wanting 
of the Price to the Buyer: This is partly Giving, part- 
ly Buying and Selling. Thus Cæſar ſold vaſt Farms 
to Servillia for a Trifle (a). If I give greater Wages 
than the Work is worth, it will be partly Gift, part- 
ly Hire: Which great Men ſometimes do out of Gran- 
dour, thinking it for their Honour to reward any 
Man's Work more than it deſerves ; and this is part- 
ly Liberality, partly Contract (5). And on the other 
Side, a Man may 6 of Part of his Wages, and 
forgive the reſt (c). It I bargain with a Goldſinith 
to make me Rings out of his own Gold, it will be 
partly Buying, partly Hiring (d). Tho' ſome look 
upon it to be only Buying ; ſince in Buying, we not on- 
ly pay for the Materials, but for the Workmanſhip 
too. And there is little Difference whether the Thing 
is already made, or to be made. (2) Nor can I be 
properly ſaid to hire, where the Perſon of the Work- 
man remains at his own Diſpoſal (e). When Land is 
Jett out for Rent, it is a Mixt Contract of Selling and 
Hiring, tho' the Law of Zeno makes it a Species of 
it ſelf. A Grant by Fee is ſo far a Gainſu! Contract, 
as being much greater than the Military Service. that 
is due for it. Indeed as far as this Military Service 
may be exacted for the Protection that the Lord gives 
his Vaſſal, it partakes ſomething of the ſecond Sort of 
Contract, Work for Work; yet that which is the 
Principal in the Contra&, belongs to the third Sort, 
Goods for Goods. Burt if this Fee be charged with 
the Incumbrance of a certain Quit-Rent, ſo far it par- 
takes of Land-renting. Laſtly, Nauticſt Intereſt, or 
w hat we call Bottomry, which vaſtly exceeds all o- 
ther common Uſury, is mixt of Borrowing and Inſu- 
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ring. But in Partnerſhip, tho) oue contributes Ala. 
ney and Work, another only Moncy, yet it does jy 
ſeem to be a t Contract. For it does not becgy: 
mixt from the ditterent Pertormances, (tor if ] ben 
Man to dig in my Vineyard, to ſow my Ground. 44 
plant my Orchard, it is all but the Simple Contra 
of Hiring,) but from our Agreements in Matters ot 
ditterent Nature, by one and the lame Covenant. 
Grotius (J) is of Opinion, that a Contract become 
mixt by the Acceſſion o, one-Att to another, as in Sure. 
tiſhip and Pledges. But in this he ſeems not ſo v 
accurate; for a third Species mult reſult from a Mx 
ture properly ſo call'd : Whereas in Suretiſhip, the & 
curity is not mixt with the principal Contract, but i 
only added to it, as an extrinfick Confirmation. Por 
the giving Security makes no Alteration in the Dedt: 
but only makes Proviſion for the Creditor, in caſe th 
principal Debtor ſhould prove inſolvent. Howerer 
to ſpeak more accurately, there are in Suretiſhip tm 
Contracts, which ſeem to be but one, becauſe the 
{ame Surety hath to do with both Creditor and Deb 
tor; for there paſſes but a bare Promiſe between the 
Surety and the Creditor ; and yet, ſtrictiy ſpeaking 
that Promiſe only ſhews that he is obliged to make 
good the Debt, and is not that which obliges hin; 
or that which obliges him, is, the principal Cop 
rract. whereby the Surety, by his Promiſe, has brought 
an Obligation upon himſelf to ſupply. the Failure d 
the Debtor: So that this Promiſe partakes of the 
Nature of the Contract itſelf. Now this Suretiſhj 
is no Gain to the Creditor; for he gets nothing by i, 
but a proper Means of recovering his own. And d. 
tho' his Security is hereby provided for, yet not the 
Creditor, but the Debtor is beholden to the Suren; 
for without this Security the Creditor had never er 


ter d into Contract. 


But when the Surety pays the Debt, then there 2 
riſes an Account between him and the Debtor. Fo 
in this Caſe (3), he is ſuppos'd to have lent the Deb 
tor the Money, or, which is all as one, to have I. 
it by his Order and Commiſſion. Now this AR 0 
Suretiſhip cannot be reckon'd an Act of Liberlity, 
either in reſpect of the Debtor or Creditor ; for the 
Debtor gets nothing by it, and the Creditor, without 
it, had not entred into any Engagement. 


Qs 


| Mr. Barbezrac's NOTES on 8 10. 

( 1) That is ro ſay, if the Sum he inconſiderable, in compariſon of the real Value of the Thing, altho' it be much below the true 
Price. For it one gives, for Example, as much for a Dollar, as is worth 30 or 40, the Gift then ſo much exceeds, that it ſualon 
the Sale; and if the Piſproportion be yet greater, it cann't be call'd a Sale but in Jeſt, This was the pretended Sale practiſed am9% 
the Romans, when, whatever Price the Goods were of, which one was ſaid to buy, he gave to the Seller, with certain Formalities, 4 {ma- 
Piece of Current Money, which was called, Nummo addicere, Alſo Vlpian ſays in the Law quoted by Mr. Hert ius, that a Sale, [uc 
as is laſt mentioned, is not good and valid in ſuch Caſes, as there ought to be a true Sale ; whereas, when a Man ſells a thing “ 
a very low Frice, the Sale is valid, and is only looked upon as a kind of Gift at leaſt, if it be not between ſuch Men as are forbi . 
den to give any thing to each other. Si quis donationis cauſa minor is vendat, venditio valet. Toties enim dic imus in totum vend iti 
non valere, quot jens univerſa venditio Donat ionis cauſa fata eſt, quotiens vero viliore pretio res, donationis cauſa diſtrabitur, dubium u 
eſt, venditionem valere. Hoc inter ceteros, inter Virum vero (5 Uxorem, donationis cauſà venditio facta pretio viliore nullius moment! ft 


Digeſt. I. 18. t. 1.de contrahendà Emprione, Leg, 38. See l. 19. t. 2. Locati condutti, Leg. 47. & l. 41. t. 2. de adquirendà vel amittend 
poſſeſſione, 1. 10. S ult. | 
(2) The Words of the Digeſt are, Nec poſſe ullam locationem eſſe, ubi corpus ipſum non datur ab eo cui id fieret. do ſhes 


uſe of the 


(3) Theſe Fictions of Law are nothing but an empty Circle, uſed unneceſſarily : For the Rules of Equity are ſufficient 
that che Debtor ought to have paid rather what the Surery paid for him to do him Service, otherwiſe he was che C 


(b) Add. Mat. 20. 9, &c. 1.26. t. 7. L. 12. ſ. 3. D. de Admi niſtr. & peric. tutorum. 
(d) So ſays Grotius in the aforementioned Place, J. 5. (e) Vid. l. 18. t. 1. I. 20. 
(F) In the afarecited Place, ſ. 5. 


(a) Suetonius Fulio, c. 80. 
Val. Max. J. S. c. 2. J. 10. 
rrah, empt. & J. 3. t. 25. ſ. 4. Inſtir, de locat. & conduct. 
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I. The 1 to be obſerved in Chargeable Contrafs. 
Il. The Faults of a Thing are to be diſcovered. 
Ill. The Nature of a Contract requires it, © 

IV. Whether what concerns not the Thing it ſelf, muſi 
be diſcovered ? 


BY — | Wi iUOgit £80 WE hs -b/ QUT By js 11 3 
Concerning the Equality that ought to be obſerved in Ch 
| ' | LECT OG | 3 $44» 3 -f iy | 4 II. 


v. The Faults known on both Sides need not be men- 


tioned. 


N all (1) Contracts that are purely Chargeable, and 
Irn nothing of the Gainful mixt with them, 

ere the Law, or the Market has fixt the Prices of 
Things, an Equality ought to be obſerved: Or, one 
Party ought to receive as much asthe other ; and if 
one happens to receive leſs, he has a Right to demand 
the reſt (2). And this is plain from the End of ſuch 
Contracts, for therefore a Man enters into them, that 
for his Goods. or Work he may receive an Equiva- 
lent; which, for certain Reaſons, he prefers to his 
own Goods or Work. _ * 
But yet this admits, of a more accurate Demon- 
ſtration; for ſince Contracts are neceſſary for my ob- 
taining thoſe Things which Thad no Right to claim ; 
and ſince it is prefumed that a Man gives nothing gra- 
tis, which. he parts with upon Contraft:,We cannot 
therefore think, that any one deſigns to. give away, by 
Contract, more than he ſuppoſes he receives; and 
conſequently a Contract can give a Right to another 
Man's Goods, no , farther than as they are equivalent 
to ſomething which that other Man receives (a). 

II. Now to find out and adjuſt this Equality, it is 
neceflary that the Parties contracting, be each of them 
Alike acquainted with the Commodity and the * Qua- 
lities of ir (1). | 
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VI. No Man is to be ſcared into a Conttafl, 

VIL In yer Contracts Equality” need not to be ob- 
1 @PVeB; i fb 1.4 r Wo\ (sf 

VII — 4 Chargeable Cantrad nothing is ſuppoſed to 


IX How Inequality not foreſeen ir to be corretted. 


NX. Whether Over-reaching in Buying be lawful. 


a Conſule de emis, de incl nurice lana, 
 Conſule de fic corporibuſque diem. 
| Ovid. de Arte amandi, I. 1. v. 2506, 251. 


And therefore he that is going to make over the Pro- 
petty of a Thing, ought to expoſe, not only the good 


Qualities, but alſo, to the beſt of his (2) Knowledge, 
the Defefts and Faults of it for otherwiſe a juſt 
Price cannot be aſſigned (3). To this Place belongs 
B. 19. f. I. J 1. J 1. D. de Ad. empt. & Vend. l. 18. f. I. 
L. 43. f. 2. D. de contrah. empt. As alſo the whole 
1ſt Title De ædilit, edit. B. 19. Where the Faults are 
reckoned up one by one, which ought to be told in 
Sale of Cattle and Slaves; and which, if concealed, 
makes void the Bargain: So that the Seller mult cl 
ther take his Goods again, which is call'd Redh»b:tion, 
or abate in the Price; but the farſt was not crys; 
if the Fault or Ail was inconſiderable. Res 2 

vendita, propter minimam cauſam inempta ſieri non 
debet, Bi. I. 18, t. 1. de 9 empt. L. 54. So Mr. 


$3 


Noodt explains this Law very well in his Obſervat. J. 2. 


c. 9. Add. Gel. 4. c. 2. (4) Cicer. Off. 3. c. 16 © It is an 
*Ordinance of theCiyil Law, in the Matter of Eſtates,that 
* the Vender ſhould till tell the Purchaſer the Defects, 


It enough to advertiſe rhe Reader of it. 
(2) Add, Or break of the ContraR quite. 


(©) Thar are of any Conſequence. 


uns Purpoſe, which treats of the 
at ionem - 


celare 
whole Natter conſult 


(3) It had better have been ſaid, Ocherwiſe the 


Which nothing is to be ſold. But of this ſee what is ſaid 5 9. 
(s) Cicere's Wor 


eſſent Venditorj. Nam 


— p , 
tum eſſet, praſtari oportere. 


' 


Mr. Barbeyrac's NOTES on Chap. 3. $ 1. 

(1) Here is a plain Reverſe of the Order; for our Author does not treat of Gainful or Free Contracts till the next Chapter; and 
ſo he ought to have treated of Chargeable Contracts, and the Equality to be obſerved in them. He is guilty of the ſame Careleſs- 
neſs in his Abridgment of the Duties of a Man and Citizen, I. 1. c. 5. but I cafily helped that, by only changing the 3d and 4rh Pa- 
ragraphs for the Sch and 7th ; bur ſince I muſt change two Chapters here to do it, I dare not uſe that Liberty, and ſo have thought 


Mr. Barbeyracs NOTES on 8 2. 


(1) In Euripides's Cyclops, when Silenus came to ſell Viyſſes Cheeſe and Milk, Ulyſſes bad him bring it out of his Cave; becaufe 
Contracts oughr ro be made in the open Day; *Exgied)s, dt 38 1 


, 


ELTONN ADE gn T4 
() This Paſſage of Ovid's concerns the Prudence of the Buyer, and the Caution he ought to uſe, that he be not cheated, rather 
than any Obligation the Seller is under to diſcover the Faulrs of his Goods. | 
(2) The Roman Law requires that it be done plainly, and without any Equivocation. Dolum malum d ſe abeſſe praſtare venditor debet, 
1 non tant um in eo eſt, qui N obſcure loquitur, ſed etiam qui inſidioſè loquitur, obſcure diſimulat. There is alſo another Law to 
rvices of Inheritances; Venditor, fi cum ſciret deberi fervitutem, celavit, non evadet ex empto 
; Jn modo eam Rem Emptor ignoravit : Omnia enim, que contra bonam fidem fiunt, veniunt in empti actionem, ſed ſcire venditorem 
» ſic accipimus, non ſolum fi non admonuit, ſed & ſs negavit ſervitutem iſtam deberi, cum eſſet ab eo que/itum. About this 
Mr. Daumaut's Civil Laws, in their natural Order, J. 1.t.2.% 11. p. 1. 
er will not give ſo much. Our Author ſeems ro ſuppoſe a Price, below 


ds are, Ac de jure quidem prediorum ſancitum eſt, apud nos jure Civili, ut in his vendendis vitia dicerentur, qua nota 


17 3 cum ex 12 Tahul is ſatis eſſet, ea praſtari, quæ eſſent lingua nuncupat a, que qui inficiatus eſſet, dupli penam ſubiret, 
Jwiconſults et iam reticentiæ pxna eff conſtit uta. Nuic quid enim eſſet in Prædio vitii id ſtatuerunt, fi Venditor ſciret niſi nominat im 


(4) Vid. Deu. 2 5. (3, .. 47. f. 2. I. 32. ſ. 22. De Furt i. I. 6. ſ. 1, 2. D. de extraord, crimin. I. 32. J. 1. de Leg. Cornel. de falſis. 
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* or Inconveniencies of the Eſtate; for it being ſuffi- the Law of Contract. For if I be not engaged in Con. N 
* ciently provided by the Twelve Tables, that every tract, ] — law fully conceal from others ſeveral Thi f of tl 
Man ſhould make good what he promiſes, or de- tho' Eakone, am Gainer by it, which if I ſhould diſ. circu 
* clares by Word of Mouth, upon Penalty of double cover, other People would ſhare with me. As in cubf 
Damages for denying it; the Civilians have ſet a caſe, I ſhould find a Treaſure in a defart Place, with, prizi 
* Puniſhment upon Concealments too, by enacting, out any Owner, no Law obliges me to tell "another, of th 
* that if the Seller of an Eſtate knew any Fault or Ex- that he too may partake of it c). Vid. (2) Mar. 13. 44. amor 
* ror, without expreſly acquainting the Purchaſer with For here it the Purchaſer had told of the Treaſure, WM purp 
* it, he ſhould be obliged to make it good. Add the he had not bought the Field fo cheap. Vid. Gror. ! Alex: 
Example that follows in Cicero Ambroſ. de Off. l. 3. 2. c. 8. /- 7: Hither may be 7 Herred the Story of A. Rhoc 
c. 10. In Contrafls the Faults of the Commodity aicas, who firſt diſcovered the Sqmojedes, and ſeitlel Cen 
* ought to be expreſſed ; which, if it be neglected, a Trade with them, related 4 1 m by know 
| © altho' the Goods be in the Poſſeſſion of the tcha- | Continuation of Sleidan, ad an. 1607. Cic. Off. 3. C 1g, ay, 
| * ſer, yet the Bargain may be vacated by an Aion of ' ſays well, That we ought not to negle our om BB [one 
* Deceit.” (Altho what he there ſays of an Aion of Advantage, when we can, improve it without Injy. Mer 

Deceit does not rightly agree with the Roman Laws.) | © ry to another. For 4s Chryſippus elegantly obſerver, and 
Lattant. 1. 5. c. 17. He who does not correct the Er- He that runs a Race, ought to endeavour might and Anti 
i ror of the Seller, (as ſuppoſe he ſees him deliver by main to get the Vittory, yet he mult not lay hands ough; 
| « Miſtake, a more precious Commodity than was a- * on him that he runs with, or ule any other foul Ply, be K. 
« preed for,) or who does not own his Servant to be And jult ſo it is in human Life, any one may lay: the 8 
* 4 Run: away, or his Houſe to be infected, conſulting fully endeavour to bettet his Condition, but not knou 
© his own Profit and Advantage, is not a Wiſe Man, the Expence and Injury of another.” Ambr. has & Vend 
* as Carneades would have it, but a crafty Kiaver : preſt this Paſſage, Of. . 3. c. 4. In Contracts, that of he it 
Plato (a) makes it a Law, that if a Phyſician. buys (3) Val. Max. J. 8. c. 2. J. 1. ought to take place. 4 his ! 
a Slave, who labours under any incurable Diſtemper * fair Dealer ought, neither to magnify the good Qu. Comn 
of Body or Mind, he muſt ſtand to the Bargain: But lities, nor conceal the ill ones of his Commodities * 
0 if an unskilſul Perſon makes the Purchaſe, the Seller (4) Hither may be referred that. of Plato de Ly WM expo, 
ü that impoſes upon his Ignorance, mult be fined double: * /. 11. p. 966. The Law which provides againſt the . rhan 
9 But if one unskilful Man buys of another, the ſingle Seller's Over. reaching, ought alſo to be extended to WF rbere 
( Price is to be reſtor d (6). the Workman : And therefore he had beſt take heed BNR befor 
N III. This Neceſſity of diſcovering the Faults, ariſes * that he does not rare his Work at more than tis OUT | 
: from the Nature of the Thing, becauſe otherwiſe-a * worth, for he cann't be ignorant of the Value of i. 22 
1 Juſt Price could not be aſſign'd, and not from the com- And certainly it ought to be allow d, in a free d, from 
| mon Bond of Humanity, (as if that received a cloſer * that a Workman ſhould make uſe f Art, which b ſame 
|: Tye by Contract) nor from the Contractors (i) en- © a plain Thing, and far from Deceit to impoſe up our | 
| tring into ſome fort of Acquaintance, which may ſeem on the unskilful. Hither too may be apply d. that People 

| to oblige them to other Duties, than thoſe that are which (5) Socrates ſays he heard of Aſpa fa, Good ef ? 
required by the Nature of Contracts; for when the Match-makers, that are fincere in their Commenda- TY 

Conditions are performed on both Sides, we don't © tions of others, do e in making Alliances be- 
think ourſelves more obliged to him we dealt with, © tween Families; but thoſe that are falſe, do no good 

than to any other Man, tho” indeed ſuch an Occaſion © in commending. For, when the Parties are ue , 01 
may ſometimes be the Means of an Acquaintance and * ceived, it ſo happens that they hate one another; BW , 
Friendſhip with him. And therefore, it is no Conſe- and thoſe too that were inſtrumental in the Match: WF ;;:-;. 

quence, that, becauſe it is not againſt the Law of Hu- Ten. Mem. l. 2. p. 439. Ed. H. Steph. f 2 
. . "Sx 2 end. 
manity to conceal a Thing, therefore it is not againſt : * : ane 
. | | W fort af 
Mr. Barbeyracs NOTES on $3. | = KY 
(1) Our Author ſeems here to refer to Grotius, tho he names him not; but he miſtakes his Senſe : For that Great Man ſays, J. e uilita 
< $. Thar Birgainers enter a more particular Society, than that of Men in general, which only ſignifies, that they who deal wy s 1 Dingen 
engage themſelves thereby to certain Things, to which they are not obliged as Men; becauſe, as he ſays a little lower, Contr W que til 
are made for the mutual Advantage of the Contractors. But we muſt not infer from hence, either that theſe Engagements es W lle) 
further than the Nature of a Contract, or, thut beſides this Contract, the Contractors, as ſuch, are obliged ro one another 1N l, uf 
orher Thing, more than thoſe who never had any Dealings one . with another. | F if che Laws 102) 
(2) This Example is only proper here, ſuppoſing that the Treaſure belongs of Right to the Owner of the Field; for! : „ Bf 

of the Country adjudged it to him (as Grotius concludes from that Place, that the Jews Law did) the Buyer was guilty o 4 105% 
minal Arrifice, or indirect Robbery, if we conſider the Action in itſelf, without any relation to the Parable, whoſe Circum reticez 
we know, are not all to be urged, no more in this than the Parables of the unjuſt Steward, Luk. 16. 1. and Judge, Luk. * . aii 
to {peak my Thoughts, tis very uncertain whether it was in Uſe among the Jews, that the Maſter of the Field ſhould | Paliti, 

Treaſure tound in it, ſince Grotizs alledges no other Proof than the Circumſtance of the Parable, which cann't be ſafely of the S (3) 
on, Suppoſing then, that by the Civil Laws, the Treaſure, unknown to the Owner, ought not to be left to the Propriete in 25 dendeö 
Place where it is found, nor to be kept for the Prince; in this Caſe I cannot ſee any Cheat in the Silence of the Buyer. er is not | Thar th 
much as the Owner himſelf hath nor diſcovered rhe Treaſure, he has no more Right to it than any other Man, and the Bu) chat h 
obliged to tell him of what Ditcovery he has made. See l. 4. Co'6.S 13. | e oportet: Cice ro 
(3) Vat. Maximus*s Words are, Bone fidei venditorem, nec commodorum ſpem augere, nec incommodorum cognitionem obſcu oe KNOW 1 
ute forbids Sellers ro advance their Goods too much; and above all, to ſwear that 'tis worth ſo much, or coſt ſo _— the true treatin 
3 204 76 wet nds 7% nwasuWs ν,νενν, De Legib. I. 11. He orders a little higher, not to pitch two Prices, but to let 40 
Price at firſt. O @waay ov dſvgg, cl, unge amy v3 , or av N. bh 1 ik thier 
(4) Plato's Words are, Kat dyaugs pw H Heſoy SH , d mee md mwriv]t EutCereue wal mator& 11405 7 at | "tle 
ve, d ws dm)ecale Hag, TawTHY 5 ve, x; 7 avaueerlue. Tiſywoxa 0 & Anuinyds Þ dE bay on 6 __ ou 
Aαν,j˖ #d\enole 69 Tran, card 5 H, oven , u, Sia r,, ,n. F if twT Av TEXvdCov]a aurdy F Anprepy no, gras 4 And 
(s) Socrates's Words are, Tas A, mecurnceidas wi ler ahnbGes Y d ab AN fe Aga, Nevds Y guat ſem a nde 
and cdev, N, d £4 εν,ͤebtc(braαα⁴ννν. Tos 30 S , due wiody dAANDAES e, Y ve⁹ ASH. — t CC 

(4) De II. I. 11. f. 955. Ed. ech. (6) Plato in the fame Place, Let no Commendation or Oaths attend the Sa (i 


* Commodirv.” (%) See above B. 4. c. 5. J. 13. and Mr. Barb:yrac's 2d Note upon this Section. Iv. But 
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obſerved in Chargeable Contracts. 


Cup. Ill. 


IV. But as it cannot be doubted, but the Faults 
of the Thing it ſelf ought to be declared; ſo wherher 
circumſtantial Matters, which tho they be nor of the 
Subſtance of the Thing it ſelf, yer Help in the juſt 
prizing of it, ought to be laid open, both on the ſide 
| the Buyer, and of the Seller, has been controverted 
among the Antients. (1) Cicero (a) has aCale to this 
Purpoſe : An boneft Man, "lays he, ſers ſail from 
alexandria zo Rhodes wirh- a Freight of Corn; the 
Rhodians being in great Diſtreſs for want of it, and the 
Commodity bearing an exce(ſrme Price: This Perſon 
knows that there are other Alexandrian Ships under 
Way, and bound for the ſame Port, and with the 
ſame Cargo : Shall he tell the Rhodians there are other 
Merchants coming with - Relief, or {9 nothing of it, 
and make the beſt Market of his Corn that he can? 
Antipater is of Opinion, That al! the Circumſlunces 
ought to be laid open; fo that the Purchaſer may not 
be kept ignorant of any Thing (tho it does not concern 
the Subſlance of the Thing in hand) which the other 
knows. Diogenes, on the other fide, ſays, That the 
Vender is bound to diſcover al! the Faults, fo far as 
he is obliged to it by the Croil Law, and to manage 
his Bargain without Fraud; ſo that being. to ſell the 


Commodity, he may, without Deceit, make the beſt of 
| it. Here, ſays he, I have brought my Corn; I have 
8 expos'd it to Sale; I ſer no bigher a Rate upon it 


than others do, nay, perhaps, I can afford it cheaper, 


© there being now. a greater Quantity than there was 
before. How is that? (replies Antipater,) ls it not 


our Duty to . r. the Good of Mankind, and ſerue 


8 human Society? Don't we lie under an Obligation, 


from our Cradle, to make our Private Interefl the 
ſame with the Publick, and the Publict the ſame with 
ow Private? Shall we then conceal that from the 
People, which it ſo much concerns them to be inform d 
of? To this Diogenes : "Tis one thing to conceal, and 


— 


241 
another” not fo tel. Do I tell: you, at this Inſtant, 
what 'is the Natute of God, and what the Happineſs, 
or Chief Good of Man, which it much more concey'is 


you to know than the Price of Corp? And yet you 


will not ſay, that I conceal this from you. Bur I am 
not oblig d to tell whatever it for your Aduantage to 
bear. To this Anripater replies; es, you are oblig'd, 
yon remember that Men are naturilly linked 1e: 
ther in irs Well (ſays Dicgeres ) I do nor forget 
it: But will you have it to be fach a Society, as that 
no Man ſhall have any, thing particalar in it of bis 
on? If fo, there's no longer any Ruying and Sell. 
ing, but only Groing (2). Here Cicero himſelf ſeems 
to incline towards Antipater's Opinion (b); for he 
ſays, (*) This Concealment of the Corn-Merchant is 
not the Practice of an open, a frank, a ſincere, a juſt, 
a good Man; but. rather of a ſhifting, a' cloſe, a de- 
certful, a malicious Huckſter. And yet Cicero him- 
ſelf ſeems to free' him from the Imputation of Kna- 
very; for a little after (3) (c), he defines Knavery to 
be, The Pretending one thing, and the Doing another, 
which cannot be objected in this Caſe. And there- 
fore the Merchant did not act unjuſtly, in ſaying 
nothing of the Ships that were coming. For Tuſtice 
only obliges us to expoſe, what immediately concerns. 
the Thing it ſelf; as if 4 e by reaſon of its being 
infetted, had been commanded, by the Magiſtrates, to 
be pulled down ;, with which Example Cicero illuſtrates 
this Paſſage. But nothing of this Nature was con- 
ceal'd ; the Goodneſs of the Corn appear d openly, 
and, at the Time of Contract, was really worth as 
much as it was fold for, altho likely to be leſs worth 
in a little time. Nor had the Rhodians a Right, pro- 
perly king, ' to know this of the Merchant, as 
never having made any Bargain with him about 
it (4) (d). But whether he afted againſt the Law 
of Courteſy and Good-nature, is another 8 


Mr. Barbeyrac's N OTE 8 on 5 4. 


(1\Cicero's Words are, Si (exempli gratia) Vir Bonus Alexandria Rhodum magnum ſrumenti numerum advexerit, in Rhodiorum inopia, c 


| fame, ſummà jue annone Caritate, ſi idem ſciat, complures Mercatores. Alexandria ſolviſſe, naveſque in curſu frumento onuſtas, pefentes 
8 Adam viderit, Difuruine fit id Rhodiis, an ſilentio ſuum quam plurimo wenditurus * Sapientem, (& bonum Virum fingimus, de ejus de- 
8 /ibcration? c conſultatione querimus ſi celaturus Rhodios non ſit, ſi id turpe judicet, ſed dubitet, an ture non fit. In hujuſmodi cauſis 
a Diogeni Babylonio videri ſolet, magn g gravi Stoico, aliud Antipatro, diſcipulo ejus, hymini acutiſſimo. Ant ipatro omnia Patefa- 
8 cirnda, ut re quid omnino, quod venditor norit, emptor PR Diogeni venditorem, quatenus Fure civili comſtitutum ſit, dicere vitia 
= Prter?, cetera fine inſidiis agere, (& quoniam vendat, velle 7 t 
8 fortaſſe etan minoris, cum major eſt Copia. Cui fit injuria ? Exoritur Antipatri Ratio ex alter parte. Nuid ais? Tu cum hominibus 
8 On ulere debeas, & ſervire humane Societati, eaque lege natus ſis, & ea habeas principia Nature, quibus parere, & que (equi debeas, ut 
8 atilitas tua communis ntilitas ſit, viciſſimque communis utilitas tua ſit, celabis homines, quid iis adſit commoditatis & copiæ? Reſpondebit 
= Diogenes fortaſſe ſic, Aliud eſt celare, aliud eſt tacere, neque ego nunc te celo, ſi tibi non dico que Nature Deorum ſit, * ſit Finis bonorum, 
4% tibi plus prodeſſent cognita quam Tritici utilitas, ſed non quicquid tibi aud ire utile eſt, id mihi dicere neceſſe eſt. ö N 
8 7) neceſſe eſt, ſiquidem meminiſti eſſe inter homines naturg conjunftam Societatem. Memini ( inquit ille) ſed num iſta Societas talis 
; et, ut nil ſuum cujuſque ſit * Nuod ſi ita eſt, ne vendendum quidquam eſt, ſed donandum. 


quam optime vendere, Advexi, expoſui, vendo meum non pluris, quam ceteri, 


Immo vero, ( inquit 


(2) Mr. Placette is of our Author's Opinion alſo; but the Paſſage ſhews, that Cicero did not much favour the Scholar againſt the 
| er. , - þ 


4 (') Tulys Words are, Non igitur videtur —— frumentarius ille Rhodius. — celare debuiſſe. Neque enim id eſt celare, quicquid 
8 '*Oiceas, (ed quum, id, quod tu ſcias, ignorare emolumenti tui causd velis eos, quorum inter ſit, id ſcire. Hoc autem celandi genus quale ſit, 


& cuius hominis quis non videt ? Certe non aperti, non ſimplicis, non ingenui, non Juſti, non viri boni, verſuti potius, obſcuri, aſtuti, fallacis, 


alicia, callidi, veteratoris, vafri. 


8) This is 3 Definition; for theſe are Tully's Words, Cum ex eo (i. e. Aquilis) quereretur. Quid eſſet dolus malus? Re- 


_ 7ondebat, cum eſſet aliud ſimulatum, aliud actum. See Mr. Noodt's Treatiſe De forma emendandi Doli. &c. chap. 2. where he ſhews us, 
| that this is not a perfect Definition, and that the Pretor only gives an Example of what is comprehended under Dolus, or Deceit; fo 


that h 
Cicer 
Kno 


e does not exclude Diſſimulation, by which One conceals what he does. Thus our Author's Reflexion makes nothing againſt 
and "5 ſufficient ro anſwer this great Author, That inaſmuch as thoſe, from whom we conceal a thing, are not concerned to 
m, there is no wrong done them; fince they have no Right to require a Diſcovery, which hath place in the Thing we are now 
"Tearing of, for ſome Reaſons already alledged, and others which will be added below. 
| {4) I fhillhere add Two Reflexions, taken out of Mr. La Placette's Treatiſe of Reſtitution, p. 227, I. © Ir ſeems not worſe to ſell 
* tte a lictle dear, which ſh1ll be ſoon ſold at a worſe Marker, than to buy at a good Market, what we know we ſhall ſell dear ſome 
- btrle time after: For che Heathens, and particularly Ariſtot le, approves of the Action of Thales, who foreſceing that a great Scarcit 
vauld happen in a little time, bought a great Quantity of Corn, by which he got very much. See chap. 5. tollowing, at the End. 
Aud as tor what concerns the Chriſtians, they have an Example of Foſeph, who did the ſame thing in Egypt, II. If the Merchant, 
s got ro Rhodes, had found that Corn had been brought thither from ſome other Place, and he muſt ſell at a lower Price than 
* colt him at Alexandria, or if his Veſſel had been loſt in a Tempeſt, he muſt have born the Loſs, and no Man would have 


(4, Off. J. 3, c. 12. (c) Chap. 94. 


(b) Chap. 13. d. J. 


4) Vid. Grot. l. 2. C. 12. ſ. 9. n. 3. 
9 | MNL « minded 
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242 8 oncerning the Equality that ought to be 


Book V. 


which. I would not eafily hold in the Affirmative, 
For, Good-nature does not oblige me to do another 
Man a Courteſy gratis, except he be in extreme 
Want of it. But this was not the Caſe of the Rho- 
dians, they wanted Corn indeed, but not Money; tor 
they were famous among the Ancients for their Riches. 
Beſides, I am not obliged to do a Kindneſs, when tis 
like to tend more to the Detriment of the Giver than 
the Benefit of the Receiver. But, in this Caſe, the Mer- 
chant would have loſt more than the Purchaſers would 
have got by the Intelligence. For if he vended it to a 

eat many Purchaſers at the 1 each would 

ave felt it but little; and if any one had engroſs d 
the whole, he might thank his own Avarice, if he loſt 
by it; and indeed we cannot expect, in the common 
way of the World, that Men ſhould be ſo very exact 
in the Performance of this Duty: For, provided the 
Love of Money does not tempt the Merchant to cheat 


us, we may eaſily excuſe them from what the Law of 


Courteſy and Good-nature may ſeem to oblige them to. 

V. As for Faults . known. to the Buyer, they 
need not be mentioned, for, in this Caſe, both Parties 
proceed upon the ſame Foot (a). So likewiſe, where 
the Seller has told the Faults; the Bargain ought to 
ſtand good,, for then tis manifeſt that the Buyer con- 
ſents to them; (1) Cicero has a Caſe () to this Purpoſe. 
Gratidianus ſold to S. Orata thoſe very Houſes which 
he himſelf had bought of bim but a few Tears before. 


Theſe Houſes paid a Duty to Orata (which was out of 


his Mind); but Gratidianus made no mention of it in 
conveying his Right. The Cauſe was brought into the 
Court. Craſſus was for Orata, and Anthony for Gra- 
tidianus. Craſſus inſiſted upon the Law, that the Sel- 
ler knowing it, ought to have acquainted the Purchaſer 
with the Incumbrance, but did not do it. Anthony in- 


ſiſted upon Mat ter of Equity, that the Incumbrance was 


not unknown to Orata, who had ſold the Houſes , which 


made it needleſs for Gratidianus to ſay any thing af, 
nor could Orata be ſaid to be decerved, eo 1 
Title be had bought. For as 1 * lays, L. 19.7.1 
J. 1. J 1. D. de att. empt. (2) * He does not ſeem tg 
have the Thing concealed, who knew it, nor ouphe 
* he to be advertiſed of it, who was not ignoram. 
Add. J 18. 7. 1. J 43. J I. J. 57. , 3- D. de contra 
empt. Lib, ult. D. de Mdilit. edicto (3). Upon thy 
ſame Principle was founded the Sentence. that Alan 
gave in the Caſe of (c) Fania, who had been martigy 
to Tinmzs z but upon a Divorce demanded back her 
Dowry, which was conſiderable. He objefied Adul 
tery againſt her. The Cauſe was brought before the 
Conſul. After a Hearing on both Sides, it appeari 
that ſhe had been an immodeſt Woman, and that he 
Husband knowing her to be ſuch, had yet ventured ty 
marry her: The Conſul reproved them both, and c 
der d him to reſtore: her Dowry, and her to be fin{ 
four Aſſes for her ſcandalous Behaviour (d.. 

VI. Beſides, as in all Pacts, ſo eſpecially in Con 
tracts, neither Party ſhould be forced into, a Bargiin 
by an unjuſt Fear. The Lacedemonians therefore di 
right in reſcinding the Purchaſe of the Land, that the 
Eliane had extorted from the Poſſeſſors thro Feu: 
For they were of Opinion, To force a Title fron th 
weaker, under Pretence of Purchaſe, was no better tha 
downright Robbery (e) (1). Thus when Cicero (/ c 
jetted againſt Verres, the Pictures and Statues which 
he had brought out of Sicily; Verres thought he coul 
anſwer the Accuſation in a Word, by ſaying (2), 
bought them. But Cicero replies, T bat their Anceſtor 
had wiſely enalted, that whoſoever ſhould be ſent ( 
vernour into a Province, ſhould not be allowed to nite 
any manner of Purchaſe 8 9 — for that Reaſon Money 
and abe, was pr them by the Publick. Says 
andeed were not, auje there was ſcarce any Man o 
Figure in Rome, bus bad fome. of them: And yet 


- 
— 


* Ly 


minded ro make good his Damage. Why then might he not make uſe of his good Fortune, which brought him into the u of 
“ Gain? On this Account (ſays Mr. La Placette) I dare not condemn the Merchants, who make their Gains, by the Advices which the 
receive from their Correſpondents in other Countries. As theſe Correſpondences coſt them ſomerhing, it is juſt they ſhould gin 
by them, nor can I think that they are bound in Conſcience to diſcover them to any Body.” 


Mr. Barbeyracs NOTES on Ss. 


(1) Jus Craſſus urgebat (ſays Cicero) quod vitii venditor non dixiſſet ſciens, id oportere preſtari; equitatem Antonius, quoniam id vitim 


izntum Sergio non fuiſſet, qui illas edes vendidiſſet, nihil fuiſſe neceſſe dici, nec eum deceptum, qui id, quam emerat, quo jure eſſe temiti. 
Moreover, to underſtand the Cauſe of this Suit, we muſt ſuppoſe that Sergius demanded an Abatement in the Price, upon the Accour 
of the Righr of Servitude, which had been hererofore apparently reſerved upon the Houſe, when it was ſold to Marius, which made 


it of a leſs Value; for he affirmed, that ſince that Servitude was known, no Body asked the Price of it. „ 
(2) Dlian's Words are, Hec ita vera ſunt, ſi emptor i gnorævit Servitutes, quia non videtur eſſe celatus, qui ſcit; neque certiorari debut, 


qui non ignoaravit. 


(3) To this belongs that of Horace, I. 2. Ep. 2. v. 14, Cc. where he brings in a Fellow ſelling a Slave; who, after having reckoned 


up his good Qualities, adds, 

Semel hic ceſſavit ; &, ut fit, 

In ſcalis latuit metuens py + habeng. 
Des nummos, excepta nihil te ſi fa ledat, 
Ile ferat pretium pane ſecurus, opinor. 
Prudens emiſti vitioſum: dicta tibi eſt lex. 


Add J. 29. t. 5.1. 1. ſ. 33. D. de SCto Silaniano. 1, 21. t. x. D. de Ædilit. edictoʒ leg. 14. ſ. 10. 


This Boy was faulty once, he ſtay'd at Play, 

And when he tear'd the Laſh, he ran away: 

Buy, if you like him now, his Faults are told, 

The Dealing's fair, and he may take your Gold, 

And ne'er be thought a Cheat for what he ſold. 

| Mr, Creech. 


. bY 1 
1) Plutarch's words are, Trodes And SreatoTEED AY Big ve. i Bia dacnopies, aps N Ae Nν dieb. 

(2) Cicero's Words are, Verbo jam uno repel lar, Emi, inquit.— Primum ſe id quod vis, tibi ego concedam, ut emer's I 
C414) mod} tu judic ia Rome putaris eſſe, fi tibi hoc quenquam conceſſurum putaſti, te in Præturà, & imperio tot res tam preFlo in ; 
ne que denique res, que alicujus pretii fuerint, totà ex Provincia coemiſſe. Videte Majorum diligentiam, qui nibil dum ys inci 
\u/picabantur, verunt amen ea que parvis in rebus accidere poterant, providebant : Neminem, qui cum poteftate, aut legatione in *! 


enim legi; 


et profettus, tam amentem fore putaverunt, ut emeret argentum, dabatur enim de publico, ut veſtem, prebebatur M ANCIPTU/ 


mancipium putaverunt, quo & omnes utimw, ( non prebetw 4 populo, Sanxerunt, NE QUIS EMERET 
NISI IN DE MORT UI LOCUM, fiquis Rome eſſet demortuws ? Imo, ſi quis ibidem : non enim te inſtruere domum tuam volne! 


unt in Pro- 
ud pu 


vincia, ſed il lum uſum Provincie ſupplere. Que fuit cauſa, cur tam nos in Provincid ab emptionibus removerunt? Hec Fudices, uon, op 
ve 


vreption?m eſſe non emptionem, cum venditori vendere ſuo arbitratu, non liceret. In provinciis intelligebant, ſi is, qui eſſet cum impe io 
toſtat?, quod apud quem jue eſſet, emere vellet, idque ei liceret, fore uti, quad quiſque vellet, ſive her venale, ſiue non eſſet, 4 


auferret. 
(a) Vid. Crot. I. 2. ubi ſupr. n. 3. 


2 1 
+. ks as . YO 


(b) De Of. . 3. C. 16. 


1. 2 to Lo i l fs ( '$ Orat. 9. 1 4. 6. 5. 


(d) Vid. I. 48. t. 8. l. I 3. f. 9,10, D. ad L. Jul. de adult, 


uant 


1. Mar. 
and J. Cr. 


Ilan, 


(e) Xenoph. I. 3. rer. Gracarum, p. 288. 
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Chap. III. 


obſerved in Chargeable Contracts. 
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Man. in bis Province, could buy a Slave, bat in the 
Room of a dead one for they lookd upon it to be Hun- 
dering, and not purchaſing, when the Seller could not 


ſell at bis own Rate. And in a Province, they were con- 


vinced, that if the Governour, back'd with Power and 
Authority, ſhould be permitted to buy what be pleas d, 
ir would be brought to that paſs, that he would have 
whatſocver be had a Fancy for, whether exposd to 
Sale or no, and at bis own Rates. Add. I. 18 f. 1. /. 
46. L 62. D. de contr. empt. & l. 48. t. 11. L. penult. 
D. ad L. Jul. reperund. L. 6. J. 2. t. 20. J. 11. de his que 
vi meruſque cauſa, Kc. Conſlitut. Sicular um, J. I. t. 88. 
* When the Pur- 
© chaſer can force him to it, the Seller lies under a 
« Neceſſity of parting with his Goods. Hither may 
© be referr'd what Dio Caſſius relates of Ceſar, I. 4 2: 
« who after Pompey's Defeat ſeized upon that Money, 
© which he had no other Pretence of Levying, than 
* under the ſpecious Name of a Loan, tho otherwiſe 
© he had taken it by Force, as if it had been his Due, 
© and never had any Defign to reſtore it.” But yet (a) 
ſometimes the Subſect may be forced by the Govern- 
ment in Matters of Sale or Hire: As when Merchants 
are obliged to fell that which th2 Government is in 
great Want of; or when their Waggons or Ships, or 
they themſelves are preſt; which, when the Good or 
Neceſhty of the Publick requires, and a Juſt Rate is 
paid, may be fairly allowed of. Sometimes too, the 
State obliges us to buy ſuch a fort of Commodity, of 
this or that Man only, and no where elſe. 

VII. But tis plain, that in Gainfu! Contradts, this 
Equality does not take place; for where an Equality 
is to be obſerved, the Contract ceaſes to be Gainful 
(1). But when a Preſent is made by way of Recom- 
pence ( 2), the Contract is ſomething like Hiring. And 


yet, in a Charge, or a Commiſſion, an Equality may, 
lometimes be regarded, tho* indirectly, and by Acci- 
dent; for if any thing, beſides Labour, has been laid. 
out in ſolliciting the Buſineſs, or managing the Charge, 
it ought exaCtly to be retunded. And the Reaſon is, 
becauſe in ſuch ContraQs as theſe the Labour is given 
gratis, but the Expence (3) tacitly agreed upon to be re- 
paid (b). 

VIII. But in Chargeable Contracts an Equality is to 
be ſo {tritly regarded, that it one Party has received 
more than his Due, he mult not retain the Overplus, 
upon Preſumption that it was deſigned for a Gift. For 
Men do not enter into ſuch ſort of ContraQs, with a 
Deſign to give any thing. (1) And therefore ſuch a 
Mixt Contratt muſt not be preſumed, unleſs the Party 
expreſly conſents to it, or it appears that he knew the 
Thing to be under-rated. An Exemple we have in 
Pliny, I. 7. Epiſt. 11, & 14. where he ſays, He had, 
© upon the Score of Friendſhip, fold Lands for leſs 
than they are worth. It was generouſly done of Sce- 
* vola, who being upon a Purchaſe, bid the Proprietor 
© tell him, in one Word, what he would have tor the 
© Eſtate; who when he had done it, Scevola told him 
© he had undervalued it, and gave him 10000 Seſterces 
more than his Bargain. Cic. Off. J. 3. c. 15. 

IX. From what has been ſaid, it follows, that altho' 
all the Faults have been expos d (c), and nothing de- 
manded more than what was ſuppoſed to be the Va- 
lue; yet if afterwards there appears to ha ve been an 
Inequality, without any Fault of the Contractor (as 
ſuppoſe ſome Blemiſh lay undiſcovered, or they miſ- 
1 Price) it ought to be cotrected, and Amends 
made to the Sufferer (d). Nor is it neceſſary by the 
Law of Nature (1), that this Inequality ſhould exceed 
the half of the juſt Price. For that famous I 

whic 


Mr. Barbeyracs NOTES on S. 7, 8. 


ll * — 


| (1) The Words are, In ſumma ſciendum eſt, mandatum, niſi gratuit um ſit, in aliam formam negotii cadere. Nam mercede conſtitut2, 
m-1pit locatio & conductio eſſe, & ( ut generaliter dicamus) qui bus ca ſibus ſine mercede ſuſcepto officio mandati, ſiue depoſiti contrahitur nego- 
"um, in caſibus intervenienti mercede locatio & conductio intelligitur contrahi. Vid. S. Fin. Inſtit. de Mandato, 1, 3. t. 27. . 13. & D. J. 


5 K. 3. I. 1. . 9. D. Depoſ. Cc. l. 1. 5 9. 


2) The Roman Lawyers call it Honorarium. See Digeſt, I. 11. t. 5. Si menſor falſum dixerit. leg. 1. princ. & J. 30. t. 13. De extraor- 


dinariis cognit1onibus, c. leg. 1. § 10. 


(3) This piction of Law is no ways neceſſary. The Maxims of Equity are ſufficient only to ſecure to him, who has received a 


trulted him, or given him a Commiſſion. 
(1) See the foregoing Chapter, $ 10. Note 1. 


8 [cuſt, or who is charg'd wich another Man's Buſineſs, his Damages and Expences, which he is at in ſerving the Perſon that has en- 


Mr. Barbeyracs NOTES on 89. 


(1) The Words of the Code are, Rem majoris pretii, ſi tu vel Pater tuus minoris diſtraxerit, humanum eſt, ut vel pretium te reſti- 


Mr. 


dente emptoribus, fundum venundatum recipias, auctorit ate Fudicis intercedente, vel fi emptor elegerit, quod deeſt juſto pretio recipias. 
Thoma ſius has publiſn d a curious Diſcourſe upon this Law in 1706. under this Title, De AÆquitate cerebrinà Legis 2. Codicis de- 


ind. vend, & ejus fructu practico: Of which this is the Abridgment of the moſt conſiderable Matters in it; A Sale or Contract 
made null for the Smallneis of the Price, altho' there was no Deceit or Force otherwiſe uſed, was not known before Diocleſian. 
"rom that time ir hath been a Maxim current among the Lawyers, that by the Law of Nature every one may make as advanta- 
n Marker for himſelf as he can, and to that End may make uſe of all innocent Artifices. Whence they began to make uſe of 
uct ſharp Terms as theſe, cir cumſcribere, circumvenire, which are commonly taken in the worſt Senſe. See the Notes 1, 2. of che follow- 
8 Paragraph. After Diocle ſian, the Emperors Conſtantine the Great, Gratian, Valentinian and Theodoſius, Honorius and Arcadius re- 


6. 
d 
de ot r 
tue 2d Law th 


Wald that Law of that Pagan Emperor. Venditionis at que emptionis fidem, nulla circumſcriptionis violent id fadtam, rumpi mini me de- 
Nec enim ſola pretii vilioris querela, contrattus ſine ulla culpà celebratus, litigioſo ſtrepitu turbandus eſt, Leg. 1. 


See alſo Leg. 4, 


Diocleſian himſelf ſeems to have retracted it at length, as appears by, another Reſcript, which is found under the ſame Ti- 
he Code, and which is eited in the next $ Note s, 'Tis true, that at the End of that Law we find a Clauſe conformable to 
ere treated on; but when we examine the foregoing Diſcourſe, tis only a Clauſe put in by Tribonian; for if the Rea- 


ons alledg d in the 8th Law be good, as they really are, they prove that a Contract ought not to be nulled, unleſs one of the Con- 


actors has 
due End of the 
it Addition ot 


paid more by the half, ar received one half leſs than the Thing is really worth. There are all che Signs in the World that 
24 Law, where the Meanneſs of the Price, which nulls a Contratt, is fixed to half the full Value of the Thing, is 
Tribonian's: For beſides, chat it might have been better placed among che foregoing Words, the Laws of the Theo- 


en Code contradict ir, and ſimply and in general diſallow the Nullicy of a Contract, upon the Account of the Smallneſs of the Price 


Ane: 


f, 3 . 
114 A 
Ce OH. 


and there appears no Footſteps of any Diſtinction of what is above or below the true Price. Tribonian having found 


in the 


% and Hermogenian Codes, whoſe Compilers not dreaming to bring the Civil Law into the Form of a Syſtem, had gathered to- 
4. the Imperial Conſtitutions and Ordinances before Conflantine, not troubling themſelves whether they agreed one with ano- 


85 8 (b) id. l. 12. prin. D. depoſiti. d. 1. | 
9 1 Add. J. 19. f. 1. I. 13. Princ. . 1, 2, 3, 4. D. de a8, — Cl. 21. t. 1. I. 1. [. 2. D. de adilit. edifto. 


c) V. Grot. J. 2. c. 12. . 12. x 
ſe) Cod. lib. 4. t. 1. 
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which refuſes Relief, but where the J 
notorious,, is purely poſitive, and found : ; 
upon this, that it would be impoſſible to diſpatch Bu- another's Lols. 
neſs, it the Magiſtrate might be ap | 
every little Injury of this kind. And beſides, the the Seller; which too, they tell us, is to be 
Nature of the Market requires that we ſhould look to all other fort ot Contracts. 
about us, if we would not be deceived ; for what- Among the Yes (6), it one defrauded anotha 
ever Rate the Seller puts upon his Goods, the Price whether Buyer or deller, the Law afforded no Relief 
is ultimately determin'd by the Buyer (a); tho' in- if the Cheat came under the Sixth Part of the juj 
deed the Determination of this Law is too groſs. Price. But if it exceeded the Sixth Part, the Buyg 
For tho the Magiſtrate ought not to be troubled for might either immediately, or at any time during th, 
every Trifle, et] ſee no Reaſon why he ſhould not Negociation, reſcind the Bargain, and recover th; 
relieve me, if 1 have been very much injur d, altho* whole Price: But it the Seller had been the Suffers 
not half in half: As if I ſhould fell a Houſe worth he was never barr'd from making a Recovery, Ani 
900 J. for 600 1. tis hard I ſhould be debarr'd the the ſame Law obtained in the Bartering of conſumuj; 
Benefit of the Law, for the Recovery of the 300 , Commodities, as of Fruit, Corn, and ſuch like, Bu 
when in much leſs confiderable Caſes an Action is the Few only, if injur d, enjoy d the Benefit of thi 
allowed me. And therefore, as a ſmall Damage, even Law; and not the Gentile, if injur d by a Few. 
in the Law of Nature, is not ſufficient to break off a X. To what has been ſaid, the Roman 
Bargain; ſo where the Damage is great, altho' it a- have taken a great deal of Pains to reconcile aP 
mounts not to half the juſt Price (2), the Bargain ought in the Digeſts (c), (1) which ſays, That in Buyiy 
to be reſcinded, or the Price made up. And this and Selling, the Farties may (2) Naturally Over rau 
Greatneſs of the Damage is to be eſtimated, either by one another. Of which Grotizs (d) ſeems 1 
the Fxorbitancy of the Price, or the Poverty of the give a good Explication, For he ſhews, that 
injur'd, which ſometimes renders the Loſs intolerable and Maſt do not always denote that it is Lawful 
to him, which a richer Man would not be ſenſible but only that it is fo far permitted, as that the Suffer 
of. Nay, even where the ſaid Law is in Force, the can have no Remedy, in cafe the other inſiſts 
Buyer is obliged, in Conſcience, to make up a very the Bargain, and, being tax d of Injuſtice, role 
great Damage, altho' ir comes not up to half the that it was nothing but what was agreed upon betyit 
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ther, or not. Tribonian, I ſay, having found theſe two Reſcripts of Diocleſian, of which the laſt was directly contrary to the fill, 
but appearing to him nevertheleſs equitable, believed that they might be reconciled by a Diſtintion, which he annexed to eachot 
them. Aſter this he ſuppreſs'd the 1ſt and 7th Laws of the Theodoſian Code, becauſe they could not eafily be accomodated i 
any ſuitable manner, to his Notions; and tho' he retain'd the qch, which is now the 15th in the Title of the Juſtinian Code, he made 
ſeveral Alterations in it, that it might make for his Purpoſe evidently, as among others this. Inſtead of Repetitionis in Reli um, 
PRETII NOMINE VILIORIS, copiam minime conſequatur, as the Laws of Gratian, Valentinian, and Theodoſius import, he put, PAULO 
vilioris pretii nomine, &c, This manifeſt Corruption made all that he had to ſay of Diocleſian's two Reſcripts plauſible, And I wil 
add, tho' Mr. Thoma ſius did not obſerve it, that there is Reaſon to believe, that in Book 8, the Word Paulo is alſo inſerted in theſe- 
cond period, before Minore pretio. The Canon-Law having afterward approved the Foundation of the Law of the Juſtinia Code, 
it was look d upon as a Concluſion flowing from indiſputable Equity, and paſſed for a Rule in all the Courts, except Aatebug; 
where ſuch Political Ordinances are almoſt quite aboliſhed. Nevert eleſs Mr. Thomaſius maintains, that it cann'r be brought into 
Practice, becauſe the common Price, by which the Damage muſt be regulated, is very changeable and uncertain ; fo that it 1s ver) 
hard to fix a Mo'ery or a Quarter, c. Further, a great Damage, ſuch as that we are ſpeaking of, cann't be done in a Contratt, wich 
out ſome great Grief to one of the Contractors at leaſt, and then there's no need of Diocleſran's Law; or the Fault may be on boch 
Sides; and then we muſt judge according to the Principles eſtabliſhed above. Lib. 3. c. 6. § 5. See more in the following Note. 

(2) Bur Mr. Hertius obſerves here and in his Diſcourſe De tro, Sect. 2. S 22. How doth this agree with what our Author {a5 
0. 1+ $8. of this Book? Grotius alſo ſays, That as to ourward Actions, the Inequality to which both parties have conſented, and there 
has been no Lying nor Concealmenrt of any thing that ought to have been diſcovered, 1uch an Inequality paſſes for Equalit) ; 
that in the Civil Law, no Action in Juſtice lay before the Conſtitution ot Diocleſian, (i. e. before Law 2. ſpoken of in the forego'lg 
Note). Likewiſe, between ſuch as are united only by the Law of Nations, no Reſtitution can be required, nor any Man be forced 
make good ſuch Damages, J. 2. c. 12. $ 26. n. I. It is true that he adds, that this is only an ourward Permiſſion, which is of no fold. 
in Foro Conſcientie, tho'it may be ſtrengthened by Cuſtom. But this ſuppoſeth, that the fixing a Price in Contracts is gr 
on the Nature of Things themſelves, or depends on the Will of a third Perſon ; whereas the Truth is, that laying afide all Fraud, 10 
all Orders of the Civil Law, 'tis the Conſent ot Parties that fixes the juſt Price; fo that after their Agreement, there is no lr 
jury done contrary to Juſtice, properly ſo call d. See Mr. Thomaſiuss Diſcourſe, quoted c. 2.4 15, Oc. Tis another Caſe to 
termine, whether we may commonly uſe this Right (See c. 1. $ 9. Note 1. ), or whether we do amiſs in ufing it againſt the La 
Liberality and Bounty, which require our Help ro our Neighbour in his Need, and not to make an Advantage of his Want or N 
fortune. Upon which Account he that compoſed Diocleſi ans Reſcripr, may be freed from the Blame which Mr, Thomaſus ctarg® 
on him xp. S 32. that he confounds the Rules of Humanity and Juſtice: For in the Stile of the Roman Lawyers, Humanum eft igat 
fies, T is Juſt, Equitable, and Reaſonable, c. See, for Example, Code J. 1. t. 14. De Legib. & Senatus conſ. & Leg. 8. 

(3) Cuacius maintains Obſervat. xvi. 18. & Xxili. 32. that it was not allowed by the Roman Law. 9 


Mr. Barbeyrac's NOTES on 5 10. 
10 1) TOW Ins; ait, in pretio emptionis & venditionis naturaliter licere contrabentibus ſe circumvenire. Digeſt. I. 4. & 4 
rihus, 155 15. 84. 


De Mino- 
fol 


is Explication of the Word, Naturally, is not proper; for it is never taken by the Roman Lawyers ſo far a5 1 Kor © 


21 
9 and rho* it may ſignify fo in Authors, yet it follows not, that we may ſo explain it here. Nothing is more common * 
Body of the Law, chan ro ſignify by Naturaliter, a Thing agreeable to Natural Reaſon, or the Law of Nature; and ſo it 59 
derſiood here, And ſo circumvenire (or as another Law has it, circumſcribere) ſignifies here any Innocent Art to get as good 


as we can. The Word Dolus here is taken ina good or bad Senſe , and ſo Lucretiws uſes the Word Decipere, in cheſe Verſes. 


Ut puerorum ætas improvida Iudificetur, That th' Careleſs Age of Boys may fo be cheated, 
—— Decept aque non capiatur. And being deceived, may not be defeated. 


(a) To which may be applied that of Cicero, Off. 1. 3. c. 17. Laws and Philoſophers provide againſt Frauds different wy * 
Laws regarding only Natters of Overt Att, whereas Philoſophers judge according to Equity and Reaſon, (6) Selden | 
r 6. J. 6. e. 5 (c) Add. l. 19. C. 2. J. 23. . 3+ D, locati, (Fc (d) „ SoC IS. c 26, Mr: 


uality is fo Price; for that Law only deſigns the Faſe of the Mz. 

principally giſtrate, and not that one Man ſhould be a Gainer 2 
Indeed they do well to extend the 
d to for Benefit of the Law to the Buyer (3), as well as 1, 


extendel 


CHab. III. Concerning the Equality, &c. 245 
chem: And he that won't open his Eyes, as the agree in a certain Price.” Anacharfis in Diogenes La- 
Saying is, muſt open his Purſe. Add. Lex Cu- ertis, B. 1. ſ. 105. did not abſurdly call the Market. 
Javior. t.15. c. 9. J 1. and Capitulare Caroli, J. 3. A Place to cheat one another in, and deſtin'd to (o- 
„ 210. In Aenoph. de Memorab. Socr. 1. 2. towards vetouſneſs. Add. 1. 18. t. 19. D. de ædilit. editto. 
the End, this Rule is given, "Tis 4 Piece of good Huſ- Every Man has naturally a great Deſire of incteaſiny 


. 


bandry, when a valuable Thing can be bought < beep, | his tock, and therefote Trade could hardly be car- 
ro buy it. Add a witty Saying of Ciceros in Gellizs, ried on in a Society, were there not ſome Incourage- 
I. 12. c. 12. Vid. Sen. de Beneficiis, J. 6. c. 38. Where ment tor Induſtry. Vid. J 17. D. de Contrah. emp. 
he diſputes whether Demades did well, at Athens, in * He deſerves to be laugh d at who ſufters himſelf to 
condemning one who got his Livelihood by providing be impoſed upon.) Plin. J. 1. c. 24. Princip. To 
Things neceſſary for Funerals, having prov'd that he, make a bad Bargaln is the more ungtatetul, becauſo 
defired a quick Trade, which could not be without it expoſes the Folly of the Maker.“ 5 
the Death of a great many People. Add Capirulgre 
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An tibi mavis 


Caroli, L. I. c. 131. As for the Inſtance of Jacob (3), b | | 
, his Craftineſs is the more excuſable, becauſe he had Inſidias fieri pretium ue avelher ante 
to do with a deſigning Man, who endeavoured every Quam mercem oftend; 


way to over-reach him, (a) _ oo * 7. ork Con- 
ditions upon him, giving him only half of the Yoling . 3 >, SE * \&; 

for e his She * yet making him ſtand 55 Would you be cheated, the Occafion's fair? 

all Accidents. So alſo the Word, Naturalty(b), dves Since you would Buy before you ſee the Ware. 

not always ſignify what ought to be done hy, or what e Mr. Ceech. 

is congruous to the Law of Nature, but What is cu- Beſides, each Party ſeems by tacit Conſent, ( ſince an 

ſtomary, as, 1 Cor. 11. 14. Doth not even (4) Nature exact Equality, even by the niceſt. Scrutiny, is fo dif- 

itſelf reach you, that if a Man have long Hiir, it is a ficult to be determin'd,) to indulge one another tlie 

ſhame unto him. Yet here the Word Kwyay,' 70 hade Liberty of deviating a little from the true Price. Arid 

long Hair, may be taken for too nice a Care in adorn- therefore it ſeems to be the received Law of the Mar- 

ing the Hair, which Women ſeem to claim as their ket, rhat every one ſhould be free to make his belt 
Right, and which ſeems too effeminate in a Man (c). Advantage of Buying and Selling, provided there be | 
Tho indeed it is diſagreeable to the Dictates of Na- no Deceit in the Commodity itſelf (d). For if there 
tural Reaſon for a Man to aſſume that Habit, which be, the Opinion of Fulgentius (e] will take place, who 
Length of Time has appropriated to Women, and ſays, That Mercury was rbergfore ſuppoſed to be the 
by which their Sex is diſtinguiſh'd from ours. But to God of Trade and Thievery, becauſe: there 1s no Diffe« 
return to the Matter in hand. Lib. 4.7. 44 J 48. C renct between the Cheating and Lying of a Tradeſman , 
de reſcind. vendit. (5). It is the conſtant Way of and the Robbery and Perjury. of 'a Thirf. The E. | 
Buying and Selling, for the Buyer to beat down the © phor; fined a Young Man for Buying a Farm at a | 
price, and the Seller to raiſe it, till after many Words cheap Rate; and the Reaſon they gave, was, be- | 
© on both Sides, the former riſes in his Bidding, and the © cauſe ſo young a Man was ſo much given to Lucre. 

* letter falls a little from his Demands ,, at laſt they AI. V. H. I. 14. c. 44. ans oh avs 
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Mr. Tocma us ſupra 8 29. prefers another Explication, but not fo exact or natural, tho in the End it comes much to the ſame; It 
ſeems alſn ro me, that in the Law of the Dipefts. lib. 19. tit. 2. locat. &c. Leg. 22. & 3. Theſe Words, quod plaris & minoris ſit, ſignity 


that which is worth more or leſs, and not what the Buyer eſteems leſs worth, axd the Seller more, at the Beginning of a Market, as 
that able Lawyer underſtands them. bog | 19 
(2) See Mr. Le Clerc's Note upon Gen. 31. 12. Fr | 
(4) Sr. Pau! ſpeaks there only of the Cuſtom that was ſettled in his Time; from which he could not depart without a 
Mark of Singularity, and offending againſt common Decency. The Word, Nature, is often oppoſed ro Inſtruction, and we know 
oe Cuſtom js a ſecond Nature; ſo that we have no need of a Maſter to teach us, what has been once ſettled in a 
untrv. | 
(5) It will be convenient to ſet down the Law entire, for the Reaſon alledged by me Note 1. of the preceeding Paragraph: 
Si voluntate tua fundum tuum filius tuus venundedit, Dolus ex calliditate, atque inſidiis emptoris argui debet, wel metus mortis, vel cru- 
tus corporis imminens detigi, ne habeatur rata venditia. Hoc enim ſolum, quod paulo minore pret io, fundum venditum ſignificas, ad re- 
ſcindendam venditionem invalidum eſt. Quod fi videlicet CONTRA S emptionis, atque venditionis cagitaſſes ſubſtant iam, ( quod emp- 
for viliore camparandi, venditor cariore diſtrahendi votum gerentes, ad hunc Cont ractum accedunt, vixque poſt multas content iones paulat im 
Venditcre, de eo, quod petierat detrabente, emptore autem huic, quod obtulerat, addente, ad certum con(entiant PRETIUM, profecto 
Perſpiceres, ne ue bonam fidem, quæ Empt ionis atque Venditionis convent ionem tuetur, pati, ne que ullam rat ionem concedere, reſcindi propter 
oe conſenſu ſinitum contractum, vel ſtatim, vel poſt pretii quantitatis diſceptationem, niſi minus dimidia juſti pretit, quod fue- 
at tempore Venditionis, datum eſſet, Electione [jam] emptori preſtit2 ſervandd. Cod. I. 4. t. 44. De reſeind. Vendit. Leg, 8. See the 
Title De Ædilitio Edicto, Leg. 18, 19. & de contrahend emptione. Leg. 71. 4 „0 
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(a) Gen. 31.49. (9) Mornacius upon the Words naturaliter licet c}rcumvenire, explains naturaliter by &gu&s dexterouſly ; 
ut he is in the wrong: For that Word does not belong to circumvenire, but to licet.. ' (e) According to chat of Ovid, Ey 
4. Heroid. v. 75. Sint procul à nobis juvencs, ut fæmina, compti. | | 
(4) Add. Mich, Montaigne, Eſſ. B. c. 20. (ce) Mytholog. |. 1. c. 23. 
t Mm CHAP, 
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NA P. IV. 
Of Gainful Contracts in particular. 
I. What a Commi ſſion is? V. Whetber a Commiſſion can be Saicfied by an Hui 
II. The ſpecial Reſpett had to it by the Romans.  wvalent. «alta e ee, ee, 
III. The Perſon commiſfoned ought to be very dili. VI. 5 a Loan, and how it differs from a voluntary 
gent. rant. | | 
IV. How far be ought to be indemnified. VII. Of 4 Charge. 


\ U 7* come now to conſider ſome of the — 1 on his Authority. This Contract indeed does not di. 
cipal Contracts more particularly, which, red and in itſelf, pteſuppoſe Property and the Price 
tho they have been handled very copiouſly of Things, but only by Accident, ſo far as the Perſon 

by the Roman Lawyers, yet, fince moſt of what they giving the Commiſſion is concern d to repay to the Per. 

have faid, has been taken from the Law of Nature ſon receiving it, whatſoever .Charges he happens to be 

and Nations, may fairly be brougbt back to their pro- at in the E it: for his Labour only i; 

per place. bf Gainſul ContraQs (1) the chief (a) is ſuppos d to be d Now, if any Man un. 

a (*)(b) Commiſſion (2), whereby one Man undertakes dertakes another's Buſineſs, unknown to him, and my. 

gratis another Man's Buſineſs, at his Requeſt, and up- nages it with Succels, the Roman Law allows him 


a 


1 | * 
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| Mr. Barbeyrac's NOTES on Chap. 4. § 1. 
C1) Donations or Gifts ought to have been treated of firſt ; and I wonder this Author has faid nothing of chem. I. ſpeak here 
Gifts among the Living; for Gifts among the Dead are diſcourſed of J. 4. c. 9. $ 9. This Author in his Abridgment of the Dutis 
of a Man and Citizen, J. 1. c. 12. 5 13, 14. oppoſes a free Ahenation of Property or Gift to a Contract. That which made him not 
to range Gifts with Contracts, was, without doubt, the great Reſpe he paid the Roman Law in that Place, which nevercheleſs cals 
them ſometimes a Contract, as in Code, I. 2. t. 20. De bis que vi, metuſque cauſa geſta ſunt, Leg. 7. & l. 7. t. 39. De Præſcript. 30ar 
40 annorum, Leg. 8. princ. which, according to Mr. Thoma ſius, De Arrhis Emptionum, 8 $1. is the Effect of the Careleſsnels and 
Harſhneſs of the Language of the Lawyers at that Time. I ſhall therefore briefly treat of Gifts among the Living in this Place, 4 
Donation then is a Contract, by which we transfer freely the Property of a Thing chat belongs to us, to another Perfon, who accepts 
the Benefit, whether we releaſe it to him the fame Moment, or reſerve to ourſelves the Uſe and Poſſeſſion; ſo that the Contradt is 
an Effect of Liberality, and the Giver actually parts with the Property of his Goods before his Death. By the Roman Law itlelf 2 
bare Agreement makes the AR valid. See c. 2. S. 2. Note 6. above. If the Gift be truly and lawfully made, it cann'r be revoked 
without very great Reaſan. Alix autem Donat jones ſunt, que ſine ullà mortis cogitatione fiunt, quas inter vi vos adpellamus — Ji 
ſi fſuerint perfeclæ, temere revocari non poſſunt. Perficiuntur autem, quum Donator ſuam voluntatem ſcriptis, aut ſine (criptis, manifeſtzve- 
rat, Inſtit. 1. 2. t. 7. Dat aliquis ed mente, ut ſtatim velit accipientis fieri, nec ullo caſu ad ſe reverti, & propter nullam aliam cau(an, quam 
ut liberalitatem & munificentiam exerceat. Hec proprie Donat io appellatur, Digeſt, I. 39. t. 5.Leg. 1. princ. Abſenti, ſive mittas, qu fe- 
rat, ſue quod ipſe habeat, ſibi habere eum jubeas, donari rete poteſt. Sed ſi neſcis — Donate Rei Dominus non fit, Cc. ibid. Leg. 10. 
Non poteſt liberalitas nolenti acquiri. ibid. Leg. 19. 82. Tis, for Example, a good Reaſon, 1. When, the Receiver does not {atis?y 
the Charges and Conditions upon which the Gift was beſtowed. Generaliter ſancimus omnes Donationes lege confectas fir mas, illibatiſ 
manere, ſt non woos guaſdam conventiones, ſiue in ſcriptis donationi impoſitas, ſrve ſine ſcriptis habitas, quas Donationis Accept! 
ſpoſpondit, minime implere voluerit. Cod. 1.8. t.34 De revocand. Donat. Leg. 10. We muſt alſo place in rhe ſame Rank, 2. Tit 
great Ingratitude of the Receiver, viz. If he makes an Attempr-upon the Life or good Name of the Giver ; if he has offered to hm 
any great > wg Lag Violence; if he has maliciouſly cauſed him any conſiderable Loſs or Damage; if the Giver, being reduced t9 
great Neceſſity, he refufes ro relieve lim; altho', according to moſt Interpreters, this laſt Caſe is not contain d in the following LA. 
i non donationis Acceptor ingratus circa Donatarem inveniatur, it a ut injurias atroces in eum effundat, vel manus impias inferat, vel fal 
 mnolem ex inſidiis ſuis ingerat, que non levem cenſum ſubſtantiæ Donataris imponat, vel vite periculum aliquod ei int ulerit, ibid. We mY 
add alſo, 85 The unexpected Birth of a Child, which happens to the Giver ; for it is to be preſumed, that he would have kev 
His Goods for his Children, if he had had any; and ſo he gave with this tacit Condition, that if he had any Children, his Gin 
ſhould be null. S/ unquam libertis Patronus fil iar non habens, bona omnia, vel partem aliquam facultatum fucrit Donat ione larzitu, & 
poſtex ſuſceperit liberos, totum quic quid largitus fuerat, reuertatu in ejaſdem Donatoris arbitrio, ac Ditione manſurum, ibid. Leg. 8 Yer 
ſeveral Interpreters maintain that he ſpeaks only of the Caſe expreſs d, viz. A Gift beſtow'd on a Freeman, by him who had been bus 
Maſter, and given him his Freedom. Sce #ianias on the Inſtitntes, J. 2. t. 5. 5 2. But were it ſo, twould be a pure civil Conſtitut on: 
tor if we conſider the Law of Nature only, the Reaſon whieh authorizes a Revocation here, ought to be of Force as to all other Fer- 
lons. But it 15 true _—_ when the Giver beſtows all his Goods, or the moſt Part; for when the Gift is inconſiderable, in compariſon 
of what the Giver has left, we may reaſonably prefume that he may not do it, and that he had fome Hopes of Children, eſpecially 
it che Receiver is not well furniſh'd himſelf. 4. A Gift may be revoked in part, when the Giver has not reſerved. Goods enough © 
portion ſuch Perſons as he ought not to diſinherit; for in this Caſe the Receiver ought to return enough to make up a Portion for tuch 
as have a Right, and of which the Giver cann't diſpoſe to their. Prejudice. See Code I. 3. t. 29. De inofficiofis Donat ionibu, © * 30. 
P- infficioſis Dotibus. But chiefly Mr. Daumat's Laws, in their Natural Order, Part 1. I. 1. t. 10. ought to be conſulted. he 
(2) See Mr. Noodt's Probabil. Fur. I. 4. c. 12. & uit. where he diſtinguiſhes between a Commiſſion, and certain Things which ca) 
contounded with this ſcrt of Contract, tho' they have no relation to it. 
(3) The Expreſſion of the Roman Law, Uriliter gerere, ſignifies only to do a thing for the Advantage of him for whom wem, 
nage, which Prudence engages us to do, and tis likely he would have done himſelf; to that provided it is not our Fault, 
nor warrant the Succeſs, and we have Right ro demand all necefiary and needful Expences, tho the Buſineſs has not fo good 70 
vent as Was hoped for. Is autem, qui ne got iorum geſtorum agit, non ſolum, |; effectum habuit negot ium, quod geſſit, aFione ! 


(4) Here our Author, as has been obſerved in another Place, has forgot ro mention Donations between Parties living 45 Princip! 
8 0 Sec his firſt Note upon this Section. (*) Mandatum. (b) See what we have ſaid upon | 
. 4 Co 9. * ' - od 
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ply our Place; w ich, whoſoever viola 


— 3 ; Buſineſs done, which is founded upon fices our common Advantages may be carried on. Why 
* = — properly call a (4) Iacit Cmmiſſion (a), do you undertake a Commiſhon, if you deſign to ne- 
i is the (5) Obligation between a Guardian and a giedi it, or to make a Gain of it ? | 


Minor (b). 


Vby do you intrude 
your ſelf into my Concerns, and by yout pretended 


II. The old Romans were extreamly exact and con- Kindneſs, clog and hinder my Defigns 2 Stand off, I can 


Centious in the Diſcharge of this Truſt. For they ger another ro do it for me. Ton undertake the Bur- 
look d upon it to be founded upon good Nature and then of 
Friendſhip (1), the great Bands and Cements of Hu- 
man Society; and therefore deſerved! 
Deteſtation, who under ſuch ſpecious Pretences ſhould bee | 
deceive one who lays himſelt open to their Mercy, hip, and Faith. For no Man commirs bis Buſineſs, but 
by having too good an Opinion of their Probity (c). 
(2) In private Affairs, ſays Cicero, our Anceſtors ful. 

br guilt 
. bis Commiſſion knaviſhly, for his own Gain 


| an Office which you think you can go through 
with, and which never ſeems heavy to thoſe who are not 
liabt themſelves : This therefore is the ba eſt of Crimes ; 
becauſe it violates the two moſt ſacred Things, Friend- 


had thoſe in 


to a Friend, nor truſts any but whom be thinks faith- 
The greateſt of Villains therefore muſt he be who 
breaks in upon Friendſhip, and at the ſame time cheats 


him, who had not been capable of being thus cheated, 
ond Advantage, but even him who was wanting in bis bad he not believed the Villain boneſl. Cie. pro S. Ro- 


Care, and therefore judged the Breach of Truſt to be ſcio,'c. 38, 39. (+) Plautus Mercatore, Act. 2. Sc. 3. 
1s bad as Theft. For where we cannot be preſent our v. 42. A Young Man ſays to his Father, I have heard 
ſelves, tbe Fidelit of our Friends is | gg to ſup- you often ſay, That every Wiſe Man ought, in the 
tes, impugns the firſt Place, to look after a Commiſſion entruſted to 
Sifeeuard of every Man, and, as much as in him lies, * him. | 
diſturbs Society, We cannot do every thing our ſelves; III. For the ſame Reaſon (1) the Roman Laws re- 
at ſome things ſome are better than others. And there- quite, that a Commiſſzon ſhould be executed with the 


of the bigheſt Crime, not only bim that 


fore we contrat Friendſbips, that by mutual good Of- utmoſt Diligence, altho* undertaken purely for the Be- 


nefit 


ä 
— 
EL 


led ſuftcit i utiliter geſſit, etſi eſfectum non habuit negotium, & ideo, ſi inſulam fulſit, vel ſervum egrum curavit, etiamſi inſula exuſt 4 
eſt, vel ſervus obiit, aget negotiorum geſtorum. Digeſt. l. 55 t. 5, De negotiis geſtis, Leg. 10. f 1. Negotium gerentes alienum non interve- 
niente ſpecĩa i facto, (and not pacto, as Mr. Bynkerrhoek has prov'd well, Obſ. 1. 7.) caſum fortuitum præſtare non compelluntur, Cod. 
J. 2.t. 19. De negor. geſtis. Leg. 22. It is not ſo wich him who has gotten Poſſeſſion of what belongs to another diſhoneſtly, who 
has been ar ſome Expences for his Maintenance; for if the Work he has employ'd them in comes to nothing, tis ſo much the 
worſe for him, for he cann't retain the Thing, till he has recovered his Damages; becauſe he muſt be thought to act for his own 
Intereſt only, without any Regard to the lawful Proprietors. On the contrary, he is anſwerable for all things that are loſt thro his 
Negligence; and the Owner of the things has an Action againſt him for managing his Affairs. This is the Determination of the Ro- 
man Lawvers. See Mr. Noodt's Probab. Furis, I. 3. c. 9. I further ſay, That by the Law of Nature only, ſuch a diſhoneſt Poſſeſſor de- 


ſerves, in Strictneſs, to loſe all his Expence, tho he had ſome regard to the others Profit, and the Effect continued ſo that the 
Proprietor got by it. | 
(4) See what hath been ſaid above, I. 4. c. 13. $4: nete 11. 


(5) It is not neceſſary to ſuppoſe here either a tacit Commiſſion, or a Quaſi- Contract, as the Roman Lawyers ſpeak. The great 
Maxim of the Natuaal Law 1s, That we ought to do no Man a Damage; and if we have done any, to make ir good again. This 
Law is ſo general, indiſputable and indiſpenſable, chat it is ſufficient to eſtabliſh all relative Obligations, as well of Guardians 
and Pupils, as of thoſe who have taken upon them the Care of others Affairs at their Requeſt, and ſuch as have faithfully diſ- 
charged it, It were eaſy to prove it, if the thing were not clear in itſelf. See what is ſaid J. 3. c. 5. 5 2. 


Mr. Barbeyracs NOTES on 82. | 

(1) Mandatum niſi gratuitum, nullum eſt ; nam originem ex officio & amicitia trabit, contrarium ergo eſt officio merces inferveniente 
enim pecunid, res ad ſocationem, & conductionem pot ius reſpicit, Digeſt. I. 17. t. 1. mandati vel contra, Leg. 1. 5 4. 

(2) Tullys Latin is, In privatis rebus, ſi qui rem SOROS non modo malitioſus geſſiſſet, ſui queſtus, aut commodi cauſd, verum etiam 
neg l igent ius, eum majores ſummum admiſſiſſe dedecus exiſtimabant, Itaque mandati conſtitutum eſt judicium, non minus turpe quam furti. 
credo propterea, quod quibus in rebus ipſi intereſſe non poſſurhus, in his operæ noſtræ viearia- fides amicorum ſupponitur, quam qui ledit, oppug- 
nat omnium commune Preſidium, & quantum in ipſo eſt diſturbat vite ſocietatem. Non enim poſſumus omnia per nos agere, alius in alia eſt 
re magis utilis. Idcirco amicitie comparant ur, ut commune commodum mutuis officiis gubernetur, Quid recipis mandatum, ſi aut neglectu- 
rus, aut ad tuum commodum conver ſurus es. Cur mihi te offers, & meis commodis officio ſimulato officis, ¶ obſtas ? Recede de medio, per ali- 
um tranſigam. Suſcipis onus officii, quod te putas ſuſtinere poſſe, quod minime videtur grave iis, qui minime ipſi leves ſunt. Ergo idcirco 

turpis hec eſt culpa, quod duas res ſanctiſſimas violat, amicitiam & fidem ; nam neque mandat quiſquam fere niſi amicis, neque credet ei 
an — fidelem putat. Perditiſimi igitur eſt hominis, ſimul & amicitiam difſalvere, &fallere eum qui laſus non eſſet, niſi credi- 
iſſet, ; | 
(7) Plautus's Words are, Sepe ex te audivi, Pater, res mandate omnes ſapientes primum prevorti decet. 


Mr. Barbeyrac's NOTES on $ 3. 

(1) The Words of the Code are, Sue quidem quiſque rei Moderator, atque arbiter, non omni a negotia, ſed pleraque ex proprio animofacit ; 
aliena vero negotia exacto officio geruntur, nec quidquam in eorum adminiſtratione negleFum ac declinatum culp2 vacuum eſt, I. 4. t. 35. Man- 
t1, vel contra, Leg. 21. The Interpreters do not agree about the Degree of Care and Exactneſs, for want of which the Perton con- 
cerned is authorized to require Damages of him who has undertaken his Affairs, either at his own Inſtance, or the other's Requeſt. 
Some athrm that he is anſwerable both in the Management of the Affairs, and in che Commiſſion, for the leaſt Fault; but others ſay, 
2 ſufficient to attend the Affairs of another with that Application that he ordinarily does his own. See Vinnius upon the Inſtitutes, 
{ Ht S 11.num. 2. & t. 28.5 1. num. 3. and Mr. Hertius's Paræmiæ Juris Germanici, I. 1. c. 38. $ 2,3, Nor may we wonder at 
— 5 Difference of Opinions, ſince the Roman Lawyers themſelves do not fully agree about the Nature and Degree of Negligence for 
— oy are reſponſible in moſt Contracts, or, at leaſt, they expreſs themſelves very ambiguouſly in che Writings that we have left us. 
E us . Ho ma ſius makes appear at large in his Diſcourſe Frinted at Hall in 1705, entituled, De uſu practico Doctrinæ dificillime Furs 
rs * culparum præſtatione in Contractibus. He alſo obſerves there, that by reaſon of the infinite Variety of Circumſtances, it is 
— _ to ſettle any general Rule, which may extend to all Caſes in this Matter. As for myſelf, tis my Opinion, chat in What 
_— ocver we have taken in hand another's Buſineſs, or are charged with their Affairs, we are always obliged by the Law of Ni- 
» dependent on the Civil Laws, to do all we can in them, but not more, at leaſt, if we have not thruſt ourſelves improperly 


(a) Ste above in B. 4. c. 13. . 7. (b) Vid. J. 44. f. 7. I. 5. princ, f. 1. D. de Obligat. & Adinn. 


| Ks 0) Vid. J. 3. 1. 2. 
1. D, de his qu nor. infam. Gl. 17. f. 1. L. 1. J. 4+ D. mandati, &C, f : 
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nefit of the Perſon intruſting it (4). Of this Corn. the ſame holds good of any Loſs that happens, by rez. 0 
Nepos gives us Atticus (2) as a perfect Pattern (5). fon of the Truſt, but not of ſuch a Lols as is of « te 
He never made any Promiſe, but with great Care and occaſioned obliquely by it: And therefore tho D. « it 
Caution ; for he did not think it a Piece of Generofity, mages only are to be made up, which directly proceed « m1 
but rather Levity, to promiſe more than be could per- from the Commiſſion, and not thoſe which happen only « te 


form. But when once he had undertaken any thing, by the Bye, whilſt the Buſineſs was on Foot. Ty this 4 B 
he was as indefatigable in the 3 of it, as if Purpoſe is that Paſlage in the (1) Digeſts (: The A. « N 


it had not been his Friend's, but his own Concern : In gent fhall not acconnt to the Ferſon employing him all the « 10 
ſuch a Caſe be look'd upon his Reputation to be at flake, Expences, tho perhaps ſome of them be bod not been « he 
than whick nothing was more dear to him (c). at, were it not for his Commiſſion (2), as if be hes 4 G 

But if we hope to ſucceed well in giving a Com- been plunder d, or ſhipwreck d, or put to Charges by bu « jt 
miſſion, we ought to conſider and form our Opinion oron, or bis Servant's — For ſuch Expences a « T| 
of the Man from his paſt Diligence, and the Tenor of zheſe ought to be imputed to Chance, and not to the Com. « e 


his former Life: For he that truſts a profligate Perſon miſſion. Indeed, when a Man, of his own. accord, upon jn 
may thank himſelf for his r unleſs he no other Motive than his own Good-will, takes upon « of 
particularly takes upon him to be more diligent than himſelf the Management of another's Buſineſs (3), he 


de K. (8) Wid. Nornac, ad. J. 26, ſ. 6. D. Mandati, & l. 15. t. 2. L 52. f. 4. pro Socio. (0) L. I. c. I3. 4 


ordinary (3), and is capable of being ſo. We read a is ſuppos d willingly to run the Riſque of all Caſualties 0 pe 
pleaſant Story of a Man (d) who had ſore Eyes, and that unexpecedly happen in human Affairs. But, the 4 © 
came to a Horſe- Doctor for Relief; the Dodor anoint- Caſe is alter d, when a Man is commanded to manage * 
ed his Eyes wich the ſame Ointment he us d amongſt another's Buſineſs; for there he that commands is cop «* tn 
his Horſes; upon which the Man falls blind, and the cern'd to bear him harmlets, ſince, in this Caſe, the « te: 
Cauſe is brought before the Judge, who acquits the Perſon in Commiſſion had not Power to act otherwiſe « th 
Phyſician ; For if the Fellow, ſays he, had not been an But when a Man undertakesa Buſineſs, in its own N * 2 
Aſs, be bad never applied himſelf to a Horſe-Doffor, ture hazardous and dangerous (4), he is ſuppos d (u. 4 ve 
IV. On the other hand, the“ Agent ought to be re- leſs he expreſſy declares againſt it) to take upon him ſome 
paid whatever Charges he has been at in the Execu- the common Accidents that uſually attend ſuch : 3h. 
tion of the Commiſſion. For having promis'd Nothing Buſineſs (g). « fre 
gratis but his Care, Diligence, and Fidelity, a tacit V. It is a celebrated Queſtion, Whether a Commiſ 4 no 
Compatt is ſuppos'd to have been made for the Re- ſion can be ſatisfied by an Equivalent > which wetin! ® fit 
payment of Charges: And indeed it would be hard to elegantly debated in Gelſius (H. (1) The Queſtim, * be 
render a Man's Kindneſs expenſive to him (e). And fays he, ic, / bether baving a Commiſſion grven, and Craf 
| | Orden " BT 
EY a a — * wi 
| 1 bre 
14 and unneceſſarily upon a Thing, in which we could have no Proſpect of Advantage, or the Nature of the Engagements, either expre's 4 ger 
| or tacit, into which we are entred, does not require a certain * of Ability and Accuracy, whether we can attain to it or 50. 4 25 
| For I underſtand, by what we are capable of, all that a Man can do for himſelf in the Things which he is moſt concerned for, (Se : cip 
1 & 6. note 2. following.) But let it be well underſtood, that we muſt not extend this beyond the End and Natnre of a Contra; for ſpis 
14 we never engage to take care, or be at Ex pences eatraordinary, nor to neglect other Affairs leſs important in themſelves, to attend i bey 
7 other Mens, as perhaps one would do, if he acted for himſelf, Theſe Principles being laid down, twill not be hard, in my Opinion, 
| to determine, after an attentive Examination of Circumſtances, when Men are reſponſible for the Faults they have commirred, n 
19 relation to * ; | | — 
44 (2) His Words are, Quicquid rogabatur, religioſe promittebat, quod non liberalis, ſed levis arbitrabatur polliceri, quod pr eftare nn þvſ- : 
4 fit. Idem in nitendo, quod ſemel admiſſiſſet, tantà erat curg, ut non mandatum, ſed ſuam rem videretur agere. pd ns {ce negotil ei qui t ib 
N. perteſum eſt, Suam enim exiſtimationem in ea re agi putabat, qua nibil habebat carius. | Fram 
3 (3) Our Author had better have obſerved, That, when we do not know the Character of a Perſon, we cinn't require greater die 
if Care than he uſually beſtows on what he loves beſt ; for he cann't be thought ro engage himſelf farther; and it is 2 Fault, if G þx7 
we have too good an Opinion of him, eſpecially if he has not contributed to beget it. d wh 7¹ 
1 x 
1 ; Mr. Barbeyracs NOTES on $4. | : — 
by. (1) The Words are, Non omnia, que impenſurus non fut, mandatori imputabit, veluti quod ſpoliatus ſit à latronibus, aut naufragh mitter 
. res amiſerit, vel languore ſuo ſuorumque appre henſus, quedam erogaverit. Nam bæc magis caſibus quam mandato imput ari oportet. S: dum py 
. allo Mr. Daumat's Civil Laws in their Nat. Order, Part 1. J. 1. t. 15. Seck. 2. 56. mi ana 
(2) But when he makes a Journey on purpoſe, as we ſuppoſe, the Loſſes which happen by Chance ought to be look d upon 2s the Author 
real Conſequents of the Execution of the Contract; for if he had ſtaid at home, he had not been expos'd either to the Tempeſt or Who h. 
the Thieves. Aud ſo they ought to be put among the Expences of attending upon his Commiſſion. Another thing is, when he Where: 
falls fick for it is not a ſufficient Proof that it was an Effect of the Fatigues of his Journey; but if it were, he ought alſo to repa) obſery; 
his Agent the Charges of his Sickneſs, But I am poſitive that he ought not to regard what ir coſt him more than if he had been clearly 
at home. See the following Note. - Ts | (2) 
"= Upon what is that Preſumprion grounded ? I ſhould rather aſſert, that he that rakes upon himſelf a Commiſſion, will execut: Maſter 
it at his own Charge; for, according to this Author, here is no Agreement to give his Labour only; and ſince Misfortunes may ba- in mi 
pen every Day, the Commiſſion may be very chargeable, if it be upon the Account of the Agent. So char J do nor ſee thut he c. mura! 
gages himſelf to bear the Loſſes to which he 1s expoted, more than the Charges he muſt be at in diſcharging his Commiſſion. TheTruth : The | 
is, We may on the contrary hold, that no Man willingly runs the Riſque of unforeſeen Accidents, which, it is probable, would not lays, 
have happen d to him without the Commiſſion, eſpecially if he has not fairly conſented to it, which is not common. So d 
cept Commiſſions, in the Execution ot which they are ſubject to the like Accidents, will not, nor can be ſerviceable in that Cale 3 , Þrec: 
and thoſe who have Fower and Will, may as well do it out of mere Liberality, ſo as to require no Satisfaction for their * , e 
nor any Repayment of the Expences they have been at in executing their Commiſſion. | . actin 
(4) Not at all, unleſs he fo declar d. See the foregoing Note. On the contrary, The more dangerous a Thing is known to be, _ ns; 
we have the leſs Reafon to believe that he would meddle with it, if he did not think he ſhould be indemnified from all ill Ac. : — ſ 
Cidents. 6 as 
Mr. Barbeyrac's NOTES ;; 
6 „ on 8 5. | | | 
( 1) His M ords are, In Officiis capiendis, cenſendis, Judicandiſque, que grece, 2 Philoſopbi adpellant, quæri ſolet, an negot'? Wo 
tibi dato, & quid omrino faceret definito, contra quid facere debeas, 1 eo fatto videri poſſit res eventura proſperius, exque utilitate © 1 Sey 
(a) Vid. Fac. Cot hofred. ad Leg. 23. D. de Div. reg. juris. (6b) In Vita Attici, c. 1 | And. AB. 4. Sc. I. v. 5) Oc (a) 
(4) Sadus, Rojar. Perſe c. 7, (*) Mandatarius, &c. (e) Sec Grot. B. 4.6. 707 13. l 17. „ er. 6. D. Mas © Zn 
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« Orders how to manage it, you ought to aft Coun- 
« ter, if it ſeems for the Advantage of him that gave 
« it? Thoſe that hold the Negative, argue, that ma- 
ny have determined to have their Bulineſs done at- 
« ter {uch a particular manner; and therefore he whoſe 
« Buſineſs it is, having deliberated and fixed upon a 
Method, it ought not to be done otherwiſe, altho 
« {ome ſudden unexpected Accident ſhould promiſe a 
« better Iflue ; for fear, in caſe of Dilappointment, the 
« Guilt of Diſobedience, and the Puniſhment due to 
« it ſhould unavoidably follow: Whereas, ſhould the 
« Thing ſucceed right, Thanks be to Providence + But 
« yet an ill Precedent would be introduc'd, for break- 
« ing in upon well. laid Counſels, and the Sacredneſs 
« of a Commiſſion.” Others, on the contrary, are ot 
Opinion, That the Inconveniencies that may hap- 
« pen, upon acting Counter to Order, ought to 

compared with the Probability of ſucceeding z and 
« if the former appear lighter and leſs than the lat- 
« ter, then ought we to proceed accordingly ; for 
« fear of lofing an Oyportunity, which Heaven, in 
« this Caſe, ſeems to offer: Neither need we fear ſuch 
« 2 Precedent, if thoſe that follow the Example ne- 
« yer do it, but with the ſame Reaſon.” Then follow 
ſome Precepts of Prudence, © Particularly, Regard 
is to be had to the Temper and Nature of him 
from whom the Commiſion is receiv d; that he be 


SD. a ] ⁵ AA GC W—_—_—_— — *..., > _ cw . * 


e nently interpoſe his own Judgment: Tho' this js 
to be {aid for the Architect, that Alariamus ſending a 
Man, skilful in the Art, and ſignifying to him what 
Uſe he deſigned the Beam for, ſeem d, in a manner, 
to adviſe with him about it (2 (4). On the other lide, 
we have an Example of Mildneſs in the Emperor A- 
drian (c); for when the People had demanded ſome- 
thing in a tumultuous manner, he ordered the Cryer 
to proclaim Silence. But he tearing the Conſequence 
of ſuch an harſh and unuſual Word, ſtretched out his 
Hand, and having thereby procut d Silence, cry'd a- 
loud, This 7s what the Emperor would bave , with 
which the Emperor was not oftended. © One time, 
* when Commodys found the Bath too warm, he or- 
* derd the Keeper of it to be thrown into the Fur- 
nace: But the Servant who had received the Order, 
* threw in a Sheep-skin, by the Stink thereof to in- 
* duce the Emperor to believe his Order to be put in 
* Execution.” Lamprid. in Commodo, c. 1. Grotius 
(d) is of Opinion, that a Cmmiſion may be dilcharg- 
ed by an Equivalent, provided it appears that it was 
not preſcribed to be manag d under any particular 
Form, but under the general Confideration and Proſ- 
pect of ſome Advantage, which may be obtain'd as 
well one way as the other. 

In ſhort, the State of the Caſe is this : In ſome 
Commiſhons the Buſineſs only is ſpecified, and the Ma- 
nagement of it left to the Diſcretion of the Agent: 
Sometimes the Management too is preſcrib'd, but ra- 
ther by way of Advice, as ſeeming beſt to him that 
gives the Cmmiſſton; but yet ſo as not to exclude the 
Agent from uſing his own Method (e), if it ſhould 
ſeem beſt at the Point of Execution. But laſtly, The 
Method is ſometimes ſo ſtricly preſcribed, that the 
Agent cannot depart from it, let what will happen. 
Here tis plain that a Cmmiſſion is ſatisfied with an 
the ſecond Cale, not in the Third. To 
this Purpoſe we have a Cale in the Digeſts (3) (0 

I 


— —_ ah — i. 
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entur. Alii exiſtimaverunt incommoda prius, que metuenda eſſent, ſires 


ueſtion, c. we ought to 


ized, as fincere and Native Obedience. 


not of a cruel, rough, untraQable, inexorable Diſpo- 
k „ ſition (a), for in ſuch a Caſe, the ſafeſt way would 
| be to ſlick to his Orders. He adds as an Example, 
F Craffius Mutianus, © Who ſent an Architect for the 
5 « greater of two Beams, to raiſe his Battering Ram 
; % with ; but the Architect thinking the leſſer the fitteſt, 
* brought that; upon which Account Matianus or- 
5 gerd him to be ſcourged, for he imagined that Diſ- 
* cipline would be trampled upon, and Authority de- 
g * ſpisd, if a Man, under Command, inſtead of o- Equivalent in 
id * bzying the Orders of his Superior, ſhould impertl- 
0, ; | | 
in k i 
f qui tibi id negotium mandavit ? Anceps queſtio, & in utramque partem 2 prudentibus viris arbitrata eſt. Sunt enim non pauci, qui ſenten- 
tiam ſuam ung in parte defixerint, & re ſemel ſtatutd, deliberat Aue ab eo, cujus negotium id profi-uumqueieſſet, nequaquam put aver int con- 
1 tra diddum ejus eſſe faciendum, etiamſi repent inus aliquis caſus rem commodins agi poſſe polliceretur; ne ſi ſpes ſefelliſſet, culpa imparentiæ, 
if era indeprecabilis ſubeunda eſſet; ſi res forts melius vertiſſet, Diis quidem gratia habenda, ſed exemplum tamen intromiſſum videre- 
| tur, quo bene conſult a conſilia Religione mandati ſoluta corrum 
geſta aliter foret quam imper at um eſt, cum emolumento ſpei pen/itanda eſſe, & ſi ea leviora, minoraque, utilitas autem contra gravior, (5 
amplior ſpe quantum pot eſt firma eſtenderetur, tum poſſe adverſum mandata fieri, cenſutrunt ; nb oblata divinitus rei bene gerende occaſio a- 
0 mittere/ur. Neque timendum exemplum non parendi crediderunt, fi rat iones dunt axat hujuſmodi non adeſſent. Cum primis autem reſpicien- 
See dum put averunt ingenium naturamgue illius, cujus res, pr aceptumgue 25 ne ferox, durus, indomitus, inexorabiliſque ſit, qualia fuerunt Poſt bu- 
miana imperia & Manliana ; nam ſi tali Praceptori ratiovreddends ſit, nibil faciendum eſſe monuerunt aliter, quam prazeptum eſt. But our 
the Author did not underſtand theſe Words, Sunt enim non pauei qui ſententiam, &c. for he alledges them as the Foundation of their Reaſons 
of who held the Negatives, as if they ſignified, That thereare many Men, who having eſpouſed one Party, will never forſake it, &c. 
he whereas A. Gellius ſays only, That there are ſome Men, who determine in Effect Pro and Con in the ſame 
pay obſerve, that in the Sentence which begins with Neque timendum exemplum, &c. there is ſomething corrupted, tho? the e does noc 
cel ciearly diſcover it. See F. Fred. Gronovius's Note upon it. | 
. (2) Mr. Montagne ſpeaks ſomething to this Purpoſe, blaming Two French Ambaſſadors, who under a Pretence of not engaging the 
cut? Maſtcr on the worſt Side would not give him a true Account of Affairs, and then goes on. However that be, I would not be fo uſed 
up- in my low Sphere, We are ready to withdraw Obedience upon every Occaſion, and uſurp upon our Maſters, Every one aſpires na- 
= _ furally to Liberty and Authority, and therefore to a Superior no Advantage is to be ſo 
uch The Office of a Commander is ruin d, if Men may obey ar Diſcretion, and not thro Subjeftion (which is A. Gellius's Notion, who 
nor lays, Cirrumpi C diſſolvi oficium omne imperantis ratus, fi quis ad id, quod facere juſſus eſt, non obſequio debito, ſed conſilio non deſiderato 
* . 1*/pondeat ) as Craſſus Muci anus ſhews, Cc. But if we ought to conſider that ſuch a ſtrict Obedience belongs only to poſitive and 
ſe; „ breciſe Commands, Ambaſſadors have more free Orders, which in many Things depend principally on their Management. They 
* don t barely execute them, but frame and faſhion their Maſter's Will according to their own judgment. I have known ſome Perſons 
acting by others Commands, reproved for following the Inſtruttions of their Kings Letters, rather than the Opportunity of diſparch- 
| Fo 6 105 TO Men of Underſtanding blame the of the King of Perſia now in uſe, which ryes up their Agents and Lieutenants 
, r1 


: has prod 


i (2) The W 
* ud Sen 
: cr. 92 A was Piſo in Seneca de Ir a, I. 1. c. 16. 
Man *, Tom. 2. (d) L. 2. c. 16. f. 21. 


. 1. D. Mandati. 


(b) Add. Mich. Mont aign. Eſſ. I. 1. c. 16. Vid. 
(e) As in the Proverb, Mitte ſapientem & ipſi ni bil dicas. 


Y to their Orders, that they cann't do the leaſt Thing without them. This Delay, in a Kingdom of ſo vaſt an Extent, 
uced great Detriment to their Affairs. S0 Craſſus writing to an Artiſt, and telling him to what Uſe he deſigned rhe Maſt 
Did he not forbid him to make uſe of his Advice, or interpoſe his Determination? Eſſay, f. 1. c. 6. 

Words are, Mandavi in hec verba, Lucius Titius Gaio ſuo ſalutem. Peto (& mando tibi, ut fidem dicas pro Publio Mevio 4- 
Prouium, queue & Publio ſoluta mibi non fuerint, me repreſent aturum ha: epiſtola mea manu ſcripta, notum tibi facio, quaro, ſi non 


c) Vid. Xiphilin. Epit. Dionis ann. 118. 
; (F) L. :. 1. J. ult. 
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250 / Gainful Contracts in particular BOOEV IG 
* , 
I commiſſion you to be Surety 10 Sempronius for Ti-, of the Perſon : Yet this Liberty is not to be taken We 
tius, you don't make yourſelf a Surety, but give Sem- but in Caſes of Neceflity, (4) for all the Force of on 
ronſus 2 Commiſhon zo zruſt Titius. If you have Authority would be eluded, and the Common-wealth that 
een at Expence upon this Account, the Queſtion is, would be often brought into Danger, if a Miniſter ot not | 
Am I reſponſible? Which is declared in the Affirmative, his own Head, ſhould take upon him the Part of th g * 
For I gained my End, which was, that Sempronius ſhould Governour. So Otho in Tacitus, H. L. I. c. 73. ſheaks. it be 
7ruſt Titius, and whether be does it by your Suretiſhip, If every Man, when he is commanded, is allowed to wn 
or your Commiſſion, it is all alike to me; and I am ask Queſtions, there is an End of all Authority. An 2 _ 
obliged by one, as well as the other, to repay what you again, J. 2. c. 39. Tis a poor Commendation tor + | 
have laid out upon this Account. Soldier to comment upon, rather than execute the 5 1 
But, as I obſerv'd above, we mult carefully diſtin- Commands of his Superior. Add. lib. 49. t. 16, |, 
guiſh (a) between the Commiſſion of a Superior, and the . 15. D. de re militari, & Liv. J 44. c. 34. Yet M.. um * 
mmiſſion of a Friend; which two are widely diffe- niſters of great Abilities, do well in neglefting the ged | 
rent, and agree in nothing but the Name: And there- fooliſh Orders of their Prince, See 2 Kings Wil. Man 
fore what the Crvilians have ſaid upon the latter, ate 6. Vid. Valerius Maximiss Lib. 3. Chap. 8. Se$, 1, yo 0 
very injudiciouſly apyly d to the former. For, in Cor, Nepos, Epam. Chap. 7, 8. Thus Bavalan dig eit : 
private Affairs, tis eaſy to preſume, that the Method wiſely in not putting in Execution the Murther dt gs 
is preſcribed only by way of Advice, ſo as to leave Ciſſon, which his Maſter, the Duke of Brerggy Th bu 
Room for the Diſcretion of the Agent. But when a had intruſted him with.“ See the Story in Buſſer; — 
Buſineſs is enjoyn'd by a Superior, the bare Execution Hiſt. Franc. 1. 11. p. m. 391. and Mezeray, p. 526. 1 
of it is ſuppos d to be meant; and, in this Caſe, it will tom. 2. Par. Edit. Tis remarkable, that the Vice. 
not be lawful to depart from the Method preſcribd, * Roy of the Indies had a fait Opportunity of ſeiz MY 
unleſs Leave be given (as frequently it is) by an ex- upon the City Aden, but yet did not do it, — (6) 
preſs Clauſe to deviate from it, as Occafion ſhall re- it was againſt the King's Command, . when yet the 2 
um or unleſs the Words, interpreted according to . Taking of that Place was of the greateſt Importance — 
eaſon, and the received Rules of Speech, ſo as to Hier. Oſor. de geltis Emanuel. I. II. naſcuni 
anſwer the Deſign of the Commiſſion, can warrant the VI. (t) A Loan (that is when we allow another was ex 
doing of it. For that Senſe that the Meaning of his gratis (1) the Uſe of any Commodity not conſumable) Wi —_ 
Words fairly imports, is to be preſum d, the Meaning carries along with it theſe Conditions; that it be (:) up. -# 
= (4) 
Oz: — — = Preſtety 
. ; veniente 
fide juſſiſſet, ſed mandaſſet creditori, & alias egiſſet, quam | quod] ei mandatum eſſet, an ation? Mandat i teneretur. Reſpondet, Ti borem / 
See Arn. Vinnius upon the Inſtitutes, Lib. 3. c. 27. De manaato$ 8. (s) V 
(4) otbo's Words are, ſs, cur jubeantur, querere ſingulis liceat, pereunte obſequio, etiam imperium intercidit. See alſo, Lib. 2. c. 55 cemmoda 
Tit. Liv. JI. 44. Ch. 34. & Digeſt, I. 49. t.15. De Re militari, Leg. 3. $ 15. A Vice-Roy of the Indies, having a , ood Occ lune fines 
ro take the City of Adena, would not do it, tho' it had been a confiderable Advantage, becauſe he had no Order for it from bs ter dandi 
Maſter, the King of Spain, as we are told by Hieron. Oſorius, De Geſtis Emmanuelis, I. 11. cies impo 
Mr. Barbeyrac's NOTES on 8 6. 1.08 
(1) The Roman Law defines Commod.ut um or a Loan thus, Commodat a autem Res tunc proprie intelligitur, fi nulla mercede accthtl, 1 
w_ conſt - —5 _= tibi utenda data 'eſt, go mercede 2 locat us tibi uſus Rei videt ur : Gratuitum enim eſſe debet amm 9 
atum, Inſtit. I. 3. t. 15. $2. i. e. A Thing lent is properly then, when a Thing is granted to thee to be uſed, without any Re of 
aceero or agree e, r. it there be any Reward the Uſes hired, For Lending is free. Sce Mr, Nana Cilla M 
(2) The Dizefts thus ſpeak in this Caſe, Alias tamen | is, qui utendum accepit] exa#i ilieenti : ö e cn. N Chap. 1. 
pellitur, nec ſufficit ei eandem diligentiam adbibere, quam (is, — adhibet I Gin ——— — 2 rel rele 7 Roman L 
& Aion. l. 1. $ 4. Here let us apply and explain at the ſame Time what we have ſaid § 3. Note 1. If — — the Thi in neh WW ate 
He, that has borrowed a Thing, is bonnd to take no greater Care of it than he does of luch Things of his own, as he m , 5 ſ 922 
2 as - _ —_ * _= — 32 the moſt negligent Perſons are very careful of ſome Things, which affeit 9 5 
them much. eir Careleſneſs uſually about their Affairs proceeds from this, that they d chem rel0- BR . " 
lure to conquer their Inclination to Eaſe, or to divert —— from ſome Buſineſs \ ghee —— on ome er \ beſt — 
ſure, that they love better. As to ſuch Objects as offer themſelves to their Embraces, or when ſomethi 7 — Irs 4 — * 
up, and rouzes them, they know how to put forth themſelves and take good Methods, and juſt — enough, unleſs the) be f rowed, t 
Men very dull; ſo that the Rule I give, ſerves not to authorize or excuſe their Negligence. Every one has 1 Care ; 2 ſ 
of the Affairs and Goods of another, when he does as much as he would do for himſelf in Matters of th eſt Concern ro hin, F Rs 
and I require ſuch a Degree of Exa@neſs, whereas the Lawyers allow Men to come ſhort of it TE — A « * v 
diſpoſe of another's Intereſts, as he may of his own ; and ſo when he has the Affairs or Goods of another in his Hands, he is I Pd 
to be engaged not to neglect any thing that concerns them. But when he hath enlarged his Care and Dil — wo * tis all our It r be a 
tereſts can require, it he is not evidently engaged in any thing more; but if the — of our own G : _—_ Aﬀates o Incerieres — me 
with the Care of another's Goods and Affairs, that we can't attend both ar the ſame rime, 1t 1s natural for the firſt to prevail, ec Ba n 
one being more thoughrful (all Things elſe being equal) of himſelf than of others ; ſo that this Order ought not to be reverſed, . 1 * 
leſs ir be to ſatisfy tome ſpecial Engagement, either expreſs or tacit. We will now return to the Contract, of which he is treatug BR the 
I fay then, that altho' a Man he not mindful of his own Concerns, but abandons all is h leſ — ay - his Negligence, de Tolles 
when he has hurt, or loſt what he has borrowed; for it is certain, chat if ſuch a Thing had hols — —_— he loved it muc | wes = 
or had ſome extraordinary Reaſon to keep it well, and do all he could to preſerve hy he arr en = — Care of it. BY h acrifh 
when he has done all he can in this Caſe, the End and Nature of a Loan, conſidered in itſelf, can r ore of him, tho 00 one 
other more fit and wiſer Perſons might have managed better, and ſecured it more from Miſchances uk chore be fore racit Ager. BW Re * 
ment, not only ro indemnity the Proprietor, in cate the Thing borrowed ſhould be ſtole * d Iſo to pay for it, f —＋ 
it happen to periſh in our Hands, eſpecially, if it be by our Fault, provided, that it — bo wo n 6 „ Hands, il Wies hi 
deed te Perſons will lend otherwiſe, eſpecially, if they ſuffer by the ed We beer 18 8 * L ny q are uneaſy © ſee 4 : erefor 
Thing defaced or abuſed, provided we can make uſe of it as formerly. ſt e when tis quite i NN ſed, 
ſpoiled or loft, we trouble not ourſelves in the leaſt ro diſtinguiſh — 10 = 3 * * wo lent it 
him a Pleature or not. We believe it ſuffcient to conſider, that ir he had taken Care of ir ic had — TE Accident, wt . 
twas not our Fault, that it was expoſed to it, while it was in the Hands of him that uſed it. 4 | 1 * (a) 1. 
* — u. D. 
(4) Which Bæcler takes Notice of in his Diſſertat. de religione mandati. (t) commoda tum. 4 6555 
8) Via 
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carefully preſerv'd, and with the ſame Diligence himſelf; but without ſuch an urgent Nectlitty, a Loan 
that prudent Men hep their own (a). (3) That it be 2 (5) not to be demanded before the Time (e 
not put to any other Uſe, nor made Ule of any tarther us ſee rherefore in what ſuch à Loan as this, 
than the Perſon lending deſign d it (5): Laſtly, That and (“) a Gran ar Will and Pleaſure differ and agree. 
it be return'd in the ſame State and Condition as when In reſpect of the Object and the Ute they agree; for 
it was borrowed (c); indeed what Detriment it ne- the fame Thing that may be /enr, may be granted 
ceſlarily receives (4) from the ordinary Uſe of it, during Pleaſure, and the Uſe, in both Caſes, is given 
need not be repait d, for that the Owner is ſuppos'd gratis. ' But they diſter, in that the Loan is a Con- 
to give gratis (d). Beſides, if I /end a Thing for tract, the Grant is not; the former obligatory on both 
ſuch a certain Time, and in the mean while by ſome Sides, the larter only on one. The Loan is given for 
unforeſeen Accident want it my ſelf, the other is obli - a certain Time or End; the Gant only during the 
ged to deliver it immediately upon Demand: For no (6) Will of the Givet. The Receiver of the Loan 
Man is preſum d to dend his Goods, but fo long as he muſt make good all Damages; the Receivet of the 
can ee without them. And he * be Co 20 thoſe On by his (7) Knavery, 
either very carelels, or have a Deſign to im upon or igence (F). 97 
9 lends thoſe Things which 0 is likely It may indeed be doubted, whether the Receiver of 
to want himſelf. And therefore a Loan for a certain a Loan is bound to ſtand to thoſe Chances hich it was 
Time, is upon Condition, that the Owner ſhall not, not in his Power to prevent, and this (8) is generally 
in the mean time, have urgent Occaſion for the Thing held in the Negative (g). But, in my Opinion, t. 
| ought 


* 
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(3) To uſe it otherwiſe is a Kind of Robbery, according to the Roman Lawyers, whoſe Expreſſions here are a little extravagant. 
Swe u, qui rem utendam accepit, in alium uſum eam transferat, quam cujus gratia ei data eſt, furtum committit; veluti ſi quis argentum 
utendum acceperit, quaſi amicos ad cænam invitaturus, & id peregr? ſecum tulerit : aut ſi quis Equum geſtandi cauſa commodatum ſibi 
longius ali quo duxerit; quod veteres ſcripſerunt de ed, qui in aciem equum perdaxiſſet. Inſtitur. 1. 4. t. 1. De obligation. quæ ex delieto 
naſcuntur, 8 6. Bur the ſame Lawyers add, that if the Owner of the Thing borrowed permits us to make another Uſe of it, than 
was expreſly agreed for, and knows what is done, he is not then to blame. Placuit tamen eos, qui rebus cammodatis aliter uterentur 
uam utendas acceperint, ita furtum committere, ſi ſe intelligant id invits Domino facere, eumęue ſi intellexiſſet, non permiſſurum ; at 7 
Lermiſſu um credant, extra crimen videri, optimà [ans diftintione, quia furtum ſin? affettu furandi non committitur. Inſtitut. ubi 
ſup. 87. 5 1 1 

= (4) The Words of the Digeſt are, Si reddita quidem ſit Res commodata, ſed deterior redilĩta, non widebitur redd ta, niſi quod intereſt, 
7 e/tetrr, Lib. 13. t. 6. Comod. vel contra, I. 3. $1. Si commodavero tibi equum, qu" utereru ad certum locum, fi null2 culpa tug inter- 
Lreniente, in ipſo Itinere equus deterior factus ſit, non teners Commodati ; nam ego in culpa tro, qui in tam longum iter commodavi, qui eum la- 
borem ſuſtinere nom potuit. Ibid. I. 23. 7 2 Z - 

(s) Without which he muſt take other Meaſures to provide himſelf. Sicut autem voluntatis, oF officii magis, quam neceſſitatis eſt 
commodare, ita modum commodati, finemyue preſcribere, ejus eſt, qui beneficium tribuit. Cum autem id fecit (id eſt poſtquam Commodavit ) 
func fine m preſcribere & retro agere, atque intempeſtiud uſum commodate rej auferri, non officium tantum impedit, ſed et ſuſcepta Obligat is in- 
ter dandum, accipĩendumque, geritur enim Negotium invicem. | Teitur fi pugillares mibi commodaſti, ur debitor mihi caverer, non recte fa- 
cies importune repetentdo ; nam ſi negaſſet, vel emiſſem, vel teſtes adhibuiſſem. Digeſt. ut ſupra, Leg. 17. $ 3. 

(5) So the Digeſts direct, Precarium eſt, quod precibus petenti utendum conceditur tamdiu, quamdin is, qui conceſſit, patitur. Lib. 43. 
t 25, De Preeario, Leg. 1. Princ. | hg ö 

(7) So the Digeſts order, lud adnotatur, quod culpam non præſtat is qui precario rogavit, ſid ſolum dolum preſtat ; quanquam qui com- 
dum ſuſcepit, non tantum dolum, ſed culpam præſtat. Nam immerito dolum ſolum præſtat is, qui precario Rogavit, cum totum hoc ex li- 
beraſitate deſcendat cus, qui precario coneeſſit, & ſatis ſit fi dolus tantum preſtetur. Culpam tamen dolo proximam contineri, quis merito 
rent. Ibid. Leg. 8. 5 3. See Cxjaciis Obſery, 4. 7. Bur Mr. Thoma ſius in his Diſcourſe, De culparum Preſtatione in ContraFibus, 
Chap. 1. 5 48, c. ſhews, that the Diſtinction between a Loan, and Grant at Will is grounded only upon the Subtleties of the 
Roman Law, and that there is ſomething of Humour, in the Reaſon, that Ulpian alledges here, as well as in the Compariſon, which 
he e!1cwhere makes between a Grant at will, and Gifts between the Living. | 

(3) They are grounded upon this Law among others: Naod vero SeneBute contigit, vel morbo, vel vi Latronum ereptum eſt, aut quid 
ſi» accidit dicendum eſt, nihil eorum eſſe imput andum ei, qui commodatum accepit, niſi aliqua culpa interveniat. Proinde et ſi incendio, vel 
ruin a/tquid contigit, vel aliquod damnum fatale, non tenebitur, niſi forte, cum poſſit res commodatas ſalvas facere, ſua pretulit. Di- 
eſt, Lib. 13. t. 6. Commodati, vel contra, Leg. 5. 64. Set alſo, Leg. 19. & J. 44. t. 7. De obligat. & Aion, I. t. 5 4. But from 
thete Words, Niſe forte, eum poſſit, &c. ſeveral Lawyers infer, That in a common Danger 'a Man ought rather to ſave a Thing bor- 
rowed, than his own Goods; and they add this Proviſo, If the firſt be not of leſs Value. Whereupon Mr. Titius maintains, that theſe 
word:, ſuas pretulit, mean not, That he choſe rather to ſave his own Goods, then what he had borrowed, but only that when he 
could have ſaved both, he took not Care of any but his own, and ſo it became his Fault. Indeed all that goes before, ſhews, that 
Yan will have the Borrower anſwerable for his own Neghgence only, and not for Miſcaſualties, which he could not foreſee ; ſo 
that theſe laſt Words muſt be explained by ſuppoſing ſome Circumſtance, by which it may appear, that che Borrower was in fault; 
tor he is not always obliged to prefer the Preſervation of another Man's Goods before his own. The Interpreters generally hold, 
that the Thing borrowed oughr to be of a greater Value; for orherwiſe, if we ſave it with a Prejudice to our own Goods, he that 
es it ought to pay the Overplus. But this Determination is plainly falſe ; for upon whar Account is he, ro whom the Thing bor- 
W oved belongs, obliged to pay the Value of that which is loſt, to ſave his? He is in nowiſe che Cauſe of the Damage received; and he 

4 not promiſed ro indemnify us in caſe ſuch a Thing happens, which are the Foundation of every Natural Obligation to ma 
the Loſſes of any other Perſon ; nor is there any Civil Law that authorizes ſuch a Determination. And, indeed, who is there who 

Would rather faffer his own Goods to be loſt then preſerve them, on the Condition of paying a 17% of a greater Price, than what 
be ſacrificed, to ſave them? Laſtly, ſuppoſe, that the Borrower ſhould prefer the Preſervation of his own Goods before what he 

has borrowed, altho* they were of leſs Value, twould only follow from thence, that, fince he has only uſed his own Right, the 
2 of the Thing borrowed, can lawfully demand nothing in this Cafe; as on the other fide, if he negletts to uſe his own Right 
| be can lay the Fault on himſelf only. But it is ridiculous to affirm, that, becauſe he has preferred the Saving of the Thing borrowe 

fore his own, that the Lender ought ro account to him for it, and make good his Lols, ſince he recovers no more than his own, 
erefore Mr. Tirjus concludes, that as often as ir happens, that there is not time to ſave Two Things of equal Value, and a like 
| **poſed, Which ever of them he ferves, tis fo much che better for the Owner, and ſo much the worſe for che Other. Obſerv, on 

Laxterb.ch Ob/. 392. Moreover, the Author before quoted, _— a Paſſage in Virgil, where the Word, Preferre, bears much the 
"mc denle, by a like Figure, as he affirms it doth here. Mr. Noodf makes uſe of it in his Obſervat, J. 2. c. 15. to explain another 


C (a) L. 13. t. 8. 1. 5. ſ. 5. D. commodati. (b) Vid. Val. Max. I. 8. c. 2. ſ. 4. And Gellius, l. 7. c. 15. Vid. I. 13. t. 6. I. 3. ſ. 8. in 
*. 8 Commodati, & l. 47. t. 2. 1, 54. ſ. 1. De fartis. (e) Vid. I. 1 3. t. 6.1: 3. f. 1. D. commodati, (4) Add. l. ult. D. commodat i. 
wx Vid. D. ubj ſup. I. 19. ſ. 3, 4. D.commodati. (*) Precarium: ( f ) Vid. Wiſſemback ad D. Diſp. 24. . 19. 
(8) Vid. l. 13. t. 6. commodat i, & c. & l. 19. Cl. 44. t. 7. 1. 1. ſ. 4. D. de oblig. & at. 
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ought to diſtinguiſh, whether or no. the Damage had 
happen'd, if the Thing had continued in the Owner's 
Cuſtody (a): for if it bad, no Reſtitution is due; but 
if it had not, it ſeems due in Equity: for otherwiſe 
2 Man's Generofity..and good Nature might be too 
expenſive to him, it beſides (9). the free Uk of his 
Goods, he muſt be deprivd of the Perpetuity, of 
them, which he had not been but upon this; Account. 
Nor is there any Reaſon why he, rather than the o- 
ther, (16) ſhould bear the Burthen of the Misfor- 
tune, ſince the other (11) was the Occaſion of it. 
The Roman Law (b) gave the Lender Damages if the 
Loan was ſtole; and yet ſuch a Robbery might; be 
committed without any Fault in the Perſon robb d. 
Indeed if a Man, by Fire, ſhould loſe all and be re- 
duc'd to extream Poverty, it would be Inhuman to 
demand the Value of the Loan; and ſince Fire, Ship- 


1 


— .. 


may be preſum'd willing to run the Riſe — 
And thus I think that Law the 18. pin. {oY wo be kep 
& 7. D. commodati ought to be limited. Neither 4 prefer, 
1 well approve of what is ſaid in /. 19. D. dit > mand ( 
which does not ſeem to agree with what is ſag as to E 
J. 12. /. 1. D. dict. tit. But yet it the Borrower * 4 Che 
he might have ſavd the Loan preſerves dome Perſon 
more Valuable of his. own, he becomes reſponſit, extr aU 
For tho no Man can blame him for letting that — fit to 1 
which was leſs Valuable, yet ſince it might have bees * 
ſav'd, and was loſt for the Benefit of the Borrone- for the 
there is no Reaſon, why the Lender ſhould ſtand w tray tf 
the Loſs (c). 12) On the other ſide it is but rs BE © 
ſonable, that if any Expence has been laid out up when h 
the Loan, beſides-what was neceſſaty for the Uſe d Crime, 
it, (13) the Owner ſhould: repay: it (c) _ | 

that Dt 


VII. (4) A Charge is (1) when we commit to an. 


you vet 
be 42a: 
ferr'd. 
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proper 
bad as ; 


wrack, and ſuch Chances often happen, the Lender ther's Truſt and Cuſtody any Thing belonging to ust. 
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Law taken out of Ulpian, tis in Lib. 12. of the Fneids, where Juno ſpeaks to the Nymph Futurna, That ſhe 

band better than all his other Miſtreſſes, becauſe ſhe was — at, — perſecuted him — all her 22 455 _ 2 D 
PRETULERIM, See S:rvins, who alſo alledges a Paſſage in Saluſt of the like Import with N. Curtius's, Li), 6. c. 4 3 
Mare Caſpium Dulci us ceteris, The Caſpian Sea is ſweeter than the other, as if there were a certain Sea ot ſweet Water See * 
Art of Thinking, Part 2. c. 10, (fc where it is proved, that in Comparative Propoſitions, the boſitive doth not always agree wh 
both Members ot the Compariſon. Mr. Noodt treats upon this Matter more at large in his Fulius Paulus, c. 7, where he prod 
other Examples of like Nature, But notwithſtanding all this I do not think it neceſſary to joyn in the Explication of Mr Titi = 
theſe Words. Niſi forte cum poſſit Res commodat as ſalvas facere, ſuas pretu'it, which is alſo found in the Recepte Sententia of Tila 
Pauls, 1.2. t. 4. 8 3. with this Difference, that there he reads, rem commodatam (& ſuam, the Singular for the Plural, as it this Ma 
im had paſſed into a General Rule, t hat every one is reſponſible for the ſmalleſt Faults (culpe Leviſſime ) in ſuch Things as are ws 
rowed for his own Advantage only. (See Digeſt. Lib. 13. f. 6. Leg. 8. $ 2.) The Lawyers look upon it as an Omiſſion, which . 


— nal — A * 1 
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to the greateſt Fault and Neglect for a Man to prefer the Saving of his own Goods before what he has borrowed, tho 
K 7 it 
way to preſerve both at the ſame time. It is ſuthcient . X. to them, that he might have ſaved another's Lo Abe n a 34 
and they have no regard to the Concurrence of the Intereſt of the Owner, who hath lent, and that of the Borrower, If Dian hal 
only affirmed, that the Thing borrowed ought to be paid for, when it might have been ſecured, as well, as a Man's own, he ned f 10 - 
: : p that 


not have added that Reſtriction, which was underſtood of irfelf. It had been ſufficient for him to have ſaid, Niſi forte res commuls 


tus ſalvas facere potuerit, fince, whether he hath ſaved, or no, the Thing belonging to u hat Ci b 
140 £ b or no, s, that Circumſtance alters n | But 
the Vault, ſince the Thing borrowed might at the ſame time be ſaved, We they ee that the Scnſe of rhe Words mos — 
to this. At leaſt, if he might have ſaved the Thing borrowed, whereas at the ſame time he ſuffer d it to be loſt. But here the las- 3 
vers are not aware that they make a ſpecial Caſe, which muſt be determined by ſome other Principle than their Culpa leuiſina, and 2) Pr 
fince they will have the Owner of the Thing borrowed to bear the Loſs, when it happen d by Chance, and without the Fault of the nde 
— „ to —_ Bag, of — 1 ＋ the Impoſſibility of ſaving the Thing borrowed, without facri- (3) St 
our own Intereſts, Wherefore let us conſult what is ſaid Note 2. of this 5, where 1 1%. 
1 Deciſions of this Matter. ; | PR ee we arne Je 
9) This Reaſon, Mr. Titius, Obſerv. on Pufendorf, 365. ſavs proves nothi becauſe the Lend 0 Ci 
LON, , 1a) ec er knows w ).C 
know, that theſe ſort of Accidents may happen, and ſo cacitly conſents —__ be ſubject to theſe mW MAINE — Fa vs 
runes. Orherwite it may be aniwer d, that the Borrower had better have hired the Uſe of the Thing lent than * engaged to tum? 
pay tor the Thing borrowed, it it be ſpoil'd without his Fault. But beſides, that there is almoſt ever a tacit Engagement, contrary W Juſtice « 
to what is ſuppos d, as I have ſaid Note 2. we ought to believe that the Borrowers live at caſe, (for if they are in Streights 2 ot to 
may preſume that the Owner of the Thing borrowed, would generouſly take upon hiniſelf all fortuitous Accidents). and fo hate due, wh 
no Reaſon to complain, ſince the Ulage of what is lenc them gratis, either ſpares them a Buying it, or is very advantagious, be- Are; 
cauſe they could not, for the preſent, be accommodated any other way, or, after all, the Benefit may be thought equivalent 0 fr 
:ndemnifying againſt the Danger of unforeſeen Accidents, And it is more grievous for him who lends, to loſe his t ro do 900 
Kindneſs, than it ought to be to him who borrows, to reſtore the ſame Thing, or the Value, incaſe any Accident happens, while N U 
he has them in uſe. The Maxim uſed by the Roman Lawyers, upon another Occaſion, may be applied here. Et f- 1 hs dam- U 
—_ eng js oficium ſuum. Digeſt. : 29. t. 3. Teſtamenca quemadm. aperiantur, l. 7. | n Juris ha 
10) The Reaſon of it is clear, anſwers Mr. Titius, ubi ſupra, that when a Thing is ſpoile4 wi 1 (s)T 
mn N to the Froprietor, provided all _ elſe be equal. See the Nore for * eben any Mons Fault * agere, po 
I1 us is true; but then the Owner of the Thing borrowed, has freely conſented to it, as Mr. Titius ſay is uſual, — 
* me Ac, 2 have e 4 before. The Laws of the Ancient a ky - — for k 
r be loſt, while 'tis in the Poſſeſſion of the Borrower, he : age COR os in tus we 
whe 5 _— quoted, De culparum preſtatione in ContraFibus, c. 2. 5 op ag OT A * bit. mn, 1 's Req 
. (12) Moſes there ſays, If a Man borrow ought of his Neighbour and it be burt or di j (5) 1 
: , ) P ON, , ie, the Ow os 40 
2 Loo bein able . be m"_ ther cof be "me 1 1 f N. not pay fur it. The pale of Noo a r cum 
pb t, could not take care of his Goods, nor ſee whether rhey were endamaged f wel _ 
Beſides, if the Borrowers were diſcharg'd of the Loſs in the Abſen 2 : . page lol by che Fauls of © _ lacui 
"4 Tee KN ce ot the Owner, it might give an Occaſ hing borrow- Placuii 
ed ill, or to neglect it, and feign it loſt, when 'tis not. As to the Law of th Yi 81 4 r culo d 
i | y 6 , . Digeſts cited here by the Auth itles it Com- 
modati vel contra, and it ſhould be Depoſiti, &c. As it is here determi * I _—_ 
; Rae ce. a rmined, that ill Chances ro the AC- Rr 
2 de bom 2 _ a a agg f _—_— informs us, Thar there is more ek ne OI mod indemnity Thai 
h | the Lots that happens by a like Accident.“ See alſo Exod. 22. 1% D. commodati. + 
N a * MN Ka e Ja was * oY oughr to maintain them ar Lie . bur it cher of them becoge oy 
ck, the Charge of the Cure muſt be born by the Owner, Poſſunt juſt e cauſe intervenire, ex quibus 8 a Hiſſet agi de- _ 2 
. rot, veluti de impenſis in valetudinem ſervi fattis, queve polt fugam requirendi 06 ha, 25 2 (42, * chr. * 
un inen, naturali jcilicet ratione, ad eum pertinent qui utendum accepiſlet Digeſt ubi ſupra, S 2. 4 A 7 P 
! . 3. 0 
(i) So the Digeſts define ir, Depoſ 1 NOTES on 87. keepin 
i} do the Digeſts define it. Pepoſitum eſt, quod & icui cuſtodiendum datum eft, ———_— ht ime | data eri. Truſt; 
: __ Tee WN Ayr. ſervandorum eg accepit, depo ſiti ce tenert, 83 pute, f 
' xccepre ex contuct), Dig. 1.15. t. 3. D: * „ , , 8 
EE 0 7 8. I. 15. t. 3 D poſiti ve contra, Leg. 1. princ. & $8, Sce Mr. Daumat's Civil Laws in their Natura. 85 4 
(uu) V1, Grot. |. 2. 0 3 : a 7 
85 An. . C.4% n i 3: (b) Vid. D. ubi ſupra, J. 21, 22. (e) Vid. l. 6. ſ. 4. P. commod at i. 5 2 
8 6 al 


4% Aad. ub, ſupra, l. 18. ſ. 2. D. commodati. (7 Depoſit un. 
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de kept gratis (a. And here the 1:uftee is bound to 
preſerve it diligently, and to return it upon (2) De- 
mand (6). Vet ſomerimes Circumſtances may ſo happen 
a5 to excuſe him from making a Return even then. 
4 Charge (c), which you have received from a ſober 
Perſon, you ſhall not (3) return when be in dnunt, or 
extravagant, or mad; for in ſuch a Condition be ts not 
ft to make uſe of it. Nor ſhall you return it to Deb- 
tors or Slaves, whoſe Creditors and Maſters lie in wait 
for them ; for this would not be to return, but to be- 
tray the Charge. Suppoſe a (4) Man (d), m his Sen- 
ſes, leaves a Sword in your Keeping, and demands it 
when he js nad; in ſuch a Caſe, to reſtore it is a 
Crime, and the Refuſal of it a Duty. What'ift you 
ſhould receive Money in Truſt for him, and then' find 
that be is taking up Arms againſt bis Country, Would 
you return the Money? Certainly not; — it toould 
be againſt the Commonwealth, which ought to be pre- 
ſerr d. To reſtore (e) a Charge, ir in irſetf\ 4 con- 
W mendable thing; yet all Times and Places may not be 
Proper for it. Sometimes the reſtoring it may be as 
bad as the diſowning it. The Owner's Advantage ought 
ss be conſulted, and if the reſtoring it tends to bis Fre- 
W 7udice, it ought to be witheld.  Ambr. Offic. I. 1. 0. 
t. brings theſe Inſtances. If a Man who had en- 
rtrulted Money to you Joins with the Barbarians a- 
gainſt his Country; or, if any preſent be likely to 
Wc rob him of it; or, if he be mad, and cannot Cons 
it, you ought not to reſtore it. Would it not be a 
W. Breach of Duty to give a mad Man his Sword? Or 
to reſtore any thing ſtolen, to the Prejudice of him 
that Iſt it? E 
But if I had agreed to call for the Charge-at-ſuch 


4 certain time, I may, nevertheleſs, it I pleate, changz 
my Mind, and demand it (5) ſooner ( 7 A Pallage 
in Quinttilian (g) ſeems counter to this. Some Charges, 
ſays he; are depos'd ro be rrturn d at Demand; ſome 
ar ſuch a time. How was this depoſed © To be paid you 
when you bad left off being extravagant : But when 
you demanded it, you had not parted with your Extra- 
vagancies, and therefore. it was not duc; nor cum be be 
ſaid to have broke bis.Truſt for refufing to reſtore it 
at 4 time when you yourſelf own he couid not bt forced, 
70 it. To this I anfiver, If he that demanded it was 
the very Perſon: that depoſed it, it ought not to be; 
with-held; but if another had depos d it. ſuppoſe him 
whoſe” Heir the Demandant is, the Truftee could 
not be obliged to reſtore it, before the Conditions re- 
quired were performed (. i Sten! 

As for the Degree, it is allowed on all Hands, that 
ordinaty Diligence is ſufficient, for the Contract is 
not for the T#«ſters, but the  Deporent's Advaii- 
rage, and it is his own Fault it he depoſes his Goods 
in the Hands of a careleſs Perſon: And for this Rea - 
ſon rhe T7ſtee does his Duty, if he takes the fame 
Cate of the Charge, as he does of other Things, and 
applies the ſame Diligence about that as about his 
own Affairs (6), be it never ſo ſmall (i). But fince, 
in a Charge, ſome Offices of Friendſhip do uſually in- 
tervene (for no Man depoſes but with a Friend, or one 
that he has a good Opinion of) 1 think, generally 
ſpeaking, that Care is required in the Management of 
a Charge, which diligent, induſtrious Men uſually 
take about their own Affairs. Nay ſometimes a more 
exact Care is neceſſary, not only when it is expreſſy 
promiſed, but when the Condition of the Charge re- 
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gabo, 1. 4. c. 10. de Benef. 
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Juris has alledg'd, J. 3. c. 2. 
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2) Preterea QF is apud quem Res aliqua deponitur, re obligatur (teneturque altione Depoſiti) quia & ipſe de ea Re, quam accepit, re- 
nd tenetur, Inſtit. I. 3. t. 1 5. Quibus modis re contr.abitur. obligatio, & 3. See alſo Digeſt, ubi ſupra, Leg, 12. 8 3. 

(3) Seneca's Words are, Nepoſitum reddere res eſt per ſe expetenda, non tamen ſemper reddam, nec quolibet loco, nec qualibet tempore. 
Aiquando nibil intereſt, utrum inficier, an palam reddam. intyebor utilit atem ejus cui redditurus ſum, & nociturum illi depoſitum ne- 


(4) Cicero's Words are, © Neque ſemper depoſita reddenda; fi quis apud te gladium ſana mente depoſuerir, repetat inſaniens, red- 
dere peccatum fit, non reddere officium. Quid? fi is, qui apud te pecuniam depoſuerit, bellum inferat Patriæ, reddaſne Depoſi- 
am Non credo; facies enim contra Rem publicam, quæ debet eſſe cariſſima. Plato explaining that Maxim of Simonides, That 

Juſtice conſiſts in rendring to every Man his Due, ſavs, A Thing entruſted, is due ro him of whom we hold it; yet we ought. 
not to reſtore it to him, if he be not in his Senſes ; becauſe among Men, who are not Enemies, this is not to render a Mau his 

due, when it may tend to the Prejudice both of the Giver and Receiver. His Words are, Ti gis x7' Emmovidlu, X- ſolſa, op90s 
, el Iixzroowns ; O (nd" 63) 78 T s pdiva ixdrw ard id bye j, Ni. n 072 & TET0 AeYely ire 
W457! ty outs, 72, Tor Tagard]aFtuiye hꝙö dd, wil c, dTATEY]1t ,a, xaiTUYe GOaAo HOY Ts TETO Covy 0 fh 
* glaorg ele.) pena 769 oA dyably wir 72 gr, xaxy 3 pnder. Mar de lw , Y, 571 & 74 se- 
ET Smdlilwoty, os ay T0 Xevo ior daodbs magaxalaveulo, id i Smdoots, Y 1 Aides BAaCoes yarn), pine!) Gow, 6, Te 
Wu troy x) 6 Sides. De Republ. I. 1. t. 2. This remarkable Authority may be added to what Mr. 


in his Probabil. 


() The Words of the Digeſts are, Si depoſuero apud te, ut poſt mortem tuam reddas, & tecum & cum herede tus, poſſum depoſiti 
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ele, peſſum enim mutare voluntatem, & ante mortem tuum depoſitum repetere. But this hinders nor, but that we may refuſe to re- 
urn co our Truſt, unleſs he who put it into our Hands order d it to be given to ſome third Perſon, aſter a certain Term of Time. 
4 for Example, If any one command us to deliver ſuch and ſuch a Thing to his Heir after his Death, unleſs he be debauch'd. And 
| tis Rec ny allow what Quintilian hath ſaid here. For as for the Perſon who hath entruſted us, we cann't lawfully reſuſe to deliver it at 
| veſt, | | 
4 (5.) The Words of the Digeſt are, „ Sed is, [apud quem rem aliquam deponimus] etiamſi negligenter rem cuſtoditam amiſerit 
lecutus eſt ; quia enim non ſua gratia accipit, ſed ejus & quo accipit, in eo ſolo tenetur, fi quid dolo perierit. Negligentiz vero 
i; Jomine ideo non tenetur, quia qui negligenti amico rem cuſtodiendam committit, de ſe queri debet, magnam tamen negligent iam 
Placuir in doli crimine A. 44. f. 7. De Obligat. & AAion. Leg. 1. S5. Quod Nerva dicerer, latiorem culpam dolum eſſe, Pro- 
culo diſplicebat, mihi veriſſimum vide:ur ; nam etſi quis non ad eum modum, que mhominum natura deſiderat, diligens eſt, niſi ta- 
5 * ad ſuum modum curam in depoſito præſtat, fraude non caret; nec enim falvd fide minorem iis quam ſuis rebus diligentiam præ- 


1 4 © 9t without Reaſon that the Roman Lawyers, who require of a Proctor the greateſt Exactneſs, make not a Herſon en- 
0 e Thuswerabie for the moſt groſs Negligence: For a Contratt of Commiſſion is not made more for the Intereſt of a Proctor, 
* oy ng entruſted of rhe Perſon to whom it is entruſted ; for a Truſt is a kind of Proctorſhip, by which a certain Perſon is ob- 
. = e keep what he is entruſted with. It is true, that in both theſe Contracts we oughr-ro' rake the greateſt Care and Exact- 

mo vCh we are capable of, i. e. as 1 have explained ir above, as..much as we would have for our own Intereſts, about things we 
þ ke. 152 The Laws of Society and Neceſſity of Commerce engage us to it; ſo that any Man who leaves his Goods in the 
4 Trat: det another may expect it. If the Truſtee will not do all he can for him that depends on him, he ought to refuſe the 
15 but ſince he willingly accepts it, tis juſt chat he ſhould take the ſame Care which he wauld readily do in his own Caſe. 


% . lib. 16. t. 3. Depoſiti 3 4 A 5 3 
1 0 3 Zo epoſiti, &c. 1 + I+ princ. ſ. 8. b Vid. Inſtit. J. 3. c. 15. J. 12. ſ. 3. D. depoſiti, ubi 1 F. 
| ww REIT : 2 Noach. 8 (d) Cicero Offic. LS. 19 0. (e) Vid. Sen. >. Benef. l. 4. c. 10. (H Vid. Aa 
. 1, „45, 49+ D. depoſitt, D 245. 5) Add. Val. Max. 1. 7. c. 3. 1. 5. inter externa. ) Vid. lib. 44. 
F rin ed (8) Declam. 243. (h) Add. Val. Max. I. 7. c. 3. f. 5. inter (1) Vid. lib. 44 


Nun | quires 


Th it,“ J. 16. t. 3. Depoſit i, Kc. Leg. 32. Mr. Thomaſius, in his Diſcourſe De culp. præſt. in Contrad. c. 1. S 42. obſerves very well, 
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uires it, as if it be very valuable, or if one's whole 
— depends upon it (2). Which Carefulneſs 
docs not conſiſt in having it Day and Night before our 
Eyes, but that we lay it up in the ſateſt Place we can, 
and where it is likely to receive leaſt Damage. And 
therefore although I ſatisfy the Laws of Friendſhip, 
] take the ſame Care of my Friend's Goods as I do 
of my own, nor can any one, in Modeſty deſire more; 
yet it is fit, when I cannot ſave both, that I neglect my 
own; if of little worth, to preſerve my Friends that 
is more valuable; for Inſtance, in a Fire, I ought. to 
preſerve! a Cheſt of Gold and othey precious Fhings, 
or. full of Deeds and Writings of Moment, rather 
than ſome of my own- poor Houfhold-Kvft. But then 
the Deponent will be obliged to pay ane the Value of 
thoſe things which I ſuffered to periſh for the Pre- 
ſervation of his, as well as other Expences and Loſſes 
received upon the Account of the Charge. But if a 
Man ſhould prefer the Preſervation of his own mean 
Goods to che more valuable Charge of his Friend ( it 
ir has not been covenanted to the contrary) he can be 
thought only to have (8) violated the Laws of Friendſhip 
and Good · nature and cannot be forced to make good the 
Value of the Thing; for he is no Gainer by it, and the 
Intermiſſion of Ads of Friendthip and good Nature does 
not oblige to the Reſtitution of what Loſſes may happen 
thereupon. But the Reaſon why the Roman Lawyers 
require a leſs Degtee of Diligence in a Charge than 
in a Cmmiſſion, is, becauſe the latter is managed by 
our own peculiar Act, and which therefore we have in 
our own Power to direct in every little Circumſtance 
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of it. But, in the fo7wer, no body defires that | 
ſhould be obliged to fit up, and watch by my Charg 
Night and Day, it being enough it 1 lay t up in ; 
convenient Place, and never view it, unleſs when 

5 Occafion requires, as I uſe to do with ak 

hings of my ran | 

it be ſtolen from him, he ſhall mae neftirution unto th, 
Owner thereof. Grotius adds this. Gloſs, Provided i 
be by palpable Neglgence, whic ſ does not much difiey 


from Knavery (1. iN. 
It may bear a: Queſtion, Nherler tbe'Truftee my 


a je of the Thing enrrufied with him? Towhih 
E anſwer, That if the Charge can poſkably receive 
ny Damage in the Uſe, he dught not to doit without 
the Owners Conſem. Scævola in Gellint, J. 7. C1 
He rhat uſesa Thing that was ſimply committed 6 
his keeping, or puts it to other Ules than the Ou 
er gave him leave, is guilty of Theft (11). Hut i 
the Thing be never the worſe for being us d, as f! 
fhould lay a Silver Cup föt Ornament on the Side 
board, or make ſome uſe of it for the Entertainmet 
of ſome extraordinary Gueſt, 1 don t ſee any Hanm in 
this, provided the Owner is not particularly concen. 
ed that no Body ſhould ſee it, and the'Þ7uflee knows 
that he is to ſtand to whatever Niſque it may run by 
being ſo us d. But when the Owncr has lock d cr 
ſeal'd up the Charge, we ought not, upon day Accoun, 
to 2 it (6). Nay, a conſumable Commodity gina 
in Charge, altho' neither lock d nor feal'd vp; my 
not be made uſe of by the Fruſtes (x 23, unleſs hel: 
able to reſtore the ſane in Quantity and Quality = 
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25 3 Of Gainful Contracts in particular. Book V. 


To the Law in Exod. 22. 17. J 


d, for he ſays, Me do no: offend 


whoſe Bufineſs we have voluntarily taken in hand, or Goods to 8 begers a tacit Exception, which may not take place; but 
y 


themſelves, to attend another Man's, that I have undertaken ; ar leaſt, I am not exprefly engaged to ſuch a Preference, ot the Ni- 
ture ot che Thing itſelf doth not require it neceſſarily. Nor are we any more obliged in Rigour ro fave what is comulitted to out 
Charge, to the Damage of a Thing of leſs Value that belongs to us; for beſides that, whatever Difproportion there may be, if we 
coniider the Things in themſelves, what is of leſs Value, may be of greater Worth to the Truftce than the other is to Him that has 
entruſted it to him. He may have ſometimes a very great Occafion for the Thing he muſt ſacrifice, or he may fer a great Eſteem on 
it for ſome particular Reaton, or the Loſs cann't eaſily be made good. As therefore we do nor commonly engage to do all we 
can tor the Security of our Truſt, inalmuch as at the fame time we do not think of the Preſervation of our Gn Goods, we ate. 
nor, properly ſpeaking, in Rigour obliged to ſuffer the Loſs ot any Thing that belongs to us for this Reaſon only, becaule it s ot 
leſs Value than that Which we have in our keeping. To this we may add, that in the Trouble into which we fall by an unforeſeen 
Accident, we have not ſo much Preſence of Mind, for the moſt part, as to confider what Things are beſt worth ſaving, ot E. 
ſhall have time cnough to ſave this or that. We generally run to that which comes firſt into our Mind; and as it is natural to claink 
of our own more than of another's Goods, no Man can think it an Injury, if we prefer the Prefervarion of our own Goods, 
of Jeſs Value, before that of another's. It is alſo very often hard to know whether we can preſerve our Truſt, rho* we negleck our 
own Goods. I conclude, All muſt be left to the Conſcienee and Friendſhip of the Truſtec. N | . 
(9) Bur ſays Mr, Thomaſius, ubi ſupra, $43. As there are divers ſorts of Affairs which require a different Care, and more of el 
* Application on rhe part of rhe Proctors; ſo there are divets ſotts of Truſts, which muſt be differently kept, and with more o els 
Warchtulnets, One tort ot Care we muſt have of an Houſe, another of a Slave or Domeſtick Servant, another. ot 4 Jewel, % 
* lome other precious Thing, another of ſuch things as are not portable; and therefore we are ſarisfy'd to place chem ina Cole 
"I ſome ſuch Place, &4c ſo that tis not true to Jpeak generally and without Reſtriftion. 'Tis ſufficient to put a Thing 183 ©” 
vement Place; and when that's done, we cann't any more conclude that a Truftee is only anſwcrable for his Knavet) and gras 
* Negligence, thau we may inter, for the ſame Reafon, that the Seller, before the Delivery at his Goods, is alſo reſponſible for ls 
* knavery, and the fame Degree of Negligence, and nothing elfe.“ | has NM 
(10) Mr. Le Clerc fully thews, by the Connexion of the Diſcourſe, that it is underſtood that the Theft was committed either i 
the Sight, or with the Knowledge of the Truſtee. | = 
(11) The Word; are, Sive 7s apud quem yes depoſita eſt e re utatuy - - - furtum committit. | (ir 
(12) Mr. Szrys Deciſion upon a Cate which he propounds in his Treatiſe of Friendſhip, appears a little roo ſevere, Tot tc, 4 
* very ſour. I amy not afraid to ſay (theſe are bis Words) that he, to whom a Thoutand Livres are entruſted, may not make * 
them co fave the Life of his Friend, who is fallen into the Hands of Thieves, who threaten to take it away, if that Sum * 
: paid by a certain time. This is a Cafe, in which we ought to forget that we have any Truſt, becauſe in having ©. 
© Sum entruſted to us, tis as if we had none: For it is not hwful for us either to open or force the Cheſt where it 15+ 
we dare to do it, we commit no lefs Crime than it we broke open our Neighbour's Houſe, and took that Sum; the ca un 
© TENTE is, that the Law puniſhing chis laſt with Death, and raking no Notice of the other, leaves our Puniſhment 60 1 
* cho, in the main, tis the ſame ching. The Sum entruſted, is in the Hands of the perſon truſted, not as in his Houſe, but re 4 
* Houle to whom it belongs; and ſa when-the Truſtee makes uſe of it, he ſteals ir no leſs than if it, were not entruſted co 


(x) Add, Ambr. Off. ]. 2. E. 29. | (50 Add. lid. 16. d. 3. 1. t. , 36. D. depoſit. we. WET iS. - 
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Of Gainful Contracts in particular. 
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and: For we are often in ſo great want of ſuch ſort 
of things that we cannot part with them on any Terms. 

ly, 
__ ſhould difown a Charge, which the Deponent, 
in Diſtreſs, had repoſed with him, as being in dan 
of Fire, Shipwreck, Tumult, or ſuch like, ſhould be 
574 double; for ſuch inhuman Villany deſerves to be 
ſeverely (13) puniſhed, which does not ſcruple to make 
a Gain of thoſe Men who are the Objects of Com- 
paſnon. Vid. 1. 1. . 1, 2, 4. D. depofiti, d. I. Quintilian, 
Decl. 2 45. adds, A Charge ought to be reſtored the 
« ſhoner for being deliver d ſecretly and without 
« Proof? Add Exod. 22. 7, 8, 9. Lev. 6. 2, Cc. 
Nay, I think it a worſe Crime to diſown or with- 
hold a Charge, than to commit a Robbery ; for here 
only Juſtice and Property are violate, but there Friend- 


tis well ordained in the Roman Law, that who- 


* . * 


tenuate the Crime, that the Truſtee, having the Charge 
put into his Hands, has an Opportunity of playing 
the Knave (which is otherwiſe tempting enough) laid 


in his Way; whereas the Thief has no ſuch Tempta- 


ger tion, but of his own Accord ſeizes upon other Mens 


Goods, and, which is more, breaks in upon that com- 
mon Security which makes every Man's Houſe his 
lateſt Santluary. Nor is a Guardian guilty of a lets 
heinous Crime, who debauches an Orphan committed 
to his T7»ff, and received into his Houſe (6). 

Since the Keeping only is given gratis, it is plain 
that all the Expences laid out upon the Charge ought 
to be repaid. Upon which Ground it is rightly de- 
clared in the Digeſts (c), Thar if a Charge be receiv- 
ed at Alia, 70 be reſtor d at Rome, it muſt be at the 
Expence of the Owner, not of the Truſtee: 


ſhip and Good-nature too ſuffer (a). Nor does it ex- 


2 — 


„ 
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© he took it out of the Houſe of the true Proprietor. Pag. 125, &c. This Author does not diſtinguiſh whether he be able or not 
to pay the Sum entruſted to him, which he made uſe of to ſave the Life of his Friend; all that he ſays tends only to prove, that, 
et the Reaſon be never ſo important and preſſing, for Which the Thing entruſted is made uſe of, he is guilty. of Theft for this a- 
lone, that he made uſe of what he had in keeping. But this is one of the Caſes of Neceſſity, which are above the common Rules, 
and whoſe Exception is included in all Engagements. Whatever a Man can do tor himſelf, that he can certainly do in the like Cir- 
cumſtances for his Friend, who is his ſecond ſelf and we ought to have ſuch a good Opinion of him who truſts us, as to belicve 
chat he would lend us his Money for that Uſe freely, and ſo he may be thought tacitly to conſent to it. I proceed farther, and 
ſay, That ſuppoſing the Sum depoſited be inconſiderable, in reſpect of the Eſtate of him to whom it belongs, I cann't fee bur 
that it may be made uſe of to ſave the Life of a Man and a Friend, tho* we do not think him rich enough ro pay ſo great a Sum 
under a Jong time, if ever. If it be allowable, as I have prov'd above, J. 2.c. 6. not only to take the Goods of another, bur alſo rg 
run the Hazard of one's Life to preſerve his, is it not much more excuſable to take the Liberty - of diſpoſing of a Thing truſted to 
us, in ſuch a preſſing Neceſſity of a Friend? And yet there is a great deal of Difference between this Action and that of a Man 
who robs to ſave his Friend, for this laſt commits a manifeſt Violence and Injuſtice, whereas the other only makes uſe of the Op- 
rtunity that Providence has given him, where he may preſume upon the Conſent of him who has committed that Money to his 
— It is much like, as it a Man, being purſu d by his Enemies or Thieves, takes the firit Horſe he lights of ro make his 
Eſcape, tho? the Maſter is neither preſent. nor knows it. | | | 
(13) The Words of the Digeſts are, Pretor ait, quod neque tumultus, neque incendii, neque ruine, neque naufragii causd depoſitum ſit, 


in ſimplum, ex earum autem rerum, que ſupra comprehenſæ ſunt in ipſum in duplum - - cum extante neceſſitate deponat, creſcit per- 
fig crimen. | 


(a) In Piſidia the Breach of this Duty was Capital, Nicolaus Damaſcenus. 


(b) Add. Ariſt. Prob. Seft. 29. Qu. 2 & 6. Allo. 1. 
. 2. & 67. princ. D. de furtis. (c) Lib. 16. t. 3. l. 12. princ. D. depoſiti. 8 | 


CHAP. V. 


Of Chargeable Contradts in particular; and, Fir, of Bartering, | 


I. Of Exchanging or Bartering. 1 J f 

II. When a Contra of Buying and Selling 1s compleat. 
III. of the Loſs or Gain of a Thing ſold. _ 

IV. of Agreements commonly join d with Sale g. 


F Chargeable Contrafs, Bartering is deſervedly 
oy eſteem d the Chief; for in Days of Yore (1), 
3 Money was found out, there was no other 
: del of maintaining Commerce. The Dytch made 

a the ſimple and ancient way of Bartering Com- 
9 casties, Vid. Tacit. de Morib. Germ. c. 5. (a). Now 
mach % may be made two ways; either the Com- 
of les may be valued for Money, and then, inſtead 


zoney, exchanged for one another; ot the Com- 


— — 


* 


Buying and Selling. 


V. What the Buyer ought to perform to the Seller, and 
e contra. | 


VI. Of Bayinę in e and Expec tation. 
vi ng in Hop peftati 


olies. 


modities may be immediately compar'd together. 


The firſt ſort is, in a manner, Buying and Selling, for 
here the Things are rated according to their Prices on 
both Sides; which ſort of Bartering is, at this Day 
very trequent. 

And therefore there is no Reaſon to conclude that 
pure Bartering was in uſe at the time of the Trojan 
War, as moſt dp from that Paſſage in Homer, IIiad. 
1. v. 472. 


(1) See about this Diſpute Mr. Gravi 
(a) See Grot. B. 2. c. 12. l. 3. n. 3. 
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Mr. Barbeyracs NOTES on Chap. 5.5 1. 
na, Profeſſor of Law at Rome, his Origines Juris Civilis, l. 2. p. 249, Cc. 
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Of Chargeable Contratts in particular ; and Book V. 
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EN d civicovlo ven xojpcorles Axa, 
Ae jutv yarag, "ane o air ew, 
"A3Aot ©) pivots, & of cr t Boxoow, 
"AMet o” dvd egnodeort. 


The Grecian Chiefs their cheerful Bowls prepare, 
And barter Braſs and Steel for ſumptuous Fare. 
Some truck with Slaves or Skins of ſlaughter d Kine, 
And ſome the Ox itſelf exchange for Wine. 


Lins who gain Oxen : But granting that Coix d 


fore Mon 


3 * r — 


reaſon of theit Beauty, received great Preſents from 


their Gallants, were call'd warts dYpwafolas, V, 


was not then known among the Grecians, yet the lj 
of Gold and Silver, by werghr, might poſſibly have 
obtain d in Commerce. Indeed, that many Nation, 
uſed Money before the Trojan War, is plain enow 
from Holy Writ. xd 

This Place of Homer puts me in mind of the Co. 
troverly between Callas and Sabinus (c, M herber, . 


was in uſe, or now, ſince the Uſe of it ; 


For, Pliny (a), I wiſh we could quite lay afide the might be call d Selling, if. v, g. I ſhowld give 1, 
7 a 12 all hr Men Jprak againſt, and for a Coat? Sabinus aſſerted that it was, 8 


which was found out to the Deſtrua c 
How much bappier was it when one thing was exchang'd 
for another ? As (if Homer may be believed) was done 
at the time of the Trojan War : For then, I ſuppoſe, 
Commerce was ſet on Foot for the Convemencies | 

Life. He tells us, That ſome purchas'd with Hides, 
ſome with Iron, others with Plunder : Tho be bimſelf 
was an Admirer of Gold, yet be ſo rated Things, as 
to make Glaucus exchange bis Golden Arms of a hun- 
dred Oxen Price for Diomedes's of nine. Hence it 18 
that the Fines inflifted by the old Laws, confiſied of 
Cattle, even at Rome. Indeed, at this Day, nothing 
is more common than for Soldiers to exchange their 
Booty for other Commodities z for their Booty does 
not always confiſt of Money, and they do not ſcruple 
to take other Things that come in their way. And 
therefore it does not follow that Money was not in 
Uſe at the Time of the Trojan War, becauſe the Sol- 
diers purchas'd Wine with their Plunder : Nay, there 
is mention made of Talents of Gold in Homer ; for in 
Liad. 1. v. 122. Agamemnon promiſes to give Achilles 
d ina q yeuooto Tahasla, Ten Talents of Gold, & O- 
dyſſ. 9. v. 393. Each of the Pheacian Princes gives U- 
Yes, yeuooto Tdhaylov Tune , A Talent of vene- 
rable Gold. And altho* that Gold in Odyff. v. v. 11. is 
call'd, yeuoos wohudaidanCy, yet it is not probable, 
that all Gold was then wrought, or us d only for Cu 

and ſuch ſort of Veſſels. Nor does it go why Ho- 
mer ſhould give ſuch a Veneration to Gold, if it had not 
been then the Standard- Price of other Things. Beſides, 
worudaidan© may fignify any Materials capable of 
being finely wrought upon. As for Homer's calling 
Glaucus's Golden Arms izaroyCoia, or worth an hun- 
dred Oxen, and Diomedes's Braſs ones, iv-:«aCorn, or 


ion of Mankind. ſage of Homer, as if the Grecian Army had bought 


Wine with Braſs, Iron, and Men; but oli eU does 
not properly ſigniſie to hy Wine, but to procure it by 
any means whatſoever; as among the Latines, paul 
ri, lignari, frumentari, ſignify to forrage, to get Wa 
and Corn by any Method whatſoever (). The other 
Opinion indeed ſeems more feafible, becauſe it is ons 
thing to by, another to_ſell; the Buyer one Man, the 
Seller — the Price one thing, and the Commul. 
9 another; but for the ſame Man to be Buyer ai 

ler, and the ſame Thing both the Commodity and 
Price, ſeems abſurd. But to this we reply what me 
Juſt now {aid of the two ſorts of Bartering, for if 
we ſuppoſe the Things to be firſt rated by Money, the 
Buying will be reciprocal, and therefore not abſurd far 
the ſame Perſon, in a different reſpeR, to be both hi 
er and Seller. 8 

Under the Name of Bartering may be brought the 
reciprocal Donations which commonly paſs betweea 
Friends; which not being a Contract, do not r- 
quire Equality (2). And to this may be refemd the 
changing of Arms between Glaucms and Dromeles d, 
which, for the Inequality, may perhaps be (ti1'd Foo- 
liſhneſs on Glaucus 8 fide, but cannot be call'd Inju- 
ſtice in Diomedes. Maximus Tyr. Diſſert. 23. fays, 
© Glaucus rated his Purchaſe from the Occaſion, not 
according to the real Value.” And again, Dyſert. 24. 
Nor had he that receiv d the Golden Arms more 
© than his Due, nor he that received the Brazen, leß; 
© but both did generouſly ; the Inequality of the Mat- 
ter being made up with the Equality of the Delign 
that each had of obliging the other.“ Add. Iſocr. al 
Nicocl. in princ.. Among the Ryſfans there isa Mar- 
ket for holy Images, which. they do not pretend to 


worth nine Oxen, without doubt he did it, becauſe, in ſe}, but to exchange for Money (e). 


old time, the greateſt Riches conſiſted in Cattle, of 
which Oxen being the chief, becauſe of the abſolute 
Neceſſity of them in Husbandry, it was uſual to refer 
the Price of other Things to them, which common way 
of ſpeaking did not immediately 2 out of uſe, 
after Money had been made the Meaſure of all things. 
And therefore it is obſerv'd (0), that Maidens, who by 


II. But fince Money has been introduc'd, the Con- 
tract of Buying and Selling has been moſt in Uſe (1) 
whereby the Property of a Thing, or ſome Right e 
quivalent to it, is 7 * for a certain Sum o 
ney: And here the firſt Enquiry is, when the Contra 
1 compleated, that nothing remains but that be 

er relinquiſh the Thing, and the Buyer take Po 


| 
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(D of this Opinion the Digeſts ſpeak thus, Sed verior eſt Nervi & Proculi” ſentent ia, hermutatipnem non empt ionen hoe che. 
ut alind eſt vendere, aliud emere, alins emptor, al ius venditer; fic aliud eſt pretium, aliud meræ, quod, in per mut at ione diſcrni non poteft, 


uter emptor, uter venditor ſit, nbi ſupra, 


c xa 


„)., Max. Tyrius's, Greek is, Ovty 38 T4 aeCty]:; xRννeͤ , Ar aaf aA 6 xa’ kN er, AAN Sabres by 


EXE1 snd c 


ale & yang inoragia TH yroun Fin. See Mr. Davis's Notes on it. We may alſo add here, 


the Roman Law an Exchange is 4 Contra withour a Name, for which there lies no Action in Juſtice bur the Delivery of * wy 
exchanged is made on both Sides. See Digeſt. I. 19. t. 4. De rerum permit at ione, and Mr. Daumat 5 Civil Laws in #he * | 


der, Part 1. 1.1. t. 3. 


Mr. Barbeyracs NOTES on 1 
(1) The Words of the Digeſt are, Et ſi quidem pecumam dem, ut rem acci iam, emptio & venditio eff. 


80 we may ſell a Service, 


an Inheritance, a Debt, in a Word, all ſorts of Rights, Names, and Actions. See Digeſt. de hereditate, vel actione vendita, |, 18. t. 4. 


(4) L. 33. c. 1. 
(4) Vid. Hom, II. d. l. 


0) As Dydimus remarks, ad Hom. II. g. v. 236, 
(e) Olearius win. Perſe I. 1. c. 1. 


emp? . 


fi 


(c) Vid. Lib. 18. t. 1. I. 1. D. de amal. 
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Car. V. Firſt, of Bartering, Buying and Selling 


a. ib. 


* 
ſeſpon of it? According to the Roman Laws (2) the the Knowledge of the Thing is always neceſſary for 
Contract is compleated as ſoon as both Sides have a- the determining of the Price; and it is imprudent to 

upon the Price; and then the Bayer can force buy without ſeeing it, where we cannot depend upon 

the Seller to deliver —_— Thing; and the Scaler can the Word of the Mer. | 
oblige rhe Buyer to take it, and to pay down the Price The determining of the Commodity by Weight, 
immediately, or at the Time appointed (a). Meaſute, or Number 1555 is not properly a Condition 
But the Contract may be incompleat, and not ca- of Sale, unleſs the Thing be ſo, as not to ſerve my 
pable of bearing an Action, either upon a general or Turn, but in ſuch a Quantity. However, for putting 
2 particular Account. The Firft is, when the Buyer the Contract in Execution, it is neceſſary to meaſure, 
and the Seller () (3) are not agreed, but ſtill endea- number, or weigh (6); for we cannot otberwiſe ſpe- 
your to bring one another to their own Terms; where cify the Thing, and ſet it apart from thoſe of the 
they are both free to give back and break off the (7) ſame ſort. Nor, without this Meaſuring, can the 
Bargain, having not yet contrated an Obligation, pro- s be deliverd, ot Property transterr d; for J 
vided there be no Deceit nor Deſign in either Party to have no other way of determining what belongs to 
illude the other; which indeed obtains in all Con- me, and whar to the Ser. Sometimes indeed we 
tracts. The Larrer is, when the Bargain turns upon buy at a Lump; and then Meaſuring is only for Ex- 
ſome Conditions (c) (4) either expreſt or underſtood ; iment, not for th 


e rating of the Commodity; for 
as if the Ware is firſt to be ſeen or taſted (d) (5), for 


n that Caſe, the Meaſure does not preceed the De- 
here the Bargain goes upon a Suppoſition that the livery 


z it being one thing to ſell this Veſſel of Wine 
Thing will not only 7 as the Seller had repre- that holds ten Gallons, and another to ſell ten Gallons 
ſented it, but that it will then pleaſe too. For indeed out of this Veſſel (8). 
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(2) Altho the Buyer pays nothing down, nor gives any Earneſt, Eſt autem emptio Juris Gentium, & ides conſenſu prragitur, & 
inter abſentes contr ahi poteſt, & per nuntium & per /iteras, Digeſt. de contrahend Emptione, Leg. 1. & 2. Emptio ( vendit io con- 
abitur ſimulat que de pretio convenerit, quamvis nondum pretium numeratum ſit, ac ne arrha quidem data fuerit, Inſtic. J. 3. t. 24. 
princ, See allo Digeſt. ubi ſupra, Leg. 19, 34. 5 6. & 5 $ 3, 6, 7. Ka 
= (3) As when they have not agreed upon the Price, but only have ſaid, We ſhall well agree, I'll fell it at a reaſonable Price, c. 
T It 1s the ſame, according to the Roman Lawyers, when we ſay, I'll ſell it for what you pleaſe, tor what you think reaſonable, &c. 
Illud conftat imperfetum eſſe negot ium, cum emere valenti pe venditor dicit, &II velis, quanti equum putaveris, quanti æſtimave- 
tis, babebis emptum, Digeſt. ibid, Leg. 35. $1» Some ask, Whether a ſimple Contract to ſell or buy, obliges to any ching by the 
Law of Nature and Nations? Mr. Thomaſius, in his Diſcourſe De Arrhis einptionum, $ 23. denies it abſolutely ; and the Reaſon, ſays 
he, is clear, There is only a looſe Conſent which is come to no Determination, and which gives no Right to him ro whom the 
© Promiſe is made, to demand any thing: For how can he pretend that he hath bought or ſold any thing actually? But if ove has 
do Mind to ſel}, tis eaſy to evade his Promiſe by exacting an enormous Price, or by annexing ſuch Conditions as we think fit; 
* and if one has no Mind to buy, he can as eaſily get off by very ſmall Offers, or by engaging him to very hard Terms. Or how 
ein a Man pretend to be endamaged, ſince there is nefther any Goods fet out, nor Price fixed; and he hath nothing to do 
* bur to declare that he is ready to conclude the Bargain, if he reſolves to go on with it; and to take away all 
* Ground of Complaint, he may thar he has en his Word, and fo lay all the Blame on him that the Bargain is nor 
* compleared ?* But if we will judge of the Thing by the ſole Right of Nature and Nations, I do nor think that any Man can come 
fully into the Sentiments of Mr. Thomaſins. I diſtinguiſh here between an uncertain Promiſe, which neither fi 


. nifies, or engages any 
Man, and a real Promiſe, upon which the Perſon, ro whom it is made, | 


may depend: The firſt ſort may be Gaded after the man- 
der that this able Lawyer hath repreſented, becauſe we have promis d ſo far only as we pleaſe to keep it; and fo he, to whom the 


Promiſe is made, has no Right, but the other ought certainly to be ordered fo, as not to come to Nothing, and the Promiſer can't 


clude it at his own Pleaſure. Let us clear this by an Example; I ſee a Thing uſeful to me in another's Polleſſion, and ask him whe- 
ther he'll ſell it me? He anſwers, Yea. Whereupon 1 go away without 


| ining, or * him to lay it aſide tor me. In this 
Caſe tis plain, that if the Owner of the Goods ſells them to another, 


, refuſes ro ſell them to me afterward, when I come a- 
pain to defire it, he does me no Injury, for he is under no Engagement to me, no otherwife than that we might have agreed, if I 


ad at that inſtant bargained ; bur ſince I neglected it, it is ſo much the worſe for me. And this hath chiefly W when he th at 
declared his Price at that inſtant, is a Trader by Profeſſion, and deals in Things of that Natusc; for we know well, that it we do 
not take ſuch Nen at their Word, when they offer to ſell a Thi ng; by a much greater Reaſon t 


W > 7 AO 


ing at ſuch a Price, we do nothi hey 
are free to ſell, or not, when nothing is ſaid. Bur ſuppoſe that I jay to a Tradeſman by Profeſſion, May I depend upon it that you'll 
ſell me ſuch or ſuch a Thing? And he thereupon poſitively promiſes me that he'll keep it for me, then he tacitly engages that hell 
ſell ir me at a reaſonable Rare, if I deal with him for # Thing whoſe Price often varies, or at the uſual Price, if there be any Rule 
for it; provided that I come ſoon to buy it, or in the time agreed on; for if I let the Time paſs, or, if it were not ſer, I ſtay a long 
time before I come again, the other Contractor is releaſed of his Word, by reaſon of the Occaſions which he may loſe of telling his 
Goods to Advantage; for before this he was not free to tecant, becauſe I might fail of accommodating myſelf elſewhere, 
(4) The Words of the Digeſt are, Conditionales autem venditiones tune perficiuatur, cum impleta fuerit conditio. But this is not 


5 
propriated to a Bargain and Sale only. All ſorts of Agreements follow che fame Rule, Sce what is ſaid above, Lib. 3. c. 4. wed 
lub conditione res venierit, ſay the Roman Law b 


yers, ſi quidem defecerit Conditio, nulla eſt Emptio, ficuti” nec eſt Stipulatio. Be 
l. 18. t. 6, De Periculo & commodo Rei venditæ. Leg 2250 


(5) Guſtis enim ad hoc proficit ut improbare liceat, Digeſt. lib. 18. tit. De contrah. empt. Leg. 5. Difficile autem eſt ut quiſ- 
quam ſic emat, ut ne deguſtet. Ibid. tit, 4. De periculo & commodo ret venditæ, Leg. 4. 1 bp. 1 

8 As for Example: If I buy ſome Cloth for a Suit, and the Piece holds not out ſo many Els as it ought. | | 

7) Si id, quod venierit, appareat, guid, quale, quantum ſit, & pretium, & pure venit, porfedta eſt empt io. Digeſt. De periculo & 
commodo Ret venditæ, Leg. 8. princip. In his que pondere, numero, menſurdve conſt ant, — fj omne vi num, vel oleum, vel frumen- 
Tum, vel argentum quant umc unque eſſet, uno pretio venierit, idem juris eſt, quad in ceteris rebus, Quod ſi vinum itawvenierit, ut in ſingulgs 
amphoras; item cleum ut in ſingulas metretas; item frumentam ut in ſingulos modios, item argent um ut in ſingulas libras certum pretium 
dicerctur, = - - - (9 de his que numero conſtant, ſi pro numero corporum pretium ſit ſtatutum. Sabinus & Caſſins tunc perfici emptionem 
exiſtimant, cum adnumerata, admenſa, adpenſave ſint ; quia venditio ſub hac conditione videtur fieri, nt in ſingulos metretas, & modios, 
© libras, quos, quaſve admenſas eris vel appenderis, Lib. 18. t. 1. De contrah. empr. c. Leg. 35.5 5. 

(8) This is not ap riated to Sales, but to all ſorrs of Agreements. Contractus wenditionum, vel permutationum, vel Donationum, 
Lund int imari ¶ now} ef neceſſarium, dationis etiam Arrbarum, vel alterius cujuſcunque cauſe, | quas tamen] in ſcriptis fieri placuit, tranſ- 

lonam etiam, quas in inftrumento recipi convenit, non aliter wires habere ſancimus, ni ſi inſtrumenta in mundum recepta, ſubſcriptioni- 
buſque partium confirmata, & ſi per tabellionem conſcribantur, etiam ab ipſo completa, & poftremo A partibus abſolut a ſint, Cod. lib. 4. 
7 (a) Add. lib, 19. t. 3. D. de preſcript. verbis, &c. Leg. 5. ſ. 1. Sine pretio nulla venditio eſt. Lib. 18. t. 1. C 1.19. 1. 34. ſ. 3, 6. 
'35- . 1, 3, 6, 7. D. de contrah. empt. &c. 


b) Vid. D. ibid. Leg. 35. . 1. (e) Vid. D. ibid. Leg. 7. ſ. 1. See above in B. 
5 Cb. 8. (4) Vid. D. ubi ſupra. Leg 34. ſ. 5. C9 (e) Vid. D. ubi ſupra. 
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258 OF Cbargeable Contratts in particular; ans Booky Wl Cr 
= Barga Jar, if the Parties(ﬆ), to. the \Buger, (3)-altho" it be nor yet delivery, w MW ann 
Laſtly, the in is incompleat, if the Parties (a), to the Bee, (3) altho it be not yet deliv er d, ors 
particu arly, agree to have peg re Conſent ex- altho. the Seller remains Maſter of it. By Rio 180 
preſt in Writing, and the Writings be not yet finiſhi d. they mean the Accidents tis liable to, from Externy] yet 
ut tis another thing, if this Writing is deſign d on- Injuries, as Theft, Cc. or internal Decay Proceedin 1 
ly for a Help of the (9) Memory, or an Evidence of from natural Cauſes, (% (4). But how can the Dy Paint 
the Thing. What the Hebrews obſerv'd, in relation mage belong to the Buyer, when he is- not yet the {ut 
to this Contract, is curiouſly taken notice of by Se. Owner, whereas the Loſs of a Thing is to the Owner modi 
den, De F. N G. ſecund. Heb. I. 6. c. 1 & 4. Add To which ſome anſwer (5 (c, that that Trite laying one 
a Place of Theoph. in Stobæus, Serm. 42. The Loſs is to the Otoner, is true, hen the Owne j Bayr. 
III. And here we muſt take ſpecial Care to diſtin- oppos d to thoſe who have barely the Uſe and Cuſt Tt 
guiſh between the Conrad :tſe!f, and the Execution dy of the Thing; and not to thoſe who have Right Cart] 
of it. The Contraf is compleated as ſoon as the it, and a Power to. call for it as their own. | Which Selle. 
Commodity and Price is agreed upon, provided there Diſtinction is founded upon this Reaſon, that the By. inter. 
be no Condition added, that can ſuſpend the Obliga- er might, and ought to have immediately taken Po dent 
tion, or any thing elſe, that can leave room for either ſeſſion of the Commodity, and to have paid down th . 
Party to recede from the Bargain; but the Execution Money; which if he had done, it had periſſi d in ö clio 
of the Contract conſiſts in the actual Delivery of the own keeping; and therefore his Delay and Neel; his d 
Money by the Bayer, and of the Commodity by the 2 ought not to turn to the Loſs of the Seller, I Bu 
Seller, It is indeed moſt natural, that as ſoon as the ſides, the Riſque belongs to the Bayer, not only e ſtand: 
Contra is compleated, it ſhould be put in Executi- cauſe he IS the Owner, but becauſe the Seller, afterthe the C 
on; or that as ſoon as the Price is agreed upon, the Completion of the Bargain, in reſpect of the Bye, Deliy 
Buyer ſhould deliver the Money, and receive the Com- is not conſider d as Otoner, but as Truſtee of ſuch Thing 
modity. Which they call Trucking with Ready Mo- particular Commodity, for. which, if. it be loſt with there: 
ney (1). Vid. Plaut. Afin. At. 1. Sc. 3. v.47. As alſo out his Fault, he ought not to be reſponſible. ſtody 
Plato de Leg. 1. 11. in his Commonwealth enacts, (6) But after all, ſince it is the Sellers Buſineß n as co 
That whatſoever is bought and ſold, be done in ſuch give the Bayer Poſſeſſion, if he has not diſcharged th pect. 
© 2 certain Place of the Forum, the Seller delivering Duty, I do not ſee why he, rather than the cher, ſhoul attene 
the Commodity, and the Buyer paying down the not ſtand to the Loſs of it. For the Anſwer, Tha them 
Price immediately.” Perſon, having promisd any certain Thing, does 1 as a 
But when there is ſome time between the Completi- ſtand oblig d in caſe the Thing be loft, does not come i free 
on of the Bargain and the . Thing; it to our Caſe (d): For there the other Party was In w} 
may be demanded to whom the ge, or the Pro- have gain'd the things gratis; and it would be hat to be 
fit of the Commodity belongs in the mean time, to and unjuſt for a Man that had promiſed a ceri than 
the Buyer, or to the Seller? (2) Tis well known Species, upon the Loſs of it, to be bound to make good . 
that the Roman Law, as ſoon as ever the Bargain is the Value. But in ſuch Dealings, as admit of no L 
compleated, imputes the Riſque of the Commodity titude, the Caſe is altered; for why ſhould the Byer NY 
tit. 21. De fide inſtrumentorum, Cc. Leg. 18. See Inſtitut, J. 3. t. 24. De Emptione & Venditione prince, We ought to obſerve that inthis 2 
8, alcho' the Author pretends only to relate the Determinations of the Civil Law, he ſo mixes his own Notions with theirs, which he 1 4 
endeavours to rectify and reduce to the Simplicity of the Law of Nature, that *cis not poſſible to diſintangle them in a Tranſlation. (8 ) 
(9) This is commonly preſumed till che contrary appear. Fiunt enim de his | obligationibus que conſenſu contrahunt ur] ſcriptus a ic at 2 
quod actum eſt per eas facilius probari poſſit, & ſine bis autem valet, quod aftum eſt, ſi habeat probationem, ſicut & nuptie ſunt, lies the By 
teſtatio ſine ſcriptis ſit habita. Digeſt. lib. 22. tit. 4, de fide inſtrumentorum, (Fc. | tem no 
| Mr. ak; os NOTES on 83. eit. 6. 
(1) This is what is called Greca fide mercari. See Plaut, Cc. as in (f) p. 392. | | Right, 
(2) The Words of the Law are, Quum autem emptio & venditio contratt ft - = - periculum rej vendite ſtatim ad emptorem hl. aon eff. 
tinet, tamet ſi ea res tradita emptori non fit. Itaque ft homo mortuus ſit, vel aliqua parte corporis leſus ſit, aut ædes tote, aut dliqua ex aut vet 
parte, incendio conſumptæ fuerint, aut fundus vi fluminis tot us, vel aliqua ex parte ablatus ſit, ſrve etiam inundatione aque, vel I But it 
turbine de jectis, longe minor, aut deterior eſſe cæperit, emptoris damnum eſt, cui neceſſe eſt, licet rem non“ fuerit nactus, pretiun ſolvere. Pauls, 
Nuicquid enim ſine dolo & culpà venditoris accidit, in eo venditor ſecurus eſt. Inſtit. lib 3. tit. 24. $ 3. The Negligence for which tie with | 
Seller is reſponſible, if there be no Cheat, is, what the Roman Lawyers call a ſmall Fault, which is oppos'd to the Care which a go:d to abſ 
Maſter of a Family commonly has of his own Affairs; for they require ſuch a Degree of Exactneſs in all Contracts as may be 0 ch. 4. 
the Advantage of both Parties. Si nibil appareat conveniſſe, talis cuſtodia de ſideranda eſt à venditore, qualis bonus Paterfamilias 10 (9) 
rebus adhibet, quam fi preſtiterit, & tamen rem perdidit, ſecurus eſſe debet. Digeſt. lib. 18. tit. 1. De contrah. empt. Leg. 35: + be ſol 
Sed ubi utriuſque utilitas vertitur, ut in empto, ut in locato, ut in dote, ut in ſocietate, & dolus, & culpa praſtatur. Lib. 23. tit. 9 _ emptor; 


Diſtin&ion about the Advantage, which accrues by a Contract, either to each of the Parties only, or to both rogether, I * | 
that the Seller, and every other Perſon, who is engaged expreſly or tacitly to preſerve a Thing that belongs to another, in any (1) 


is reſponſible for whatever happens, if he has not done as much as he could or would for himſelf, and his own Intereſts, n. —_— 
which he values moſt. | 314 0 4957] 1 v = non. 
) Yea, when he has delivered it, provided he has not received the Payment, or given Credit, or taken ſome Pawn, or deck: 17 0 
ed a Security. Sane qui nondum rem emptori tradidit, adbut ipſe dominus eſt, Inſtitut. ib. See alſo Lib. 2. tit. 1. De diviſion!” wn, $ " abe 4 
(4) Res domino perit, ſay the Lawyers; a Maxim taken our of this Law of the Code, Lib. 1. tit. 24. De pignorat iti lone, Leb.! ” 
Pignus in bonis debitoribus permanere, ideoque ipſi perire in dubium non venit. | ER i Con 8) 
(s) In Mr. Hertius's Edition theſe Words are inſerted here, This hath not Place but in Contracts, wherein one of * 1 : (4 | 
* rraQtors hath in his Hands the thing chat belongs to another, and not in theſe, wherein one of the Contractors owes rhe Breach 6 (4) 
b conn cons in ſpecie. Or, as others expreſs ic, the Loſs is the Owner's, when, (c. The Engliſh Tranſlator has ache . _ 
oKUPPLLg u. ner TRE 8 Ni. 
(5) We may add here what Cxjacius, and ſome other Lawyers affirm, that, according to the Roman Law, all Accidents be: 6 = 
Delivery, muſt fall upon che Seller. See Cujacius upon Leg. 33. of the Digeſts. Tit. locati condu#i, in his Treatiſe ad African 510 4 te ; 
8. Mr. Van Eck, Profeſſor at Utrecht, obſerves in his Principia Furis Civ. under the Title, De periculo & commodo Ye! vendita, (a, | ret 
Thar rhe Learned cann'r reconcile this Law, with the common Opinion ; and as for himſelf, he declares freely, that he | mie 
without any Injury to the Roman Lawyers Reputation, that they never were perfectly agreed about that Matter. &c. 15 Goods? 
(a) This ner only reſpects Contracts of Selling, but likewiſe all other Compacts, Vid. C. lib. 4. t. 21. De fide inſtruments” ) id. ( 7 
17. Vid. Inſtit. lib. 3. t. 24. De empt ione & venditione princip. (b) Vid. d. tit. de peric & commod. rei vendita. 8 lib, 39 . 3 
lib. 4. t. 24. De Pigneratitia actione, Leg. 9. (4) According to lib. 45. t. 1. leg. 33. J. 8g. J. 7. D. de verb. oblige ot ye 11 


2. J. 30. J. 4. D. ad L. Falcid, in fine, & lib. 4. t. 3. Leg. 18. .. 3. D. de dolo malo. 
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who has not yet had the Delivery made him accord. 
ing to the Contract, be deprived of the Goods, and 
yet pay the Seller the Price of them (@) | 
e belt Way to diſcover natural Equity, in this 
Point, is to diftioguith wherher the Delay, was ab- 
ſolutely neceſſaty, (7) for the Delivery of the Com- 
modity 4 or only occaſion d through the Default of 
one of the Parties; and if occalioned, Whether by the 
Bayer ot the Seller £ = ll it ont? 
The firlt Caſe may be put thus, ſuppoſe I buy 
Cattle, which at preſent are at ſome diſtance, and the 
Seller in driving them to me, happens to have them 
intercepted by Robbers, Wolves, or ſome other Acci- 
dent: in this caſe. no doubt the Loſs is the Seller's: 
Where the Delay has not been neceſſary, but oc- 
calion'd by the Seller, (8) then too the Laſs lies at 
his door. **x4 | Ix | An 
But it the Bayer be the Occaſion of it, then he 
{tands to the Los. of it. For the very Moment, that 
the Commodigy. was due, and the deer ready to make 
Delivery of it, the Property paſt to the Buyer, and the 
Thing then began to belong to him only b): And 
theretore, it the Seller out of Kindneſs keeps in Cu- 
ſtody the Goods, which the Beyer did not ſd much 
as commit to him in Truſt, tis unreaſonable to ex- 
peR, that he ſhould ſtanꝗ to the Caſualties that may 
attend them. But in Caſe the Bayer had committed 
them to his Cuſtody, then mult they be look'd upon 
as a Charge, and contequently the Receiver mult: be 
free from whatever Caſualities may happen to them. 
In which Cale, the Delivery of the Commodity ought 
to be made by a Fiction breo;s manus 4 otherwiſe 
than is done in the Loan, or Lerring of à Thing. 


—_— 1 _—_— * 
— — 
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For tliere, by the Delivery we alſenate qur own, but 
here the Allenation is made to ys. Whar has been hete 
fad ot che Damage may be h d to the Gain 
allo (od). N b. Ec . Han Yi: | 9 4 5 
IV. Moreover tis uſnal for this Contra to de 
qualified with the Addition of ſeverul other Pact, ac. 
cording to the Pleaſute of the Contractors, or the 
Law of the Land. In which, the Law of Natitte is 
concern d no farther than that each Party ſtands to 
his Agreement, provided e or unjult is 
contain d in it, and that every Subjeft conform him- 
{elf to the Law of his Country, as he expects to have 
his Contract Valid in gy Thus noting more 8 
mon than to 2 upon Payment of the Money lome- 
time after ey 6f the Thing; and alfo, that the 
Thing [hall not be deer d till ſueh i time; the Proper: 
ty, in the mean time, together with the Gain ot Hazard 
attending it, lying in the Seller 12 . 
Beſides, We frequently praQtife what the Cvilldu, 
call (+) Additio in diem, w ich gives the Seller Leave 
to accept of any i better Bargaih, that ſhall offer it 
telt by ſuch a day. This may be done (3) two ways. 
Firſt, When the Bargain is 5 but upon Con- 
dition that it ſhall be null, if bettet Terms offer them- 
ſelves. Or Secondly; if it de * futuro, 


that it ſhall be a Bargain, if better Offers are not made 


. 
#4.5 


mn In the former caſe, the Property paſſes over to 
the Bayer; in the latter, it remains in the Seller, till 
the-Completion of the Contract. 4 


What they call (4) L Commiffioria makes (5) void 
the Bargain, if the Price be not paid by ſich a Day. 
And in this Cafe, either the Se//er may immediately 
deliver the Goods, and in Default of the Payment, 


8 


the Buyer from the Loſs he has had 

agitur ; hoc eſt, quod rem habere intereſt emptoris, - chm 

flimationem vent; que odo circa ipſam rem conſiſtit. 

non magis quam [i triticum emerit, &c. Dig. lib. 1 9. 
(8) In this Cafe the Lawyers affirm, 


(7) The Roman Lawyers ſay alſo, That in this laſt Caſe the Seller is bound to 


ic. _ * — 1 * 
* „ — 4 10 —_ 


Damages and Gains, i. e. he ought to indi 


r 
* 


emnif 
$ had, or the Proſt he has miſs d of by his Delay. Si res vendita non tradatum, in id quod — 
per venditorem ſteterit, quo minus rem tradat, omnis Wilitas emptoris in a- 
Neque enim ſi pott ex vino (put a) negotiari & lucrum facere, id æſtimandum eſt 
That if one buy Wine, upon Condition that he'll come, and, being meaſured, will draw 
it at a certain Time; the Seller, after the Term, may pour out the Wine, to make uſe of the Hogſheads, | 


ving given Notice to 


the Buyer firſt. Licet autem venditori vel effundere vinum, ſi diem ad metiendum præſtituit, nec intra diem admenſum eft, effundere au- 
tem non ſtatim poterit, priuſquam teſtando denunciet emptori, ut aut tollat vinum, aut ſciat futurum, ut vinum effunderetur. Digeſt, lib. 18, 
it. 6. De periculo aut commodo xci venditæ, Leg. 1.$ 3. It is true, that the Seller is more to be commended, if he ules not his 
Right, but ſells the Wine as well as he can, or buys other Veſſels for his Uſe, to favour the Buyer. Si tamen cum poſſit effundere, 
aon eff undit, laudandiuas eſt pot ius — commodinus eſt autem conduci vaſa nec reddi vinum, niſi quant i con 


'þo | onduxerit, ab emptore reddatur, 
aut vendere vinum bond fide, i. e. quantum ſine ipſius incommodo fieri poteſt, operam dare ut quam minima detrimento fit ea Res emptori. 


But it is doubtleis a Precept of Right, oppoſite to the Rules and Laws praperly ſo called, of which Mr. Noodr treats in his Fulins 
Paulus, c. 10 & 11. The Pctmithon is evidently unjuſt, and yet is not leſs full and entire in the foregoing Words; and it is noted 
with Reaſon, that Grotins did amiſs in placing this Example in the Nutnbet of Things good and innocent, altho' it be commendable 
to abſtain from ir. Interdum enim licere dicitur, id quod ref ex omni parte, piumq; eſt, etiamſi aliud quid fieri poſſit laudabilius, Lib. 3. 
ch. 4. $2. num. 1. Sce F. Samuel. Strykij Tra#. de Jure Liciti ſed non Honeſii, Ch. 2. $ 97, &c. | 1" ART” 
(9) He that ſuffers the Loſs, ought to have the Gain, according to the indiſputable Proverb. If, for Example, a Piece of Ground 
be fold, and a Flood adds ſomething to it, tis the Purchaſer's Gain. Sed & ſi poſt emptionem fundo aliquid per illuvionem acceſſerit, ad 
*mptor1s commodum pertinet: Nam & commodum ejus eſſe debet, cujus periculum eſt. Inſt. Lib. 3. tir. 10, 24. De empt. & vend. 5 3. 


Mr. Barbeyracs NOTES on 5 4. 


(1) The Words ate, Quad ſi fugerit homo, qui veniit aut ſurreptus fuerit, ita ut neque dolus ueque culpa venditoris intervenerit ; ani- 


madvertendum erit, an cultodiam 


| | tod am eiue u ue ad traditienem venditor ſuſceperit. Sane enim ſi ſuſceperit, ad ipſius periculum is caſus pertinet: 
von, ſecurus ejt, Inſtit. ibid. ; | | 


: (2) This is chat the Lawyers tall,” Addictio in diem, of which the Digiſts treat, Lib. 18. tit. 2. and thus define it, In diem addict io 
l 1 fi : — u K eſto tibi emptus, niſi ſi quis intra Kaleiidas Januarias proximgs meliorem conditionem fecerit quo res 4 Domino 

. + I, Mid. | | 
(3) Nam ſi quidem hoc a#um eſt, ut meliore allat& conditione, diſcedatur, erit puræ empt io, que ſub conditione reſoluitur : fin autem 

doc afum eſt, ut perficiatur emptio, niſi melior conditio adferatur, exit emptio conditionalis. | Ibid. Leg. 2. | | | 
(4) Lex Commiſſoria is treated of Digeſt. Lib. 18. tit. 3. this, ** SI AD Diem Petunia ſoluta non fit, ut Fundus inemprus 
„ Mes tea Accipitur, inemptus efſe tundus, fi venditor eum inemptum, eſſe velit, quia id venditoris cauſk caveretur: nam ſi aliter 
N 222 exufta villa in poteſtate eniptoris futurum, ut dando pecuniam inemprum faceret fundum, qui ejus periculo fuiſſet. 
5 f 2 com miſloriam, quæ in venditionibus adjicitur, ſi volet, venditor Cxercebit : non etiam invitus.— Sed ſi fundus re- 
4 9 et, Atifto exiſtimabar, vendicori de his ( fructibus] judicium in emptorem, dandum eſſe: quia nihil penes eum reſidere opor- 
cret ex re, in quam fidem feftelliſſet. Digeſt. ubi ſupra, Leg. 2, 354. 1 * 1 ä 
1100 => 15 to lay, if the Seller think fit, for tis for his Sake, that this Clauſe is added; otherwiſe when a Thing ſo'd with a Com- 
Goode uſe happens to be loſt, it renders the Sale null, ſo as not to pay for it, and ſo the Seller loſes both his Money and 

(4) Ziegler ad Grot, 1. 2 e. 1. for6 (b) Vid. ſupra, ! above i 9 5 

; 2 1» <6 . „ 1. . I. „J. - Goids £5 13 C See above in B. 4. C. 9. ſ. 9. 
40 commodum ejus efſe deber, cujus eſt periculum, Na 1 Fd 3. de empt. Kan (e) Vid. Inſtit. ibid. Vid. Caton. 
raſtica, c. S (ft) Vid. lib. 18. c. 2. I. 2. D. de in diem adit, | "$47 
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Of Chargeable- Contracts in particular; and 


8 
BOOR V 


claim them again with the Emoluament (a): or elſe the 
Goods may be kept in Poſleſhon, till the Payment be 
Actually made: which laſt ſeems to be the ſafeſt Way, 
for generally this Clauſe is deſign d in Favour of the 
Seller, to (G) dave, him from being put to any. Trou- 
die in queſt of: his, Money: Whereas, the Trouble 
would be the ſame, were he to recover his Goods out 
of the Hands of an ill Fay maſtetr ( %. 6 
0) Sometimes too either the Laws of the Land, 
or the Parties themſelves grant one another the Li- 
berty of breaking oft the Bagian (, which is done ſe- 
ver ways ; . a Clauſe is (8) added, 
that upon Tender of the Price at any time, or by ſuch 
a certain Day, the Buyer ſhall be obliged to reſtore 
the Goods to the Seller, or his Heirs (c). And this 
cettain Day may, be expreſs d with a different Deſign, 
either to ſignify the Term, after which the Seller 
may have Power to break of the Bargain: or the 
Term, to which, and not longer, ſuch a Liberty ſhall 
be granted. Where tis obſervable, that as this Power 
of redeeming is deſign d in Favoyr of the Seller, who 
Tometimes upon urgent Occafions, is forc'd to part 
with that which he would not willingly loſe for ever: 
So the fixing a Term to that Power, is in Favour of 
the Buyer; for it is to his Advantage, if he be not 
forc'd to quit the, Poſſeſſion of his Purchaſe in ſome 
ſhort time, to be at length ſure of the Perpetuity of 
it (9). Sometimes too, when the Sale is made in Fa- 
vour of the Seller, the Buyer is ;allow'd the Liberty 
to bring back the Commodity whenever he r 
or at ſuch a certain time, and the Saller is oblig d to 
refund the Money (d). The Emperor Marcta, in 
< want of Money, having ſold all his Imperial -Furni- 
* ture, afterwards gave leave to the Purchaſers, for any 
© of them, to bring back their Purchaſe, and receive 
„ their Money. Jul. Capitol. tl oo ie oo 
Another more eaſy ſort of Redemption, is what they 
call ꝓus wegriutows, or, the Privilege of the firſt Reſu- 


ſulpthat is, if the Buyer be hereafter” diſpos'd to par 
with the Commodity, (10) he muſt let the Selk 
have the fult Refuſal at the ſame Rate he would fell 
it to another. In many Places certain Perſons pretend 
to this Privilege by Law; as the Landlord-in (11) the 
Sale of his Tenant's Stock, the Creditor in his (12 
Debtor's Goods, the Neighbour (13) in the Puch! 
of a neighbouring Farm, (14) any Member in 2 
Thing that belongs to the Society, and the next a Kip 
in the (15) Goods of their Relations, which is 
liarly call'd Retrattzs Gentilitius, or abe Family Fri. 
vilege (16 — D ü | 
Uſual too it is, at the ſelling of Land, to except 
one Spot, and the Uſe of it; as Prodigals, when they 
ſell their "Eſtates, do ſometimes reſerve à Title to 3; 
much as may ſerve for their Grave, to which may 
think Virgil alludes, Ecl. 3. v, 104, 105. IM 


Die quibnein terris, & eris mibimagnis Apollo, 
Tres pateat Cæli ſpatium non amplius ulnad; + 
Tell where the Round of Heaven, which allcontairs, | 
To three ſhort Ells on Earth our Sight teftrains. - | 
Tell that, and riſe Apollo for thy Pains.- 


Thus Mens, when he ſold his Houſe to the Cenſor 
for a Baſilicon, reſerved the Right of one Pillar to 
build upon, that from thence he and his Poſterity 
might ſee the Gladiators that uſed to fight in the 
Forum (e) | | | 
What the Divine Law preſcribes about Re 

tion, may be read in, Lev. XXV. 13, Cc. (/ 
The (17) Reaſon. of which Injunctions was taken 
from the particular Conſtitution of that Conmor- 
wealth founded by Moſes; for his Deſign was 
that' an 1 * Degree of Liberty ſhould flourilh 
amongſt them; to which End, it was necellay 
to hinder any from engroſſing to themſelves fo much 


— 


(5) Or rather we run no Hazard here, whereas the other way there is great Hazard. | i 

(7) Retraftus, ſeu padtum de Retrovendenda, as the Lawyers ſpeak, and our Author ſays, Retrattus comes of the Word retrabm 
which according to the Roman Lawyers ſignifies, to reſume, what has been alienated. See the Digeſts, Iib. 50. tit. 8. De adminiſtra. 
rer. ad Civit. pertinentium. Leg. 9. $ 1. The Cnſtom of Redeeming a Thing ſold, allowed by the Law, is called a Legal Rerratting, 
but that which is done by the Agreement of Parties is a Conventional Retracting. Some think this has a near Relation to a Bargen 
of Pawn, Sce Mr. Thomaſiul's Diſcourſe, Intituled, De uſa practico accurate diſtinctionis inter emptionem cum patto de retrov 


Contractum Pignoratitium. Printed at Hall. in 1707. 


(8) So the Code ſpeaks, © Si fundum parentes tui eà lege vendiderunt; ut ſive ipſi, five hæredes eorum Emptori pretium quando- 
< cunque, vel intra certa tempora obtuliſſent, reſtitueretur; reque parato ſatisfacere conditioni dictæ, hæres emproris uon Pie: 
ut contractus fides ſervetur, actio præſeriptis verbis, vel ex vendito tibi dabitur.” Cod, lib. 4. tit. 54. De pactis inter ent. & ven 


ditorem compoſit is. Leg. 2. ä 


(s) The Words of the Digeſt are, Si convenit, ut res que venit, ſi intra certum tempus diſplicuiſſet, redderetur, ex empto alli eſt, C 
Digeſt. lib.18. tit. 3. De reſcindenda vendit. Cc. Leg. 6. tit. De contrab. empt. Leg. 3. & lib. 21. tit. 1. De Edilitis editto, C. 


Leg. 31. $ 22. 


(10) The Laws is, & Qui fundum vend die, ut eum certà mercede conductum ipſe habeat; vel fi vendat, non alii fed fibi dif 


hat, vel ſimile aliquid paciſcatur: ad complendum id, quod pepigerunt, ex vendito agere poterit.” Digeſt, Iib. 18. fit. 1. 


Empt. Leg. 35. 
(11) So the Code has it, Et fi quidem hoc dominus dare maluerit, 


(12) 


De cont al. 


611) ha & tantam præſtare quantitatem, quantam ipſe revera emphyteuts 
alia . poteſ?, ipſum dominum omni modo hec comparare. Cod. lib. 4. tit. 65. De jure emphyt. Leg. 3. 
n this laſt Caſe, the Creditor, ro whom much is due, muſt be preferred according to the Roman Law, Cum bona 


veniunt deli- 


Toru, in camp. tr ationem ext raner, 2 eus qui creditor cognatujve fit, potior habet ur creditor cognatuſuve : magis tamen creditor, quam 6 
tus; CY inter creditores pot ior is, cui major pecunia debetur. Digeſt. lib. 42. tit. 3. De rebus Auctoritate Judic. > 


Leg. 16. 


| 
(13) See the Greek Novel of Romans called Lecapene, which is abridged by Cujacius, Feud. lib. 5. tit. 15. By 


a Law of weh, 


the Inhabirants of a principal City could not ſell their Poſſefſions to any, bur one of the ſame City, Lib. 11. tit. 55+ Non licere ba 


tatoribus Metrocomie, loca ſua ad extraneum transferre. 


(14) as for Example thoſe that are Legatees in Common. See Cod. lib.'$. tit. 34. De Donationibus, Leg. 34+ 5 2 


Lib. 5. tit. 14. GC. 


G Feuler. 


(15) See che Lau. quoted above Note 12. of this $. and Digeſt. Iib. 4. tit. 3. De Minoribus, &c. Leg. 35. G libs 11. ll. l. me” 


trabend. Emptione. Leg. 62. Princ. 


(17 


(1 5 Here the Quotation out of the Law of Moſes, and what our Author ſays upon ir ought to be placed. r ig more 
For, ſays our Author lower in a Parentheſis, I do not approve the Reaſon alledged by Grot ius upou v. 29. that it & , 1nd 


eie 


to find a Dwelling and Subſiſtance. But Grotius explains here only how one might fell the Fee ſimple of an Houſe in the City; 


not a Country Houſe. 

(4) Vid. lib. 18. t. 3. leg. 5. D. de lege Commiſſor, 
baclis inter empt. & vendit. compoſitis, leg. 2. 
ae creditur. Aſcon. Ped. in Divin, Cicer. c. 16. p. 328. Ed. Grev. 


(6) Vid. I. 2, 3. D. d. t. 
4) Vid. Liv. 1.31. c. 13. 


() Retractus. (e) Vid. C. lib. ey 451 


. — — $ : 
(e) Dade Menianorum nomen ejuſmodi Ire 


( f ) Upon which place (ee Mr. Le Clerc. Land. 


$4. 


but or 


Thing 


has n 


contr; 
enim 
gud g 

(s) 


Exit © 
avlus 
(*) 
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Chap. V. Firſt of Bartering, Buying and Selling. 261 
micht make others diveſted of their Patri- the Contract, and the additional Pacts. The Buyer 
——— on them; for ſo by degrees, Lord is oblig d to pay the Price agreed for at the time ap- 
Fe and (18) Tyranny might be introduc d. The pointed, and to give the Receiver a good Title to it, 
Came End did () Lycurgas propoſe to himſelf, I mean, (1) to pay him with, his own, and not ano- 
when he divided the Territories cf Sparta into ther Man's Money (a). And if he pays another Man's 
25cco Parts : which he diſtributed among the Peo- Money, and it happens to be challeng'd by the 
ple by Lot; and forbad them to encreaſe, diminiſh, Owner, he is oblig d to pay it over again, and as 
ſubdivide, or ſell. Among the Lacedemonians, it was much more as the Receiver loſes, by having it thus 
held unlawful and diſhonourable to ſell Land that had challeng'd. As for the ellen, be is oblig'd (2) 
deen a long time in the Family, eracl. de Pol. to deliver the Goods bargain'd ict with inch Quali- 

Beſides, there is another common way of Selling, ties as the common Nature of Contra ds, or (2) the 
which they call per 228 a mos, dit- 1 cog 112 10 — 1 NF 
ot rated ſeparately, but ſold to- the time appointed (6). it, between the Complo- 
1 mmm tion of. their el and the Delivery of the Goods, 
e Laſtly Things are ſometimes ſo ſold, as to return the Seller ſhould repent, and be deſirous to return the 
again to the Seller after a certain Term of Years, Money with Amends, (4) the Buyer nevertheleſs Is not 
without his being oblig'd to refund the Price. Thus, oblig d to accept it; but may force him to ltand to his 
in Erg/and Gentlemen ſel! their Ground for 30, or 33 Bargain, unleſs in point of Good: nature he be other. 
Years, upon Condition that the Bayer ſhall build upon wiſe perſwaded; but if, through the Default and 
it after ſuch a particular mannet; which fort of Con- Knavery of the Seller, the Delivery cannot be made, 
tract is ſomething like that of Rent ing. the Money together (5) with Damages is to be reſtored, 

V. As for any other Obligations between the Buyer What the Law is, when the Seller is not in the Fault, 
and the Seller, they eaſily appear from the Nature of we have laid above. 


4 as ud. 
ä» 4 3 FLY — 


* 


* lth 


= * 8 A 4 - WP F Oy 4 1 8 


0 mw” 4 p y V 


(18) Our Author here relates a Sale in Groſs, and briefly, per averſion?m, as the Lawyers ſpeak; bur, beſides that he ſpeaks 
ending of it in the beginning of 5 6, we may ſee, that tis not fitly placed here, where he treats, nct of the divers Sorts of 1 
but only of the Terms and Conditions added to à Bargain and Sale, whether by Whole-ſale, or Re-tail. Wherefore I have been bo! 
to leave out this ſhort Period, equally ſuperfluous, and fir to confound our Underſtandings. 


Mr. Barbeyracs NOTES on . 2 | 

(i) Emptor autem nummns venditoris Facere cogitur, Digeſt." lib. 1 9. tir. 1. De actionibus empri, & venditi, Leg. 11. 8 2. See Tod, 
lib. 4. tit. 49. Leg. 7. For want of Payment at the time, the Buyer ought to pay the Intereiſt of his Money, Ex vendito atiq wenditeri 
competit ad ea conſequenda, que ei ab emptore preſtari oportet. Veniunt autem in hoc judicium infra ſcripta : In primis pretium, quantt 
res wenit : item uſure pretii poſt diem traditionis : Nam cum re emptor fruatur, æjuiſſimum eſt eum uſuras pretii pendere; Dig. Lib. 1 3 
: (2) The Interpreters of the Roman Law do not agree here; for ſome think the ſame Tläng ou ht to be delivered, if it be in out 
power; but others affirm, that if we do not put it into the Hands of the Buyer, yet he is diſcharged from paying Damages or 
Incereſt. See Vinnius upon the Inſtitutes, lib. 3. tit; 24. princ, where he recites and confures, ar the lame time, the Reaſons of 
the laſt. . Mr. Van Eck nevertheleſs. rakes their Part, hut obſerves, at the ſame time, in his Principia Juris Civilis, under the Title 
De Aﬀionibus Emęt i & Venditi,$ 9. ' That this Ciſe ought not to give any great, Trouble to the Judges or Lawyers, ecauft 
the Damages and Intereſts may ſurpaſs the Value of the Thing icſelf; and in fo doing it becomes very hard to keep what is fo'd 
up to the Price it was ſold for,” Mr. Thomaſius ſays, * That he fell into this Miſtake | 


miſunderſtanding ſome Laws, where tis 
© ſaid, that the Seller, for want of delivering his Goods, 


ought to bear, the Loſs and Intereſt.” Theſe [Laws ſuppoſe that the 
Thing ſold either cann't be deliver'd, becauſe it is periſhed, or is grown worfe by the Seller's Fault, or that outen not to be de- 
livered, becauſe the Buyer has no Oecaſion for it; as wheh Froviſiohs are not brought in at the Time agreed 


0 110 | ed on, and fo the Buyer 
has no way, but to be contented with reaſonable Damages. Whereupon ſome imagine, tho” improperly, that a Seller has his 
Choice, either to deliver the Goods, or pay Damages and Coſts. See the Diſcourſe, De Pretio affe Fionfs, Cc. c. 2. 5 8. However 


this be, this Choice is directly N to the Natural Intention of 'a Bargain and Sale, and very hurt ful to Commerce. 
3) The Law js, & Ex empto, actione js, qui emit, uritur,; &. in primis ſciendum eſt, in hoc judicio id demum dedudi, quod pra- 
u ffari convenit. Cum enim fic * dei judicium, nihil magis bonæ fidei convenir, quam id præſtari, quod inter contrahentes 
* aQurh eſt: Quod fj nihil convertir, runc ea præſtabuntur, que naturaliter inſane hujus judicii poteſtate. Et imprimis ipſam rem 
« przſtare venditorem oporrer, id eſt, tradere: Quæ res, fi quidem dominus fuir venditor, facit & emptorem dominum. Si non 
© tuir, tantum evictionis nomine venditorem obligat, ſi modo prerium eſt numeratum, aut eo nomine ſatisfaciunt. Digeſt. Lib. 

15. tit. 1.8 2. IIe arnytan e lee 
(4) On'the other Side, the Buyer cann't, unleſs the Seller conſent to it, avoid raking the T hing ſold, and pay for it. Th's 
Conſent is ſo neceſſary by the Roman Law, that unleſs-he will pay double, or can obtain a Reſcript from the Emperor, the orty x 
— cann't be obliged, againſt his Will, to forſake his Bargain, and neitheg the Treaſury, nor Soldiers have any Privil 


here. 
Ve contractu Venditionis & Emptionis jure perfecto, alterutro invito, nullo recedi tempore bong fides patitur; nec ex Reſcripto noſtro, 


. 2 2 b quo 
jure fiſcum noſtrum uti, ſæpe conſtitutum eſt, Quamvis enim duplum afferas pretium emptori, tamen invitus ad re(cindendam ven- 


ditionem urgeri non debet. Cod. Lib. 4. tit. 44. De reſcind. Vendir. Leg. 3 & 6, See Leg. 7, which is a Reſcripr directed to A. A. Mu- 
100/45, and other Soldiers. But as ſometimes Pledges muſt be given (a Circumſtance which our Author ought not to forget) it is 
good to know what Effect they produce. Mr. Thoma ſius hath publiſhed a Diſcourſe on this Subject in 170 


| 2, quoted once before, 
— which is reduced to chis in general. He ſays, © That it belongs to the Seller alone to give Earneſt co 


* | | | mmonly, and they are at 
— ame Time a Proof that the Bargain is made, and a Security ot execuring the Engagements entred into. As to the laſt; either 


they oblige to the Penalty impoſed in Caſe of a Delay, either in the Seller, who delivers not his Goods at the time, ar in the Buyer 


who pays not at the Term fixed; infomuch that the one loſes his Earneſt, and the ather pays double, and yer is no leſs bound to ſtand 
tO his Bargain; or they leave a Liberty to recant, ſo chat a Man is diſcharged from all Loſſes, and this is preſumed in a dubious (+ 
Cale, or when the Parties are orherwile agreed. But if che Bargain be broke by Conſent, he that has received che Earneſt is oblig- 
— reſtore it: But if the Eagagements on both Sides be performed, the Earneſt muſt reſtored or deducted in che Payment. 


* homaſius looks upon it as certain, that Earnelt is neyer given, but when che Market is ended, and the Bargain made, which he 
T. CWS us to a 


gree well wich the Principles of the Roman Law, altho the Interpreters of it uſually draw ocher Concluſions from it. 
2 myſelf to recite what is ſaid in the Inſtitutes. Nam quod arrhe nomine datur, argumentum eſt emptionis & venditions 
N ra 4 — 


Ita tamen impune eis (emptori & venditori) recedere concedimus, niſi jam arrharum nomine aliquid fuerit datum. Hoc 
2 {xbſequato, ſree in ſcriptis, ſroe ſine [criptis venditio celebraza eſt, is qui recuſat adimplere contractum, ſi quidem eſt emptor, perdit 
d ded 


f : Si vero venditor, duplum reſtituere compellitur, licet ſuper arrbis nibil 2 ſit. Lib 3. tit. 24+ Princip. 
x6) The Words of the Digeſts are, Nec videtur woes malus] ſi per eum fattum eſt aut fiet, quo minus fundum emptor poſſide.xt. 
e 


45 * empto actio, non ut wvenditor vacuam poſſeſſionem tradat; cum multis modis accidere poterit, ne tradere poſit, led ut 


: Jus eſtimaretur. Dig. lib. 18. tit. 1. De contr. empr. Leg. 68. $ 2. : | 
(*) Pleat. in Vità (4) Vid P. ib. 19. t. 1. leg. 1 1. ſ. 2. & C. lib. 49. 76 & leg. 13. ſ. 19. D. abi ſup. (b) Lid. l. 11. ſ. I &c. D. de 48. empt. 


(6) But 
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6) But if a Man ele the ſame thing to Two, 
al has as yet deliver d it to neither, without doubt 
the firſt Bargain ought to take place; and much ra- 
ther, if the Thing has been already deliver d to him. 
But yet, in this cale, the knavifh e cer ought ro make 
Satisfaction to the laſt Purchaſer, for whatſoever 
Loſs he is at by being thus diſappointed. But fup- 
poſing the Delivery to have been made to the /a/?, he, 
upon the Grounds of the Civil Law, will be preferr d 
to the other: For he receiv'd the Thing of the Owner, 
upon a juſt Title; and the firſt can have no Action a- 
ainſt him: Not a real one, for he was not yet Ma- 
Fer of the Thing ; nor a perſonal, for no Intercourſe 
had paſled between them: Neither can the Seller have 
any Pretence to revoke the Bargain 4) (0). Grotius 
(c) too, in this Caſe, prefers the Title of the laſt, Be- 
cauſe by the Delivery of the Thing, the Buyer makes over 
all his Right, which is not done by promiſing to ell it. 
But here Grotius does not ſeem to be conſiſtent with 
himſelf ; indeed the Promiſe to ſell is not ſelling, but 
yet he had aſſerted, that the Property is made over 
at the very Moment of Contract, although the Thing 
be not delivered : and therefore after fuch a Sale, no 
Right can remain in the Sz/ler, any further than what 
tends to the Delivery of the Thing into the Hands 
of the Bayer; and conicquently whatever Bargain the 
Seller concludes afterwards, it is null and cannot ſtand 
in Prejudice of him, who before has got a Right to 
it. And this being granted, I queſtion whether rhe 
favourable Plea of Poſleſſion, thus unjuſtly acquired, 
can always hurt the Title of the firſt Purchaſer. 
Moreover, fince a Man does not loſe his Right in a 
Thing by being deprived of the Poſſeſſion of it, and 
ſince a Man may honeſtly come by the Poſſeſſion of 
another's Goods; if therefore, ſuch a Pofleflor el 
a Thing to a third Perſon, he does not extinguiſh the 
Right of the Owner; nor can he transfer to another 
a better Title than (7) he had himſelf. And there- 
fore, although the Deſign of the Buyer be to acquire 
a Property in the Thing, yet fince the Thing, which is 
thus ſold, either ignorantly or defignedly, is another 
Man's, it is as much as can be expected, if the Seller 
(8) gives the Buyer free Poſſeſſion, and puts him in 
Power of uſing it, and bears him harmleſs, (9) if his 
Title be diſputed (d). | 
II. There is alſo a peculiar ſort of Sale, where the 
Purchaſe is no certain Thing, but Hope and Expetta- 
tion only, on which, by Agreement of the Parties, a 
Price is laid. Nor is there (1) any Default in this ſort 


of Sale altho' afterward the Thing ha to be 4; 
bove; or below the Price. The fame obtains at 4, 
ions, and where Things of different Prices are 1914 
altogether (2) ata Lump: tor all ſuch ſort of Barga 
have ſomething (3) of Chance in them (e): Such 3 
was the Caſt ot a Net (7), bought of the Milefimn 
(2) Fiſher-men, which occaſioned a famous Suit bh. 
tween the Fiſher- men and the Buyer of the Caſt , 4, 
they having drawn out a golden Table in their Net, th 
Buyer claim d it as his, tor that he had bought wi.,. 
ever ſhould be taken, or the Fortune of the Cj. 
whereas the Fiſher-men, on the other ſide, contendei 
that the Bargain had regard only to what Fiſh ſhoyl4 
be caught. And indeed they ſeem to have been in th; 
right, for in explaining any Contract we ought ty 
confider the Intent of the ContraQtors; and here 7; 
evident, they had no Thoughts of Gold, but of Fj 
only: nor does it make for the Bryyer that it ag: 
Purchaſe of Chance; for that was only defign'd v 
extend to the 3 of Fiſh, and not to any Thin 
elſe, which by great Fortune might come to the Ne, 
And therefore the Table ought to be look d upon zs: 
Treaſure found by Chance. © © 

As for the Decifion of the Oracle, which ,adjudeet 
it to the wiſeſt, that Fay ſavour'd of the (4) Craty 
Covetouſneſs of the Prieſts, who thereby bid fait fe 
the procuring ſuch a glorious Prey to themſelyts 
For what Mortal would arrogate to himſelf the Tilt 
of the Wifeſt Alan. According to that of Sophu! 
Antigone. 257. Edit. H. 24 All Prieſts are greedy 
of Gain. See Val. Max. I. 4. c. 1.1. 7. inter extern. 
Mornac. ad. 1. 12. D. de att. empr. &c. 

VII. In this place ſomething may be expected to te 
ſaid concerning Monopelies, Whether any, or all of then 
be againſt the Law 2 or no? For tis an odious 
Name and the Laws of many States brand it grievoully. 
But here we muſt exempt ſeveral Things from the ini 
dious Title of Monopolies, which indeed are not ſuch, For 
ſure tis prohibited by no Law, nor can it come underthe 
Name of a Monopoly, if only one Man, in any Town, ha 
got the way of making ſome ſort of Manutatture, r 
if one Man only has got ſuch a ſort of Grain in hs 
Ground, or it ſome certain Commodity be the Fro 
duce only of one particular Country. * Since there 
js no ſuch Produce of Alume in any other Count!y, 
* which yet is of great Uſe, it is not to be wo 
* at, that the 1 „0 have the Monoply of i- and 
* ſetting what Prices they pleaſe upon it, make 
Returns. Diod. Sic. I. 5. c. 10. p. 293. Ed. Rb. 


—— — 


rr 


= i 


one, Leg. 9. $4. 


(6) So the Code tells us, Quotiens duobus in ſolidum pr edium diſtrahitur jure: manifeſti juris eſt, eum cui priori traditum eſt, in — 
nendo daminio eſſe pot iore m. Cod. lib. 3. tit. 32. De rei vindicatione, Leg. 15. 


See Digeſt. lib. 6. tit. 2. De pub licana in rem 4 


(7) The Words of the Digeſts are, Traditio nibil ampliu transferre debet, vel poteſt, ad eum qui accip it, quam eft upud eum ie 
tradit. Si igitur quis domi nium in fundo habu it, id tradendo transfert : Si non habuit, ad eum qui accipit nibil ty ansferts Digeſt. lib. 4 


tit. 1. De adquir. rerum Domin, Leg. 20. 


% 


(8) Sine tota res evincatur, ſiue pars, habet regreſſum emptor in venditorem. Digeſt, lib. 21. tit. 2. De evictionihus, Ct. N 
(9s) Quod ſine ullius damno pars, que putatur eſſe vendentis, per longam poſſeſſionem ad emptorem tranſit. Digeſt. lib. 41. tl 


Mr. Barbeyracs NOTES on 8 6. | 
(1) Tho' there comes nothing of it: Aliquando tamen, & ſine re venditio intelligitur, veluti cum quaſi alea emitur; 9 
captus piſcium, vel avium, vel miſſilium emitur. Empt io enim contrabitur, etiamſi nibil inciderit : quia ſpei emptio eſt. Dig 


quir. & amitt. Poſlefl, Leg. 43. princ. 


De contrah. empt. Leg. 8. 5 1. 


(2) Per averſionem, an Expreſſion of the Roman Law : As for Example, in Law 62. $ 2. of the Title laſt mentioned, Res 


* 


ls 2, De ac- 


4 fit, ca 
ry lib. 18. 


in aver” 


frone empta, fi non dolo wenditoris factum ſit, ad periculum emptoris 2 etiamſi res ad ſignata non ſit. See Cujas n Ev. 


(3) Veluti cum futurum jactum ret is a 
19. tit. 1. De actionibus empri & venditi. Leg. 11. 5 18. 

(4) The Greek is, T8\udyTizov de e,. 
See Mr. Vandale, in his Treatiſe De Oraculis, & de val 

(a) Add. lib. 6. t. 2. l. 9. ſ. 4. D. de publicand in rem actione. 
(4) Add Plaut. Perſ. Act. 4. Sc. 4. 
tn Auguſt. c. 75. 


young Men of Jonia, and the Mileſian Fiſher-men in Thaletes: 


iſcatore emimus, aut indaginem plagis poſitis 2 venatore, aut pant heram ab aucupe. 


Soph. in Antigon. p. 257. Edit. F. Steph. _ 
o lating C ſuperſtitione, or Mr. Fontenelles Hiſtory of Oracles. d. 1. . 15. 
(b) Add. C. lib. 3. t. 32. de rei vindic. leg. 15. (e) 4d. d. 
a . © (e) Vid. J. 39. t. 4. l. 9. princ. D. de Publicanis. But yer add Pin. 1.8. Ep- 2+ + 
concerning which tee /ib. 18. f. 1. J. 8. D. de contrah. empt. I. 11. ſ. 18. 1. 12. D. de ad empf. 
un Solon, p. 80. Edit. Wech, lays between the Fiſher-men ot Cos, and a HMileſtan Stranger. Dig. Laert. lid. 1. l. 28. be 
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CHAP. V. 


Firſt, of Bartering, Buying and Selling 
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— Jn Fe 

ror Monopolics, as ſuch, imply that others too would 
tel the lame did not one Man ingrols the whole 
Trade to himſelt. And theretore, he who alone brings 
Commodity from a Foreign Country, cannot be laid 


hers trom importing the ſume. Nor $ it unlawful 
tor any Nation, that abounds in one particular Com- 
moditv, to bargain with another Nation to Jet them 
eule have the Trade of it (1), for any one may Jell 
his own when and to whom he pleaſes ; indeed when 
ire happen to have à Superfluity of What another 
cannot be without, then the Law of Humanity re- 
uires, that we ſhould not make ſuch a Bargain to the 
Keladice of others. But it a Man, without contracting 
with the Ozo-7c7's, ſhould of his own Head, aim at a 
Alonopoly by hindring lome by Force, and others by 
clandeſtine Contrivances from coming to the ſame 
Place, and by that means lay a Neceflity upon all others 
to buy of him, it is plain that he oftends againft the 
Lny of Humanity, and impudently breaks in upou the 
Liberty of the reſt. 8 
As tor Monopolies among private Citizens, it can- 
not be accounted illegal, or oppreſſive, that every one 
is not allowed to ſer up what Trade he pleaſes, but 
thoſe only who have gain'd a right by the Charter of 
the Corporation; thus in moſt Cities of Eyrope no 
Man can open a Shop, or betake himſelf to any par- 
ticular Trade, but he who has ſerved ſome time an 
Apprentiſhip at it, for it is not enough that he is expert 
in it. 
Belſides, the Magiſtrate may give one Man, or 
one Company of Men the ſole Power of Importin 
certain Commodities from certain Places, excluſive ot 
all others. And there may be ſeveral good Reaſons 
for the granting ſuch a Privilege. For it requires valt 
Charges to ſettle a Trade with a very remote Nation, 
and perhaps after great Expences it may not ſucceed 
at ll; and therefore the Authors of ſuch a Commerce 
ought, in reaſon, to have Security, that others may 
not intercept g7a77s what they have eltabliſh'd at their 
great Riſque and Charge; and belides ſuch privileg'd 
Companies are better able to aſſiſt the Publick with 
their Riches, upon any Emergencies, than private 
Perſons: By this means too a greater Trade may be 
carried on, and with better Credit: Nor is this Me- 


Gain comes - into the common Bank to he di- 
vided proportionably amongſt them all. But as tor 
thele Privileges, a prudent Government will not grant 
em, but where the Commodities are imported from 
remote Places, and with great Hazard ; and which do 
not 19 much concern the Neceſſaries as the Superflui- 


to fer up a Monopoly , provided he does not hinder 


thod liable to ſo many Tricks and Shifts, fince the 


ties of Lite. Nor even then muſt the Merchants be 
allowed to enhance the Price ot thole Things at their 
Pleaſure; for it is againſt Reaſon to give a tew an 
Opportunity of ſcraping up exorbitant Riches out 


of the Fortunes of the Reſt, when the Publick gets 


nothing by it. 


Laſtly, It items unjuſt that Tradeſmen, or Farmers 
ſhould be forced to tell their Manutictures, or the 


_ Produce of their Ground to certain People only, who 


ſell the ſaine to others by Retail; for by this Means the 
Riches of the State may come into the Hands of a tew, 
to the Detriment und Oppreſſion ot the relt. 

I cannot hut cake notice, by the way, that 
Grot14s (a) brings the Example of Zo/eph, when he was 
Viceroy of Egypr, in Juſtification of Aonopolics ; tho 
that Example is not much to the Purpoſe : For neither 
did the King hinder others from buying vp the Corn 
in the Years, of Plenty, nor any from /c//;zz2, wito had 
too much: Neither had the A/exandrians in Strabo(b) 
the Monopoly of Indian and Aihiopick Commodities 
trom any Privilege, but from the Situation ot the 
Place. | 

But a Monopoly, properly ſo call d, as having the 
Force of a Privilege, cannot be ſet on foot by pri- 
vate Men: For how can a private Man juſtity his 
hindring others from meddling with ſuch a ſort of 
Commodity, when he has no Command over, nor can 
lawfully uſe Force againſt them; and therefore the 
Monopolies of private Men are ſpurious and illegal, and 
do not depend upon Rights and Privileges, but are ge- 
nerally carried on by clandeſtine Frauds and Combina- 
tions: As if ſome fe by a Trick ſhould debar others 
from Trading to thoſe Places from whence they have 
their Commodities, or ſhould hinder thoſe that have 
them from bringing them to Market: Or, if they ſhould 
enter into a Combination to buy up all ſuch ſort of 
Commodities, and then ſtifle them, that ſo the Scarci- 
ty may enhance the Price. Againſt whom may 
be apply'd that of Apollonius Tyaners in Philoſtr. I. 1. 
c. 12. in the Beginning (3). The Earth is the Mother 
of all, for ſhe is Juſt; but you being Unjuſt have 
made her only a Mother to your ſelves *. The Kna- 
very of ſuch ought as much to be corrected, as thoſe 
who (e) enter into Compact to raiſe extravagantly the 
Prices of other Things, by agreeing privately to ſell 
nothing under ſuch a Rate : Which piece of Roguery 
Labourers and Workmen are ſometimes guilty of (d), 

I cannot diſcommend the Sagacity of Thales, who 
rented all the Olive- yards, having foreſeen by his Skill 
in Aſtro/ogy, that there would be great Plenty of O- 
lrves that Year (e) (F. p 


(1) See above, Lib, 3. c. 3. $5. lib. 4. c. 5. 8 10 


Apoll. Tyan. lib. 1. c. 15. in fin. Ed. Olear. 
(a) I.. 2. c. 12. f. 15. (b) L. 17. p. 549. Ed. Gen. Caſauub. 


L 1. c. 7. (11.) Diag. Laert. I. 1. ſ. 25. 


8 


(3) The Greek is, H vs win, Sixdie 38· ducts 5 d 57/56, 


(4) Add. plin. J. 8. c. 35. de erinaced, L. un. C. de Monopol. L. 5. D. de extraord. 
(f) Vid Cicer, de Divinat. I. 1. c. 49. 


Mr. Barbeyrac's NOT ES on S 7. 


S ονν,Eꝗe auth af) wave pres. Philoſtrar. de vità 


( Vt in Velabro Olcarii de quo vide Eraſm. ads. 
crim. and Cujacins Obſ. 10. 19. (e) Adrift, Pol. 
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6) But if a Man e the ſame thing to Two, 
4 has as yet deliver d it to neither, without doubt 
the firſt Bargain ought to take place; and much ra- 
ther, if the Thing has been already deliver d to him. 
But yet, in this caſe, the knavith 2e/er ought to make 
Satisfaction to the laſt Purchaſer, for whatſoever 
Loſs he is at by being thus diſappointed. But fup- 
poſing the Delivery to have been made to the 40ſt, he, 
upon the Grounds of the Civil Law, will be preferr d 
to the other: For he receiv'd the Thing of the Owner, 
upon a Juſt Title; and the firſt can have no Action a- 
ainſt him: Not a real one, for he was not yet Ma- 
ter of the Thing ; nor a perſonal, for no Intercourſe 
had paſled between them: Neither can the Seller have 
any Pretence to revoke the Bargain 'a) (). Grotius 
(c) too, in this Caſe, prefers the Title of the laſt, Be- 
cauſe by the Delivery of the Thing, the Buyer makes over 
all bis Right, which is not done by promiſing to Tell it. 
But here Grotizz does not ſeem to be conſiſtent with 
himſelf; indeed the Promiſe to /el! is not ſelling, but 
yet he had aſſerted, that the Property is made over 
at the very Moment of Contract, although the Thing 
be not delivered : and therefore after fuch a Sale, no 
Right can remain in the Seller, any further than what 
tends to the Delivery of the Thing into the Hands 
of the Bayer; and conicquently whatever Bargain the 
Seller concludes afterwards, it is null and cannot ſtand 
in Prejudice of him, who before has got a Right to 
it. And this being granted, I queſtion whether the 
favourable Plea of Folleſſion, thus unjuſtly acquired, 
can always hurt the Title of the firft Purchaſer. 
Moreover, fince a Man does not loſe his Right in a 


Thing by being deprived of the Poſſeſſion of it, and 


ſince a Man may honeſtly come by the Polleſhon of 
another's Goods; if therefore, ſuch a Poſſeſſor elle 
a Thing to a third Perſon, he does not extinguiſh the 
Right of the Owner; nor can he transfer to another 
a2 better Title than (7) he had himſelf. And there- 
fore, although the Deſign of the Bayer be to acquire 
a Property in the Thing, yet fince the Thing, which is 
thus fold, either ignorantly or defignedly, is another 
Man's, it is as much as can be expected, if the Seller 
(8) gives the Buyer free Poſſeſſion, and puts him in 
Power of uſing it, and bears him harmleſs, (9) if his 
Title be diſputed (d). 

VI. There is alſo a peculiar fort of Sale, where the 
Purchaſe is no certain Thing, but Hope and Expetta- 
tion only, on which, by Agreement of the Parties, a 
Price is laid. Nor is there (1) any Default in this ſort 


of Sale altho* afterward the Thing ha to be z 
bove, or below the Price. The fame obtains at 4. 
ions, and where Things of different Prices are 1, 
altogether (2) at a Lump: tor all ſuch fort of Barga 
have ſomething (3) of Chance in them (e): Such 3 
was the Caſt ot a Net (f), bought of the Mir, 
(2) Fiſher-men, which occaſioned a famous Suit þ.. 
tween the Fiſner· men and the Buyer of the Caſt, j, 
they having drawn out a golden Table in their Net, th 
Buyer claim d it as his, tor that he had bought wj.,. 
ever ſhould be taken, or the Fortune of the Cj. 
whereas the Fiſher-men, on the other fide, contcnge 
that the Bargain had regard only to what Fiſh ſhould 
be caught. And indeed they ſeem to have been in th; 
right, for in explaining any Contract we ought ty 
conſider the Intent of the ContraQtors; and here t 
evident, they had no Thoughts of Gold, but of Fj 
only: nor does it make for the Buyer that it was: 
Purchaſe of Chance; for that was only defign'd u 
extend to the by ng] of Fiſh, and not to any Thin 
elſe, which by great Fortune might come to the Ne, 
And therefore the Table ought to be look d upons;; 
Treaſure found by Chance. © | © 

As for the Deciſion of the Oracle, which ,adjudex 
it to the wiſeſt, that plainly ſavour d of the (4) Cray 
Covetouſneſs of the Prieſts, who thereby bid fait fer 
the procuring ſuch a glorious Prey to themfelys; 
For what Mortal would arrogate to himſelf the Tilt 
of the Wifeft Alan. According to that of Sophu! 
Antigone. 257. Edit. H 3 All Prieſts are greet 
of Gain. See Val. Max. I. 4. c. 1.4. 7. inter extern. 
Mornac. ad. 1. 12. D. de att. empt. &c. 

VII. In this place ſomething may be expedded io be 
ſaid concerning Monopelies, Wherber any, or all of then 
be againſt the Law of Nature, or no? For tis an odious 
Name and the Laws of many States brand it grievoully. 
But here we muſt exempt ſeveral Things from the ini 
dious Title of Monopolies, which indeed are not ſuch. For 
ſure tis prohibited by no Law, nor can it come underthe 
Name of a Monopoly, if only one Man, in any Town, has 
got the way of making ſome ſort of Manufacture, r 
if one Man only has got ſuch a ſort of Grain in lus 
Ground, or it ſome certain Commodity be the Fro 
duce only of one particular Country. Since there 
* is no ſuch Produce of Alume in any other Count!y, 
* which yet is of great Uſe, it is not to be wond 
* at, that the Lipareans have the Monoply of it, and 
© ſetting what Prices they pleaſe upon it, make 
Returns. Diod. Sic. I. 5. c. 10. p. 293. Ed. Rhodan. 


—— — 


1 ak. r 


(5) So the Code tells us, Quotiens duobus in ſolidum pr edium diftrahitur jure: manifeſti juris eff, eum cui priori traditum eſt, in 2 
ne ndo dominio eſſe pot io em. Cod. lib. 3. tit. 32. De rei vindicatione, Leg. 13. See Digeſt. lib. 6. tit. 2. De publicana in rem * 


one, Leg. 9. 54. 


(7) The Words of the Digeſts are, Traditio nibil amplim transferre debet, vel poteſt, ad eum qui accip it, quam eſt apud enn 5 
tradit. Si igitur quis dominium in fundo habu it, id tradendo transfert : Si non habuit, ad eum qui accipit nihil trantfert. Digeſt. lib. l 


tit. 1. De adquir. rerum Domin, Leg. 20. 


(8) Sive tota res evincatur, ſroe pars, habet regreſſum emptor in venditorem. Digeſt, lib. 21. tit. 2. De evictionihus, Ger. 8 
() Quod ſine ullius damno pars, que put atur eſſe vendent is, per longam poſſeſſionem ad emptorem tranſit. Digeſt. lib. 41. tit. 2. 


Mr. Barbeyracs NOTES on 5 6. KL 3 
(1) Tho' there comes nothing of it: Aliquando tamen, & ſine re venditio intelligitur, veluti cum quaſi alea emitur ; 4 
captus piſcium, vel avium, vel miſſilium emitur. Emptio enim contrahitur, etiamſi nibil inciderit : quia ſpei emptio eſt. Di 


quir. & amitt. Poſlefl, Leg. 43. princ. 


De contrah. empt. Leg. 8. 8 1. 


(2 Per averſionem, an Expreſſion of the Roman Law : As for Example, in Law 62. $ 2. of the Title laſt mentione 


De c- 


wod fit, cum 
geſt. lib. 18. 


d, Res in ae 


one empta, fi non dolo venditoris fattum ſit, ad periculum emptoris pertinebit, etiamſi res adſignata non ſit. See Cujas 0bſere. 8.15 .. 


* 


(3) Veluti cum futurum jactum retis a 
19. tit. 1. De actionibus empti & venditi. Leg. 11.5 18. 

(4) The Greek is, T8 udvrTixzov 30 @4y GiAdeyuesr v. 
See Mr. Vandale, in his Treatiſe De Oraculis, & de la 

(a) Add. lib. 6. t. 2. 1. 9. ſ. 4. D. de publican in rem actione. 
(a4) Add Plaut. Per/. Act. 4. Sc. 4. 
in Auguſt. c. 75. 


young Men of Jonia, and the Mileſian Fiſner- men in Thaletes; 


iſcatore emimus, aut indaginem plagis pofitis & venatore, aut pant heram ab aucup*- 


Soph. in Antigon. p. 257. Edit. F. Steph. | 

o lating C ſuperſtitione, or Mr. Font*ne{les Hiſtory of Oracles. 
(b) Add. C. lib. 
. (e) Vid. l. 39. t. 4. |. 9. princ. D. de Publicanis. But yer add Plin. 1.8. Ep. 2+ 
(ft) Concerning which ſee /ib. 18. t. 1. J. 8. D. de contrah, empt. IL. 11. ſ. 18. 1. 12. D. de att empr- 
in Solon, p. 80. Edit. Wech, 1ays between the Fither-men. ot Cos, and a Mileſin Stranger, Diog, Laert. lid. 1. l. 28. be 


Add. d. I. 15 


3. t. 32. de rei vindic. leg. 15. (c) See Suit! 
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as ſuch, imply that others too would 
iel the lame did not one Man ingrols the whole 
Trade to himſelt. And therefore, he who alone brings 
Commodity from a Foreign Country, cannot be laid 


16 : 
For Monopol C, 


» 6 {4 | 
Abe from importing the ſume. Nor q; it unlawful 
tor anv Nation, that abounds in one particular Com- 
moditv, to bargain with another Nation to Jet them 
lv have the Trade of it (1), for any one may lell 
his own when and to whom he plealcs ; indeed when 
ive happen to have a Superfluity of What another 
cannot be without, then the Law of Humanity re— 
wires, that we ſhould not make ſuch a Bargain to the 
Frejudice of others. But if a Man, without contracting 
with the Owners, ſhould of his own Head, aim at a 
Alonopoly by hindring ſome by Force, and others by 
clandeſtine Contrivances from coming to the ſame 
Place, and by that means lay a Neceflity upon all others 
to buy of him, it is plain that he oftends againit the 
Lny of Humanity, and impudently breaks in upon the 
Liberty of the reſt. 8 CORE 
As for Monopolics among private Citizens, it can- 
not be accounted illegal, or oppreſſive, that every one 
is not allowed to ſet up what Trade he pleaſes, but 
thoſe only who have gain d a right by the Charter of 
the Corporation ; thus in moſt Cities of Europe no 
Man can open a Shop, or betake himſelf to any par- 
ticular Trade, but he who has ſerved ſome time an 
Apprentiſhip at it, for it is not enough that he is expert 
in it. | 
Befides, the Magiſtrate may give one Man, or 
one Company of Men the ſole Power of Importing 
certain Commodities from certain Places, excluſive o 
all others. And there may be ſeveral good Reaſons 
for the granting ſuch a Privilege. For it requires vaſt 
Charges to ſettle a Trade with a very remote Nation, 
and perhaps after great Expences it may not ſucceed 
at ll; and therefore the Authors of ſuch a Commerce 
ought, in reaſon, to have Security, that others may 
not intercept gratis what they have eſtabliſh'd_ ar their 
great Riſque and Charge; and beſides ſuch privileg d 
Companies are better able to aſſiſt the Publick with 
their Riches, upon any Emergencies, than private 
Perſons: By this means too a greater Trade may be 
carried on, and with better Credit : Nor is this Me- 
thod liable to ſo many Tricks and Shifts, fince the 
Gain comes - into the common Bank to he di- 
vided proportionably amongſt them all. But as tor 
theſe Privileges, a prudent Government will not grant 
em, but where the Commodities are imported from 
remote Places, and with great Hazard ; and which do 
not ſo much concern the Neceſſaries as the Superflui- 


Monopoly , provided he does not hinder. 


ties of Lite. Nor even then muſt the Merchants be 
allowed to enhance the Price ot tholè Things at their 
Pleaſure; ſor it is againſt Reaſon to give a tew ai 
Opportunity of ſcraping up exorbitant Riches out 


of the Fortunes of the Relt, when the Publick gets 


nothing bv it. 


Laſtly, It ſeems unjuſt that Tradeſinen, or Farmers 
ſhould be forced to tell their Manutictures, or the 


Produce of their Ground to certain People only, who 


{ell the ſaine to others by Retail; for by this Mcans the 
Riches of the State may come into the Hands of” a few, 
to the Detriment und Oppreſſion ot the reſt. 

I cannot hut take notice, by the wav, that 
Grotus (a) brings the Example of Zo/eph, when he was 
Viceroy of Egypr, in Juſtification ot Alonepolics ; tho 
that Example is not much to the Purpole : For neither 
did the King hinder others from buying vp the Corn 
in the Years, of Plenty, nor any from ei, WhO had 
too much: Neither had the A/exandrians in Strabo(b) 
the Monopoly of Indian and Aibiopick Commodities 
from any Privilege, but from the Situation ot rhe 
Place. 

But a Monopoly, properly ſo call d, as having the 
Force of a Privilege, cannot be 1et on foot by pri- 
vate Men: For how can a private Man jultity his 
hindring others from meddling with ſuch a fort of 
Commodity, when he has no Command over, nor can 
lawfully uſe Force againſt them; and therefore the 
Monopolies of private Men are ſpurious and illegal, and 
do not depend upon Rights and Privileges, but are ge- 
nerally carried on by clandeſtine Frauds and Combina- 
tions: As if ſome few by a Trick ſhould debar others 
from Trading to thoſe Places from whence they have 
their Commodities, or ſhould hinder thoſe that have 
them from bringing them to Market: Or, it they ſhould 
enter into a Combination to buy up all ſuch ſort of 
Commodities, and then ſtifle them, that ſo the Scarci- 
ty may enhance the Price. Againſt whom may 
be apply'd that of Apollonius Tyaners in Philoftr. 1. l. 
c. 12. in the Beginning (3). The Earth is the Mother 
* of all, for ſhe is Juſt 3 but you being Unjuſt have 
made her only a Mother to your ſelves * . The Kna- 
very of ſuch ought as much to be corrected, as thoſe 
who (e) enter into Compact to raiſe extravagantly the 
Prices of other Things, by agrecing privately to ſell 
nothing under ſuch a Rate : Which piece of Roguery 
Labourers and Workmen are ſometimes guilty of (d). 

| cannot diſcommend the Sagacity of Thales, who 
rented all the Olive- yards, having foreſeen by his Skill 
in Aſtrolagy, that there would be great Plenty of O- 
ſives that Year (e) (. ? 


* 


(1) See above, Lib. 3. c. 3. $5. lib. 4. c. 5. 8 10 
(3) The Greek is, Hy Terlor unrne, 


(a) L. . 6,13. ſ. 175. (b) L. 17. P. 549. Ed. Gen. Caſaub. 


1. C. 7. (11. Diog. Laert. I 1. 1. 26. 


tf Oo 


N (4) Add. plin. J. 8. c. 37. de erinace, L. un. C. de Monopol. L. 5. D. de extraord. 
(f) Vid Cicer, de Divinat. I. 1. c. 45. 


Mr. Barbeyrac's NOTES on $7. 


Sinatra 38· quei, N de, memoin3s a af] wivor ,“. Philoſtrar, de vit! 
Apoll. Tyan. lib. 1. c. 1 5. in fin. Ed. Olear. . 997%) wiover νẽoe en · Philoſtra vita 


( Vt in Velabro Olcarii de quo vide Eraſm. ads. 
crim. and Cujacius Obſ. 19. 19. (e) Aiift, Pol. 


2 CHAP. 


1. hat Things Hiring hath Covemon with Buying. 
II. The certain Uſe of a Thing, if it be intercepted, 
tends to the Loſs of the Leſſor. 


Enting and Hiring (*), whereby the Uſe of a 
R Thing, or Labour is granted for a certain Rate 
(1), bears ſome Affinity to Baying and Selling, and may 
be brought under almoſt the ſame Rules (a). For the 
Rent or Wages anſwers the Price ; and the U/e of the 
Thing or the Labour anſwers the Property which is 
acquired by Paying ; and as the Contract of Buying 
— Selling is compleated when the Price is 
upon, ſo is this of Renting and Hiri, when the 
Parties are agreed about the Rent and Wages (2) (b). 
And as a Thing ſells the cheaper, when ſold in Favour 
of the Seller, and the dearer when in Favour of the 
Buyer; ſo in Renting and Hiring, ita Man is at a Loſs 
for a Tenant, or wants Work, he is contented with 
{mall Rent or Wages ; but if his Land or Work is 
ſought after, he may demand much greater. Laſtly, 
as in Buying and Selling tis generally the Se/ler's Buſi- 
neſs to name the Price (c), and the Buyer ultimately 
reſolves _= it; ſo is it alſo in Renting and Hiring (3). 
* Whoſe Buſineſs is it to aſſign the Price? He who de- 
© livers the Thing, or he that receives it? He who de- 
* livers it ſeems to leave it to the other: As they fay 
Protagoras uſed to do, for whatever he taught, he 
© left it to the Scholar to ſet à Value u 
© he learn'd, and was paid accordingly.” Arift. Nic. I. 9. 
c. 7. Tho' concerning this Cuſtom of Protagoras 
he himſelf thus ſpeaks in Nato, in the Dialogue that 
bears his Name. My way is this, when I have taught 
* any one, if he pleaſes, he gives me as much Money 
* as I demand; if not I bring him into the Temple, 
* and make him declare upon Oath what he thinks 
my Teaching is worth, and ſo much I receive.” 
But as be who bye any Commodity, without a- 


— — 
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III. The wncertain regularly to the Loſs of the 
IV. Whether the ſame Work may be Let 10 
together. 


Liſe. 


"y 


greeing upon the Price, is ſuppos'd to oblige hi 

to the common Price of * ſo in . 
it Terms are not agreed upon, (4) it is left u 
the Equity of the Perſon Renring or Hiring, who i 
nevertheleis oblig'd to give as much as is uſuall 8 
ven (d). That way of paying tor a Work of bp 


tori locati ain, conductorĩ verò conducti. Inſt. Lib. 3. tit. 25. 


data, locutio erit. Digeſt. lib. 19. tit. 53. 
Laws in their Natural Order. Part. 1. lib. 1, tit. 4. 


joy the Thing Hired without any Oppoſition from the Leſſor; Yor, 


for the ſame time, and on the fame Conditions. 
77% anno, ed non in ſequentibus annis. 


Wi 1 4 * , 
£OIXEV CMITQETHV Mei (TW TEAR op (1). 


(4) Here, as in a Matter of Sale, every one may make his Market as 


ita in locationibus & conduct ionibus juris eſt, Dig. lib. 19. tit. 2. 
(5) Ariſtotle's Greek is, Opto 38 
Faber incudem aut malleum fregerit, non imputaretur ei, 


Expence muſt fall on the Owner ot the Veticl, and not on the Þ 


inſlruends magis navis, quam conſervandarum mercium gratia fattus eſt. Ib Leg. 6 


hs Loc at io c Conduct io. 
how it may be tacitly proſong d. V. J. 13. f. 11. l. 14. D. þ. f. 


ſure, which Ariſtorle (e) mentions, (+) is a put But 
agreed Cavil. A certain Perſon promis'd a Muſician the he, __ 

ter be play d, the more he ſhould be rewarded, Ty the 
next a when the Muſician claim d his Promiſe | good, 

reply'd that be bad repay d Pleaſure with Fleaſure. , * 
ä ehr in de FW Preſun 
But Ariſtotle was right in ſaying, He bad as good n be Ti 
cerved noting, (ince be did not receive that which hen we L 

petted. Redl ius ſimilem cavillationem adhibuit Bock 
2 Plutarchum Demetrio, pag. 901. D. Quun qu 60 
am amaret Thonidem meretricem, popoſcit illa iger badly. 
tem pecuniæ ſummam. Adolgſcrns inde, cum in ſo * 
ſchi viſus eſjet cum illa concumbere, liberatiæ e li of; 2s 
ne. Ob id mercedem ab illo inſtitit Thonis judiciorx rallel u 
gere. Cognita cauſa juſit Bocchoris illi quantun j» {RR ner 
ſtulaverat Thonis argenti in vas numeratum lu (2) 
gue illuc manu jattare, ac meretricem umbra ſui wn 
Quanquam Sententiam hanc arguit Lamia iniquitti (3) 
n what Negue enim, inquit, ademit meretrici umbra ject by the 
cupiditatem, Somnium vero amore adoleſcentein expe: , — 5 
divit. In this Contract alſo if any Damage happens pends 
to the Labourer, whilſt he js about his Work (+), tis ge 
his own Loſs, and not the Hirers (f). Among the Lyiv/- WARS nr / 
ens there was a remarkable Law concerning Architetl, tk 
that if the Charge in Building amounted to a fourth 3 
Part more than what the Architect had computed it, vo Rer 
he was bound to make it good out of his onn Fo- or ſuff 
ket (g). ug — 
verſat 
. — 536. 6 
nua, d. 
EY Mr. Barbeyrac's NOTESon Chap. 6. F. I. | Ws thoſe 
(1) The Words are, Locatio & Conductio proxima eſt emptioni & venditioni, iiſdemque juris regulis conſiſtit. Nam ut emtis cx ver- Legate 
ditio ita contrabitur, (i de pretio convenerit, ſic C locatio & condu#io ita contrahi intelligitur ſi merces conſtituta ſit : Et competit loca. rare d 
a » 0 cond! Quer ſolebat de locatione & conduct ione, ſi forte rem aliquam wean Digeſt, 
ve l fruendam tibi al quis dederit. Ibid. S 2. At cum do ut facias, ſi tale fit fattum, quod locari ſolet, puta ut tabulam ping as, puns deceſſit 
De Præſcriptis verbis, &c. Leg. 3. S 2. See more of this Matter in Mr. Daumat's Gi" _ 1 
rege em pe 
(2) The Contract of Hiring may be renewed by a racir Hiring anew, when the Time being expired, the Tenant continues to et to inc 
Let in this Caſe, both of them are ſuppoſed to enlarge the Comttid known 
: Qui impleto tempore conduct ionis remanſit in conductione, reconuxi(ſe widebitis where 
- | ne Digeſt.-lib. 19. tit. 2. Locati, c. MIN 
(3) Plautus's Latin is, S. A. Indica, fac pretimm. Do, Tus merx eſt, tua indicatio eſt. And Ariſtotle's Greek is, 078 TT RL 
4 cor a v. 
; g advantagious, as poſſible, for himſelf. Quemadmadum in - 19. 8 
mendo & vendendo naturaliter eonceſſum eſt, quod pluris ſit minoris emere; quod minor is ſit pluris vendere, C ita invicem ſe circunſcribere: or the 
+ ) Thi 4 a Locat. & Cond, Leg. 22. 63. be crc 
(+) This was done by Diomyſius the Tyrant, to one that plaved on the Flute ro him, to whom he had promiſed a great ReWare may c 
K m Ane re, Cray F ele) wh Tvy dun. 3 
(s) For Example, If a Smith, in working tor us, break his Hammer or Anvil, we are not bound ro pay ſor them. Nam . 2 
oy FR 1 | qui locaverit opus. Digeſt. lib. 14. tit. 2. De Lege Rhodia, Oc. Leg. * . 8 
in ke manner, it a Tranſport Ship, being ſhattered by a fierce Tempeſt, is . to ** in at ſome Place to mg Deſt G) 
| aflengers. Navis adverſà tempeſtate depreſad, icku fulminis deuſſis © 5 
nent WG arbore, &antennd, Hipponem delata eſt, ibique — 1o\ armamentis 5 Aon ag e 9 - tac 
inte;rum pertulit: Queſitum eſt an hi, quorum onus fuit, Naute pro damno conferre debeant ? Reſpondit, Non debere. Hic enim ſumpt® a por 
N nan 
ons, 
(a) V. Invlit. il id. & 1.3. f. 25. Nine. (5) V. Inſtit. ibid. Er J. 19. f. 2. D. locati. Which 5. 

ö c) Plaut. Perſ. Act. 3. Sc. 4. v. 37. Tis your Ware, 2 8 
(e) Nicom. |. 9. c. 1. Vid. C Plut. de audit inne, p. 41. D. & de fortund Alex (1, 4 


to ſet the Price.” (d) See Mat. 20. 4, 7. 


333, 334. (f) Vid. lid. 14. t. 2. l. 2. t. 2. 1. 


2. I. 1. 1.6. D. de lege Rhodig. 


(g) Vid. Vitruv. I. 10. pref. 11, But 
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tit a Man renrs a Thing, and any Accident ceaſes to be, the Contract ceaſes alſo (2). And upon 
; —_ the Uſe of it, or nden worſe, Ougbt the this, is founded the Laty of Se/ſoſtris men 
Loſ to be the Landlords, or the Tenants * To which King : That of the Violence of the r ſhout «waſh 
ime anſwer in ſhort, that it the Thing it ſelf pe- away any part of the Land, the Tenant ſhould be yea. 
hes (1), the Loſs belongs to the Landlord : but as portionab abated in bis Rent (b). Again, we muſt 
tor Barrennels and other Miſchances, which intercept diſtinguiſh between thoſe things, where the Landlord 
only the Uſe of it, they are, unleſs provided againſt may and ought to aſſign (3) a certain and determined 
by Covenant, generally at the Loſs of the Temanr: Ule: And thoſe, whoſe Uſe, as to Quantity, is un- 
And the Land/ord may jultly damand the full Rent certain and depends upon Chance, and which, upon 
WT 221ced upon, although perhaps the Tenant has not that Account, neither can, nor onght to be determi- 
nile ſo much of his Land as was expected. For, ned. To inſtance in the former fort ; I hire a Houſe 
the Landlord gave the Tenanr Power to make the to dwell in, which my Landlord is oblig'd to make 
belt of it; and the Hopes of the Produce when habitable, and therefore if rhe Violence of a Storm, 
they made the Bargain, was really worth ſo much; or my Neighbour's Fire ſhould intercept the Uſe of 
and therefore fince he made good his Part, tis but it (4), I may fairly with-hold in Proportion {o much 
fir that the other ſhould alſo make good his. of the Rent. For the Rent Was determined tor the 

But to canvas this Queſtion more nicely, tis Uſe, which the Houle, in the Condition it was in at 
maniteſt, (2) when the Thing periſhes, without the making of the Bargain, Was capable of aftord- 
the Tenant's Fault, he is not oblig'd to make it ing during the whole Time I had hired it for; and 
good, but from that time his Rent ceaſes. For the Uſe being leflened, without any Fault of mine, 
the Title to the whole Rent is founded upon the Rent ought to be leſſened alſo, unleſs it be im- 
Preſumption that the Thing be in Being, during mediately repaired without any conſiderable (5) In- 
ie Time included in the ContraQt ; but if the Thing convenience, or Loſs to me ſc). And fo, if a Texanr, 


. Mr. Barbeyrac's NOTES on 5 2. 3 
1) This is the Opinion of Grotins, lib. 2. c. 12. § 18. where, to take notice by the Bye, Gronovius has expreſs'd his Words ver 
407 Sicut Res domino perit; for he makes that great Man ſay, That if, a Thing be boughr, and once delivered, and ir be oft 
it muſt be accounted to him who is actually the Owner of it, and not his whoſe it was. A ſtrange thing! as if any Man queſtio 
it! He need not be Very acute to ſee, that Grotius ſpeaks, on the contrary, of a Thing ſold, but not delivered; which neverthe- 
iets, according to what is ſaid in the Beginning of 5 15, is to he at the Hazard and Peril of the Buyer, whoſe Loſs he makes pa- 
rallel with that of Fruits, which being fold, and eſteemed, as we may ſay, delivered to the Farmer, yer the Loſs belongs to the 

Owner: Even ſo a Thing ſold is ſuppos'd to be delivered to the Buyer, altho ic remains ſome time in the Seller's Hands. 

(2) The Words of the Digeſt are, Si ager terre motu corruerit, ut nuſquam fit, damno domini eſſe ; oportere enim agrum preſftart 
conduFori, ut frui poſfit. Dig. lib. 1 9. tit. 2. locati & cond. Leg. 15. $2. Si capras latrones citra tuam fraudem abegiſſe probari poteſt, 
judicio locati caſum preſtare non cogeris : atque temporis, quod inſecutum eſt, mercedes ut indebitas recuperabis. Ibid. Leg. 9. 54. 

(3) As the Author applies himſelf only to treat of the Queſtion about Accidents, that happen to the Thing hired, and does only 
by the Bye, and in an imperfect manner, ſhew the Engagements of him who lets his Goods or Labour, I ſhall ſupply this Defett in 
a few Worgs. I. He then that lets out his Eſtate, oughr, 1. To put the Thing into a Condition to be ſerviceable for whar it is 
WE tired, and for the Time fixed, as alſo in the Manner and Way agreed on. 2. To uphold it in that Condition, as long as it de- 
bpends on him, and to that end, to be at all neceſſary Expences, or reimburſe the Tenant for them, ar leaſt, if he be not 
WT cngaged by Contract to do them himſelf. See Law 15. § 1. Tit. locati, condu#i, quoted Note 5. below. In condu#o fundo, ſi con- 
n [12 opera aliquid neceſſario vel utiliter auxerit, vel ædificaverit, vel inſtituerit, cum id non conveniſſet, ad recipienda ca que im- 
WE p-ndit ex conducto cum domino fundi experiri poteſt. Ibid. Leg. 55. 5 1. See alſo Leg. 61. of the fame Title. 3. To leave the Thing to 
the Tenant, till the Time that tis hired for is expired, at leaſt, if there happen no Caſe which may probably be excepted, it it 
were foreſeen; as, if the Maſter of an Houſe hach need of ir himſelf, or will make ſome neceflary Repairs, if the Tenant pays 
no Rent for a conſiderable Time, or pulls down the Houſe, or uſeth it ſo that it may be feared he'll fer it on Fire, or docs in it, 
or ſuff-rs ſome unlawful Trade to be maintained. Adi, quam te conductam habere dicis, ſi penſionem demino in ſolidum ſolviſti, invitam 
te expelli non oportet, niſi propriis uſibus Domi nus eam neceſſariam eſſe probaverit, aut corrigere domum maluerit, aut tu male in re locat4 
verſata es. Cod. lib. 4. tit. 65. De locato & condutto, Leg. 3. See alſo Leg. 15. & Digeſt. lib. 19. tit. 2. Leg, 30. princ. 35. $4. 81. 
$6.61. & Nv. 14. c. 1. A Sale, and in general every Alienation of Property, made in Favour of him who is not the Heir Gene- 
ral, di'annuls alto the Contract of Hiring, (See Mr. Hertius's Paremia Fur. Germ, lib. 1. c. 47.) bur ſo that che Land fold, and 
thoſe that repreſent him, are obliged ro make good the Damages and Colts of rhe Tenant, if che Purchaſer, for Example, or the 
Legatee, will ufe their Right. Qui fundum fruendum, vel habitationem alicui locavit, ſi aliqua ex causd fundum vel ades vendat, cu- 


rare debet, ut apud emptorem eadem pactione I colono frui, & inquilino habitare liceat, alioquin prohibitus is, aget cum eo ex conducto. 

Digeſt. lib. 19. tit. 2. locati, c. Leg. 35. 5 1. See alſo Cod. lib. 4. tit. 55. Leg. 9. Qui fundum colendum in plures annos locaverat, 
deceſſit, & eum fundum legavit : Caſſius negavit cogi poſſe Colonum, ut eum fundum coleret, quia nibil heredis intereſſet. Quod ſi co- 
1 lonus vellet colere, ty ab eo, cui legatus eſſet fundus, prohiberetur, cum herede actionem colonum habere, ( hoc detrimentum ad hare- 

dem pertinere, &c. Digeſt. ibid. Leg. 32. See Mr. Titiuss Obſervations on Lauterbach, 597, c. Laſtly, The Landlord ought not 
: 8 indemnity the Tenant for any Faults he ſuffers by reaſon of the Faults of the Thing hired, which he knew, or oughr to have 
| 


nown, As for Example, If a Man hires Hogſheads leaky, and loſes his Wine by it. Bur tis not fo, if a Man hires a Faſture, 
where there grow ſuch Weeds 25 burſt the Farmer's Cattle; for, in this Caſe, it is ſufficient to demand no Rent, ar leaſt, if he prove 

a Mixture ot good Graſs with the Weeds. Si quis dolia vitioſa ignarus locaverit, deinde vinum effluxerit, tenebitur in id, quod intereſt, 
ec ignorant i ejus erit excuſata. Et ita Caſſius ſcripſit, Aliter, ſi ſaltum paſcuum locaſti, in quo herba mala naſcebatur, hic enim ſi pe- 
4 vel demortua ſunt, vel etiam deteriora facta, quod intereſt, preſtabitur, ſi ſciſti, ſi ignoraſti, penſionem non petes. Digeſt. ibid. Leg. 


e. 15. § 1. Thus much for the Hiring of Things. II. He that lets out his Labour, oughr, 1. Io attend faithfully to his Buſineſs, 
8 or the Work he undertakes. 2. Finiſh it in the Time agreed on, if poſſible. Not leave it without ſome great Reaſon, ſuch as may 
be credibly thought an Exception to his Engagement, if it had come into his Mind. 4. To make good the Damages which he 
d. may cauſe to him tor whom he labours, eicher by his Negligence or by his Ignorance, at leaſt until he knew his Inability, and did 
not tor that Conſideration paſs him by , for then he can blame none but himſelf, and the other is diſcharged from doing bettet than 
t he was able. See Note 3. of the following 8. | x | 
4 a (4) So the Digeſts order, © Si vitiatum ædificium neceſſario demolitus eſſet, pro portione, quanti dominus ptædiorum locaſſet, 
che quod eius temporis habitatores habitare non potuiſſent, rationem duci, & tanti lirem æſtimari. Ibid. Leg. 30. princip. | 
al” : 5 So the Words are, „ Habicatores non, fi paulo minus commode aliqu à parte cœnaculi uterentur, ſtatim deductiouem ex metcede 
es Fa tacere ↄportet; ca enim conditione habitatorem eſſe, ut ſi quid rranſverſarium incidifler, quamobtem dom inum aliquid demoliri o- 


4 Poreerer, aliquam partem parvulam incommodi ſuſtineret; non ita tamen ut eam parte m cœnaculi dominus aperuifler, in qua mag- 


wn partem uſus habitator haberer.” Tbid. Leg. 27. Pringip. Moreover, that the Proprietor is obliged to make neceſſary Reparati- 
appears from Leg. 15* & ot the ſame Title. 


(a) Vid. lib. 19. t. 2. leg. 15. ſ. 2. in ſig. C ibid. I. 9. . 4. D. lecati. (b) Vid: Herod: Euterpe, 1; 4: c. 7. ſ. 12 
(c) N Los ik en Beke r 4 1 CE 9 4 pe, 1. 4 7 ha 
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dr bu 1 or Farm, tis manſfeſt, the Rene from that 
his He * r e Ay 

.> vught to ceaſe; for, in this. cale, the = iS 

"Pally loſt to the Owner, till the Enemy be ejected 
nut it the Corn be gathered in, and then plundered 
by the Enemy, the caſe is altered; and the Ich is 
then obliged to ſtand to the Loſs. | 

As for Labour; if a Man- be hired only for the 
Diſpatch of ſome tranſient Buſineſs, and any Mit- 
chance hinders him trom pertorming it, he can have 
no Title to his Wages + But if a Man takes another 
into his Service tor a continued time, and ſuch an Ac- 
cident happens, in common Humanity he ought not 
to diſcard him, or to abate his Wages (7), elpectally 
if there be Hopes that he may make Amends by his 
tuture Diligence for the time he has loſt ; or if his 
former Behaviour has deſerved tuch Favour. 

III. But as for thoſe Things, whoſe Produce is un- 
certain, as Fields, Orchards, Vineyards, Rivers for 
Fiſhing and ſuch like; as a plentiful Produce is to the 
Benctit of the Tenn, ſo à bad one is to his Loſs: 
Nor in Strictneſs of Juſtice can he deſire any of the Rent 
to be abated by reaſon of a poor Harveſt, eſpeciully ſince 
the Barreneſs of one Year is made up by the Plenty 
of another; for a good Husband is not uſed to %%. 
or rent ſuch Things for one Year, only (a), Nor 
cun that common Objection take place here, That 20 
Boy orght to grow rich at another's loſs For the 
Landlord might urge the ſame ina plentiful Year for 
the railing the Rx, whom in that Caſe the  Jenan? 
would have no Regard to. For, becaule the Produce 
is more one Year than another, the Landlord had ra- 
ther be fare of ſich a Rent, than depend upon the 
Uncertainty of the Seaſon : And, on the other fide, 
the Tenont lays out a Certainty for the Hopes of an 
uncertain Gain, for which, if it fails him, he can 
blame (1) no Body but himſelf. However that Me- 


| (6) by force of Arms, be drove out of 


. — 


applied here, F tbe Produce bappen 


to make A/lowance, and the Realon added js, 


bad, and nothing happens more than ordinary, the Li; 
is then the Tenant's. Where it appears that this I. 
dium contilts in a Diviſion of the Milchances to which 
the Produce is liable, into ordinary and EXLTaOrdingy 
(e), for it the Rene was to be abated tor every lim, 
Lols, it would give continual Occaſion tor impertingy 
Law-ſuits. And therefore the Rent of Land is dew. 
mined according to the middle Produce, COMputiug 
one Year with another, leſt the Furmer upon ever; 
little Loſs ſhould have Occaſion to complain; yy 
yet tis difficult to lay down preciſely how great the 
Loſs ought to be for the Abatement of the Rexr, which 
may better be left ro the Diſcretion of an hone 
Man conſidering all Circumſtances, than to the Deternj. 
nation of any general Rule. | 

Sometimes a Farmer takes Land upon Ca 
dition to pay his Land/ord the whole Produx 
of it, deducting firſt the Value of his Labow 
And here the Furmer is, as it were, an Ihreli, 
and if the Year prove Barren, the lols is to the Land 
ord only. 

If the It thould by any Accident have the Uk 
of the Land intercepted, and. the Landlord ſhould, i 
the mean time, et it to another, or reap the Prof 
himſelt, which otherwiſe would be due to the Tou; 
whatſoever Gain he makes of it, he ought to refund i 
to the firſt ITT nant, or elſe to receive it in part of Payment 
tor the Rent. The Duty of the Tenant and Lund: 
lord in reſpect of any Thing or Labour let out tog) 


— — 


(+) See in che ſame Title, Leg. 33. in fine, C 38. Prince. 


(7) Sce Digeſt, lib. 48. tit. 7. De flatu lib:ris, Leg. 4. S 5. & Collumella de Re Ruſtica, lib. 12. c. 1. in fin. 


Mr. Barbeyrac's NOTES on . 3. 


(1) P:iny iunior nevertheleſs pleaſes himſelf much in teveral Places of his Letters, in the Releaſes which he made to his Farmets 


ju that verw Cite. 
he had tome future Intereſt in fo doing. | 


Sec lib. 8. Ep. 2. V lib, g. Epiſt. 38. & lib. 10, Ep. 24. But it appears by thoſe Letters, that, beſides the Yam), 


» Servius omacm vim, cui reſiſii non poreſt, dominum colono prxſtare debere air ; ut puta, fluminum, graculorum, ſturnorum, & 
© 41 Qu'd innile acciderir, aut fi incurſus hoſtium nat. Si qua tamen vitla ex iplà re oriantur, hoc damno coloni eſſe: veluti (1 „mum 
- Coacucrit, fi raucis aut herbis ſegetes corruptæ ſint. Sed etſi labes facta fir, omnemque tructum tulerit, damnum coloni non clle, 
© nc lypra damnum ſeminis amilſi mercedes agri pr:ſtare cogatur. Sed ſi uredo truttum ole corruperit, aut ſolis tervore non 


adtucto 1d acciderit, 


* cendum ſi exercitus prateriens per laſciviam aliquid abſtulir.” Ibid, Leg. 15. S2. Sce Cujic. Obſervat. 15.28. 


damnum domini tuturum. Si vero nihil extra confuetudinem acciderir, damnum coloni eſſe. Idemque d. 


Mr. Titiz4 on 


Lau erbach, Objerv. £15, believes, that this Circumſtance in the laſt Law, unleſs the Loſs of the Farmer be unſupport able, ought to 


chictly regarded: For a bad Harveſt is fo far from being prejudicial to the Farmer, tlut we may ſee that ſuch as 
love a Year of Scarcity more than one ot Plenty, becaute the leſs Proviſion there is, the dearer they ſhall tell thei 
according to this Author, all that is taid of Abarement at Rent muſt have reipect only to little Farmers, 
viſions become» very cheap, for Reaſons independant on a good or bad Harveſt, there is. no Cauſe that an Abatement o 
be deſired upon that Account, becaute the Price of Things is common'v very chargeable. 
underſiood in the manner that Mr. Binkerſhocke hath explained it learnedly and judiciouſly, according to his Cuſto 
ie fruftuum exiguitate quereretur, non elle rationem ejus habendum, Reſcripto Divi Antonini continetur. Digeſt. ubi ſupra, 
This Lawver explains, at the lame time (0% ,v. lib; 2. c. 12.) another Retcript of Antoninus's, recited in the fame Place. 
NOVAM rem de ſiderus, ut propter vetuſtatem vinearum Remiſſts tibi DETUR, ibid. i. e. 
taken an od Vincyard to farm, ought to impure it to none but himſelf, it it bear not as much as he expected, be 


Reicripto ita conti net ur. 


hive known that betore he hired it. 


Ihe Words are, © Conductor autem omma ſecundum legem conductionis facere debet, & fi quid in lege praterm 


erit, id ex bono & quo pra ſſtare. 


Qui pro utu autem veſtimentorum, aut argent!, aur jumenti, mercedem, a 
miu, ab co cuſtodia calis deſideratur, qualem diligentitſimus patertamilias ſuis rebus adhibet, quam ſi præſtiterit, 
tutto cam rem amiterit, de reſtitucnca ca non tencbitur. Inſtit. lib. 3. 
„ raudum cemuit. Si quis vitulos patcendos, vel tarciendum quid, pohendumve conduxit, culpam cum præſtare debete, 

„ \mpor:t'a peccant culpam eſſe, quippe, ut artitex (inquit) conduxit. Digeſt. ut ſupra, Leg. 9.85. Fee allo 82,3 & Les 
13, 25. S 3,4, 7,8. 27. 30. 8 4. 38. 88. § 1. 2. 50. S2. $1, princ, IL have taid at the End, ot Note 3. upon the 5 ato 
js 10 be underſtood, That we mult judge bo the Principles of the Law ot Nature only, what is here ſaid of che Ignorance an 


hold great Farms 
ir Corn; ſo ciut 
But when certain Pro- 
f Rent (hou! 

This is determined in the tollowing 14 
m. Cam quan 
Leg. 15. $5 
Item u 
A Man that my 
cauſe he might 


| ut dedit, aut Pro- 
tit. 25. S. © Celtus ctiam imperitiam culpk 0 
11,12 


o 
regoing: hi A” 
d Inibility & 


xs are not well 2- 


hm who rakes upon him a Work or Labour. As tor the Care that the Tenanc ought to have of what he hires, the Lawye 


erecd about it; ſome will have lum antwerable tor the leaſt Negligence, and ochers for 1mal! Faults only, See Mr. 
3 22. What | have ſaid ot a Bargain and Sale in Note 2. upon $ 


courte De Culparum Preſt ation? in contr adtibus, c. 1. 
„og Chapter, ought to be applied here. 


() 15.4, D. uhi fur. (0) 1. 15. f. 2. D. b. f. 


(c) Vid, I. 258. f. 5. D. h. t. Where it is well added, * The 
to bear contentedh a moderate Lots,. when an immoderate Gain is not taken rrom him.” 
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A "og | rn. 
dium propoſed in the (2) Pigeſis (b) may be righti 
7 . 10 Peril by 
Floods, or by Birds of Frey, or by the Inroad; . 
Enemy, or by a t tight or Drought, the Landlord out; 
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ſhould be forc'd to pay the Rent of the Ground 
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Hire, is ſhew'd in Inſtir. I. 3. t. 25. ſ. 5. & in D. ubi 
ſupr. L 9.1. 2, 3,5: I. 11. L 12. I. 13. 1 26.13, 4,9, 8: 
L 27. 1. 30. f. 4. I. 38. 1. 15. 1, 2. 100-4. 5, LA 
prime. D. H. T (4). 3 : 

Hither may be referr'd the Law in Fevpr k 
relating to Phyſicians z who, if they took Care 
of their Patient, according to the Direction of the 
publick Book, were not anſwerable, it he died under 
their Hands; but it they ated againſt thoſe Directi- 
ons. they were tried for their Lives (a) Alexander de 
Rho.es h relates that in the Kingdom of Iunquin, 
they agree with the Phyſician for a certain Rate at the 
B-ginning of the Diſtemper, bur which hedoes nor re- 
(ive till he makes his Cure; and if the Patient miſ- 
carrics, he has nothing tor his Pains; by this means 
they think to quicken the Diligence of the Phyſician. 
The ſime Author tells us of a Phyfician, who bei 
conſulted and bargaining for his Fee, ſaid, Thar were 
the Patient a ung Man, he would not cure him; under 
4 10. Scudi, bur ſince be was Old, be would be con- 


not Vici 10 laſt long. | 

IV. But it my Labour, ſuppoſe in a Journey, can be 
ſerviceable to many, and 1 am hired by one Perſon, to 
the full Value, Can I exatt the ſame Price from others 
alſo? Grote (c) is of the Opinion I may, if the Law 
ot the Land does not interpoſe; for it has no Relati- 
on to the Contract which J made with the firſt : Nor 
is my Labour the leſs valuable to him by being ſervi- 
cetble to others alſo. However ſuch a Conttact as 
this, docs not ſeem agrecuble to Equity and Good-na- 
ture, tho' perhaps it is not ftrialy unjuſt. For when 
one M:m alone has paid for the whole Labour, if it 
can do ſervice to others alſo, without being the more 
paintul to the Performer; in reſpect of them (1), it 
ought to be rankt among thoſe Favours, which are of 
no Expence to the Doer, and are yet Beneficial to the 
Receiver. But yet ſince tis hard that the firſt Con- 


————c 


2 kt „ 


hut reafonable, that the others ſhou'd contribute to 


left. the Owner cannot take in others without my 
Leave; and if I am diſpoſed to admit of it, the Ad- 
vantage redounds to me only. 

Bur vet in Arts and Sciences, which teceive 
1 Value from the Scarcity of ſuch as underſtand 
them, the whole Price may be fairly demanded of 
cach, though rhe ſame Trouble would inform many ; 
fur ſuch ſort of Arts, the more common they are 


— —— F. "WF 4 8 


FW 


rented ioith 26, becauſe the Life be ſhowld reftore was 


tractor ſhou'd bear the whole of the Burden, it is (2) 


him their Proportion. Thus if 1 hire a Ship to my 


— + =. 


2 — 22 pong --4 


made, the cheaper they grow : And therefore though 
my Labour be —* * to me by being ap- 
ply'd to many, yet I can (3) demand a Price upon Con- 
ideration that my Knowledge will be leſs worth the 
more it is communicated., Some indeed are not willing 
that the Salary, which a Man rcceives for teaching the 
Liberal Sciences ſhould come under the Denomination 
of Hiring, becauſe Learning cannot be ſold for Money; 
and ſo they are for making this, one of thoſe Con- 
traQs-which want a Name, reducible to the 47h Ge- 
neral Head, Work for Goods (d). Be tit as it will, it 
ſeems to have this in common with Irin of La- 
bour, that the Honeſty and Induſtry of the Party only, 
and not the Event is to be regarded; 1o that although 
one's Labour happens to be in vain, yet the Salary a- 
greed upon may be demanded. 


| Mercedem appelias ? Quid enim ſcio? Culpa docentis 
Scilicet arguitur, quod lævà in parte manulle 
Ni ſalit Artadico juveni, Juv. Sat. 7. v. 159, Cc. 


Pay, Sir, for what? The Scholar knows no more 
At Six Months End, than what he knew before. 

Taught or untaught, the Dance is ſtill the ſame, 
Ven ſtill the wretched Maſter bears the Blame. 

Sometimes that which Pliny mentions of the Tar an- 
dus or Buff, N. H. I. 8. c. 34. may be applied; when he 
appeurs in his own Genuine Complexion, he 1s like an 
4%. Tis an excellent Maſter that can make a Fool 
wiſe, _ Hipp. Coron. p. 921,922. Nature is too 
violent and powerful for any Diſcipline, Lib. Decl. 29. 
Though ſometimes that may be reply d which Lyc:an 
mentions in Her motim. Tom. 2. p. m. 293. The Speech 
which Azreng-Zebe the great Maga! made ro his Tu- 
tot, is worth obſerving, Vid. Bernier de rebus in regno 
Moporis geſtzs, Part. ult. P. M. 57. 

(4) Eſchines ated directly counter to this fort of 
Contract, for he gave People Money to come and hear 
him (e): And fo did the pompous and Ambitious Rhe- 
toticians at Rome, who by Intreaties and Entertainments 
did what they could to get themſelves Auditors. So- 
crates did not demand Money of his Auditors, but 
wondred, That a Man profeſſing himſelf to be a Teacher 
of Vertue ſhould infift upon ſo mean a Reward, and not 
rather look upon himſelf to be the greateft Gamer, in 
baving procured a good Friend ; that ſuch a Man ought 
not to fear, leſt he, whom he had made Good and Ho- 
neſt, ſhould forget to be Grateful to bis Benefaftor H. 


= 4) We follow the Norions of the Roman Law, 
ar, 


which looks upon the Tenant (Conductor) as he that undertakes a Work or La- 
and rhe Landlord (Locator) as he that lets it at a certain Price co be paid him. But tis the Impropriery» of Language which 


makes the Notions confus d: For, in the main, he that lets his Labour and Work for Wages to a Perſon, who is ro find Matter for 


1m work on, is no leſs a Landlord, than he that lets an Houſe or Land. As for Bargains at a Price agreed on, where the Under- 
{ECT hads the Materials, and is at all Expences, this is propetly Selling. See c. 2. § 10. above. 


Mr. Barbeyrac's NOTES an $4. 


his only proves that we can require no more of another than he has expreſly "agreed to pay. Bur if after the former is 


ed, ſome other Perton can make an Advantage by it, 
i.e Care he takes 


aone t him freely, 
|. (2) This is not alw 
WMC time he 


3 a nothing hinders but that ſome Recompence may be made co the latter for 
ot his Affairs, unleſs there is ſome Reaſon front Humanity and Charity, which requires that the Service be 


ays neceſſary ; for, provided that the Perſon hired doth not negle& che Affairs by him undertaken, if at the 


5 cann t attend upon anocher's, he may be allow d to make chat ſmall Gain, as a little Perqu iſite, which we are con- 
| icared he ſhould have. 


( I, Sometimes alſo 
nougn tor the Labour of teaching one only. 
(4) This Story y 
miry, Thar Fſchj 
2 gy, Diod, Sic, J. 1. c. 82. 
Acad, chan. Vid. Sen. de Benef. l. 


wed? con lac · 


(2) Tin. Part. 2. c. 30. 


5 5. c. 11. How poor Schoolmaſters are often cheated of their Wages, is ſhe 
(e) Vid Diag. Laert: J. 2. f. 52. 


that which every one gives is ſo ſmall a Thing, that what is paid for the Labour of all together, is little 


is tounded only on a bad Tranſlation of theſe Words, 'Eupiavs 5 dxegdous ve, , Which ſignify the con- 
nes cook Money of his Auditors, as Aldobrandinus obſerves. 


(e) I. 2. c. 12. ſ. 19. (d) Vid. L. 30. t. 14.1.1. ſ:4. D. de 


w'd in Lucian, de mer- 


(f) Vid, Xenoph, Apomnem. I. 2. p. 426. Kd. H. Steph. in fin; 
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Of the Loan of 4 Conſumable Commodity. 


I. What a Loan is, and what a Conſumable Commodity. 
II. A double Uſe of theſe Things. + 

III. For what Things we are wont to be Credited. 

IV. Of facit Lending. 

V. Whether Lending be an Alienation. 

VI. What if Money be Altered in the intrinſick Value: 
VII. Or in the extrinſic Value? 


HE Loan of a(a) Conſumable Commodity is found- 

ed upon this Condition, that the ſame Quantity 
and Quality be returned in kind (). Things thus lent are 
called (1) Conſumable (c), becauſe they are conſumed 
and periſh in the Uſe : (2) And therefore 'tis wang 0 
if the ſame Sort of Things, tho' not the ſelf ſame In- 
dividuals be returned. The (d) Loan of a conſumable 
Commodity differs from the (e) Loan of any other Thing 
not conſumable, and from the f) ſe of a Thing 4er 
out to hire, in this reſpect. In the two latter, the ſelf 
ſame numerical Thing that was lent, or let out, is to 
be reſtored, and no other without the Conſent of the 
Creditor: And that, not only becauſe the Value of 
ſuch ſort of Things is not always capable of being 
exactly adjulted (3) & but becauſe it was expreſly 
the Condition of the Loan or Letting. Whereas in 
the Loan of a ng anc Commodity; it, for Example, 
my Neighbour borrows a Buſhel of Wheat, and re- 


' turns me another Buſhel of the ſame Goodneſs, I am 


ſuppos d to have received my own. | 
Theſe Conſumable Commodities are ſaid to confilt of 
Number, Weight and Meaſure, as being thereby de- 
termin'd and ſpecified ; whereas other Things have 
their Quantities determin'd by Nature- And there- 
fore, Conſumable Commodities are peculiarly termed 
Quamtities: But other Things which don't come under 
this ſort of Loan are call'd Specics. And here we 
mult-obſerve, that, v. g. Oxen are not therefore a Con- 
ſumable Commodity becauſe 50, or 100 of them may 


P. VII. 


VIII. The Dottr;ne of the Jews about Uſury. | | 
IX. That Uſury is not contrary to the Law of Ny; 


75 ere 
X. Ihe Arguments to the Contrary are anſwered. 
XI. Some Contratts are much the ſame as Uſury. 
XII. The Evaſions uſed to avoid the Dijgruce of 


Uſury. 


be ſold by Tale; for the Number, in that caſe, ag 
not ſpecity them, but only denotes the Quantiy af 
the dpecres 00. | 

II. The Uſe of theſe Conſumable Commodities is ei. 
ther ordinary, or extraordinary. The /arter is, when 
a Man borrows (1) to make an Appearance ot bein 
better provided, than really he is; for ſometing 
tis of great Importance to be thought Rich; a; i 
a Man, in order to gain upon the Affections of hi 
Miſtreſs, . ſhould borrow a Sum of Money al 
ſhew it for his own : in this caſe, the Money i 
not taken up as a Conſumable Commodity, nor is the 
Borrower ever Owner of it; and therefore, he ought 
to return the very fame in Specie. But the Odna 
Uſe of ſuch Things conſiſts in the Loſs of them; d. 
in other Words, I can't directly apply them to ny 
Uſe, unleſs they be conſum d, and Io become loſt to 
me. This is plain in Corn, Wine, and other Things 
that turn to Nouriſhment ; And Money it ſelf I can't 
make uſe of in buying Neceſſaries, and paying Debts, 
unleſs I part with it : So that although the Subltance 
of the Money remains, yet as to me it is utterly lol. 
And theretore, when ſuch Things as theſe, to the end 
they may be put to their ordinary Uſe, are nude coe 
to another, not with a Deſign to barter, but with 
Deſign to have the ſame return'd again; fince the H- 
cies, that was delivered, muſt be conſum d, the Reftiti 
tion mult neceſſarily be in the fame kind (2). 


III. Money, 


Mr. Barbeyrac's NOTES on Chap. 7. 5 1. | 
(1) The Words of the Inſtitutes are, * Mutui autem datio in iis rebus conſiſtit, quæ pondere, numero, menſura conſtant, velut! 
« vito, oleo, frumento, pecunià numeratà, are, argento, auro, quas res aut numerando, aut metiendo, aut adpeudendo, in hoc Ga: 
% mus, ut accipientium fiant. Et quoniam nobis non eadeni res, ſed aliz cjuſdem naturæ & qualitatis redduntur ;. inde etium mi- 
* tuum adpcllarum eſt, quia ita a me tibi datur, ut ex meo tuum fiat. Inſt. lib. 3. tit. 15. See Cujas Of, 11. 37. | 
(2) Res fungibiles. See what is ſaid Lib. 1. c. 2.5 10. Note 3. The Word Fungibilis is not found in the Roman Law; but Fund 
is uſed in the ſame Caſe, tho it may be doubred whether the Ancient Lawyers called, Res que in genere ſuo funttiomem recipius, 
what the Modern have abridg'd into Res fungibiles. The Law upon which ir is grounded, is plainly corrupted, and ought t0 
read, in all Appearance, as Mr, Bynkerſhoek explains it, Obſerv. 1. S 10. Mut ui datio conſiſtit in rebus, que pondere, numero, mma 
tant, quoniam eorum datione poſſumus in creditum ire. Que in genere ſuo ſolutionem recipiunt per fundtionem quam ſpecie. Dig pop £ 
tit. 1, De Rebus creditis, c. Leg. 2. $ 1, 4. e. (if we underſtand tam - - before quam ſpecir). \ In theſe ſort of Things we f + 6, 
what we owe, by reſtoring another Thing of the ſame Kind and Quality, as well as by returning the ſame we have received, 4 


(ur 4 col 
14 ments, 
nets, 


* . * . . , . . * . . * Y : 1 [ 1 4 
3) The Words of the Digeſt are, Nam in ceteris rebus ided in creditum ire non poſſumus, quia aliud pro alio invito creditari ſolv 8 1) 
non pot eſt. Digeſt. lib. 12. tit. 1. Dc Rebus creditis, Cc. Leg. 2.5. 1. 50 oO bler 
Mr. Barbeyracs NOTES on 2. ape u. 


(1) So the Law ſpeaks, Non poteſt commadari id, quod uſu conſumitur, niſi forts ad pompam vel oſtent at ionem quis ace pit. 
am ad hoc commodantur pecunie, ut dicis gratia numerationis loco intercedant. Dig. lib. 1 3. tit. 5. Commod. vel contra. Leg. 3. 


(2) The true Character of Things, ca!l'd Conſumable Goods, is, 


two forts of Conſumption. 1. Natural. 2. Civil. Natural Conſumprion hath place either in ſuch Things as are 
as thoſe are which we eat and drink; or in ſuch as are ſubje& to be eaſily deſtroyed, tho“ we do not meddle with them, _— 
Fruits of Trees, &c. For as for thoſe which decay inſenſibly, as we uſe them, but don't altogether periſh, as Cloarhs, 


(a) Res fungibilix. () Vid. Inſtit. I. 3. t. 15. Princip. 


nem in ſu» genere recepiunt, ideo, quia quodlibet ex iſto genere vice alterius ita fungitur, ſeu alterius vicem ſubit, ut qui 1 
eadem qualitate & quantitate receperit, idem recepiſſe cenſeatur. D. L. 12. t. 1. I. 2. f. 1. que functione m, &c. ( 7 74 Job 
(8) Vid. D. ubi ſupr, de rebus creditis, leg. 2. l. 1. (b) Add. Jdc. 


ce) Commodatum. Y Locatum. 
Diſſert. de æqualitate & funFione in mut uo. 


95.4 


that they periſh in the uſing, as our Author ſays. * in the lie 


45 the 


ts functio⸗ 
1 les eu Ju , 
(c) Vocantur res, que mutuo dantur, fungibi „ eodem £20 


Wu 


0 
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Ill. Money, (which commonly goes by Number, or 
Counting,) Gold and (1) Silver in Bullion, Bread, &c. 
(which paties by Weight) Corn, Salt, Wine, Beer, 
Oil, Cc, (which are ſpecitied by Meaſure) and, in ge- 
neral, all {orts of Proviſion ; as Fleſh, Eggs, Milk, 
and even entire Animals, confider'd as Proviſion, come 
under the Name of Cable Commodities (a). For 
ſuppoſe I am to make an Entertainment, and have 
not Proviſion enough at Home, or Money to buy it; 
may borrow of * Neighbour, not only Eggs and 
Fleſh, but Fiſh, Lobſters, Hares, Hens, Geeſe, and e- 
ven Sheep and Calves, upon Condition to repay him 
again in kind (b). Fair Paper may likewiſe be brought 
under the fame Denomination, as being conſum d in 
the Uſe; for Paper once ſcribbled upon, is loſt for 
any other Writing. In ſhort, under this Denomina- 
tion may be reduc'd any Sort of Commodity,which can 


be determin'd by any certain Meaſure, and which, (if 


after it has been apply'd to its genuine and principal 
Ute, it cannot be intirely reſtored again to its former 
Condition,) is capable of being repaid in kind. For 
ſuch fort of Things altho' they are generally the Matter 
of Sale, yet ſometimes happen to be borrowed. 
As it v. g. I ſhould procure a certain Quantity 
ot Cloth tor my own Uſe, and ſhould let a Friend, 
who has immediate Occaſion for ſome of the ſame 
ſort, ana has not wherewithal to buy it, make uſe of 
it, upon Condition to return me as much and as good 
of the ſame kind. | 

IV. And this Contract is perform'd not only ex- 
preſly, but ſometimes racitly : As ſuppoſe I ſhould 
pay a Man Money by Miſtake, which I did not owe 
or ſhould give a Man Money for ſome Reaſon which 
afterwards does not appear; in this Caſe the Roman 
Law admits of an (c) Action for Money paid where not 
due, and for ſome Reaſon which does not appear. For 
fince ſuch Money was not paid as a Gift, but as a 
Debt, or for the procuring an Equivalent, and yet the 
Receiver became Maſter of it; it is the ſame Thing (1) 
as if it had been borrowed, and may be demanded back 


— 


as ſuch. And therefore the Foundation of theſe Acti- 
ons may not improperly be call'd a (2) Tucir Borrow- 
ing (d). Thus Mauritizs the Emperor having given 
Cillebert, the French King, Money to drive the Lo- 
bards out of Italy, after he had made Peace with 
them, demanded it back : Chi/debert indeed would not 
ſo much as vouchſafe him an Anſwer, but that was 
becauſe he was more powerful than juſt, Pau] Warne- 
Jrid. de geſt. Longobard (4). | 

V. Some Years ago Salmaſius and. ſome Civilians 
had a Diſpute, Whether the Loan of a Conſumable 
Commodity was an Alienation ® Now it is plain, 
ſince the ordinary Uſe of ſuch Things conſiſts in 
the Conſumption of them, they muſt be made 
over to the Receiver, with full Power to diſpoſe of 
them as he pleaſes z which cannot be done without 
inveſting the Property in him. But becauſe the Cre- 
ditor gives, in order to receive back, and the Debror 
receives, in order to refund ; thetefore neither is the 
Eſtate of the one leſſen d, or the Eſtate of the other 
increaſed by it. Unleſs the Creditor may be rather 
thought a Loſer, having only an Action againſt the 
Debror's Perſon in lieu of his Money, which, by Rea- 
ſon of the Trouble aud Uncertainty attending it, may 
be reckon d leſs worth than the Money it ſelf. And 
hence itis, that as Debts, due to any Man, are look'd 
upon as Part of his Fortune: ſo a Man is ſuppoſed to 
be worth only ſo much as remains to him after his 
Debts are paid. And he that owes more than his 
Eſtate comes to, may fairly be ſaid to be worth leſs 
than nothing. To this Purpoſe was that Saying of 
Ceſar's, that he wanted 2500 HS. to be worth no- 
thing, App. de bello civil. I. 2. p. 43 2. B. Ed. I. Steph. 
Hence Money borrowed is call'd es alienum, another 
Man's Money; not that the Perſon borrowing has not 
the Property of it, but becauſe he receiv'd it upon Con- 
dition to return as much. On the other fide, he who 
is out of Debt, may ſay meo ſum droes in ære, The Mo- 
ney that J have is my own. In a word, he that lends 
Money does indeed alienate it, yet ſo as neither to 


n. 


Ware, cc. they don't belong to this Place: and twas an Overſight of Tribonian to exclude Cloaths from the Number of an Uſu- 
trad, properly ſo call d. Inſtitut, lib. 2. tit. 4. & 2. Conſumption Civil hath Place in Things, whoſe Uſe conſiſteth in being alienated, 
altho' they have a continual Being. Such are not only Money, but all Things we barter with, as alſo Thi: gs made uſe of in Building, 
and a!l other Materials for Compoſitions, and Work. See lib, 4. c. 7. S 10. above, Upon this Foundation there are two ſorts of Things 
cad Conſumable Commodities: One, which are ſuch in their own Nature, and unchangeably ſuch; the other which depend up- 
on the arbitrary Will ot Men, and mutable Appointment. The firſt are ſuch whoſe ordinary Uſe conſiſts in their Natural or Ci- 
vil Conſumption: I ſay, ordinary Uſe; for tho' the Owner may lend ſometimes, for Example, a Sum of Money, merely for Form 
and Appearance, and a Beam only to ſupport a Building; vet, as that is rare, it has no regard to Laws, which reſpect Things 
that commonly happen only. The other ſort of conſumable Things contains ſuch, as tho' they may be uſed or lent without 
Contumprion, are often appointed to be ſold, or are dealt in after ſome other Manner; ſo that according to the Deſign of him 
ot whom they are borrowed, they are ſometimes tor Conſumprion, and ſometimes for Uſe. As for Example; when a Man who 
has a Library for his own Vie, lends me a Book, he intends that I ſhould return the ſame Copy again; ſo that if I would give 
him another 25 good, he is not obliged ordinarily to accept it: Bur it he of whom I borrowed the Book, be a Bookſeller, or 
Trader in Looks, tis ſufficient that I return him another Book as good; becauſe, as he keeps it for Sale only, 'tis indiffe- 
rene to him, whether I reſtore him the ſame Book, or another as good. Tis the ſame in other ſorts of Goods, un- 
lets they be ſuch as are very rare, or curiouſly wrought, as ſome ſort of Dru not common, a Watch, Mathematical Inſtru- 
ments, an Air-Pump, or other Inſtruments to try Experiments, &c. becauſe tis hard to find others of the ſame Nature and Good- 
nets, which may be returned for what's horrowed. This is taken out of Mr. Thomaſiuss Diſcourſe before quoted, De pretio af- 
t-Bionis in Res fungibiles non cadente, c. 1. 5 16. Oc. 


Mr. Barbeyracs NOTE on 8 3. 
(1) We may give Gold for Silver, and pay it in other Kinds, unleis it be otherwiſe agreed on. See Corn. Van Bynkerſhoek's 


Oblerv. 1. 9. 
6 Mr. Barbeyracs NOTES on & 44 
4 (1) It is not necefſary to ſuppoſe a tacit Lending. The Nature of the Thing ſufficiently ſhews the Neceſſity of Reſtitution, 
1 Ppears by the Author himtelf. But if it be ſufficient to render an Equivalent, yet it does not follow that it ſhould be by 
5 ne ot 2 tacit Loan; bur 'tis becauſe it cann't be otherwiſe reſtored, or becauſe tis all one whether the Thing be recover'd in 
Pecle, or by an Equivalent. See what is ſaid of Quaſi- Contracts in ſeveral Notes above, and among others on Iib. 4+ c. 13. $13, 
(2) The Lawyers call it Promutuum. See Cujacius Obſ. 8. 33. : 
A (4) By the way we may obſerve out of Plutarch, why the Gnaſſians us'd to take away forcibly the Money which they borrowed 
4 Intereſt, Perhaps, that the Creditor might evade the Law againſt Vſury, For ſhould the Debtor refuſe paying Uſe for what 
ie thus took away, he would have an Action of Robbery againſt him. Queſt. Græc. p. 303. Edit. Wech. 


(a) Vid, D. ubi ſupr.1 2. ſ. 1. D. de reb. cred ( | Condi clio indebipi E 
P. ub i ſupr.] 2. . 1. D. . cred, ) Add. Plin. N. V. I. 9. c. 55, c) Cendidtie indebiti, condiftio cauſa 
ana cauſ a non ſecuta. (d) Which is otherwiſe called by the Civilians Quaſi-Contrafus, 2 8 | en e 

leſſen 
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of the Loan of a C onſumable Commodity. 


Book V. 


leflen his own Eſtate, nor (1) to add to that of his 
Debtor. 

VI. It is a Queſtion of greater Moment, Whether, if 
a Change happens in the Money, between the Borroto- 
ing and the Payment, regard muſt be bad to the Value 
of Money, as it was (1) at the rime of Payment * 
Here moſt think fit to diſtinguiſh between the 
intrinſick Goodneſs of Money, and the cxtrinſich; 
whereot the former conſiſts in the certain Quanti- 
ty of ſuch, or ſuch a Metal: the /arrer publick 
Rate, or Value impos'd by the Magiſtrate. If 
the Change happen in the inrrinfick Value, as ſup- 
poſe the Metal becomes baſer or lighter (for the 
Change in Money is generally for the worſe) then they 
think the Money ought to be reduc'd to the Value 
it bore at the time of Borrowing. For this Contract 
obliges not only to reſtore the ſame Thing in kind, 
but in Goodneſs alſo, (2) indeed otherwiſe the ſame 
Quantity would not be reſtor d. And therefore, if 
for Example, in Money newly coin'd a fourth Part of 
the intrinſick Goodneſs be wanting, for 100/. lent in 
old Money I ought to receive 125% in the new. In 
like manner if I lend another 100/., half of which is 

rteAly Alloy, I ought to receive only 50/., when the 

aſeneſs of the Coin is redreſs d. For tho' it be in 
the Breaſt of the Government to Raiſe or Lower the 
Value of Money, yet if the exrrinſick Valuation, dif- 
fers very much from the intrinſic Goodneſs of 
the Coin, (fince Regard muſt be had to Foreigners, 
unleſs we would reduce our Commerce with them to 
pure Bartering.) the Price of Commodities will be 
determined rather by the (3) intrinſick Goodneſs, than 
the extrinſick Value and Denomination of it. For ſup- 
poſing the Money diminiſhed a 41h Part, we ſhould 
give 125 J. for that which we us'd to pay but 1co/. 
And therefore if a Man ſhould pay me an Old Debt 
of 7007. in ſo much new Money, he would really pay 
me a 4th Part too little. 

VII. But it, without any Alteration in the itrixſieꝶ 
Goodneſs, the extrinſick Value ſhould riſe or fall; then 
Regard ought to be had to the Value of the Money, 
as it was at the time of Contract, and the increaſe or de- 
creaſe of it ought to be at the Gain or Loſs of the Debtor. 


1 


For Example, if I ſhould lend 100 Guineas in Specie 
when they go for 26s, and afterwards they {hoy}, 
riſe to 30 s, I can't demand more than 26 s, the G,,. 
nea, if my Debt be paid in Silver, and if the Payment 
be made in Guineas | muſt deduct a s. from each, ang 
ſo receive not much more than 86 Gazneas in Specie. 

And on the other, hand, if they ſink to 22 5. and my 
Payment be made in dilver, I can demand 26 6. for e. 
vry Guinea. But if 1 be paid in Guineas, 1 ought to 
have an Addition of 4 s. to each, and ſo to receive z. 
bove 118 Guzneas in Specie. 

But yet this does not clear the Buſineſs, for again} 
the former Determination, the Crediz9r may mike 
his Exceptions, for had he kept his Gzineas, the In. 
creaſe had been to him; which it he be now forc'd to 
loſe, another makes a Gain at his Loſs: And the 
ſame Plea may the Debtor have in Bar of the /arrey, 

And therefore we muſt enquire further, 1/?, Whether 
any certain Sort of Money was lent, v.g. Guineas in 
Specie, upon Condition that ſo many ſhould be te. 
turn d in Specie, and in no other Money; or adh, 
Whether they were * as common current Money 
or 2dly, Whether all the Money of the Nation, c 
athly, Only that Particular Species has — 
Change. In the 1/? Caſe, without Diſpute, the Num 
ber of Guzneas is to be return d. In the 2 d, the former 
Decifion takes place, and therefore the Value of Gu 
neas in ſuch a Loan muſt be referr'd to ſome other 
__ as a Standard; v.g. ſo many Guineas of 269 

e zd Caſe, where the Change affects the whole 
Body of the Money, in Compariſon of the Plenty or 
Scarcity of other Things, may be determin'd from 
what has been ſaid in Chap. 1. S. 16. although it hard: 
ly ever happens in Fact, that this general Change in 
the Money affed s the Payment of an old Debt. As fat 
the 4th Caſe, when the Value of any one Species riſes 
without any Intrinſic& Alteration, all the other Money 
(1) muſt needs have been debaſed. Thus v. g. when 
Guineas roſe from 26 s. to 30 s. it was a fign that the 
Silver Money in its Intrin/ic& Value was grown worle. 
And therefore in this Caſe, if Gincas were [ent 
in Specie, and the Payment be made in Silver, Gu: 
neas ought not to be valued as lent at 26 s. but at 305. 


Mr. Barbeyrac's NOTE on S5. 


— ny 


(1) Thar is to ſay, as Mr. Placette, in his Treatiſe of Intereſt, obterves, Chap. 12. p. 133. If he that lends, transfers the Fro- 
© perty of a Thing to another in Specie, yet he reſerves the Value.” Now the Value always exiſts, and we know what it is. We 
put it into the Hands of the Debtor, bur he is not the Owner; for if that were, he might diſpoſe of it as he pleas'd, by giving, 
ſquandering, or playing it away, which he is not certainly allowed. Bur the Creditor, on the contrary, can make a Preſent of it to 
the Debtor himſelf, or any other. He may call it in, forbear it, ſpend it, or diſpoſe of ir as he pleaſes. See the reſt of this 
Chapter, and the foregoing, of the Treatiſe from whence I have taken it. Hence it is, as our Author obſerves, that a Debt is cal- 
led, As alienum, i. e. Another Man's Money; not but that a Debror acquires a Property to the Species he has received, but becauſe 


he gets it on Condition to render the like Value again. On the contrary, a Man who owes nothing may ſay, Meo ſum des 


in ere. 


; Mr. Barbeyrac's NOTES on 86. 

(1) Sce Francis Hotoman's Queſt. illuſtr. Qu. 15, 16. upon this Queſtion, where it is determin'd otherwiſe than it is here, but not 
from ſolid Principles. | | 

(2) So the Digeſts ſpeak, „Cum quid mutuum dederimus, etſi non cavimus, ut æque bonum nobis redderetur, non licet debito- 
Ari deteriorem rem, quz ex codem genere fit, reddere; veluti vinum novum pro vetere : nam in contrahendo quod agitur, Pi? 
«* cauto habendum eſt; id autem agi intelligitur, ut ejuſdem generis, & eadem bonitare ſolvatur, quod datum fit.” Dis. lib. 12. 
- tit. 1. De Rebus credit. &c. Leg. 3. We may add to it, that if the Money had remained in the Hands of the Creditor, he had loft 
nothing by leflening the Species ; and fo in the Alienation, this Conſideration paſſes into a Rule, “ Alienatio quum fir, cum lui 
* cauta dominium ad alium transferimus, quæ eſſet futura, fi apud nos ea res manſiſſet: Idque toto jure Civili ita ſe habet, Prix. 
terquam ſi aliquid nominatim fir conſticurum.” Digeſt, 13b, 18. fit. 1. De contrah. empt. &c. Leg. 67, In fine, In all this we mul 
ſuppoſe that the Time for Payment was not paſſed; for if the Alteration of the Value of the Species was made, when the Debtor 
delayed the Payment, or after the Creditor would not receive the payment, it is ſo much the worſe for him ro whom he was bound, 
that the Money was not paid in a Species of the Goodneſs and Value, according to the Rule of the Law. Unicuigue ſua mora nocet. 
Digeſt. Hb. 1. tit. 17, De diverſis regulis Juris. Leg. 173. 2. 1 : 

(3) This appears by the following Law. Pro imminution? que in eſtimatione ſolidi forte tractatur, omnium quoque pretia ſecie- 
rum decreſcere oportet, Cod. lib. 11. tit. 10. De veter. numiſmatis poteſtate, Leg. 2. 


| Mr. Barbeyrac's NOTES on $ 7. 3 
(1) Nr. Hoytius ſays here, That the Text is corrupted in all the Editions. It is true that in the Swediſh and Franckfort Editions, 


it is read Valere agetur, for augetur; but the Fault is fo manifeſt, that he might without Scruple correct it in his own. As for — 4 
fays, that 0B ought to be added after Augetur, I ſec no Reaſon for it, but think it contrary to the Reaſon and Senſe of the Aut But 
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lk 
it common Money was lent, the Debror gets the 
3 of the Riſe, unleſs the Largeneſs of the Sum, 
er the Enormity of the Change may plead for ſome 
Conlideration in behalf of the Cyeditor. | 
As for other Conſumable Commodities, provided 
they be teturn d at the Time and Place appointed (2), 
a) "ris little regarded whether their Price has Riſen 
95 Fallen; but the Ad vantage of the Riſe, and the 
Loſs of the Fall belongs to the Creditor, unleſs they 
had agreed about 1t otherwiſe. St 
Bur when the Debtor is backward in his Pay- 
ment, and the Price, in the mean time, happens to 
be altered, the Roman Lawyers are at a Loſs to what 
Time or Place the Valuation * to be aſſigned: It 
ſeems moſt reaſonable that it be adjuſted accord ing 
to the Time and Place of Payment. But, if it be 
through the Debror's Fault that the Payment is pro- 
tracted ; and the Price, in the mean time, alters, it 
ought to be to his Loſs (65). TR 
VIII. Whether Uſury, which is 1 given for 
the Loan of Money, be repugnant to the Natural and 
Divine Law ? is a Queſtion that has been warmly de- 
bated (1.) Which ought to be Canvaſt more nicely, 


becauſe moſt People are not of the Perfian's Opinion, 


ho, as Plut. relates in his Book againſt Borrowing, 
= their Sins, give the ſecond Place to Lying, but 
the ff to Borrowing, becauſe it often happens that 
they that Borrow, Lie. Tho' Herodotus, in Clio, in 
my Opinion better aſſigns the firlt to Lying, the next 
to Borrowing. How the old Hebrews explain the Di- 
vine Law (c), relating to Uſary, Seiden (d) gives a 
large Account; vis. they thought it (2) was unlawful 
not only to receive but even to give Uſury ; and that 
the very Scriv ners, Notaries, Witneſſes, and Procurers 
of ſuch Bargains contracted a Guilt. However, the 
Money of Orphans was allowed to be put out to Ja- 
tereſt to a Rich Man, provided he gave the Gain to 
the Orphan, but bore the Loſs himſelſ. 

Now they had two ſorts of Uſary ; the one was (ev) 
Uſury properly ſo called, which was covenanted for, and 
received at the Beginning, or during the Contract; And 
this was ſuppos'd forbidden by the Divine Law: The 


other was called (f) The Reſemblance of Uſury, and 


was forbidden only by the Decrees of the Elders. 


A Man was guilty of Uſury properly ſo called, not 


only when he received back a Conſumable Commodity 
with Increaſe, but if by Reaſon of ſuch a Loan, he 
lived in another's Houſe Gratis till he was paid; or 


gave leſs Rent for it, than otherwiſe he would have 


done ; or if he received an Emolument from a Pawn 
left with him upon Account of the Debt. And yet 
2 Man never ſuffered in their Courts for receiving 
Uſury, as was uſual for the Violation of other Di- 


vine Laws, but was obliged to Reſtitution only. But, 
if the Lyurer himſelf was Dead, his Heirs were not 
ſo much as obliged to that; for they did not refund 
Money, or any other Conſumable Commodity, but only 


Plate, Cloaths, Inſtruments, Cattle and ſuch like, 


which had been received upon that ſcore. And this 
was done in Honour of the Deceaſed, and out of Re- 
_ to his Memory, and that too only if it appear'd 
that he repented of it, and had Thoughts of making 
Reſtitution before he died; for otherwiſe the Heirs 
were not oblig d to refund at all. Beſides, Private Men 
were not permitted ſo much as to receive a ſmall Pre- 
lent from their Debtor, while he continued ſuch; the 
Lawyers indeed might, for they were preſum d by no 
means willing to Violate the Precept againſt Uſzry, 
but to receive Jure as a Giſt and not as Intereſt. 

By that which they called the Re/emblance of Uſury 
they were forbidden to receive any Profit, or Acknow- 
ledgment of the Kindneſs, (altho” utterly beſide the 
Contract, and after the Expiration of it,) except the 
Payment of the Principal before the time appointed. 
And this again they divided into two ſorts ; The One 
which related to the difference of the Time, in 
which ſomething was perform'd by the Debror, to 
the Profit and Advantage of the Creditor : The Other, 
which | related to the different manner of Contract. 

The former they again divided into Antecedent and 
Conſeguent. By That, they underſtood whatſoever a 
Man, deſigning to borrow, gave to the Perſon, upon 
whom he had this Deſign, in hopes to bring him to it 
the more eaſily. By Tbzs, whatſoever the Debror af- 


ter the Receipt of the Loan beſtowed upon the Ce- 


ditor in order to prolong the Time of Payment. Nay, 
they would not ſo much as allow the common Offices 
of Humanity to be perform'd by the Debtor to the 
Creditor, unleſs what was uſed to paſs between them 
before the Laan. Jet 

The latter fort was thought to have Regard to 
we ContraR& as this; Says the Seller, if you buy 
to Day, you ſhall have it for 90 J. but if you put it off 
till to Morrow you ſhall pay a 1007. Here the Delay, 
together with theIncreaſe of the Price, ſeems to inti- 


mate, that 10 J. is to be paid as Le. In this Caſe the 


Law did not oblige to a Reſtitution, nor did there lie 
an Action againſt the Party in the Civil Court. Yet, he 
who offended againſt theſe Decrees of the Elders, was 


liable to Corporal Puniſhment. He likewiſe, that re- 


ceived a Farm in Pledge, was not allowed to let the 
ſame to the Owner for Rent, for that lookt like U/ury. 

But, theſe obtain d only between Hebrew and 2 
brew ; of a Gentile they might lawfully demand U/«- 
ry, from Deut. XXIII. 20. Nay, they thought them- 
ſelves commanded todo it, in order to drain them of 


(2) The Words of the Digeſt are, „Vinum, quod mutuum datum erat, per judicem petitum eſt: quæſitum eſt cujus temporis 
aſtimatio fieret. — Sabinus reſpondit, fi dictum eſſet, quo tempore redderetur, quanti tunc fuiſſet, ſi non quanti tunc cum 
petitum eſſet. Interrogavi, Cujus loci pretium ſequi oporreat? Reſponder, fi conveniſſet, ut certo loco reddererur, quanti co loco 
* efler; ſi dictum non efler, quanti ubi eſſet petitum. Dig. Iib. 12. tit. 1. De rebus credit. &c. Leg. 22. See Lib. 13. /t. 3. De 
conduct ione triticaria, Leg. 4. & tit. 4. De eo quod certo loco dari oportet. Leg. 3. lib. 17. tit. 1. Mandati vel contra, Leg. 37. lib. 43. 


tit. 1. De verboy, Oblig. Leg. 59. 


| Mr. Barbeyracs NOTES on 58. 


and not to the Borrower. 


) This Paſſage of our Author might have been left out, becauſe the Queſtion here debated, refers directly to the Lender, 


2) This is certain; and God forhad it for ſome ſpecial Reaſons, which our Author ſpeaks of a little lower; ſo that nothing is 
reg 5 ridiculous than the blind and malicious Zeal of certain Modern Authors, who, to ſhew their Reading, have blinded the Eyes of 


e People, by quoting the T, 
e 6.35. in Note 6. upon 8 9. 


. (a) Inſtance in Wine, lib. 12. tit. 1. I. 22. D. de reb. cred. 
Jad certo loco, &c. 


*) "IMP VA i. e. Vun fixed and determined, | 


— 


F 


Y MPMI i. e. 
P p 2 


almud and Spaniſh Rabbins, who explain the Law in Deut. 23. 19. ſtrictly. I ſhall ſpeak upon the Paſſage 


Cb) Add, lib. 13. f. 3. I. ult. D. de condi, Triticaria. & t. 4. D. de 
(e) Which is extant, Exod. 22. 25. Lev. 25. 37. Deut. * N 7 (4 De F. N. & 6. ſec. Heb. L. 6, c. 9. 
Duſt o 
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eit Riches, and weaken thoſe Nations,which God had 
otherwiſe deſtin d to Deſtruction. Yet Leo of Modena 
(a) ſays, That Text is to be underſtood of the ſeven 
Nations only, that dwelt in Canaan : and not of the o- 
ther Gentiles : of whom it war not lawful to receive 
Uſury. Bur yet that many, by reaſon of the Miſeries 
of a long Captroity, and their Lands being with-bolden 
from them, and for want of a better Way of getting 
a Livelihood, b 

ther Forefathers. But he proteſts that to be Jalſe, 
which ſome ſpread abroad, Thar the Jews every D 

take an Oath to do what they can to cheat the Chri- 
ſtians, and, he ſays, it was invented to render them 

tous. 


IX. Let us now conſider, whether what has been 
thus punctually obſerv'd among the Fews, be the 
Dictate of the Law of Nature; or the poſitive Law 
of God ; and that not peculiarly calculated for the 
Fewos , but for all Nations. As for what has been 
added by the Zewj/h Elders, tis plain, that is alto- 
gether poſitive, and impoſed only to prevent Cavils, 
which deſigning Men had found out to evade the 
Force of the Law. But in general our Opinion of U- 
ſary (b) (1) is this; provided it does not oppreſs and 
grind the Poor, but anſwers the Advantage which we 
our ſelves might have made, or which the Dehror 
does actually make of our Money, (eſpecially if he 
borrows not out of Neceſſity, but in order to make 
a Gain of it,) the Law againſt it is neither that of 
Nature, nor that of God univerſally obliging all Na- 
tions; but a poſitive Law to the Zeros only, founded 
upon Reaſons in a manner purely Politick. And it 
was generally the Opinion of the Rabbins themſelves 
(c, that Uſury was neither Theft, nor againſt the 
Law of Nature, as being founded upon Conſent and 
free ContraQ. | 

But the ſame may be evidently proved from Reaſon 
for tho the Jets were by the Divine Precept join d 
together in a cloſer Tie of Amity than ordinary, yet 


degenerated from the Integrity of 


they were oblig'd to exerciſe towards others all the 
common Duties of the Law of Nature (2) (3). And 
therefore, it U/ury be againſt the Law of Nature. 
don't ſee how the God of Holineſs could indulge thy 
Nation, which he had peculiarly ſanctified, in th. 
Practice of it, and in a manner charge them 10 
violate a Precept of the Law of Nature, in 
Prejudice of thoſe who had never injur d them, | 
indeed that Paſſage in Deut. XXXIII. 20. (d, ough 
to be expounded not of the (4) Canaanites only, but ol 
any other Nation. 
There ſeem to be ſeveral good Reaſons why ſuch 
a Law againſt jury ſhould more eſpecially obtain 
amongſt the ewe. The firſt may be taken from the 
Genius of the People; for they were as much addicted 
to the ſcraping up of Riches then, as now ; in which 
they thought their greateſt Happineſs to conſiſt. And 
therefore, that their Thirlt after Riches might got 
tend to the Oppreſſion of the Poor, God ſeems tg 
have provided by this Law. But yet leaſt too great 
a Violence ſhould be ofter'd to their Inclinations, 
— permitted them to uſe greater Liberty among 
Belides, (5) the Conſtitution ef that Common. 
wealth required ſuch a Law. For. tis evident, 
Moſes deſign'd to have it Democratical, (for ſuch a 
State may admit of a Chief at the Head of it) and 
nothing contributes more to this than to preſerve, 2 
much as poſſible, an Equality of Riches amongſt 
the Members; and to this end, were the Laus cf 
Jubilee and Remiſſion inſtituted, and thole againſt alie 
nating Land for ever. Lev. XXV 14, 31, 35, 36. Den. 
XV. 2. Add Nam. XXXVI. Which the Law of Sr 
reſembles, That an Heirefs ſhould marry ber next 
Kinſman by ber Father's ſide. 
nd the very Condition of thoſe Times furniſhes us 
with an other Reaſon for the Law againſt Uſary. For 
that Nation had then a more plain way, of Trading 
which conſiſted in Paſture and Husbandry, or Man 


Mr. Barbeyr 


as NOTES on $9. 


(1) I uſe the Word Uſury to avoid the ill Phraſe of Lending at Intereſt. But ſome Authors who retain ſome Reliques of Pope- 
ry, declaiming againſt the common Opinion of the Proteſtant Divines and Lawyers, maliciouſly affect to uſe the Word Uſwy 4- 
lone, and ſay, for Example, that Uſury is allowed, or not allowed, becauſe that Term is become odious through the Abuſe which 


is often made, of a Contract innocent enough in itſelf, and originally denoted by it. 


(2) This appears by the Law of Moſes itſelf; for it forbids to oppreſs the Stranger, and do him any Injury, Exod. 22. 21235 
Deut. 23.7. 27. 19. See Mr. Noodt, De fanore & uſuris, lib. 1. c. 10. p. 66, Oc. ä 
(3) And therefore they are deſervedly cenſur d by Juvenal, Sat. 14. v. 103, 104. 


Non monſtrare vias, eadem niſi ſacra colenti; 
Aus ſitum ad fontem ſalos deducere ver pos. 


Ask them the Road, and they ſhall point you wrong, 

Becauſe you do not to their Tribe belong: | 

They'll not betray a Spring to quench your Thirſt, 

Unleſs you ſhew them Circumciſion firſt. 
Mr. Dryden. 


(4) © If chat were fo, ſaith Mr. Ia Placette, in his Treatiſe Of Intereſt, God would not have excepred the poor Strangers, as the? 
© are Not excepted among thoſe that are condemn'd to Death without Mercy. Sce Lev. 25. 35, 36. But tho God doth not appro'® 
that Intereſt ſhould be taken of any poor Stranger, he doth not formally forbid any part; for the Law cited here concerns Pro- 
© ſelyres, who were, as it were, naturalized, and enjoyed the ſame Privileges as the Hebrews.” See Exod. 12. 48. &c. Numb. 15- 
14, &c. and Mr. Noodt, ubi ſupra, p. 60. We ſhould rather ſay, as Mr. Ia Placette alſo dots, that the Expreſſion of the Law, 15 
allows giving of Intereſt, is general, and there is no Reaſon to reſtrain the Senſe, 'Tis to no Purpoſe, that St. Ambroſe ſuppoſing of bis 


own Authority, that the Permiſſion only reſpected the Seven Nations of the Canaanites, who ought to have been deſtro 


yed, faich 


in his Book of Tobias, chap. 15. That it was a lawful Act of Hoſtility, and that ſince they might have (lain thoſe Nations by 


the Right of War, by much greater Reaſon they might be allowed to ſpoil them of their Goods; for, as he ſays, Len 


ding on 


© Uſury was an eaſier Way, and pleaſanter Means to impoveriſh and ruin them.” Mr. Noodt anſwers this, p. 65. That when ur 
© lends to, or makes any other Contract with an Enemy, he treats with him, not as an Enemy, but as a Man, towards whom 8 
* ſequently he ought to obſerve che Law of Nature and Nations, and on thit Account ſuſpend all Atts of Hoſtiliry, Further, 90 
© allowed the Jews alſo to take Money at Intereſt of Strangers; and then we may as well ſay, That God would have Strangers 


© 1mpoveriſh and ruin his own People by it.” Mr. Noodt urges many other Things, which utterly overthrow St. Ambroſe's 
and which obviate all the Evaſions which that Father, and ſuch as are of his Opinion, could deviſe. We may obſerve allo, 


Not10!, 
ſo, that 


at one Time, the Lending at Uſury was forbidden at Rome, from one Citizen to another, altho it was permitted in reſpect to 


Latins, who were their Allies, See Tit. Liv. lib, 35. c. 7. 


() We may find theſe two Reaſons unfolded, and ſupported with ſeveral other Remarks, in the forementioned Chapter _ 
Noodts Book De fænore & uſuris, p. 62, Ce. We ſhould allo do well to read what 7. Frederick Gronovius 1ays in his Treatile, 
Centefumis & Unciis Uſuris. Antexees 1. p. 457, Cc. which follows his Book De Seftertiis, &c. Edit. 1691. 


) De Ritibus Hebraicis, p. 2. c. 5. | 
forms us. (4) See Mr. Le Clerc updn the Place aboye-cired, 


b) See Mr. la Placette's Treatiſe upon Y. 


(e) As Se/den in the aforecited Place i 
factures; 
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Aures; Merchandiſe was ſimple and moderate, the 
Secrets of Trade and Navigation being not known to 
them; and, in ſuch a State, no one borrows but when 
ne is prelt with Neceſſity. And therefore Deut. 
XXVII. 12. it is mention'd as an Argument of the 
»rearclt Happineſs; 1'hox ſbalt lend unto many Nati- 
ns, and thou ſhalt not borrow (a), Since the Gains, 
n ſuch a Caſe, could not but be very ſmall, the leaſt 
y imaginable muſt needs be very burthenſome. 
ind where the Money borrowed is laid on. aan 
the Necellaries of Life, it will be next to impoſſible 
ever to rccover it; for how can your Labour be able 
to bring you out of Debt, when it was not {ſufficient 
to ſupport you from Borrowing? Upon this Ac- 
© count the State of Athens was involved in ſuch Trou- 
« bles, by means of U/ury, that it could not be reme- 
died otherwiſe than by Means of Solon's gazg eta, i. e. 
Shaking off the Burthen Vid. Plut. Solone, which Mil- 
chief Rome allo felt in its Infancy. 461 

Grotirs ( b ) brings this as one Reaſon amonꝑ others 
of the Law in Deut. XXIII. 19. That the Chief 
Riches of the [ews lay in Husbandry and Money, where- 
as moſt of the nejehbouring Nations made vaſt Returns 


another; for Uſury laid upon Husbandmen is every 
where oppreſſeve, Beſides, Moſes endeavour d by that 
Law to endear them to one another, and they had the 
more frequent Occaſion to put it in Practice, becauſe 
then only ſmall Sums were borrowed, and thoſe too 
by the meaner ſort, and Tuch as ſtruggled with Want 
and Poverty. From hence Philo Zudens (c) intorces 
the Exerciſe of Charity and Liberality among Fellow- 
Subjects (6). Which Vertue the great Læꝶilato has 
indeed eſtabliſhed by ſeveral other Laws. See Exod. 
XXI. 10, 11. XXII, 22, 23, 25, 26, 27, XXIII. 4, 
5, 9, II, 12. Lev. XIX. 9, 10, 13, 33. XXIII. 22. XXV. 
6, 10, 11, 35,36, 37, 39, Nc. Deut, XIV. 28, 29. XV. 
2, 4, 7, 8, 9, 10, 11. XXIII. 24, 25. XXIV. 10, 11, 12, 
13, 14, 15, 19, 20, 21. XXVII. 12, 13. 

But now Money is borrowed for other Ends, viz, 
in order- to increaſe and improve one's Wealth. 
When a Man borrows for this Purpoſe, why ſhould 
another lend for Nothing? Nay, tis an unreaſonable 
Thing, when you vaſtly improve your Fortune with 
my Money, not to admit me into ſome (7) Share ot 
the Gain: For I, in the mean time, am debarr'd 


from making that Advantage which I might otherwiſe 
have expected by applying it to my own Uſe. Be- 
hdes, I have parted with ſomething Valuable, which 
ought therefore to be conſider d; for in lieu of my 


Money 


by Merchandiſe : And therefore Uſury was allowed 
the Jews in their Dealings with them, which, with 
very good Reaſon, was forbidden to be taken of one 
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(5) From all that has been ſaid, it appears, that David, Pſ. 15. 5. and Ezekiel 18. 13. 22. 12. give this Character of a good 
Man, Toat he giveth not his Money upon Uſury ; but they treat only of the Lending forbidden by the Law, fo long as the Govern- 
ment of the Fews was in Being, i. e. that which was done by. one Few to another. As for the Words of our Saviour JESUS 
CHRIST, Lale 5. 34, 35. they ſeem to me, if we conſider them in rhemſe!ves, or with their Connexion, not to reſpect Lending 
upon Uſury. His Divine Words are, If you only love them that love you, what thanks have you? v. 32. And if you do good to them 
that do good to youg what thanks have you? Do not Publicans and wicked Men the ſame? v. 33. And if you lend to them of whom you bope 
to recefve, what thanks have you ? Sinners lend to Sinners, that they may receive as much again: But love your Enemies, and do good 
and lend, hoping for not hing, and great ſhall be your Reward, and you ſhall be Children 7 


| of the moſt High, for he is beneficent to the 
UVithankful and Sinners. This Phraſe, Hoping for nothing, doth nor in the leaſt refer to lovin ro 


| 3 your Enemies, and Doing good 
Lending; and I wonder that no Man, fo far as 1 know, hath taken notice of it, So ad, 


oping for nothing, plainly ſignifies, 
Lend, rho” you cann't expect that he that borrows ſhould do the like in his Turn. The Reaſon which our Saviour uſes, is taken 
tom che moſt noble Motive, and that is, ro imitate God, who doth Good to the unthankful and unholy, which makes rhe Thin 


very clear. But if we deſire a greater blenty of Proofs and Arguments, let us read Mr. Noodt's Firſt Book De Fenore & Uſuris, — 
Mr. La Placette's chap. 3. of his Treatiſe of Intereſt. The Truth is, JESUS CHRIST in chat Text neither forbids nor approves g iv- 
ng of Uſury, nor had he any Occaſion to do it, ſince the Jews, to whom he ſpake, according to their Law, could nor lend one to 
another, but freely. Ic belongs therefore to them, who condemn all Uſury in general. to prove, that it is unlawful in itſelf, and 
vilagrecable to our Goſpel-Diſpenſation. But they'll never compaſs their Deſign, ſeeing, that tho they have ſtudied the Natura! 
and Moral Law with ſo much Care, yer ſome of them ſhew not only groſs Ignorance, but at the ſame time Weakneſs and Preſumption. 
A tamous Caſuiſt, Bannes 2. 2 Quaſt. 78. Art. 1. Dub. 1, owns (as Mr. La Placette obſerves) that the Proof which the Words of JESUS 
CHRIST afford, rakes its Force, not from the Words themſelves, which may have another Senſe, but from the Authority of the 
Lopes and Councils, which have ſo explained them. Thus the Knot is looſed , and they, who, tho' Proteſtants, dare let our them- 
(elycs incogro!s Invectives againſt the Opinions of their own Party, ſhew, that tis the Credit of the Fathers that they moſt value. But 
they make a Noiſe to no Purpoſe: All their Declamations and fierce Contentions ſerve only to ſne that the Reading of the Fathets 
* capable of biaſſing their Thoughts, eſpecially when it meets with a ſerious Temper, and ſuch as are more careful to improve theit 
Memory than their 2 For had theſe Men fo much Zeal for the Honour of the Fathers, as to judge of them ſo long after 


their Death, as freely as they would of an Author of the laſt Age, they ought to ptove by good Reaſons, eithet that the Fathers 
vere intallible, or are not guilty of the Errors imputed to them. | 


* a | And I am willing that they begin, fot that End, with Lending 
upon Ulvry, wherein they think themſelves to triumph; and let them ſee whether the 


q ad n Low confute the two Treatiſes before quo- 
10 » the One of a Divine, the other of a Lawyer. Waiting for what they'll do, I fay boldly of thoſe Works, and ſome others, 


mat have diſcover'd the Errors of thoſe ancient Chriſtian Doors, That they are Iron, Steel, and Diamond for them. Sce what 
Mall be ſaid lower in the Note on $ 10. 

9 7 This is what is called Intereſt Lucrative, or Gainful Intereſt; whereas Compenſative Intereſt is on! 
= Prot ceaſing, and a Damage ariſing; There is no Difficulty of any Conſequence, bur in the laſt ; and he muſt ſhit his Eyes, 
i Har nor lee the Juſtice of ſuch an Intereſt, ſince in requiring it, no more is demanded, than what we had when we lent it. If 
10 ar of it, he may be fully convinced by reading of the gt h, 5th, and 7th Chapters of Mr. La Placette's Treatiſe of, Intereſt. 
_ 3 incereſt, ſomething may truly be alledged more 1petious to oppoſe it? but if we bring a Mind free from Prejudice, 
"oh 2 find that this Intereſt is neither leſs innocent nor lawful than the Compenſative. What Mr. La Placette has ſaid upon 
Po, ® and trom him I ſhall bocrow ſome Reflexions. As it depends on the Creditor to lend, or not; ſo tis at his Pleaſure 
* put poſes to lend, Whether he will put his Money into the Hands of the Debtor for ſeveral Years, or for one only, or for 
"nu, or tor a Week, or for one Day only. Su 


ppoſing then that he can lend for a Day, or a Week, yet he is willing to lend 


i two Years, engaging himſelt not ro demand ir ſooner, why may nor ſuch a Renunciation. which depends upon him, and 
* to the Debtor, be ſettled at a Price? 3 n pends upon him, 
0 


. e? When one has a Right of Service upon an Houſe or Field, he can renounce ir 
demprions 4 al ever, and ſet a Price upon ſuch a Releaſe. 


Vw} : eaſe. The fame Thing hath a Place in the Buſineſs of Homages and Re- 
urpoſe to all ns what Account then is it forbidden to be uſed in the Right we have to call in what is borrowed ? Tis ro no 


4 f ge, chat when the Sum lent remains in our Hands, tis very probable that it affords us no Profit; and is it not 
f why Injury to our Neighbour to make him pay tor the Uſe of it, when we loſe nothing ourſelves ? This Anſwer ſuppoſes rwo 
and both of them alike falſe. 1. That in treating with our Neighbour, he ä 


e may enquire What we ſhall loſe by lending 
0% Add. Dexp. 1. , 2 (!) Upon Luke 5.35. EIS 


y a ſimple indemnitying a Man 


(<) De Charitate, 


tum; 
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Money 1 have only an Action againſt your Perſon, 
which can't be 
For every Body does not conſider that of Martial, 


B. 2, Epig. I 3. 


Er Judex petit, & petit Patrons : 
Sotvas, cenſeo, Sexte, Creditori. 


It may alſo happen by ſome Accident or other, that 
Debt may be loſt. * My Slowneſs, in paying what 
I promiſed, has made me aſhamed of: my Debt; how- 
© ever, I may avoid the Cenſure of the world by 
© ing it with Intereſt.” Pind. Olymp. Od. 10. 
ſometimes the Debror muſt be courted and careſs d, 
that it may not be loſt. And ſome borrow on pur- 
pole to make their Creditors dependent on them. As 
the Mareſcbal de Rochelaure, when he was tax d by 
Lewis XIII, with taking 
Mayenne, 
the Duke, but bis Money 
but in a deſperate Condition if be did not ſtk cloſe to 
his Debtor a). Beſides it is not ſeldom that we lend 
to Perſons who are utterly unable topay. To whom 
that of Martia/ may be apply d, L. 1. Epig 76. 


Dimidium donare Lino quam credere totum 
Qui mavult, mavult perdere dimidium. 


And therefore ſome are of Opinion, that it would be 
for the Advantage of the Publick, to allow none 
but Merchants to take up Money at Uſe; for this 
would make the Poor induſtrious and force them to 
Frugality, who ſome of them are not afraid to pay 
Intereſt for Money to maintain their Extravagancies. 
And Monied Men, rather than let their Money lie 


— — 


anſwered to this, of which we may find a Solution in t 


Debtor may probably get by the Loan. 
That he does not go beyo 


ther a Gain. Moreover, this is 
of the Bank called Monts de Piety, an Eſtabli 


oppoſite ro Charity. The Need of the Borrower is ſuch very 


þ — 


make a poſitive Gain. 


1) See Mr. Noodt De Fenore oF Uſuris, hb. 1. c. 6. p. 37, Cc. 
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Of the Loan of a Conſumable Commodity. BookY Cn 
dead, would either take to Merchandiſe themlelye, ag 
gt. 
proſecuted without ſome Trouble. or would put out their Money to thoſe that do an{iver 
which would make Trade flouriſh, to the great Be. duce i 
neſit of the Common-wealth (þ). Grotius (c) is g . 
22 ) is ot ict upe 
Opinion, That he Legal Intereſt ought to be ſtaa ty, wh 
not according to the Gains of the Borrower, Fut ;1, et tho 
Loſs, that thereby accrues to the Lender; as in 620. vil Ret 
ing and Selling, and other Contrafs, no Regard is l be 100 
to what the Recerver may make of the Commodity, hut creaſe. 
what goes away from the Seller. And, in i, nough 
Caſe, ſo much goes away as every Man, in bis own the Em 
N - Calling, might and *ſually does make of his Money, Minds, 
ay Allowance being made for Hazards, which in ſome Ciſy unnatul 
are more, in others leſs: with whom 1 ſo far Human 
that no Man can complain, if his Debror makes a hf theſe ( 
and unexpected Return of his Money: But yet ther cruel 11 
| is no doubt but 1 may demand higher Intereſt d own m 
part with the Duke of him that makes a very Gainful Trade, than I can d rothing 
pleaded in Excuſe, That he did nor follow another who drives a Poor one. held, b 
For bis Debt would be KX. The Arguments which are brought againſt L/ De Ben 
are eaſily anſwerd. It is urged that rhe Loan of; upon LU 
Conſumable Commodity ought to be given Gratis, * ly odio 
cauſe the Loan of all other Things is ſo. But I anſng, not of 
that as I have a Power of Granting the Uſe of my for the | 
Goods, that are not Conſumable, either Gratis or ft encreaſe 
Rent; whereof the one is a Loan, the other a Lerring: 5 begotten 
what ſhould hinder me from granting the Uſe of ny AR "*y is b 
Money alſo either Gratis or (1) for a certain Recon- fore this 
pore? But, if you ſhould inſiſt, that hat only is, wards th 
which is lent out Gratis; the Conſequence wou apply'd 
be, that Money lent upon Intereſt ought to be call rows M. 
by ſome other Name, and not that it is unlawful, mg. At 
Another Objection is, That Money is a (2) Br- Deſign t. 
ren Thing (d), of no Uſe to Human Li as ore ly benetic 
Cloaths, Buildings, Cattel, &c. And therefore nothing ture, to! 
ought There 
3 l 3 InConſacr 
| *| | nh d. fr 
him. 2. This is a Conſequence of the former, That every one is bound to do all he can for his Neighbour, if it coſts him nothing, ith 
If the firſt be allowed, Commerce would be eſſentially unjuſt, for it conſiſts only in endeavouring ro ger by what one ſells; bur Thi 
if the Profit made hath nothing contrary ro Charity or Juſtice (which is not impoſſible) nothing hinders bur that we may lawfully l bart 
urſue it. If che other Suppoſition be true, we muſt condemn a Thouſand Things every Day, axd have nothing to oppoſe. As Merpreter 
r Example: I have two Houſes, of which one is of no Uſe to me, but a Charge, becauſe no Body dwelling in it, it rus tb II if it wo 
Decay. Again, I have two Copies of the ſame Book, of which one is of no Uſe. Does it follow from thence, that I may bot 900 him 
ſell or let out that Houſe or Book? There are a Thouſand ſuch Inſtances, where it cann't be taken ill, if one ſell rhe Property l 
or Uſe of certain Things which coſt nothing, and are uſeleſs to ſuch as ſell them, tho profitable ro ſuch as buy them. Why the" 3 eben 
may we not do the ſame with Money, in lending it, as innocently as in other Things? But there is another Proof more exact, * Re 
taken from the ſame Natter. A Creditor allows his Debtor to make uſe of his Money lenr him; this is ſufficient to entitle him ; on her 
to pay him Uſe, In ſhort, if we may lawfully let an Houſe, an Horſe, Oxen, Tools, and an hundred other Things of char Na- (3) Som 
ture, why. may we not do the ſame with Money, and in general, with every Thing that is uſed in Commerce? Divers Things ate 8 .focon 
Na ; next Paragraph, and iu the Treatiſe from whence this is taken. We * made 
ſhall now only add the five Conditions which Mr. La Placette lays down to make Lucrative Intereſt lawful. 1. That the Creditor * one Par 
is not otherwiſe bound to lend his Money freely. 2. That the Debtor obliges himſelf willingly to pay ſuch Intereſt. 3. That rhe _ will b 
That the Intereſt is not greater than the Advantage he hopes to get by it. 5: Laſtly, 100 Kt] to 
the Bounds fixed by the Laws. Let us alſo obſerve, with the ſame Author, (Chap. 18.) That there * 00 * 
two ſorts of Profit. 1. Poſitive, when a Man gets that by his Money borrowed, which he could not otherwiſe have had. 2. Ne. 10 An 
gative, which conſiſts not in getting what one has not, but in keeping what we have already, or may at length have, not in gros * hy 
ing more rich, but to prevent being poorer. Borrowing is moſt commonly of this laſt Uſe, which happens teveral Ways. As Ir 10 = 
Example: A Man owes a conſiderable Sum, which he cann't pay, and pays 6 I. per Cent. for it; I lend him the ſame Sum at 4 pers ith mh No 
cent.; he really gets nothing, but he actually ſpares 2 per Cent. which, were it not for me, he muſt pay to his firſt Creditor + and — 
Another hath need of Money, and not getting it, is forced to ſell at a low Price thoſe Goods, which he was ſure to. ſell dear ute rang 
in a little Time; lend him Money, which he could not be without, and ſo prevent the Loſs he ſhould have had by his Goods. Bey © othe 
On theſe and the like Occaſions it cann't be unlawful to take Intereſt ; for indeed 'tis as good an Office to prevent 4 Loſs, as fut. 5 * 4. 
the only, or, at leaſt, the principal Foundation of the Intereſt paid to che Dire _ dey « . 
: hmenc which all che World has found ſo uſeful and profitable to ſuch as ace in Necein (5) 1 
ty. Weoughit only to obſerve, that tho this ſort of Intereſt is not fo contrary to Juſtice as the other, yet it commonly 15 1 like Sum 2 
| | often, that he is obliged ro borrow either without Incereſt, of co 4 o a P; » 
rent himfelf with an Intereſt Compenſative, which hath not Place ſo commonly in ſuch Loans as are made to them who borro# t es th Ns 
To all chat has been ſaid, we may join Chap. 5 and 6, of the It Book of Mr. Noodt's Treatiſe. Nivalent, 
Mr. Borbeyrac's NOTES on 5 10. 10 (ſays R 
| ; , ot upot 
2) Here the wicked and lazy Servant ſays to his Maſter, I knew that thou wert an auſtere Man, who reapeſt where thou hy © 25, 
ſowed, and gathereft where thou haſt mt | ſcattered. But che Senſe is not, that it is Cruelty ro take Uſe for Money lent, wine! Rod mij 
| ' | Cred 
(a) Gramond. Hiſt. Gall. 1. 8. Diodor. Sic. I. 19. c. 24. Plut. Eumene. p. m. $91. C. Edit. Franc, 1520, ( b) Vi. Lud, Sep" (0 25 | 
(e) Ad Lucam 6.35. (4) See Mat. 25. 24. | Thing 00 2 lib 
n Decoren 


lium, de ratione ſtatus, I. 2. c. 13. 
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to be demanded for the Uſe of it. To which I over, but the Property muſt too, and vice verſa, For as the 
— that tho Money is ſo tar Barren, as not to pro- Saubſlance of Gr 2 
duce its like; yet after an Eminent Price has been hem; ſo the Money that I expend per iſbes to me, as 
let upon it, by the Induſtry of Man it gains a Facul- being remov'd out of my tftate. And therefore ſince 
te. which naturally it had not, and becomes ProduQtive the Uſe can t be diſtinguiſhed from the Thing, nothing 
{t thoſe Things, which are both in natural and ci- ought to be demanded for the Uſe; it being enough, if 
vil Reſpe:t fruitful. And therefore Cary is not to zhe Thing be reſtored in kind. To this! anſwer, that 
be 1ook'd upon as a Natural but as (3) a Civil In- indeed the Uſe of a Conſirmable Commodity does not 
creale. Of which however Seneca ſpeaks ſeverely e- properly differ from its Subſtance () (b) (5), but yet 
nough : I ſee, ſays he, Deeds and Bonds and Writings, it does not therefore follow, that the Power to make 
the Emblems of Covetouſneſs, which deceive our vain Ule of it upon an Obligation to return the fame in 
Minds. For what are Uſury and Accounts, but Names Kind ſome time after is not worth ſomething. Now 
unnaturally impoſed upon Things for the Support of tis a Condition in every Loan, that the Thing be nor 
Human Avarice ? What are theſe Bills of Contract, return'd *till ſome time after; But if I Borrow Mo- 
theſe Computations, theſe Prices ſet upon Time, this ney for ſuch a certain Time, I may lay it out upon 
cruel Intereſt upon Intereſt ? They are all Evils of our other Fruittul Commodities, or make a Gain of it 
own making, and depend upon our ſelves, they have ſome other way. And thus ſuppoſe I Borrow Pro- 
nothing in them of Solidity, that can be either ſeen or viſions, or other Necellaries, my Gain conſiſts in this, 
held, but are the empty Dreams of a covetous Mind, that I am not neceſſitated to part with my Goods upon 
De Benef. 1. 7. c. 10. (4) Ariſtotle too is ſevere enough ill Terms to JI Bread : Or, my Money, which 
upon Uſury, The Art of Uſury, ſays he, is deſerved- mult otherwiſe have been thus expended may now 
ly odious, for it makes a Gain of Money it ſelf, and be laid out to more Advantage. 
not of that for the ſake of which it was found out; And here we may obſerve by the way, what 41. 
for the Uſe of Money is to carry on Traffick. But U/zry florle (c) relates of Cyp/ſelus, Who having devoted all 
encreaſes it, and is therefore call'd rc for the thing bis Goods to the Gods of Corinth, the r Tear paid 
begotten is like the thing that Begets ; but in U/ury Mo- the Tenth part of them, and ſo for ten Tears together. 


ney is both the thing begetting and begotten, and there- But in ſtrict Juſtice this did not ſatisfe his Vow, un- 


fore this ſort of Gain is Unnatural, Pol. 1, J. (10) to. lels, for the Relief of ſuch a Raſh one, any favoura- 
wards the End. Beſides, Money let out ro Intereſt is not ble Interpretation may be allow'd. That Saying of 
apply'd contrary to its proper Uſe; tor he who bor- Cato in Cicero (d), who thought Uſury as bad as Rob- 
rows Money does it at leaſt for the ſake of Barter- bing and Murther, is to be underſtood only of Extor- 
ing. And Property it ſelf was firſt ſettled, with a tion; which reduces the Poorer ſort to Extremities, 
Deſign that every Man's Goods ſhould be immediate- and adminiſters to the Covetouſneſs of the Rich. Our 
ly beneficial to himſelf; and yet it is not againſt Na- Anceſtors, ſays the ſame Cato (e), enacted in their 
ture, to let out our Goods to another for Rent. Laws, that a Thief ſhould be condemn'd to p 


ay Double, 
There is another ObjeQion, which is ſomewhat nice; but an Uſurer Qurdruple. And yet he kim, if we 
In Cnſumable Commodities, the Property cannot be diſtin- 


may believe Plutarch (f), did craftily enough exercile 
ghd from the Uſe, and therefore the Uſe can't be made that ſort of Uſury, which we now call Bortomry. 


Tung barren in itſelf; bur it is a Proverb'al Speech, which implies only, that ſome Men require more than others can do. See the 
Iterprerers upon the Flace. It may be better obſerv'd from the Parable, that ir proves, that lending at Intereſt is very innocent 
tor if ic were ſinful, we cann't think char Jeſus Chriſt would have put into the Mouth of the Maſter of the Farable, who repreſents 
GOD himſelf, theſe following Words, Thou wicked and lazy Servant, thou kneweſt thut I reaped where I had not ſown, and gather 
where I have not ſtrawed, you ought to have put my Money to the Bankers, that at my Return, 1 might have received my own with Uſu- 
ry, ver. 26, 27. See further Mr. Noodt, lib. 1. c. 7, 8. De fan. (& uſur. where he confutes at large rhe Objections which our Au- 
thor propounds here, and ſome others. The ſame Lawyer alſo examines in Chap. 9. a Paſſage in Seneca, De Benef. lib. 7. c. 10. Quot- 
ed alſo here, and proves it only meer Declamation. 

(3) Some anſwer, Thar true it is, that the Debror finds Means to improve the Money borrowed; but that's from I i; Induſtry only, 
ad fo conclude, he only ought to have the Profit. But (as Mr. Placette ſpeaks, ch. 10.) his Induſtry is not the only Cauſe of the 
Front made by rhe Money; for tho Money without Induſtry would bring no Profit, no more would Induſtry without Money; and 
o one Parr ot the Profit muſt be imputed to the Money, and another to Induſt, This is allo viſible in ſome Contratts of Letting : 
Land will bear nothing, if it be nor tilled; Tools, let to an Artiſt, will do nothing, not only if they be not uſed, but alſo if * 
dot Skill to uſe them. Nevertheleſs, all this is no Hindrance but that the Rent may be paid for the Land, and Uſe for the 
Tools: and why then may not Intereſt be paid for Money, as well as for other Things. 

(4) Ariſtorle's Greek is, EuncywTd]a jos) 1 Ofonocrd]ith, dic . dT” euns T4 wind) ? I xthow, x, d ig" de L- 
lg. MSI ACO ty evelo y dew 6 5 Toxos aur 014 mtr obey x, TEvoue mel danger luna y Td TILTLHLE THIS EVO 
aue J Tones vie vowope vuouarO: ge H / evo £70 yenneariouay fav. De Republica, lib. 1. c. 
'% Mr. Neodt. de Fen. C Uſur. lib. 1. c. 7. p. 43. hath obſerved that Ariſtotle may be confuted by Ariſtotle, who, in the Chapter 
mediately foregoing, ſays, That all Things which we poſſeſs have a double Uſe, one proper and natural, the other improper 

2 ſtrange, As for Example, ſays he, Shoes are properly made to wear on the Feet, nevertheleſs we uſe them to get Money, or 
Berg age, Thing in Exchange for them. Exe N dn 1 xghors dei: dugoriga 5 naY aunt per, aw u duoc 
y 7 WT), oy n tv ones T8 sep . ole jau O, ie iniders, Y 1 pelalhiliny dugiregu Þ d H/ 
. Kai 55 6 g m e di], aid vouioud]O- i gen Ag my vmodipdli, f U nu, g & THY 

60 lien s Aννονe ve Yeſors' F aur 5 rere Exe πνẽ,-d N dakar xTnudTY. Chap. 9. 
like S0 Sum of Money (ſays Mr. La Placette) which is lent to a Man to be traded with, is not any more ſpent by that, than a 
* * Which is put into the Hands ot one that acts by Commiſſion, ro be employed for the ſame End, or a like Sum truſted 
fefs tha 2 * to act according to our Directions. All of them att aſter the ſame Manner, and with the tame Intentions. We con- 
die e e chat 2 another a Commiſſion, and truſts a Partner, is ſtill Owner of the Money, and always in polleſſion of an E- 
* (ar. on why then may not the ſame Thing have Place with refpeR to the Creditor and Money lent ? We lend not tothe 
8 Ys Ir. de Beauval very well Hiſt. de oper. Do. Octob. 1691, p. 66.) but to his Goods. We reckon upon the Ability to pay, 
b, 26. Pon the Induſtry or Fidelity of the Borrower. A Refſęction, which Martial puts into the Mouth of his Friend, Lib. 12. 


222 A Pi g | | 
wa non credis veteri, Theleſine, ſodali, You truſt not me, alrho' your ancient Friend, 
reals Colliculis, arboribuſque meis. 


'Tis on my Lands and Trecs that you depend. 
9 0/4. lib, 7.t. 8. J. 1 and 2.D. de Uſu. eor. que uſu conſumuntur. (b) See Mr. Barbeyrac's Third Note upon this Section. 
' eorom, 1, 2. c. 1. (a) Off. 2. in fin. (e) De re ruſti.à, Princip. (f ) Cato Major. 
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of the Loan of a Conſumable Commodity. 


1 


Auoultas very juſtly Cenſur'd ſome Roman Gentlemen, 
for . — Money ar low Intereſt, and letting the 
ſame out at high (a). The Od Romans and Greeks (b) 
abbor'd Uſury, as being burthenſome to the Poor, and 
the Foundation of Suits and Qwarrels : The Perti- 
ans, as being not very far removed from Deceit and 
Lying. And certainly 'tis unbecoming a Chriſtian for 
1 {mall Sum to accept of Intereſt from thoſe, whom 
it is in a manner Charity to relieve (c). The Greeks 
took an excellent Method to ſupport their Friends in 
Diſtreſs : For ſeveral entred into a Society, and had 
a Common Cheſt, to which each contributed a cer- 
tain Sum every Month; and our of this they lent 
Money without Intereſt to any one of the Society, that 
ſhould happen to be reduc'd to Neceſſity ; upon Con- 
dition to refund it, if his Circumſtances ſhould ever 
ha to grow better (d) (e). 

Nin onfirmation of what has been ſaid for the 
Lawfulneſs of Uſury, it is obſervable that thoſe who 
are apainſt it, allow of ſome (1) Contratis, which in 
efte& amount to the ſame Thing. Thus, ſuppoſe Caz- 
us is furniſh'd with Money enough to buy a Farm, 
which Sejus has a Mind to, but wants Money for the 
Purchaſe ; Caius at the ne of Seius, 17. the 
Farm, and /ets it to Scius. No Body can deny but that 
this Contract is Lawful. But if Caius ſhould lend 
Seius the Money to buy it himſelf, and Seius ſhould 
pay ſo much for Intereſt as he muſt otherwiſe have 

id for Rent; I don't ſee but that the Contract would 
© very Juſt. Nay, this latter Contract is much more 
for the Advantage of Seizs than the former, for here 
he purchaſes the Property of the Farm. 

gain, ſhould any one put his Money into an honeſt 
Man's hands, upon Condition to be addmitted into an 
equal Share of the Gain, which he ſhould make of 
it; no Man certainly would call this Contract unlawful. 
But in Equity tis the ſame Thing, if inſtead of this 
uncertain Gain, he Bargains for a certain Sum, w hich 
will never be the leſs Lawful, for being called by the 
Name of Intereſt. | 


The A/coran forbids Uſury, and yet the Moor; Ber 
row Money to carry on Trade, and allow the Or. 
tor halt the Gain; bur it the Principal happen tog, 
loſt, the Pebtor retunds that only; but it only pn 
of the Principal periſh, the Whole mult be n. 
up out of the Gain of the Remainder, ; 

A Mortgage, whereby a Man receives the pf. 
duce of Land given in Pledge for the Loan « yy... 
ney, is ackowledged to be Lawtul / (g): But 
no Pledge be given, why may not the Creditor n. 
ceive ſomething (2) anſwerable to the Produce of it 

Grorirs (i) rejefts the Name of L ſury, but allow; 
the Thing. For lays he, there are ſomethings whi, 
look like Uſury, but are Padts of another Nature: 
as the Amends that ought to be made a Creditor for 
the Loſs be is at being out of his Money, and the 1; 
gard that ought to be had to the Gain be might hay 
made of it; ſtill Dedu@tions being made for Uncertai. 
ties and Accidents, and the Faint he miſt have 14k 
in the Management of it. Thus it is not Properh 
Uſury to demand a Conſideration for the Charges he i 

at, mbo lends much Money, and provides it on pur 
peſe; and for the danger of loſing the Principal, whe 
good Security is not given. Now the Intereſt tor Money 
lent, not to a poor Man, but to one that makes a Cin 
of it, we demand upon this very Account, becauſe ne 
are debarred from making that Gain of it, which 6 
therwiſe we might; and becauſe it is worth fore 
Conſideration to have, inſtead of our Money, only: 
Action againſt the Creditor ; and certainly tis reaſon: 
ble we ſhould be admitted into Part of the Gain mui? 
of that Money, which we were not oblig d to len, 
either in Juſtice, or Charity. What Honeſt Man there 
fore will quarrel about words? And who would nt 
laugh at thoſe who pretend they don't take [ſury 
for their Money, but (3) only what they themlcl's 
might have made of it? Beſides, this ſupertitiou 
Nicety is not at all conſiſtent with the Decrees of the 
Civil Law ; for according to them the Uſury (4) 
aſcertain d and agreed upon before-hand : And the 


— 


Mr. Barbeyracs NOTES on $ 171. 

(1) We may add to thoſe ſpoken of here, a Contract between three Contractors, about which ſee Mr. Placette's Treatiſe of If? 
reſt. chap. 14. See alſo Mr. Nondt De Fen. && Uſur. lib. 1. c. 12. of which the Title is, Mores rigorem Juris Canonici circa Nui i, 
flexiſſe ad equitatem Juris Gentium, non omnino improbantibus ejus Juris interpretibus. | 

(2) We ſhall treat of this, chap. 10. $ 14. following. Cum debitor (ſay the Roman Lawyers) gratuit2 pecunià ut atur, poteft crediter 
de fruflibus rei ſibi pignerate ad modum legitimum uſuras retinere. Digeſt. lib. 2 c. tit. 2. In quibus cauſis, &c. Leg. 8. Sce Mr. Noods 


de Uſuris c Fen. lib. 2. c. 9. 


3) Id quod intereſt. And they underſtand by it as the Reman Lawyers do, as well the Profic that was not made, as the Loſs rh 
poſitively accrued, Si commiſſa eſt ſtipulatio ratam rem Dominum habiturum, in tantum competit, in quantum mea interfuit, l. . 
tum mibi abeſt, quantumque [ucrari potui, Digeſt. lib. 48. tit. 8. Ratam rem haberj, &c. Leg. 13. See allo Code, lib. 7. tit. 47. 
tent ijs, que pro co quod intereſt, proferuntur, and Mr Noodt ubi ſupra, lib. 1. c. 12. 1, 2. c. 5. 

(4) In Contracts of Rigorous Right, the Engagements muſt be made exactly in the Forms. 
credita uſur as, ni ſi in ſt ipulationem dedudtas non — Digeſt. lib. 19. tit. 5. De præſcriptis verbis, Leg. 24. Si padtum nud un 
Ntandis uſuris interpoſitum ſit, nullius eſt momenti. Plaut. Sentent. lib. 2.tit. 14. A bare Agreement gives no Title to Iatefcſt 
ſtice, unleſs ir be to Bankers, or Exchangers, Communities, to ſuch as run great Hazards with their Money, and lend in a BY 
ſomething like it, or to ſuch as lend Wheat or Barley. Neither can any Thing be required, when we ſay only that we lend 2 
Intereſt, without 2 what the Debtor ſhall pay. Such an Agreement was only valid with Bankers, and Juſtinian, who 800. 


qu. 
De Sen- 


4 N i4 auiden 
Reſpondit [Africanus] pecun t pre 
ſt in VV 
\\ 4 


them that Privilege, ordain d that they ſhall be look'd upon to lend at 8 per Cent. But for a long Time before that — 
Money might be lent at 12 per Cent. which was called, Uſura Centeſima, but not higher, except, 1. When it was lent at ger 


zards ; for the Laws preſcribed no Bounds, no more than in certain conditional Agreements. 


„ 4 , \v 
2, In lending Proviſions 3 for 4 


of Conſtantine, cited in the Theodoſian Code, allowed an Exaction of Three Buſhels of Corn, for Two lent. 3. When 3 wy l 


fined a certain Sum by the Judges, and pays it not within Two Months after the Sentence, he was obliged to pay Inter 
Time, at the Rate of 24 per Cent. if the Creditor ſummoned him to 


Force of the Law, and not from the Agreement of the Parties. 


As for houett Contracts, a bare Agrecment ma 


. | y thc 
y ic, when three Months were ended; but it VP ©. 


empowers a Man to require Intereſt. See about this whole Matter Mr. Noodt, lib. 2. c. 3. Oc. lib. 3. c. 1, 2, 3, 4 5' 


() Suet. in Auguſt. c. 39. 
(di Thar Contribution- Money was called Eav@-. 
Chapter ot Theophraſtus's Characters. 
(g) Sce hereatrer, Chap. 10. Sect. 14. 
Lex commiſſoria, Olear. itin. Ferſ. I. 5. c. 38. 


(b) Appian, 1. 1. de Bello Civili, p. 382. B. Edit. H. Steph, 

(e) Vid. Cicer. de Offic. lib. 2. in fin. See Caſaubon's Comment upo 

(f) Add. lib. 20. t. 2. J. 9. D. in quibus cauſ. pignus tacite ccontrab. 

(%) Among the Perſians, Vſnry is forbidden. but Atertgages allowe 
(i) I. z. c. 12. 


. Al. 1 
(c) Vid. Siracid. 29. 1, 2X Pla 
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Damages allowed the Cretlitor, for what he might 
have made of his Money, are among othet Reaſons 
gemanded, for Failure of Payment at the time ap- 
inted, which ought to be ſtated atcording to the 
15 ſuſtain'd, be it whar it will; hut becauſt it would 
de difficult to prove and 5 it exattly, it ls there- 
fore generally (5) redut'd to aur Intereſt (a) (0). 

Since therefore tis lawful to demand Damages tor 
tardy Payment, or becauſe we lole by not having out 
Money paid in at the time appointed ; why muy we 
not Bargain for ſomething certain before hand, up- 
on Conſideration that our Money is in anothet Man's 
Power, whereas we were not oblig d fot his Benefit 
to venture the Loſs, or to neglettthe Gain that might 
be made of it (c). 

XII. Laſtly, It being evident, that (1) Men 
could not be found who would lend as much Money 
gratis, as Human Neceſſities and Commerce, (as car- 
ried on now a-· days, among moſt civiliz d Nations) 
tequir d; ſeveral Shifts were found out and allowed 
ot to evade the Decrees of the Canon Law againſt 
Uſury. Among which may be reckon d the (t:) Par- 
haſe of a Vearly Income (d); where for fo much Mo- 
ney, I have ſuch an immoveable thing made over to 
me for the Payment of it ; Out of which I receive 
a certain Rent for ever, or for ſuch a limited or un- 
limited Time, or for Life. And this Income may, upon 
Payment of the Principal, ſometimes be redeem'd, 


2 _s k . . S% x 


. 
. 2 1 tt. Moth. tr td aa cel. k 


lth th, * 


ſometimes not. Nay, ſometimes if the Thing given 
tor Security happens to be lolt, the Perſon of the 
Debtor is Reſponſible for it. But that ſach a Pur- 
chaſe. as this ditters only in Name and Shew from 
Uſury, no Man Is ſo blind as not to ſee (). 
Nay, in Conkideration of the Uſefulneſs of mod e- 
rate L/aury, the Popes themſelves permitted, under a 
ſpecious Title, Mountains, as they call them, of Piery; 
that is, thay did not allow either Pledge, or Inter 
to be taken for three $6. lent to a poor but for 
latger Sums Pledges might be taken for Security, and 
evety Month ſome ſtmall matter paid as Intereſt : and 
it the Pledge were not redeemed in a Year, it was to 
be fold by Auer, and the Remainder, after Pay- 
ment of the Debt, reſtor d to the Owner. Alex. Se- 
* verrs lent publickly at 4. per Cent. but gave many 
poor People Money without Irrereſt to buy Land, 
and was contented to be paid out of the Produce. 
Vid. Lamprid. Something of the fame Nature (but 
that they part with nothing gratis, or without Se- 
* curity) is ſtill praQtifed in Lombardy, lo called becauſe 
formerly aol of the Uſurers in France were Lom- 
* bards, and we, who afterwards were 10 odious as to 
© beexpelled the Kingdom.” Lid. Hen. Steph. introdacl. 
ad apolog. pro Herodoto, J. 1. c. 6. After much Debate 
Uſury was allowed of in Iſollund, as a Thing beneticial 
to the State, and even thoſe who took it were per- 


mitted to emer imo Holy Orders. 


3 


(s) The Words of the Digeſt are, In ejuſmodi ſtipulationibus, que quant i res eſt, promiſſianem habent, commod ius eſt certam jummam 
edmprehendeve e quanium plerumque difficitis probatio eft, quanti cujuſque interſit, & ad exiguam ſummam deducitur. Digeſt. li 45. tit. 5. 
Ve ſtipulat. prætoriis, Leg. 11. —— When one owes a Thing in Specie, as the Uſe of it is determined, to the Damage which ariſ- 
es from a Delay in ſuch and ſuch a Caſe may be fixed, and 1o ſtis not commonly necoſſary to limit the Value ac à certain Rare, 
which may be'a Rule in all Cafes. The Creditor, for want of Payment at his Time, may futfer a Loſs many Ways, which che Peb- 
tor cann't imagine, and as to him may ſeem only fortuitous; ſo that all that the Creditor can prove to be his Due upon Account 
of Delay, is only'rhe Intereſt of the Sum deſired. Mr. Nut, from:Whom his Remark is mken, (ib. 2.c. 6. ſhews alfo 470. 3. c. 6. 
tht while the Roman Commonwealth ſtooll, no Intereſt could be dmaned in Juſtice, for the Debtor's Delay of Payment, unleſs 
ſome Advance was agreed upon by Contract. But ſome Lawyers havidg introduc d a Cuſtom ohiefly in Matters of Companies, the 
Emperors enlarged it to all honeſt Contracts without Exception, as alſo to Legacies and Truſts. In Contracts of Rigorous Right, 
there muſt be always an Agreement in Form, or nothing can be demanded, altho' a Froceſs be entred. In fine, it we add to this 
excellent Work of Mr. Noodt's, ſo many times quoted, the Treatiſe of the Learned Salmaſius, entitled, De Uſuris. De modo Uſurarum 


& De Frnore Trapetitico, nothing more concerning the Hiſtory of Lending upon Uſury, the Phraſe and Deciſions of the Roman Law 
about this Matter can be deſired. Sce alſo J. Vincent. Gravina's Origines Yor Civil. lib. 2. p. 333. Oc. 


Mr. Barbeyracs NOTES on S 12. 

(1) Some, ſays Mr. La Placette, ubi ſupra, chap. 1. cann't live without Lending, and others have need of Borrowing. 1. If it 
were not allowed to take Intereſt, what would become of a great Number of Perſons, whoſe Eſtate is all in Money? They'd ſpend 
ic in a few Years, and how then ſhould they ſubſiſt? 'Tis to no Purpole to ſay, they ought to learn ſome Art or Trade, and ap- 
ply themſelves to Husbandry and Commerce, This is quickly ſaid. But do we not really obſerve, that there are Labourers, 
Tradeſmen, and Merchants enough in the World? Are not Lands ſufficiently till'd throughout all Europe, unleſs ir be in Places ex- 
polcd ro the Ravages of War? And is it not plain, that there are Merchants and Tradeſmen more than enough, fince many of 
theſe Profeſſions cann't ger a Livelihood, and many of them that do, are forc'd to ſearch our new Inventions to excite and nou- 
rh Mens Vanity and Intemperance. 2. But (and this Conſideration renders Lending upon Intereſt more neceſſary) how many miſe- 
rible Men are there, who live oily upon borrowing "ac Intereſt? What would become of many Merchants, wfofe Trade 
cut rely upon Funds of Borrowed Money? How many Citizens and Labourers, who are preſſed from time to time with want of an 
hundred Things, which they could not obtain any other Way? Could they find always Perſons ready co lend them what they want 
cy? This might be perhaps, if all Men were charitable, but ſince there are ſo few truly ſuch, and among thoſe that are, few 
ue 14 Condition to lend, whereas many more are in Neceſſity than can lend; it's plain that this Remedy has no Proportion to 
wt Neceſſities: Nay, we may ſay, that what charicable Perſons can and ought to do freely, is not the hundredch, nay, not che thou- 
andrh Part of what a geeat Number of Men are continually in want to borrow. So that it is of leſs Importance to Mankind thut 
1 ſhould be permitted jometimes to lend upon Intereſt, than it is to confine that Permiſſion to certain Bounds, beyond which 
. may go. See alſo Mr. Noodt De Fen. & Uſur. lib. 1. c. 6. Experience heretofore convinced an Emperor of the Neceſſity of 
1 nding Money on Intereſt, Baſil the Macedonian, out of an inconſiderate Zeal, and ill-intormed Piety, having abſolutely forbid it, 

o the Philoſopher was oblig d ro aboliſh that Ordinance, and allow Lending at 4 per cent. knowing, ſays he, that his Predeceſſor's 
ndinition was pre judicial to the State, becauſe thoſe that had Money would not lend it to thoſe that needed it, ſo that thit Law 
2 above the Attainments of che human Nature. Propter paupertatem res illa non in melius (quem tamen finem Legiſlator propoſu-rat ) 
perciper 3 npejus vertit. Qui enim ante uſurarum ſpe ad mutuandam pecuniam prompti erant, poſt lat am legem, quod nibil Iucri ex mutuo 


* holſent, in eos qui pecuniis indigent, difpciles atque immites ſunt.. . Propterea quod humana Natura ad illius [leis] ſubli- 
n 


8 n perveniat, egregium illud preſcriptum abrogamus. Novel. 83. 
3 Fe * are formally allowed by Pope Martin V. Extravagant. commun. lib. 3. tit. 1. De Empt. & Vendit. c. 1. and by P. Caliæ- 
3· 104d. Co 3. See Tuſtinian's Novely 151. and Mr. Noodt's, lib, I. c. 12 


0 0 74. l. 15. ſ. 3. J. 22. t. 1. D. de Vſuris, (5) Concerning this, Salmaſius de Uſuris, and Mr. Placette de I Interet, are worthy 
Notes conulted, (c) Add. Baco. Serm. Fidel. c. 39, () Emptio Cenſus annui. 4) See Mr. Barbeyrac's Firſt and Second 


upon this Section. (e) Add. Fran. Hotoman. obf, I. 2. C. 1. & Jo. Labird. Hiſt de Reb. Gall. J. 6. p. 393. 
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Of the Loan of 4 Conſumable Commodity. Book V. 


Hoy much the Laws againſt Cr are evaded by 
(*) (3) dry Exchange (4) (as they call Ir) 1 well known 
among the Merchants. To which may be referr'd that 
ſort of Contract, which is called in Spaniſh, Mobatra 
(6). When a Man takes up Goods upon Truſt at a high 

ate, and immediately ſells them again to his Cred:- 
tor ata low one. *Tis more tolerable when Goods are 


It is requiſite indeed, that private Men ſhould le 
hindred by Law from exaQting what Intereſt they 
leaſe, and that it ſhould be ted at ſuch à centjn 
ate : Yet a Man may fairly _ ſomething more 
when his Money is lent but for a ſhort time (d) /e). 
The Egyptian Law (/) did not permit the Prin; 
to be more than doubled by Lury, and allowed the 
Debtor's Goods to be ſeized upon, but not his Pe. 


bought dear, by reaſon that a long time is allowed for 
the Payment, and immediately fold to a Third ſome- 
thing cheaper for ready Money : For hereby 
2 Man may avoid the Neceſſity of taking up of Mo- 
ney at unreaſonable Intereſts : or, in the mean time, 
may make ſo much Gain as to be very able to pay the beſt 
De 


ſon: Whatever they got by their Labour, or any other 
Juſt Title, was lock d upon as their Goods; but x 
for their Perſons, they belong'd only to the Publick 
to be diſpos'd of in its Service, according as they were 
qualified for the Duties of War, or Peace, 


; P* 
4 n 


t at the time appointed. And this is common in EE 
Mſcovy (c). | be di 
— — | — ——— — here, 
3) This is, when Payment ug to be made in the very Place where the Sum had been told, ſo that it is really a true Int . 
reſt.” It is oppoſed to Real Exchange, which is divided into Minute and Local; Minute conſiſts in the Change of Species, whe y cc 
for Example, Silver is given for Gold, and Gold for Silver, for a ſmall Advantage. Exchange Local is, when one takes a certin uſted 
Sum to return the like in another Place, See Mr. Flacette about all this, in the laſt Chapter of his Treatiſe of Intereſt. tion (4 
(4) The Reaſon of it is, and the Author ought to have mentjoned it, that tho the Intereſt ſeems exceſſive, yet it is a ſmall My. ſoin (. 
ter to the Borrower, who uſually employs the Money to ſuch Uſes as * a much more conſiderable Profit than he gives the Mone 
Creditor for ſo ſmall a Time. Further, beſides Sums that are borrowed for a little Time, there are alſo ſmall Sums, whole Interef, 7 
according to the common Rate, comes to nothing, and is not worth the Creditor's Trouble, (Sec Mr. La Placette's Treatiſe, c. 2) ney 6) 
it may happen, chat in that little Space, he may loſe the Opportunity of putting out his Money for a long time, or make fone II. [ 
conſiderable Advantage of it, for which he would receive no manner of Recompence, if he received not greater Intereſt than he wail contrib 
receive of a Perſon who takes his Money for a longer time. In the Concluſion the Author tecites a Cuſtom of the Inhabitants of viſion 
Cnoſſus in Candia, & 4. above, to ſhew how they eluded the giving of Uſury. At that Place ſuch as botrowed Money at Uſe, un "4 ky 
it by Force, that if they retuſed in earneſt to pay Uſe to the Creditor, he might have an Action of Aſfault and Battery, and cut tr1out!0 
them to be puniſh'd ſeverely. Before we conclude this Matter, let me add one Word of what is called Bottomry, - - or Grea contribi 
Adventure, which conſiſts in Lending Money upon a Merchant's Ship, upon this Condition, that the Creditor loſeth his Mong, the Col 
in caſe the Veſſel and Goods, upon which it is lent, be loſt. As the Creditor runs great Hazards, he requires more Intereſt tht | 
ordinary, proportionable to the Dangers he is expoſed to. The Civil Law allows it, and there is nothing to oppole it in tt 8 
Law of Nature, Digeſt. Jib. 22. tit. 2. De nautico fænore. For the Danger to which the Lender is expoled is capable of Yaluatia 
and conſequently he may, on the one Hand, expoſe himſelf to it by the Mediation of a certain Price, and on the other, azre 
for the Price with them for whoſe Sake he runs the Hazard. In a Word, ſuch a Treaty hath nothing in it oppoſite to Jultce, (1) Gr 
more than a Bargain of Aſſurance, af which we ſhall ſpeak in Chap.g. $ 8. See Mr. Noodt De Fen. & Uſur, lib. 2. c. 7. * 
J . * 
(*) Cambium Siccun. (a) Concerning this, ſee Mr. La Placette's laſt Chapter of Uſury. (b) Vid. Monti, lit tenance, 
Provincial. 8. & ad eam Wendrok. not. 3. (c) Olear. itin. Perſ. 1. 3. c. 7. (4) Vid. Leonis Novel. 84. (e) Se hr, Ba- « Mr. 
beyrac's Fourth Set. of this Chapter. () Diador . Sic. FO C. 19% , 9 1 = 
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| hour, upon Agreement, that the Gain, or (2) Loſs ſhall 
de divided proportionably between them (@). And 


CH AP. VIII. 
Of Partnerſhip. 


I. How many ways Partnerſhip may be begun. 


III. Irregular Partner ſhip. 
II. Money and Labour are ballanced ſeveral ways. 


IV. 4A Partnerſbip in all Goods. 


Paint is a Contract (1) by which two, or 


buted on one Side, and only the Uſe of Money 
more join together their Money, Goods, or La- on the other, he who contributed the Money does 
not admit the other to a Share in the Principal; but 


| here, if every Man contributes equally, each mult re- 
| ceive an equal Share in the Gain, or Loſs : but (3) if 
they contribute unequally, their Shares muſt be ad- 
| julfed according to the Laws of Geomerrica! Propor- 
E tion (b). And the ſame obtains, if two, or more 

join F ) Labour; or one (5) Labour and the or her 
Money. (c); or each Party both Labour and Mo- 
ney (5). 

Jl ; breaking of Partnerſhip, if each Party 
contributed only Money, ttis plain upon a Di- 
vifion, each muſt receive according to his Con- 
tribution. But if both (1) Money- and. Labour was 

contributed it muſt be confider'd after what manner 
the Collation was made: For when Labour is contri- 


only to his Proportion of the Gain (2) that might be 
made of the Money and Labour join d together. And, 
in this Caſe, as he that contributed only Labour has 
no Title to any Part of the Money, when they break 
off Partnerſhip ; 10 the other alone, as Owner, is con- 
cern'd in the Riſque that the Money is expoſed to, and 
in ſuch a Partnerſbip as this, not the Money it 
ſelt, but the Riſque that it runs, and the Gain that 
may be probably expected from it, is compared with 
the Labour. And therefore when the Gain is to be 
proportion'd, we muſt not compare rhe Labour with 
the Principal (as if, one having contributed Work to 
the Value of 1007. and the other 10007. in Money, 
the former were to receive only a tenth Part of the 


Gain) but to the Riſque and Hazard that the Money is 


Mr. Barbeyrac's NOTES on Chap. 8. F. 1. 


(i) Grotius believes it to be a mixt Contract; bur ſee what is ſaid above, c. 2. § 10, we muſt obſerve that a Partnerſhip is Contracted 
ſometimes tacitly, when, for Example, a Thing being bought in common, tis not parted, but without explaining themſelves fur- 
wer, they enjoy it equally, each raking the Profit that ariſes, and contributing their Part in the neceflary Expences for its Main- 
renance. Societatem coire, & RE, (5 Verbis, & per nuncium, poſſe nos dubium non eſt. Digeſt. lib. 17. tit. 2. Pro Socio, Leg. 4. princ. 
dee Mr. Hertius's Diſcourſe, entituled, De Societate fa&o contracta, which is found in Tom. 3. of his Comments & Opuſcula. 

(2) The Digeſts order, Sicuti lucrum, ita damnum quoque commune eſſe oportet, quod non culpà ſocii contigit. But if the Loſs comes 
by the Fault of one of the Partners, he is reſponſible for ir, and ſo he muſt not expect a Recompence of rhe Loſs which came by 
vs Negligence, in not doing what he was obliged to by the Contract: For ſo the Digeſts appoint, $i Soc ius quedam negligenter in 
wictate eghſſet, in pleriſqz; autem ſocietatem auxiſſet, non compenſatur compendium cum negligentia, ibid. Leg. 26. Sce alfo 
Leg. z. and about this whole Matter Mr. Daumat's Civil Laws in their Natural Order, Part 1. lib. 1. tit. 8. As for Leg. 9. 5 1. 


| which our Author quotes, it contains a Deciſion very harſh and unjuſt; for it requires, that a Partner, who has been hurt by his 
$ Scrvanc whom he purſued, and who. belonged to the Partners, ſhould be cured at his own Expence; becauſe, ſays it, tho he was en- 
| gzaged upon that Expence for the Parrnerſhip, yet it was not done in the Partnerſhip. Socius, cum reſiſteret communibus ſervis vena- 
| libus, ad fugam erumpentibus, vulneratus eft, impenſam, quam in curando ſe fecerit, non conſecutur um pro ſocio actione, Labeo ait, quia id 
| non in ſociet ater impenſum ſit. But was it not in the Buſineſs of the Partnerſhip that he was hurt? The contrary Opinion ought to 
prcvail with Reaſon; for there is another Law under the ſame Title, where tis ſaid, that if a Partner going a Journey about the 
| Buſincts of the Partnerſhip, falls among Thieves, who take away his Baggage or Money, or hurt his Servants, he ſhall be indemni- 
ned at the common Charge. Quidam ſagariam negotiationem coterunt : alter ex his ad merces comparandas profectus, in latrones incidit, 


um ue pecuniam perdidit : ſervi ejus vulnerati ſunt, reſque proprias perdidit : Dicit Fulianus, damnum eſt commune, ideoque acione pro 
© 0 damni partem dimidiam agnoſcere debere, tam pecunie, quam rerum carerarum, quas ſecum non tuliſſet ſocius, niſi ad merces com- 
mani nomine comparandas proficiſceretur. Leg. 52. $4. The Law here mentioned, and which is the Lawyer Pomponius's is corre&ed 
N following one of UVlpian, Secu Julianum tamen, & quod medicis pro ſe datum eſt, recipere poteſt. Quod verum eſt. 
Nd, Leg. 61. 

(3) Alete, N is, Kade e XenudToy hie i Y Rαν de¹αν o guuCarniutrr mace, c. Ariſtot. Eth. Nicom. lib. 
5. cap. 15, And the Words of the Digeſt arc, Conveniens eſt viri boni arbitrio, ut non ut ique ex æguis partibus ſocij ſimus, veluti ſi alter plus 
Pre, induſtrie, pecunie in ſocietatem collaturus ſit. See alſo Leg. 80, of the ſame Title. 


(4) The Words of the Digeſt are, Duo ſocietatem coierunt, ut Grammaticam docerent, & quod ex eo artificio queſtus feciſſent, commu- 
enum efſet, Digeſt. ubi ſupr. Leg. 71. : ; Pe” 
) The Words of the Inſtitutes are, Nam C ita coiri poſſe ſocietatem non dubitamus, ut alter -pecuniam conferat, alter mm conferat, 
\ 


* lucrum inter eos commune ſit, quia ſape opera alicujus pro pecunig valet. Inſtitut. lib. 3. tit, 26. De Societat. $ 2. See Di- 
eh, lupr, Leg. . | | 

od >) As when two Merchants are Partners, and are both concerned in the fame Buſineſs. See Leg. $2.5 4. quoted Note 2. of 
Als &. 


Mr. Barbeyracs NOTES on 8 2. 


i) What the Author ſays of Money, muſt be underſtood of Effects, Goods, and every Thing that is different from Labour, 
and 8 may be reckon'd to be the Stock of the Partners. 


) Not more than he that lets Land to be tilled, makes the Labourer a Proprietor of the Lands, tho' he lets him Part of che 
Fruits; or he who commirs a Flock to a Shepherd, on condition that he ſhall have a Share in the Wool, Milk, and other Profits, 
Tuſt cake put with him, when the Parcnerſhip is ended. S7 in corund2 ſocietate — artem, operamve pollieitus eft alter _velu? 
by PCus in commune paſcendum aut agrun politori (Mr. Bynkerſhoek reads it, Olitori. Obſerv. 3. 9.) domus in commune querendis fru- 


n kimirum etiam ibi culpa praſtanda eſt. Digeſt. lib. 17. tit. 2. Pro ſocio. Leg. 52. 8 2. 
. (a) Vid, lib. 17. t. 2.1.73. and l. $2. ſ. 3, 4. L. 50. . 1. D. pro Socio. (6b) In Partnerſhip, the more a Man contributes, the more 
„he receive, A7iſt. Vic. I. 8. c. 16. In the ſame Senſe ought that in the Digeſts to be explained, “. 29. D. h. t. F it be not 
one what Share each Party contributed, they muſt be preſumed to be all equal. (c) Via. Inſtit. 1. 3. t. 26. De ſecietate, f. 2. 


Q q 2 expos | 


280 


Of Parm 


. —— Lp + tn 5 (00000 00 3 AA. —— OR" RE IS Ove nh m 
: inn 
erſhip. BooxV 
— -a- — 0 


8 . — FRET... — 


expos'd to, which if computed to be worth 100 / each 
Party ſhall gain equally, | 

The beſt way, in this Caſe, is to rate the Riſque of 
the Principal, and the Hopes of the Gain, according 
to the Intereſt, that is generally given tor Money. 
Suppoſling then this Intereſt to be 6 per Cent. if one 
Party contributes Labour worth EC and the other 
1000 J in Money, they ſhall ſhare Equally of the Gain. 

But ſometimes the Labour and Money are ſo in- 
terwoven together, as to give him, that contributed 
only his Labour, (3) a Share even in the Principal; 
the Labour of the one, and the Money of the other, 
being in a manner united into one Maſs. As when one 
tays out his Money upon unwrought Commodities, and 
another ſpends his Labour in working them up, and ma- 
naging them. Thus , it I fie a Weaver 100 J to 
buy Wool, and he makes Cloth of it, computing his 
Labour at 100 J tis manifeſt, that here both of us 
have an equal Inteteſt in the Cloth; And, when it is 
ſold, the Money muſt be equally divided: Nor, ought 
F to ſubſtract the Money, that I contributed at firſt, and 
then divide the Remainder with him (a). 

III. Beſides, tis not unjuſt to enter into ſuch a Part- 
nerſhip, as that one Party may have a Share in the 
Gain, (1) without being in danger of partaking of 
the Loſs (6). But this is irregular, and a mixt Con- 
tract of Partnerſhip and Inſuring : and here (2) an E- 


quality will be obſerv'd, if the Inſuring Party receivg 
a greater Gain than the other, in Proportion to the 
Riſque he runs in bearing the other harmleſs. But 
one to partake (3) ot the Loſs and not of the Gan 
is repugnant to the very Nature of Partnerſhip , to 
no Body ever enters into ſuch a Contract, but upon the 
Proſpect of ſome Advantage (c ). 

IV. Sometimes People enter into Partnerſbip (1) ff 
all they are worth (d); in which Caſe each Pan 
according to his Condition and the Laws of pj 
Husbandry, may take from the common Stock 3 
much as is neceſlary for the handſome Maintenance 
of him (2) and his (e). But fince few Mar; 
Circumſtances will induce them to (3) continue long jy 
ſuch a Partnerſhip as this (, it would be conven; 
ent to agree at firſt, what Share of the Gain end 
ſhall pretend to upon breaking off. Where Grotjy 
(2) oblerves, that no Regard ought to be had to why 
has been actually gain'd by this, or that Man's Conti, 
butions ; but to what might probably have been es 

ed from them : For therefore it is that 
Join their Stocks together, that each may be admitte 
into a Share of what is gaind by the Goods 
others. 

Now tho no Man ought to have his Liberty p 
far intrench'd upon, as to be confined to a Parti. 
ſhip longer than he deſires ; yet ſince a great (4) D* 


or 


— 


1 ſee the r 


(3) This rakes place in other Things as well as Money, as when one allows Ground for a Building, on condition that he thi 
buitds on it, ſhall have a Moiety; or, as whenone truſts a Flock to be fed, or a Servant to be fed or taught, on condition that f 
it be ſold at the End of ſome Years, the Money ſhall be divided among the Partners. Sed fs puerum docendum, vel pecus paſcenim 
tibi dedero, vel puerum nutriendum, ita ut ſi poſt certos annos veniſſet, pretium inter nos communicaretur, abhorrere hæc ab are — n 
ft quis aree dominium non tranſtulerit, ſed paſſus ſit te ſic edificare, ut communicaretur, vel ipſa vel pretium, erit ſocietas. Digel. 


lib. 19. tit. 5. 

Mr. Barbeyracs NOTES on $3. 
(1) The Words of the Digeſt are, Contra Quinti Mucii ſententiam obtinuit, ut illud quoque conſtiterit, poſſe convenire, ut quis lui 
partem ferat, de damno non teneatur. Vet it muſt be underſtood, that in ſeveral Matters of Partnerſhip, if there be Gain on the 
one Side, and Loſs on the other, nothing muſt be called Gain, but what remains when Loſſes are deducted. Quod tamen ita intelligt 
oportet, ut ſi in alia re lucrum, in alia damnum allatum ſit ; compenſatione fa#2, ſolum quod jupereſt, intelligatur lucro eſſe, Inſtit. ubt 
lupra, $2. Sce Dig. lib. 17. tit. 2. Leg. 29. 1. 

(2) So the Digeſts ſpeak, Quod ita demum valebit ſi tanti ſit opera quant i damnum eſt. Plerumque enim tanta eſt intuſria 
ſocii, ut plus ſocietati conferat, quam pecunia: Item ſi ſolus naviget, ſi ſolus peregrinatur, pericula ſubeat ſolus, Digeſt. ibid. But al 
that is ſaid here of the Equality of the Portions of Gain, ought to be underſtood with this Reſtriction, if it be not otherviſe 
agreed; for then the Conſent of Parties ſupplies che Inequality of what each hath contributed of his own. Et quidem ſi nibil de 
partibus lucri vel damni mminatim conv2nerit, equales Filler partes & in lucro & in damno ſpectantur. Quod fi expreſſe furrint 
partes, he ſervari debent. Nec enim unquam dubium ſuit quin valeat conventio, ſi duo inter ſe pacti ſunt, ut ad unum dug partes perti. 
neant, ad alium tertia. Inſtit. ut ſupra, $ 2, 

(3) The Digeſts ſo order, Ariſto refert Caſſium reſpondiſſe, ſocietatem talem coiri non poſſe, ut alter lucrum tantum, alter dumum ſen- 
tiret, & hanc ſocietatem Leguinam ſolitum appetlare — Iniquiſſimum enim genus ſocietatis eſt, ex qua quis damnum, non etiam lu- 
crum ſpectet. Digeſt. ut ſupra, $ 2. . 

Mr. Barbeyracs NOTES on 54. 3 
(1) So the Digeſts ſpeak, Societates contrahuntur ſive univerſorum- bonorum, ſive negot iat ionis alicujus, ſrve vefigalis, ſive etiam yet 
unins. Digeſt. ibid. Leg, 5. | 
(2) Si ſocietatem (ſay the Digeſts) univerſarum fortunarum ita coierunt, ut quicquid erogaretur vel quereretur communis lucrt, atqu 
impendii eſſet, ea quoque que in honorem alterius liberorum erogata ſunt, utrinque imput anda. Ibid. Leg. 73. 

(3) Nulla 1 oc/etatis in aternum coitio eſt. ibid. Leg. 70. The Roman Lawyers ſay, that tho' a Partnerſhip hath been contracted wich 
this expreſs Clauſe, never to ſeparate; yet the very Nature of Society, which is the Source of Diviſions and Diſorders, if it be ea 
tirely ſrce, requires, that it be permitted to each of the Partners to renounce it, when it ſeems good to him, provided he do If 
not at an unſcaſonable Time, and to the Prejudice of others. Si convenerit inter ſocios, ne intra certum tempus communis Res 24 
tur, non videt ua conveniſſe, ne ſocietate abeatur. Quid tamen ſi hoc convenit, m abeatur, an valeat ? Eleganter Pomponi us ſcripſit fruſtra bc 
convenire. Nam et ſi non convenit, fi tamen intempeſtrve renuncietur ſocietati, eſſe pro ſocio actionem. Sed et ſi convenit, ne intra ceftum pot 
vs ſocietate abeatur, ty ante tempus renuncietur, poteſt rationem habere renunciath, nec tenebitur pro ſocio, qui ideo renunciavit, 44 * 15 4 
quedam, qua Jocietas erat coita, ei non preſtatur ; aut quid ſi ita imperioſus & damnoſus ſocius fit, ut non expediat eum pati? Di eſt, wi : 
A gr. the 7 Note of this Section. Quas diſcordias muteriac communionis. ſolet excitare. Lib. 31. De Legatis & dei con 
miths, 2. Leg. 77. $ 20. | 

(4) So the Digeſts order, Venit autem in hoc judicium pro ſocio bona fide. Ibid. Leg. $2. $1. Cum in ſocietatis contrafibus fides " 


ubcret, Cc. Cod. lib. 4. tit. 37. Pro Socio, Leg. 3. Socizs Socio utrum eo nomine tantum teneatur pro ſocio actione, ft quid dolo cn 


lem rebus ſuis adhibere ſolet. Inſtitut. ubi ſupra, $ 9. 
together, viz, Leg. 32. § 2. & 58. Sce Mr. Thomaſis's Diſcourſe, De Culparum Præſtatione in contractibus, c. 1. 8 24. Vinnius 4 
that the Reconciling of this Section with Leg. 33. of that Title of the Digeſts, Depoſiti vel contra, is a Gordian Knot. AS 
I have laid down a general Rule about al! Contracts, wherein we have che Atfairs or Goods of another in our Hands 


Ito o 
for 


ny manner, that we ſhould act as we would do tor ourſelves, and our own Intereſt, in Things that moſt nearly concern us. 
| (e) Ibid 


clus 


) Compare Grotius, I. 2. c. 12. f. 24. 


(6) Vid. l. 29. ſ. 1. D. H. f. 
log. 73... e.. br. ö : 


(s) D. L. (c) Vid. I. 29. f. 2. D. h. t. (d) Bid. ſ. 5. 
8 , | | 


miſerit, an culpa, i. e. deſidià, queſitum, eſt, Prevaluit culpe nomine teneri, ſed culpa non ad exactiſimam, ſed talem diligentiam, mw 
Tribonian joins here two Laws of the Digeſts, Pro Socio, which do not — 
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N CHAP. VIII. Of Partnerſhip. 1... \* 281 
N — of Fideli is required among Partners, he ought on whom be depended ? T hoſe Crimes are of theblack- 
i — to break of unſeaſonably and to the Detriment of eff Hue, Gall. which there is the leaſt guard : We ya 

others (a). Upon this Point Cicero (6) diſcourſes very efend_ our ſelves ogainft the Malice of gthers, but to an 
T {zrioully (J). It is accounted, ſays he, a baſe thing to Intimate Friend we lic open e For how can we provide a- 
Aceive a Partner in ever o ſmall a matter, and with gainſt a Partner, whom we cannot ſo much as ſilſpect with- 
reoſon : For he who enters into Partnerſhip does it out violating our Duty ? Well therefore did our Anceſtor s 
y hopes of gaining 10 himſelf an Affiſlant. Io whom judge him, who deceiv d his Friend in this Point, fit to 
Wherefore can be fly for Succour that Suffers from him be reckoned amongſt ihe worſt of Villains (6). 


8 
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3 this Practice is the more juſt, becauſe the Roman Lawyers ſay, that Partnerſhip is a kind of Brotherhood. Svciet as jus quoddam 
© - .ternitatis in ſe habet. Digeſt. Pro Socio. Leg. 63. princ. But as for ſuch Miſchances as no human Foreſight can prevent, nei- 


Wo (acictatem, commit tere eum in pro ſocio attione. Nam ſi emimus mancipia, inita (ocietate, deinde renuncies mihi eo tempore quo t endere 


ſee the reſt. 
ſcet 0 Vid. I. 65. . 3, Cc. D. h. f. (i) Pro Sext. Roſcio, c. 4. Add. Quintil. Dec“. 320. 


CHAP. IX 
Of Contracts depending on Chance. 


I. Bargains mixt with Chance. | V. Contrafts in Play. 
II. They are us d, as well in Peace, VI. Of Roffings. 
III. As in War. VII. Of Lorreries. 


IV. Contratts in Laying Wagers. | VIII. Of Exfarrance. 


E come now to ſuch Contracts as depend upon wealth mipht ſuffer b it. For as Tſocratesin Arcopag 
Chance ; where the Parties refer themſelves to fays, .pag. 248. Fd. Pari/. Fortune governs the Lot 


and in diſpoſing of Offices, when the Competitors, 


ue Equal; for otherwiſe ſhould one have a to their Determination. 


LO —— 


ſome (1) uncertain Event, and give Security to ſtand (2) And Callimachrs in . Joors, v. 63, 64, For 
to, and to be determin'd by it. Some of theſe indeed a Thing that each has an equal Title to, tis convenient 
have no Relation to Price, yet moſt of them have; to.caft Lots. And Philoſty. in vita Apol. Dan. l. 3. c. 9. 
and therefore, we think fit to diſcourſe of them all Fortune has no Prudence, ſo that the worſt may 
together in this Place. | | be choſen by Lot. In ſuch Cafes the Parties are 
II. Theſe Contracts may be either Pub/ick or Pri- ſuppos d to enter into Compact to acquieſte with- 
vate. The Publick, are ſuch as concern either War or out Complaint in the Determination of the Lot, as 
Peace. In P:ace ſome Nations determine Themſelves having voluntarily ſubmitted to it. And when a 
by Lot (1) in chooſing Judges, iu aſſigning Provinces, Superior uſes Lots about that which he might enjoyn 
2ISs, of his own Authority, he is ſuppos d to depart from 

both in reſpe& of their Right and their Abilities, his Right, and of his own accord to ſubmit himſelf 


better Right, his Right might be Prejudic d: Or The Peſign of/theſe Lore is not to ſearch into the 
ſhould another have greater Abilities, the Common- hidden (3) Decrees of God, unleſs. where he poſitive- 


* 8 * _ 


. Mr. Barbeyracs NO T E on Chap. 9. & 1. © 

oc (1) Becauſe of the Uncertainty, he to whom the Event is not favourable, cann't reaſonably complain of the Loſs that has be · 

wy faln him, and to which he ſubmitted before hand. Tis the general Law of theſe forr of Contracts, ro which we may refert 

tio gains of uncertain Hopes, of which our Author treats Chap. 5, $.5. above. Mr. Hertius alſo places: in the Number of Con- 

4, tratts which are hazardous, the Rents of Ground loſt, and Partnerſhip in all Goods, both in preſent Poſſeſſion, and future. See 

oY me Parzmie Jur. German. of the ſame Author. lib, 1. g. 43. 3 5 Ln 

| . Barbeyrac's NOTES on$&2. 

er- (1) Concerning all theſe Matters, ſee Hadrian Funius's Anjmadver(s lib. 2. c. 5. of the enlarged Edition in 1768. Tho, Gataker 

m- ſpeaks more exactly and fully in his Engliſh Book, Of the Nature and Uſe of divers kinds of Lits, c. 4 & 5. where he treats of this 

"wm atter, both hiſtorically, and as a judicious Moraliſt. 8 | 7 ets 

ree (2) Callimachus's Greek is, Ex ical 38 lone II. See alſo Juſtin, L. 1. c. 10. n. 2. & L. 18. c. 3. n. 9, 10. 

Ins, (3) They who believe that God is rhe Author of che Things effected by Lots, alledge the Text in the Proverbs, 16. 33. The 

me, 1s caſt in the Lap, (i. e. in the Hollow. of ſome Veſſel ), but. the whole, Diſpoſal is of the Lord. But according ro the Language of 

r 4” £ Ore, no more is meant by ir, than that Men are not Maſters, of the Effects wronght by Lots, as Mt. Le Clere proves very 

and * in his jud:cious Reflexions upon Mens good or bad Fortune in the Buſineſs of Lorteries, Cc. c. 9. which the Reader would 
well to peruſe throughly. See alſo Gataker, of the Nature and Uſe of Lots, c. 8:53. Cc. And Mr. La Placette's Treatiſe Of 

15 Rardous Games, c. 2. ö | as ha I, | | 

clus | 
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Of Comratts depending on Chance. 


1 


jy commands it (a), but to put an end to Strifes and 
Differences (O, or that a Perſon, who otherwiſe has 
Power to decide them by his own Authority may a- 
void the odium of the Party againſt whom he decrees: 
and leave no room for a Complaint of the Injuſtice of 
the Sentence. 

But in a Controverſy where the Party caſt is Puniſh- 
able by Law, tis abſurd to apply any thing of Charce ; 
for no Man ought to be puniſh'd, unleſs Matter of 
Fact be evidently prov'd againſt him: Whereas a Lor, 
let it fall out how it will, can never be able to undo 
what has been done, & vice verſa ; and therefore 
Lots are not capable of adjuſting ſuch Matters. But 
when a Multitude are in fault, and tis inconvenient for 
them all to ſuffer, then indeed the Criminals may be 
puniſh'd by Lot. 

In Private Affairs Lots are of great of uſe, either in 
dividing (4) of Inheritances, or conferring upon One a 
Benefit, or a Burthen which cannot be divided, and 
yet which many have an equal Title to (c). 

III. Nor are ſuch PaQts as theſe of leſs uſe in War, 
either when the Iſſue of the whole is thrown upon 
the Event of a Battle between both Armies (1), 
or between two or more choſen out of each 
fide (d) Or when ſome dangerous and honourable 
Poſt is to be aſſigned, for which many are equally 
qualified (e). 

Indeed almoſt all ſolemn Wars, at leaſt after all 
Terms of Peace have been rejected, ſeem to ſuppoſe 
an Agreement between both Parties, that which Side 
{oever ſhall have the good Fortune to be Conqueror 
ſhall have Right to give Laws to the vanquiſh'd (2): 
and this is the Reaſon that no Party can ever urge as 
an Exception againſt any Treaty that he was forced 
to it by Fear; for he who takes the Field, when 
the Controverſy may be decided otherwiſe, is ſup- 
pos'd to commit the Decifion of it to the Sword, and 
therefore cannot complain whatever Condition the 
Chance of it impoſes upon him, And this too is the 
Reaſon, that when they come to Articles, the Parties 
engaged are preſumed to ſtand upon equal Grounds as 
to the Juſtice of their Cauſe, and whatever Miſchiet 
has been done on either fide is forgiven, as ſuppos d 
to have been done by Conſent. 


ing more or leſs upon Chance. 


Such a Covenant as this do they enter into, ws. 
decide their Quarrel by a Del, and therefore betten 
kills, is not oblig'd to make Satisfaction to ths 
chers (2) Wife and Children for the Lois; for th. 
Join Bartle by Agreement upon this Condition to Ki. 
or to be Kill'd. But fince theſe Deli, when under. 
taken by private Men of their own Heads, dincch, 
thwart the End of Civil Judicature, they are deſerves. 
ly reltrained by ſevere Penalties. Formerly indees 
they were allowed of, (but abſurdly, and againſt . 
End of Civil Government) either to clear a Man of 
Crime objected, or to demonſtrate his Right in Con- 
teſt (). Thus heretofore in Germany a Point cf 
Law, whether the Uncle, or the Son of the Flyer 
Brother deceas'd, ſhould take place in the Father's. 
heritance; was abſurdly left to the Determination ct 
a Duel (g). 

IV. Among theſe Contracts of Chance we my 
reckon (*) (1) Wagers (, when two difter abou 
ſome future or paſt Event, if not known to eithet 
Party, each laying down a certain Pledge, to be his 
who ſhall happen to be in the Right. Theſe Ia, 
ſeem to be Reciprocal Promiſes, and Conditional Bu. 
gains; which are ſo far mixt with Chance, as not hz 
ving their Event depending on the Parties, The 
Riddle indeed propos d by Sampſon to his Friend 
ſeems rather a Sport than a Wager (i), it being a Cn 
teſt of Wit, whether he could propoſe a Thing with 
greater Obſcurity than they ſhould anſwer with Aci 
men. But his Friends play'd foul, in ſolving his 
Riddle, not by their own Ingenuity, but by the Tre: 
chery of his Wife. Though perhaps it was not 6 
very fair in him, to make a private Fact, and ni 
ſome common matter the Subject of his Riddle, Fer 
tis almoſt impoſſible to find out ſuch particular pr. 
vate Facts as thoſe, by * © 7,00 

V. All forts of P/ays (1) where the Parties contend 
for ſomething, carry with them a Covenant, depend: 
And the more they ad- 
mit of Ingenuity; Sleight, Cunning or Strength, the 
leſs are they concern'd in Chance; and indeed are only 
ſo far dubious, as the degree of Strength or Dexterity 
is not as yet manifeſt, or, as ſome unforeſeen Acci- 
dent may interpoſe (), or as Human Wit and Indu- 
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(4) See Fl. 16. 6. For the other two Paſſages quoted by the Author, relate only ro ſuch rare and extraordinary Occaſions, 2 
God over- rules the Lots in; for every Tribe had his Portion of Land exactly in the Places where Facob (Gen. 49.) and Moſes D, 


33.) had foretold that they ſnould be. 


(i) See lib. 8. c. 8. 5 5. following. 


Mr. Barbeyracs NOTES on 83. 
(2) See lib. 8. c. 8. S 1. following. 
Mr. Barbeyracs NOTES on S4. 


(3) See lib. 3. c. 1. 7. above. 


(1) They are allowed by the Civil Law, provided they are not uſed about Things unlawful and diſponeſt; and he that wins them 


Book V. 


by fair Play, may recover them by Law. 57 quis ſponſionis cauſd anulos acceperit, nec reddit Victori, præſcriptis verbis attio in e 
compet it. Plane ft inhoneſta cauſa ſponſionis fuit, ſui annuli dunt axat Repetitio eft. Digeſt. lib. 19. tit. 5. De Praſcriptis verbus. 
Leg. 17. § 5. See alſo lib. 11. tit. 5. De Aleatoribus, Leg. 3. Moreover, as Mr. Tit ius on Lauterbach obſerves, Obſerv. 294. Vet 
one lays a Wager about a Thing already done, the Wager is no leſs good, tho one of the Contractors knows the Truth of it Certain.) 
Indeed, whoever reſolves willingly to lay a Wager with any one without knowing wherher he is ſure of what he maintains, or not, l. 
muſt be thought to run the Hazard to engage à Perſon on the ſure ſide, and conſequently, if it ſo happens, muſt blame himſelf, 
And with great Reaſon he muſt do it, when one of the Wagerers declares that he is perfectly well informed of the Matter 2! Debace, 
and tells the other ſo, that he may not engage in ſo raſh a Wager. It is another Fhing, when before the Wager is laid about 
an unknown Fact or Accident, one asks the other whether he knows any thing of it; for in this Cate, if he ſeems to be 1gnorane 
of what he knows, merely to draw in the other to lay a Wager, he is guilty of Deceit, and ſo the Wager is void. See im Tren. 
tiſe of Gaming, lib. 2. c. 2. $16. where this Queſtion is fully handled. 

(2) Sce Mr. Le Clerc on Fudg. 14. 12. Cc. | 

Mr. Barbeyracs NOTES on S 5. 


(1) 1 have ſearch'd this Matter to the Bottom in my Treatiſe of Gaming, Printed in 1 709. 


e) Add. Numb.. 24. 13. Fof. 14. 2. Pſal. 16. 6. (4) Vid. Grot: I. 2 


(a) See Prov. 16. 33. (0) See Prov. 18. 18. Z 
Vid. $ur. Canon. tit. 10. De purgati gari, & PF 
Y Vid. gur. Canon. tit. 10. De purgation? uud Cs 


c. 23. ſ. 10. & |. 3. c. 20. ſ. 42. (e) Vid. Hom. J. u. v. 171. 
Cad. Legum ant iquarum Lindenbrogii, ejuſq; Gloſſarium in Vocabulo Campio 75 Duellium. (% Apud Sigibercnm Gem 
ad ann. 942. (Y) Sponſores, (+) See Mr. Barbeyrac's Firſt Note upon this Section (i) Fudg. 14. 12: {vc. 


| id. Virg. En. |. 5. v. 328. 
(*) Vid. Virg. An. |. 5. v. 328 {try 


in Chap 
ing was 
ſo grea 
Piſtoles 

(3) * 


(4) 


C Ab. IX. of Cont rats depending on Chance. 
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iy does not exert it ſelf ſo much at ſome times as 


- docs at others. Many are dependent both upon 
Arn and Skill, as Gaming at Cards, and the like; 
ochers are entirely at the Mercy of Chance, as Dice. (2). 
None of which are Naturally Unlawful, for it is by 
Conſent that we engage in them, and each Part 
ventures Equal, and plays tor Things that are in his 
own Difpofat But becaufe the Publick is concern d 
that no Man ſhould mis-fpend his Eſtate; and a Man 
may becafily undone by Gaming (3), if he plays high 
(a); at leaſt (4) much Time, which is a precious Thing, 
may be conſumed in it (6), and becauſe ir is frequent- 
ly the Occaſion of Quarrels (c), and ſeveral Ne ) 
Inconveniences ; it is therefore the Buſineſs of the G- 
vernment to conſider, how far Gaming ſhould be per · 
mitted, and how high (d) ; but generally ſpeaking, 
thoſe Plays ſeem molt allowable, that admit 1 
Chance, and moſt Ingenuity, and vice verſa. Now in 
all forts of Gaming tis a ſtanding Rule that no foul 
Play be made ule of, (6) For the that run in a Race 
are ſuppas'd to contend by & 925 not by Tricks , 
ro endeavour at the Victory by Speed, not by laying on 
Hands, or tripping up the Heels of their Adverſaries (e). 
VI. Of the ſeveral forts of Gamine, that which we 
call (1) (H Reffling is, when Many contribute towards 
the Purchaſe of a Thing, and then leave it to Chance, 
which One ſhall have the whole. In this there are 
two ſorts of ContraQs ; for in reſpe& of him who 
expoſes his Goods, it is Selling: in reſpect of them 
to whom they are expos d, it is caſting Lots for them. 
For, by Agreement, he whom Fortune favours 'is to 


have the whole, and the reſt are to be at the Loſs of 


what they contributed. The Rule here is, that the 
whole of the Money contributed ſhould equal, and 
not exceed the Value of the Commodity : And that 
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every one of the Contributers ſhould have an equal 
Chance for it, in Proportion to their Contributions. 
VII. Another fort is, when a certain Number of 
Tickets, (1) Benefits and Blanks are caſt into a Glals, 
and ſeveral, at certain Rates, buy the Liberty of draw- 
ing them with this Condition, that he who draws a 
Benefit ſhall receive the Value inſcrib'd upon it. 
This ſomething reſembles our (+) Lorterics, and 
comes neareſt to that Sort of Contract, which we call 
the Purchaſe of Hope, tho there be Hazard enoug} 
with it, The Rule here is, Thatthe Price of all t 
Tickets ſhould not mych exceed the Value of the Be- 
nefits ;, I lay, not much, for Charges are to be con- 
fider'd, and the beſt Benefirs may happen to be drawn 
firſt, and if ſo, People won't be ſo 1 to venture 
upon the remaining Tickets. n 
Such Lotteries as theſe, are ſometimes ſet up to 
collect Money for publick Buildings, or for the Relief 
of the Poor; in which Caſe, the Price of all the Tickets 
together, is generally much larger than the Value of the 
Benefits; which Overplus is in the Nature of Alms and 
Charity given after a free and chearful manner (/). 
But, in fine, for an Equality in Gaming, it is not 
only requiſite, that the Venture on each Side ſhould be 
equal; but alſo that the Danger of loſing, and the 
Probability of winning ſhould bear Proportion to the 
Thing contended for; v. g. in a Game that depends up- 
on Skill or Ingenuity, it One Man is twice as Skil ful 
as the Other, it is fit he ſhould lay down a double Stake. 
So if Ten lay down each of them a Guinea for him 
that' throws 12 it may ſeem unreaſonable that he 
who ventures but one Guinea ſhould gain Nine; but 
then we muſt cher that it is nine times more pro- 
bable that he loſes he wins. Upon which Ground 
ſome (g) (a) think it a fooliſh thing to be afraid of 


(2) See Mr. Placette's Treatiſe of Hazardous G 


r 


ames, c. 6. who cann' be ſuppoſed co be inclined ro l6oſe Opinions. A Leatricd 


Engliſh Divine along time ago confured thoſe of his o Profeſſion, who abſolutely condemned all hazardous Games, as in them- 


ſelves contrary to Chriſtianity, very fully. It was Mr. Gafaker, in his forementioned Book 


Of Lots, Chap. 6, 7, 8. and he has alſo 


in Chap. 9. laid down ſuch Conditions, as he thinks, Gaming may be allowed on. This Book I ſaw not till my Treatiſe of Gam- 
ing was Printed, otherwiſe I ſhould have had regard to ſo conſiderable an Authority. Was the Vanity of hazardous Playing ever 


ſo great! for you compoſe yourſelves to be content to hazard yaur Mone 
Piſtoles to loſe them at one Caſt of the Dice. See the following Verſes. 


Alea quando 


(3) Juvenal's Words are, 


y in the Gime-houſes, You carry your Pockers full of 


Hos. animos ! Neque enim loculis comitantibus itur. 


Ad caſum tabule, poſit ſed luditur arca. © 


(4) Ovid's Words'are theſe, '' 


Nuique alii luſus (neque enim nunc yerſequar omnes) 
Perdere Rem charam, tempora noſtra ſalent. 


the following Verſes of Mad, Deſhowliers, which, tho' every where known, yer it may not 


(5) Nothing is more fine or true t 
be unpleaſant to read them here, | 
Pleafures/are bitter, when they are abuſed: 
It is good to play a little to divert; * Wal 
Eur we muſt let it only amuſe us. ende wile 
The player, at the firſt Sight, | 1 
Hath nothing humane, but his Appearance, -,. 
And further nothing is fo eaſy as to imagine © 
See alſo the Sixth Serious and comical Amuſement. ''. 
(6) Ciceros Words are, Scite Chryfoppus ut multa, Qui 
*Pplantare eum quicwn certet, aut manu depellere, wallo mado debet. 


. 
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Mr. 48 NOTE on 86. : 


* ” 
"yy 
is 


of 


That he'is an honeſt Man,” and plays high. 


The Deſire of Getting, which haunts us Night and Day, 
Is a dangerous Spur. 
Tho' our Thoughts and Intentions be often good, 

We begin by being deluded, 


And conclude by being cheared, | if 


0 - 


lium, inquit, currit, eniti (5. contengere debet, quam maxim? poſt, ut vincat, 


G)T he Author ſays, Lotaria, which 1 expreſs d in my firſt Edition by Lottery; but it may be better rendred Raffling, 


(1) This I con 
res having ſome Terms proper to them. See 


nne, who condemns Lotteries in general, as Arts of Cheating. 
(2) This is all taken 


a 

a 22 1. v. 88, Ce. 

D. de aleatorib 
(e) Ambr. 
(1) Add. 


p. 15 


Martin Delrio Diſqui ſit. Magic. l. 4. c. 4. 


(C) This may be ſeen more at large in Mr. Bouhowr's Art of 
+ ang che Laſt, whence our Author has taken. moſt of this Section. | | 


= Mr. Barbeyrac's NOTES on 57. we 
ceive is meant by Ollz Fortune in our Author, tho it cann't be exactly rendred in every Language, moſt Coun- 
my Trratiſe of Gaming, /ib. 2. c. 2. 11. Where 1 oppoſe the Aurhor of the Art of 


out of the Art of Thinking, Part 4. Chap. 16. tho? qur Author quotes it not. 


(b) Ovid. Triſt. I. 2. v. 483, 484. 
on Chance, becauſe they adminiſter frequent Occaſions o 

us, & ibi juris Romani inteypretes, Phocius, Nomocan. Tit. 13. c. 29. Selden de 
Off, 3. c. 4. Which is taken from the Saying of Chryſippus in Cic. Off. 3. c. 10. 


her with Wine, forbids thoſe Plays 
Menſa. (d) Vid. L. 11. t. 5- 

Jure, N. 0 G. Sec, Hebr. 6. Co 11. 
(*) Lotoria. (7) Olla Fortune, 
hinking, Fart 4. 


93 The Alcoran, tog 
Quarrelling, Cap. 


| | 3 Thunder, 
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=” Of Acceſſory Bargdint. 
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Thunder, for of 2,ccccco Men perhaps not one may ſuch A7 7g, it is to be ſtated by the common 
periſh by it; and therefore not only the Greatneſs of the or by the ee of the Parties. Thus much is 5 
Evil, but the Probability ot its not happening ought to tain, that the more or greater the Dingers are, which 
be conſidered. FW the Commodity is expos d to, the greater Rate 

VII. Io theſe Contracts, that of Iſur 7g bears may be demanded for ae it; as Pehe Seas be 
ſome Affinity ; when for a certain Sum a Man takes inf fed by Enemies and Pirates, more may be demanq. 
upon him the Riſque t t Goods are to run in Tranſ- ded t alt if ny the Uncertainty ot Tempelts were 
portation from Place to, Place, chiefly by Sa; Wane, ee ded. And in reſpeft of them too, more ig 
if they happen to be loſt, the Inſurer is bound to ake Vinter than in Summer (4), This Contratt I have 

ood, This Contract js null, if either the Bayer mention d here, becauſe in feſpect of the Inſurer i 
2 s for certain that the Goods be already late, of chiefly depends on Chance. There is mention made 
the Merchant that they be loſt. For the Har of in Liv) (4.8 an Izſuring which coſt nothing, for they 
this Contract is ſuppos d to, be a Loſs conſidered as who bought up Cloth and Corn to be tranſported b 
uncertain. Whereas if the Inſarer is certain that the Pt 3, emanded, That what was on Board ſhould hr 
Goods are arriv'd ſafe, he runs,no Riſque : and if the fur be Publick 7. 


F ? e: ANd it the nlur'd : the Pk rk jrom the Danger of the Eneny 
Owner knows that they ate loſt, hy can't demand 3i- 42d. the, Scar ,, But what chears were commitied 
other to run the Riſque of them; for hat is not in this means we may read in the ſame Author (c) (4). 


* 


Being can t be liable to Riſque. As for the Price of 


. 


——— 


(a) Add. Locenius de Jure Maritimo, 1. 2, c. 5. | ( 1.23. c. 49. (c) L. 25. c. 3. (4) See Mr. La Placettth 
' Treatiſe of Reſtitution, B. 4. c. 153. where he treats of Inſ try. | 


CHAP. X. 
Of Acteſſory Bargai ns. 


I. Acciſſory Ct ris of itro,Sorre. 


| | IX. A Farety can't be engaged for more that ik 

II. Variety of Additional Bargams, © Debtor. 3 f 1 | 
MI. An additional Bargain, if it's let, Is bid. | XN. But be thay be dort flritly Bound. 
IV. Sometimes it diſorders Buſineſs... - -, | XL What Advantages the Law allows a Surety, 
V. Being preſently added, is valid, if other Things a. XII. Of Bail, | 
Eee. 3 | ö The Uſe of Pawns. | 
VI. Being added after ſome time, in the Negative, is] XIV. A Pawn 18 either fruitful or barren. 

liable to an Exception. | | XV. Whether a Paton 'may be gained by Uſe. 
VII. Being affirmative bow far tis Good, XVI. but is the difference berween a Mortage «nd a 
VIII Of Truſting. 1 Pawn. 


H Aving done with principal Contrafts that ſubſiſt ther the Contracts, to which they are added be ſuch 
by themſelves, I come now to thoſe that are on- as admit of Equity, or ſuch as are tyed up to the 
ly Acceſſory and have no Exiſtence, but as they are Rigour of the Law; And laſtly, Whether they alte% 
added to others. Theſe may be divided into two the Effentials of the Contracts, or ſuch Things 5 na- 
Sorts ; for Some are apply'd in order to add, or take turally flow from them, or ſuch only as are Acciden. 
away ſomething from the principal Contraft, and tal to them. Whereof the Frſt are ſo Neceſſaſ © 
theſe the Civilians call Addirional Pats + Others are that no Contract can be without them: The Second ge- 
added only as a"Confirmation and Security to Conttacts nerally proceed from the Contract, altho' they be not © 
already compleated. = 5 preſt; yer ſo as they may be varied by the Parties, wich. 

II. The Roman Lawyers (a) diſtinguiſh, between ſuch out affecting the Eſſence of it: The Loft have no Dep 
Additional Pats as are added before, or immediately dence at all upon the Eſſence of the Contract but c 
upon the entite Completion of the principal Con- their Being purely to the Pleaftire of rhe Parties. Mere. 
tract, ſo as in a Manner to be part of it, and ſuch as over they think it ought to be conſidered, whether thels 
are added ſometime after; Then they examine'whe- Patts de added to encreaſe, or to leſſen the Oi Con- 


Mr. Barbeyrac's NOTES on Chap. 10,5 2. 
(1) See above, Chrp. 2. § 2. 8. ä & | | ice 
(2) Such is the Conſent of Parties, without which no CoftraRt can be made. The expofing of Goods, and ſetting rhe Fri 


are particularly eſſential to a Bargain of Sale. Ds : 80 
of the Contractors is anſwerbble for What he is faulty: Yet it x —4 
? 


DF. I , _ * 2 \ , 1 . | _ 
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8) Tis a Natura Quality of all Contracts, that Gy 

srced, that he ſhall not b reſponſible ar'ql}, or that he ſhall 'be anlwetable more or leſs tor any Thing elſewhere done 

of the Nature of a Contr, See $'5. following. 7 ER Re ed. | they 
() As when a Buyer engaged, chat in'Caſe of Conviltion,' the Seller ſhall foffeit 4 times the price of the Goods, or when 

agree to give ſome Security, or to leave ſome pledge in Rand, Cc. See g 8. following, e! 1 

See 8 6, 7. following, and CujaCins's Obſervations, 14, 49. Franelſc. Hotoman's Queſt. illuſtres, 36, 37. This Matter 1s * 

perplexed by the Interpreters, by reaſon of the ſubtle Diſtinctions which the ancient Lawyers have confounded the Law WW 


(d) Add. D. lib. 2, t. 14. de Padlis, L. 7. ſ. 5. 


the 


Where We 


XY *d. li (&..O,, Mii... ff. FEY 
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Ill. Concerning all which we may form theſe follow- 
ing Concluſions. I. d Pat? fo affetting the Ejjence of 4 

wuralt as 10 make it Unlawfal,or againſt good Manners, 
i; Null, For we have proved above that (1) no ſuch Co- 
venant can ſtand Good; Thus if a Bride ſhould add a 
Clauſe to her Contract of Marriage, by which She 
might be allowed the Ule of other Men; or, it a 
Steward ſhould add it as a Condition that he ſhould 
de permitted to imbezil his Malters Goods, they 
would neither be Valid. So it would be ab- 
ſurd tor a Man to make a Bargain, and at 
the ſame time to proteſt that he is for d or frightned 
into it: or, for a Man in any Contract whatſoever to 
confeſs hat he does not deſign (2) to deal honeſtly (a). 


IV. 1 When the Pact fo affets the Eſſence of the 
Contraft, as utterly to change the Form of it, Regard 
muſt be had to the Intent of the Contrattors , For it 
they deſigned the Contract, according to the Import 


of the words in which it is expreſs d, tis plain that 


the Fact which is Repugnant to it muſt be Null; for 
they cannot be ſuppos d to Will things, which are In- 
confiltent and Deſtructive of each other. Thus it 
would be Ridiculous, if a Man ſhould pretend to Ba, 
and yet add ſuch a Condition-as would make it im- 
poſſible for Him to receive the Commodity, and the 
other the Money; or, if he ſhould ſo Let a Houſe, as 
to make over the Property of it to the Tenant; or to 
enter into Parrmerſhip, ſo as to have neither the Gain 
nor the Loſs in Common. 


Bt if the Parties did really intend the Change, and 
miltook only in the wording of it, or for ſome cer- 
min Reaſons choſe to ſpeak improperly, provided it 
de not againſt the Laws, it will ſtand Gocd, and not 
be quaſn d for the Impropriety of a Term (1) (6). 


ws * 


V. II.. Patts which are added immediately upon the 
Completion of the Outract, whether they concern the 
Efjentials of it, or thoſe Things wh. ch naturally flow from 
it, or thoſe which are purely Accidental to it, are va- 
lid if they he nat Repugnant to Law, For ſince both Par- 
ties are here ſuppos d to have Power to diſpoſe of theſe 
Things, hey mult be oblig'd to what (i) they Conſent 
to; thus, although it be (2) Natural in Byying and 
Selling, that the Buyer be put in Polleſſion of the Coim- 
modity, yet the Parties by an Additional Pat may or- 
der it other wiſe (c). | | 

Thus the Obligation to make good a Defe may be 
augmented or diminiſh'd, beſide what the Nature of 
the Contract would otherwiſe admit of; and rhe fame 
obtains in (3). Conſenſual Contratts, (4) If between 
the Completion and the Execution of them a Pact be 
Added ; tor this is the ſame Thing, as it the Parties 
proceeded upon a new Contract. 


The Purchaſe of an Annuity, ſeems to be ſuch a 
ſort of Borrowing, as may he referr d hither. For J 
receive Money upon Condition to pay ſuch a cer- 
tain Man, ſo much Intereſt as long as he lives, pro- 


vided that after his Death, the Principal be my own , 


whereas otherwiſe the Nature of a. Loan requires 


that the Principal be return d to the Credrror or his 
Heirs, 


| VI. IV. A Patt added 10 a Contra@t ſome time after 
ts letion, if it be Negative and defiened to take 


from the Obligation, and ſo made in Favour of the 


pos or Defendant, # Valid. Thus ſome time after 
| t has been contratted, the Creditor and Debror 
may enter into Covenant concerning the putting off 
the Payment, the Changing the Place of it 


the Obſcuriry diſperſed rhro' the Fragments which we have of their Writings. See what Mr. Thoma ſius ſays in his Diſcourſe, De 


— 


n. 


Dſu practico acemrat e diſtin. inter empt. cum pacto de retrovend. & contractum pig nor. Chap. 11. 5 10. 


Mr. Barbeyracs NOTES on 53. 


1) See what I have ſaid upon lib. 3. chap. 7. 5 6. Note 2. 


0 This is decided by the Roman Lawyers, Llud non probabis, 


nam fide 
and 1ib. 50. tit, 17. De regulis Juris, Leg. 23+ 


dolum non eſſe præſtandum, ſi convenerit :; Nam hec Conventio contra 
m, contraque bonos mores eſt : & ideo nec ſequenda eft. Digeſt. lib. 16. tit. 3. Depoſiti, vel contra. Leg. 1.5 7, See alſo 5 35. 


Mr. Barbeyrac's NOTE on $ 4. 


0 » ' ts 

| (1) This muſt be Tuppoſed in a dubious Caſe, ſays Mr. Hertizs here, who quotes this Maxim about it, Contractus non tam nomine 
quam animo contrahentium aſtimantur, as it is found in che Digeſts, lib. 19. tit. 2. locati, conducti, Leg. 1 5. 5 4. but there is nothing like 
tz neither in that Law, nor two others, which the ſame Author points at afterward, Digeſt. lib. 16. tit. 3. Depoſiti; c. Leg. 24, 26. 
where we only find ſome Examples, which may have-a Reference in ſome manner to this Subject. 


Mr. Borbeyrac's NOTES on 8 5. 


F (n) So the Digeſts f ak, ContraBus enim legem ex conventione accipiunt. D 


. Depoſiti, Cc. Leg. 1. $6. Vid. Leg. 24, 26. $ 1. 


igeſt 
— tic. 14. De Pactis, Leg. 7. 5 5. Lib. 18. cit. 1. De contrahendà empt. > «1 Leg. 7: $ 1. Leg. 79. O Inſtitut. lib. 3. tit. 26. De 


letate, & 1, 2. 
G2) S1, 
takin 
A 


M pa) Intereſt, either to our 
mined, then the Princ ipal is 


We may here ſer down a Sale with a Claſue of Commiſſion, © Audictio in diem, and a Clauſe for leaving a Bargain, and one of 
Goods upon Trial, i. e. on Condition, if they don't agree, the Seller ſhall take them again. See above, Chap. 8. $ 2. and 4. 
rob o that ſort of Contract, by which one lends a certain Sum on a Loft Fund, i. e. that he w 

elves, during Life, or to another Perſon,'as lon 


hath received it on char Condition, 
as he lives ; bur after the Death of the Perſon no- 


his ro whom it was lent: Whereas commonly, ſuch is the Nature of a Loan, that the Sum borrowed 
may becalled'in by him thar- lenc it, * 


(3) Ser Chap. 2. 5 6. above. 


(4) Thew ; 
igitur in totum — A 


(1) See above Chap. 2. ſ. 3. Vid. p. lib. 


1 (a) Vid. D. lib. 18. t. 


vt. 5. De 3. Depoſ. vel contra, I. 1. 57. & 5 35. 


4. 1. Ad 1 verb. &c. L. 4. G. @ lib. 17. tit. 2. pro Soc io, L. Go 1. 2. 


t Rr 


or his Heirs, which laſt the Author mentions, 


re, Vt conſtet in emptione, cateriſque bona' fidei judiciis, re nondum ſecut2 po ſe abiri ab emptione. Si 
eft, cur non & pars ejus pactione mut arj-poteſt . ut quodammodo quaſi renovatus contr 
Mr. Barbeyracs NOTES on 86. 

2. t. 14. De pactic, L. 7. 1.5. lib. 18. t. 1. De contrah. empt. L. 72+ 


vide at ur. 


(.) Vid. D. lib. 18. t. 1. de contrah. empt. &c. L. 80. . 3. lh. 
(c) Vid. D. lib. 19. K. Is De all. empt. & ven- 


the 


m— ” ” * * „ 
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the Species of Money, the Forgiving the Inte- 
reſt, E7c. TCP 0 VI" T1 Na 


VII. V Fy the Law of Nature, &s far as bare Pai 
is capable of Action, a Pat added to a Contratt ſome 
time after its Completion, although it encreaſes the Ob- 
lgation, and ſo tutns in Favours of the Creditor or 
Plaintiff; may be Valid. For the Reaſon why the Roman 
Law denies it, (v;z- becauſe'a bate Affirmative Pact does 


not bear an Action, ) is out of the Verge of the Law of 


Nature (a). Thus ſuppoſe I had bought a Commodity, 
which by the Bargain is to be delivered by fuch a Day, 
if afterwards we Covenant to have it deliver'd ſooner, 
thete is no Reaſon but that I ſhould receive the Be- 
nefit of it. Or, ſuppoſe I Let you my Houſe for two 
Years, and we afterwards by Conſent limit the Time 
to one, at the End of the Year you ought to quit Poſ- 
ſoffion : but then I.can't demand the Rent that would 
be due for the other Year. And thus in Loan of Mo- 
ney, I don't ſee why the time of Payment may not be 
Anticipated as well as put off by an (1) Additional 


: Compa (b); nay altho' no Allowance be made to the 


Debror' fot this (2) Anticipation, yet he has no Injury 
done him, if he voluntarily ſubmits to it. But tis 
manifeſt that his Obligation ought not to be encreas d 


againſt his Will, and therefore naturally as much as 


is added to him by this Subſequent: Pf, ought to be 
taken oft ſomewhere elſe. Thus, if the Ceditor will 
have me pay him at another Place, than that which 


- we agreed upon, Ion the other Hand can fairly de- 
mand an Agreement of ſo much as it is my Intereſt to 
pay it in the former. But tis againſt the Nature of 


Bartering and Chargeable Contrat?s, that any Patt 
ſhould be added to encreaſe the Obligation ſo much on 


one fide, as to make an Inequality z as if the Byyer 


and Seller ſhould agree upon ſuch a Price, being the 
true Value of the Commodity; and yet afterwards 


-”- OOO we 4s oo 44 


96 — . 


— — 
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Additional Price can be demanded (c.. 


VIII. Hither 1 think may be refer d what we cl 
a * Truſt, (1) when we make over to another th: 
Property of a =y upon Condition to have it u. 
mention among the ' Addrrion! 

Pats, rather than the Principal Cantracts, becauſe ir 
is always added upon the Delivery of the Thing, Ay 
this ſeems to be call d a (2) Tuft : becauſe, wheres 


ſtor d again: which 


otherwiſe when the Property of a Thing is made o. 
ver to another, he may diſpoſe of it as he pleaſes aul 
either keep it himſelf for ever, or part with it to ans 
ther; by this Additional Pa? we feem to truſt to hi 
Honout and Honeſty, that he will not uſe his Props. 
ty otherwiſe than according to Agreement, and wil 

be willing to part with it again upon Demand. An 
therefore the Solemn Form of this Contract ama 
the Romans ran; (3) As ' boneſt Men ought 10 dil 
rogether without Deceir. And | becauſe the Try 
was i very Extraordinary, the Breach of it was ther 
fore branded with a patticular Infamy by the Rona 
Laws. ©(4) There are Three private Concerns, upon the 
© honeſt- Diſcharge of which, a Man's Reputation a 
* almoſt his Life depends, A Truſt, Guardianſhip, nl 
* Partnerſhip, Cic. — Roſcio, c. 6. If a Guardia 

© ought to be Faithful, if a Partner, if one 7 
* with a Commiſſion, if one that has receiv d a Traf, 
* Id. Topicis. 


He who by means of his Tf? has defrauded am 
One is condemned immediately, Id. pro Cæcinna. 43. 
But in what Matters the Romans inter pos d this Taj 
you may meet with every where! amongſt thei 
* Lawyers *. (5) De Fiduciario Parre. Vid. Caium, Halit. 
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BOOK V. 
ſhould Covenant, that the Bayer ſhould pay more 
than the Commodity is worth. Unlets this be amix 
Contract of Buying and Giving, I can't ſee hom the 


3. $2. Leg. 4. 


Nr. Barbeyrac's NOTES on 8 7. es 

(1) This is called in one Word Conſtitutwn or Pecunia conftituta.” et £2t, a i | 
(2) It has ir in Effeck, as appears by theſe, two Laws, of which our, Author quotes che Firſt; and by this we ' obſerve that 
little Connexion there is between the Principles and Determination of the Roman Law. Sf 5s, qui & Jure Civili c pretoris dt. 
bebat, in diem ſit obligatus, an conſtiĩtuendo teneatur? Et Labeo ait teneri | conſtitmtum)] —— adjitit, vel propter bas potiſſimim fe. 
cuni as, que nondum peti poſſunt, conſtituta inducta: quam ſentent jam non invitus probarem, haber enim utilitatem, ut ex die obliguu, 
conſtituendo ſe eadem die ſoluturum, teneatur. Sed C ficitetiore” die conſtituat ſolaturum, ſumiliter tenetur. Digeſt, ut ſupra, Lx 

. let W er v , 1 ; Nb 1 ul 7 


en Mx. Barbeyrac's NOTES on 8. „ „ un 


(1) Tis rhe Definition that Boerhius gives in his Com ment iry upon Cice##s' Topicks, cap. 10. Fiduciam accipere dititur , cui Kt 
ali qua mancipatur, ita ut eam aliuandd maneipanti remancipet. As for Example, ſaith he, If in a Conjuncture, when we fear that 
we ſhall be ſtript of our Goods, we pray ſome potent Friend to buy of us ſome Land, making him promiſe that hell ſell it 
© tO us again at the ſame Price, as ſoon as the Dunger is ,t Veluti i gut vempur dubium timens, amico potent iori fundum mani. 
pet, ut ei cum tempus, &c. IS 300 TUO OO EE 4+ el II „ie 
40 ” * J. 3 upon r Oration pro Q. Roſcio Comedo, Chap. 6. in Lom. I. of Grevius's Edition, and N Vincent Enauin. &: 
FIg. u. Cui. 1 2. P. 448, 449. OY — 
. inter 'bonds bene agier oportet, & ſine Faudatione Vid. 'Cicerony He Offic./L. 3. c. 17. & in Lopicis or. & . 
| Ep. 12. he *. 1929923 | | | | : Tad. v5013 1: einne fo | T goon wr 5 
(4) Ciceros Words are, Si qua enim ſunt. privata jadicia ſummæ exiſtimationis, C pene dicam capitis, tria hac ſunt, fit b. 
rele, [mferatis. Aqueenim perfidioſum ty nefarium eſt fidem frangere, que: continet! vitam: C pupillun fraudare, qui in tatc1am per- 
'wentt : ſocium fallere, qui ſe in negotio conjunxit. Cic. Orat. pro Roſcio Comædo, Chap. 6. See alſo pro Cætind, cam . Gor 1 

{ 5) Moreover, This Head of Truſt hath Place in diverſe ſorts of Affairs, viz, making the Heir: of a/Family frer / Poſſeſhon 
Tune only, Guardianſhip, lending upon Pawns, and a firm Truſt. As to the firſt of theſe, Among the Ancient Rama, if 4 agar 
would make his Son frer, he muſt ſell um 3 times as a Slave, to a Perſon; who promiſes him to ſell him to him -apain, who u ; 
therefore called Arter flauciarins.' After which the true Father havi redeemed his Son, be enfranchiſerh him, and 10. or 
dom is effected. See Gaius's Inſtitut, 1. 6. and Roſinus's Antiq. Rom. lib. 9. cap. 10. But at length theſe pretended Sales Were 8 W- 
liſhed, and it was ordained that the Fathers mould appeaeialbnez gad declare ta: che Jutlges, that they renounced their Parernal n p 
ler over that Child that ey made. free. See Inſtitut. lib. I. c. 12. 86. See Nr. Thomaſius s Dulrourte De ualgensme hartes, Cee 
norum, printed ar Hall in 1703, This Freedom produced a particular Effect as to the Succeſſion of Fathers to the Goods o er 
Children. About which tee che Inftitutes, lib. 3. tit. 2. De legitimà Agnatorum ſucceſſione, & 8. and Code, lib. 8. tit 49, pe nan! 


F .. Feen G. es 4 . ing., „. & 
(b) Vid. lib. 13. t. 3. 1. 3. . 2. D. de conti. pecun, . (e) Compare Ain, Kinnii rad 
| | rati:nibi 


fe 
„ 
” 


(a) In the Law; beſore-cired. 
lacie, c. 9, Cc. ( Fido. 


Ame 
his W 
yet obl 


— — — —ä— 


Pat ionibu 
Noodt 8 « 
Frovende 

(6) $ 


de reſci 


(1) $ 
(2)'S 
(3) 8 
(4) T 
dit ate, I 
be ſatisf 
Mul to zue 
Man in 
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Tc. A Truſt was contratted in Childrens ſucceed- 
ing to their Father's Gods. Vid. lib. 3. t. 2. f. ut. 
Inſt, de /cgit, agnat. ſucceff. L. ult. lib. 8. 49. c. de emanc. 
liber, de fiductaria polſclſione. Vid. Budæum. ad l. 2. 
lib. 1. t. 2. D. orig. juris. Greg, Tholoſan. Syntag. juris 
. 23. c. 5. L 2. Vid. Inſt. l. 1. t. 19. De tutela fiducia- 
54. Vid. Bachov. ad d. t. Iaſtit. De fiducia circa pig- 
1 contrafta. Vid. Iſid. Eymol. I. 5. c. 25. Cujac. ad 
Pauli recept. ſent. I. 2. t. 13. Sic & in fidei commiſſs 
inftar fiducie intercedit. Vid. princ. I. 2. t. 23. Inſt. de 
fidei commiſſ. & ibi Bachov. Oc. We have an Example 
of this fort of Truft in Livy. L. 32. c. 38. © So Albor- 
nis delivered up Pannonia to his Friends the 


« Hunns upon Condition that if the Longobards ſhould 


ever have Occaſion to return, they ſhould reſtore it 
© back, Vid. Paul Warnefried. de 7 Longobard. 
I. 2. C 7. Nabarganes (in Curtius. I. 5. c. 9.) adviſes 
Darius to make over his Kingdom to Beſſus for a 
« Time, ſo as to receive it back again when Things 
* ſhould be ſettled. Hercules having ſubdued Sparta 
© placed Tyndaras the Father of the Dioſcur: in the 


* Throne, which being his by Conquelt, he enrruſied Security is given by (3) Heſtages. 


* with him, upon Condition that he would reſtore it 
* ſafe and ſound to Hercules's Sons. Diod. Sic. I. 4. 
© t. 33. Boetius (in Topic. Cicer. abi ſupr. ins a 
* Caſe with, If a Man fearing the Bad of the Times 
© ſhould make over in Truſt a Farm to a Powerful 
Friend, to return it when Times ſhould Meng. Phi- 
lip, when be ſaw that he muſt fight, and ruiſes Forces 
in all Parts, being ſollicitous for the City of Argos, 
thought it beſt to put it into the Hands of Nabis 


Kine of Lacedemon in Truſt, zo be reftor'd again, if 


be return d with Succeſs : but if not, to be (6) kept 
for bimſelf. 


Among the Turks, if a Man ſivears to t away, 
his Wife, altho' he immediately repents of it, he 1s 
yet oblig d to ſtand to his Oath: bur in order to re- 


* — — * 


cover her again, he enters into a 14ſt with his Friend 


and gets him to mariy her, and immediately after to 
part with her. For after a Divorce, unleis the Wo— 


man be married again, ſhe cant't return to her 57% 


Husband (a). 


But ſuch a Truſt as evades the Force of the Law, 


ought not to be contraQted , as it ] ſhould give a Man, 
who is tree from Taxes, my Eſtate in '[-/j?, in order 


to cheat the Tax-gatherers. 


IX. As for ſuch Pads as are added by way of Con- 
firmation and Security to Contracts already com- 
pleated, the moſt uſual is that, by which one Mali 


gets another to be bound for him, ſo as to be Re- 
ſponſible in caſe he ſhould fail. 
curity is required in thele Three Caſes. = 

| Firſt, Between Man and Min fot the Performance 
ol lomething Valuable, which is call'd Szreti/hip. Se- 
condiy, In Criminal Attairs, which is commonly called 
(1) Hail. Thirdly, (2), In Publick Concerns, where 


For the right underſtanding the Nature of Sureri- 
ſhip, we mult look back to the laſt Section of the ſe- 
cond Chapter to this Book, to which we add, that 
being bound for another we make our ſelves ſo far 
liable, as that if he does not pay the Debt, we mult. 
But then Recourſe may be had to the Principal Debtor, 
(4) and the whole with the Charges may be recover'd 
of him. Now ſinceSæretiſbip is only an additional Con- 
firmation to a Contract, (5) the Surety cannot 
naturally be oblig'd to more than the Principal (Y); 
So that if the Principa! was obliged only condi- 
tionally, the Surety cannot be obliged, unleſs the 
Conditions be made good, nor can he be confin'd 
to ſuch a Time or Place which the other was not ob- 
liged to. And whatſoever (6) Exceptions the Debror 


. 


Pationibus Iiberorum, Leg. 6. Of Lending upon Pawns, ſee Salmaſiuss Treatiſe of Uſury, cap. 4. & de modo Uſurarum, cap. 14. and Mr. 
Noodt's Obſervat. lib. 2. c. 7, 8. as alſo Mr. Thoma ſiuss Diſcourſe De Uſu practico accurate diſtinfionis inter emftionem cum pacto de re- 
trovendendo, ( contractum Pignoratitium, Printed at Hall in 1707. c. 1. 3-& c. 2. S 20, Cc. 

(5) See above in Chap. 2. f. 6. Vid. D. lib. 2. t. 14. de pactis, L. 7. 16. Vid. Leg. 538. & lib. 18. t. 1. de contrah. empt. L. 72. t. 4. 
de reſcintendà vendit. L. 1, 2. & C. lib. 4. t. 45. Quando liceat ab emptione Diſcedere, L. 1. 


Mr. Barbeyracs NOTES on $ 9. 


(1) See above, lib. 2. c. 4. $18. and 5 12. of this Chapter. 
(2) See lib. 8. c. 9. $ 12, 13. following. 
(3) See ibid. 8 6. 


J; (4) The Digeſts ſay, Fidejuſſor in judicio ſiſtendi cauſa locuples videtur dari, non tantum ex facultatibus, ſed etiam ex conveniendi facl- 


Tate, Digeſt, lib. 2. tir. 8. Qui ſatis dare cogantur, &c. Lib. 2. princ. But when once a Man is taken by us for a Surety, we ought to 
be latisfied, unleſs he become poor thro' ſome ſudden Accident. Qui ex cau/2 improbat ab arbitro probatos, alios improbatos probat : 
Mtoque magis ſi ſua voluntate accepit fidejuſſores, contentus his eſſe debet. Quod ſi medio tempore calamitas fidejuſſribus inſignis, vel 
Magna inopia arcidit; cauſa cognita ex integro ſatis dandum erit. Ibid. Leg. 10. $1. 


15 The Words of the Law are, Fidejuſſores ita obligari non poſſunt, ut plus debeant, quam debet js, pro quo obligantur. Nam eorum 


Cligzatio, acce 


'eart poſſunt. Itaque fi reus decem aureos promiſerit, fide 
Ire promiſerit, fidejuſſor ſub cenditione promittere pote 
Plus vel minus in x 
r, that if the 
KVerſis, qui 


ſho eſt principalis ebligationis : nec plus in acceſſorio poteſt eſſe, quam in principali re. At ex diverſo, ut minus debeant, ob- 
Juſſor in quinque rectè obligatur: contra vero obligari non poteſt. Item ſi ille 


contra vero non poteſt. Non ſolum autem in quantitate, ſed etiam in tempore 
telligitur, plus eſt enim ſtatim aliquid dare, minus eſt, poſt tempus dare. Inſt. lib. 3. tit. 11. This Maxim is carried fo 


Surery hath anſwer'd a bigger Sum than what the Debt amounts to, he is obliged to no more. II lud commune eſt in 


acci pro aliis obligantur : quod fi fnerint in duriorem cauſam adbibiti, placuit eos omnino non obligari: in leviorem plane cauſam 
65 — Propter quod in minorem ſummam rectè fide juſſor accipietur. Ibid. Leg. 8. 7. 
23 e 


Mus co 
nde Juſſo 


© Aur 
Maced «4. 


(a) Moncony's Itiner. Tom. 1. 
nr, ut Mus debeant, 


2.1, 14. I. 32. 


p- 465. compared with Olearius Itiner. Per ſic. I. 5. C. 23. 0 j ne 
quam debet is, pro quo obligantur, &c. Inſtit. . 3.t. 21. de Fidejuſſorib, (c) Via. lib. 2. t. 11. D. ſiquis cautionibus & 
Y. de pattis, lib. 3.t. 3. L. 31. D. de procurat. lib. 14. t. 6. L. 9. 3. de SCto Macedon, I. 26. t. 2. I. 4. l. 5. D. de compen/. 


ords ot the Digeſts are, Ex Perſona rei, & quidem invito reo, exceptio & cetera rei commoda fidejaſſori, cæteriſque acceſſio- 
Mpetere poteſt, Digeſt. ubi ſupra Leg. 32. Si ic, qui fidejuſſorem dedit, ideo non ſteterit, quod Reipublice cauſd abfuit, iniquum eſt 
1 ab ob alium neceſſitate ſiſtendi obligatum eſſe, cum ipſi liberum eſſet non ſiſtere, lib. 2. tit. 11. Si quis cautionibus, &c. Leg. 6. 


l votes allo Lib. 2. tit. 14. De pactis, Leg, 32. lib. 3, tit. 3. De Procur. & De fenſoribus, Leg. 2. lib. 14. tit. 6. De Senatuſc. 
cg. 9. § 3. lib. 16. tit. 2. De Compenſationibus Leg. 4, 5. Init. lib. 4. tit. 14. | 


(6) Fidejuſſores ita obligari non poſ- 
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might make, the Surety can plead to his Advantage: 
) One that orders another to truſt a third Per- 


on does the ſame thing as if he made himſelf a Sure 
ty; for by ſuch an Order he is preſumed to interpoſe 
his Credit. But if he gives Order for 10007: * 


and the Perſon takes up but 500“. he will ſtand re- 
ſponſible for no more than was taken up ; for the 
meaning of the Order was that he ſhould have Cre- 
dit as far as 10067. But tho' the Syrety cannot be 
obliged to more than the Principal, yet he may ſome- 
times (8) be obliged. to leſs ; as when he undertakes 
for only Part of the Debt, or for the Whole, under. 
certain Reſtrictions, or upon Condition that the time 
of Payment ſhould be prolonged, or a more convent- 
ent Place aſſigned for it. | 


The End and Deſign of Suretiſpip makes it appear, 
that the Surety ought to be a Man of Subſtance and 
Credit, and able to anſwer the Creditor's Sute, which 
indeed is ſuppos'd by the Creditor's * Nr of 
him. And therefore Vulcan (in Homer, Odyfl. 9. v. 35 2, 
2352.) when Neptune ofter'd to be a Sarery for Mars, 
replies, That the Security was as bad as the Debt; for 
F Mars ſhould run away, How ſhould be be able to ſeize 
pon Neptune among the Gods? 


X. But yet it is not impoſſible but the Szrety may 
lie under a greater and a ſtricter Obligation than the 
Principal; for He interpoſes himſelf of his own Ac- 
cord, the more to confirm the Principal Contra 
without whom the Crediror had not enter d into it. And 
indeed Neceſſity forces ſome People to contract a Debt, 
but nothing but Generoſity, and an Oſtentation of Kind- 
neſs. and a Confidence in his Riches engages the Swrezy 
in another's Concern. And therefore the Creditor has, 
ſometimes, more. Reaſon to blame the Sureties than 


provided for the Eaſineſs of Women 


the Principalz For it was upon their Account that he tra. 
ed at all, and they certainly are to be blam d who with. 
out utmoſt Neceſſity derive-aBurthen upon themſelye 
which they ought to fhYe known they were not able 
to bear. And therefore Wile (1) Men every where 


diſſwade us rom Suretiſpip, unleſs we would. involve. 


our ſelves in unneceſſary Exils (2. The Rowan, kingly 
| the Vellbian 
Decree (a); and by the Roman Law the Principal ſatis 
fied the whole Debt (3) by giving up all he wi; 
worth, tho? not ſufficient to diſcharge. the Debt 003 
(4) which Favour was not indulg d the Surery le\ 
For he was look d upon as'ealfd in for the Relief of 
the Creditor, that in caſe (5) the Prancipul ſnould 
prove infolvent, the Debt might be recovered of him, 
Tho' indeed this way - of ſatisfying a Debt, by 
parting with all a Man is worth, is altogether 
unknown to the Law of Nature; unleſs” common 
Humanity may plead, that if a Man be brought to 
_ ſome fatal Calamity, and not by Luxury ot 
Idlenefs, it ought to ſuffice if we ſtrip him of his P. 
trimony, and not proceed any father againſt his Perſon 


Befides, the (6) Swrery may be mote ſttieliy obige 


| than the Princjpay in Cale he takes upon him by 


Oath, or undet a Penalty, what the ozber bately pro 
mis d. Thus it is the Cuſtome in ſome Places, in de 
tault of Payment, at the time appointed, to oblige the 
Sareties to at ſuch a certain Place, and not to 
depart thence till ()) the Debt be fatished; and thi 
they call a Pledge. Tho by reaſon of ſome Abuſe 
which proceeded from it, it is now generally di 


uſed. 


XI. But becauſe Suretiſpip is only an Addition to ans 
ther Man's Debt, it is moſt natural for the Cui 


— 
—_ 
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(7) So the Digeſts order, Adhiberi autem fidejuſſor tam future quam precedenti obligationi poteſt, dummodo ſit aliqua, vel natu alis 


ſutura obligatio. Digeſt. lib. 46. tit. 1+ De fidejuſſor. c. Leg. 6. 
(8) Sce Note 2. of this 5. 


Mr. Barbeyrac's NOTES on $ 10. 


(1) Chilon's Greek is, Eyſba, M A dra. Diog. Laert. l. 1. p. 73. Prov. 6. 1, &c. 11. 15. 17.18.22. 26, 27. 27. 13. Ecclus 2% 


24, 27. Be a Surety, but at your peril, was the Saying of Chilon. 


(2) The Velleian Law is fer down in the Digeſts, Velleiano ſenatusconſulto plenifime comprehenſum eſt, ne pro ullo fæminæ intercede- 
rent. Nam ſicut moribus civilia officia adempt ſunt fœminis, & pleraque ipſo jure non valent : Ita multo mag is adimendum eis fuit id of- 


ficium, in quo nin ſola opera nudumque miniſterium earum verſaretur, ſed etiam periculum rei familiaris. 


1. 51, 2. 


Digeſt. lib. 16. tit. 1. Leg. 


) They were only diſcharged for the preſent. Such a Ceſſion kept them indeed our of a Gaol, or releaſed them from it; but 
it did noc hinder, bur if afterward they got any thing, Payment of What was remaining after the Sale of the firſt Goods, might 


be demanded. 


It is true, chat in this laſt Caſe, it was not allowed to impoveriſn the Debtor quite a ſecond time; he was only 


condemned to pay what he could, over and above a comfortable Subfiſtence. Qui bonis ceſſerint, niſs ſolidum creditor receperit, nn 
ſunt liberati, In eo enim tantummodo non beneficium eis prodeſt, ne judicati detrahantur in carcerem, God. lib. 7. tit. 71. Nui bonis ce 

poſſunt, Leg. 1. Cum eo quoque qui creditoribus bonis ſuis ceſfit, ſi poſtea aliquid adquifierit, quad itloneum emolument um habeat, er me- 
gro in id quod facere poteſt, crediteres experiuntur. Inbumanum enim erat, ſpoliatum fortunis ſuis in ſolidum damnari. Inſt. lib. 4. tl. * 


(4) The Words of the Inſtitutes are, Sane quæ dam except iones non ſolent his | ſidejaſſorĩibus] accommodari. Ecce enim 
nis ſais ceſſerit, & cum en creditor experiatur : defenditur per exceptionem, ſi bonis ceſſerit. 
i leo ſcilicet quia qui alios pro debitore obligat, hoc maxime proſpicit, ut cum facultatibus lapſus fuerit debitor, poſſit ab iis, 4 
obligavit, ſuum conſequi. Inſtit. lib. 4. tit. 14. De Replicationibus, $ 4. See more about the Geffton of Goods, in Mr. D 


Lias in their Natural Order. Part. 1. ib. 3. tit. 5. 
(5) See lib. 3. c. 7. S. 3. above. | 


debitor, , 

: f . . . non uw: 
Sed hec exceptio fidejuſi wider at — 
aumat s Civil 


(6) By the Roman Law, when one has anſwered for a Pupil in an Engagement contracted without the Allowance of his _ 


or tor a Prodigal, who is debarred of the Management of his Eſtate, or a Mad Man: In theſe and the like Caſes, where the nd valid. 
on of the Debror was purely natural, and no Action lay againſt him, the Engagement of the Surety is nevertheleſs gots ſubvenis- 


MARCEILLUS ſeribit: Si quis pro pupillo fine tutoris auttoritate obligato, prodigove, vel furioſo fidejufſerit :* magis eſſe, ue 


tur, quoniam his actio mandati non competit. Digeſt. lib. 46. tit. 1. Leg. 25. | 
(7) Obſtzgium, This was anciently in Uſe among the German Princes, as Mr. Hertius obſerves, and gives ſome Examples 5 che 


Mr. Vitrarius, in his Univerjum jus Civile privatum, lib. 3. tit. 21.5 9. teacheth us, that the ſame Cuſtom is ſtill KEPT up 


Duchy of Holſtein. 


C4) D;: lib ir6Gt 1: nfs, 2; 
lib. +» To I 4 De Raplicatio nib. 4. 


(6) . C. Lib. 7. ts 71. a= 1. & Inſti, L. 4. d. 5. De aclionib. . 49+ 


(c) · U. Inftit r 


* 


Bo V. 


7 . 


of it- 


$0 


| dividec 


(4) Pro 
then th 


For a | 
that if 
carity | 
take up 
Obligat; 
in the 


CHAP. X. | 


Of Acceſſory Pall. 


to make his Demands firſt to the (1) Principal, and 
upon Failure there, to apply to the Syrety. © This 
© the Roman Law calls Beneficium Excuſſionis & Ordi- 
© ris (2). The Condition of a Surety delerves Pity, 
for his Kindneſs ruins him, and his good Nature 
breaks him. But the Credzror cannot with any Face 
« apply to the Surety, but when he cannot recover 
his Debt of the Principal, Quint. Decl. 273 (2). 
And if the Surety pays the Debt, the C editor muſt 
make over to him all the Right that he had againſt 
the (3) Principal; if thar can be of more Service to 


him towards the 9 of the Debt, than if he 
| ſacd in his own Name , 


pecially if any Pawn had 

been given for hang” in Part, it muſt be given up 
to the Surety. But if ſeveral had bound themſelves 
for Debt all Frag; and nor each for the whole, 
in Failure in the FVincipal, the Burthen ought to be 
divided amongſt them, and each obliged to pay his 
(4) Proportion; unleſs one ſhould prove inſolvent, for 
then the Burthen muſt lie the Heavier upon the Reſt. 
For a Number of Sureties were therefore provided, 


1 * 


that if this or that ſhould fail, the reſt might be Se- 
curity to the Creditor (a). (5) Thoſe who entirely 
take upon themſelves in their own, Name another's 
Obligation (), fo as to be : eſteem'd as Principale 
in the Eye of the Geditor, differ in ſome re- 
ſpeft from Swretzes. Whether ſuch as theſe can te- 
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he lays out for the Principal, if the Principal him- 
ſelf proves deficient (6). The Perſon that gi ves 
this Security owes the ſame Obligation to the firſt 
Swrety, as the firſt Surety owes the Creditor ; and 


has the ſame Action againſt the Principal, as the firſt 
Surety himſelf had. ä | F 


XII. As for Bai () or the Obligations, that thoſe 
lie under who engage for Criminals, tis Obſervable 
that many of the Ancients were of Opinion, that a 
Man was ſo far Maſter of his own Life, as to have 
Power by his bare Conſent to engage it for another, 
ſo far as even to forteit it tor another's Crime, Ando- 
cides (orat. de myſter.) relates, that Mantbiteus and 
Apſephion ſat by the Altar humbly praying that they 
might not be put to the Rack, but that their Bai might 
be taken, which was no ſooner granted, but they 
mounted their Horſes and fled to the Enemy; leaving 
their Bail, who were forced to undergo thoſe Tortures 
which they themſelves ought to have ſuffered. The 
Story of Damon and Fythias (whom Diod. Sic. in ex- 
cetpt. Fieręſc. calls Phintiat) is well known as related 
by Gcero in libr. de Amicitia. Of whom Mani, Aftt. 
L 2. v. I. ſays, 1 0 9833-14 Wop) coll 


Er duo gui patuere ſequi vadimonia ſponſi 2 


Optavitquè reum ſponſor aon poſſe reverti, 


cover of the Perſon for whom they engaged, what Sponſoremque reus timuit ne ſolveret ipſum. 


they laid out in his Service, and what Method they 
ought to take to do it, is to be Determined accordi 

to the Nature of the Kindneſs ; for this AR in them 
may bea Free Donation, ot a Commiſſion, ot a Loan, or 
a Recompence, or ſuch like. | | 


Once Death was ſtrove for, twas a generous ſtrife ; 
Not who ſhould keep, but who ſhould loſe a Lite 
Was their Diſpute, contending to deny 

Each other the great Privilege to die. 
The Swrery fear d the guilty Friend's Return, 

The gzi/ty Friend did his own Abſence mourn. / 


Mr. Creech. 


Tis uſual alſo for a Surety to provide for himſelf 
by +) Counter- Security, whereby he may recover what 


N . ? 
4. 1 


— 


— 


\ * % * a © 4 N 7 


3 Mr. Barbeyracs NOTES on 11. | 
(1) See Fuſtinian's Novels, 4. c. 1. Ut creditores primo loco conveniant principalem. Quintilian's Words are, Etiam cum iſtud pericu- 
lum eſt ſponſoris, miſerabile eſt, bonitate labitur, humanit ate conturbat Non enim aliter ſaluo pudore ad ſponſorem wenit creditor, 
quam ſi recipere à debitore non poſſit, Dectam. 273. But we ought to obſerve by the ancient Roman Law, the Creditor had his Choice 
to take either the Principal or Surety, as he pleaſed. Jure noſtro eſt poteſtas Creditori, relicto Reo, eligendi fidejuſſores, niſt inter con- 
trahentes aliud placitum doceatur, Cod. lib. 8, tit. 4t. De fidejuſſoribus & Mandatoribus, Leg. 5. See alſo Leg. 3. Mr. Hertius alſo ſays 
chat ic was anciently a Cuſtom in Germany. Bur as for what he adds, that it was uſed among the Fews, he ought ro have broughr 
good Proofs, for the Text he quotes is nothing to the Purpoſe, as the Reader will be convinced by ſecing it, Take the Garment of 
bum who is a Surety for a Stranger, and take a Pledge of bim for a ſtrange Woman, Prov. 20. 16. 27. 13. 
(2) They are Terms uſed by the Interpreters, and not by the Roman Law itſelf, The Reaſon of the firſt is obvious: The other 
s taken from Excutere, which fignifies in the Roman Law to ſeck whether any one be able to pay, and then to ſeize on him. 

(3) The Lawis, Potuiſti ſane, cum fiſco ſolveris, de ſiderare, ut jus pignoris, quod fiſcus habuit, in te transferretur, & ſi hoc ita factum 
45. 75 aionibus uti poteris ; quod & in privatis debitis obſervandum eſt. Cod. lib. 8. tit. 41. De fidejuſſoribus & mandatoribus, 
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Jp ay | Leg.110.S'1, One ſingle Surety is call'd Adpromiſſor. See Digeſt, 45. tit. 1. De verborum obligation. Leg. 8. 
n ven lib. 46. tit. 3. De ſolutionibus & liberationibus, Leg. 43. This laſt Law will be quoted in the next Chapter, $ 1. Note 3. Ne- 
il rnleſs theſe two Terms, as well as | 


fy, called Fig hor, as Mr. Hertius obferves, confounds a ſubſidiary Security, call'd, Fidejuſſor ſuccedaneus, 

7 Ide - 

Whore indemnit 

rt to wh im 

3. 8. § 12, : ba LN WIN 2 W 

Lawyers nem dy n 27. 8 4. And'he firſt Surety is called Fidejuſſor priucipalis, ibid. 8 2, 4. 

11 fre 2 ow, i.e. if he can recover only one part of his Debt, the Surery ſhall indemnify him as to the other, See Digeſt. 
F2 go 3. N . : 


Y Vades, 


(x) But 


Of Acceſſory Pats. 


K V. 


Book V 


(4) Vid, Lib. 13. t. 7. I. 35: f. 1. de action. pignerat. &c. 
4, . 4. (f ) V. Diodor. Sic. L. 1. C. 93. 
) Gaſpar. Balb. it iner. 


Winds and Tempeſts. Tote autem Res Ruſlice ejuſmodi ſint, ut eas non ratio, neq; labor, ſed rei incertiſſimæ, venti, 
derentur. In Verrem, lib. 3. c. 98, Gut. Sce Cod, lib, 4. tit. 42. De Uſuris, Leg. 17. 


(a) V. 1 Kings 2c, 39. (6b) Add. Anth. Matth. de crimin. ad I. 48. D. d. tit. 14. c. 2. ſ. 13, &c. (c) V. Grot. L. 2. c. P. 1. 1 ebligh 
(gs) JV. Herodot. in Euterp. & Lucian. de Luctu. P. 306, 307. Ed. Ant. 
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(1) But that a Sarety ſhould- by his bare Conſent mit him to Venture 15 much upon the Honeſty of bis Prop 
make himſelf liable to a Puniſhment, which otherwiſe Friend. | 7 | whit 
ought to be inflicted on a Criminal, does not ſeem a- | 8 Suk that 
greeable to thoſe Rules of Vindictive Juſtice, which The Obligation that Hoſtages lie under, hardly eyer Cred 
ought to obtain in Human Societies; indeed if a Man taking place but in Leagues and Civil Government this 
knaviſhly interpoſes himſelf, that the Criminal may have will be diſcuſs d mote conveniently hereafter. B. g not « 
an Opportunity of eſcaping Juſtice, he ought to ſufter C. 8. 1. 6. 1 15 N it; ( 
as much, as it is the Concern of the Magiſtrate that the ob | turn 
other had not eſcaped his Hands; which may ſome- XIII. Another uſual way of Security, is to give the 30 
times be Capital, eſpecially if he who thus eſcap'd be Creditor ſome certain Thing in Paw, till the Deb Peop 
like to do more Miſchief (4). * N be navy the deſign of which is, not only that the thro1 
| Debtor may be incited to a more ſpeedy Payment for forc' 
Farther than this, ſuch a ſubſtituted Death is not law- want of his Goods (d), but that the Creditor (1) ( t he! 
ful in the Civil Court: For no Man has ſo much Power in Caſe of Failure may have ſomething Equivalen 
over his own Life, as to expoſe it at Pleaſure for no and being in Poſleſſion of the Paw, need not to hex Bi 
Publick Advantage, but only to hinder another from the Trouble and Expence of going to Law. And ther deen 
ſuffering what he deſerves. Beſides, the End of Pu- fore the . Pawn ought: to be as much or more Wort ſold 
nithments would be fruſtrated by this means, for the than the Debt it ſelf. And fince it is Defign'd for th by 1 
defign of them is either to amend the Delinguent, or Security of Debts which bear either a Var g 
to deter Other; But the Surety is not the Delinquent, Eminent Price, tis neceſſary that the Pawn ſhou d hare In 
| as having not by any Act of his, derived the Guilt the ſame Faculty. So that we cannot approve of the upon 
| upon himſelf : And as for Others, they will not be Agyptian Cuſtom (J) (g) of Pawning the dead Bodi ought 
deterr'd from oftending, by ſeeing an Innocent Man of their Parents, altho' whoever retus'd or neglecke if it! 
ſuffer, but will either be moved with Compaſſion, or to Redeem them was proſecuted with the utmoſt ꝶ to an) 
ſtruck with Ad miration of ſuch Love and Conſtancy, nominy, and deny'd Burial after Death (2). And ft Barga 
as does not refuſe even Death, for the ſake of a the fame Reafon it ſeems inhuman to ſeize up happe 
Friend (b) (e). | the dead Body of a Debror, that fo his Relation leaſt, 
: | els might be aſhamed into a Payment of that which good. 
It appears therefore that Bai can be no farther ad- otherwiſe they were not oblig d to. 
mitted in Criminal caſes, than as a ſecurity to the Ma- | XV 
giſtrate, whoſe Duty it is to proſecute, that the Da- By the way, tis worth obſerving, that in the K Polite, 
mages of the De/inguent ſhall be made Good, or his dom of Pegz a Man may Pawn his Wife and Chil (c): at 
Fine paid, or if He be abſent, that He ſhall make his dren to his Ceditor; but if the Ceditor, lies with Fan 
Appearance, ſo that nothing in the mean- time may be either the Wife or the Daughter thus Pawn'd to him, but one 
Decreed againſt him, as if he were Convict; or if he he loſes his Debt, and is liable to no other Puniſh: to put 
be in Priſon, that he may not be forc'd to Plead in ment (H). 
Chains. And even in thoſe Caſes, the beſt way is 8 
for the Magiltrate, to let the Surety know befare- XIV. Things given in Paw are either ſuch as yield 
hand, what Security he expects from him, that ſo Increaſe, or ſuch as do not; as for the former, tis u- | 
he may Conſider whether his Circumſtances will per- ſual to allow the Credzror (1) the Profits, or a certain © 2. 
Time is 
it les 1 
- — * — — — otherwi 
69 
Mr. Barbeyrac's NOTE on f 12. 9 1 
(1) See lib. 2. c. 4. 5 17, 18. emproris 
| | Lep. 15, 
Mr. Barbeyrac's NOTES on S 13. 60 E 
(1) The Words of the Inſtitute are, Pignus utriuſq; gratia datur, & Debitoris quo mag is ei pecunia credatur, c cxeditoris, qu m actione. 
4 in _ * creditum, See alſo about this whole Matter Mr. Thomaſius's Diſcourſe De diſtin. inter emptionem cum pacto retrovend: 0 "by 
contract. pignor. cap. 2. 3 
(2) Fabian = it under a rigorous Puniſhment, Novel. 60. cap. 1, G 118. cap. 5. 5 1. as Mr. Hertius obſerves, 11 
| | thut in 
Mr. Barbeyracs NOTES on 8 14. 
(1) Called Padum &Y];y pious, as the Author ſpeaks, as the Digeſts expreſs it, Si &v]ixgnorg, id eſt, mutuus pignoris uſus pro Of" 
dito, facta ſit, & in fundum d in edes aliquis inducatur : ejuſque retinet poſſeſſionem pignoris loco, donec illi pecunia ſolvat u cum in E 
ras fructus percipiat aut locando, aut ipſe percipiendo, habit andove. Dig. lib. 20. t.1. De pignoribus & hypothecis, &c. Leg. 40. 55 (1) Ty 
Sce Mr. Noodt's Obſervations, lib. 2. c. 9. Mr. Thoma ſius in his Diſcourſe De Accurata 4 0. &c. c. 2. S 9, &c. maintains, chat 4 ſeription 
the Natural Law, independant on the Civil, the Word *AvJiygnors is underſtood of itſelf, as containing the End ot rhe — 
It imports that the Creditor ſhall have che Benefit of the Fruits, be what they will, without giving any Account. We ſha ching 
mine the Reaſons of that able Lawyer in the Place noted. The Uncertainty of the Produce of ſuch Things as are engaged, 15 1 che (a) Y. 
of great Weight; for, as Cicero ſpeaks in a Place quoted by Mr. Hertius, The Fruits of the Earth are always at dpd 1 of age 


. 11. U. 2 


(e) V. Inſtit. L. 3. t. 15. Quibus modis re contrahi 


Proporti 
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Proportion of them, in lieu of Intereſt. As tor thoſe 
which do not yield Increaſe; they generally bargain, 
that if they be not redeem'd by ſuch a . Tiine, the 
Creditor ſhall have, the Property of them (2): And 
this is not naturally unjuſt, e . if the Fawn does 
not exceed the Value of the Debt, and the Intereſt of 
it; or if, provided it exceeds, it, the Overplus be re- 
turn'd to the Owner. Tho! this the Roman Lawyers 
(2) never allow of (a); for thus needy neceſſitous 
People might quickly be ſtript of all they were worth 
through the Avarice of their Creditors, being often 
forcd to leave in Pawn much more than the Value of 
t he Debt. 


But it is reaſonable, that, (4) it the Paw be not re- 
deem'd by ſuch à Time, it ſhould be look'd upon as 
ſold at a fair Rate ſtated then, or ſome time before, 
by ſome honeſt Man (6). b wel N «1 
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In ſhort, as the Creditor ought to reſtore the Pawn 


upon Payment ſo while he has it in his Cuſtody, he 


onght (5) to look after it as carefully as his own, and 
if it may be the worſe for uſing, he ought not to put it 
to any Uſe, unleſs: Leave be expreſly given him by the 
Bargain. And therefore if it receives any Damage, or 
happens to be loſt through his Fraud, or want of, at 


leaſt, common Diligence, he is obliged to make it 
good. 


XV. It is a receivd (1) Opinion, that a Pawn de- 
poſited can never become one's own by Preſcription 
(c): and the Reaſon is becauſe the Redemption of a 
Pato is ſuch an Action as cannot be exerciſed often, 
but once only. Beſides Preſcriprion was firſt introduc'd 
to put an End to Sutes, which would not otherwiſe 


—_—_— - GC ˙wꝛmA m_- Oo* oy 


be determined, and to ſettle Property which would 
otherwile be uncertain. But, in the Cate before us, there 
can be no Queſtion in whom the Property of tha 
Pawn is, when I poſſels it as anothet's, and it evident» 
Iy, appearing upon What account he left it with me, l 
cannot preſume that he had ever relinquifh'd it. 


But et the Caſe may ſo happen, as that the Debror 
may. fairly be debarr d the Power of Redemption 
as (d) if when he would have Redeem d it, he had been 
hindred, and has now paſled it over in Silence ſo long 
as to create a Preſumption that he never deſigns it; or 
if it be very much to the Ceditors Diſid vantage to 
have the Payment continually put oft, it cannot be 
thought unjuſt in him to diſpoſe of the Pater as his 
own ; eſpecially if by length of Time the Value of the 
Money has been Chang d, fo that the Grediror would 
receive leſs than he lent, ſhould he admit of à Re- 
demption. As ſuppoſe a Man had lent another 1000“ 
100 Yeats ago, and had received in Mortgage a Farm, 
which was then worth the Money; in the mean 
time the Value of Money has ſunk half in half, and 
therefore now, if the Credizor be forced to receive 
back his 1000 /. he would receive only enough to pur- 
chaſe halt the Farm; whereas, at the time of Con- 
tract, it would have purchaſed the whole. 


XVI. The Roman Lawyers diſtinguiſh between a 
Pawn, properly ſo called, and a Mortgage (e); the 
former is the actual Delivery of ſome Moveable, the 
latter is the bare Aſſignment of ſomething Immovable, 
for Security of the Debt For barely to aſſign over 
Movables as Security, without putting them into the 
Cuſtody of the Creditor, would be ridiculous; for 


they might be removed away, and ſo not anſwer the 


15. 59. 


28ione, Leg. 
host, or de 


I 
{cri 


(2) V. c. I. g. t. 


2 bypothecjs &e. ! 
» . » if. L be 0G 1, 16. ſ. . 
. ur, puts this Caſe. 4 


(2) Theſe Reſtrictions are no ways neceſſary, according to Mr. Thomaſius ubi ſupra, 
In this Cate, to ſell his Eſtate for the Sum lent; for which Reaſon he looked upon 


Time is expired, the Creditor becomes full and irrevocable Proprietor of the Thing pawned, and 'tis the worſe for him if he finds 


it leſs worth than the Money lent; as it is alſo juſt, that if he ſells ic for more, he ſhonld have the Benefit, at leaſt, if it be not 
otherwiſe agreed on, or the Laws of Charity do not oblige him to recede from his Right. 


(s) Ea igitur, que diligens Paterfamilias in ſuis rebus preſtare ſolet, à creditore exiguntur. 


35. De pactis pignorum, & de lege Commiſſor. in pignorib. reſcind. 


(c) V. C, L. 4. t, 24 de Pignoratitia. AB. l. 10. 
(e) V. Iuſtit. L. 4. te 6. De actionib. l. 7. — ä 


$ 13, 14. The Debtor, ſays he, is ſuppos'd, 
it himſelf as an Equivalent. And ſo after the 


(3) See Cod, lib. 8. tit. 35. De pactis pignorum, & de Lege Commiſſorià in pignoribus reſcindend2. 


(4) The Words of the Digeſts are, Poteſt ita fieri pignoris datio, hypotheceve, ut ſi intra certum te mpus non ſit ſoluta pecunia, jure 
emproris poſſideat rem juſto pretio tune eſtimandam : hoc enim caſu videtur, quodammodo conditionalis eſſet venditio. Digeſt. ubi ſupra, 
— | h 


Digeſt. lib. 13. tir. 7. De Pignoratitia 


14. See Mr. Noodt's Probabilia Furis, lib. 1.c. 4. lib. 4. c. 3. & Obſerv. 2. 13. But if without his Fault, the Pawn be 
royed bv a Miſchance, he ſtill preſerves his Right, who remov d it only from the other Goods of the Debror. Quam 
i;entiam exatam) fi preſtiterit, & aliquo fortuito caſu rem amiſerit, ſecurum eſſe, nec impediri creditum petere. Inſtitut. lib. 3. 
dt. 15. 5 4. Mr. Thomaſius, ubi ſupra, § 17, 18. expreſſes himſelf a lictle differently, and ſuppoſes, as I think, without Neceſſity, 
that in Things that yield a Profit, the Right of the Creditor to the Thing pawned, is a kind of Property, tho' revocable. 


Mr. Barbeyracs NOTES on 8 15. 


) The Interpreters of the Roman Law are not agreed about this; and the common Opinion, for the moſt part, is, that Pre- 
Ption prevails in the Caſe of Pawns. See Grotius, lib. 2. c. 4. 5 15. to which Place the Author alludes. 


(% V. D. L. 20. t. 1. De pignorib. 
(a) rot. I. 3. c. 1a: 


End 


— — 


* — — 
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Mr. Barbeyrac's NOTES on 8 16. 


n t iam traditur creditori, maxime fi mij. 

8 nor i roprie rem contineri dicimus, que ſimul er iam tradi „ Inthcur. lib. 4. tit. 6, l. 

(1) Their Words are, Pignoris 5 1 — Propriè hypothecæ * 2 1 Laws in their Nun 

SL: 5 e RR Natter of Pawns and Mortgages, we may contule 10, 11. G 0bſ. 2. 8. where he cores lone 

Action. $ 7. In fine, as to t See alſo Mr. Noodt's Probab. Fur, lib. 1. cap. 8. C lib. +. * * Mortgage was made and conclude 
Order, Part * lib. 3. — * among other things, that according to the Pretorian 5 

Laws, and there we m 5 
alſo by a ſingle Agreement. 


| , + Þ. I. J. 7. D. de Pignor, &, 
* N Onan 0d, #22, 26, 27, Deut. 24. 6. Job. 22,6, 24. 3. Prov, 20. 5 __ 20 yo Gy 
(a) Si 5 * - C lib. 8. t. 17. L. 8. Authent, Agricultores que res pign, oblig. poſſ, 
Diodor, Sic. J. 1. c. 9. C. lib. 8. 
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Crnar. XL 


By what means Obligations founded upon Compact may be 
diſſoloed. 


The ConTENTS. 


I. The mo#t natural Way of diſſolving an Agreement, | IX. The Knavery of one Party frees the other from his 
is to perform the Things agreed on. Obligation. 

II. What if one pays a debt for one who knows not of it? X. As alſo a Change of that Condition on which the 

III. To whom we mu#t pay? | Obligation was founded. 


IV. What mu#t be paid? XI. How an Obligation ceaſes by Time. 
V. To whom and 7 whom may Compenſation be made. | XII. And how by Death, 
VI. Where it may be uſed, XIII. Of Delegation. 
VII. A Debt is op by a Releaſe. | XIV. Of Confuſion. 
VIII. How an Obligation is made woid by a diſagreement, | XV. Of Novation. 


E come now to ſee by what means Obli- perform according to Agreement, yet the Creditor 
tions thus founded upon Compact may ought to acquieſce, if any other Man diſcharges 
be diſſolv d. The moſt natural way is (1 0 the (4) for the Debtor ; I ſay, for the Debtor, for who- 
Performance of the Covenants : for that being ſoever pays (5) upon his own Account, and not 
done, the Obligation ceaſes of courſe. And here the Debror's, does not releaſe him („). But in 
we may obſerve, that ſome Obligations are (2) ſo caſe of Suretiſhip, if the Principal diſcharges the 
inherent in a Perſon, that they cannot be per- Obligation, (6) he releaſes both himſelf and the 
form'd by any other (a) : Whereas ſome may be Surety, Whereas if the Surety pays the Debt, the 
done by Proxy, it being all alike to the Party con- Principal is indeed releas'd from the Creditor, but 
cerned, by whom they be perform'd. Of ſuch a at the ſame Inſtant becomes indebted to the Sure- 
Nature are all thoſe Contracts which relate to y (7), even altho' this Payment was made with- 
common mercenary Work, ſuch as may be done out his Knowledge. 
33 well by one Man as by another; as alſo thole II. But if a Man pays a Debt for another with- 
which (3) concern Conſumable Commodities, which out either being his Surcty, or having his Order 
if we do but get ourſelves poſleſs'd of, it is indif- for it, can he recover what he has thus paid of 
ferent by what Hand they come to us. In ſuch his own Head? In which Caſe we muſt diſtin- 
Caſes, altho' it be moſt natural for the Debtor guiſh whether he made this Payment againſt the 
himſelf, or tome other by his Order, to pay and other's Will, or only againſt his Knowledge. In 


. „ 


* 


Mr. Barbeyrac's NOTES on Chap. 11. 8 1. 


asf t) 2 x + obligatio ſolutione ejus quod debetur, Inſtit. L. 3. f. 20. Quib, mod. tollitur oblig. princip, See Digeſt. Lib, 46. 
IH. 3. De Solut, & Liberat. 

(2) See what is ſaid Lib. I. Chap. 1. $ 19. upon the Diſtinction of a Communicable and Incommunicable Power. 

(3) As when one gives another a Garment, or a Cheſt, c. to make, for it implies, that the Taylor or Carpenter ſhould do 
the Work themſelyes, or procure it to be done by ſome other of their Trade; unleſs it be agreed, That he that takes the Work 
ſhould do it himſelf, or there be ſome great Inequality between his own Ability and the other Workman's, whoſe Aſſiſtance he 
ales St cui locaverim faciendum, quod egs conduxeram, conſtabit habere me ex locato ationem. Digeſt. Lib. 19. Tit. 2. Locati con- 
ddl, (yc. Leg. 48. Irene. Inter artifices longa differentia eſt, ( ingenii & nature, & dofrine, && inſtitutionis. Ideo ſi navem 4 ſe 
ſabyicandam quis promiſerit, vel Inſulam edificandam, Foſſamve faciendam, & hoc ſpecialiter aFum eſt ut ſuis operis, id per ficiat; fide- 
er ipje edificans, vel foſſam fodiens, non conjentiente ſtipulatore, non liberabit reum. Lib. 45. Tit. 3. De ſolut. & liberat. Leg. 3. 

(4) If the Debtor does not at all conſent. Nec intere# quis ſolvat : utrum ipſe qui debet, an alius pro eo, liberatur enim ( 
ao ſolvente, ſive ſciente ſrve ignorante debitore, vel invito eo ſolutio fiat.” The Reaſon is, ſay the Lawyers, becauſe he can do 

ettet for the Perſon who is ignorant of what is done for him, than the contrary. Solvere pro ignorante & invito cuique licet : 
like Fark civili conſtitutum, licere etiam ignwantis invitique meliorem conditionem facere. Digeſt. Lib. 46. Tit. 3. De ſolut. & 

Leg. 53, 

(5) For as the Roman Lawyers ſpeak in the Law, here quoted by our Author, What a Man pays in his own Name does not 
mo the Debtor (. fig. 3. b. 415+) Moreover, we ought to obſerve, that according to the Stile of the Roman Lawyers, which 
( 6? luirable, and followed by our Author in this Place; the Terms, Debt, Creditor, Debtor, and Payment, do not only re- 
* Obligation of thoſe who owe a Summ of Money, er ſome other Thing capable of an Equivalent, but in general, 
adbet +; S-gements which we may be under upon any other Account, as in a Contract of Hiring, or Truſting, c. Creditorum 
po "ne non hi tantum accipiuntur qui pecuniam crediderunt, ſed omnes, quibus ex qualibet causd debetur. Digeſt. Lib. 50. Tit.1 5. 

40 — ſignif. Leg. 11. Credendi generalis adpellatio ef : ideo ſub hoc titulo Pretor, & de commodato & de pignore Fdixit : 
1.5 Ge. Leg. 1. Solutionis ver bo ſatisfattionem quoque omnem accipiendam 1 dicimus, qui fecit, quod facere promi it, 

( A * 15, de verb. ſignif. Leg. 176, See alſo, Lib. 46. Tir. 3. de ſolut. & liberat. Leg. $4. r 12 
e. e Law is, Item fi reus ſolverit, etiam it, qui pro eo intervenerunt, liberantur. Idem ex contrario contingit, ſi fidejuſſor 
3 ren enim ipſe ſolus liberatur, ſed etiam reus. Inſtitut. ubi ſupra. In omnibas ſpeciehus liberationum et iam acceſſi nes liberan- 

1 See Be, Hot hecæ pignora : præterquam quod inter creditorem & adpromiſſores confuſione fatta reus non liberatur. Di- 
i f e 99646 
(40 See above in B. 1. c. 1. {. 19. (b) Nam quod quis ſuo nomine ſolvit, non debitoris, debiterem non liberat. D. L. 3. t. 3 


z. princip, 
18 2 the 


que rei adſentiamur alienam fidem ſecati, mox recepturi quid ex hoc contractu, credere dicimur, Lib. 12. Tit. 1. De rebus | 


— 


- =y * . 
— - 3 — —— : ** - 4 < 
- +2 > = * 
— m >. . x — 


Ls. AM 


294 By what Means Obligations 
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the former Caſe tis plain (1) he cannot recover it; 
For how can any one impoſe an Obligation upon 
me againſt my Will, which ought to be founded 
upon Conſent ? But becauſe no Body is preſum'd 
to throw his Money away, we ought to conſider 
further, whether he deſign'd what he thus paid 
(2) as a Gift to the Creditor, or not: If he did; 
the Debtor is not concern'd in it: But if he did 
not deſign it as a Gift; we ought to ſuppoſe, that 
he did it to transfer the Crediror's Right and Title 
againſt the Debtor upon himſelf. And altho the 
Creditor, at the Payment, knew not of his Deſign, 
but receiv'd the Money as paid in the Name of 
the Debtor : yet if he who paid it cannot recover 
it of the Debtor, the Creditor ought in Equity either 
to refund what he thus receiv'd, and ſtill preſerve 
his Action againſt the Debtor, 'or elſe to give up 
his Title to the other; eſpecially if he may be 
preſum'd to have made his Payment in hopes it 
would have been acceptable to the Debtor. Upon 
which account the Roman Law allows him (3) an 
Action for Buſineſs done (a). But ſince the Debtor 
may put in his Exceptions, that it was not ac- 
ceptable to him, and that he is not willing to 
owe this other Perſon ſuch a Kindneſs, his beſt 
way would be to (4) ſuppoſe that his Creditor has 
given up his Title to him, and to deal with him 
accordingly. But if a Man ſhould lay out any 
Expence upon another's Goods, without his 


— 


was bargain'd for, and not another (1) in i; 


Knowledge, he (5) may keep the Goods as , 
Pledge till che Expences be repaid him, unleſs the 
Improvement is capable ot being taken away 
from them. 

III. No Payment, or Satisfaction of any Ob. 
ligation ought to be made but to the Creditor him. 
ſelf, or whom he has order'd to receive it in hi; 
Name (); and if I pay Anothet by Miſtake 
the Crediror's Title nevertheleſs ſtands good; bur 
then I may recover of the Other what I thus Paid 
him (2). The Creditor is here preſum'd to he ©. 
pable of managing his own Concerns (3), and tg 
have a perfect Underſtanding of the Affair in 
hand. Lor otherwiſe it would be to throw Mo. 
ney away, rather than to make Payment of it. 

IV. Beſides, the very Thing mult be paid thy 


ſtead (b) ; it muſt be paid entire, (2) not mag 
led; not partially, nor piecemeal ; at the (3) Time 
and (4) Place appointed ; eſpecially if it be the 
Creditor's Intereſt to have it paid here rather than 
there, and at ſuch a Je rather than at another; 
for the Time is paic of the Price (b), Yet any! 
theſe Conditions may be ſuperceded by a new A. 
greement, which the Creditor is ſometimes fore! 
to comply with, through the Poverty or Knaren 
of the Debtor, being willing to receive Part n. 
ther than nothing, at another Place rather than 
no where, and after the Time expired rather tha 


Mr. Barbeyrac's NOTES on Chap. 11. S. 2. 

(1) Eſpecially if the Debt were not very lawful or clear. Sce Mr. Daumat's Civi 

Tit. i. Se 3. S 2, We may alſo conſult the reſt of the Title, where the whole Matter of Payments is handled. 
(2) But that is not to pay for another, and fo this Caſe is nothing to the purpoſe. 


| Laws in their Nat, Order, Part 2, Lu. 4 


(3) The Author (as at 4) refers us to this Law, Cum pecuniam ejus nomine ſolveres, qui tibi nihil mandaverat, negotiorum gen 
Tio tibi competit. Cum ea ſolutione debitor d creditere liberatus ſit : niſi ſi quid debitoris interfuit, eam pecuniam non ſolvi. Digelt, 
Lib. 3. Tir. 5. De negotiis geftis, Leg. 43. But there he only is ſpoke of, who pays at the Requeſt of the Debtor; whereas our 
Author is treating of the Caſe where payment is made againſt the Will of him whoſe Debt is acquitted; for it is certain, s 
Mr. Hertius obſerves, that by the Roman Law, no Man could have an Action ſor Buſineſs done, againſt a Man for whom he has 
paid againſt his Will. Sec Digeſt. Lib. 3. Tit. 3, De negotiis geſtis, Leg. 8. 8 3. as alſo, Lib. 17. Tit. 1. Mand. vel contra, leg. 5. 
S. 2. Leg. 40. & Cod. Lib. 2. Tit. 19. De negosiis geſtis, Leg. 24. Here is ſome Confuſion in the Senſe, which makes one li pett 
that the Author, or Printers, have left out ſome Words, if not a whole Sentence. See the next Note. : 
(4) The Author ſhould have ſaid, Again# his Will, and his Prohibition, and he hath written unawares, pro ignorante, for pro f- 
vito; and perhaps he put the one for the other, if there be not a greater Omiſſion here, for the Word ignorantis is met Wit 
again in the next Sentence, and we can't ſee why the Author ſhould paſs clearly from the firſt Member of the diſtinction to the 
laſt, and not particularly treat of this. 
(5) See Lib. 4. Chap. 13.S 13, I don't ſee well what this Period does here, having no relation almoſt to the Subject. 
Mr. Barbeyrac's NOTES on $3. ; 
(1) The Words of the Digeſt are, Solutam pecuniam intelligimus utique naturaliter, ſi numerata ſit creditori, Sed & f. juſſ# 
ejus alii 2 vel creditori ejus vel futuro debitori, vel etiam ei donaturus erat : abſolvi debet. Digeſt. Lib. 46. Tit. 3. De Solu- 
tionibus, Cc. Leg. 49. | ; 
(2) The words of the Digeſt are, Indebitum eſt nn tantum quod omnino non debetur, ſed & quod alii debetur, fi alli ſolvatn. 
Digeſt. Lib. 12. Tit. 6. De condidione indebiti. Leg. 65. S. 9. 5 
(3) So we can't pay a Pupil without the Conſent of the Guardian; Pupillo ſolvi fine Tutoris Auctoritate non potes, Digeſt 
Lib. 46. Tit. 3. De Solut. & Liberat. Leg. 6. 
Mr. Barbeyrac's NOTES on $4. : 
(1) See the Law quoted above, Chap. 7. S 1. Nite 3. So that he who owes Money can't, unleſs the Creditor agree to . 
make over any Debt to him in payment: Eum, d quo mutuam ſumpſiſti pecuniam, in ſolutum nolentem ſuſcipere nomen Debitoris tul, 
compelli juris ratio non permittit. Cod. Lib. 8. Tit. 43. De Solution. I Liberation, Leg. 16. Sce what hath been ſaid Chap. 7. $8 
Note 1. and $ 6, 7. upon the ſeveral Species in which a Payment of Money lent, may be made. See Mr, Thomaſius's Diſcourle, 
De preti» affection. in res ſungibiles non cadente, Chap. 2. $ 3, Ce. 1 n Cafe 
7 At leaſt, if (as the Roman Lawyers ſay) there be not any ground to conteſt the other part of the Debt, for in this“ 7 
the Judge may and ought to oblige the Creditor to receive what the Debtor offers him without prejudice to the reſt: 2 = 
exiſtimaverunt, neque eum qui decem peteret, cogendum quinque accipere, & reliqua perſequi « neque eum, qui fundum ſuum diceret, Þ4 
tem duntaxat judicio perſequi. Sed in utraque cauſa humanius facturus videtur Prator, ſi actorem compulerit ad accipiendum id, wy 
offe-atur : cum ad officium ejus pertineat lites diminuere. Digeſt, Lib. 12, Tir. 1. De rebus creditis, Leg. 21, Moreover, 25 of 
dinarily behooves the Creditor to be entirely ſatisfied, he is nor obliged to be contented with part of Payment, unleſs it be ot p 
wiſe agreed on, Quia /epe & ſolutio Ly exattio partium, non minima ineommodæ habet. Digeſt. Lib. 10. Tit. 2. Famil. 1 5 
Leg. 3. See Lib. 22. Tit. f. De uſuris, &c. Leg. 41. $ 1. Lib. 20. Tic. 1. De pignor. Cx hypoth. Leg. 19. Vinnius Inſtitutes, Lib. 
Tit. 30. princip. Num. 5. & ſeq. 1 
(3) The Words of the Digeſt are, 1s qui certo loco dare promittit, null» alis loco, quam in quo promiſit, ſolvere, invito ſtipulatoe, 
potejt. Digeſt, Lib, 13. Tit. 4. De er, quod certo loco dari oportet, Leg. 9. lon- 
(4) The Time was one part of the Bargain. See Chap. 1. S 10. above. Yet payment may be made before the Time, * 5 
ger Time being granted ordinarily for the advantage of the Debtor, that he may diſcharge his Debt with leſs an 15 
to him, Quad certa die promiſſum eſt, vil ſtatim dari poteſt : cotum enim medium tempus ad ſolvendum promiſſor i liberum ! eling nd n 
telligitur. Digeſt, Lib. 45. Tit. 3. De ſolut. & liber. Leg. 70. Vet ſometimes the Term is fixed for the Creditor's Benefit, © 
that Caſe he may refuſe Payment. See Digeſt, Lib. 45. Tit. 1. De verb. oblig. Leg. 122. | 
(a) V. I. 3. t. 3. de negatiis geſtis, I. 43. Cult. (b) Vid. Martial, L. 5. Ep. 30. nevet— 
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never: Tho' ſometimes Equity requires that the 
Payment be put off and accepted in Pareels, 
when it can't be perform'd immediately or all at 
once. Thus the Athenians having made a, Vow to 
ſactifice to Diana as many Goats as they ſhould kill 
Enemies, when they could not procure ſo many in 
che hole Country, they decreed to ſacrifice o 
every Year (4). Sometimes too there is no other 
Way of ending the Sute than by forcing the Deb» 
nr to pay an Equivalent. 

'Tis manifeſt that the Creditor only can remit the 
W Dcbt, and not his Setvant or Steward, without his 

E expreſs Order. But if the Debtor's Steward tranſ- 
acts with the Creditir, and compounds for leſs than 
the whole, the Gain does not redound (5) to the 
| Steward but to his Maſter ; and it would be Theft 
and purloining in the Steward, if after having 
compounded wich the Creditor, he ſhould bring 
the whole Debt in his Accounts, and put what he 
got by Compoſition in his own Pocket. 

The Creditor is ſuppos'd to be ſatisfied, if he ac- 
cepts of a Pawn as Payment, or takes it in Truſt 
till Payment be: made, or if it be ſold, and the 
Price receiv'd inilieu of the Debt. And if a Man 
owes Money by ſeveral different Bonds, and (6) 

pays part, the Payment ought in Favour to be ap- 
| plied to the moſt burthenſome (v). The Way 
which Vitellius (c) took to pay his Debts was very 
ſcandalous; When he went to Germany he was ſo 
intangled, that his Creditors would ſcarce diſmiſs his 
Perſon upon any Security; who a little after, when 
he was made Emperor, and return d to Rome, hid 
themſelves. But he order'd them to be brought 


them Safety for tbeir Money; and demanded, bac 
the Bonds and Inſtruments of Contract.  _ | 
V. The Obligation is ſometimes releaſed by 


_—. 


him, when he declines paying ms 2 
before him, and told them, That be had reſtord 


- - . . 


OO yr oo 


eceiy ithout (2) ſome Trou- 
nd it 8 —.— 
to pay firſt, when I need not do it, and fo to put 
it in the other's Power to be behind hand in his 
Payment to me (7 { 

ut this Compenſation does not take place, but 
between thoſe who are Creditors and Debtors to each 
other; for (3) if I have ſo much due to me from 
a Third Perſon, I cannot obtrude that upon my Cre- 
ditor for Payment, unleſs this Third and he be 
join'd in ſuch a Partnerſhip as to have all their Obli- 
gations and Rights. in Common; for then their 
Goods may; be look'd upon as one and the ſame 
Patrimony. Nay,, if they be Partzyrs,in;one' ſort 
of Commodity only, (4) Ne will take 
Place, if one be my Debtor and the other my Cres 
litor for that Commodity; for fo far. chey are to 
be eſteem d the ſame Perſon. So, it, } owe Mo- 
ney to him, whois my Debror's Heir; or, if che Cre- 
ditor of him whoſe Heir I am, is indebted to me, 
(5) Compenſation may take Place. And thus I ma 
oppoſe Debt to Debt, altho my Creditor, is againſt 
it; for with what Face can he demand me to pay 
v.16) 2 42 
Since this Way of Compenſation cannot he put in 
Practice, but between thoſæ why are mutually 
in Debt to one another, it follows, that I cannot 
oppoſe to my Creditor what he owes. atothen, 
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(5) Mr. Hertius quores, Digeſt. 17. Tit. 1. Mandati vel. contra, Leg. 10.8. 3. Leg. 20. and Lib. 26. Tit. 8. De adminiftratione oo 
periculo Tutor, vel} Curat, Leg, 58. prince. But in the laſt he treats of Tutors and Curators, who Trade with their Pupils Money, 
and in the two firſt of them who take upon them a Commiſſion freely, ſo that they can't be applied, but by, an Analogy or 

ccommodation, to what our Author ſays of them ho are the Servarts vr Ste wards of the Debtor, Miniftri aut Biſpenſatorer. 

(s) Thar is to ſay, If, for Example, of two Debts one be contended and the other clear, the Payment ought not to be made 
to the firſt bur rhe-taft. In like Manner Payment ought rather to be made-of-a-Debr, which, if ic be not diſcharged, will bri 
lome Trouble on the Debtor, or a Condemnation to Damages and Loſs, or concerns his Reputation, than of anocher from whic 
the like Conſequences are not to be feared, and ſo of a Debt with a Security rather than without one ; of a Debt which is ow'd 
in his own Name, rather than where he is only a Security; rather of a Debt for which he has given a Pawn or a Mortgage, than 

pon his bare Promiſe ;. rather of a Debt for which the Time is come, than for that whoſe Time is not come; rather of an old 

chan new Debt; rather of a real and ſingle Debt, than of a Conditional. Quotiens quis debicor ex plpribus cauſis unum debitum ſol- 
ut: eſt in arbitris ſolventis dicere, quod potius debitum voluerit ſolutum: & quod dixerit, id erit ſolutum. Poſſumus enim certam le- 
gem dicere ej, quod ſolvemus. Quotiens vero non dicimus id quod ſolutum ſit, in arbitrio eſt accipientis, cui potius debito acceptum fe- 
rat, dum modo in id conſtituat ſolutum in quod ipſe, ſi deberet, eſſet ſoluturus, i. e. in id debitum, quod non eſt controver ſia, aut in ali- 
ud, quad pro alio, quis fidejuſſerat, aut cujus dies nondum venerat. Et magis quod meo nomine, quam quod pro alio fide, jufſorio nomine 
leben, of pat ius, guad cum pena, quam quod ſine pena dehetur — potior habebitur cauſa ejus pecunie que 705 infamla debetur que 
E Hpotheca, vel pignare contract a eſt vetuſtior cantrattus a te ſolvetur, Digeſt. Lib. 46. Tit. 3. E ſolut. G liberat. Leg. I, 


4, 97, 8 4 1 
Mr. Bar beyrac's NOTES on 5. 5. 


: 8. A (1) The Words of the Digeſt are, Compenſatio, eſt debiti 2 credit i inter ſe contributio, Digeſt. Lib. 16. Tit. 2, De compenſa- 
habe, Leg: I» Sf canſey ex que compenſatu, liquide ſit, & mn multis ambagibus innedata, [ed p is Judi facilem exitum ſul ne 
- 0 „Lib. 4. Tit. 1. Leg. 14. 6. 1. A POETS Flr To . | 
(2) The Dich ſo Ireas, 14 * creditorum ſuum, eundemque debitorem potentem ſummaovet, ſi paratus eſt compenſare. Ideo 
„ eie neceſſaiia eſt, quia intereſt noſtra pot ius non ſolvere, quam ſolutum repetere, Digeſt. ubi ſupra, Leg. 2, 3. Dolo facit, qui pe- 
it quod redditurys est, Lib. 44. Tit. 4. es! T0 WET aero gill egy n | 
BY Fe Digeſt ſo orders, Creditor compenſare non cogiturg quod alii quam debitori ſuo debet : quamvis creditor ejus pro eo, qui conve- 
; ob debitum proprium, velit compenſare, Digeſt. de compenſationibus, Leg. 18. 5. 1. See alſo Leg. 16. princip. C Cod. Lib. 4. Tit. 
51, De coniper/ationihi x. Leg. 9. 5 x | 


160 So the Digeſts ſpeak, Si duo rei promittendi ſacii non fint : Von proderit alteri, quod ſtipulator alteri reo pecuniam debet, Digeſt. 
. Tit. 2. De duobus reis conſtituendis, Leg. 2 | ' 


5 N08) This hath place by the Civil Law, when the Heir will not enter upon the Inheritance, till an Inventary 1s made, becauſe 
_ "ans not repreſent the Dead in all Things, but will only be obliged to expend ſo much as may be the Value of the Inheritance. 

© Cod. Lib. 6, Tit. 30. De Jure deliberandi, Leg. 3 1. S. 4, 9. Upon the whole, a Compenſation is made at all Times, when rhe 
ors or Creditor come into the Rights or Obligations of a Third, 


15 ) Xenophon ae) G . 5% Hur. p. 178. Otherwiſe concerning the Time of Payment that of l. 105, of D. B. 46. tit. 3. De ſolu- 
er. Ic. u' to be obſeyv'd. 


41 5 Cre. 


(b) V. D. ubi ſupra, I. 1, 4, 97. (c) V. Xiphilin. ad ann. 69. 
(e) L. 2, 3. D. d. I. Dolo facit qui petit quod redditurus eſt. 
0 os "43 


(4) V. Grot. J. 3.c. 19. 
(6) whoſe 
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By what Means Obligations 
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(6) whoſe Agent I am, without his expreſs Or- 
ders. For tho 4 Man intruſts me with the intire 
Management of his Aﬀairs, I am not therefore to 
reckon his Things as my own, and by that Means 
make Compenſation for my Debts ; for perhaps he 
had rather have another Man his Debtor than me. 
Nor if I truſt my Affairs to another, do I thereby 
take his Debts and Obligations upon my ſelf; thus 
v. g. ſhould Caixs enjom me to exact his Dues 
of Seize, whoſe Debtor I my ſelf am; neither can 
Seins, without Caius's Leave, compenſate his Debt 
with mine, and under that Pretence refuſe Pay- 
ment, (for what has Caius to do with my Debt?) 
Neither can I take the Debt upon me inſtead of 
Seim. So one that is indebted to a Minor cannot 
make Compenſation of that which the (7) Guardian 
owes him: nor can the Guardian releaſe his Debt 
by oppoſing it to that which his Creditor owes the 
Minor (a). 

On the other hand, if one that is bound for 
— 88 5 the Debt, 4 — _ 
O e b a Compenſation, not only what the 
— owes 05 him, but alſo what he owes to the 
Principal Debtor; and this even againſt the Know- 
ledge and Will of the Principal: For ſince the Cre- 
ditor cannot refuſe ſuch a Compenſation from the 
Principal himfelf, why ſhould not the Surety have 
the Advantage of it? And it would not be fair in 
che Principal to be againft it, ſince he is oblig'd to 

y what the Surety thus lays down for him, 

VI. But in Conſumable Commodities Compenſa- 
tion does not regularly take place, but in thoſe of 
the (1) ſame Kind, and that too, not till the Time 
of Payment is come or (2) paſt (5); and therefore 
Things of a different Sort or Quality can't be paid 
by Conpenſat ion, as a Buſhel of Wheat for a Buſhel of 
Oats, or a Hogſhead of Rheniſh, for a Hogſhead of 
Port Wine; nor Things of a different Species, as 
this Horſe for that Ox ; nor of a different Kind, 


as a Sheep for a Gooſe; nor a Species for a Thing 


indefinite of the ſame Kind, or for an indetermi- 
nate Quantity, as Bucephalus for a Horſe, or a Vel- 


”_—— 


pending, ſtrike up a Bargain, neither can oppo 


ſel of Oyle. Yet the Roman Lawyers admit cf 
Compenſation, where the Particulars are not aſlign'4 
but the fame Sort and Quality is owing on each 
fide, as if I had promis'd you a Horſe in Genes 
and you happen to be Executor to one that leaye, 
a Horſe to me in Legacy. But, yet even in the 
former Caſes, each Party may rate their Debt 
and then pay them by Compenſation. And ye: 
where Debts are thus reciprocal, the Obligation 
is rather (3) ſuſpended, than taken away, hy 
withholding what I owe another, till he pay; 
what he owes me. But Work for Work, or Wy; 
for Goods, will not admit of Compenſation at the ye. 
ry Inſtant that it ought to be perform'd; fo 
that would fruſtrate the very (4) End and Deſgy 
of ſuch Contracts. 3 2 

But if each Party releaſe the other, the Obl. 
gation ceaſes upon another Principle, viz. 1 
tual Diſagreement ; ſo allo if I ceafe to be obligt 
becauſe another, who ought firſt co perform hi 
Part, omitted it, it is not by reafon of Compenſa. 
on, but becauſe the Condition, upon which the 
Obligation was founded, does not appear. Bu 
if my Work has been neglected by the Party tha 
had undertaken it, I may rate it, and fo bring i 
into Compenſation. Nay, I can oppoſe to a Del 
an equivalent Damage, or a Fine adjudg'd to t 
for any Injury done by my Creditor. But if tw 
Perſons be at Law, and while the Cauſe is & 


the Law-ſute, or the Charges of it, to the other 
(c) ; v. g. ſuppoſe I am at Law with another for 
an Eſtate, and during the Sute, ſell him a Houſe, 
he can't, impute to me as Payment the Eſtate, 
or the Expences he has been at about it ; for the 
Eſtate does not as yet appear to be his, and the 
Nature of the Thing ſhews, that the Bargain was 
made without any Regard to the Cauſe depend- 
ing. 

8 for that ſort of Compenſation, which cancel 
former Favours by ſubſequent Injuries, Se 
diſcourſes largely of it (4). So alſo equal Inju- 


— 


(6) For then is he Procurator in rem ſuam, as the Roman Lawyers ſpeak. In rem ſuam Procurator datus, poſt litis conteſt atit- 
nem, ſi vice mutua conveniatur, æquitate compenſationis utetur. Digeſt. Lib. 16. Tir. 2. De compenſat. Leg. 18. 
(7) So the Digeſts, 14 quod 2 nomine debetur, fi Tutor petat, non poſſe compenſat ionem objici ejus pecunie, quam iſe Tux 
e 


ſuo nomine adverſaris debet. Digeſt. ibid. Leg. 23. 


(8) The Digeſts ſay, Si quid a fidejuſſore petatur, equiſſimum eſt eligere fidejuſſorem, quod ipſi, an quod reo debetur, compenſare 
malit : ſed & fi ks empire * it n Ibid. Leg. 4. See the —[˖ * | 
1 Mr. Barbeyrac's NOTES on 5. 6. 
(1) In Reality, the Compenſation ought to anſwer the Debt, for the Debtor is obliged to render the Thing in that Manner, 
m quid mutuum dederimus, etfi non cavimus, ut £qu# bonum nobis redderetur, non licet debitori deteriorem rem, que ex eodem bereit 
fit, reddere s veluti vinum novum pro vetere. Nam in contrabendo, quod agitur pro canto habendum eſt. Id autem agi intellxitm, * 
juſdem generis & eadem bonitate ſolvatur. Digeſt, Lib. 12. Tit. 1. De rebus creditis, Cc. Leg. 3. As to the Quantity, alt 


Debt be on each fide unequal, io that a Compenſation can'r be fully made, yer the Compenſation may make the Debt lefs, and 
fo acquit him of the greatneſs of it. Si conſtat pecuniam invicem deber 


i, ipſo jure pro ſoluto compenſationem haberi oporre# ex eo ken- 


pore, ex quo ab utraque parte debetur, utique quoad concurrentes quantitates, ejuſque ſolius amplius apud alterum eft ara deber- 
fur, ſi modo petitio earum ſudſiſtit. Cod. Lib. 4; Tit. 31. De compenſationibus, Leg. 4. oy 1 f of 
(2) So the Digeſts ſpeak, Quod in diem debetur, non compenſabitur, antequam dies venit, quanquam dare oporteat. Digeſt. ; 


Tit. 2. De compen/at. Leg 
3) This is a Term is 


I 
orrowed from the Roman Law, which allows Retention in ſeveral 


where the Things de on 


both ſides are not of a ſort. See Cujaciuss Obſervat. VIII. 2. XV. 12. XVIII. 10. Vins upon the Tnftitares, Lib, 4. Tit 4 
De afionibus; Y. 13. and Mr. Noodt's Probabilia Juris, Lib. 3. Chap. 9. Eſti- 
_ (4) For Actions are not capable of being put in the place one of another, as Things are; they can't be reduc'd to 2 ſed 
mation reſpectively, ſo that it be all one to a Perſon, whether he do what he hath promiſed or not, provided he be di on 8 
ith, to do or give what he hath promiſed in his Turn; and likewiſe it be indifferent either to receive the Thing it ſelf w bel 
ue, or another of equal Value. So when any one engages to do any thing for us, we can depend upon nothing, beraue il 


endeavour always to evade his Engagements under a Pretence of ſome Compenſation due to him from us, and 


labour to get quit with us. 


(a) F. D. ibid. L. 23. 
Beneficiis, i. 6. c. 4, &c. 


(5) F. I. 7. D. b. i. 


(e) 4s Gtotius wel obſerves, I. 3. e. 19. J 19: 


for which he * 


(4) Epiſt. 81.0 
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ries may, by Compenſation, (5) be put up on both 
e, 28011 the Right of the Magiſtrate be not 
infringed. 

if Tbe Obligation ceaſes alſo when the Credi- 
tor, or he who has a Title to it, forgives it; for 


tis evident any Man may recede from his own 


Right, and when the Right has been made over 
to another, there too the Obligation ceaſes upon 
that other's forgiving it. And as at firſt I cannot 


ſtand oblig'd, if the other Party refuſes to accept 


of it: ſo neither can I continue bound, if he 


thinks fit to cancel the Bond. But this only in 


Caſe no Third Perſon is injur d by it, for other- 


| wiſe he alone cannot releaſe me, altho' I was im- 


mediately oblig'd to him only. 
This Releaſe is perform'd either expreſly or tacitely; 


| to the former belongs what the Roman Law calls 


1) Acceptilatio, ann Acquittance or Diſcharge, by 
och the Perſon acknowiedand himſelf to have 
receiv'd what indeed he had not; as alſo the (2) 
Sripulatio Aquiliana, Which by a ſort of Novation, 
brought the Debtor to Articles of Agreement, and 
then releas d him by a Diſcharge; all which cedious 
Forms and Circumſtances the Law of Nature 
knows nothing of, but makes the Obligation to 
ceaſe upon the bare Conſent of the Party ſigni- 
fied (3). | 

Bibles the Obligation is preſum'd to be (4) re- 
mitted, if I deſignedly deliver up, (not in ruſt 
or ſuch like) the Inſtruments or Ss, Wi 
which the Debt cannot be made out 2 but if I 
have ſeveral Inſtruments, and each of them is 


3 CY 8 
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| Cazr. XI. founded upon Compact may be diſoued, 297 


capable of proving the Debt, then (5) the Obli- 
— is not ſuppos d to be cancelled upon the De- 
ivery of one only. | 
As for what the Roman Law obſerves, that by 
Delivery of the Deeds the Creditor is judg d to en- 
ter tacitly into Compact not to demand the Debt; 
that Nicety is unknown to the Law of Nature, 
which ſuppoſes the Obligation cancelld, not only 
by real Payment, but by the bare Remiſſion of it. 
The Obligation is ſuppos d to be tacitely for- 
given, if the Creditor, directly or inditectly, hin- 
ders the Diſcharge of it: Thus if 1 bargain with 
a Man to do any certain Work, and am my ſelf to 
call upon him when I would have him perform it, 
my not calling upon him is preſum'd to be a Re- 
leaſe, as is alſo my ſubſtituting another to do it 
for him, | | 
VIII. But as the former Methods take place, 
where one Party only is, obligd, ſo where both 
are concern'd, if nothing be yet perform'd, th 
Obligation __ ceaſe upon 44 Party's diſſenting 
and receding from the Bargain (1) ; for tis natur 
ral that the contrary to that which cauſes the Ob- 
ligation ſhould be capable of making ic void, pro- 
vided it be not of ach a Nature as, when once 
contracted, never to be reſcinded ; for no doubt a 
poſitive Law may, in certain Caſes, forbid that 
what has been once agreed upon ſhould be (a) re- 
tracted, altho' nothing yet be perform'd in it. 
But if part has been perform'd, and one Party 
done ſomething of his Duty, then tis plain (3) 
bare Diſſent is not ſufficient ro take away the Obli- 


* 
—1 . 1 el AD 4. 1 * 


(5) The Digeſts thus ſpeak, Lib. 24. Tit. 3. Legi 29. Si duo dolo male fecerint, invicem de dolo non agent, Digeſt. Lib. g: 
Tit, 3. De 


— 


dolo malo, Leg. 36. Vire atque uxore mores invicem accuſantibus, cauſam repudii dediſſe utrumque pronunciatum eſt. Id ita 
artifi debet,, ut ex lege quam ambo cuntempſerunt, neuter vindicetur. Paria enim debita mutua yenſatione diſſolountur. It appears by 


the firſt Law, That if in an Exchange, for 
are quit. In like manner, If a 


» I have given a blind Horſe, and the other hath given me 2 lame one, we 
harh ſtollen from another, and the other hath ſtollen from him again, there's nothiag can 


be demanded from each other, provided that the Things ſtollen were of equal Value. Quotiens ex — oritur atio, ut puta ex 


canſi furtiuà ceterorumgne 


clerum, þ de ed pecuniarie agitur, compenſatio lecum habet, Digeſt. Lib. 16. De compenſationibus, Lib. 10. 


5. 2. The other Law imports, That if an Husband _ deſirous to be divorced from his Wife, for her ſcandalous Behaviour, 
is accuſed by her, and convicted of the ſame Faulrs, or ſuch as are as contrary to conjugal Fidelity as thoſe he blames her for, 


neither of them may 


pretend to any Advantage to d iſſolve their Marriage. This is juſt, but if Adultery be committed on bot 


tides, the Woman's Crime affords a much ſtronger Reaſon for their Separation: See Chap. 1. of the following Book. But tis 
not the ſame with puniſhmenrs iuflicted by the Laws, which are only fome pecuniary Fines laid on the Parties, When two per- 
ſons have committed a like Crime one towards the other, the Magiſtrate hath nevertheleſs a Right to puniſh them both, See 


10 The Law is, Item per 


wn cetere, Inſtit. Lib. 3. Tit. 30. 5. 1. 
in obligationes, que in verbis eonſiſtunt, non etiam ceteræ. 
(s 


els the contrary can be made fully to appear. 


3 In Caſe of Marriage, for Example. 
delivered his G 


(2) The Words of the Digeſts are, Eſt autem prodita flipulatio, que vulgo aguil iana adþellatur per quam contingit þ 
am ad ſtipulatum deducatur, & ea per acceptilationem tollatur. Stipulatio enim aquilians renovat omnes uhligationes. Ibid. 
= 


(3) Whereas the Roman Lawyer: affirm, That there is here a difference between real Contrafts, Contracts of bare Conſent, 
Contracts by Writing, and verbal Contracts, or Stipulations, (ſee Chap. 3. . 6. above,) there are none but rhe laſt, according to 
to which Acceptilation can be applyed, as appears by this 5, of the Inflitutes, Que genere, ut diximus, amm ee ſol unn 


Digeſt. Lib. 48. Tit. 3. Ad legem Juliam de Adulteriis coercendis, Leg, II. $. 4. and XIII. 5. 5. 

Mr. Barbeyrac's NOT ES on 5. 7. 

tollitur obligat io. 
um obligat ione Tir io debetur, ſi id velit Titius remittere, poterit ſic fieri, ut patiatur debitotem hat verba dicere : Quod ego tibi pro- 

Miſt habeſne acceptum ? & Titius reſpondeat, Habeo. Quo genere ut diximus tantum ee ſolvuntur obligationes, qua ex verdis conſiftunt, 


Eft autem acceptilatio, imaginaria ſolutio. Nxod enim ex vet- 


iP onmium rerum 


3 dee the Law of the Digeſts, quoted above, Lib. 3. Chap. 6. 5. 2. Note 7. | | 

Several able Lawyers are of another Opinion, and that with Reaſon, as Mr. Hertius ſaith; for they draw Conſequences 
from what hath been done, rather than what hath not, and they preſume, that every wiſe Perſon will nor do any thing but will 
have ſome Effect, and they can't ſee what he can propoſe to himſelf, who gives up an er 1 

ve good Proof that the Bill was fairly given up) but that every Man ſhould belie ve that the Cr for 


1 ( ! 4 So the Inflitutes direct, Ee obligationes, que conſenſu contrabuntur, contrarid voluntate diſſoluuntur. Mam | Titius & Seine 


e ſolutum infetlam emptionem facere non poſſumus. Digeſt. Lib. 18. Tit. 3. De reſcindenda venditione, &c. Leg. 2. Ab 


unt, x 


» venditione, loeatione, conducbione, ceteriſque fumilibus obligaFionibus, quin integris omnibus conſenſu eorum, qui inter ſe obliga- 
ecedere poſſunt dubium non eft. Ariſtoni hes videbatur, fi ea Jie me, ex empfs Fibi preſtare oyorterer, praſtitiſſem, confen- 


gation ; 
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Condition, that he remains in the ſame State, Cm quis ti 
ſolvi dicendum ſit, ſi in eodem ſtatu maneat, quo fuit cum ſtipulatio interponeretut.” Cetera 
&ei ſolvi dicenduh,: tacite enim 
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unleſs he who perform'd releaſes the other, or has 
amends made him ſome other Way (a). 2 
IX. Morèover an Obligation is releaſed, or 
rather broke off by the Perfidionſnef of eicher Party; 
ſo that if one does not perform his Part, neither 
is the "other oblig d to make good his (6): For 
when a Man takes upon him any Duty, not abſo- 
lately and gat, but upon che Proſpect of the o- 
ther's doing ſomething on kis ſide,” the Obligation 
to make good his Undertaking is only Conditio- 
nal as if he had ſaid, TI do thts, in eiſe you will firſt 
1; that. Now whatever is founded upon a Condi- 
tiop, falls of Courſe, if the Condition does noe 
appear (1). And therefore the ſuperſtitious ExaRt- 
Pol the Indian, if n he 
was oblig d tq ; who, when another had taken a. 
wa his Wife againſt all Right and Reaſon, would 
breite off with him, ' becauſe he had 
faket 4 ſolemn Oat, that he would never, upon 
an Account; do any harm (c). But this (2) holds 
of Where the N 


has performed in mk; and 
$ to be broke off before Com- 


nor can that trite Saying be objected here, that 
no ons oug bt to grow rich, at the Loſs of another, for no 
Regard is to be had to the Loſs which à Man 


by his own Fault brings upon . (3) TRE 


— * 


Nor if he ſhould aftehWards repent of His Sh 


of 'Fairh, and be willihg*s Compleat his Contra! 


ſhil1be obliged to vomðpIxy with'ici For one vi 
lation entire Iv vicar a the Contract, Foy be 
the other from his Obhg#tion ;” thus; ſhould 1 hire 
4 Servant for a"Year;'@nd-pay hint his Wages he. 
foretand; and, ſor no Fault of Mis; ſhould turn 
him' off before the End of the Year,-F ſhout; not 
be able to oblige him to return me part of the Wa. 
ges proportionable to the Remainder of the Time 
Nay, if each Party hab per ſorm'd equally, pere 
ven then, neither can break off the Bargain he. 
fore the Time appointed : and if one ſhould give 
back, the other would have a Right to force hin 
to compleat it; or to make as much Amends 2 
it was his Intereſt to have the Compact exadly 


U 


ſon, in hom they are founded, chang 
Thus theiMayitrate, having proviſed Prog 


Thus When (4) a People have given up their Li 


berties to an Arbitrary Power, altho afterwards 
1151333 ae um & 27 208% 53 Yo; | 
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Mr. Fafbeprar' NOTES on 5, 9 nnen 


= © þ 1 1 0 ws 4 : _ . ** tis! 1 , 1 24 ET 
(1) Ade 5 amvda; ty of dpuviukor, A ol reines. Not thoſe chat defend themſelwes, but thoſe who are the Ag. 


greſlors break the Truce, . Thucyd, Lib. 1..Chep. 123. 


ic. Oxon. 


(a) So the Law is, Nec adverſario tus tran allione uti concedendum eſt; niſi ea, que plabira” (ure adimple 1 « . Cod. 
Lib 4 mr. 5 e, Leg 22. Fryſtra ſibi fidem quis poſtulat ab eo ſervari,” cui fem d bigs ple Mags Decreral. 
1b. 6, Tit. ult. * | 1 oY 


e reguli⸗ 


1 


ur is, Leg. 75. We know the common Maxim, Frangenti fiidem® fides frangatur eidem. 


2 * . : *. 1 
- (3). The Words of the Digeſt are, Qui operas ſuas locavit, totius temporis mercedem accipere deher, [i per eum non fetit,: gig minis 


operas praſtet. Digeſt, Lib, 19. Tit. 2. Locati, condu8i, Leg: 38. princip.” Sce alfs Leg. 191 & 9. . 

26 Me e ft FE Mr, Babes NOT ES on 5. 10. * & e d wende l. 

(ti) See the next Chapter, 5. 20. at the end. Mr. Hertiaa quotes a Law here, in which it is ſaid, That if one make a Promiſe 
to any one to give ſo much, either to thee or to another, and that other comes to be adopted, or baniſhed, or carried into Slave 
ry, or changes his Condition in any other Manner, the 7 7 7 is null, as to him, becauſe it contains à tacit agr cement of 


vel. aqua: (5 igni ei interdicſum, vel ſervus fatus fit : non red} 

B Digeſt. Lib. 46. Tit, 3. Leg. 38. But ſuch a changevl 
Niceties of 7 1 „ 1 
0 S0 a; erſon aw Com 


i aut Titio dari” ſtipulatus ſit, magic tſſe ait, uf ita den 


f Scare harh'no Coniexion wirk Tuth a'Protiſe, bur by 


rech Titi 
ve in adopt ionem, ſroq in Mun eri 


nefſt her conventio flipul 5 vkdefur, 
| a 


miſſion, aſtet his Commiſſibn is expired, is not obliged any longer to him, whoſe Airs he before 


was engaged to manage. It is the ſame with a Tutor or Guardian, in Reſpect to his Pupil's Affairs. Sce Digeſts "Lb, 14. Tit 
3. De inſticori4 Actione, Leg. 20. Cod. Lib. 8. Tit. 37. De Adininiſtratipne Tutorum vel Curarorhm, &: Leg: 2 and Tit. 29. 
Quando ex fafto Tuporis, vel Curatoris Minores agere, vel conveniri poſſunt, Leg. 1. Mr. Hertius quotes theſe Laws. „ 


har 


(3) See what Mr. Ble ſays, in his Anſwer to the Queſtions of a Provincial, Tom. 1. Chap. 60. upon this Queſtion Wh ther 6eb- 
7 Se, may juſtly rake Poſſeſſion of the Archbiſhoprick of Cologne, ſeeing lie has been BY ied, We 12 W Wa | 
(4) This can't happen in the Life of che firft Prince, unleſs he has exceffively abuſed his be wer, and in thar Caſe he from 


whom he keeps it hath a Right to pur him out: bur it after ſome Generations, the Alteration of the State, or the Genius of bie 


Nation requir es another Form of Gover ument, wh may hot rhe people introduce it? The publick Good, for whoſe Safety it 15, 
or ought to be eſtabliſhed, makes here N Condition or Exception, which obliges us not to judge of the Engagement af 3 


People in a Body, with Relation to the 


C 


ſtabliſnment of a Sovereign Power, after the ſame Manner as we regulate c e Engege 


ments of private Perſons one to auother. We hall ſpeak of the Grounds of my Aſſertion in another place. 

(e) In Philoftr. L. 3. e. 9. de vita Apolln: 
"OY 

= je 


(a) . J. 58, D. de PaRtis, ubi ſupra: 
Hanel. (4) B. 3. c. 6. J 9. 


(b) V. Graf. L. 3. c. 19. / 14. 


— 


F 
bligations"\\v\ HO 
gation; which, in this Caſe, cannot de cancell'd,, if he whom it cohcerns to have my fark öh a, 


Covenant fulfilled, is the Oxehſion why'#J; 100 
it is the ſame thing to me as if it was Falh bac 


gageme 


(1) 
cerns, ( 
of 
Vid: Li 


(r) 1 
g. 11 


I) f 
dar b 
fuſto atq: 


(2) M 
made by 


45 they 


(a) vi 
L. L. C, 91 


Car. XI. founded 1pon Compadt may be diſſolved. = 299 


they changs their Minds, and ſhow a greater In- 
clination for another Form of Government, yet 
they cannot therefore ſhake off their Allegiance. 
And thus many, if they had known the Inconve- 
niencies of a Married State, would never have 
embrac'd it z who yet having enter'd into the 
Bond, whatever happens, (5) muſt endure it. 
XI. Time puts a (1) Period to thoſe Obligations 
which were limited to a Day ; and if the Parties 
deſire to have them continued, they muſt Cove- 
nant again de novo, which needs not always be 
done expreſly, but may ſomerimes be tacitly per- 
formed (a).. But ſuch an Obligation as is void after 
ſuch a Time, and yet has no room to exert it ſelf 
in before the Time expired, is abſurd: As if I 
ſhould make my ſelf indebted to you 100 J for 
three Years, yet ſo as that you ſhall have no Right 
to demand it before the Time be lapſed ; for vain 
is the Obligation that has no Effect before it ex- 
pires, nor leaves any behind it after. 

But it is another Thing, if I covenant, That 
unleſs you demand it within the Compaſs of three 
Years, it ſhall not be due: For that will be a Con- 
dition annex'd to the Obligation, which not ap- 
pearing the Obligation will ceaſe. Thus tis uſual 
tor a Surety to bind himſelf for ſuch a Term on- 
ly, to oblige the Creditor to demand his Money be- 
times, and while the Debtor is able to pay, leſt o- 
therwiſe he ſhould remain bound tor ever. 

XII. By Death thoſe Obligations expire which 
were founded in the Perſon of the Deceaſed ; for 
the Subject being gone, the Accident muſt neceſſa- 
rily follow, and the Performance be render'd (1) 
impoſſible in Nature. But yet in Japan the Bon- 
5 perſuad Men, That thoſe ho give them Money 
bere ſhall receive ten-fold in the cther World: And upon 
this Account give their Creditors a Note under their 
Hand, which they keep carefully, in order to be 


— — 


—— , 


buried with them (5). But generally the Obliga- 
tion that lay upon the Deceaſed is communicated 
and continued to the Survivors ; and this, either 
when the Survivor takes it upon him, of his own 
Accord, to preſerve the Reputation of the Decea- 
ſed, or for other Reaſons ; or when the Goods of 
the Deceaſed being made over to the Heir (2), 
the Incumbrance alſo goes along with them. 

But if a Man dies, and leaves not enough to 
ſatisfy his Debt, the Creditor's Action ſeems to 
die with him ; for what can any one do to a dead 
Carcaſe (3)? Tho' among the Egyprians, the Credi- 
tors uſed to bury the Bodies of their Debtor in their 
Houſes, which afterwards the Heirs of the de- 
ceaſed, if they were able, redeemed and interred 
honourably. Among whom too, it was uſual for 
the Children to pawn their Parents dead Bodies; 
but if they did not redeem them again, they were 
treated with the greateſt Ignominy, and after 
Death were denied Burial (c). 

XIII. By Delegation a Man ſubſtitutes his Debtor 
to his Creditor to make Payment for him (1); or 
make over to my Creditor the Debt another owes 
me: And here the Creditor's Conſent is neceſſary, 
but not the Conſent of the (2) third Debtor, whom, 
in this Caſe, I can make over unknown to him, 
and againſt his Will : For 'tis the ſame thing to 
whom a Man pays, but not the fame from whom 

he is to demand a Debt. 

XIV. There is no need to ſay much of Confuſi- 
on ; for ſince the ſame Man cannot be his own Cre- 
ditor and Debtor, it follows, if a Man becomes Heir 
to his Debtor, his Action ceaſes, (z ) not finding an 
Object to exert ic ſelf upon. 

XV. (1) Novation ſeems to belong peculiarly to 
the poſitive (2) Civil Law, and not to the Law of 
Nature and Nations; for old Obligations may be al- 
ter'd by Conſent of Parties, as ſuppoſe that the 


— 


(5) See the famous Mr. Bayle's Anſwer to the Queſt. of 4 Prov. Tom. 2. p. 40. 
Mr. Barbeyrac's NOTE on S. 11. 
(1) See Lib. 7. Chap. 6. S. 18. following. This Author, in his Abridgment of the Duties of a Man and Citizen, Lib. 1. Chap. 16. 
8. 7. adds this Reſtriction, Provided, that during the Time agreed on, he was in a Condition of requiring the Performance of the En- 


Mr. Barbeyrac's NOTES on S. 12. | 


gagements of the other Party. 


(t) Vide Val. Max. Lib. 2. Chap. 6. ſ. 10. and Pomp. Mel. Li 


b. 3. Chap. 2. ſays of the Old Gauls, The Management of their Con- 


cerns, and the Demand of their Debts were put off to the other World, 
(2) See Lib. 3. Chap, 1. S. 15. and Lib. 4. Chap. 10. $. 13. above. | 
(3) To which the Law of Solon has Regard, which forbids the Dead to be uſed contumeliouſly, Vid. Plut: Solone, p. 1802 
Vid. Lib, 47, Tit. 10. Lib. 1. f. 4, 6. and Lib, 27. D. de injuriis, &c. 
| Mr. Barbeyrac's NOTES on S. 13, | 


(i Delegare eſt vice ſua alium reum dare Creditori, vel cui juſſerit. Digeſt, 45, Tit, 2. De novationibus, & delegationibus, 


g. 11. 


(2) It is by the Roman Law, Delegatio debiti, niſi conſentiente, & ſtipulante promittente Debitore jure perfici non poteſt. Cod. Lib. 8. 
Tit. 42, De Novat. & Delegat. Leg. 1. But our Author puts another Senſe upon the Term Delegation, than the Lawyers do; for 
he undetſtands by it, the Tranſlation or Reſignation of a Debt, which in the Roman Law is looked upon as a kind of Sale, which 
1Man may make without the Conſent of the Debtor. Nominis autem venditio, & ignorante, & invito eo, adverſus quem attiones 
mandantur, contrahi ſolet. Cod. ibid. See alſo what Mr. Hertius ſays here, and Mr, Weber, Profeſſor alſo at Gieſſen, in his Notes 
upon the 4bridgment, De Offic. Hom. & Civ. printed in 1710. Lib. 1. Chap. 16. $. 9. 

| | Mr. Barbeyrac's NOTE on S. 14. | 
(1) So the Digeſts affirm, Aditio Hereditatis nonnunquam jure confundit Obligationem, veluti ſi Creditor debitoris vel contra Debitor 
Creditors adierit Hereditatem. Digeft. Lib. 46. Tit. 3. De ſolution. & liberat. Leg. 95. S. 2. Confuſion happens there, where 
ight and Obligation meet, and joining in the fame Perſon vaniſh by that means. The Examples produced by Mr. fert ius 
co New that the Notion of Confuſion is of a more large Extent, concern only the Deciſions of the Roman Law, about which we 
may conſult Mr.Titiag's Jus privatum Romans-Germanicum, Lib. 5. Chap. 16. S. 9. 
Mr. Barbewacs NOTES on S. 15. 


48 The Ryman Laws mean by it, an Act by which the Creditor and Debtor, 


without any new Cauſe change the Nature of 2 


t, by adding ſome new Obligation ro the old. Novatio eſt prioris debiti in aliam obligationem, vel civilem, vel naturalem, tranſ- 


fuſe atque tyay atio: 
* obligatione. 


made h 
az they {ee fir, their Engage ments one 


9 Vide I. 19. t. 2. I. 13. f. ult. D. Locati, &c. 


92,53. Lucian, de luctu, p. 306, 307. Herod, Euterpe. 


(50 Vide Bern. Baren. de reli · Fapon. P. m. 33. 


hoc eſt, eumt ex pracedenti cauſa ita nova conſtituitur, ut prior perimatur, Novatio enim d novo nomen accepit, & 
Digeſt. Lib. 46. Tit. 2. De novaticnibus, C delegationibus, Leg. 1. ; 3 
2) Mr. Titius, Obſerv. 41 8. on Pufendorf, maintains the contrary ; for he ſays, That Novation, as every other lawful Act, is 
© by the mutual Conſent of Parties, and in Conſequence of rhat Liberty which all Men naturally have, to derermine and change, 
to another, See what Mr. Aertius ſays about it. ef 9 


(e) Vide Diod. Sic. 
Loſs 


300 : Of Interpretation. 


— 


B oor V 


Loſs of a Thing, thro' the Delay of the Deb:or, ture thoſe Things that are equally due, may be 
ſhould not be imputed to him, that no Penalty or equally demanded. But, as for what the (3) l. 
Uſury be demanded for Delay, that Pledges be re- man Law delivers concerning ſuch a Novation as i 
{tored, Sureties releas'd, the Creditor, for the fu- got by a Conteſt at Law, (and which they call ,,, 
ture, declaring himſelf willing to depend entirely ceſ/ary, as they call the other woluntary,) may be 
upon the Credit of the Debror ; but thoſe, that apply'd in ſome Reſpects to the Law of Natur, 
deal according to the Simplicity of the Law of Na- for he that (4) caſts his Adverſary, has an Action 
ture, need not here ſuppoſe a new Obligation ſu- againſt him for what the Court adjudges, let the 
per-induc'd upon the former; for indeed nothing Merit of his former Cauſe be what it will: 80 
is here tranſacted, but only the Creditor gives up when any Controverſy is decided by War, let tha 
part of his Right, or ſeveral Pretenſions are blen- be as it will, after the War is at an end, not on 
ded into one: But that one Action ſhould enjoy the firſt Pretenſions may be demanded, but af 
one Privilege more than another, is entirely ow- that which was determined by the Peace (5). 
ing to ſome poſitive Law; for in the Law of Na- 


8 — a : 1 


nn 


(3) In the Digeſts, Aliam cauſam eſſe novationis voluntarie, aliam judicii accepri, multa exempla oſtendunt. Digeſt. ubj ſupra 


Leg. 29. eee 

64 ) Judicati allio. See Cod. Lib, 7. Tit. 54+ De uſuris rei judicatæ, Leg. 3. f ; 

(5) To theſe ſeveral Ways of entring into an Obligation, our Author might have added another, viz. When a Thing which 
was due in Specie, as our Lawyers ſpeak, ſo that it can't be diſcharged by an Equivalent, is deſtroyed, without any Fault of 
che Debtor, or by any Delay in terurning it. The Roman Law gives an Example of a Slave who dies before he is put into the 
Hands of him to whom he is promiſed, or to whom he was bequeathed, by a Perſon to whom he was Heir. Si ex Legati cay 
aut ex ſtipulatu hominem certum mihi debeas, non aliter poſt mortem ejus tenearis mihi, quam ſi per te ſteterit, quo minus vivo e ein 
mihi dares : quod ita fit, fi aut interpellatus non dediſti, aut occidiſti eum. _ Lib. 45. Titi, 1. De verborum obligationibus, Leg; 
23. ſee alſo 72.5. 1. and 83. 5. 7, and Cod. Lib. 4. Tit. 2. Si certum petatur, Leg 9. and the Jus privatum Romano-Germanicur, 
by Mr. Titius, Lib. 5. Chap. 16. . 


Cnare XII . 
Of the Interpretation of Compacts and Laws: 


The ConTenrTs. 


T. The Reaſon of the Order. 8 IXIII. Rites are to be made from theſe Diſtintim. 
II. The Neceſſity of a right Interpretation. XIV. An Example of Two who came to the Goal it. 
III. The Words are ordinarily to be underſtood accor- | get ber. | 
ding to the common Uſage. And | XV. How this Order is to be interpreted. No Man 
IV. Words of Art according to the Art. muſt wage War without the Command of anther. 
V. Conjecture is ſufficient, when Words are dubiou, | XVI. Of theſe Words, Carthage ſhall be free. 
VI. Or ſeem to contradict one another. XVII. 4 Conjecture when a Law muſt be enlarged 
VII. Conjefures muit be taken from the Matter trea- XVIII. Of Tricks to evade a Law, 
ted on. XIX. A Con jecture when the Law ought to be refrained 
VIII. From the Effect, or . upon the Account of ſome Defect in the Will of the 
IX. From the Coherence, Original and Place. Lawgiver. 
X. How the Senſe may be gathered from the Reaſon of XX. (An Obſervation upon this ConjeFure.) 
them. XXI. Or upon the Account of ſome Accident inconſijtevt 
XI. Some Words have both a large and ſtrict Signi- with his Will, as where it is either unlauful, 
fication. XXII. Or too grievous in Reſp ect of the Performance. 
XII. Some Things are favourable, others odious. XXIII. What if two Laws are contrary one to another. 


go mach for Pacts in genetal, and partly in (a) moſt of what we have to ſay upon this Head 
particular: Let us now proceed to the Inter- has Relation to ſuch an Eſtabliſhment ; yet ſincè 


pretation of them, for ſince in all Obligations cer- it would not be ſo convenient either to divide the 
tain Sig; are made uſe of, to expreſs the Minds of Matter, or to reject the whole to the end of the 
the Partics, and the Laws and Heads of the Con- Book, it will not, I hope, be thought fo much a- 
tract; and ſince theſe Signs may ſometimes be taken gainſt Method to treat of all together in his place, 


in different Senſes, tis highly neceſſary to have ſome as Grotius (a) has done before me, who has handle 
Rule to find out that which is true and genuine. this Subject with the utmoſt Nicety. 


Now altho' we deſign to treat hereafter of thoſe II. If then we conſider for what End oblige” 


Vacts which preſuppoſe Civil Government; and tion, are made, we ſhall find that every 


1 
——— — CY 


Y 


——— — — 


Mr. Barbeyrac's NOTE on Chap. 12. S. 1. 


(x) The Original is here obſcure, the Word Pleraque ſeeming to refer to Pallernm, and ſo it ought to be rendred, The 5 
of thoſe Pas; but then his Words are not true, for Laws are not properly Pacts, as our Author proves, Lib. 1. Chaps 6. $2: 


and the contrary appears in this Chapter, for the Rules here laid down may be aphlied ag well to Facts as Laws: 
(a) Lib, 2, Chap. 16, m_— 
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bound to that which he intended, when he en- gather the Intent of the Man from moti probable Signs 
ter d into the Obligation. It is here ſuppos'd that Theſe Signs are of two ſorts, Words, and other Con- 
he enter'd into it freely and of his own accord, fectures, which may be conſidered ſeparately, or 
and that the Matter is ſuch as he lay under no Con- both 75 22 (3). e 
ſtraint to perform it otherwiſe: And therefore 1 III. As for Words (1), the Rule is, Uuleſf there be 
don't ſee how a Man can poſſibly be obliged far- reaſonable Objetions againtt it, they are to be underſtood 
ther than he himſelf intended; in this Senſe is that in their proper and moſt known Signification; not ſo much 
of Cicero (1) to be taken; In Obligations Regard u according to Grammar, as to the general Uſe of them 
io be had not ſo much to the Expreſſion as to the Intent of (a) (2). 
the Party. | When Tiberius had us'd a Word which was not 
Farther; ſuch is the Nature of Man, that his Latin, Capito ſaid, That, in Honour of the Empe- 
internal Actions are not in themſelves viſible to an- ror, it ought to paſs current for the future, altho' 
other, and may differ from his external Signs and no body before him had made uſe of it: But one 
Actions: And yet we lie under a Neceflity to di- Marcellus reply d, That Cæſar might, if he pleaſed, na- 


* 


| ſtinguiſh clearly what gvery Man is obliged to, or turalize Mer, but Words he could not. Procopins (b) 
what may lawfully be demanded of him; tor there having ſaid, That the Emperor had rais'd an Army, 


would be no ſuch Thing as Obligation, if any one partly among his own Subjects, and partly among the 
might free himſelf, by affixing what Senſe he pleaſ- Allies, ſubjoin'd, That formerly by the Name of Allies 


ed co his Signs, and by pretending that he meant ere meant only the Barbarians, who were not Slaves; 


different from what others went away with. . And for they were never conquered, but had obtain'd the Pri- 
therefore right Reaſon dictates that he, to whom vilege of Citizens, with Arms in their Hands, and 
the Obligation is made, ſhould have a Right to com- ere ſo called, from the Alliances which they made. 
pel him, from whom 'tis due, to the Performance Hut now there is none but who may have 4 Title to this 


of ir, in that Senſe which the right Interpretation of Name: The Way of the World is not to keep Words ftrict- 


the Signs made uſe of, importeth. For tho' the h to that Senſe which they did originally bear; for Men 
Man himſelf is chiefly concerned in what he change at Pleaſure the Things themſelves, little regard- 
meant; yet others muſt act by Signs ; for elſe the ing by what Names they were firſt called (c). The Lo- 
Matter would be to no End or Purpoſe, which in crians (d) arriving at the extreme Part of Calabria, 
Morality is abſurd. Conſonant to this, was the found that Country poileſt by the Sicilians, who 
old Form us'd in making Leagues, Sine dolo malo, alarm'd with their unexpected Arrival, receiv'd 


| »tique ea hie hodie rectiſſime intellecta ſunt ; Without a- them, and ſtruck up a League in theſe Words, 


ny fraudulent Deſign, according (2) to the Senſe which That the Locrians ſhould preſerve an Amity with the 
the Words at preſent bear. Sicilians, and permit them to enjoy the Country in 
The true End and Deſign of Interpretation is, To common with them, as long as they ſhould tread upon that 


. i 
. Wy 4 2 1 Py 


: Mr. Barbeyrac's NOTES on 5. 2. | ' 

(t) Citero's Words are, Semper autem in fide, quid ſenſ-ris, non quid dixeris, eſt cogitandum, De Offic. Lib. 1. Chap. t3. Bur 
=—_ Words are a part of a large Paſſage, which are neither found in the moſt ancient Editions, nor the moſt part of the Ma» 
nuſcripts. 

(2) This is well expreſſed, faith the Author after Gretiu, in the Form of the Treatjes of the ancient Romans, Ut illa palam 
prima poſtrema, ex illis tabulis cerare recitata ſunt, ſine dols malo, utique ea hic hodie rect iſſimè intellecta ſunt, illis Legibus Populus Ro- 
manus prior non deficiet. Tit. Liv. Lib. 1. Chap. 24. FA | 

(3) That is to ſay, So that rhe Conjectures be drawn either from the Words alone, ot ſomething contained in them. 

| Mr. Barbeyrac's NOTES on S. 3. * : . | . 

(1) The Author ſuppoſes that ſuch as interpret Compacts and Laws, ſhould underſtand the general Rules of Criticiſm, which 
are abſolutely neceſſary to diſcover the Senſe of all ſorts of Words, whether delivered by word or writren. Such as theſe 
Maxims, for Example, 1. To underſtand a Man, who ſpeaks not diſtinctly, or has an Impediment in his Speech, we muſt be 
accuſtomed to hear him. As alſo to decypher a Deed, we muſt learn to read the Writing of him that made ir. Whereupon 
the Roman Law deter mines, that if a Man at the Point of Death ſays, I make my Servant Cratinus (tor Cratiſtus) free, and he is 
his only Servant, he ought to have his Freedom according to the Will of the Teſtator, Qui habebat ſeruum Cratiſtum te ſtamento 
ta cavit : Servus menus Cratinus liber eſto. Quæro an ſervus Cratiſius ad libertatem pervenire poſſit, cum teſtator ſervum Cratinum 
mn habeat, ſed hunc ſolum Cratiſtum ? Reſpondit, nihil obeſſe, quod in Haba erraſſet. Digeſt. Lib. 40. Tit. 4. De manumiſſis te- 
Hamento, Leg. 54. princip. Mr. Thomeſius, Inſtit. Furiſpr. Divin. Lib. 2. Chap. 12. $. 22. ſhewed me this Example. He alſo ob- 
ſerves in 8. 25. fallowing, That the Emperor Fuſtinian, Cod. Lib. 1. Tit. 17. De veteri Jure enucl. Cc. forbids with Reaſon, 
Leg. 1.8. 13. Leg. 2. f. 22. Leg 3. $22, to uſe ſhort Writing in copying out Laws. And it were to be wiſhed that none had tranſ- 
giclied his Prohibition. 2. We ought to be well acquainted with the Language of him that ſpeaks or writes. 3. We ſhould 
know his Stile, and the Stile ot the Time in which he wrote. 4. We ought to be acquainted with the Opinions and Cuſtoms to 
Which he. alludes. s. We ſhould endeavour to diſcover his Sentiments and Diſpoſition, his Character, his Capacity, End, and 

Mention, 6. We ſhould ſee if the Deed be not forged, nor any thing put to it or taken from ir fraudulently; if there be no 
Fault crept into the Writing, either thro* the Miſtake ot the Author, or Negligence and Ignorance of the Copier. For, to bring 
K Example of the laſt Caſe taken out of the Roman Law, If che Clerk of a Notary hath falſly copied our the Heads of a Con- 

tract, it ſhall not tend to the Prejudice of him upon whoſe Account it is made.” Si Librarius in tranſcribendis Stipulationis 
*erois erraſſet, nibil nocere, quominus & reus, & fidejuſſor teneatur. Digeſt. Lib. 1. Tit. 17. De diverſis Regulis Juris, Leg. 92. 
We mult underſtand the Matter which is treated of. 8, Laſtly, There are a great Number of other Circumſtances whicli 
dul to be minded, and ſome of which are ſet down a little lower by our Author, but which may be better diſcovered by Uſe, 
and by efleing upon particular Caſes, and upon every Paſſage than by General Rules. See the Writer upon the Art of Criti- 
deſc” our chietly the excellent Work of Mr. Le Clerc, entituled, Ars Critica, where we may find a compleat Syſtem of chat 
= ul and neceſſary Art, Mr, Thomaſius, and others which he mentions in the forementioned Chapter of his Juriſpr. Divin. fur- 

eus with ſeveral! Examples, which relate to Compacts and Laws. | 5 : 
4 2 7 _vſomach that an ancient Roman maintains, That Tiberius, as potent an Emperor as he was, could not make one foreign 
d become à Denizen of Rome. Dio Caſſius, Lib. 55. See above, Lib. 4. Chap. 1. S. 6. and Themiſtius Orat. 23. Sive Sophiſta, 


. 287. Harduin upon the Word Sophiſta, as alſo Procopius, Hiſt. Vandal. upon the Word Allies. 


(4) Vimy, quem penes arbitrium eſt gy jus V norma loquendi. Hor, Uſe is the true Standard of Speaking, Words are like Money, 


1 will pa but what has the publick Stamp upon it, Quint. Inſtit. Orat. I. 1. c. 6. (b) Hiſt. Vandal, I. 1. (e) The Sig- 
eafſen of the Word Sophiſter in proceſs of Time, changed like Money, Themiſt. Pariſ. 23. p. 287. Edit. Oxon. (d) Pohb. I. 12. c. 4 
= a - I Earth, 
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Earth, and wear thoſe Heads upon their Shoulders. at all Times, and in all Places: For both the | 
Theſe Terms being agreed upon, the Locrians came nemy's Strength, and our own, mult be confide. 
to take the Oath, having firſt put Earth 1n their ed. If we have to do with a poor State, a ſm} 
Shoes, and faſtned the Heads of Garlick upon their Force may be eſteemed an Army, which yer againg 
Shoulders, ſo as not to be ſeen. But when they ſome flouriſhing Kingdoms would be deem'd lit, 


had taken the Oath, they threw the Earth out of better than a handful of Foragers. And there, c 4 
their Shoes, and the Heads of the Garlick from fore when Vegetins (f) deſcribes an Army (3) ** 
their Shoulders, and watching their Opportunity, conſiſt of Legions and Auxiliaries, and a com rr 
fell upon the Sicilians, and drove them out of the tent Number of Horſe to carry on a War, þ, 50 
Country. The Baotian, (a) made a League with does not deſcribe an Army in general, but as it wy a Wo 
the Spartans, and one of the Articles was, That then amongſt the Romans; for an Army may k 33 
they ſhould deliver up Panat/um, which they did compos d of only natural born Subjects, or of . ; 175 
indeed deliver up, but firſt demoliſh'd it. : lies and Foreigners only; or it may conſiſt of cn Fre 
Leucippa (b) having borrowed of the Tarentines ly Foot, or only Horſe. Cicero (g) tells us u alſo. 
| the Uſe of a Place 175 a Day and a Night, and not Craſſus denied any Man to” be rich, who was ng Cicero 
being willing to reſtore it, when they demanded able to maintain an Army at his own Charg zero | 
| it by Day, he put them off to the next Night; and which he (4) defines to conſiſt of Six I egions a Man 
| when by Night to the next Day. a great Number of Auxiliaries, Polybius (i) ſay; Here 
fo When Mahomet took Eubæa he told a certain Per- the Roman Army generally contain d 16000 Roman, * 
| ſon that his Head ſhould be ſafe, but immediately and 2000 Auxiliaries ; tho' ſometimes it did ng = J 
| cut him in two in the middle. amount to that Number. In the -Digeſ's (V, K dy de 
[ A petit Prince of the Indies fled to the King of who has one Legion under his Command, is (i But tl 
| Perſia for Protection, and when his Sovereign de- to be General of an Army. Beſides, another Qu. Wi his p. 
1 manded him by his Ambaſſador, the Perſian, du- ſtion might be moved upon this Word; As, whe the þ 
1 ring the Audience, order'd him to be put in a ther the aforeſaid Article be violated, if one mar: Law, 
| Basket and hung upon a Tree, and then deny'd ches a great Number of Soldiers thro the othe; tion, 
1 that he was upon his Land (c). Thus a certain Territories, not in a Body, but in ſeparate Pat the 0 
Perſon deny'd poſitively that he had laid Hands on ties? Now ſince a Man may be ſaid to have u of thi 
a Prieſt, for he had only cudgell d and kickd him. Army, either if he has all his Forces united tog at Pl, 
Thus Temures having Articled with the Garriſon of ther in one place, or has them ſo diſperſed as to (a), 
| Sabaſtia that no Blood ſhould be ſhed, nevertheleſs or- able to draw them together upon ſhort Warning ligat 
dered all the Priſoners to be buried alive. But it ought to be farther conſidered for what End to do 
theſe Quibbles, as they are too groſs and frivolous, this Article was made; for if it was only foro the C 
ſo, as Cicero obſerves, inſtead of taking it off, own Security, tis plain the Article is not violatd whic 
they rather bind the Perjury upon the Conſci- by the Army's marching in ſmall Bodies ; but f i ſome 
ence (d). was for the Security of a Neighbour, ſuch a Pal As 
IV. As for Terms of Art, which are (1) above the ſage as this breaks the Article. And the (ane (na, 
Reach of the common People, the Rule is, That may be applied to a Fleet ; if in any Treaty it be Inher 
they be talen 2 to the Definitions (2) of the provided that no Fleet ſhall be ſuffered to paſs in were 
Learned in each Art. The Logicians, ſays Cicero, uſe ſuch a part of the Sea; for here not only the | they 
not the Words ag, other Men: they have Terms of Number of Ships, but their Bigneſs and the mari- Beha 
their own, as indeed all other Arts have: v. g. the time Strength of the People concern'd is to be 
Word Army; ſuppoſe it had been ſtipulated be- conſider'd (/). And ſo in reſpect of a Fort prohibit- — 
tween two Crowns, that one ſhould not paſs thro' ed to be raiſed within ſuch a Diſtance; the Word 
the other's Territories with an Arms, what Num- may ſignify either a high and regular Fortificat (2 
ber of Soldiers would come under that Denomi- on; or any Fortified Place whatſoever, altho con- res m 
nation? Grotius (e) defines an Army to be ſuch a ſiſting of low pitiful Buildings. And therefore, ye 
Number as dares invade a foreign Country, or if the Deſign of the Article be to prevent any for- 7 
face an Enemy in the Field; for we find in all Hi- tified Place from giving Umbrage to our Territo- 155 
ſtories the open Actions of an Army oppos d to ries, tis plain that it is againſt the Treaty to thros hinc. 
what is done by Stealth in the Manner of Robbers: up ſo much as a little Bulwark of Earth, with ſmail oö 4 
yet it cannot be ſo univerſally defined, how great Huts to lodge Soldiers in (n). a 210 
a Multitude conſtitutes an Army, as to hold good But if (4) Terms of Art happen to be differently Equi 
: PERS omiſſu 
mY * 8 | ws 
. Mr. Barbeyrac's NOTES on 5. 4. Obſcx 
(i) This is what Cicero obſerves about Lngick, in the Pafſage quoted by our Author after Grafius. Qualit ates igitur abel, Frere 
quas muoTiT ag Gr ect wocant : quod ipſum apud Grecos non eſt vulgi verbum, ſed Phi laſaphorum, atque id in multis. Diale&orum vers ver _ 
ba nulla ſunt publica: ſuis utuntur : ty id quidem commune omnium fers ef Artium, Academic. Queſtion. Lib. 1. Chap. 7+ . T al — 
(2) Unleſs he that ſpeaks underſtands neither any Art, nor the Terms of it ; for then we muſt judge by the Connexion o Me 
Diſcourſe, or ſome other Circumſtances, what Senſe he had in his Mind. | 1 + up 
(3) His Words are, Frercitus dicitur tam Legionum, quam etiam auxiliorum, nec non etiam Equitum, ad gerendum be lum mut = 
collect la. De re militari. Lib. 4. Chap. 1. Edit. Plaut in. Scriver. ; bow 10 
(4) This Reflection, as Mr. Titi; obferves, Obſervat. 419. is nothing to the Purpoſe, for he treats not of the anne - A9 
9 expreſs himſelt cleatiy to make his Mind known, but only gives ſome Rules to diſcover another's, when tis dard) —4 
renied. 
N (a) Thucyd. J. 8. e. 42. Edit. Oxon. () Strabo, 1.6. p. 183. Edit. Cenev. (e) Olearius, itin. Perſ. I. 4. c. 30. (4) of = 
c. 32. Fraus enim adſtringit, non diffolvit perjurium. (e) Ubi ſupra. Cf } be re militari, l. 3. c. 1. 3 6 
G) In the fame place. (i) L. 6. ( Lib, 3. t. 2. J. 2. 1. D. de his qui hot. inſam. c. (1), To this belongs g or? 
F Florus, I. 1. c. 11. u. 10. Edit. Groev. The Spoils of Antium are in being, which Mænius fix'd in the Forum, having —_— 
Enemies Fleet, if it may be called a Fleet, For there were fix Ships with Stems, and that Number then was enough to ente (a 
do an Engagement with, Add, Alber. Cent. de jure belli, l. 3. c. 20. (n) Add, Alber. Gent, d. l. 21. Jefinss Kuſtic 


Car. Ml. 


Of I nterpretation. 


303 


defined by different Perſons, to avoid Quarrels, 
it will be convenient to expreſs in common Words 
in what Signification the Word under Debate ſhall 
. 2 ſingle Word or Sentence is capable of 
ſereral Significations, Conjectures are neceſſary 
to find out the true. Both of theſe Caſes the Rhe- 
roricians call Ambiguous. But the Legicians are more 
nice, who, if the Variety of Significations lies in 
a Word, call it AÆqui vocal, if in a Sentence, Am- 
biewous. An Example of the former we meet with 
in Tertullian (a), Who tells us that the Word Woman 
in 1 Cor. Xi. 5, Cc. ought to be extended to Virgins 


alſo. Altho' ſometimes it is oppos d to Virgin, as in 


ro Cb). To Morrow ſhe will be a Woman. (2) Ci- 
- = this Example of the latter: A certain 
Man had bequeath'd a Legacy in theſe Words; 
Heres mens vaſorum argenteorum fondo centum noverce, 
que volet, dato. Let my Heir give his Mother-in-law 
100 Weight of Plate at Pleaſure, Upon this the La- 
dy demanded the fineſt and beſt wrought Plate: 
But the Heir interpos'd that the Choice was left to 
his Pleaſure, The Ambiguity had been avoided by 
the Addition of the Word His or Her. The Roman 
Law, in ſuch a Caſe (3) gives the Legatee the Op- 
tion, and indeed there is Reaſon for it. For had 
the Option been deſign'd to be left at the Diſcretion 


of the Heir, there had been no need of the Clauſe 


at Pleaſure. For if a Thing is enjoin'd me art large 
(4), and I have ſeveral Ways of ſatisfying the Ob- 
ligation, tis left to my felt to chooſe which way 
to do it. But when a Clauſe is added concerning 
the Choice, tis deſigned in Favour of the Party 
which is to receive, that the other may not obtrude 
ſome pitiful), worthleſs Thing upon him (c). 

As for the famous Deciſion of the Duke of O/- 
ſna, Viceroy of Naples, who decreed the whole 
Inheritance to the Son againſt the Prieſts, who 
were left Heirs, with a Clauſe, To give the Son what 


' they would, ſtrictneſs of Juſtice does not plead in 


Behalf of ir, ſo much as the odious Covetouſneſs 


nnn 
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of that ſort of People, which are always hanker- 
ing after other Mens Eftares. HR e, Cor 
Another Inſtance we have in the Anſwer Charles 
V. gave the French Ambaſſador, when he demanded 
the Dukedom of Milan: That which pleaſes my Bro- 
ther the French King, pleaſes me alſo. Which the Am- 
baſlador in great haſte gave his Maſter Advice of, 
as if he had gain'd his Point (4). 4 5 
VI. Beſides, when we meet with a * ceming. Re- 
pugnancy in the Terms, Conjectures are neceſſary. 
to work our the genuine Senſe, by reconciling, if 
ſible, thoſe Terms that ſeem to be repugnane.. 
ut if there be a clear evident Repugnancy (1), 
the latter Contract vacates the former: For no 
Man can Will Contradictions, and it is the Nature 
of Acts, which depend upon the free Will of the 
Agent, or over which no Man has acquir'd a 
Right, to be diſclaim'd by a contrary Motion of 
the Will. And this Change of the Will, in order 
to annul an AQ}, is ſometimes required on one ſide 
only, as in making Laws, Wills and Teſtaments, 
Cc. and ſometimes on both ſides, as in Contracts, 
which, unleſs the Law interpoſes, can't be diſ- 
ſoly'd without the Conſent of both Parties (2). 
From hence, by the way, it appears how Lycortas 
might have excuſed his Neglect, in not mention- 
ing, when he went to renew the League be- 
tween the Acheans and the King of Egypt, which, 
of the many Leagues that were between them, he 
would have renew'd: for he might have ſaid, that 
thoſe, which were never broken needed not to be 
renewed, and in the renewing of thoſe which had 
5 broken, he ought to be preſum'd to mean the 
(e). | 
For an Inſtance of two Laws, that ſeem to thwart 
one another (3), One enacts, That a Statue be erected 


in the Gymnaſium in Honour of thePerſon that kills the 


Tyrant : Another ſays, That no Woman's Statue ſhall 
be plac'd in the Gymnaſium : Now a Woman kills the 
Tyrant, In this Caſe I ſhould judge in Favour of 
the Woman. For the Reaſon of the fir## Law was, 
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(2) Ciceros Words are, Paterfamilias, cum —ç hereaem faceret, vaſorum argent eorum centum pondo Uxori ſue ſic legavit : Ma- 


res mens uxori meg vaſorum argenteorum pond» centum, que volet, Dato. Poft mortem ejus vaſa magnifica, & pretiosd calata petit à 
Filio Mater, Ide ſe, que ipſe vellet, debere dicit. Cic. De inventione, Lib. 2. Chap. 40. Sce ad Herennium, Lib. 2. Chap. 12. and 
nfil. Lib. 7. Cap. 9. 1 Tk | 
9 The Words of the Law are, Nuotiens ſervi electio vel optio datur, Legatarius optabit, quem velit. Sed V bomine generaliter le- 
tate, arbitrium eligendi, quem acciperet, ad Legatarium pertinet. Digeſt. Lib. 33+ Tir, 3. De optione & eleſtione legata. Leg. a. 
princ. §. 1. LEST 
(4) is a Maxim of the Roman Law, Cum illa aut illa res promittitur, rei Electio eſt, utram præſtet. Dipeſt. Lib. 23. Tit. 3. 
De jure dotium, Leg. 10. f. 6. Secalſo Leg. 18. Tit. 1, De contrahenda emptione, Leg. 25. princip. and Lib. 19, Tit, 1. De afion. 
Empti & Venditi, Leg. 21. 5 6. Indeed it belongs to him only who lays the Obligation, to explain himſelf clearly and without 
uivocation or Reſerve, as to what he requires of another. Quidquid' adſtringende obligationis eſt, id niſi palam verbis exprimitur, 
omiſſum- intelligendum eſt. Ac fere ſecundum promiſſorem inter pretamur : quia ſtipulatori liberum fuit verba late concipere. Digeſt. 
b. 45. Tit. 1, De verborum obligatione, Leg. 99. And we may lay this down as a general Rule, That when there is in a Deed any 
ſcurity or Dubjouſneſs, which can't be cleared by the Intention of the Contracters, nor any other Circumſtance, the Inter- 
pretation ought to be againſt him, who ought to have explained himſelf, or made the other have delivered himſelf fully. Inſo- 
much that he who is obliged, might and ought to ſpeak clearly, the other hath a Right to explain the Clauſe for his own Ad- 
vantage. Nec rurſum promiſſor ferendus eſt, 1 ejus intererit, de certis pot ius vaſis forte, aut bominibus alum. Digeſt. ibid, So that 
all Obſcurities and Ambiguiries in a Bargain of Sale, or Living, muſt be interpreted againſt the Seller or Landlord. Veteribus 
Placet, pattionem obſcuram, vel ambiguam venditori, & qui locavit nocere : in 2 fuit poteſtate Legem apertius conſcribere. Digeſt, 
19-2, Tit. 14. De pattis, Leg. 39. See alſo Lib. 18. Tit. 1. Leg.21, 33. Lib. 30. Tit. 17. De diverſis regulis Juri, Leg. 172. 
Mr. Barbeyracs NOTES on S. 6. 0 5 | 
(1) Vbi 412 contrarie leges ſunt, ſemper antique obrogat Nova. Tit. Liv. Lib. 9, Chap. 34. Where two Laws thwart one another, 
ume new one abrogates the old. Aj perayerigetar Namiteas iou25Tegar F me} amy idly. Digeſt. Lib. 1. Tit. 4. De conſtitutio- 
mbus Prineipum, Leg. 4. See alſo the Canon Law in the Decrerals, Lib. 1. Title 3. De Reſcriptis, Chap. 3. and a Paſſage in Plu- 
Farch, which will be quoted Note 6. on 5. 9. 
(2) See the foregoing Chapter, S. 8. 83 e ee 
l imago in gymnaſio pona tur: contra Mulieris imago in gymhaſio ne ponatur. Mulier Tyrannum occid}t. Quinct. Taſtir/ 
Lib. 7, ap. 7. | b | | 


(a) De velandis Vir inibus, c. 4. 
Kuſtir, Orat. . 7. c. * : 4 


_S - 


(5) Apud Quinctil. Inſflit, Orat. I. 6. c.3, (c) Add. Auth. 44 Heren, l. r. e. 12. Quint. 
(4) Marſelaer Legato, I. 2. c. 39, * ivarnogaveias (e. Vide Polyb, excerp, leg. 41, 
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— preferr'd: For this anſwers beſt the Deſign 


3 04 TIRES 


Of Interpretation. 


that the Youth which is .train'd up to Valour in 
the Gymnaſium, ſhould by ſuch ſort of Honour be 
ſtir d up co imitate. brave Actions: The Reaſon 
of the latter is, becauſe the Vertues proper to Wo- 
men are not generally the Object of Mens Imita- 
tion. But, in this Caſe, fince 2 Woman has out- 
done her Sex, ſhe deſerves the rather, to have her 
Statue put up in the Gymnaſium ; for ſuch Bravery 
in a Woman would be CENT Incitement to E- 
mulation in the Men. There is another Example 
in (4) Cicero de In vent. Lib. a. Cap. 49. One Law ſays, 
Whoſoever kills the Tyrant let him be rewarded as @ Con- 
ueror at the Olympick Games, and let him demand what 
r pleaſes of tbe Magiſtrate, and let the Magiſtrate 
grant bis Reque#t. Another Law runs thus: Upon 
the Death of the Throne, let bus five neare#t Relations 
be put to Death, Alexander, who bad exerciſed Ty- 
rauny over the Phereans in Theſſaly, being kil'd by 
hi Wife Thebe, She, for her Reward, demands ber 
Son, whom ſhe had by the Tyrant (5). Some were of 
Opinion, that by the Law the Son ought to be put to 
Death. 1 (tt, 56 | 
But ſometimes the ſame Law ſeems to claſh 
with itſelf : (6) As for Inſtance, the Law ſays, 
That a Woman, who has been debauch'd, may chooſe ei- 
ther to marry the Man who has injur d her, or to have 
him put to Death. Here à a Man that has debauch d 
Two, whereof one chooſes hu Death, the other demands 
him in Marriage. In this Caſe, the Reaſon of the 
Law will decide the Buſineſs: For here the Law, 
permitting the Woman to chooſe the Death of 
the Man, did not ſuppoſe that many would deſire 
it ; but the Good of the poor Woman was herein 
conſulted, leſt ſhe ſhould for ever continue with- 
dut a Husband ; for the Man, after the Heat of 
his Love was over, _ caſt her off, as not like- 
ly to deny others thoſe Favours which ſhe had ſo 
_ unlawfully granted him: nor would it be eaſy to 
find one who would willingly marry her that had 
been deflowred by another. And therefore ſhe 
that demanded the Man in Marriage ought to be 
of the 
Law, which had the Convenience of the Woman, 


1 


— 


Boox V. IC 
rather than the Death of che Man in its Pe, er 
and after this rate, one of them, at leaſt, wil de Rea 
provided with a Husband, whereas Otherwiſe B 


both will be forced to remain Single, Beſides 
when there is as much to be ſaid on the one Side 
as on the other, the more favourable Sentence 
ought to prevail. 

But ſometimes the Words claſh in ſome pat. 
cular Caſe, as in this Inftance : There is a Law 
(7) That a Man, who bas behaved bimſelf Bona 
in the War, ſhall hawe whatever he demands ; * 
Two ſuch, ho both demand the ſame Virgin; fone 
both cannot be ſatisfied, which mu#t be preferr d ? Lan- 
ſwer, He that made the Demand firſt. But if 
both demanded together they muſt draw Lots; 


for tho the Law gives an unlimited Liberty d 


— — —_— 


4) Tully's Words are, Ex contrariis autem Legibus controverſia naſcitur, cum inter ſe due videntur Leges, aut 
| boc modo : Lex eſt, Qui Tyrannum ociderit, Olympionicarum premium capito, & quem volet fibi rem d Magiſtratu depoſcite, & Mat" 
ſtratus ei concedito. Et altera Lex, Tyranno occiſo, quinque ejus proximos cognatione Magiſtratus necato. Alezandrum, qui abu Pl 


demanding, yet it muſt be ſuppoſed to be n. \ 
ſtrain'd to thoſe Things which can conveniently from 
be granted. Another Example is propos d by the 
(8) Philoſtratw in the Life of Secundus. is th Subje 
raiſes a Sedition, #4 to be hang d; be that quells it, u 
rewarded : The ſame Man both raiſes a Sedition il Civil. 
quells it, and demand; hs Reward. In which Cat zo the 
Secundus, with good Reaſon, argues thus, Providy prom 
you fir f ſuffer Puniſhment for 1 8 the Sedition, ju Good 
ſhall then, if you pleaſe, receive the Reward for quelin to e: 
it. In ſuch Cafes as theſe, where Words are ( fancy 
evidently Obſcure, we are fore d to have recout: 'Jepht 
to Conjettures. non ii 
Dian. 

Theſe Conjectures ate ſometimes built upon ſuch born 
good Grounds, as that the genuine Senſe for was t. 
itſelf upon us, even againſt the receiv'd common But h 
Signification of the Word. To this purpoſe i 4 Subj 
that Diſtinction of the Rhetoricians between the 80 
Letter and the Deſign. As for Inſtance, (10) Tir be un 
Law makes it Capital for any Foreigner to preſume u ty fou 
mount the Walls : (11) But in a Siege 4 Frog dun A 
mounted the Wall and beat down the Eneniy that wat frivole 
ready to ſcale it. Now the Letter is againſt the Truce 
Foreigner, the Deſien for him according to thürd 
which, no doubt Judgment ought to be given; t d re: 
the Deſign of the Law was to prevent any Foreig- on, 
01 

— - — comp 

did A 


plures diſcrep#? 


ræos in Theſſalia tyrannidem occuparat, Uxor ſua, cui Thebe nomen ſuit, noctu, cum ſimul cubaret, occidit. Hec filium ſuum, quem c 
- . Tyranno babebat, ſibi premii loco depoſcit. Sunt qui ex Lege Puerum occid! dicant oportere. Res in judicio eſt. De Invent- Lid. % 


([) They had done wrong, for beſides that the firſt Law was manifeſtly barbarous and unjuſt, the End was, without 40%" 
to deſtroy all that had any Relation to the Tyrant, as Men to be feared, or whom he might have for his Aſſociates; for th" 
all the appearance imaginable, that the Mother who had ſo much Courage and Zeal for the Publick Good, as to ſtain her fle 
| 4 rs Blood of her Husband, would have had no regard to her Son's Life, if ſhe thought him to be of the ſame Tempef“ 
124 5 at er. ; yo 117 | * 3 
(865) This is the Subject of Seneca's Fifth Controverſy : Lex : Rapta raptoris, aut mortem, aut indotatas nupt ia optet. Und wok 
1 - duo rapuit : altera mortem optat, altera nuptiar. Moſt of the Declaimers, whoſe Fragments Seneca relates, would cot 
z demn the Raviſher to Death, _ | | * 
7) Ido not know from whence this Example is taken; the Law indeed is found in Seneca, Controverſ. 3 1. and in the ko 
cerpt. Controverſ. Lib. 10. Declam. 2. As alſo in Aulus Gellius, Noct. Attic, Lib. 9. Chap. 16. but the reſt of the Cale 157 
gether different. * | | 1 
(8) Philoſtratus Words are, O Ap , emfirnoxime, O 3 uenugc ov, infrw dgtdv. & ane Y 385% . 2 
&76 my Ang. Tv I aide, ods iS ον ,, ken, Ti inf; N Nen M. 11 RU; 15 u 
Te, i ode B dixsie, Nu ẽ,jů THY d oig id mwminggs Sogedy, 6 MO s, Philoſtrat. de Vitis Sophiſtarum, in Secunde, 
Cap. 26. Ed. Olea. 1709. ? ' 17 
(9) In the Examples of apparent Contradictions brought by our Author, the Terms are not obſcure; but, on the cant 
very clear. But the Intricacy proceeds from this, That they include not in themſelves the Exceptions which the _— 
Would have made to the Law, it he had foreſcen certain Caſes which are drawn from ſome other Thing, than the Words 
literally, and in their full extent. . 4 
(10) Lei pn, Y Navolag which the Latins render, Ex Scripto & Jententia ſcripti or, as Quintilien, Lib. 7. Ca.“ 
Author of the Rhevorick, . Dedicated to Herenn ius, Lib. 1. Chap. 11. Ex Scripto & voluntate ſtatus. | - us (05 * 
nh. Nuintilian's Words are, Peregrinus, fi murum alcenderit , capite puniatur. Cum hoſtes murum adſcendiſſent, peregrink 
. Petitur ad ſupplicium : Quintil. Lib. 7. Cap. 6. x | "Tj 1 0 42 


Of Interpretation. 


IS: 


CHAP. XII. 
ner from mounting the Walls as a Spy; which 
Reaſon in the 4 Caſe ceaſes (4). 2 

But we muſt take notice that ſometimes a Re- 
Pug nancy is ſuppos'd, when indeed there is none, 
„r. When Words are taken in a larger Significa- 
tion than the Speaker deſign'd them. A notable 
Inſtance of this we meet with in Foſephus (Y): where 
King Zedechias would believe neither Feremiah nor 
Ezechiel, becauſe he W they contradicted 
one another; for the one aſſerted that he ſnould be 
carried away into Babylon: the other, (12) that he 
ſhould never ſee Baby with his Eyes. The two 
Prophets were very conſiſtent with each other; for 
he was carried away to Babylon, but his Eyes were 


ficſt put out. 


VII. Grotius has aſſign'd three common places, 
from whence we may trace out the Deſign, where 
the Words are obſcure or ambiguous, wiz. The 
ub ject-matter, the Effects, and the Circumſtances. 

s for the former (1) tis in the Mouth of every 
Civilian, That Words ought to be underſtood according 
zo the Subject - matter of them (c); as (2) if a Man 
promiſes to defend you in the Poſſeſſion of the 
Goods you buy of him, his promiſe is not ſuppos'd 
to extend to any extrajudicial Violence (4). I 
fancy this Rule may be applied to the Vow of 
Tephtha in Fudges XI. 31. and to that of Agamem- 
non in Cicero (e) who having vow'd to offer up to 
Diana the moſt Beautiful Creature that ſhould be 
born that Year, facrific'd Iphigenia, who indeed 
was the moſt beautiful which'that Year produc'd : 
Bue he who talks of Sacrificing is preſum'd to mean 
4 Subject fir to be made a Sacrifice of (F). 

So if a Truce be made for Thirty Days, it muſt 
be underſtood of natural Days conſiſting of Twen- 
ty four Hours: not of artificial, or the ſpace of the 
dun above the Horizon. And therefore it was a 
frivolous Quibble of Cleomenes, who had made a 
Truce with the Argives for ſo many Days, but the 
third Night finding them ſleeping and unprovided 
by reaſon of the Truce, ſet upon them, and ſlew 
ſome, and took others: and when he was upbraid- 
ed for his Perjury denied that the Nights were 
comprehended in the Treaty (g). In vain alſo 
did Mycerinus King of Egypt endeavour to convict 


— 


the Oracle of Falſhood ; for the Oracle foretold 
that he ſhould live no more than ſix Years: but he 
order'd Candles to be lighted up, and revell'd by 
Night as well as Day, as if by thus uſing the Night 
as Day he could make Twelve Years out of Six(b). 

Thus the Word Arms denotes ſomtimes the 
Weapons of War, ſometimes the Warriors them- 
ſelves, _—_— as the Subject. matter of the Diſ- 
courſe directs. For if it be an Article that neither 
Party ſhall uſe Arms againſt a Third, tis plain 


Soldiers or an Army, is meant by it: but if upon 


the Surrendry of a Garriſon it be ſtipulated that 
chey deliver up their Arms, not the Souldiers, but 
the Weapons are ſuppos d by it (i). 

The Plat.cenſes having promis d to reſtore the 
Theban Captives, ought to have reſtor'd them alive 
not dead (4). For the Teaty was concerning (3) 
living Men and not the Carcaſles of them. 

It was a wretched Fetch of Labeo's, who having 
by the League a Title to half of Antiochus's Fleet, 
cut every Ship in Two, and ſo depriv'd the King 
of his whole Navy (). Thus the () Campanians 
ſtruck up a League, with their Enemies, and one 
Article was that they ſhould have half their Arms 
reſtor'd them: but they cut each Weapon in Two, 
and ſo deliver'd them half. 

 Xiphilinus (n) tells us of two Souldiers, who hav- 
ing got a Hogſhead of Wine amongſt their Plun- 
der, and being commanded to divide it, cut it in 
Two with their Swords. Rhadamiſtus ſwore to 
Mithridates that he would not either by Sword or 
Poyſon do him any Harm; but preſently after, 
he fmother'd him in his Bed (o). 

VIII. Secondly, The Effects and the Conſequence 
do very often point out the genuine meaning of 
the Words. For where Words, if they be taken 
literally, are like to bear none, or at leaſt, a 
very abſurd Signification; to avoid ſuch an In- 
convenience (t) we muſt a little deviate from the 
receiv'd Senſe of them (5) And therefore ic 
was abſurd in the Athenians (g), having promis'd 
to relinquiſh the Territories of the Beotians, to 
deny the Ground that they had encamp'd upon to 
be the Beotians: With the ſame Cavil did Alex- 
ander elude the Conditions that Darius propos d 


to him. Darius had offer d him all the Land that 


(ia) See Feremiah xxxviii. 17, Oc. and Ezekiel xii. 13. 


g. 67, 


ligavit, Quint. Inſt. Orat. Lib. 7. Cap. 6. 


well 


(4) Add. l. 39. t. 4. J. 18. D. de Publicanis, &c. 
(e) Vid. lib. A 2 . D. 15 


c. J. 17. de a8. „ . Co 46. 
(2) Phra empt. & vend. (e) Off. 3. c.25 


rodotus, Euterpe. (i) Add. Alber. Gent. d. I. c. 20. 


racalla, ad 


tho* Liu, 1, 38.c, 38. ſays org of the cutting of the Ships. 


ann. 217. Co) Tac. Ann. XII. 47. 


| i Mr. Barbeyrac's NOTES on 6 7. 
(1) The Words of the Digeſt are, Quotiens in Stipulationibus ambigua;Oratio eſt, commodiſſimum eſt, id accipi, quo ret, qua de agi- 
* in tuto ſit, Digeſt. Lib. 43. Tit. 1. De verborum obligat ionibus Leg. 80, See alſo Lib. 30. Tit. 17. De diverſis Reg. Fur. 


— * * 
Y 


*E 


(2) So the Code affures us, Expulſos vos de fundo per violentiam à Netone, quem habere jus in eo negatis, profitentes, nullam wobic 
erſus eum, ex cujus venditione fundum poſſidet it, aclionem competere probatis, Cod, Lib. 4. Tit. 49. - De afionibus empti & venditi, 
Leg. 17, See other Examples, Lib. 19 Tit. 2. Tocati, condudti, Leg. 15. 4. and 88 Tit. 2. De damno ineo, &c. Leg. 49. 
(3) So Ovid ſpeaks in the Paſſage quoted by our Author, but not mentioned from w 
a idem Tradus ab Æmonio non erat Heclor equo, Ovide de Triſt. Lib. 3. El. 11. v. 27,28. Sic Pericles cum quibuſdam hoſtium ita 
Padus legitur ut ipſi ferrum deponerent; poſtea eoſdem pai violati inſimulavit, argutatus eos non depoſuiſſe fibulas ferreas guas in la- 
= s veſtimentorum gerebant. Lex eſt, qui note cum ferro deprebenſus fuerit, alligetur : cum annulo ferreo inventum magiſtratus 


Mr. Barbeyrac's NOTES on C8.- ; 
s (1) Thus the Roman Lawyers ſay, In ambigua voce Legis ea potins accipienda eſt ſignificatio, que vitio caret : preſertim cùm etiam 
i Legis ex hoe colligi poſit, Digeſt, Lib. 1. Tit. 3. De Legibus, & Senatuſconſultls, Cc. Leg, 19, Cicero ſays again very 


om; Hethor erat tune cum bello certaret, 


ll, Nullam eſſe Legem, que aliquam rem inutilem, aut iniquam fieri velit, De Invent. Lib. II. Cap. 47. 


(b) Archeol. Tad. 1; 10. c. 10. 


(d) Ss 19. t. 2. I. I 5. ſ. 4. D. locati, 2 L 39. . 2. I, 433 D. damni infelti, &c. L. 4. t. 49. 
; Add. Everhard. loc. legal.4o, which is about the Subject - matter. 
popht. Lacon. p. 223. Such another Trick the Thracians uſed againſt the Beotians, Strab. I. 9. p. 277. 


) He- 
U Thucyd, I. 2. init. CL) Val. Max, J. 7, c. 3. 
Cm) Polycen, J. 6. c. 15. ] Edit. Dion. in Ca- 


(Cp) There is an Example of this in the League whereby Lewis XII. 


Or France, took the City Bolagnia, and irs petty Prince Bentivoglio, into his Protection; which he afterwards cayilled at, in 4 


aer very unbecoming a King, Guicciard; Hiſt, l. 3. p. m. 134, C p. m. 146, 
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Of Interpretation 


Boox V 


lay between che Euphrates and the Helleſ pont; to by which it appears, that be had made the rich N. 
which Alexander reply d, He offers very liberally all. Heir of al; and therefore he demands the whol, bake: 
on that ſide the "Euphrates, Where is it then that he tance. He that was the written Heir was 
ſpeaks to me? Tam already beyond the Euphrates: And only ſo much as the poor Man was worth(q). And 
therefore the whole of the Dorf be offers is leſs than deed, this is to be ſaid for the written Heir, tha 
what I am already Maſter of: drive me hence, that I if he did not obtain the Cauſe, his being made 
may be aſſur d that what you offer is your dun (a). As Heir would have had no Effect. Which was the 
if it was the ſame thing to poſſeſs a Place by chief Reaſon why the Falcidian (3) Law, an 
Force of Arms, and to poſſeſs it peaceably, and (4) Pegaſian Decree aſſign d the Heir a (5) Dog ,y, 
with the Conceſſion of the former Maſter. : over and above; for ſo the Heir and Legatet 

Lewis XII, agreed with the Pope's Legat, that were both provided for. As for the Interpretg. 
the Biſhopricks, void by the Death of the Biſhops on of the Laws of the Land, that of Cirer, (6) 


2 French Biſhop happening to'die at Rome, the Pope ought to be referr'd to the Benefit of the Commonuraiy 


ces. In this Caſe, were I Judge, I ſhould not have the Laws regarded for the Sake of the Laws them 
ſcruple to pronounce in favour of the King; for ſelves, but for the Sake of the Commonwealth, 


Interpretation. (2) In Quinctilian we have this Caſe; ought to preſume, that he is ſtill of the ſan: 


Man in his Will made another Friend his Heir, but be- that he has chang'd it. Thus if two Mea ſhoul! 


— 


in France, ſhould be at the King's Diſpoſal. But mult every where take place: Al Laws, ſays 
immediately nominated a Succeſſor, and the Ring and ought to be interpreted according to the Publick 41 
as ſoon another; which occaſioned great Differen- vantage, not according to the Letter; for no one wil! 


to render an Office vacant, tis no matter in what IX. Beſides, Thirdly, it gives great Light tothe 
Place the Incumbent dies: and if ſuch a Cavil Interpretation of oblcure Paſſages to compar 
had been admitted, the King's Right might have them with others that have ſome Affinity with 
been invaded ſeveral ways (6). . them; as to conſider what the ſame Author ſy; 

At Bolognia it was enacted , that Whoſoever drew (1) in another Place, whete he handles the ſin: 
Blood in the Streets, ſhould be ſeverely puniſh'd (c). Up- Matter; or to (2) compare them with what go 
on which Law a Barber was indited for openinga - before and follows in the Context. For in ; 
Vein in the Street, and it had like to have gone doubtful Point che Author muſt be ſuppos'd to i 
hard with him, becauſe it was added in the Statute, conſonant to himſelf : And therefore, if (;)i 
that the Words ſhould be taken preciſely, without «ny one Place he has expreſs'd his Mind clearly, i: 


A poor Man and a rich Man were Friends: The rich Mind in another Place, unleſs it expreſly app 


ueath'd to the poor Man as much as he, in his Will, had bargain for Wheat, withont mentioning the Cum. 
Ine to him. The poor Man's Will # produc d; tity, it would be (4) an imperfe& Bargain: But 


1 


te m ——_— - — * Pa" — * * — |" — ann. 


who was obliged to reſign to the Lawful Heir, ſhould be diſcharged of all the Debts and Disburſements, which, as well as the 


as 


- other, The Pegaſian. The more ancient Name, which was the Trebellizn, remained only, and from hence it was called, Ti Te 
_ ___bellianick Quarter, or ſingly, The Trebellianick, viz. the fourth Part of the Inheritance which was to remain to the Heir who wi 


2 
dus omhes Rempublicam optime put ant adminiſtrari, De Invent. Lib. 2. Cap. 28. 
ur 


(i) le js a judicious Maxim in the Ryman Law, That every part of a Law ought to be interpreted by the Tenor of the who 


- 


MT 
SK 


nde; the New by the Old, unleſs the laſt have manifeſtly abrogated ſomething preceeding, Non eſt novum, ut priv'ts £46 - 


— * 


thus pur in Truſt, had little or no Advantage by the Inheritance, which they were to make over; and ſo ſearce any one citei 
to trouble themſelves with a Truſt, it was ordered by another Decree of the Senate, in the Time of Veſpaſian, in the Conſulſhip 
ol Pegaſus, That he that was obliged to refign to the Heir, or another Party, ſhould keep à fourth Part. The Emperor Juſtin 


i. 


(2) Quintilian's Words are, Pauper, & dives, amici erant. Dives teſtamento alium amicum omnium bonorum inftituit boeden: 
pauperi juſſit dari id quod ille ſibi teſtamento dares. ' Aperta ſunt tabulæ pauperis : omnium bonorum inſtituerat heredem. Petit ntan i. 
vitis heredit atem. Ille, qui ſcriptus eſt heres, vult dare tantum, quantum in cenſum habet pauper, Declam. 332. 

(3) See Lib. 3. Chap. 4. $ 5. Note 1. above. ; | WI Fr 
(4) In the Time of Nero, in the Conſulſhip of Trebellius Maximus, a Decree of the Senate was made, That an Heir in Tru, 


Rights, Names, and Actions, ſhould paſs with the Goqds to him, tor whoſe advantage the Truſt was made. Bur fince the Hein 


united theſe two Decrees afterward, and called them by the Name of their Author, the firſt, The Trebellian Decree, and tit 


ec the Inſtitut. Lib. 2. Tit. 23. De fidei commiſſariis hereditatibus, &c. and the Digeſts, Lib. 36. Tit. 1, Ad Senat. 


que in literis eſt, interpretart. 
eſſet intellefium, repudiatum in Legem intelligebant. Nemo enim Leges Legum cauſa ſalvas eſſe vilt, ſes Reipublice, quod ex leg 


Legibus, & c. Leg. 24. See ailo about Compacts, Lib. 45. Tit, 1. De verborum Obligat. Leg. 134. 8 1. | E 
(2) The tame Lawyers oblerve alſo, That we muſt explain one Law by another, the Ancient by the New; and on the och! 


for giving 
in. 


(OV. 


o 
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if by their former Dealings it appear'd, that, (5) 
ſuch a Sort and ſuch a Quantity was thought of 
and deſign'd, it is as good as if it had been actu- 
ally expreſs d (4). This may be illuſtrated from 
Homer (b) in the Duel between Menelaus and Pars, 
They had agreed, that the Conqueror ſhould en- 
joy Helen; Paris being worſted, provided for him- 
ſelf by Flight, and Agamemnon roclaim'd Mene- 
lays Conqueror, and that therefore Helen, accor- 
ding to Articles, ought to be his. And the Poet 
makes Fupiter of the ſame Opinion, who declares 
himſelf (c), 


„ Tor vixw wiv efanpias Merengue | 


Brave Menelaus gains the Victory. 


Beſides, he that impoſes the Conditions muſt be 
the beſt Interpreter of them ; for he on whom 
they are impoſed, has no Power of adding to 
them. But the Conditions (as Hector expreſs d 
them) had no relation to Slaughter or Death, but 
to Victory only; for Helen was not to be adjudged 
to him that prov'd the better Man, but the Con- 
queror, and not he that ſlays the other is ſuch ; 
for a Brave Man may fall by the Hands of a Cow- 
ard, On the other fide it might be argued, 
that in Decrees, Laws, Leagues, and Pads, a lat- 
ter Condition takes place (6) of a former: and 
that the laſt Condition that Agamemnon had added, 
was ««/aigrn, expreſſing the Death of the Con- 
uer'd (4), and fo Priamm ſeems to have under- 
ood, in ſay ing, 


Jove and the Gods eternal only know, 
Which of the Two is doom d to Shades below (e). 


Beſides, the former Condition is included in the 
latter, for he that kills, conquers, but not wice 
verid. And therefore the Condition which Hector 
propos'd, Agamemnon did not annul, but ex- 
plain d (): did not change, but added to it that 
which was of the greateſt Moment, that the Vi- 
Rory ſhould conſiſt in the Death of the Adverſa- 
ry; for that is undoubtedly Victory, whereas the 
other may bear a Diſpute (7); As therefore where 
Law's are really repugnant, the Fudges embrace that 


— ENG a * 


which c evidently clear, in preference to that which 4 
obſcure: So we ook upon that Pact to be better and more 


valid, which is deciſive of the Controverſy, and liable 
to no Exception (g). 


X. But that which helps us moſt in the Diſco- 
very of the true meaning of the Law, is, the Rea- 
/on of it, or the Cauſe which moved the Legiſlator 
to enact it (1) This ought not to be confounded 
with the Mind of the Law; for that is nothing 
but the genuine Meaning of it; for the finding 
out of which, we call in the Reaſon of it to our 
Aſſiſtance. And this is of the greateſt force when 
it evidently appears that ſome one Reaſon was the 
only Motive that the Parties went upon, which is 
no leſs frequent in Laws than in Pats. And here 
that common Saying takes place, that The Reaſon 
ceaſing, the Law itſelf ceaſes. But if ſeveral Reaſon; 
concur together, and only one ceaſes, the others 
do not immediately expire, or become leſs able to 
ſupport the Efficacy of the Law. Nay, ſometimes 
the general Reaſon of the Thing ſeems to draw one 
way, and the Abſolute Will of the Legiſlator ano- 
ther, and, in ſuch a Caſe, (2) the Will of the Le- 
giſlator muſt be deem'd by the Subjects a Reaſon, 
which if it be but clearly ſignified, altho not alto- 
12 ſo congruous to the Laws of Prudence, yet 

uffices to create an Obligation. From theſe Pre- 
miſſes may be rightly inferr'd, that a Preſent made 
(3) in Proſpect of Marriage may be revoked and 
demanded back, if the Marriage does not ſuc- 
ceed; eſpecially if it ſticks on that Side to whom 
the Preſent was made. Tho' generally in ſuch 
Preſents as paſs among the Living, the Reaſon of 
them (4) has not the force of a Condition (unleſs 
it be expreſly mention'd) ſo as to make the Fact 
null, where that does not appear. And therefore 
the Olynthii were not unjuſt in refuſing to reſtore 
the Land which Amyntas King of Macedon had 

iven them, when, being defeated by the Ilyrians, 
he had loſt all Hopes of defending his King- 
dom (b) 

Yet in ſome Caſes, the Law itſelf may ſuſtain 
the Place of a Condition (). And therefore Ci- 
cero, (k) to the (5) Interdict which (), amongſt 
offers, had theſe Words in it, (6) From whence you, 
or your Family, or your Agent, &C. rightly argues: 


— ence ncmenen ns 
— mg——et—angy 


( ) and again, Triticum dare oportere ſtipulatus eſt aliquis. Fai queſtio eſt non juris. Tgitur ſi de aliquo tritico cogitaverit, id 


ell, certi generis, certæ quantitatis : id habebitur pro expreſſo. Ibid. Leg. 94. 


(5) Plutarch's Words are, E, & oS 


: 1401 8, vi Ae, iu 1h ouvikaits x, ö WonoHausy wuetbTCog. Th U NR vous] au, x, dried 
7 Near. Plut. P. 742. D. Ed. lech bo OW 1 o” 6 : o 4 4 y * mg F 


C Platarch's Words are, Q ty ale djuZ) dynvoulars of Nunc} ]. dpgioCnrinuey U aregitu/lau, m3 
©ugirepey idow]es" urs & ſſaũ da Thy d aey2do icy Y jrveruer v dysour ouoroley, ErCmoTizay yeh eit voulteys 


Mr. Barbezrac's NOTES on S. 10. 


: (1) See what will be ſaid, $. 19. Note 8. about the Caſes where the Law ought to be reſtrained, becauſe the Reaſon, which 
Mettually determined the Lawgiver, or Contracters, takes not place. 
(2) See how the Author explains this in his Abridgment of the Duties of a Man and Citizen, Often, tho' we ſee not the Reaſon 
Ba Law, the Will of the Lawgiver is ſufficient to impoſe, on them that depend on him, an Obligation to conform to it. L. 1. 
a. 13,83, See alſo Mr. Thomaſius's Furiſprud. Divin. Lib. 3. Chap. 12. $ 15. 


liem pag. 743. A, 


(3) See above in Book IV. Chap. 9. $. 4. Note 6. 


8.05 So the Digeſts order. Et generaliter hoc in donationibus de finiendum eft : mul tum intereſſe, causd donandi fuit, an conditio. 
i cauſa fait, ceſſare repetitionem. Si conditio, repetitioni locum fore. Digeſt, Lib. 39. Tir. 5s. De Donation. Leg. 3. - M7 
Chas A is is what is called InterdiFum, See the Inſtitutes, L. 4. T. 15. and Francis Hotoman upon Cicero's Oration for Cæeina, 


(s) 


: . e) Homer. Il. 3. v. 309. 
(b) F. Diod. Sic, / 15. c. 9. 8 od. „ 


(f) Did. v. 91, 92. 
N (i) Vid. Cod. J. 8. tit. 56. de revoc. donat. 
aſtir, I. 4. t. 15, & D. L. 43. f. 16. De vi & de i armata, l. 1. princip. 


; There are ſeveral ſorts of it, and this of which he treats is called, Interdictum unde vi. : | 
Ciceros Words are, UN DE TU, AUT FAMILIA, AUT PROCURATOR TUUS, Cicero pro Cecina, Cap. 19. 


(e) Iliad. &. v. 13. 


Plut. Symp. J. 9. qu. 13. p. 743. A. 
(45 or at. pro A, Cæcina. I9, 


(6) Iliad. r. &a. 
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"19:0 nterpretation. 


Booxy, 


altho one Servant be not a (7) Family, yet if that 
one Servant diſpoſſeſſes me, tis plain I ought to be 
reſtored from the Reaſon of the Edict (a). Nor is 
there any Difference whether my Agent, or any 
body elſe in my Name, diſpoſſeſſes another: He 
adds, the Reaſon is the ſame in this Caſe, whe- 
ther your Agent (as the Word ſignifies one that 
manageth all your Concerns in your Abſence with 
full Power, as your Attorney or Subſtitute) or 
your Neighbour, or Client, or Freed-man, or a- 
ny other diſturb me upon your Account and In- 
treaty (b) (8). | "et, | 
Another Inſtance of a Caſe which may be de- 
cided from the Reaſon of the Law (c) (9), The Law 
3s, that thoſe, who in a Storm forſake the Sip, ſhall 
loſe All; and the Ship and the Lading ſhall be 
that ſtay in it. 
ſake the Ship, except one ſick Man who is not able to get 
out and eſcape : the Ship by chance comes ſafe to Port; 
the ſick Man ſeizes it as his: the Owner puts in his Plea 
«gainſt him. Now the Reaſon of the Law was, 
that thoſe who had expos'd their Lives to fave the 
Ship, ſhould have ſome Encouragement ; but this 
the ſick Man can't pretend, who neither ſtay'd in 
the Ship upon that Account, neither contributed 
any thing to the ſaving of it. 
XI. Beſides, the ſame Word admits of ſometimes 
:4 more looſe, ſometimes a more ſtrict Interpretati- 
on, which may happen upon ſeveral Accounts. 
Sometimes the Name of the Genus is peculiarly ap- 
ply'd to one of the Specics ; as in the Words Adop- 
tion (1) and Cognation (2). 
mals, where the Word is not of the Common Gender 
(3), the Maſculine includes the Feminine, and wice 
vorſd. Sometimes Art gives a Term a larger Sig- 
nification than common Uſe: As Death in the Ro- 
man Law is extended even (4) to Baniſhmenr, 
which in popular Uſe ſignifies only the Separation 
of the Soul from the Body. Hither may be re- 


— — In- 
ferr'd the Ambiguity in the Words, Mine, 2 — 
Yours, &c. which Martial (d) plays with; Ws XIII. 


. ; 4} N ,44 Q Rh follow1l 
Carmina Paulus emit, recitat fua Carmina Pauln;: 


w—_ 


ceres te reſtituiſſe ? 


ſa, quaſi quidam pene dominus, hoc eſt, alieni juris vicarius. 


Under the Term of Adoption, is contained 


the Inſtitut. Lib. 1. Tit. 11. 


la, S. 1, 
(3) The Words of the Digeſts are, Ierbum h:c, 
verborum ſignficatione, Leg. 1. 


bulas, Leg. I. 5. 1. See above Lib. 3. Chap. 6. S. 3. Note 5. 


Fdir. Lu dg. Bat. 421. Edit. Obrecht. 


, (4) Vide Cicer. ubi ſupra, c. 19, & 20. 
#he Aut, ad Heten. J. 1. c. 9. d 
peer at 


Nam quod emis, poſſis dicere jure tuum. 1. In 
5 20 be under 
Nou Verſes buy, your Verſes you recite : Uſe ; at 
For what you buy, that juſtly is your Righ;, "ons of t 
ſometit 
XII. Moreover, in Promiſes and Pacts, as 300 mon Ge: 
in Privileges, ſome Things are Favourable, ſome in ſuch 
Odious, and others of a middle or mixt Nature, (2) Doe 
Thoſe are Favourable which carry an Equality Caſes t 
along with them, or which equally oblige cid yerſall) 
Party, and which tend to promote the common the Ca 
theirs Advantage; and the greater and the more exten. be und 
But in a very diſmal Tempeſt all for- ſive the Advantage is, the better Title have the Cicero 
to Fatwr. Thoſe alſo are favourable which make Werds 
for the Preſervation of Societies, and without to be 
which ſome Act would be to no End or Purpoſe, comin 
Beſides, to avoid an Inconvenience is more favoy. pugna! 
rable than to gain a Convenience (1), and a Man 
greater Favour is allow'd to that which makes for for to 
Peace, than that which makes for War; and ae. | 
fenſive War is ſtill more Favourable than an offen. TE” 
hve. TP” innocen 
On the other ſide, thoſe are Odious, which hay ed fart 
the Burden on one Party only, or on one mor ther: F 
than the other ; that alſe which carries a Puniſh- — 
ment along with it; or makes any Act of no E. the Leg 
fet; or changes any thing in former Conſtituti Nuibu 
In the Names of Ani- ons; and ſuch as tends to the DeſtruQion of Sn 
Friendſhip and Society. NEE _ 
| Thoſe that are of a mix: Nature (as ſuppoſe for- Rule, 
mer Conſtitutions are changed, yet for the ſake related, 
Peace) according to the Greatneſs of the Good, Jap £ 
or the Change, are ſometimes Odious, ſometimes mak” 
Favourable ; yet, cateris paribus, Favour ought to | 
take place. (2). (1) 
XIII. Upon _ 
— ad 1 5 5 Cer uus 
| Genge 
(7) Cicero's Words are, Si me Villicus tuus ſolus dejeciſſet, non familia dejeciſſet, ut opinor, ſed aliquis de familia. Refe igitur di. Flainly 
Non enim alia cauſa eſt equitatis in uno ſervo, Cin þluribus : non alia ratio jurks in hoc genere dumtazat, i- SCORE 
Frum me tuus procurator dejecerit, is qui legitime procurator dicitur omnium rerum ejut, qui in Italia non fit, abſitve Reipublice can —_ 
8) Indeed, as the Law to which the Author , | of in 
1 to Caſes perfectly alike, and to the = et, „ 4 Woes bon hb (3) 
bus aut Senatus-conſultis comprehendi : ſed cum in aliqua cauſa ſententia eorum manifeſta eſt, is, qui juriſdictioni prezſt, ad fimilia fi- r- 
cedere, atque ita, jus dicere debet. Digeſt. Lib. 1. Tit. 3, De Legibus, Leg. 12, 13. See alſo Leg. 27, : ; ot Pe: 
(9) So the Author ad Herennium ſpeaks, Sit Lex, que jubeat, eos, qui propter tempeſtatem navim reliquerint, omnia perder; enum tavin 
22222. ͤ ̃ͤ̃ T0 
lata eſt: illam egrotus poſſidet; nin petit lle, n N Ch . 11 non potujt. Caſu & fortuito navis in portum incolums i: GT” 
0 n * 8 14. 5 §. 11, h mn 
Son Nom under his paternal Authority, and un "= fi His rette Che pan — 1 3 ht tins C 
Joſt his natural Father, and = — wo Power, ſubmirs himſelf to him who is willing to become a Father to him. 5 Wo 
(2) Cognati in the Roman Lavv is ſpoken generally of all the collateral Kindred, but more particularly Cognati are the collate- ſeſſion 
ral Kindred on the Mother's Side, and Agnati of the Father's Side. See Inſtitut. Lib. 1, Ti, 15. De Laitin Agnatorum tute- 1 1 0 
ſi Huis, tam maſculos quam feminas complectitur. Digeſt, Lib. 50. Tit. 19* De 5. 
(4) So the Digeſts ſpeak, Deportatos enim mortucrum loco habendos. Digeſt, Lib. 37. Tit. 44 Dc bonorum poſſeſſione contra it” 2 
D Mr. Barbeyrac's NOT ES on S. 12. thus 
(1) Quindilian's Words are, Incommoda v itunt is melior, quam commoda petentis eſt cauſa. Inſtit. Orat. Lib. 7. cap. 4+ Page557 = 
5 
(b) Add. Lib. 9. f. 3. JI. 12, 13. & Lib. 27. de legibus. (c) Whith is pat f BY 
) L. 2. Ep. 20. Id. I. 6, Ep. 12. Jurat capilles eſſe, quos emit, ſuas Fabullaz nung id, Faule, — 
| mn 
(2) This Diſtin&gion of Things favourable and odious is ' uncerta! ; * ; v 
. hor the Frome and Corps AR Ee ae Pefnicon Een alot 68 Wl 4 
. . | Oe NM Hoct!“ t, 12 
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CA p. XII. 


XIII. Upon theſe Diſtinftions Grotius builds the 
following Rules. 


1. In Caſes that are (1) not Odious, Words are to 
be underſtood according to the full Propriety of popular 
Uſe ; and if in popular Uſe there be ſeveral Significati- 


ons of the ſame Word, the largest is to be taken. Thus 


ſometimes the Maſculine is to be taken for the Com- 
mon Gender : as if Leave be given to kill any Game 
in ſuch a Foreſt, except Bucks, under that Name 
(2) Does alſo ought to be comprehended. In ſuch 
Caſes too an indefinite Word is to be taken (3) uni- 
verſally ; as if it be ſtipulated in a Treaty, That 
the Caprives ſhall be return d on both ſides, it muſt 
be underſtood of all and every one of them. do 
Cicero (a) argues in the aforeſaid Interdict, that the 
Words, From whence a Man bas been ejected, ought 
to be extended even to him who is hindred from 
coming to his own (4). For this Senſe is not re- 
pugnant to the Nature of the Words; and in Favour 
4 Man ought to be put in Poſſeſſion of his own ; 
for to Diſpoſleſs is to hinder one from continuing 


” 2 


in Poſſeſſion (5), but a Man continues in Poſſeſſion 
alcho' he ſometimes goes out upon neceſſary Occa- 
lions. And therefore it is the ſame thing whether 
a Man actually turns me out of my Houſe, or, 
while I am out upon neceſlary Buſineſs (5), hin- 
ders me from coming in (c). From the Force of 
this Rule it is that, in a doubtful Caſe, if it be a 
Matter of Favour, the Year begun is look'd. upon 
as compleat, where another's Right is not injured 
by it (4). And againſt this did Caligula (e) offend 
in denying thoſe, whoſe Anceſtors had obtain'd 
the Freedom of Rome for themſelves and their Po- 
{terity, a Title to it, unleſs they were their Sons, 
(6) affirming that Peſterity ought not to be under- 
ſtood beyond that Degree (f). Yet I am afraid 
Dido made uſe of too favourable an Interpretation, 
who when ſhe had purchaſed ſo much Ground, as 
ſhe could cover with an Ox's Hide, cut the Hide 
into thin pieces, and ſo ſeiz d upon more Ground 
than ſhe had really bargain'd for(g), By the ſame 
Trick did Ivorus buy as much Land as he could en- 
compaſs with the Hide of a Horſe, which he af- 


—_— —_— = 
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innocent, as we may here ſuppoſe, are all indifferent in their Nature, and by Conſequence ought not to be extended or reſtrain- 
ed farther than the Intentions of the Author requises. There are in theſe Definitions Things which do not well agree toge- 


ther: For we ſay, for Example, that what tends to the publick Advantage is favourable, and what contains any Trouble in ir 
is odious, for we know, that the Inflition of Puniſhment makes for the publick Ad vantage. There are no Cautes favourable or 
odious, for what they have ot that Nature proceeds not from the Thing it ſelf, but depends only upon the Intention either of 
the Legiſlator, or Contracters, or Teſtator. In the Roman Law, for Example, the Liberty of a Servant (ſee the Inſtit. Lib. 1. Tit. S. 
Quibus ex cauſus manumittere non licet, 8. 2.) is a Thing favourable, as alſo the Portion of a Woman, (ſee che Digeſts Lib. 33. Tit. 3. 
De jure Dotium, Leg. 68, 70.) On the contrary, Second Marriages paſs for odious with moſt People, (ſee Novel! Zuſtinians 2. 
Chap. 2. S. 1.) I have alſo ſaid that this Diſtinction is uſeleſs : Indeed in the Examples alledged by our Author, the Interpretati- 
on which he gives, may either be given independant upon what he believes od ious or favourable, or is directly contrary to his 
Rule, Mr. Tirius, Obſervat. 428, 429. See what ſhall be ſaid in the following Notes. The Author whoſe Opinion I have 
related, follows Mr. Thomaſius in this, none of whoſe Works I had ſeen when I pur out my firſt Edition of this Book; ſee his 
Juriſpr. Diuin. Lib. 2. Chap. 12. $. 159, 7 and the Appendix following it, where he defends himſelf againſt the Profeſſor of 
Hamburgh named Vincent Placcius, who had criticized upon what he maintain'd, that he could not give a good Definition of Fa- 
vourable and odious, | 
N75 n Mr. Barbeyrac's NOTES on S. 13, BR 395 4 2 75 
(1) That is to ſay, according to Mr. Thoma ſius, ubi ſupra, 5. 173. in Things of a mixt Nature, which axe both favourable and 
edious, we muſt add, Provided the favourable moſt prevail. . | 1 
(2) That's true, but that is not becauſe a Thing favourable is treated of, but by reaſon of che uſual Signification of the Word 
Cer vus, i. e. a Buck. Mr. Tit ius obſerves very well, That when indeed we fpeak of a Buck, or any other Creature in the Maſculine 
Gender, which is the more noble, it comprehends the Female as well as the Male, unleſs there be ſome Circumſtance which ſhews 
plainly char we ſpeak of the Male in Oppoſition to the Female. But I am not of the Opinion of that Author, who affirms, That 
according to the Opinion of Grotius and Pufendorf, the Word Buck is only applied ro the Males, Becauſe (fays he) this Clauſe, Ex- 
cept the Bucks, imports 4 Change of what before it was wont to ſig nify. ns 6onſe quently includes ſomething Odiout. This Change was 
__ _ the — agreement, and not a Reſtriction added on a ſudden and in the Agreement itſelf, as that is, which is treated 
of in this Example. * f 1 Wo 1 mY Ew INE. a 
(3) This is nor becauſe a Thing favourable is treated of, bur beeauſe in ordinary Speech theſe indefinite Expreſſions are equi- 
valent to univerfal, unleſs there be other wiſe ſome Reaſon to reſtrain them, as there is not here, For why is it, that in a Treaty 
ot Peace we would keep any Priſoner taken in War? According to the Principles bf Grotius, (as Thomaſius obſerves, )) He that 
—__ greater Number of Priſoners, would exchange them only Man for Man, for otherwiſe it would be a Thing odious, be- 
caule he would give more than the other. This laſt on his part affirms, Thar, accord ing to the Agreement for Peace, he treated 
lor the moſt favourable Thin „and ſo the Terms are to be underſtood in the moſt extenſive Senſe that they are capable of, Thus 
thro! the Contrariety of Reaſons, nothing is determined by rheſe Terms, Fzvourable and Odin. Moreover, it ſometimes leads 
us to an Interpretation plainly contrary ro the Senſe of him that fpeaks: As Mr. Thomaſiu4 ſhews by this Example, © Suppoſe 
(Jays he) * a Magiſtrate forbids the Carriage of Corn out of his Country, under ſevere Pcnalcies, and one carries out Meal. In 
dels Cale, according to Grotius's Rule, he that carries out Meal ought not to be puniſhed ;' for beſides that his former Liberty 15 
abriaged, the Prohibition is accompanied with à Paniſhmenr, and ſo a Thing abſolutely odious is treated of 
(4) This is determined in the Digeſts, Si autem cum dominus veniret in poſſeſſionem, armati eum Prohibuerunt, qui invaſer ant po/- 
eſionem. videri eum armis dejecum Lib. 43. Tir. 16. De vi & vi armata Leg. 3. 5. 8. | 
(s) The Words of the Digeſt are, Sive autem rorpore, ſive animo poſſidens quis dejeklus eft : palam ef, eum vi dejectum videri. 
dcirco que f quis de agro ſus vel de domo proceſſiſet, nemine ſuorum relicto, mox revertens, prohibitus ſit ingredi vel ipſum predium : vel 
! quM eum in medio itinere detinuerit & ipſe poſſederit : vi dejeclus videatur : ade miſti enim ei poſſeſſionem, quam animo ret inebĩt et ſi non 
ke ibid. Leg. 1. S. 24. Beſides,” what our Auchor ſays is ſufficient to ſhew, that we need nor examine whether the Thing 
2 of is tavourable or not, for the Senſe of the Word, drive out, may be proved by other Principles. Mr. Thomaſius ſays 
g re, that all depends upon the Reaſon of the Law; ſor (adds he) the Roman Law would by it prevent all ways of private Perſons 
us ating one by another. Hanel Hotoman nevertheleſs affirms, Thar Cicerb is a little cavilling in che Buſineſs of Cecina, as 
nc ape his Notes on that Orator's Harangue before quoted. See Mr. Schu/tings Diſcourſe, De Furiſpr. A. Tull. Cicero 
(5) Nothing is more common, than to underſtand by the Word Deſcendants, all thoſe who deſcend in the Right line for ſeveral 
Brees, Withour needing a favourable Conſtruction, to extend ir farther than the firſt Degree. And the Determination of the 
man Law is poſitive, as to the Privileges granted a Perſon and his Deſcendants, as appears by the Law quoted by our Author, 


"minitates generaliter tribute eo jure ut ad poſteros tranſnitterentur, in perpetuum ſuccedentibus durant. Lib. 30. Tit. 6. 


(a) Orat pro Cecina Cre (b Add [ ' | — ; 1 ati , d V B 1 
X ; | „. 3. J. D. bt. c) Add. J. 19. f. 2. J. 29. D. Aocati Ce. (4) V. Bu 
he Hiſt, Franc, J. 19. P. 39. 3 Set. c. 38. Cf) aaa, þ 1. F. 6. J. 4. D. de Jure. immunitatis. (e Juſt. 
. Virg, Fn. J. I, Ve 371. r Cerda ad h, t. 8 g 
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Interpretation. 


Book V. 


altho one Servant be not a (7) Family, yet if that 
one Servant diſpoſſeſſes me, tis plain I ought to be 
reſtored from the Reaſon of the Edict (a). Nor is 
there any Difference whether my Agent, or any 
body elſe in my Name, diſpofleſſes another: He 
adds, the Reaſon is the ſame in this Caſe, whe- 
ther your Agent (as the Word ſignifies one that 
manageth all your Concerns in your Abſence with 
full Power, as your Attorney or Subſtitute) or 
your Neighbour, or Client, or Freed-man, or a- 
ny other diſturb me upon your Account and In- 
treaty (b) (8). f | 
Another Inſtance of a Caſe which may be de- 
cided from the Reaſon of the Law (c) (9), The Law 
3s, that thoſe, who in a Storm forſake the ay ſhall 
loſe All; and the Ship and the Lading ſball be theirs 
that ſtay in it. But in à very diſmal Tempeſt all for- 
ſake the Ship, except one ſick Man who is not able to get 
out and eſcape : the Ship by chance comes ſafe to Port; 
the ſick Man ſeizes it as his: the Owner puts in his Plea 
againſt him. Now the Reaſon of the Law was, 
that thoſe who had expos'd their Lives to ſave the 
Ship, ſhould have ſome Encouragement; but this 
the ſick Man can't pretend, w ither ſtay'd in 
the Ship upon that Account, neither contributed 
any thing to the ſaving of it. 
XI. Beſides, the ſame Word admits of ſometimes 
:4 more looſe, ſometimes a more ſtrict Interpretati- 
on, which may happen upon ſeveral Accounts. 
Sometimes the Name of the Genu is peculiarly ap- 
ply'd to one of the Species; as in the Words Adop- 
tion (I) and Cognation (2). In the Names of Ani- 
mals, where the Word is not of the Common Gender 
(3), the Maſculine includes the Feminine, and vice 
vorſd. Sometimes Art gives a Term a larger Sig- 
nification than common Uſe: As Death in the Ro- 
man Law is extended even (4) to Baniſhment, 
which in popular Uſe ſignifies only the Separation 
of the Soul from the Body. Hither may be re- 


* 
VO” 


ferr'd the Ambiguity in the Words, Mine, my 
Yours, &c. which Martial (d) plays with; s 


Carmina Paulus emit, recitat ſua Carmina Pauls: 
Nam quod emis, poſſis dicere jure tuum. 


You Verſes buy, your Verſes you recite : 
For what you buy, that juſtly is your Righ;, 


XII. Moreover, in Promiſes and Pacts, as lf, 
in Privileges, ſome Things are Favourable, ſome 
Odious, and others of a middle or mixt Nature, 

Thole are Favourable which carry an Equality 
along with them, or which equally oblige exc} 
Party, and which tend to promote the common 
Advantage ; and the greater and the more exten. 
ſive the Advantage is, the better Title have they 
to Futur. Thoſe alſo are favourable which make 
for the Preſervation of Societies, and without 
which ſome A& would be to no End or Purpoſe, 
Beſides, to avoid an Inconvenience is more favoy. 
rable than to gain 4 Convenience (1), and 
greater Favour is allow'd to that which makes for 
Peace, than that which makes for War; and a de- 
2 War is ſtill more Favourable than an offen- 

Ive. | | 

On the other ſide, thoſe are Odious, which lay 
the Burden on one Party only, or on one more 
than the other; that alſo which carries a Puniſh- 
ment along with it; or makes any Act of no Ef. 
tet; or changes any thing in former Conſtituti- 
ons; and ſuch as tends to the Deſtrucion ct 
Friendſhip and Society. 22 

Thoſe that are of a mixt Nature (as ſuppoſe for- 
mer Conſtitutions are changed, yet for the ſakeol 
Peace) according to the Greatneſs of the Good, 
or the Change, are ſometimes Odious, ſometimes 


Favourable ; yet, ceteris paribus, Favour ought to 
take place. (2), 


XIII. Upon 


1 A. 1 1 


— — 


(7) Cicero's Words are, Si me Villicus tuus ſolus dejeciſſet, non familia dejeciſſet, ut opinor, ſed aliquis de familia. Ret igitur di- 


ceres te reſlituiſſe? 


ſa, quaſi quidam pene dominus, hoc eſt, alieni juris vicarius. 


Non enim alia cauſa eſt equitatis in uno ſervo, & in pluribus : non alia ratio juris in hoc genere dumtazxat, i- 
trum me tuus procurator dejecerit, is qui legitime procurator dicitur omnium rerum ejus, qui in Italia non fit, abſitve Reipublice cave 
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(8) Indeed, as the Law to which the Author here refers us, imports, all Cafes can't be expreſſed in Laws, they ought to be 
applied to Caſes perfectly alike, and where the ſame Reaſon takes place evidently. Non poſſunt omnes articuli ſingillatin aut Leki 
bus aut Senatus-conſultis comprehendi : ſed cum in aliqua cauſa ſententia eorum manifeſta eſt, is, qui juriſdictioni præeſi, ad ſinilia pro- 
cedere, atque ita, jus dicere debet, Digeſt. Lib. 1. Tir. 3. De Legibus, Leg. 12, 13, See alſo Leg. 27, f , 

($) So the Author ad Herennium ſpeaks, Sit Lex, que jubeat, eos, qui propter tempeſtatem navim reliquerint, omnia perdere; eu 
navim, ceteraque eſſe, ſi navis conſervata ſit, qui remanſerint in naui. Magnitudine tempeſtatis omnes perterriti navim religuerunt, ſca* 
pham conſcenderunt, preter unum egrotum : is propter morbum exire & fugere non potuit, Caſu & fortuito navis in portum incolums d:- 


lata eſt: illam egrotus poſſidet; navim petit ille, cujus fuerat. Cap. 11. 


Mah dy, = Mr. Barbeyrac's NOTES on S. 11, | | 

(1) Under the Term of Adoption, is contained the Adoption, properly to called, by which the Natural Father releaſes his 
__ * 3 8 e B00 transferrs him to his 1 N Father; and Abrogation is by which a Son, who ha! 
olt his natural Father, and was under his own Power, ſubmits himſelf to him who is willi acht im. 8 
the Inſtitut. Lib. 1. Tit. 11. De adoptionibus. W 


(2) Cognati in the Roman Law is ſpoken generally of all the <bilerdral Kindred, but more particularly Cognati are the collate- 
E F. on the Mother's Side, and Agnati of the Father's Side. See Inſtitut. Lib, 1. Ti. 15. De Lecitims Agnatorum tite- 
a, S. 1. 


(3) The Words of the Digeſts are, Ierbum h:c, ſi Cuis, tam maſculas qua f 5 : t. 16. De 
verborum ſignficatione, Leg. 1. 5 » It Quis, tam maſculos quam feminas compleFitur. Digeſt, Lib. 50. Ti 


(4) So the Digeſts ſpeak, Deportatos enim mortucrum loco habendos. Digeſt, Lib. 37. Tit. 4. ne contra ta- 
bulas, Leg. I. S. 1. See above Lib. 3. Chap. G. S. 3. Nite 5. geſt 37. Tit. 4. Dc bonorum poſſeſſio 


3 Mr. Barbeyrac's NOT ES on S. 12. 
(1) Quindilian's Words are, Incommoda vitant 


dic. Lu dg. Bat. 421. Edit. Obrecht. 


(4) Vide Cicer. ubi ſupra, c. 15, & 20. (b) Add. Lib. 8. f. 3. J. 12, 13. & Lib. 27. de legib Which is ut H 

0 » © + 3. ts , . . * 27 KSs c) [ ; 

N . ad Heten. J. 1. c. 9. (4) L. 2. Ep. 20. Id. I. 6. Ep. 12. Jurat capillos eſſe, quos emit, ſuas 2 nung id, Paule, 
J * 


(2) This Piſtindion of Things favourable and odious is equally uncertain and uſcleſs. The Definitions given them by Goren 
and our Author have no Foundation; tor the Promiſes and Compacts, as well as Privileges, deyolying upon Things taeda 


. , X 5 & hand 
is melior, quam commoda petentis eſt cauſa. Inſtit. Orat. Lib. 7. cap. 4. Pag. 550 
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"IL Upon theſe Diſtinẽtions Grotius bailds the 
following Rules. 


1. In Caſes that are (1) at Odious, Words are to 
je underſtood according to the full Propriety of popular 
Uſe ; and if in popular Uſe there be ſeveral Significati- 


ons of the ſame Word, the large#: is to be talen. Thus 


ſometimes the Maſculine is to be taken for the Com- 
men Gender: as if Leave be given to kill any Game 
in ſuch a Foreſt, except Bucks, under that Name 
(2) Does alſo ought to be comprehended. In ſuch 
Caſes too an indefinite Word is to be taken (3) uni- 
verſally ; as if it be ſtipulated in a Treaty, That 
the Caprives ſhall be return'd on both ſides, it muſt 
be underſtood of all and every one of them. do 
Cicero (a) argues in the aforeſaid Interdict, that the 
Words, From whence a Man bas been ejetted, ought 
to be extended even to him who is hindred from 
coming to his own (4). For this Senſe is not re- 
pugnant to the Nature of the Words; and in Favour 
4 Man ought to be put in Poſſeſſion of his own ; 
for to Diſpoſſeſs is to hinder one from continuing 


F 2 2 


in Poſſeflion (5), but a Man continues in Poſſeſſion 
alcho' he ſometimes goes out upon neceſſary Occa- 
lions. And therefore it is the ſame thing whether 
4 Man actually turns me out of my Houſe, or, 
while I am out upon neceſſary Buſineſs (5), hin- 
ders me from coming in (c). From the Force of 
this Rule it is that, in a doubtful Caſe, if it be a 
Matter of Favour, the Year begun is look'd. upon 
as compleat, where another's Right is not injured 
by it (4). And againſt this did Caligula (e) offend 


in denying thoſe, whoſe Anceſtors had obtain'd 


the I'reedom of Rome for themſelves and their Po- 
{terity, a Title to it, unleſs they were their Sons, 
(6) affirming that Peſterity ought not to be under- 
ſtood beyond that Degree (). Yet I am afraid 
Dido made uſe of too favourable an Interpretation, 


who when ſhe had purchaſed ſo much Ground, as 


ſhe could cover with an Ox's Hide, cut the Hide 
into thin pieces, and ſo ſeiz d upon more Ground 
than ſhe had really bargain'd for (g). By the ſame 
Trick did Ivorus buy as much Land as he could en- 
compaſs with the Hide of a Horſe, which he af- 


»—— — 


innocent, as we may here ſuppoſe, are all indifferent in their Nature, and by Conſequence ought not to be extended or reſtrain- 
ed farther than the Intentions of the Author requises. There are in theſe Definitions Things which do not well agree toge- 
ther: For we ſay, for Example, that what tends to the publick Advantage is favourable, and what contains any Trouble in it 
is odious, for we know, that the Infliction of Puniſhment makes for the publick Ad vantage. There are no Caules favourable or 
odious, for what they have of that Nature proceeds not from the Thing it ſelf, but depends only upon the Intention either of 
the Legiſlator, or Contracters, or Teſtaror. In the Roman Law, for Example, che Liberty of a Servant (ſee the Inſtit. Lib. 1. Tit. s. 
Quibus ex cauſus manumittere non licet, 5. 2.) is a Thing favourable, as alſo the Portion of a Woman, (ſee che Digeſts Lib. 33. Tit. 3. 
De jure Dotium, Leg. 68, 70.) On the contrary, Second Marriages paſs for odious with moſt People, (ſee Neue Juſtinians 2. 
Chap. 2. S. 1.) I have alſo ſaid that this Diſtinction is uſeleſs : Indeed in the Examples alledged by our Author, the Interpretati- 
on which he gives, may either be given independant upon what he believes odious or favourable, or is directly contrary to his 
Rule, Mr. Titius, Obſervat. 428, 429. Sce what ſhall be ſaid in the following Notes. The Author whoſe Opinion I have 
related, follows Mr. Thomaſius in this, none of whoſe Works I had ſeen when I pur out my firſt Edition of this Book; ſee his 
Juriypr, Divin. Lib. 2. Chap. 12, $. 159, Cc, and the Appendix following it, where he defends himſelf againſt the Profeſſor of 
Hamburgh named Vincent Placcius, who had criticized upon what he maintain'd, that he could not give a good Definition of Fa- 
vourable and odious, ; 

BG 1 F687 Mr. Barbewac's NOTES on S. 13, * 3 

(1) That is to ſay, according to Mr. Thoma ſius, ubi ſupra, 5. 173. in Things of a mixt Nature, which are both favourable and 
edious, we muſt add, Provided the favourable moſt prevail. | | „ 

(2) That's true, but that is not becauſe a Thing favouraþle is treated of, but by reaſon of che uſual Signification of the Word 
Cer vis, i. e. a Buck. Mr. Tit ius obſerves very well, That when indeed we ſpeak of a Buck, or any other Creature in the Maſculine 
Gender, which is the more noble, it comprehends the Female as well as the Male, unleſs there be ſome Circumſtance which ſhews 
Plainly t hat we ſpeak of the Male in Oppoſition to the Female. But I am not of the Opinion of that Author, who affirms, That 
according to the Opinion of Grotius and Pufendorf, the Word Buck is only applied to the Males, Becauſe (fays he) this Clauſe, Ex- 
cept the Bucks, imports 4 Change of what before it was wont to ſignify, — sonſe quently includes ſomething Odiout. This Change was 
* _ the wy agreement, and not a Reſtriction added on a ſudden and in the Agreement itſelf, as that is, which is treated 
of in this Example. 6 nerd IN 110 Led . 

(3) This is not becauſe a Thing favourable is treated of, but beeauſe in ordinary Speech theſe indefinite Expreſſions are equi- 

valent co univerfal, unleſs there be orherwiſe ſome Reaſon to reſtrain them, as there is not here. For why is it, that in a Treat 
ot Peace we would keep any Priſoner taken in War? According to the Principles bf Grotius, (as Thomaſius obſerves,) He that 
Paving the greater Number of Priſoners, would exchange them only Man for Man, for otherwiſe it would be a Thing odious, be- 
caule he would give more than the other. This laſt on his part affirms, That, according to the Agreement for Peace, he treated 
Jor the moſt favourable Thing, and ſo the Terms are to be underſtood in rhe moſt 1 Senſe that they are capable of, Thus 
thro* the Contrariety of Reaſons, nothing is determined by rheſe Terms, Favourable and Odiois. Moreover, it ſometimes leads 
us to an Interpretation plainly contrary ro the Senſe of him that fpeaks: As Mr. Thomaſius ſhews by this Example, © Suppoſe 
6145 he) « a Magiſtrare forbids the Carriage of Corn out of his Country, under ſevere benalties, and one carries out Meal.” In 
dals Cafe, according to Grotius's Rule, he that carries out Meal ought, not to be puniſhed ;' for beſides that his former Liberty is 
abriaged, the Prohibition is accompanied with à Paniſhmenr, and ſo a Thing abſolutely od ious is treated of. 

(4) This is determined in the Digeſts, Si autem cum dominus veniret in Xs To armati eum Prohibuerunt, qui invaſerant po- 
ſeſinem. videri eam armis dejecum Lib. 43. Tir. 16. De vi & vi armata Leg. 3.5.8. # | | 

(5) The Words of the Digeſt are, Sive autem rorpore, ſrve animo poſſidens quis dejettus eſt : palam ef, eum vi dejectum videri. 

re que ft quis de agre ſus vet de 'domo proceſſiſſet, nemine ſuorum relicto, mox revertens, probibitus ſit ingredi vel ipſum predium : vet 
n % eum in medio itinere detinuerit & ipſe poſſederit : vi dejectus videatur : ademiſti enim ej poſſeſſionem, quam, animo retinebit et ſi non 
er ibid. Leg. 1. S. 24. Beſides, what our Auchor ſays is ſufficient to ſhew, that we need nor examine whether the Thing 
h ur- of is favourable or not for the Senſe of the Word, drive out, may be proved by other Principles. Mr. Thomaſius lays 
* that all depends upon the Reaſon of the Law; far (adds he) the Roman Law would by it prevent all ways of private Perſons 
: 5 acting one by another. Francis Hotoman nevertheleſs affirnis, Thar Cicerb is a little cavilling in che Buſineſs of Cecina, as 
3 his Notes on that Orator's Harangue before quoted. See Mr. Schultings Diſcourſe, De Furiſpr. A. Tull, Cicero 
() Nothing is more common, than to underſtand by the Word Deſcendants, all thoſe who deſcend in the Right line for ſeveral 
—_ v1thour needing a favourable Conſtruction, t6 extend ir farther than the firſt Degree. And the Determination of rhe 
g an Law is poſitive, as to the Privileges granted à Perſon and his Deſcendants, as appears by the Law quoted by our Author, 
munitates generaliter tribute es jure ut ad poſteros tranſnitterentur, in perpetuum ſuccedentibus durant. Lib. 30. Tit. 6, | 


(a) Orat, pro Cecine, Ce (b) Add, 1.3 | 4 locati | 4) V. Bu 
„ora, N r c) Add. L. 19. f. 2. J. 29. D. loc i, Ce. (d) V. 
bo : Hiſt, Franc. J. 19. P. 39. 185 Suet. c. 38. Cf) aaa L. 1. f. 6.1, 4. D. de jure. immunitat is. Ce) Fuſt. 


W. c. 8. Virz. Fn. J. I. V. 371. Oo Cerda ad 1. U | 
1 N Uu e 


— 


* 
= 
x N 
8 
51 
4 
nv, 
7 
| 7 
1 
* 
1 VY 
W | 
þ - 
z 
| ( 
— 
4 
j 


P 


1 — .de 


— 
- , 
— 
_ * 


— 


—— „c 
2 Sons Ag. 2 


pen ee ee Ae ů ů —·⁵k 
7 ** 


"95. 


TAE 
a - 


. 
1 — 
— * a 


* a7 
6 — — — 

. — 
— _— — 
_ — 

* — 


* 


——_ — — — 
2 _ 8 
2 W * 


” 206. 


I _——_C DS 


—ꝓ—p— x _ A—_—_—_—_—_ 
— — 
. 5 On 

, = 


—— 
4 — — 
2 . 
- — 


310 


Of Interpretation. 


Boox 


terwards cut into ſeveral ſmall Thongs, and en- 
compaſs d Land enough to build a City upon (a). 

2. In a Matter of Favour (7), if he that ſpeaks be 
learned in the Law, or ſpeaks by the Advice of thoſe 
that are, bis Words are to be taken in the moſt compre- 
henſive Signification ; ſo as not only to import as much as 
they do in common Uſe, but to include that Signification 
alſo which is uſed among ft the Lawyers, or which the 
Civil Law has impos d upon them. 

On the other hand; Words ſhall be taken in 4 
ſtricter Senſe than the Propriety requires, if otherwiſe 
Tnjuſtice or an Abſurdity would follow (8). 

4. Altho' it be not abſolutely neceſſary for the avoiding 
Injuſtice, to take the Words in a ſtricter Senſe than their 
Propriety demands, yet if there be a manifeſt (9) Ad- 
vantage in ſuch a Reſtriction, we ought to ſtep at the 
narroweſt Limits of their proper Signification, unleſs Cir- 
cumſt ances perſuade roll + 1 #15 

F. In an Odious Matter a figurative Speech may be 
admitted (to) to avoid a Grievance; thus in a Dona- 
tion, or when a Man recedes from his Right, 
Words, altho' deliver'd at large, are uſually con- 
fin'd to thoſe Things only, which were ſuppos'd 
to be then thought of. And therefore Cicero ar- 
gues right, that (11) tho a Man bequeaths to his 
Wife all the Money he has, yet his Debts are not 
therefore bequeath d unto her; for there is a great 


preſly otherwiſe agreed between them. And th 
a League made for the Defence of a Domini ? 
when the Lord is in Poſſeſſion of it, does ; 
extend to the Recovery of it when he is eje&eq; 


fri 
the 


Sometimes the Odium of the Perſon juſtifies 3 
and almoſt quibbling Interpretation: Thus 
Lady that betray d the Capitol, and had bargainy 
for her Pains to have what the Sabines carried y 
on their left Arms, meaning their Bracelets, wy, 
buried under their Shields (e) (14). ; 
XIV. Orotia applies theſe Rules in a few br. 
amples: As thus, It it demanded, if a Reward h I 
pos d to him that firft gets to the Goal, and two cons i 
together, whether it be due to both or to neither? Indeei 
the f/f, in this Caſe, may ſignify either him wh, 
out- runs all the reſt, or him whom none out:. run: 
And therefore if the Reward was only a Wager be. 
tween the Parties, and both come to the Goal to 
gether, they muſt draw Stakes. And the fans 
holds, if two Spectators, as is uſual, had laid x 
Wager on this or that Man's Head. But if the Re 
ward was propos'd by a third Perſon to encoy. 
rage their Induſtry, then thoſe who come int 
ther ought to divide it, if it be capable of Din. 
ſion; or elſe to enjoy it both together; or, if th 
cannot be, to draw Lots for it, or to run again; 
for 'tis hard that both ſhould be deprived of the 


build 2 
preten 


deal of difference between ready Money, and Reward, becauſe neither was worſe than the 6 — 5 
ſuch as is due upon Bonds. Thus Aurelian, when ther: Beſides, the Rewards of Virtue ought not u 1 g 
he ſet out on his Eaſtern Expedition, promis d the be confined to ſo ſcrict an Interpretation; aul = * 
People Crowns of two pound Weight, if he re- therefore it would be generous in the Patron to — 
turn d Conqueror: And when the People expect- give the whole Reward to each that perform e. M 
ed Crowns of Gold, which Aurelian (b) was nei- qually (57) (1). But what Auguſt as gave the Rob- * 
ther able nor willing to beſtow, he gave them on- ber Coracotra, (who having heard that ſuch a Sum ube ti 
ly Crowns of Bread (c). Nay, tho a Man ex- of Money was laid upon his Head, ſarrender'd Privite 
preſſes himſelf univerſally, if afterwards a particu- himſelf,) proceeded rather from the Greatueß of 5s the 
lar Enumeration follows, the (ra) Law won't allow the Emperor's Soul, than that it was due from BW Conſiſt 
any thing to be made over, but what was particu- him (g). that C 
larly expreſs d. And when one Nation has ſtipu- | | by wh 
lated to ſend another (13) Auxiliary Forces, it is XV. In the Treaty which put an End to the ſe- colo 
ſuppos d that they are to be ſent at the Expence of cond Punick War, there was a Clauſe, That the Cu- of the 
him to whom they are promiſed, unleſs it was ex- thaginians ſhould not wage War, either in Africa, „. joy i 
— — — — — | | — —ä Was, 
, a be ſec 
(7) Bur why ſhould not this have place in a Donation, for Example, which is a Thing odio i jus ind our 
8 The Donor knowing all the Force and Extent of the Terms which he uſes, * —1＋ uſe chem wich Re- om 
iction, unleſs there be ſome probable Reaſon to make us think he had ſomething leſs in his Mind, and in that Caſe dis not be. Laws, 
cauſe a Thing odious or chargeable is treated of, that the Signification of the Terms are reſtrained, but upon the Account of both pt 
= 1 ey 22 was, moſt probably, as * Auger * ſpeaks, a little lower, after Gyotius. Sa preſet 
is and the followin es are nor peculiar to Thi bl obſerv 
with Deliberation. e —— 5 85 favourable, as is eaſy to e. They concern an made 
(9) diu ſays, A manifeſt Equity, or Profit ; and the firſt Word is apparently omitted, either by the Careleſneſs of the Au- — 
thor, or Fault of the Printers. As for the Rule it ſelf, if Equity requires that the Signification of a Word ſhould be reſltained. 
Ix is for that Reaſon, and not becauſe a Thing favourable is treated of. But Profit has no Influence here, farther than tis er 
Py - 1 . 00 3 8 2 procure it. q (1) 
10) Provided, that there be Reaſon to believe, that he that ſpeaks d ject himſelf (2) 
Conſequence, for if he intends ir, why fhould . * — would not ſubject h or others to this chargeable at in 
(11) Ciceros Words are, Non fi Uxori Vir legavit omne argentum quad ſuum eſſet; idcirco que in nominibus fuerunt lege ſons;  _ 
—_ 2 4 ily his bebe 1 — r 2 . tabulis debeatur. Topic. cap. 3. When he ſpeaks of Me . 
ebt, ſo the Senſe of the tor i igni 5 
ture of the Legacies or Gifts themſelves. . 5 "OO eG - _—_— . (1) 
( 13 But then the Enumeration it ſelf ſhews, that he that ſpeaks did not take the univerſal Particle in its full Extent- þa th 
(13) In this Example tis clear, that the Promiſe to ſend Succours, does not contain, according to the ordina Uſe of the 
ea i extended to an Agreement it be ined i xample followin 
ſce why the Author all dges ir aa 8 » unleſs it be explained in other Terms. As for the E 87 2 fo 
(14) See Nr. Buddeus's Diſcourſe entitled, Furiſprudemtie Hiſtori eimen. : hi « Natura & Cen- e 
** Food ns d, Juriſprudent iæ Hiftorice Specimen, 5. 11, &c. among his Selecta Juris Na lay 0 
| Mr. Barbeyrac's NOTE on . 14. : ? 
(x) See Mr. Thomaſuu's Diſcourſe, De Prioritate & Paſterioritate temporis 5 C incerta, which are amongſt thoſe 3! Leipfick, 1 2, 
Chap. 3. where the Queſtion propounded in this 5, and ſeveral other curious ones are handled, 0 


(a) Apud Saxonem Gramm. I. 9. & Polyd. Virg. Hiſt. Angl. I. 5. b) See above in B. 3. c. 5. L 10; and Mr. Barbey5ac 5 ( 
I ft Note upon it. (e) Which were called Siliginei. Panis Siligineus, ui, Noa VP, Fl. agen in Sack c. 88. (a) "_ . 2. 
8938 5 5. p. m. 433. b, (e) Tarpeia. V. Plut. Romulo, & Liu. L. I. c. 11 Y. Liv. l. 25. % 0 Ex 
e j 3 | : : , | = - ap a # * > - * = * * N 
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Of Interpretation. 1 


rica, without Leave of rbe Roman People (4) 
800 th to be arg oh ti an ofnſtrs War 
only, or of a defenſive alſo? Certainly. gnly of an 
offenſive War ; for otherwife that Clauſe” would 
de Orfious, as inconſiſtent with the very Being of 
the State of Carthage. Beſides, tis hard to re- 
trench one's natural Liberty, ſo far as not to per- 
mit him to defend himſelf againſt an Injury (5). 
Nor was it the Deſign of the Romans (1 by this 
Clauſe to expoſe the Carthaginians to the Inſults of 
their Neighbours, or to render them entirely de- 
pendent upon their Arms for Protettion, but only 
ſo to tie them up, as that Arete e 
their Tertitories, or incteaſe' their Strength by 
War. Indeed when the Romans made ſuch a League 
with Antivehs (2), they inſerted this expreſs Clauſe 
(c), That if any Nation, a ain#t' whom Antiochus 2 
theſe Articles in debarred from aging War, ſhquld. ſet 
en bim rg; be ſhould then have Liberty of Warring 
ogainſt them. KT $73 | h 1 1 


XVI. The Ronan, promis d the Carthaginians, that 
Carthage ſhould be a free City: And a little after de- 
manded of them that they would demoliſh it, and 
build another at' a greater Diſtance from the Sea ; 
pretending that the Spot of Ground, upon which 
the City ſtood, was not Carthage (d). Here tho' 
the Freedom which the Romans promis'd,can't be 
underſtood of a full entire Liberty, that having 
already ſuffer d no ſmall Diminution; yer, atleaſt, 
ſo much Liberty ought to be underitood, as that 
they ſhould not be oblig' d, at another's Com- 
mand, to deſtroy their Native Country, and be- 
tke themſelves elſewhere. Indeed Liberty, or a 
Privitege of being govern'd by one's own'Law(r), 
s the Attribute of a People, not of a City, as it 
conſiſts ef Walls and Houſes ; yet ſince it was ſaid 
that Carthage ſhould be free, (not the Carthaginians, 
by which way of ſpeaking the Romans might have 
colour'd over their Cheat,) the natural Meaning 
of the Words intimate, that the People ſhould en- 
joy their Liberty in the City Carthage that then 
was, and alſo that the Buildings themſelves ſhould 
be ſecure. Polybius (e) relates, that the Senate had 
promis'd, that They ſhould have their Liberty, their 
Laws, all their Lands, the full Poſſeſſion of all their Goods, 
both publick and private ; and that. the Carthaginians 
preſently ſuſpected why there was no Mention 
made of the City. But indeed tis evident, that 
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the Romans here were guilty of more than Punick 
„„ ... *_ .. . 
XVII. There are other Conjectutes foundeg 
upon ſomething elſe than the Signification of che 
Words in which the Thing is.expreſs'd, which make 
it neceſſary ſometimes to enlarge, ſometimes, to re- 
ſtrain the Meaning. Yet it is obſervable, that we 
have oftner Reaſon to refrain than to enlarge it. 
For the Want of any one Cauſe js enough to hin- 
der the Effect of a Thing, whereas all muſt ne- 
ceſſarily concur to produce it: Thus, in ſuch Acts 
as create an Obligation, the Meaning mult be re- 
ſtramed, if it appears that any one of the Cauſes 
be abſent, whereas to enlarge it, there muſt be a 
Concurrence of them all. a . 
And this Enlargement is not ſo eaſily admitted 
here, as when I Juſt ng aid, that in a Matter of 
7 rds may bear 15 P55 tho' leſs re- 
ceiv'd Signification, than uſual: For there ( ſince 
the oily uſe 'of Wards is to e one's Mind 
ſuch a Senſe of the Words, not being entirely diſ- 
ſonant to common Uſe, might probably have been 
in the Mind of the Speaker. But the Caſe: before 
us, ſuppoſes us to make Uſe of Conjectures, to 
prove that the Mind of the Speaker. is ſuch as his 
Words won't admit. of, and therefore we ought co 
be very certain of it., 


F 


Nox can a. Law extend to a Caſe, which pro- | 


ceeds upon a Reaſgn only like, that which the Law 
is Thune upon, Er cke Reaſon ought to be exact- 
ly the ſame. Nay even that is not always enough, 
for ſometimes the bare Will of the Legiſlator A 
termines it ſelf at Pleaſure, even againſt or with- 
out Reaſon, and yet is ſufficient to, produce an Ob- 
ligation. N 
To juſtify then ſuch an Enlargement, we ought 
to be ſure that the Reaſon, under which the Caſe 
in Debate comes,. was the (1) only Cauſe and Mo- 
tive that induc'd the Legiſlator to enact the Law; 
and that this Reaſon has been conſider d by him ſo 
generally, as that he would have apply'd it to the 
preſent Caſe, had he foreſeen it, becauſe other- 
wiſe the Law would have been uſeleſs or unjuſt. 
Hither may be referr'd what the Rhetoricians 
ſay about Reaſoning, when a Thing, for which 
there is (2) no Proviſion made by any particular 
Law (f); is inferr'd, by a Parity of Reaſon, from a 
like Caſe which is provided for; or, as Quinctili- 
an has it, When a Thing not written 1 gathered from 


Legat. 35. cep. 4. 


ant man one th 
or ſo as ſome} 
gen- verſe R 


5 Mr. Barbeyrac's NOTES on 5. 15. ä | 
(1) This Reaſon alone hath ſo great Force, that tis not neceſſary to alledge what the Clauſe contains hurtful or odious. 
(2) Si qui ſociorum populi Romani ultro bellum inferent Antiocho, vim vi arcendi jus eſto: dum ne quam urbem aut belli jure teneat, 
ai in amicitiam accipiat. Tit. Liv. Lib. 38. cap. 38. If any of the Allies of the Roman People ſet upon Antiochus, let him have 
Liberty to repel Force by Force, provided he takes no City, either by the Right of War, or by Treaty.“ See alſo Polyb. Excerpiz 


. 


| Mr. Barbeyrac's NOTE on S. 16. 
_ (1) As Nicias and Themiſtocles ſay in Thucyd. Lib. 7. Chap. 14. 
bn them. Ard sg N, & T4 Add. Juſt. Lib. 2. cap. 12. 1. 14. 
Nr. Barbeyrac's NOTES on S. 17. 
e 15 (1) There is no Neceſſity that the Reaſon of the Law ſhould be ſingle, ro authorize the Extent of it, for there is often more 
ing which cauſes Laws to be made, and in one and the ſame Thing ſeveral Ends may be propoſed, either equally, 


Men make up the State, and not Walls and Ships without Men 


\ 


nay be principal, and others ſubordinate. In this Caſe, if he that ſpeaks has equally propounded co himſelf di- 
eaſons, which he had in View, they muſt all be joined in extending it, in ſuch a Manner, as the like Caſe, to which the 


aw may be extended by vertue of one 0 thoſe Reaſons, agrees with all the other. But when there is a principal one, there 


10 Neceſſity 


ſick, Lib. SC Fi 5 $. 90. 
(2) See the Laws quoted above, $.10, Note 8, 


33. c. 30 


00 Ex. Leget, 142. e 


that the Caſe ſhould alſo agree to the other ſubordinate ones, as Mr. Thoma ſius obſerves, Inſtit. Juriſpr. Divins 


| 9 Liv, 1, 30. c. 31. Polyb. I. 18. c. 18. The like Article we find in the Peace which Flaminius gave to King Philip, Liu. 
c) Add. Lity, I. 42. c. 23. 
Cf) Vid, D. J. 1. f. 3: De legib. J. 12, 13, & 27. 


tUu 2 | « Thing 


(4) Vid. Appian, de Bello Libyco. 
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Of Interpretation. 


Book, 


„ 
CHA 


a Thing written : which he illuſtrates by theſe Ex; 
amples. (3) To take a Plough in Pawn is not lau. 
ful, he takes the Plough-ſhare. The Exportation of 
Wool is prohibited, he exports Sheep. He that ſlays 
his Father mu#t be ſew'd up in a Leathern Bag, he has 
lain his Mother. A Man ought not to be dragg'd out 
of his Houſe to Fuſtice; he draggs him out of bis Tent 


a). 

Hither too may be referr'd the Caſe defended 
by Lucian (b); the Law is, Vboſoever kills the Ty- 
rant ſhall be rewarded: A certain Man climbs into the 
Citadel to kill the Tyrant, but miſſing bim, Kills bis 
Son, and leaves the Sword in the Body : The Tyrant 
coming in, and finding his Son ſlain, out of ny alls 
upon the ſame Sword and dies: He that ſlew the 
rant's Son demands the Reward, as the 4 of the 
Tyrant. Eraſmns (c) takes the other fide 
tainly the Reaſon of the Law is for having the Re- 
ward given, not only to him who ſlays the Tyrant 
with his own Hand, but to (4) him alſo who is the 
immediate Occaſion of it (d). Since thete is no 
doubt but the Legiſlator would have decreed the 
Reward to him alſo, had ſuch a Thing come into 
his Mind. | 

The Law ſays, that whoſoever kills his Wife 
ſhall be put to Death ; but a certain Man, being 
willing to get rid of his Wife, and at the ſame time 
to eſcape the Law, kept his Mule three Days with- 
out Water, and the fourth Day pretending to ride 
out for his Diverſion, put his Wife upon the Back 
of the Mule; who as ſoon as he came to the Ri- 
ver, ran eagerly into it, and threw the Woman, 
who periſh'd in the Waters. 

Thus the Brethren of 
that they ſhould be guilty of a leſs Crime in 


2 — — — 


* —— 


throwing him into the Pit, where he muſt die 6 


Hunger, than if they had actually cut his Thrgy ſons; a 


tract; tl 


Quod in parte, idem in toto. Lanas vehere Tarento non licet, oves vexit 


won eff Inſtit. Orat. I. 7. c. 8. 


ſhould 


« Heads, and to have Regard to Equity. 
„Law, but yet come under the Force of it, 


See alſo Leg. 3. . 8. 


(a) Vide D. |. 9. f. 2. ad Leg. Aquil. J. 7. J. >. 


(e). n Licini 
It was ſtipulated between two neighbouring M mould 
tions, when there was no other ſort of Forüfe, verthele 
tions, That ſuch a Place ſhould not be Walled in, bis Crin 
which therefore ought not to be enclos d with h Reaſon 
much as a Pile of Earth, if it evidently appear, che firf 

that the Reaſon why Walls were prohibited, a that no 

to render ic incapable of holding out again himſelf 
Force. | | Law 10 

A Man leaves his Eſtate to Titius, after oh I Meman 

Death of the Child his Wife was then big vit: , * 

He thoughe his Wife had been with Child, burt Will (c) 

y- proves otherwiſe: And therefore Tirias has a fl The 
Title to the Eſtate; for tis evident, that the ge Ine of 

, yet cer- ſon why the Deceas d did not abſolutely make 7; mand 
tins Heir was, becauſe he thought he might im under 

a Child; and therefore had he known tha u cat Ml 
Child would have been born, he would have nay RY <2 

him ſuch without any Condition (Ff) (5). having 

Is would have been too bard, lays Lyſias (8), fo, but noi 
Lawgiver to have crowded into his Law all the Wai „The 

of the ſame Signification, and therefore what be la a Leena, 

pre## of one, he is ſuppos d to have underſtood of all th of pro 

ref, Thus the Law, in Exod. xxi. 33. is right Harlot 
extended to every tame Animal, and the Wat whoſe 

Pit to every Ditch (6). | The 
XVIII Beſides, it is of great Uſe to exlor: th down 
Meaning, ſo as to leave no Room for any ſon d that 4 
Cavils, and fo to prevent (1) the Quirks, thi buildir 
crafty deſigning Men have found out to eve the Wi 

; Law (b). | Of theſe Cheats the Roman Lawyers 2 1 
Foſoph vainly thought, =p four ſorts ; one by a Commutation of (i _ 

ings, another by a Commutati . l 

55, * utation of (i) pet be pul 

hs 25 : : We do 
1 fobt, « 

(3) Quinfilian's Words are, Mic ſtatus | Syllogiſmi] ducit ex eo, quod ſcriptum eſt, id quod incert . iam rdfiocind- The 
tiene colbgitur, ratiocinat iuus dicitur —— Quod in of idem in parte : Aratrum mud 8 Kana. a — 

Majoris pugnæ eft ex ſcripto ducere gui [criptun 

(4) As Seneca expreſſes it, Herc. Oet ao, u. 855, 860, Quicquid in mortem trahit Telum eſt ab ills, i (4) 

« 1 ſufficient. But we ought to obſerve, thar to a moral Imputation, it is not ſackelen; 1 858 49 
be, by Accident, the Cauſe of what happens, as Eraſmus very well proves, and it may have place here. See Mr. Th Lib, 1 
maſus's Inflis, Juriſprud. D. vin. Lib. 2. Chap. 12. f. $6, $9. and what I have ſaid above at Lib, 1. Chap. 8. 5. Note 4 no gre 

(s) Seneca's Words are, Scriptum Legis anguſtum ef, interpretatio diffuſa eſt : quedam vers tam manifeſta Tons ut mln cautiv that ca 
nem de ſiderent. . Fenec. Controv. 27. See Lyſine, Orat. 10. contra Theomneſt , 2. cap. 2. and Libanius Declam. 31. , 

(6) Quinctilian's Words are, Nulla tanta providentia potuit eſſe eorum, qui leges componebant, ut omnes ſpecies criminum cumplelle- (1) 
rentur. Nam dy ſemper caventes Nequitia viciſſet; Jus ita multiplex atque diffuſum eſſet, ut pro ne Rect Lib. 2, 
runt ergo, ut rerum genera compleFerentur, & ſpettarent ipſam Aquitatem. Multa ergo invenientur frequenter que Legum verbis un (2) 
teneantur, ſed ipſa vi Cy poſteſtate teneantur. Quinctil. Declam. 331. © It was impoſſible for thoſe that make Laws, to provide pat- « For 
« ticularly againſt all ſorts of Crimes: For, after all their Care, Knavery would find out Evaſions; and the Law would be ſo wo. ved, 
« luminous and confuſed, that inſtead of Uncertainty we ſhould lie in entire Ignorance. They therefore took care to have general © Ince 

And therefore we frequently find Things, which are not expreſt in the Letter of the « nal 
See alſo Cicero De Invent. Lib. 2. Chap. 42, and Orat. pro Cæcina 118. © (ters 

« ſupp 

Mr. Barbeyrac's NOTES on &. 18. ver 

(1) The Digeſts ſpeak, Contra Legem facit, qui id facit, quod Lex prohibet : in fraudem ver), qui, ſalvis verbis Legis, ſeatentt wy = 
am ejus circumvent. Frans enim Legi fit, ubi, quod freri noluit, fieri autem non vetuit, id fit : os quod diſftat zn am ſiaroias veral! 
i. e. diftum a ſentenria ; hoc diſtat aus ab eo, quod contra Legem fit. Digeſt. Lib. 1. Tit. 3. De legibus Te. Leg. 29, 30. 

(2) The Digeſts enact, Sed ſi fraus ſit Senatuſconſulto { Macedoniano] adhibita, pats frumento, vel vino, vel oles mutus dato, 4 (a) 
his diſtraci is ffuctibus uteretur pecuuia, ſubveniendum eſt Filiofamilias. Digeſt. Lib. 13. Tit. 6. De Senatuſconſ Macedin. Leg · 7+ $.% _— 
. * . | ; : rick 

(3) See the Digeſts, Lib. 24. Tit. 1. De donationibus inter virum & uxorem, Leg. 5. and Lib: 35. cap. 7. — 

"5 * cellini 

: () In Declam. inſcribit rannici Eit. Aſt» (b) $ 

(c) In the Anſwer which he has made to Lucian's b Tom, 1. 1 _ e 2 22 whether 5 not on 
bill him your (elf, or afford the Cauſe of bis Death? ibid. (e) Joſeph: Archer, Jud. J. 2. c. 3. Gch. Xxxviti. 21, 22. (f) Adi. 1. . their 
t. 2. 1.28, DB de inoff. reſt. In a Law many Things are excepted, thigh not expreſt; the Letter is narrow, but the Meaning extenſive 3 of Fi; 
but ſame Things are ſo plain as to need no Except ions, M. Senec. J. 4. contr. 27. What ? was this provided for by the Letter? BY ® Ge, 

Means ? Upon what therefore do we proceed? The Deſign. Which could ir be apprehended without Speaking, there would be 1 need 0 49 7 

Words, but becauſe it cannot, Words were found out, not to hinder, but to declare the Deſign, Cic. pro Cacin, c. 18. Every thine" mene 

not expreſt in Writing, but ſome are evidently ſuppoſed g be tacitly excepted, Id. de Invent, * c. 42. Lyſias, Orat. 10. c. 2. contt — 

| arc 


Theomneſt. (e) orat. 1. contr. Theom. 


(h) As al/s to anſwer any Cavils whatſoever, Vide 1. 29. J. 30. P. de leg. up! 


ſupr. & D. L. to. f. 3. J. 19. ad exhibend, & Lib. 3%, f. 1. J. 75. 


Jul. de adult. 


D. de condit, & demonſtrat, & J. 48. f. 5. , 33. J. b.. oh 
{ons 
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ſons; a third by Commutation of the (4) Con- bad the Clergy the Uſe of Mules, but they plead- 
tract the laſt in the Way of (5) Contracting () ed their Privileges; upon which the King com- 
Licinins Srolo (b) having made a Law that no one manded all the Smiths, upon pain of Death, not 


C Gould poſſeſs above 500 Acres, he himſelf, ne- to ſhoe any Mule; and ſo the Clergy quitted them 


vertheleſs, purchaſed a Thouſand, and to palliate of their own Accord (5). 


nis Crime, made over half to his Son: For which Tiberims, becauſe it was eſteem'd unlawful to 


Reaſon he was accus'd by Popilixe Lena, and was ſtrangle Virgins, order'd them firſt to be defiled by 
the firſt that fell by his own Law: teaching us the Executioner, and then to be ſtrangled (3). The 
that no Man ought to preſcribe to others but what Corinthians were forbidden by the Law to give a- 
himſelf is willing to perform. By tbe Voconian way their Ships, and therefore they ſold them to 
Taw no Man can bequeath above half his Goods to 4 the Atbenians for five Drachms a piece (&). 
Wiman ; and therefore when a certain Man bad made By a Decree of the Senate, no Slave could be 
% Women joint Heirs, bis Relations impleaded the Evidence againſt his Maſter, and therefore Tibe- 
Will (c). , rim, a Crafty Evader of the Law, gave each of 
The Rhodan, had a Right to Tribute from the the Slaves their Liberty, that he might make uſe 
ine of Pharos, but when the Receivers came to de- of them againſt Libo, without breaking the Decree 
mand it, the Queen of the Place detain'd them of the Senate (I). 
under ſome Pretence of Ceremony, till ſhe had Tiridates refas d to lay aſide his Sword at Nero's 
caſt Moles into the Sea, and join d Pharos to the Command, but put a Lock upon his Scabbard (). 
Continent : and then ſhe drove them away, as Robert Carncraſſe a wealthy Scotebman, bought his 
taving Commiſſion to levy Taxes upon Iſlands, Preferment of the King, who then wanted Mo- 
but not upon the Continent (4). | ney ; and yet by a Trick eluded the Law againſt 
The Athenians, when a certain Harlot, by Name Simony; for he laid a great Wager with the King, 
Liæna, i, e. Lionefs, had lain the Tyrant, for fear that His Majeſty would not give him ſuch a Pre- 
of prophaning the Temple with the Statue of a ferment (=). | 
Harlot, they erected the Effigies of the Animal In the Reign of Philip II. of France, the Biſhop 
whoſe Name ſhe bare (e). of Beawvass hy nes: in the Field againſt Ocho IV; 
The Rhodians becauſe it was unlawful to pull but to avoid ſhedding Blood, he fought with 2 
down a N did therefore hide the Trophy, Club, not a Sword : But did ſuch a Guibble ex- 
that Artemiſia had erected to their Diſgrace, by cuſe the Prelate, or rather aggravate his Guilt (o)? 
building a Houſe over it (f). XIX. But ſometimes the Meaning of the Words 
When the Spartans demanded to have the Athe- are to be reſtrained, and although Genera! Terms be 
nan Decree, which hindred the Megarenſes from made uſe of, yet they ought to be taken with ſome 
tnding with them, aboliſh'd: and Pericles objected Exception or Limitation (1); either, x, Becauſe 
that the Law forbad any Decree of the People ro of ſome Original Defect in the Will of the Speak- 
be pull'd down; one of the Commiſſioners reply d, er; or, 24ly, (2) Becauſe of ſome Accident which 
We do not deſire you to pull it down, but to turn it out of happens inconſiſtent with his Deſign. | 
ſebt, and that none of your Laws forbid (g). An Original Defe& is in the Will; Firſt, 
The King of Portugal, for certain Reaſons, for- en an Abſurdity proceeds from it: For no Man in 


- 
n _—_ 2 * i 8 


— — 


- (4) The Digeſts ſay, Julianus, minoris factam venditionem nullius eſſe moment i ait. Digeſt. ibid. $.5. See Chap. 2. S. 10. 
oe 1. 


5) The Digeſts are, Si quum eſſem tibi contracturus, mulier intervenerit, ut cum ipſa potins contraham : videtur interceſſiſſe. Digeſt. 
Lib. 15. Tit. 1, De Senatuſconſ. Velleian. Leg. 8. Mr. Thomaſius, Inſtit. Juriſpr. Divin. Lib. 2. Chap. 12. 102. ſays, There is 
no great Difference between the laſt ſort of Fraud and the preceeding. He obferves alſo, that there are ſome ſorts of Frauds, 
that can't be reduced to cither of theſe Kinds, 

Mr. Barbeyrac's NOTES on $; 19. 

( 1) 2 Words are, Non ergo omnia ſcriptis, ſed quedam, que perſpicua ſunt, taeitis exceptionibus caveri. Cicero de Inventione, 

10. 2, Cap. 47. 

(2) Mr. Thomafius, Inſtit. Furiſpr. Divin, Lib. 2. Cap. 12. $. 104, 105. finds fault with this Diviſion, as neither exact, nor juſt 
kor, lays he, every Interpretation ought to be made according to what the Perſon, who ſpeaks the Words, willed and intend- 
«ed, ar the Time when he ſpake or wrote them; and not before or after: And ſo ic can never lawfully be founded upon the 
7 Inconſiſtence of a Caſe which has happened after the Will of the Legiſlator or Contractors, thro any Oppoſition, or Origi- 
dal Defect in the Will. Moreover, Terms are ordinarily reſtrained, becauſe we preſume, chat the Lawgiver or the Contra- 
5 cters have ſpoken no more than what was in their Mind, and never thought of the Caſe treated of. that a Reſtriction 
8 ſuppoſes always a Cafe happened ſince, which is not agreeable with the Will of him, whoſe Words we examine. Conſe- 
ently no Man can ſee how the Original Defe& of a Will can be oppoſed to the Inconfiſtency of a Caſe, which happened 

afterwards by the Will of the Lawgiver or Contracters. See alſo Mr. Tit iu on Phfendorf, Obſerv. 438. where he obſerves ſe- 
veral Defects in this Diviſion of Grotius, which our Author has carefully followed. 


AQ L.8. .. 14. D. ad SCtum Velei. (b) Val. Max. 1.8. c. 6. ſ.3+ Idem refert Plin. I. 18. c.3. (e) Quinctil. Decl. 264. 
| — * circa eludendam legem Papiam Poppæam memorat. Suet. Auguſt. c. 34. & Tib. c. 35. in fin. & Tacit. An. XV. 19. The 
Eft: that the Romans uſed to let fall the private Sacrifices, which otherwiſe would paſs over to the Heir, as an Incumbrance, with the 
1 7 *, Salmaſius gives an Account of, ad Plauti Bacchi, Ad. 4. Scene 9. voce coemptionalem ſenem. (4) Amm. Mar- 
(6) Sur 1. 22. c. 16, (e) Laan. de falſa rel. c. 20. (f) Vieruu. de Architect. I. 2. c. 8. (2) Plut. Pericle. 
und Upitius, who bad been againſt the Law to reſtore the Baniſh'd Citizens, baving afterwards changed his Mind, was fer it, but would 
thew 't was the ſame Law he was before againſt ; for he was not for the Return of the Baniſh'd, but of Thoſe who were forced from 

Country: As if the Controverſy had been what Name they ought to have been called by, or as if all, who were forbidden the Uſe 


4 4 and Water, did not come under the Denomination of Baniſh'd. Auctor. ad Herenn. 1 2. c. 28. (i) Vide Tacit. Ann. 5. 
15 . Tiberjo, c. 61. (.) Herod. Erato, p. 230. Edit. H. Steph. Add. L. 44. f. 7. I. 34. D. de obligat. & Action. 
MA * Aan. 2. cap. 30. Though Dio aſcribes the Trick to Auguſtus, lib. 55. Critias uſed a more impudent Cavil againſt Thera- 
8 Xen. Gr. rer. I. 2. . 275. Edit. H. Steph. It was a poor Trick to awid the Name of Aleatores, which was branded by the 
— * Call themſelves Teſſeratii; between which there is much the ſame Difference, as between a Thief and a Robber; as Amm. 
Nos? 9 b. 28. c. 9. (m) Xiphilin, Epit. Din, (n) Buchan. rer. Scot. J. 14. (0) Buſfier's Hit. 

his 
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his Wits can be ſuppoſed to will Abſurdities? And 
I am miſtaken; if upon this Principle, that noted 
Diſpute between Protagoras and Euathlei la may 
not be decided; for altho' they agreed in general 
Terms, that the Maſter ſhould have no Right to 
his Reward till the Scholar had gain d a Cauſe: 
Yet when the Maſter had ſued for his Reward, 
and the Judges had given Sentence in Favour of 
him, the Scholar ought, by no means, to have 
defended himſelf by that Exception: Fot when 
they enter'd into Contract that was not thought 
of : And it is abſurd for any one to make ſuch a 
Pad as ſhould cut him of from any Poflibility of 
obtaining what might be due to him by it. Some- 
thing akin to this is that which they tell of Arif+- 
der, who had promis'd a Peny to him that ſhould 
tell him the Truth: To whom ſays a Sophiſt, Tow 
will not give me the Peny. What muſt Ariſtides do in 
this Caſe? If he gives it, he gives it co one that 
did not tell the Truth; but if he does not give it, 
he refuſes it to one that did. In ſuch Cafes as 
theſe, that Rule of the Civilians ought tò be ap- 
.ply'd ; that In 4 general Diſcourſe the Perſon of the 
Speaker is always excepted. And therefore Epimeni- 
des the Cretan cannot be prov'd a Lyar from his 
own Saying, Kgire d Jeb, \the' Cretans are al- 
-whys Lyars (h). Nor can approve of that of Lu- 
erin (ct Sf 2m. „%% 1 0 
5 ö 12 on 90 
Denique, nil (ciri ſi quis putat, id quoque neſcit 
An ears 0 cum ſe nil ſcire rg 
He that ſays, Nothing can be known, o'erthrows 


His own Opinion, for he nothing knows, 
So knows not that — Mr. Creech. 


For he that ſays, Nothing tan be known (4), profeſ- 


ſes himſelf to know this one Thing, That nothing 
can be known (d). In the Schools we have' this Ex- 
ample of an Inconſiſtency (e), A Man dream d that 
there was no Credit to be given to Dreams. Now 
whatever Genius had infus'd this Dream into him 
deſign'd ſo much Credit ſhould be given to this, as 
that none ſhould be given to any other (7). 


Reuſbn of the Law. be Med, of If AVe be gms 


C. 


added that Alrbbugb in the Law wo" Pt FAR 
exciſed yet ir 11h Be Under ftcod of 6 c vi 5 
ee f been? "Childrin ; ind re F 
ſhout# lay ſuch an Obligution bon „ E af N 
not come under the Penalty vf the Law. Por che py 
ſon of the Law Was, left the (7) Patron. on 
Covetouſneſs, ſhould put a ſtop to Propygy 
on ; which Reaſon, in the Caſe of.an Fund 

Suat: „r en anne 


ceaſes. 09 7 


But, Thirdly, the Will is origitially defeat 
there be a Def In the i origi Fr { 
de ol a larger PYene: Thus, it an fla 
given to a Man and his Heirs Male, His GraniG 
by his Daughter are not ſuppoſed to be en 
it ; = — —_—_— my a Settlement interp, 
which plainly excludes Women, and che 
dants of them. ö Nhe Pele 
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> RS to the Second Head Grotius temat 
(g), That under the Reaſon may be comprebended a 
Things — - 70 rip Exiſt, but are conſiler (i 
a moral Poſſibility only; aud ben thu hat 
* — "5 2 ee en 
Meaning is, that a Covenant wher: 
Parties had a coral Reaſon in View hay 
the avoiding Danger, or an Inconvenience does 
not only hold good in thoſe Caſts where ſack lo 
condeniencies would have follow'd; but in thoſe 
alſo where they may probably be fulpedked : For 
Inſtance, ſhould two Nations enter into 2 Tre: 
ty that no Army or Fleet ſhould paſs within fuch 
Limits, altho the Reaſon of this Article be, that 
one ſhould not actually do the other any Harm, 
yet it won't be lawful to ſend an Army or a Fleet 
thither, although there be no Deſign of injuring 
the other. And thus, if the Law forbids that 4+ 


: AG | 
Beſides, Secondly, The Will is thought to be ori- ny one ſhould walk the streets with Torches; G 
ginally defective (5), When the Reaſon ceaſes, , which tho the Reaſon of the Law be to prevent any Miſ- ching 
alone fully and efficaciouſly moved the Will ; for if the chief from them, yet it would bè no Excuſe for 2 (1 
— — — — - — * , 
(4) Very well: Bur if he has any good Reaſon why he believes that he knows nothing, he | Reaſon 
to prove, that there are other Things which he may know, and conſequently. tis falſe, * — 4A one's Fra 9 


- (s) Here again, according to Mr. Tbamaſius, we muſt diſtinguiſh, it there be one or more Reaſons, how it might happen, that 
the Legiſlator or ContraQers could have more Things in View, and it, ſuppoſing he had ſeveral Reaſons he hae ſpeaks, had Re- 
gard ro them on the tame Account or no. If divers Reaſons had an equal Force upon his Mind, ſo that one alone is neglefted, 
we may reſtrain the Terms in which the Law or Bargain is conceived. : But if there be one principal Reafon, ſo long 45 that i 
in force, tis of no Importance, that one or ſeveral ſubordinate Reaſons may be offered to make it defeRive. a Reſtriction cal 
have no place for that Reaſon only, but on the contrary, as ſoon as that Rea ſon ceaſes, all the other loſe their Force. There i 
another Exception alſo, which makes a ſecond, Head, from whence ſome infer a Neceſſity of reſtraining the Terms, which of 
themſelves extend to one certain Cafe, (beſides what the Author, after Grotius, ſpeaks of in the following 5, an above, 8. 10.) 
which is this, That tis not ſufficient that the Reaſon of the Law ceaſes in certain Caſes, which happen ver 1 but it muſt be 
of that Nature as to happen otten. For Example, the Reaſon why a Child, who is not yet of Age, can't bes -5d Witneſs, is be- 
cauſe he is not in a Condition to d iſpoſe of his Goods with Diſcretion and ſound judgment. I therefore Fete be any Child, 
whoſe Judgment is above his Age of Minority, which is a Prodigy, the Will of ſuch a Child is nevertheleſs null, according to 
the general Law. See Mr. Thomaſius, ubi ſupra, $153, 154, and what I have ſaid in my Treatiſe of Games, Lib. 3, Chap 9+ $3 
(6) The Digeſts thus ſpeak, Quamvis nulla perſona Lege excipiatur, tamen intelligendim eſt, de his Legem ſentire, qui liberos tollere 


poſſunt, It aque- ſi caſtratum Libertum jurejurando quis adegerit, dicendum eſt, non puniri patronum hic le igeſt. Lib. 37. Tit. 14 
De jure Patrenatus, Leg. 6. 8 2. , ages, ark. ge, Digeſt, Lib. 37 


(7) Thus, if a Freeman dies without. Children, all his Goods, or ar leaſt a part, return to his Patron im whoſe Slave he was, 
for lo the Word Patronus ſigniſies. Sec Inſtit. Lib. 3. Tit. 8. be ſucceſſione Libertorum. N 


(a) Apud Gellium, J. 8. c. 10. Dig. Laert. I. 9. Apul, Florid. I. 3. Serxt. Emp. adverſus Math. J. 2. 5) See Titus I. 12 
(CL. 4. v. 471, 472. (4) He atts abſmdly, who ſays, He is ſilent ; for by ſaying, He is ſilent, he 1 F ſilent ; 4 
deſtroys his own Aſſertion, Apul. Apol. p 529, Edit, in ſum Delph. (e) Latant. J. 3. c. 6. 1 (f) So in t 
Example propos*'d by Gellius, bo. c. 16. this Reſtrifion ought to be made, That the Law may not deprive Braye Men of cheir Reward. 

| (0 Le 2. . 16, . 25. | | MM 
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Of Interpretation. | 315 


Man to ſay that he would uſe them ſo carefully 
2s to do no Harm with them (7). a 

Tis alſo a Queſtion, whether Promiſes carry 
this tacit Condition along with them, That Things 
continue in the ſame Poſture that they are? Which in 
ral is denied ; for ſince this Condition is Odi- 
aw: (2), as being apt to render the Act null, it ought 
not eaſily to be preſum'd, if it be not actually ad- 
ded; unleſs it appears plainly that the preſent po- 
fure of Affairs was included in that one only Rea- 
which we have been talking of. For thus, we 
frequently read in Hiſtory, that Ambaſſadors have 

return'd home without opening their Commiſſion, 
upon ſuch Revolutions, amongſt thoſe to whom 
they were ſent, as may be preſum'd to make void 
the whole Reaſon of their Embaſly (a). 

XXI. 2. That an Accident is inconſiſtent with 
the Deſign of the Perſon, may be made to appear; 
either, Firſt, From Natural Reaſon; or, Secondly, 
From ſome Sign of the Will. 

In order to make this Diſcovery from Natural 
Reaſon, Ariſtotle (b) thinks that the Underſtanding 
ought to be endued with a true Senſe of Equity, and the 

ill with an hearty Inclination to judge according to E- 
guity (e). And he rightly defines (1) Equity to be a 


Its being too univerſal. Or, in other Words, A dextrows 
Interpretation of the Law, ſhewing that ſuch a particular 
Caſe (2) ought not to be brought under it, becauſe an Ab- 
ſurdity would follow : Which may all be apply'd to 
Will: and Pa#s, mutatis mutandis. And here Grotias 
(4) well obſerves, that Equity has no Place in the 
Law of Nature, ſince that Law does not ſpeak 
more univerſally than the Nature of Things re- 
quires. But yet that the Law of Nature, not as it 
z in it ſelf, but as ic is (3) generally expreſt by 
Men, may want the Aſſiſtance of an Equitable In- 
terpretation : for Inſtance, when that Law ſays, 
that Every Man ought to have his own ; we muſt in 
Equity qualify it with this Condition, that He be 
in bis Senſes, and that no ſuperior Right interpoſes. 
For ſince, in Laws eſpecially, all Caſes cannot be 


*» 


Correction of the Law, where it is deficient, by reaſon of 


foreſeen, or by reaſon of their infinite Variety ex- 
preſt (e) (F); it is therefore neceſſary for them, 
whoſe Duty it is to apply particular Caſes to the 
general Decrees of the Law, to have a Liberty of 
— wore Ya asare ſo peculiarly circumſtantiated, 
that the Legiſlator himſelf would have excepted 
them, had he been preſent, or had he foreſeen 
ſuch Caſes (g). 


There is an Example in Cicero; it was a Law 


_ the Rhodians, that if any Ship of Strength 


ſhould be found in the Haven, it ſhould be confiſ- 
cated. A great Storm, notwithſtanding all the 
Seamen could do, drives a certain Ship into the 
Rhodians Haven: the Queſtor ſeizes upon it, and 
the Owner pleads, from the Reaſon of the Thing, 


that it onght not to be confiſcated. Again, 


The Law (4) forbids the Gates to be opened at 
Night, in Time of War; nevertheleſs a Man opens 
them and receixes in ſome Allies, who, if they had 
been kept out, would have been cut in pieces by 
the Enemy, which was encamp'd hard by (5). 

However this Liberty muſt not be indulged too 
far, leſt any one ſhould raſhly make himſelt Jud 
of the Legiſlator's Deſign ; for ſometimes he Wills 
and Commands that the very Letter of the Law 
ſhould be put in Execution. And therefore we 
ought to have Reaſon very evidently of our ſide, 
when we act counter to it; as we certainly have, 
when we find that the preciſe adhering to the Let- 
ter is unlawful, c. e. repugnant to the Law of Gon 
or Nature : For to ſuch, no Man can be oblig'd ; 
indeed no Man in his Senſes can be preſum'd wil- 
ling to oblige another to it (5). | 

ometimes Equity is taken in another Senſe, as 
when any Cauſe is ſaid to have the Benefit of E- 
wity, or the Rigour of the Law is allow'd to be 
oftned in Favour of the Criminal; for even pri- 
vate Men are ſaid to have Recourſe to Equity, 
when they don't ſo rigidly inſiſt upon their Right 
again} their Adverſaries, but remit ſomething of 
t. 


Laſtly, Cauſes are ſometimes ſaid to be left to 


De Jure Belli & Pacis. 


| Mr. Barbeyrac's NOTES on . 20: 
(t) See another Example of this Author's mentioning, Lib. 7. Chap. 6. S. 11, following. 
(2) 'Tis not becauſe the Condition is odious, but becauſe, if we ſu 
thing which may be relied upon ordinarily with ſome Certainty. 
Mr. Barbeyrac's NOTES on S. 21. 
(1) His Words are, Kai d amy » ee i q; 6Hees, ia, vour, N i it 73 e- Ubi ſupra, Lib.s. Cap:143 
dee his Magn. Moral. Lib. 2. Cap. 1, 2. And a little Treatiſe of Grotins, De quit ate, at the end of the laſt Editions of his Book 


*— 


ppoſe it included, in every Engagement, there is ſtill ſome: 


{on (2) 1 or an Interpretation according to Equity, hath a place in being extended, as well as reſtrained. And here we 


May apply in general, the Saying of an ancient Poet. 
— — E——_— — KA 6 

O. vouer c ei, 5h gay 735 vous 
ala argiCos, cxopdrris wor Gaivs]aus 


Ta af ler are xαnον Ber og v · 
(3) The Author, ro! Miſtake, fays f 
tion of 1705, 


(4) 


b. 2. Cap. 42. See alſo Cap. 32+ 


beri non unt 
yers lay allo or. Log 12. & 1. W 


Anium, que d majoribu 


d. k 
ae t. 2. de furtis Leg. 61. ſ. 5. 


obſ 1. f. 3. Leg. 3,4, 5, 6, 10, 11, 12, 13. D. de leg. 


eving of the Lay à Rreach againſt the chief Laws of Natute. Add. V. Aar. I. 3. e. 7. 5. l. e. 8. n. % ͤ 


Laws are a fine Thing without Contradiction; 


Bur he that will apply himſelf nicely to the Letter of the Laws, 
Seems to me a Sycophanr or Caviller, | 


What is good, is better than the Law. 
ere, minus, for, nimis, but it may be a Fault in che print ing, tho it remains in the laſt 


In quo geneye (fays Tully ) non fimplex volunt as ſcriptoris oſtenditur, que in omne tempus, Er in omne factum idem valeat : ſed ex 
Yuodem fatto aut eventu, ad tempus interpretanda dicitur . Ut in eum, 


ui 
De 33 auxilia quædem in oppidum recepit, ne ab hoſtibus opprimerentur, k faris eſſent, quod prope muros hoſtes caſtra haberens. 
+ LI.) : 


cum Lex ayerirj portas nou vetaret, aperuit quo- 


(s) So the Digeſts again, Quod quidem perquam durum eff : (ed ita Lex ſcripta eff. Lib. 40. Tit. 9. Qui & d quibus manumifſſt li- 

pn hien is very hard, but ſo 12 a eg, See — Wiſogot hor. Lib. 2. Tit. 1. Chap. 12. The Law- 

can't always know the Reaſons for which Laws are made, nor ought we always to enquire after them, Non 

s conſtienta ſunt, ratio reddi poteſt: & ideo rationes eorum, que conſlituuntur, inguiri non oportet, alioquin multa 

oy We certa ſunt, ſubvertuntur. Digeſt. Lib. 1. Tit. 3. De Legibns, c. Leg. 20, 21. See Mr. Noodt's Obſervations, Lib. 1. Chap. 2. 

Mr. Le Clerc's Reflections upon it, in his Biblioth. Choiſie, Tom. 1 1. 5. 222. 

(a) Vide Tac, Hiſt. L. 2. ab init. Where Titus upon Galba's Death returns back. 

(4) Ad Campanells Pol. 

00 bur to be done, is as difficult as to know all future Things. 
the vide L. 


(b) Nicom. J. 8. c. 10. 2 (c) Vide 
(e) Xen. Hipparch. To commit to Writing every thing 
See above, Section 17, towards the End. 

(h) Grot: ad Heſt. c. 4,15, Circumſtances are ſuch as render 


Equity, 
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Of Interpretation. 


. B O00 K V. 


Equity, when the Civil Law takes no Cognizance 
0 


them, or when the Nicety of the Law is not 
regarded, but the Thing is left to the Arbitrage of 
honeſt Men. | ET 
XXII. Moreover, a General Law ought to be 
+r/ſtraind ; if, altho' it be not abſolutely unlawful 
to ſtick to the Letter, yet upon weighing. the 
Thing in Candour and Prudence, it appears to be 
too grievous and burthenſome, either jn Reſpect 
of the Condition of human Nature abſolutely con- 
ſider'd, or in Regard of the Perſon and Thing in 
Debate, compar'd with the End of it. For ſome 
Things ſeem intolerable to Mankind in general, 
others to ſome certain Perſons: ſome Bulineſs is 
ſuch, as to take much Pains about it would be Fol- 
ly. And an Exception againſt tlioſe is ſtill the more 
reaſonable, if the Law be not only poſitive, and 
the Matter of it ſuch, as makes it probable, that 
the Legiſlator would not, at the great Inconyeni- 
ence of the Party, demand the Obſervance, of it; 
but alſo if the Neglect of it does not tend to the 
Diſhonour and Contempt of the Authority; that 
enacted it. (a) | "Mai 4 

And therefore, without doubt tis a fooliſh, piece 
of Superſtition in the Aby/ſines, ſo to weaken them- 


ſelves by Faſting in Lent, as, for want of Strength 


and Courage, not to be able to reſiſt the Inroads 
of their Enemies ; inſomuch that their Country 
has ſometimes been over-run at that Time without 
Reſiſtance (5). WG . 
Thus a Man that lends a Thing for a certain 
Time may demand it back before the Time ex- 
pired, if in- the mean while he happens to be in 
great Want of it himſelf ; for by the Nature of ſuch 
2 beneficial AF no Man can be preſum'd willing to 
oblige himſelf to his great Inconvenience. 
So if a Prince has promis d to aſſiſt his Ally with 
Forces, he may be lawfully excuſed, as long as he 
Is in Danger at home, and wants thoſe Forces for 
nis own Defence: For ſince every Prince is, in 
the firſt place, oblig'd to prote& his own People, 
all the Promiſes, which he makes to Foreigners, 
are underſtood to extend no farther than the Safety 
of his own Kingdom admits. Er no 
And thus a Grant of Immunity from Taxes and 


Tribute, ought to be underſtood of ordinary An- 


mual Taxes only, not of thoſe extraordinary Sub- 
ſidies, which the urgent Neceſſity of Affairs may 


—_— 


down theſe, $99 


require, and which the Publick can't ſubſiſt with. 
out. From hence it appears, that Cicero (c) is tao 


free in ſaying, that ſuch Promiſes are not to be le, ,, 


are uſeleſs to the Perſons to vb] they are made; my 


they be leſs beneficial to him, than prejudicial to delle, 
For whether a Thing be uſeful or not to the Pe 
to whom it is promiſed (1), it is not always for the 


Perſon promiling to judge; unleſs he has Authors 
ty, over him, or has him plac'd under his Cay 
Nor is any Prejudice or Burthen redounding toy 
Perſon promiſing, ſufficient to releaſe him fran 
his Promiſe (for the Performance of every fx 
Promiſe has ſome Burthen going along with 10 


but ſuch and ſo much as, according to the Nature 


of the Act, ought in reaſon to be: preſum d, es 
cepted. As in the Example brought by Cicero (4) 
HF you had promiſed: to appear immediately as Adviat 


fer another, and in the mean time your Son falls dans 


rouſly ill, it would not be g Breach of Duty not to yrs 


form what you have promis'd (e). 


XXIII. But, Secondly, There are alſo ſome Signs 


of che Will from whence it may be certainly col 


lected, that a Caſe ought to be excepted from the 
general Expreſſions of the Law; as when tie 
Words of the Legiſlator in another place, though 


not directly oppoſite to the Law now ſuppoſed to 


be before us, (tor that would be a Contradittion) 
yet by ſome peculiar Incident and unexpected B. 
vent of Things, happen to oppoſe it in the pre 
ſent Caſe: or, which amounts to the ſame Thing, 
when there are two different Laws, which dont 
interfere, and which. eaſily may and ought to be 
obſerved. at different Times, but can't both 
them be ſatisfied, when by ſome Chance they call 
for our Obedience at the ſame-Inſtant-(Ff) : Inthi 
Caſe, we muſt obſerve ſome certain Rules to lou 
which Law or Pact ought to give place to the & 
ther, where both cannot be fulfilled. - Grotiw ays 

| LED 60 3:00 
I. That which. is only permitted gives mp 
that which is commanded 40 1). For a Pemifion 
includes a Liberty, but a Command carties along 
with it a Neceſſity of Acting. 


* - 


2. That which ought to be done at this preſent tine, 
(2) is preferable to that which may be done at any ober 
time, Or when; at the ſame time, I lie under to 
Obligations, whereof one can't be ſarisfied but at 
this Inſtant, the other at any time hereafter; the 


e 


— 


— 


— — _ 
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3 | Mr. Barbeyrac's NOTE en$ 22. 3 6 a 
12 * But, as Mr. Fred. Gronovius obſerves, in a Note upon Gret ius, tis no more than what Cicero means, for he ſpeaks of al 08 
hurtful, in the Judgment of all Perſons of Underſtanding, and; not only in the Imagination of him that made che promiſe. 


—_ 2 — — 
1 


— — 


Ic 


15 certain, that in all Tullh's Diſcourſe, there is nothing that can hinder us from explaining his Notion in that Manner. 
cake Mr. Bar beyrac's NOTES on S. 23. 


(1) That is to ſay, Commanded or forbidden. Plus enim ſanctio permiſſione. A uctor ad Herenn, L. 2. C. 10. See — Decl. 374. 
The Law which forbids is more powerful than that which permits. This is reſerved in the Power of the Magi 

who forbids can do more than all who allow: For that which permits leaves us to our Liberty, whereas that which fo Cap. 48 
us under a Penalty, Nam id quod imperatur, neceſſarium: illud, quod pe rmittitur, ⁊oluntarium eſt, Cic. de Invent. Lib. 2. Cap. 4 
Theſe laſt Words are part ot a long Sentence, from whence Grotius takes all his Rules, which he draws up okra Web 
E vll recite Cicero's Words upon every Rule, as our Author does, but not quite thro'., It is true tliat he gives us che cntit 

ſage at the end of the Chapter, but beſides he engages himſelf upon an u [ef 

rain ſomething new, whereas it is no more than tlie Reſult of what he has ſaid. © Moreover, as Mr. Titius obſerves, 
this Rule is true only when the Permiſſion is general, and the Commands or Prohibicions particular. For, fays he, 't 55 
on the contrary, that a particular Permiſſion refers to a general Command, the Permiſſion in this laſt making an Exception = 


Repetition ; as he has placed 


- 


Command, as in the firſt Cate the Command reſtrains the Extent of the Permiſſion. There are, nevertheleſs, Caſes, ,wheſ 


Permitfion and Prohibition are in one Senſe general, as the Terms alledged by Ziegler in his Notes upon Grotivs, 


395- Ir is permitted to every Citizen to have a Concubine, but forbidden every Soldier to have a Woman in the Camp. * 


Prohibition is general, as to Citizens in the War. 


(2) Cicero's Words are, Deinde ex Lege utrum ſtatim fierj neceſſe ſit : utrum habeat aliquam moram 
ſtatim faciendum est, perfici prius oportet. Cicero, De Inventione, Lib. 2. Cap, 49. 
(b) Fr. Alvarez. Deſc. Ath. c. 13. 
) Cf) Char. de la Sageſſe, I. 1.c.37.n. 5. 
lion; for that which is commanded, is neceſ]iry ; tht which js permitted, wluntary, Auth. ad Heren. 4. 2+ c. 12 


(a) Add. Grot. ad Mat. c. 12. v. 3. 
Sen. de Benef. I. 4. c. 35. 


(c) Off. 1. (d) 4. J. ( 


(e) 4 Command js of greater Force than 4 


ate: and one 
"forbids binds 


into à better Order: 
it, it ſeems to con- 


Obſer vA 


will ſne w, Dag. 


| 1M 

& ſuſtentationem: Nam id, 4d 
Add 
Nen 
6 


form 


gotter 
Abas | 
poling 
as th: 
thy, | 
Taxes 
ject - 


(3) 1 
Law wh 
Lib. 1. 


cular Oʃ 
made w 
Divin, 1 
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obſerve. 


(a) 2 


Phat whi 


Vitorin, 
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former ſhall be perform'd, the latter put off to ſome 
other Opportunity. From whence it follows, that 
no Man can be enjoin'd two Things which cannot 
both be _perform'd together, and which neither of 
them admit of Delay. From hence we may give 
an Anſwer to the Enquiry: of Platareh (a), why it 
was not lawful for the Flamines Diales to bear any 
other Magiſtracy ? For ' ſince the Duties of the 
Prieſts were certain and ſettled, and the Duties of 
other Magiſtrates uncertain and not ſettled, the 
ſame Man being both Prieſt and Magiſtrate 

would not have been able to provide for Buſineſs 
of ſo different a Nature, if they happened to in- 
terfere in the ſame nick of Time: So that one 
muſt neceſſarily have been neglected for the Per- 
formance of the other. It ſeems that thoſe Prieſts 
had not found out the Secret of making an Ho- 
nour and a Gain of the Prieſthood, and yet of 
throwing the Duty and Burthen of it upon their 
Curktes' . | 

3. An Affirmative Precept gives way to a(3) Nega- 
tive; or When an Affirmative Precept can't be ſa- 
tisfied but at the Expence of a Negative one, then 
the Performance of the A4firmative ſhall be defer- 


red or put off, till it ceaſes to claſh with the other 


which is Negative. The Reaſon of this is taken 
from the Nature of the Affirmative and Negative 
Precepts : For the Obligation of theſe is perpetual, 
uniform and equally. binding: whereas hoſe pre- 
ſuppoſe an Opportunity of being put in Executi- 
on; which is preſum'd not to offer it ſelf, if it 
cant be done without the Violation of ſome Law: 
And therefore Things, in ſuch a Poſture of Affairs, 
are eſteem d motally impoſſible. Hence it is, that 
no Man can injure another, or break his Word, to 
promote the Advantage of a Friend, or to get 
wherewithal to be grateful, or gefterous: For tis 
a ſtrange ſort of Piety to ſteal Leather, and then 
give the Shoes in Alms to the Poor. Mabomet in 
the Alcoran forbids any one to give Alms of III- 
gotten Goods. However, I can t ſay, that Schach 
Abas King of Perſia was in the right in diſ- 
poſing of no Money ſo freely to charitable Uſes, 
as that which he had raiſed from the Stews ; for 
ths, (aid he, was paid willingly, whereas the other 
Taxes were extorted with Sighs and Groans from the Sub- 
je: Vet, methinks, it was not ſo decent to pitch 


cm 


upon Money rais'd after that Manner for ſuch U- 
ſes (b). To this Head, in ſome Reſpect, belongs 
what Leo of Modena (c) tells us of the Hebrews, that 
whatſoever was forbidden the Men, was alſo for- 
bidden the Women; but as for the Afirmarive-Pre- 
cepts, the Rabbies declar'd, that none of tfioſe 
which were confined to a certain Time, oblig d 
the Women, by reaſon of the Weakneſs of their 
Sex, and their living under the Government of 


their Husbands. 0 


3 ft. 

4. In Covenants and Laws, which are in other Re- 
ect i equal (4), roar which is particular and applicable 
ro the preſent Caſe takes place of that which is general. 


For Generals muſt be reduc'd to Particulars, be- 


fore they can be apply d. As for what Grorizs 
ſubjoins (5), 1 hat a Prohibition, which has a Penalty 
annex d, ought to -take place of that which has none; 
and that which has a greater, of that which has à leſs, 
is not ſo clear; for'a Prohibition, that has no Pe- 
nalty, either fix d or arbitrary, annex'd to it, 
of no Force at all. And that Rule, of 5290 Evils to 
chuſe the least, can't properly be apply'd to Moral 
Evils or Sins: Por when it happens, that one of 
two Probibitions muſt needs be violated, then that 
whoſe Violation is of leaſt Concern is ſuppos'd to 
be permitted ; for Example, one Law 1s, That no 
Man ſhall appear abroad in Arms on a Holy-day : Ano- 
ther; That no Man ſhall ſtay at home upon hearing the 
Signal of a Tumult. In this Caſe the latter is to be 
look'd upon as an Exception to the former : As if 
the Law had been, That no Man ſhould appear 
abroad in Arms on a Holy-day, unleſs he be com- 
manded by the Magiſtrate in Caſe of a Tumult. 
5. When two Duties bigs to interfere at the | ame 
Point of Time (6), that w 
profitable is to be preferr'd. For. the other Obligation 
is only upon Condition, that it can conſiſt with 
an Obligation of greater Moment. 
6. When two Covenants, One upon Oath (7), the 
Other nor, can't be performed hoth together, the former 
ought to 1ake place of the latter: unleſs the latter was 
added as an Exception and Limitation to the other ; for 
an Oath added to a Covenant excludes all ſuch Re- 
ſtrictions and tacit Exceptions, as are not neceſſary 
from the Nature of the Thing, and which, if 
there be no Oath may be more eaſily admit: 
ted (d). 


UP * * * * 


(3) Deinde utra Lex jubeat, wtra vetet. Nam ſepe ea, que vetat, quaſi exceptione quadam corrigere videtur illam, que jubet. That 
Law which forbids, ſeems by ſome ſort of Exception, to correct that which commands. Cic. de Invent. Lib. 2. d. I. See above 
IIb. 1. Cap. 3. S. 8. and Lib. 2. Cap. 6. S. 2. and Lib. 3. Cap. 7. S. 5 But we are todiſtinguiſh here, whether the Laws which for- 


bid, or command, are general or particular. See above, S. f. 


(4) And again ſays Cicero, Deinde utra Lex de genere omni, utra de parte quadam ; utra communiter in plures, utra in aliquam cer- 
tam rem ſcripta videatur. Nam que in partem aliquam, C que in certam quandam rem ſcripta eſt, prompt ius ad cauſam accedere vide - 
tir, & ad judicium magis pertinere. Ibid. The more particular a Law is, the more does it ſeem to make to the Caſe in hand. 

(5) In which he follows Cicero, as in the other Rules, Deinde in utra Lege, ſi non obtemperatum ſit, pzna adficiatur, aut in utr2. 


Maj'r pæna ſtatuatur. Ibid. 


(6) Primum igitur Leges oportet contendere, conſiderando, utra Lex ad Majores, hoc eſt, ad utiliores, ad honeſtiores ac magic neceſſia- 
"ls res pertineat, Ex quo conficitur, ut, ſi Leges duæ, aut ſi plures, aut quatquot erunt, conſervari non poſſint quia deſcrepent inter ſe, 
ea Maxime conſervanda putetur, que ad maximas res pertinere videatur. Ibid. : Ng 
(7) This Rule is true, if we ſuppoſe all things elſe equal, for if he treats of two Agreements directly oppoſite one to another, 
the laſt in Date ought to mention whether the firſt were upon Oath or not; for if the Agreements were only different, a Particu- 
lar is of greater Force than a General. Our Author following Grotias, blindly eſtabliſnes a Maxim here which he has confured 
elſewhere, 1 mean, that Opinion of Grotius, in which he affirms, That an Oath added to a Promiſe produces a new and parti- 
cular Obligation, by virtue of which a much ſtricter Interpretation is ro be made of ſuch Engagements, than thoſe that are 
— without calling Gon to witneſs. Titius's Obſerv. 445. Mr. Thoma ſius, who alſo rejetts our Author's Maxim, Inſtit. Juriſpr. 
vin, Lib. 2. Cap. 12. 5. 14 1. adds, That he knows not what theſe Words mean. Unleſs the Agreement without an Oath hath 
= annexed to another, by way of Exception or Limitation, ant it were to be wiſhed, that he had brought ſome Example, 1 
verve alſo, that our Author omits this Reſtriction quite, in his Abridgment of the Duties of a Man and Citizen, Lib. 1. Cap. 17. 5. 13. 


(a) Queſt. Rom. in fin. p. 291. C. 
bay which commands # y - 
"(Corin, in exp. in 2, Rhet. Cic. 


(b) Olearius, Itin. Per. I. 5. c. 31. The Law which forbids is of greater Authority than 
or every Law that forbids is therefore ſtronger, becauſe it correfts that which permits or commands, Mar. 
(c) De Rit, Hebr. p. 8. c. 5. ſ. 1. 


(d) Medea in Euripides, ver. 743. having deſired 


Ibeus to entertain her, and not to deliver her up, when her Enemies ſhould demand her, would needs have it confirm'd by Oath : Which 
us «proved of, for {o, Jans he, it will be the ſafer fer me, if I can make ſuch an Excuſe to your Enemies, 
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Interpretation. 


A Obligation imperfettly mutual (8) gives place 
to Loo that is verfelth mutual, and binding on both ſides 


(9). Thus what I owe upon Contract, ought to 


be paid before what is due from me upon free Pro- 
miſe, or upon Gratitude, or any ſuch Reſpect, 
if both can't be perform'd together. And there- 
fore Phocion, when he was ask'd a Largeſs for a 
certain Sacrifice, reply'd, Ak the rich, for I ſhould 
be aſham'd to give to you, and not to pay this Man (point- 
ing to Callides the Uſurer) what I owe him (a). 

8. The Law of Generoſity gives place to the Law of 
Gratitude, ceteris paribus : Altho each implies an 
imperfect Obligation. For the Debt of Gratitude 
has more Fawour to plead in its Behalf than that of 
Generoſity ; for that requires that we ſhould 

ive becauſe we have receiv'd ; whereas ths is 
built upon no ſuch Foundation. And therefore, 
in this Caſe, becauſe the Neceſſity of Gratitude 
interferes, the Object of Generoſity is ſuppos d to 
be wanting. And this holds ſo far, that even Ge- 
neroſity towards our own Relations, unleſs it be 
due upon ſome cloſer Obligation, gives place to 
the Duty of Gratitude. 

9. Where the Laws were made by ſubordinate Powers, 
That of the Inferior, yields to that of the Superior, if both 
can't be obey d. Thus we ought to obey Go p, ra- 
ther than Man (b). And the Command of a King 
carries more Weight with it than that of the Ma- 
ſter of a Family. 

10. The more noble, uſeful, or neceſſary the Matter of 
one Law is, than that of another, the greater Weight 
ought the Law to have with us. 

II. The cloſer Tie there is between any Perſon and us, 
the more ought Obligations due to him, outweigh thoſe 
due to others, cæteris paribus (c). 

Cicero (d) has a Paſſage very pertinent to the 


be rewarded as a Conqueror at the Ohmpick G 


— 


Matter in hand: Contrary Laws, ſays he, ad; 
Diſpute, when'two or more ſeem to claſh. As thu, , 
Law ſays, That whoſoever kills the Tyrant, that 
[OR 
and may demand what he pleaſes of the Mag 
ſtrate, and the Magiſtrate ſnall grant his Requeſ 
Another Law enatts, That upon the Death of gy 


Tyrant his five neareſt Relations ſhall be put u 
Death. Alexander, who had exercis'd Tyranny g, 


ver the Phereans, was flain in the Night by dh I. 10 
Wife Thebe, and ſhe, for her Reward, demandy II. 
her Son, whom ſhe had by the Tyrant. Some III. 
were of Opinion that the Son, by the Law, ou 

to be put to Death. The Thing may bear aj IV. 


pute; Now; in ſuch Caſes it ought to be conſdyf 
which of the Laws condace to greater, i. e. to mme hn 


(8) I wonder that our Author was not aware, that all theſe following Rules are contained in the fifch, of which they e 
the Conſequences; and therefore he himſelf hath left out the three laſt, in his Abridgment of the Duties of a Man and Citizn, 


I. Cap. 17. Y$. 13. 


(9) See the Explication of this Diſtinction, Lib. 3. Cap. 4. S. 9. above. | 
10) See Mr. Budders's Diſcourſe, entitled, De comperatione obligationum, que ex diverſis hominum ſtatibus oriuntat ; in the Se. 


lea Jur. Nat. & Gent. pag. 580, & egg. 


() Plat. Phocione, 745. C. D. 
Where he talks of the Degrees of Society. (4) L. 2 


b) AF, i o * 
( iv. 19 2 


ne#t, more profitable, and more uſeful Ends. - And the Y 
ought to be obſerved which has the greater Endi to ſy t 
port it. Then ue ought tn conſider which Lau 1 n what | 
laſt, for the laſt is of greateſt Obligation. Then whig one h 
of the Laws commands, which permits only; fer da the (ar 
which i commanded x Neceſſary, that which i poi. quent 
ted, Voluntary. Then which Law is penal, and whid live in 
i enforced with the greater Penalty; P — ought th as this 
moſt obſerved, which can be violated with tht left ly Force, 
punity. Then which commands, which forbids; for the deratic 
which forbids 1s often an — to that which np Offen 
mands. Then which ſeems deſign'd to bind in gend ter ſuc 
which in part only : Which to include in common ſeond the Pa 
Things, which ſome particular One only; for that whid to lire 
binds in part, or ſome certain particular Thing only, [rm And 1 
mmoFt capable of being applied and brought into Curt venge 
Then by the Law what ought to be done immediately, ai Breac 
what —_ Fr for that which can't be pul, 0 : 1 
ht to / » 1 tone 
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IL What j due to others is willingly to be performed. 
III. Controverſies, which can't be deci 4-by Confe- 


rence are to be referred to Arbitrators. 
IV. There is a Covenant between an Arbitrator and 
the contending Parties. | 
Y the Law of Nature every Man is oblig'd 
to perform, and to Pay of His own Accord, 
what by any Title is due from him; and if any 
one has de ſignedly damag'd or offended another, 
the ſame Law moreover obliges that the Delin- 
quent ſhould ſeriouſly repent, and give Security to 
live in Peace and Friendſhip for the future, And 
as this Repentance, where it is not extorted by 
Force, but proceeds from the Principle and Conſi- 
detation of Juſtice, is a ſufficient Indication of the 
Offender's Amendment: So onſthe other ſide, af- 
ter ſuch Satisfaction is made, and Security given, 
the Party injured (1), ought to forgive him, and 
to live peaceably with him for the Time to come. 
And if a Man thro' Paſſion and a Deſire of Re- 
venge refuſes it, he muſt be anſwerable for the 
Breach of the Peace, and the Conſequences of it 
(). For it is inhuman and brutiſh, not to be ſa- 
whed with any thing leſs than the Blood of the 
Offender : And when a Miſunderſtanding is once 
begun, to continue it on for ever. It was a cur- 
ſed Speech of Cato's (b), who, when he met a young 
Man juſt fluſhe with the Ruin of his deceaſed Fa- 
ther s Enemy, took him by the Hand; and Thas, ſaid 
he, cught we (2) to appeaſe the Ghoſts of our Parents; 
not with Kids or Goats, but with the Tears and Deſtructi- 
on of their Enemies. 

II. But all Men are not of ſuch a happy Tem- 
per, as to be willing, of their own Accord, to per- 
form their Duty : And, beſides, ſeveral Contro- 
verſies may ariſe, concerning the Certainty and 
the Quantity of a Debt, and the rating of a Da- 
mage, the Competency and Exerciſe of certain 
Rights, the fixing Boundaries, the Interpretation 


of Pacts, and other Pretenſions; and yet in the Li- 


berty of Nature (1) no Man can take Authority up- 


II. In 4 State f Nature there is no Jug : 93 


C nar XIII. 
Of the, ay of deciding Controverſies in the Liberty of Nature, | 


The ConTENTS. 


V. Arbitrators, in a Doubt, are bound to judge by Law. 
VI. Arbitrators are not to judge of the Pelſeſſiom " 
VII. Of rhe Mediators of a Peace. i 49 , 
VIII. bat if Deeds be loſt. Ih. 

IX. Of Witneſſ: s. + 

X. Of the Execution of the Sentence. 


on him to determine and compoſe ſuch Contro- 
verſies. Indeed Hobbes (c) makes every Man his 
own Judge in a State of Nature (4d); by which 
he can mean nothing elſe, but that he, who has 
no Superior to Govern him, may manage his Bu- 
ſineſs as he pleaſes, and appoint Means for his Pre- 
ſervation according to his own Diſcretion. For 
if another Man ſhould take upon him to judge of 
my Affairs, yet, ſince he has no Authority to de- 
termine me by his Opinion, it will depend intire- 
iy upon my Will and Pleaſure, whether, or how 
ar I ſhall be concluded by him; and ſo ultimate- 
ly the Management of my Actions will lie in my 
own Breaſt; which yet I ought to govern accor- 
ding to the Rules of Nature. 17 . 
As to what remains; tho' every Man may, in 
that State, either neglect or defend his own Right, 
either put up or return an Injury; yet he can't, 
in his own Cauſe, give Sentence ſo as to oblige 
him, wich whom he has the Controverſy, to ftand 
to it. For tho he deſigns never ſo juſtly, nay, 
tho' he proteſts upon Oath, that he decrees what 
ſeems to him to be right; yet ſince the other may 
have as great a Reſpect for his own Opinion, if 
they happen to diſagree, nothing can be done by 
reaſon of that Equality, which is eſſential to the 
State of Nature. Almoſt all wicked Men think fit ta 
be (2) Judges in their own Caſe, Ariſt. Pol. 3. c. 9. 
(3) No Mortal ever thinks an Injury againſt himſelf 
ſmall, moſt think them greater than really they are, Saluſt, 
Catil. | 
III. But yet the Law of Nature by no means al- 
lows, that every Man ſhould immediately fly to 
Arms, and put the Controverſy to the Deciſion of 
the Sword, before milder Methods have been at- 
tempted (1). And therefore the Parties ought firſt 


„ 


(i) See Lib, 2. Chap. 8. S. 10. above. 


Mr. Barbeyrac's NOT ES on Chap. 13. S. 1. 


(2, See what Mr. Hertius ſays upon the Notions of the Pagans upon that ſort of Revenge, in his Diſcourſe, De Herede occif 


Findice, Set. 1. $. 4. in his Tom, III. of his Opuſcul. & Comments, 


: | Mr. Barbeyrac's NOTES on S. 2. 
M8] in which Senſe that of Thucidjdes, Lib. 1. may be admitted; Bra7sSw =, os 4v Sh, MN vv ageo diov]lar. The) 


lat may uſe Force have no need to £0 to Law. 


8 Ariſtotle's Greek is, E;4dbv ⁴? of A Eauaot xecmss wet H Zñn· 


ert 


3) Saluſt's Words are, Neque cuiquam mortalium injuriæ ſug parvæ videntur. Multi eas gravins equo habuere. Seneca, as Mr 


— obſerves, ſays, That every one in that Reſpect has a Royal Spirit in him. We deſire that all Things may be allowed 


7 5 ethers, but are not willing others ſhould be permitted any thing towards us. Regis quiſque intra ſe animum habet, ut liceny 
lam ſibi dari velit in alterum, in ſe nolit. De Ira. Lib. 2. Chap. 25. 


(1) Nam 
enfugiendum 
«K 
2 Argumen 


Mr. Barbeyrac's NOTE on 5. 3. 
cum ſint duo genera decertandi, unum per diſceptationem, alterum per vim, cum; illud proprium ſit hominis, hoc belluarum} 
eſt ad poſterius, ſi uti non licet ſuperiore. De Offic. Lib. 1. Chap. 11. „ There being two Ways of Conteſting, one 
t, the other by Force, and that being proper ro Men, this ro Brures, Recourſe is to be had to the latter, when the 


mer is refuſed.” See Tuſtin, Lib. 8. Cap. 1+ n. 4, c. When, without trying to compoſe Matters amicably, Arms are taken 


iP, then that of 0vid takes place, Injuſto rigidum jus dicitur enſa. 


„e. 
be che, c. 1. 9. 


Triſt. L. 5. El. 10. v. 43. 


3 | 
Pontius in Livy, J. 9. c. 1. argues excellently to this Purpoſe. (b) Vide Plutarch in the Life of Cato ft he Elder, p. 344 E. 
(4) How far this is true, may be ſeen in B. 2. c. 2. f. 3 
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to endeavour, by ſome friendly Debate, between 
themſelves or their Agents, to compoſe the Diffe- 
rence (a). Indeed even after Arms have been-taken 
up, and each Party, by the Calamity of War, has been 
induced tohearken to gentler Accommodations, we 
generally fiid that the Difference is at laſt adjuſted 
by Treaties and Negotiations. If the Thing and 
the Temper of the Parties admit of it, the Diſpute 
may eaſily be decided by Lot (b). But if neither a 
Debate is able to put an End to the Controverſy, 
nor either Party thinks fit-ro truſt that to Chance 
which each, in Reaſon, thinks to be on his ſide ; 
the only Thing they can do, is to pitch upon an 
Arbitrator, and each bind himſelf to ſtand to his 
Award (c. And here Grotins (d) well obſerves, 
that in a doubtful Caſe, altho' each Party ought 
to come to Terms, rather than go to War, yet the 
Plaintiff is more oblig'd to it than the Defendant; for 
the Defendant's Plea is the more favourable even in 
the Law of Nature. 


IV. From the Deſign of appealing to an Arbi- 
trator, it appears how He ought to be qualified. 
For therefore Recourſe is had to Him, becauſe a 
Man's Judgment, by reaſon of that natural Affe- 
ction which every Man beats to himſelf, is ſu- 
ſpected to be partial in his own Cauſe (e). Upon 
which Account, the Arbitrator muſt take care not 
to ſacrifice Right to Affection, nor to be biaſs d in 
Favour of one more than the other, any farther 
than the Merits of the Cauſe incline him. And if 
he behaves himſelf thus impartially, he onght not 
to regard the unjuſt Reſentments of him that is 
caſt. Bias (F) uſed to ſay, that He had rather judge 
between thoſe that were his Enemies, than his Friends ; 
for, inthe latter Caſe, let him judge how he would, one 
F bis Friends would turn his Enemy: whereas, if both 
were his Enemies, one probably would become a Friend. 
And therefore it is manifeſt, that a Man who has 
any Intereſt in the Succeſs of either Party, ought 
not to be an Arbitrator between them; for fear he 
ſhould not be able to obſerve ſo exactly that Indit- 
ference and Impartiality which he ought (1). 

From hence it follows, that there ought to be no 
Pact or Promiſe between the Arbitrator and the Par- 
ties, whereby he may be prejudiced in Fayour of 
either of them (g). Nor ought he to expect (2) 


8 


Of the Way of deciding Controverſies Book d 


pact, that he becomes obliged to judge accor 


Party, or ſhould really be ſo, another Coritrors 


any other Reward for his Sentence 
Satisfaction of having judg'd right. Abfargn — 
fore was the Arbitrage which Aaximilian f- 
ee ſubmitted to Leo X. whilſt each of * 
privately tamper'd with him to declare. of his & 
N wo os * b - L323 YL Ni 
ow altho' the contending Parties enter; 
Compact with the Arbitrator, about king wn 
him his Office, ( for as no Arbitrage can be 1 
{ed. without the Conſent of the Parties, ſo no 
can be forced to be Arbitrator againſt his own Chr 
ſent;) yet it is not from the Force of that Ch, 


to what he thinks is agreeable to the Laws of © 
ſcience and Equity: or they to ſtand to his. — 
For the Law of Nature, which can receive 
Enforcement from any Compact, obliges di 
— according do Jaſtice; and they are obligg 
to ſubmit, without any Reſerve, to his Det 
nation, becauſe otherwiſe the Deſign of going to 
an Arbitrator would be fruſtrated, and there 10 
be no End of ſuch Appeals. EE 
For ſuppoſe they ſhould agree to ſubmit then 
ſelves to kis — not abſolutely, but up 
Condition, that he ſhould decree according to 
ſtice, How would they ever be able to decide th 
Matter? For the Parties, being ſuppoſed to bei 
a perfect Liberty of Nature, are ,a$ yet, equl: 
and each has Power to enquire whether the 44 
trator has perform'd the Condition, in judging a 
cording. to Juſtice, And therefore if; after th 
Sentence be given, it ſhould ſeem unjuſt to eite 


ſy would ariſe about it; which, ſince neither thi 
Arbitrator, nor the Parties could be able to deter- 
mine, it would be render'd neceſſary to apply to 
another. And if with this other they enter into the 
lame Conditional Compact, and a Doubt ſhould 
ariſe about the Juſtice of his Sentence alſo, they 
would be forced to apply to another for Relief, 
and ſo on in infinitum. 

From hence it follows, that the Pact, which the 
Parties enter into when they conſent to ſtand to the 
Award of an Arbitrator, ought to be conceiv'd ſim- 
ply, and not upon Condition that he pronounces 
Sentence (3) according to Juſtice; for elſe, 25 
was ſaid before, there might be an Appeal from 


TE inns 
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1 


8 Barbeyrac's NOT ES on S. 4. | 
- (1) nrx d m574TC- 5 Jr, 0 rams 5 5 wiaO-. Ariſt. Pol. I. 4. c. 12. * An Arbitrator is every where to have 
00 > Upon the ſame Principle d | J 
«© a Truſt repoled in him.” Upon the ſame Principle epended the Anſwer that Amaſis King of Egypt gave the Alea, when thev 
were to be Arbitrators in the 0lympick Games, and had ſent to him toadviſe them, how they might perform the Office with greateſt 
Juſtice 3 Let none of the Mleans, faid he, be concern 4 in the Games. Hither may be referr'd that ſcandalous Decree of the Ry 
&1an People, who in the Controverſy between the Aricineans and the Ardeates, adjudged the Land to themſelves. Liv, Lib, 3; 
Cap. 72. Add. Faſt. l. 8. c. 3: 1. 15. where is 4 like Example of Philip of Macedon. See Diodorus Siculus, Lib. 1. Chap. 95. 
(2) Pliny gives chis 8 to Trajan, as to the Cauſes on which he gave his Sentence, Nec aliud tibi ſententie tus Pe” 
firm, quam bene judicaviſſe, Plin. Panegyr. c. 80. n.1» You had no other Reward of your Determination than that you judges We a 
(3) The Digeſts ſpeak to this Purpole, Qualem autem ſententiam dicat Arbiter, ad Pretorem non pertinere, Labeo alt, dummods 


dicat, quod ipſi videt ur. 


Ft ideo, ſi ſic juit in Arbitrum compromiſſum ut certam ſententiam dicat, nullum eſſe arbitrium, Lib. 4 Tir. 8. 


De yeceptis, qui arbitrium receperunt, ut ſententiam dicant, Leg. 19. prince. Whence it comes, that according to thoſe Lawyers, the 
Sentence of an àrbitrator oughr to end che Matter entirely, and not to be remov'd to the Judgment of another Arbitrator. 
tem Pedius probat, ne frepagentur arbitria, aut in alios interdum inimicos agent ium trans ferantur, ſua ſententia finem controverſi. e 


impone re oportet, 


Ibid. Leg. 32. 8. 16. Further, as to what concerns the Agreement of Parties, and the Qualities or Duties of A- 


bitracors, as to the private Affairs ot the Members of the ſame State, we may conſult the whole Title which L have quoted, 5 allo 


Mr, Daumat*s Civil Laws in their Natural Order, Part 1. Lib. 1. 


Et. Ts | 
(a) Vide got. I, 2. 6. 23. {+ 7. 


Dia. Laert. I. 1. /. 87. Aul. Gell. I. 1. c. 3, 
7 J. 11. about the end; and J. 12. P. 1 247 


; (5) FV. eund. d. I. ſ. 9. 
fe) Vide 1. 2. f. t. 1. 10. D. de juriſdict. Plut de adulat. & amic. diſcern. 
(8) Compare Hobbes de Cive, c. 3. . 14. 


Tit.14. and the Public Law of the fame Author, Lib. 2. 


(e) V. Grot. d. J. . 8. D. l. {1 
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one (4) Arbitrator to another, and from him to a 
third, and ſo on without End. Beſides, that there 
can lie no Appeal from the Arbitrator is plain, 
becauſe there is no ſuperior Judge to receive it, 
which obtains even in Civil States, where the Par- 
ties, by Conſent, pitch upon an Arbitrator, pro- 
vided the Cauſe be ſuch as it does not concern the 
Government to intermeddle with: And if any 
Country admits of ſuch an Appeal, it is by reaſon 
of ſome poſitive Law. Indeed, in ſome places, 
thoſe extraordinary Judges, who have Cauſes laid 
before them, to be examined and decided out of 
hand, without the tedious Forms of Law, come 
under the Name of Arbitrators. And from theſe 
nothing hinders but that an Appeal may lie to a 
Superior. fects . 
But when we ſay that the Parties ought, right 
or wrong (50, to ſtand to the Sentence of the Ar- 
bitrator, it muſt be underſtood with ſome Reſtri- 
Rions: For tho' I can't fly off, becauſe he decrees 


not bind me, if it manifeſtly appears that he tam- 
per'd with the other Party, and received Bribes of 
him, and concerted Matters to my Diſadvantage. 
For he who evidently (6):takes part with either fide, 
ceaſes to bear any longer the Perſon of an Arbi- 
trator (a). 

If it be thought fit to (75) refer a Cauſe to more 
than one, tis beſt to have an uneven Number; for 
elſe they may divide into equal Votes, and ſo leave 
the Buſineſs undecided. 


V. Moreover Grot;us () would have it conſider'd, 
whether the Arbitrator be choſen as a Judge, or as 
having Authority more atlarge of giving Sentence, 
not according to the (1) Rigour of the Law, bur 
according to Reaſon and Equity. For ſometimes 
both Parties appeal to the Law; and there the Ar- 
birator, as if he were a Judge, ought to weigh the 
Merits of the Cauſe, and to determine according, 
to Law. Sometimes one Party only inſiſts upon 
the Rigour of the Law, and the other, in Favour 
and Compaſlion, deſires a Mitigation of it; or, in 
other Words, appeals to Equity : Where by Equity 


ere 


otherwiſe than I expected : yet his Sentence ſhall 


I don't mean that dextrous Interpretation of the 
Law, mentioned in the foregoing Chapter, which 
even a ſubordinate Judge ought to make uſe of : 


but an Abatement of the Rigour of the Law, up- 


on the Dictates of Humanity, Charity, Compaſ- 
ſion, & c. which none but the Supreme Judge (2), or 
an e choſen on purpoſe, has Authority to 
app 7. 5 

If it be doubtful under which of theſe two Qua- 
lifications the Arbitrator is choſen, he ought to ſup- 
poſe himſelf tyed np to thoſe Rules, which a 
Judge would be obliged to follow ; for it is for 
want of a Judge and Judicature that he is called 
in: And, in a doubrful Caſe, we onght to take 
that ſide which is cleareſt (3). Beſides, an Arbi- 
trator can't ſo eaſily act — 2 if he has a limit- 
ted, as if he has an abſolute Power delegated to 
him. Indeed to perſuade a Mitigation of the Ri- 
gour of the Law is properly their Buſineſs, who 
voluntarily, without entring into any Engage- 
ments, interpoſe, as common Friends, between 
the contending Parties. | 10 

Now as he that judges between Fellow ſubjects, 
judges according to the Municipal Laws of the 
Place: ſo he who judges between thoſe who ac- 
knowledge no common Municipal Laws, ought to 
judge according to the Law of Nature; unleſs the 
Parties ſubmit their Cauſe to the poſitive Laws of 
ſome particular State. 

VI. The ſame Grorins (c) obſerves alſo, that an 
Arbitrator, choſen by the Supreme Anthority, 
ought to take Cognizance of the Merits of the 
Cauſe, and not of the Poſſeſſion ; for it belongs 
to the Civil Law to determine that; whereas, by 
the Law of Nature, the Right of Poſſeſſion fol- 
lows the Property. Concerning which my Opi- 
nion is, that altho' by the Law of Nature and Na- 
tions, it does not ſeem neceſſary, that if a Man be 
turned out of Poſſeſſion he ſhould immediately be 
— in again, before the Merits of the Cauſe be 

eard, eſpecially if it can be immediately deter- 
mined ; yet, in many Caſes, the Arbirraror ought 
to make Enquiry who was in Poſſeſſion, that he 
may know whom it chiefly concerns to make out 


* 8 * 


— | — 


' (4) Adeo ſummum quiſque cau[s ſus Judicem facit, quemcungue legit. PI in. Nat. Hiſt. Pref. ſ. 47. „Every one makes him, whom 
he has choſen, the chief Judge of his Cauſe.” "Hy 5 Tie exovies aun owlavla Nags, N acrrriuerer Si · L .. 
* Tay ©, r r 5 O vis i per iger inagiecwy.quas. Lucian Abdicat. t. 1. 5. 715, Cc. Edit. Anſt. If any one pitches 
* upon thoſe to be Judges in his Caſe, whoſe Opinion he was not otherwife obliged ro ſtand by, after having made the Choice, 
he ought to ſubmit to their Determinations. From hence may be brought a Reaſon of that in Quintilian, Declam. 372. Fu- 
tamen judiciis reſcindi non poſſunt. One Decree cannot make void another.“ 

| 5) This is ſaid formally in a Law, where the Arbitrators ſpoken of are oppoſed to another ſort of Arbitrators, to whoſe Judg- 
eſt Dent we are not bound to ſubmir, unleſs it be conformable to the Rules of Equity, Arbitrorum-enim genera ſunt duo, unum ejuſ- 
RY mi, ut five equum fit, ſive iniquum parere debeamus, quod obſervatur, cum ex compromiſſo ad arbitrium itum eg; alterum ejuſmodi, ut 
al 555 viri arbitrium redigi debeat, Digeſt. Lib. 7. Tit. 2. Pro Socio, Leg. 75, See the following Laws. 
, 5, The Law of the Romans grants in this Cafe an Exception of Fraud, Arbitrorum ex compromiſſo ſentent ia non obtemperant, ſi 
4 Lide vel evidens ęratia eorum, qui arbitrati ſunt, interceſſit; ad verſus filiam tuam agentem ex ſtipulatu, exceptione doli mali uti pote- 
os „ Cad. Lib. 2. Tit. 35. De receptis Arbitris, Leg. 3. 
8. 415 do the Digeſts direct, In impari enim numero idcirco compromiſſum admittitur, non quoniam conſentire omnes facile eſt, ſed quia, etſi 
. «yenitant, invenitur pars major, cujus arbitrio ftabitur. Lib. 4. Tit. 8. De Receptis, Cc. Leg. 17. $6. 

; | Mr. Barbeyracꝭ NOT ES on 6 5. 

MY G1:!tius quotes here a Paſſage of Seneca, De Benef. Lib. 3. Cap. 7. where he does not treat of Arbitrators, but ſuch ſubor- 
Al Ae Judges, as the Prætor or Governor ordered for the Parties, who were obliged to follow the Forms preſcribed tliem ſtrĩ- 
Wo A the Maxims of Equity, according to which the Cauſe reſpected an Affair of ſtrict Juſtice, or of Honeſty, See Mr. Nood?"s 

6 8 De Juriſdict. & Imperio, Lib. 1. Cap. 13. a 
Vas "515 What the Emperor Conſtantine expreſly ſpeaks, in this Law quoted by Mr, Hertius, Inter equitatem 7010 interpo ſit am 
ho P TO nobis ſolis, & opertet, & licet inſpicere, Cod, Lib. 1. Tit. 14. De Tegibus, (7c. Leg. 1. See the following Cha: 
"1,921, Note 5, 


3) So the Digeſts ſpeak, Semper in Obſcuris, quod minimum et, ſequimur, Lib. 1. Tit. 17. De Div, Reg. Fur. Leg. 9. 
(a) Vide 7 17. t. 2. J. 76, Cc. D. * Soc io. (e) D. J. hb 48. 


his 


(b) Vide Crot. Z. 3. c 29.46. 4. 2. d. l. 
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Of the Way of deciding Controverſies Booxy 


his Title. (r) For the Plaintiſf ought to have ve- 
ry clear Proofs to ſupport his Pretenſions, where- 
as it is enough for the Defend,t to confute the At- 
guments of his Adverſaty, tho“ ſometimes it may 
be convenient, over and above, to ſhow his own 
Title alſo. However, it is not ſufficient for the Ar- 
bitrator to give Judgment concerning the Poſſeſſion 
only, for that is generally out of Diſpute, and ſel- 
dom brought be fore him; but his Buſineſs is to ex- 
amine into the Merits of the Cauſe, and by a final 
Determination to put an End to the Sute. But 
while the Cauſe is depending, no Innovations 
ought to be made; and, if the Plaintiff can't make 
out his Pretenſions, Judgment: ought to be given 
for the Party in Poſſeſſion. | | | 
VII. But Mediators, who interpoſe between con- 
tending Nations, either preparing, or actually en- 
gaged in War, and endeavour, by their Authority 
and their Arguments and Intreaties, to bring them 
to Terms of Accommodation, are not properly 
Arbitrators (a). Theſe having ſo pious a Deſign in 
Hand cannot be obſtirately rejected, without the 
greateſt Inhiunianity, even altho they ſhould, ap- 
pear to be niore intimately: allied to either Party. 
For the other {till has Liberty either to accept or 
refuſe what they offer: And it is the chief Buſi- 
neſs of a Friend, where he cannot join in the Quar- 
rel, to endeavour to bring it to. an amicable Com- 
poſition. Beſides, it is frequently the Intereſt of a 
Prince, to prevent War from breaking out between 
Nations; for ſome Sparks of the Fire, kindled in 
his Neighbourhood, may poſſibly reach him; and, 


beſides, it may be dangerous for him to have both, 


or either of the Parties entirely ruined ; and there- 
fore, as he values his own Safety, he ought ro en- 
deavour might and main to binder the Flame from 
coming to a Head. And the more earneſtly ought 
Chriſtians thus to labour in compoſing Differences, 
becauſe even the Alcoran (b) (how ſenſleſs ſoever it 
be in other things) does wiſely in commanding, that 
if two Mabometan Nations go to War, the reſt ſhall 
interpoſe, and force the Aggreſſor to make Satisfa- 
ction, and after that, oblige both to live in Friend- 
ſhip and Amity for the future. | 
"Tis certain, that if it be the Intereſt of ſeveral 


to have the Quarrel made up, they may enter into 


Compact jointly to labour for Peace; and, if their 
Endeavours ſhould prove unſucceſsful, they may 
then mutually preſcribe to one another how far 
cach ſhall make himſelf a Party in the War. But 


— 


in caſe of a War; for ſuch an Obligation can't 
limitted by a Treaty made afterwards with a th; 
Perſon. / | — 
Moreover, two or more, whom it concerns 
have an End put to the War, aftet having wei 1 
ed the Pretenſions of each ſide, may lawful! i 
gree upon what Terms a Peace ought” to be N 
cluded, and then offer them to the Parties with; 
Manifeſto, that they will join Forces againſt * 
that tefuſes them. For a Prince does not, b this 
Means, obtrude his Arbirrage upon another againſt 
his Will: nor decides another's Quarrel by His own 
Authority, (both which are Encroachments u 
the Liberty of Nature:) Nor are thoſe Terms gf 
fer'd to the Parties ſo, as if they were oblig'd 6 
comply with them. But ſince, by the Law g 
Nature,'a Man may join Forces with him who 
he thinks, has receiv'd an Injury, eſpecially if the 
Conſequence of it is likely to redound to his Dy 
mage; by ſuch a Method, as this, he openly te. 
clares for Equity and Peace, that he is deſirous; 
thers would act fairly, and that he is not uf 
to enter into a War, before che adverſe Party by 
rejected the Propofals of Peace (c) (1). | 
And this fore of Mediation is the more commen. 
dable, if it puts an End to a War, that woll 
prove deſtructive to one or both Parties; yet he 
who makes himſelt a Mediator, ſhould: take can 
that he be able to compel by Force, that Pary 
which refuſes to ſtand to his Determination (j 
VIII. How the Form and Procefs of a Debar 
before an Arbitrator, is to be manag'd, comma 
Senſe will beſt direct, according to the differen 
Circumſtances of the Thing; for it would be in. 
pertinent to give tedious Directions how each Pat: 
ty ought to open his Cauſe, how to ſtate the Que- 
Won, how, after the Arguments on both des 
have been weighed, the Sentence ought to be pro- 
nounced: We need only obſerve, that if the Pre- 
tenſions on one fide cannot be made ont but by 
Deeds, and they happen to be loſt, the Arbitrator 
has nothing to do, but, with the Conſent of the 
other Party, to give him his Oath(r): I fay, wit 
the Conſent of the other Party; for elſe, in the Liber- 
ty of Nature, no Man is obliged to put the Iſſue of 
his Cauſe upon another Man's Conſcience. It b 
alſo in the Power of the Parties to refer themlelve: 
to the Deciſion of a Lot, or a (2) Duel, as has fot- 
merly been practiſed among many Nations 
However, I do not ſee how the (3) Loſs of my 


this only, in caſe none of them has any Pre-en- Deeds can extinguiſh my Right ; Indeed I cannot wig, 
gagement upon him to aſſiſt either of the Parties, have Juſtice done me in the Civil Court, being 101 
, | der. 20 
: = — de fide 
of Avic 
Mr. Barbeyrac's NOTE on $6. | compar 
(1) So the Digeſts appoint, Exitus controver fie Poſſeſſionis hie eſt, tantum, ut prius pronunciet Fudex, uter poſſideat; its enim fies or. C 
ut is, qui victus eſt de poſſeſſione. Petitoris partibus fungatur, & tunc de Domino queratur. Lib 41. Tir. 2. De adquirendi, vel e. (s) $ 
mittendii poſſeſione, Leg. 35. Beſides, as there are ſometimes 2 Preſumprtions, for one of the Parties Equity requires, i gear, L 
= hath been, for Example, diſpofleſſed by an unjuſt Force, he ſhould be again put in Poſſeſſion without a ſtrict Examination a 
rhe Petitioner, which may be long and intricate, that the Derainer, during that Time, may not enjoy peaceably che btuits of b (a) \ 
Force, and the Adyantages of the Poſleiſion, See Mr. Titius's Obſerv. on Lauterbach, Ob/. 1071. f miſer ab} 
| | hs Mr. Barbeyrac's NOTE on $ 7. | | ſcarce [ 
(1) The Words of Velleis Paterculus are, Feſtinationem itineris ejus [Cæſaris] aliguandiu morat a Aaſſilia eſt, fide melior, quan 
conſilio prudentior ;; intempeſtive principalium armorum arbitria captans, quibus ii ſe debent interponere, qui non parentem coercere bv 
unt. Lib. 2. Cap. 50. See Mr. Boecler's Ditcourſe, entituled, Qnies in tur bis, wich the 34 of Tom. I. pag. 995 Ce. Add. Z. 
l | Mr. Barbeyrac's NOT ES on 58. * (e) Ply 
(1) See Lib. 4. Chap. 1. $ 21. a foregoing (i) Caie 
(2) See Lib. 8. Chap. 8. 5 5. following. Witneſſe, 
(3) See Lib. 3. Chap. 6. $ 16. atoregoing. | Net. ail 
(a) Vide Guicciardin. Hiſt. I. 4. where is debated whether Hercules Duke of Ferrara an Arbitral. 6. Se 
t Mediator, between the Venetians and the Florentines. (b) Cap. de Clauſtris. moos 975 che Hitt! 44. 0,15. 1 ITN 


the End. Fuſtin, I. 6. c. 6. n. I. (4) Vide Vell, Patere, J. 2. c. 30. Ling, |. 9. 6, 14. 


no 


Crap. XIII. r 


In the Liberty of Nature. 
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not able to produce ſufficient Evidence ; but, in 
the Liberty of Nature, tis enough to juſtify me 
in the Proſecution, if I be fully convinced of my 
Right, tho I be not able to make out my Pretenſi- 
ons to another (a). | 


IX. This Arbitrators have in common with 

udges, that, in the Examination of Matters of 
Fact, they ought to ſhew rhemſelves equal to the 
bare Aſſeveration of each Party, i. e. when they 
contradi&t one another, to believe neither. But 
when Deeds (5), Arguments and undeniable In- 
ſtruments can't be produced, they muſt then give 
Judgment according to the Teſtimony of Witneſ- 
25 (1). 
4 990 theſe Witneſſes ought to ſhew themſelves in- 
different towards either Party, and not to let Fa- 
vour, or Hatred, or Revenge weigh more with 
them than their Conſcience (c). Thuanm (dH) re- 
lates, that heretofore in Great Britain, an Engliſh 
Man could not be a Mine againſt a Scot, nor a 
Scot againſt an Engliſh Man, by reaſon of the En- 
mity between the two Nations: But Cambden (e) 
tells us, that this obtain'd only between the bor- 
dering Scots and Engliſh ; ſo that if never ſo many 
Engliſb Men ſhould, with their open Eyes, fee a 
Scot commit Murder, their Teſtimony would ſigni- 
nag, unleſs ſome Scot or other teſtified the 

e Thing. 

And therefore as my Adverſary may refuſe to 

admit of my near Relations as Witneſſe: (F); lo may 


© —Y 


I excepe againſt my profeſſed Enemies. Indeed 
g ſometime Relations are excuſed upon a Principle 
" of Humanity, for fear they ſhould be forced to 
1 offer Violence, either to their Affections, or to 
f their Conſcience. And (3) therefore the Roman 
A Law never obliged the Client to be Evidence a- 
4 gainſt his Patron, nor the Patron againſt his Cli- 
1 ent (g): But beſides this, there was another very 
y good Reaſon why Servants ſhould not be allow'd 


to give Evidence againſt their (4) Maſters (Y); for, 
he as Cicero ſays, If that which à done in our own Houſe, 
15 and among our ſelves, were permitted to be publickly ex- 


1 


— 


poſed and brought againſt us, the Maſter would be the 
Slave, and the Slave Maſter. Indeed Theodoric (i) 
forbid the Abuſe of this Law by an Edict; for ſome 
bought up other Peoples Servants, who were con- 
ſcious of their Crimes, leſt they ſhould be brought 
as Evidence againſt them. Laſtly, it is very rea- 
ſonable, that (5) noCauſe ſhould ſtand or fall by the 
Credit of any one ſingle Witneſs H, not only be- 
cauſe one may more eaſily be deceived or corrupt- 
ed than many, and there is no Falſhood ſo impu- 
dent, but may Ker the Aſſiſtance of one Witneſs (), 
but alſo becauſe an able underſtanding Judge may 
diſcover the Witneſſes to be falſe, by oppoſing to 
one another the Examinations of ſeveralo , where- 
as one may eaſily be conſiſtent with himſelf; and 
altho', by this Means, ſome Crimes muſt remain 
unpuniſh'd in thi: World, and ſome muſt loſe their 
juſt Right, who perhaps have but one Witneſs to 
ſupport it, yet this Inconvenience is not ſo great, 
as if every one's Life and Fortune lay at the Mercy 
of any one Man's Impudence and Villany ; for 
tis better that a few guilty Perſons ſhould eſcape 
oy oa than that many innocent ſhould ſuſ- 
er (). 

Ye! Selden (o) obſerves, that againſt a Gentile the 
Jen admitted of one Witneſs as ſufficient, And 
Grotius (p) takes notice, that one Witneſs was e- 
nough, not to condemn, but to inform the Courr, 
and, in pecumary Matters, to put the Defendant to 
his Oath. At this Day, among the Moors, the E- 
vidence of two honeſt Men is ſufficient, but if 
the Witneſſes be ſuſpected, then twelve Perſons are 
required; for they think as much Credit may be 
given to twelve, let them be ever ſo profligate, as 
to two, be they ever ſo honeſt (4) (r). The Het 
brews admitted none to be Witneſſes but ſuch as 
were of good Reputation; Madmen were except- 
ed againſt, and Children, till chey were thirteen 
Years of Age ; and Thieves, even after they had 
made Reſtitution ; thoſe too who lived by Gam- 
ing, and Publicans who exact more than their due, 
and ſuch as deal in thoſe Things which deſerve 
Stripes. Among the Turks, thoſe who have made 


ll 


(1) For as Iſæus ſays, Orat. 7. p. 504, $05. 
And, in Orat. 3. he 


t. 4. 4 3. 


or. Chap. 48, 45, 101. | 
(5) So the Code orders, Et nunc man 


(a) Vide C ; p. m. 22. 
og wy 7 onne ſtag. de Unione Luſitan. 1. 5. p. m. 22 


ſcarce ſeeems ſufficiently proved, which is atteſted by Two. 
c 


Add. Lex Wiſioth, I. 2. f. 4+ c. 12. 


(eg) Plut. Romulo, 
i) Edick. c. 101. 


Witne 1 ; 
Net. 0 if = _—_ ſhall be found Guilty, 


(d) Lib. 1. 
Lex. iſigoth. J. 5. t. 7. c. II. 


(m) Vide Suſan Hiſt. v. 51. 
(p) On Deut. xix. 15. 


— 1 
—— 
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Mr. Barbeyrac's NOTES On 59. 


Ae ¹νẽỹses le F uapreriy NM]. © Arguments are better than Witneſſes. 
ws, That in Matter of Inheritances particularly, 


754. 4. * If Arguments and Writings be wanting, the Controverſy muſt be decided by Witneſſes. 


eeds are preferable toWitneſſes, Philo Jud. de Decal. p. 
See Lex. Miſigoth. I. 2. 


(3) There were, nevertheleſs, certain Caſes exce pted, as well for the Criminal as for the Citizen. See Mr. Noodt's Probabilia 
Ws, Lib. 3. Chap. 5, 6. as alſo the Interpreters on Cicero's Orat. pro Milone, Chap. 22. | 

f (4) Pro Rege Dejotar. Chap. 11. Lucian in Aſind. Tit. 2. Page 80. Edit. Amſt. * Servants muſt needs know both the Good and 
the ill Things of their Maſters.” There is ſuch another baflage in Lyſias, Orat. de ſacro Olive trunco. Plaut. Bacch. AB. 4. Sc. 6. 

wer. 20, 21. KI know I am a Slave, and therefore I am ignorant of even that which I know.” See a Paſſage in Iſocrates Trapex, 

Ce fide queſtionum, pag. 634, c. and Ariſtot. Rhet. ad Alex. Chap. 17. Hither may be referr'd the]Hiſtory, or rather the Fable, 

ot Avicenna, in Gabril. Sionit. de urbibus & moribus Oriental. c. 3. See Lex Wiſigoth. Lib. 5. Tit. 4. Chap. 14. with which may be 

Gol. Tra: ibid. Lib. 3. Tit. 4. Chap. 10. and Lib. 6. Tit. 4. Chap. 3. and Capitulare Caroli, Lib. 7. Chap. 280, Edictum Regis The- 


ö ifeſts ſancimus, ut unius omnino teſtis reſponſio 1 audiatur, etiamſi preclare curiæ honore ful- 
beat. Lib. 4. Tit. 20. De teſtibus, Leg. 9. 5. 1. See alſo the Digeſts. Lib. 48. Tit. 18. De quæſtionibus, Lib. 20. 


To this Purpoſe is that of Quin l lian, Declam. 3 12. The Condition of Man 56 

» Jince it ſeems neceſſary to have a Witneſs for every thing we do: Truth has ſo little Power, and Faith ſo little Eſteem, it 
(b) Vide Suet. Galb. c. 7. 

_ — cum ſint premia falſe 

Nulla, ratam debet teſtis habere fidem. Ovid. Triſt. I. 3. 


El. 10. v. 35, 38. 


(e) Ad. ann. 1585. Cf) V. Ariſtot. Pol. L. 2. c. 6. 


(hb) Unleſs for Inteſt, as Cicero ſays, Orat. pro Milone, Co 22. 
And therefore Ariſtotle, d. I. does well call it a fooliſh Law, If the Accuſer brings a Multitude of his Relations as 


(4) See Numb. xxxv. 30. Deut. xyii. 6. and xix. 15. 


(1) Plin. 

(n) Val. Max. I. 4. c. 1. / 10,11, (0) De Fure N. 
) What Qualifications are neceſſary for Witneſſes, may be ſeen in 
D. de Teſtibus. (7) See above, in B. 3. c. 6. 1.16. 
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324 Of theW, ay of deciding Controverſies,” &c. Bo a 


a Pilgrimage to Accca are equivalent to three Wit- 
neſſes (a). (6) Add to this, that One Eye-Witneſs 1 
worth Ten that has the Fact by Hear-ſay only. And 
therefore their Teſtimony is of no Weight which 
is built () upon the Authority of others. 

But tho' the Oath of a Witneſs creates a great 
Preſumption of the Truth of what he aſſerts, yer, 
in the Law of Nature, nothing hinders but that a 
ſworn Witneſs may be convicted of Perjury ; and, 
if he be io convicted, the Sentence founded upon 
his Teſtimony comes to nothing (): Yet it ſeems 
abſurd, that the Party concern'd ſhould be permit- 


ted to make void the Evidence, by ſwearing on 


the other ſide ; for this would not only lay open a 
great Gap for Perjury,'but by reaſon of contradito- 
ryOaths, the Controverſy would remain as uncertain 
as before. And therefore it is according to its u- 
ſual Sillineſs and Impiety, that the Alcoran (c) com- 
mands him who accuſes his Wife of Adultery, and 
nas no Witneſs to prove it, to ſwear four times, and 
the fifth Time to imprecate the Curſe of G ov 
upon himſelf, if what he affirms be not true: and 
on the other ſide, it allows the Woman to be clear, 
if ſhe denies the Charge four times upon Oath, 
and the fifth time with an Invocation of the Curſe 
of Gon. 


X. As for putting the Sentence of the Judge in 
Execution, we need not ſay much; for in a State 
of Nature, if a Man does not, of his own Ac- 
cord, perform what is due to me, I may, by all 
the Power that my ſelf have, or my Friends can 


— — * 


ſupply me with, force him to it. How far we mat 
carry ſuch violent Proceedings ſhall be ſptae 
more fully hereafter, when We come to diſcouiſ 
of War. Only here we may obſerve, that in fy, 
an Execution, I not only acquire the Property aq 
the Thing adjudged to me, when by any Methyy 
whatſoever I have got Poſſeſſion of it: but mor. 
over, it I cannot get Poſſeſſion of the Thing 1 
ſelf, I may ſeize upon any Thing of the ſame y. 
lue, the very Charges of the Execution be 

reckon d in, fo as to become the rightful Owner d 
it (4). Indeed the Goods of a Debtor, who be. 
comes ſuch either by his own Contract, or by tþ 
Thing it ſelf, or by his Injuſtice, ate look d u 
in the Law of Nature, as tacitly morrgaged f 
the Debt; and, if it be not diſcharg d, may b 
E ſeized for it; nor is the bare Detention q 
the Thing enough for the Creditor, for that fre 
quently has more Trouble than Profit in it; by 
he mutt alſo have full Liberty to diſpoſe of it a;þy 
pleaſes ; for my Right is not ſatisfied, if inftcadg 
the Thing, with the Property of which I oughty 
be inveſted, I receive nothing but the Cuſtody q 
another Man's Goods ; yet, in ſuch a Cate, I ough 
to ſignify with what Delign I make ſuch Seiſur, 
whether in order to extort from the Dehtor my Dug 
the ſooner, or to take the Goods thus ſeized up 
in part of Payment : Indeed it ſeems but reaſons 
ble to give the Debtor Liberty to receive hi 
Goods, upon Payment of the Debt. But th 
Way of Execution is proper to the State of N. 
ture, and has no place in a Civil Conſtitution ( 


es 


(6) Pluris eſt eculatus teſtis unus, quam auriti decem. Plaut. Trucul. A. 2. Sc. 6. v. 3. The Ears are leſs faithful chat t 


« Eyes.” Lucian de Domo. 


(7) od Ae i N muy mis dei marTdopavors dra lyerrtia vin, dur wi ape, Im goon 73 Aνν,ëꝛ:eior ai ; 168 
T PS ney Ace Philo Jud. de — 122. pag. +4 B.Co Edit. Pris. « Ina well-regulated Commonmealthtly 
« Laws take Care, that what is given upon Hear- ſay ſhall not go tor Evidence. For ſuch a Teſtimony is naturally liable tw Gr- 
eruption. The Eye is appriſed of the Things themſelves, and in a manner incermeddles with Buſineſs, and perceivesal 
« by Light, by which every Thing is illuſtrated and diſcovered: but the Ear has leſs Credit, as having to do not with the 
£ Things themſelves, but with Rumours, which do not always mind the Truth, Id. de Fudice. 9 


( 4) Vide Chy. Richer. de moribus Turcarum, 


End. (c) Cap. de Lumine. 


& vi privata. 


(b) The Attick Laws allow, that, after the Sentence, an AAion of Peryn) 
may be brought againſt the Witneſs, as is plain ffom Demoſth. Orat. in Euergum, in the Beginning. Add. Plat. de leg, I. 11. abut tk 
(d) For as Grotius obſerves, l. 2. c. J. ſ. 2. Expletive Fuſtice, when it cannot get the Thing 
it ſelf, demands an Equivalent, which morally ſpeaking is the ſame. 
8. 8. J. 2. f. 18. D. de vi bonorum raptorum, & L. 4. f. 2. I. 13. D. quod metus cauſa, & I. 48. f. 7, Cc. L. 7, 8. D. ad l. Juin 


(e) Vide L. 41. f. 2. J. 5. D. de acquir. poſſeſſ. L. 47 
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The Coherence. hex 
, Matrimony the Propagation of Mankind. 
. Whether there be an Obligation to marry. - 

* A wandring Luſt oppoſite to the Law of Nature. 
: Mankind, not to be propagated but by Marriage. 
L. What.Obligation may be laid on Men to marry by 

the Laws of Nations. 
IT. What it is by the Law of Nat ure. 55 
III. Hon, far the Laws of Nations may order 
concerning Marriage. EOS | 
De diſorderly Marriages of the Amazons. 
The Laws and Rights of 4 regular Marriage. 

NI. Whence ariſes the Man's Power over the Wife. 
ll Whether it be beſtowed immediately by God. 
XIII. Whether it neceſſarily implys à Power of Life 
and Death. | 

V. Whether Conſent, not Bedding makes the Mar- 
: riage. | 
AV. No Woman may marry more than one Husband. 
VI. Polygamy in uſe among many People. 

VI. XVIII. Whether it be repugnant to the Law 
: of Nature. 
XIX The true Nature of Marriage is for one Man, 
and one Woman to be joyned together. - 


L A 


| follows in courſe that we examine the 
Original and Nature of human Government, 
and that we (1) obſerve what Precepts of 

the Law of Nature and Nations do pre- 
luppoſe It. But in as much as Government can- 


— 


"Fain: 5 
IM ON I. 


XX. I is not lawful raſhly to part Man and Wife. 
XXI. Adultery, and witful Deſertion make a Mar- 
1 Triage v 1 „ . 7 B2 7,59 Cop 
XXII. Whether an intolerable ill Nature is 4 reaſon 
for Divorce. 


XXIII. The Opinion of ſome Men, about the Senſe of 
 __ the Law of God about Divorce. 

XXIV. Particularly of Mr. Milton. . 

XXV. Marriage requires ſuitable Qualifications of 


Nature. 


[XXVI. An Error concerning Matrimony, 


marry another. 


XXVII. Amarryd Woman can't right 
1 why forbidden? 


XXVIII. Marriages with near Kindre 


| XXIX. How it comes to po that Men are aſhamed 
| | of their Genitali. 
XXX. Of Nakedneſs. | 


XXXI. The original of natural Shame. DIY 
XXXII. Marriages between Parents and Children 


| wicked. | 

XXXIII. The Opinion of the Jews about it. | 

XXXIV. Of the Marriages of Brothers and Siſters. 
XXXV. Of the other Degrees forbidden. 


XXXVI. Of ſecondary Wives, 


not otherwiſe be conceiv'd than between 
ſeveral Perfons, and ſince the Holy Scriptures 
inform us, that in the Beginning G0 D Al- 
mighty created one only human Pair, the Ori- 
ginal Parents of our Race; it may ſeem ne- 


—-4 


5 The Connexion is ſomethin 
den. Lib. II. Chap. II. where 


4 1- and a 
lome huma 


tae 
ys, That he paſſes to the 
n At, which he reduces 


© 


dd the N | 


ember of a Kingdom. 


Mr. Barbeyracs NOTES on Chap. 1.6. . | 
different, and perhaps better in his Abridgment of the Duties of a Man and a Ci- 
uthor follows the Notion, which he had before propounded : Lib. I, Chap. 1. 
onſideration of the Acceſlory States; i. e. to them which are conſequent upon 
to four: viz. Marriage, the Relations of Father and Mother, Maſter and Servant, 


Y y 


ceſſary 
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neceſſary, (2) before we proceed in our En- 
quiry about Civil Power, to conſider the Relation 
of Matrimony; which being the Source of Private 
Families, does by conſequence ſupply Matter 
for the compoſitig of all Sovereignties and States. 
For as the Body of Man is made up of divers 


Members, each of which conſider'd by it ſelf, 
hath likewiſe in ſome ſort the Appearance of a 


Body, ſo States are form'd out of leſſer Societies, 
of which. ſome are call'd Simple and Primary, 
others Compound, and as it were Collegiate, Of the 
firſt ſort are three, according to the threefold 
Power of à Hausband, Of a Father, and of a Maſter. 
And theſe bear the Name of Simple, not becauſe 
they conſiſt of no more than two Perſons, as 
ſome maintain (a), but becauſe they are not 
compounded of inferior Societies. 
may not one Fa 
one Maſter more 
thus conſtituted be as t 
ther had but a ſingle 
ſingle Servant (6). ICS 

II. To go on then; To ſoon as Man was ren- 
dred obnoxious to Mortality, leſt the Duration 
of ſo noble a Species ſhould be confin'd to a 
ſingle Age, or ſhould require the conſtant Mi- 
racle of new Creations to preſerve it in Suc- 
ceſſion, it pleas d the moſt wiſe God to provide 
againſt theſe Inconveniencies (1), by enduing the 
two different Sexes with a natural Power of Pro- 

agating their Kind. And left they ſhould 
orbear ſo neceſſary a Work, either out of Neg- 


ligence, or upon Apprehenſion of the great Pain 


of Bearing, and the great Trouble of Educati 
their Off. ſpring, he implanted in each Sex a 


molt paſſionate Love, a moſt ardent Propenſ 
towards the other; with a moſt deep and te 8 
Affection for their Common Iifue ; that ſo 9 
might not only willingly, but joyfully contrib, 
their Service to the Preſervation and the G 
tinuance of Human Race (c). 3 

III. The firſt Point of Enquiry concerns 
Matrimony muſt be, whether Men, in all reſp 
fit for ſuch a Condition, lie under any Oblie 
tion of entring upon it. For about, this A - 
as likewiſe about others, to which Men ar: 
clined by a natural Appetite, as Self. Preſem 
tion, and the Love and Education of Off.ſhr 
many have rais'd a Scruple, as if they weten 


appear 
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(1) Some Divines r wit 


Controverſiarum circa jus 


pagate a corrupt 
one Generation onl 


Lib. 2. Chap. 21. C. 34. 


(a) Vid. Joh. Frid. Horn, de Civitate, I. 1. e- 1. .. 2, 
Legib. |. 4. 


greater than that of Feeding. 
Providit ille maximus mundi parents, 
"Cum tam rapaces cerneret fati manus, 
U damna ſemper ſobole reparet nova. 


Cœlibem vitam probet | 
Sterilis juventus ; boc exit quicquid vides 


under the Care and Cognizance of the Lay; And 
Nature. For, ſay theſe Authors, what need «tha: P. 
For why there of a farther Engagement to ſuch Peri ho k 
er have more Children, and mances, as the Senſitive Appetite, and [nſtns ad ſo 
rvants, and yet the Sogieties did with ſufficient Strength incite-and drive ui an 
ſimple, ab if each Fa- before? But indeed their Dependance on nu uilty 
hild, each Maſter but a Inſtinct, is ſo far from proving them to be u the In. 
commanded by the Law of Nature, that it ra ve ell 2: 
argues a more peculiar and more earneſt ( s he 
Nature to have them obſerv'd with the uti was Al 
Strictneſs, as the immediate Cauſes of the W Vveigb 
" 8 
ty and Welfare of Mankind: whilſt Ciſtruſting rough 
as it were, the bare Force of Reafon, ſhe f the 
and ſeconds it with ſo violent an Inſtind, tr ian ©! 
Men cannot, without great Difficulty, bend Wo 1 
contrary way (4). Where ſhould we find a hn pure 2 
(1) who would venture the common Ven- would 
tion of Children, were he not led to deſire then, io! the 
as well by a Natural Inclination (e), 2s U ft Whe 
ns ſober Advice of Reaſon ? efpecially in the 
the means of obtaining them are fuch, as vf man 
(2) Plato ſays, That if we will make good Laws, we muſt begin to regulate Marriages well; Tau J Ae min (1) P 
unrund nö, Nd A* rid eu cri dn N TOA. De Legib. Lib. IV. Sce Alle Dion. 4 yr Hes. e 
Lib. 12. Chap. 24 p. 91. There is a Fragment of Hierocles's, which deſerves to be recited here, where that Philoſopit Nat. Hil 
ſays, That nothing is more neceſlary to be treated on than Marriage, becauſe Mankind is "4 Ad wh Society, and Mat _ i 
— 4 the — and * _ le - 2m — J adds he, there can't be a City without Families, nor tan any aas 
Family be compleat, unleſs the Head o it bemarry'd. "*Ayayagmbraris isn 6 n N Tü Ab- Amy uy N nw! U 8 x S 
A tou meds g- Heim fs N ., uh. i agre + a Ours 3Þ lg & — wh — dn , 
0 m ,,. TRARQG os TANgns 0 TW voauntlQr. Hierocles De Nuptiis apud Stob. Serm. 65, allow i! 
Mr. Barbeyracs NO T ES on Chap. 1. S. 2. che m. 
our Author for what he ſays here, he anſwers them thus in his Specimt (3) 1 
| | aturale, &c, Chap. 3. J. 7. When God, who knows all things, foreſaw that Man would 2. had 
inevitably become ſubje& to Death, he diſpos'd things by his infinite Wiſdom from the Beginning after this manner! in a wo 
That diverſity ot Sexes ſhould be of uſe both in the ſtate of Integrity. and of Sin: In the ſtate of Integrity, it us muſt b 
to raiſe up an how Secd, to enereaſe the number of the Worſhippers of God; but after they had finned, it was to pre his Op 
ace, — . — r of Sin, might not quite deſtroy Mankind in the ſpace L lis Fin. 
e Creator not judging it ht to form a ne her, tat 
the Earth ſhould be inhabited by a corrupt = Jab then omas 2 uu rr (a) - 
33 Mr. oor _ NOTES on Chap. 1. 5. 3. ＋ 
1) And would not the Women alſo reje& it on their part f. in his News Letteß E , 
— Mr. P. Mai mbourg 's Critical Hiſtory of Caleiniſm, Let. 16. — Mr. 5 Ede S a 4 
a . s Efſlay upon the Human Un b truns 
11 Chan 
MAbs (% In beginning thus with Matrimony, Plate bimſcl! © = 
p. $35. Ed, Mech. is our Guide and Director. Let us hear his anagers of the Queſtion. LL. L 4 Ark Conkid 
Come, tell me by all that's Good, what Point ought firſt to fall under the Legiſlator's Care? Will not Nature teach bin Fabel 
ſetile, before all things, by good Laws the Affair of Generation and the Origin of Mankind? Clin. Yes no doubt. A BY ractis 
the Affair of Generation takes its Riſe from the Union and Community ef Medlock. C. It doth ſo. A. Why then if Nen Sts 7 
Laws be in = firſt place eſtabliſh'd, they cannot but have a good Influence on all the future Regulations of the d aal 
(c) My Lord Bacon, De Augment, Scient. L. 7. c. 2. obſerves, that amongſt Animals the Pleaſure of Generation“ might 
; to the 
The wiſe Creator knew the World was frail, 
And order'd quick Succeſſion to repair H. G 
Still with new Race the Breaches made by Fate. Luin q 
——--Let our barren Youth Toa g 
Experience their miſtaken Chaſtity, Uny; te 


Unins di turba. 


Senec. Hippol. v. 465, &c. 


(4) Add. Oppian. Cyneget. I. 3. v. 10), &c. Halieut. I. 1. v.70, &c. 


[ent 


And all you ſee muſt prove a ſhort liy'd Crowd, 
A People of a ſingle Age. 
( ) Vid, Euripid.v. 1090, & c. Hippol. core. 
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| Chap. I, 

appear both tedious and deſpicable to a wiſe Man, 
W. 1c(; attended with ſome delightful Charm (a)? 
Wi acknowledge that there is 4 great Difference 
Wh -ween Infinc and Reaſon, and that in moſt 
ies thoſe Powers take quite contrary Roads, 
Ind chat therefore the Licentiouſneſs of the for- 
ner is to be bridl'd, and controll'd by the Autho- 
Pity of the latter; which to compaſs and effect 
an Argument of a great and worthy Soul. 
at altho' find hath not in it ſelf the Force of 
Wan Obligation, yet it many times happens, that we 
may, by ſome ſuperior Engagement, be obliged to 
ue a Performance which bare Inſtinct 
Wh cfore inclined us to. | 
And hence we may infer the Falſeneſs of 
that Poſition (b), which aſlerts that a Mother, 
ho kills her Child to avoid publick Infamy, 
ad ſo ſtifles her Inſtint of Natural Affection 
Wy another Inſtin& of Averſion to Shame, is not 
W-uilcy of a Sin againſt the Law of Nature. For 
the Inſant's Life was guarded by that Law, as 
well as by the Inſtinct of the Mother; and it 
was her Duty to have known, that her Diſgrace 
was an Evil which ought not to have been 
weigh'd againſt the Death of an Innocent, 
brought into the World by her free Conſent. 
the Care of her Reputation was dearer to her 
than the Pleaſure of being a Mother, ſhe ought 
to have conſider'd this before ſhe chang'd her 
pure and ſpotleſs Condition. But afterwards, it 
would be barbarous Injuſtice to conceal the Sin 
of the Parent by ſacrificing the Child. 

When Matriage is once contracted, in as much 
s the Gift of Fruitfulneſs is not conferr'd by 
human Power (c), a greater or a leſſer Number of 


Children equally anſwers the Obligation of Na. 
ture. Nor ſhould the Wife's Barrenneſs raiſe 
any Scruple in the Husband. as if he had been 
wanting in his Duty to the World 4). 

IV. To carry on our Enquiries as clearly as 
may be, this in the firſt Place we take to be moſt 
evident, that all thoſe impure Pleaſures are re- 
pugnant to the Law of Nature, which aim at 
no other End than the Satisfaction of Brutal 
Luſt. For the more warmly the Appetite 
of Love ſtirs in human Breaſts, the more is Na- 
ture and Reaſon concern'd to provide, that the 
Irregularities of its Motions do not prejudice 
that comely Order, which is the very Life of So- 
ciety ; and that it be rather made to contribute 
to the Maintenance of Decency and Peace. 
Whence appears the moſt deteſtable Sinfulneſs 
of thoſe Pollutions which we ſo juſtly call Un- 
natural (1): | | 

But the Sin of Uncleanneſs is not contin'd to 
thoſe groſs Degrees; many grievous Violations 
of Chaſtity there may be in what we are wont 
to term the ordinary way of Nature; and theſe 
happen as often as we purſue our Pleaſure, with- 
out regarding the only juſt End of it, the due 
Conſervation of our Race. It hath indeed been 
aſſerted that many Nations of old thought it a 
part of natural Liberty, to proſecute an amo- 
rous Entertainment, without being (e) tied by 
the Rules of Matrimonial Strictneſs. But tis 
ſufficiently manifeſt, that if all Men ſhould make 
a conſtant uſe of this irregular Freedom, human 
Society could not long ſubſiſt, either in a grace- 
ful or in a quiet Condition (3). And therefore, 
according to Bp. Cumberlands moſt true Rule 
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| Mr. Barbeyrac's 
(1) Pliny ſpeaks of the two ſorts of infamous 


Port. 9. apud Tho. Hy 


them, Scipio Ammirat. Diſc. Lib. 5. Chap. 5. ' 


*. had granted, that by the Law of Nature ale, 
ina word, all Uſe of the natural Parts only for Pl 


— — 
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NOTES on Chap. 1. 5. 4 


Copulations, as well as of the Abortions which Women cauſe by 
Medicines, to hide their unchaſt Li ves, as Crimes unnatural, and more than beaſtly. Is hominum genere diverticula ve- 
neris excogitata, omnia ſcelere nature, faminis vero abortus. 
Nat. Hiſt. Lib. 10. Chap. 63. ſee Phocylides, AEſchinus's Orat. in Timarch. Dio Chryſoſtom. Orat. de Pulchritud. Sad. der 
e, Martial Lib. 1. Epig. xci. In Peru (as Garcilaſſo de la Vega reports in his Hiſtory of the 
Tncas. Lib. 3. Chap. 13.) the Name of Sodomy was ſo abominable, that if any one in the heat of a Quarrel reproached 
another with that Vice, he liv'd in diſgrace all his Days: Yet it was ſo common among the Greeks, that Plato (de Le- 
5%, Lib. 7.) found it very hard to baniſh it out of his Commonwealth, The Turks alſo, who otherwiſe deteſt it, 
allow it with ſuch fair Boys as they have made their Priſoners, as if War licenſed them to do what they liſt with 


Quantum in hic parte multz nocentiores quam ſere ſumus 


(3) The matter is clear in it ſelf, and will not bear Enlargement. Mr. Thomaſtus in his Furiſp. Divin. Lib. 3, Chap, 
it could not be prov'd that Beſtiality, Sodomy, wandring Luſts, Ofc. 

eaſure; is anlodk; 
muſt be had to the Laws of God which are purely poſitive and general: but that able Lawyer afterwards rectify d 
what's juſt from what's honeſt, and ſo in the main agreed with our Author. 5 


al abſolutely; and that to prove it a Crime, recourſe 


cc 


F. p. m. 137. Cartes de Paſſion. Art. XC. 


Rabbies, that before the A4o- 
erſelf, either gratis, or upon 


in ſome Caſes, ad judg'd lawful. To which purpoſe they 
is not neceſſary to appeal 


PH. As I take it, here lives my wotthy Procurere PAL, 
* We have a fair Market; if you bring Money in your 
Pocket, you are free to buy any thing but prohibited 
you from travelling in the 
* High-way, ſo long as you don't break Hedges and In- 
© cloſures : and in the ſame manner ſo long as you re- 


and Free- 


pro- his Opinion by A Ir 
. his Fundamenta Fur, Nat. S ent, Lib, 3 Chap. 2. F. 6, 7. 21, Oe. 
that 2 
(a) Add. Val. Max. J. 7. c. 2. f. 1. Extern. Montaigne Eſſais, 1. 3. e 
(6) Mr. Barbeyrac's Second Note upon this Section. Vid. Graſwinkel ad Grot. J. I. c. 1. F 11. 
net e) Geneſ. XXX. 1, 2. (4) Senec. 1. 2. Contr, 13. Fruitfulneſs doth not come at our Pleaſure, nor at the time fix 'd for 
dine iin our Account : Nature is abſolutely at ber own iat And not tied up by human Laus: Sometimes ſhe haſtens and 
5 uns our Wiſhes, ſometimes ſhe proceeds ſlowly, and diſappoints them cvith her Delay. Nature doth not work by Form, nor 
1 C vance confin'd to Rules and Preſcriptions. The Law may appoint a ſet Day, but Nature takes no notice of the Limita- 
1f 4 7 (e Thus Mr. Selden, De F. N & G. Sec. Heb. L.. 5. c. 4. ſhews from the Fewi 
cher WY al Law it was allowable for a Woman, not yet married not betroth'd, to beſtow 
in Conſideration of a Reward, without the Confinement of Cohabitation. Whereas the ſucceeding Inſtitution abſolutely 
"But orbad circumciſed Perſons to uſe any Community of Bed, without entring on a married State : though if this were 
te d between a circumciſed Perſon and a Heathen it was, | 
State * Deut. XXIII: 18. Levit. XIX. 29. Geneſ. XXXVIII. 14, Sc. Add. Grot. ad Geneſ. XX. 9. The Reaſon given by 
ion i aimonides for this Prohibition is, that the Contentions and ether Evils, uſually occaſion'd by theſe irregular Liberties, 
night be avoided, and that Good of certain Notes and Diſtinctions of Families procur'd. + 
to the Teſtimony of Heathen Writers, yet ſee Epi#. Enchir. c. 47. Plaut. Curcul. AF. 1. Sc. 1. b. 33, &c. 
"H, Quin leno Lic habitat. PAL. Nemo hie probibet nec vetat, 
4 quod palam eſt venale, ſi argentum . 
de quenquam publica probibet via, 
"x ne per fundum ſeptum facias ſemitam. * Goods. No Body hinders 
te abſtineas nupta, vidua, virgine, : 
„ , & preris liberis ; ama quod lubet. 
6,85 © frain from Wives, Widows, Virgins, Yout 
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of | Matrimony. 


(a) That in which it is impoſſible for all Men to agree, 
cannot be according to right Reaſon. 

Nor was the Command of Natural Law, as 
to this Point, ſo quite worn out amongſt thoſe 
very Nations, which allow'd a publick Security 
to ſuch Practices, as that they really approv'd of 
what they permitted, or abſolv'd the Actors 
from all Marks of Diſgrace. Tis a famous 
Aphoriſm of Ulpian, that a Whore js Vile, or 
Wicked, by her Profeſſion ; and the Romans thought 
it a ſufficient Puniſhment to theſe looſe Ladies, 
to make them ſhew their Licenſe in Publick be- 
fore the Magiſtrates, and thus to ſtand infamous 
on Record (4). The Principle then, on which 
thoſe States and People proceeded, who con- 
niv'd at ſuch youthful Diſorders, was, by the 
means of theſe publick Traders in Lewdnels, to 
preſerve and guard the private Chaſtity of Vir- 
gins and of honeſt Matrons. In warmer Cli- 
mates, the Extravagance of wild Gallants (c) 
might have injur'd the moſt ſacred Modeſty, 
had it not been diverted by a Tribe of forward 
Nymphs, who were proud of their Addreſſes, 
and met them in their irregular Deſigns. This, 
however, is manifeſt, that the ſame Nations 
which extenuated rather than defended theſe Im- 
moralities, as no more than harmleſs Failings, 
and pardonable Slips of Youth, did yet, at the 
ſame time, aſſert in the higheſt Degree the juſt 
Honour of the Marriage-Bed, and eſteem'd 
Faithſulneſs to it, as a Mark of ſingular Sanctity 
and Goodneſs. 


V. A diligent Obſerver of Human Nature will 


eaſily diſcover how extravagantly Unreaſonable 


it is, that Mankind ſhould be propagated by 


Chance-Beds, without Continement, and Rule 
(1). Such a Life, they tell us, the People of 


Attica led before the time of Cecrops, cohabiting 


like a Herd of Beaſts, under no regard to De- 
cency or Diſtinction. Whoever was made a Mo- 
ther by ſo wide a Proviſion, preſented her Med- 
ly Off-ſpring to any one of the many Fathers 
who would be pleas'd to own and to accept it. 
When Cecrops, by the inſtitution of Matrimonial 
Laws, had baniſh'd this barbarous Cuſtom, he 
paſs'd, in Fables with the Common People, for 
a kind of an Hermaphrodite; either becauſe he 
taught them to know their Fathers, as well as 
their Mothers, or becauſe, by the conjugal Tie, 


he incorporated, as it were, two in one (4). 


Book VI 
Who is there that can pretend to be inf 

how little Difference would be left — 
Beaſts and Men, ſhould the Ordinances of Ma 
riage be univerſally cancell'd and repeald? I 
deed the Beaſts would then have the Advanta 


of the Compariſon (e). They are fr a che 
obſerv'd to uſe ſome ſort of Conſtane \ in hy ook 


way of Love, and ſome Semblance of Cone MAC on{pir 
Fidelity. And if the fair Miſtreſs raiſe a C . — 
rel in the Herd, tis only at certain Seaſons IAnfectio 
the Year, when they feel a Warmth beyond the And ch. 


ordinary Temper. But Men would be perperyy 
Rivals ; and Human Race would be confounz 
and deſtroy'd by fo wild a Method of its Preſs, 
vation. Again, How miſerably weak and he; 
leſs would be the Condition of the breedin 
Mothers? Or, if they weather'd out thy 
Danger, how great would be the Trouble, hy 
high the Charges of Education, above the 
fingle Strength, or ſingle Fortune? It is plan 
the Men would not be over- forward to lt 
them under either of theſe Burthens ; not i 
the Firſt, unleſs they knew themſelves to hy: 
been the Cauſe of their Pain; not in the Secou 
unleſs they could be aſſur d, that the Child, u 


To all \ 
Ea ichout 
Would b 
Bhould \ 
Fife we 
ot of 
hat 7. 
le Spa 
heir 
Negular 


be provided for, was their own. And 'tis m enſe of 
likely, that they ſhould be able to obtain 7 W® ſtarv 
Certainty in theſe Points, without the regulr unes, tl 


Reſtraints of Marriage. For what Ariforl(/) 
reports of a Nation in Africa (g), where th 
Wives are held in common, but the Child 
diſtinguiſh d and appropriated, by the Likenel 
of Features, is, at beſt, a very deceitful Me. 
thod. Tho' indeed Theocritus (h) makes the 
Tokens of an Adultreſs ⁹²aa Lee“ zurbra nah 
Children unlike the Husband ; and Horace's Wiſh for 


ry, an 
lainte: 
VL I 
yond L 
omely 
$ nece! 
ind ſh 
mal Co 


— — 


the Roman Chaſtity is Laudentur ſimili prole purpre, nquire 
© Let the Women deſerve Commendation, fot Proper 
© picturing the legal Father in the Child. arried 
Laſtly, ſince without Matrimonial Preſcrip- ehe 
tions, we cannot well ſuppoſe any ſuch thing s WI) dhe 
Families, nor without Families any publick nen h 
States; and ſince therefore the whole Order and Hate l. 
Harmony of Civil Life is founded on theſe Re-: udien 
gulations, it is moſt clear that were Men entirely by the 
releas'd from ſuch Bonds, they muſt live in an « * 
ad co. 


unſociable, ſeparate Condition, little bettet than 


Brutal. And therefore Horace ſhew'd his uu e WW ©" © 


(1) Dionyſ. Lib. 14. f. 382. 


1 OE | 

Judgment in deriving the Calamities of | - ua 
Country: | n 
mand t 

—— — Noah. 

| k WI 

Mr. Berbejracs N O T E S. on Chap. 1. 6. f. 8 
(a) Of the Law of Nature, c. 5 ½ 46. (6b) Tacitus of Viſtilia, Ann. L. 2. c. 85. That Youth in O wintilian (Decl. (3) Se 
14) was arriv'd at the higheſt Pitch of Impudence, who forms a publick Accuſation againſt his Miſs, for giving him Hither r 
a Potion that ſuppreſs'd his Love. Amongſt other of his Rants, this is one, J had juſt enough to furniſh") ſel with 4 oh 0 
N ' Wome 


moderate and ſparins Meaſuve of unforbidden Foys, ſufficient for the Neceſſities of Life, Therefore inſtead of 4 Wije l 


content with a Miſtreſs, and with a ſingle Miſtreſs, which is a moſt certain Sign of 1 and good Management i: 


Pleaſure. (c.) V. Cicer, pro Cælio. c. 17. Ec. Spict. Enchir. c. 47. Add Muſon. in Stobæus, 


erm. VI. Grot. in Math. V. (a) L 


27. The Mahometans allow Fornication with their Maids; which the more vertuous Indians do, in all Shapes, and oa ic: livers 


all Accounts, deteſt, Plutarch (de Virtut. Mulier.) a wy _ among the People of Che, for 2 _ no 
ultery, or any other unchaſt Practice; though Me 


hundred Years together, there was no mention made o 
was tamous for Beauties. 
(d) Athenæus, J. 13. c. 3. 


: e) Y 
land BI 


(e) Quintil. Inſt. Orat l. 9. c. 2, Tho' Dido in Virgil complains of her late "art as 


* unhappy Match, yet her real Thoughts could not but break out, and ſhe declares in the midſt of the Lamentation, . I 
* that a Life abſolutely without Marriage, was the proper Condition of Beaſts, not of Men, tt Ma 


Non licuit thalami expertem ſine crimine vitam 


Degere more feræ? 


(f) Pol. B. 2. c. 2. (20 Who perhaps ale the ſame that Nicol Da maſcen. (de Mor, Gent.) calls Limyrnii, OR 


Fneid. 4. 550. 


cund. 
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I rrcunda culpe ſecula nuptias 
. eee, genus & domos : 


Hoc fonte derivata clades 
In — populumque fluxit. L. 3. "7 1 Pl 


ft thoſe Flagitious Times 
i 1 es unknown Crimes,) 
onſpired to violate the Nuptial Bed; 
From which polluted Head — 
Infectious Streams of crowding Sins began, 
And thro” the ſpurious Breed and guilty * 


My Ld Roſcommon. 


o all which Conſiderations we may add, that 
ES. ichout a Succeſſor, in way of Marriage, no Man 
Could be born to an Eſtate or Inheritance; and 
10uld we take away theſe Advantages, Human 
ife would be depriv'd of its chief Ornaments, if 
Wor of its neceſſary Supports. Tis remarkable 
hat Juſtin (a) relates of the Partbeniæ amongſt 
e Spartans ; they were born, as the Irony of 
eir Name imports, from promiſcuous and ir- 
Wc gular Embraces, and being grown up to A 
enſe of their Shame and of their Poverty, fearing 
Jo ſtarve at home thro Deſect of Paternal For- 
Runes, they were neceſſitated to leave their Coun- 
Wry, and ramble abroad in a Body, to force a 
Maintenance and a Seat (3). a 

| VI. ln as much then as it appears evident, be- 
yond Diſpute, that in order to the keeping up A 
omely and a regular Society amongſt Men, it 
s neceſſary, that the Propagation of Human 
ind ſhould be ſettled and limited by Matrimo- 
ial Conſtitutions, we are in the next place to 
nquire what Obligation particular Perſons, of 
droper Years and Abilities, have, to engage in a 
rried State. And here we may firit take a 
iew how the Matter before us hath been order'd, 


. 

s Wy the Laws of People and Governments, and 
en how far it ſeems to be derermin'd by the 
are Law of Nature. It was the Doctrine of the 
„ancient Jews, as Mr. Selden (b) informs us, that 
ly by the Divine Precept of Encreaſe and Multiply, 
in WE! their Males were bound to Marry before they 
an Wa compleated twenty Years; unleſs upon ac- 
ue {count of ſome Natural Defect, or becauſe they 
his bad devoted themſelves to a Life of Chaſtity, and 


conſtant Study of the Law. And this Com- 
mand they ſaid extended to all the Poſterity of 
ahb. They added, that he who buried his 
Wife, without ſeeing a Son and a Daughter, 


— 


(and thoſe as Perfect by Nature as their Parents) 
had not yet fulfill'd the Precept. But that in 
caſe a Man's Son and Daughter were dead, and 
had left Children of both Sexes, the Grandfather 
was then free. That otherwiſe, upon Defect 
of Iſſue of either Sex, Men were oblig'd to con- 
tract new Marriages, ſolong as their Age would 
give them leave. And therefore, that if a Man 
had either taken a barren Wife, or one that was 
not yet old enough to be a Mother, he did not 
anſwer the Law, unleſs he took another imme- 
diately capable of Bearing. Leo Mutinen/is c) 
obſerves farther, that altho* the bringing of a 
Son and Daughter into the World, ſeem'd to be 
ſufficient for the full Obſervance of that Divine 
Command, yet a Man, of convenient Age and 
Strength was {till bound to ſeek a married Life, 
for the avoiding Fornication (4). But whether 
this Injunction extended to Women as well as to 
the Men, was a Point not very well ſettled and 
agreed amongſt them. It is moſt probable, that 
their Judgment was to chis purpoſe, that the 
Women were not indeed oblig'd to any deter- 
minate Time, becauſe it is not in their Power 
to marry when they will; but that upon the firtt 
fair Offer made them, they ſtood engag'd to 
contribute their Aſſiſtance to the World, Tis a 
Saying amongſt the ſame Doctors, chat He who 
neglects the Precept about the Multiplication of Man- 
kind, onght to be looked upon as a Murtherer (e). 
Many other Nations have, in their publick 
Inſtitutions, declar'd themſelves to the ſame 
Purpole (). Plutarch recites a Law of Lycurgus, 
by which it was Enacted, that old Batchelors 
ſhould be excluded from the ſolemn Sports and 
Dances of the Women; and that in che Winter 
Seaſon, they ſhould go naked up and down the 
Forum, ſinging a Song in Diſhonour of themſelves, 
the Burthen of which was, that They owned 
themſelves to be thus juſtly puniſh d, for diſobeying the 
Ordinances of their Country. And that, belides all 
this, they ſhould have none of thoſe honourable 
Marks of Reſpect and Duty paid them, which 
the younger Spartans were otherwiſe oblig'd to 
pay to the elder. Upon this laſt account Der- 
cyllidas, a Famous, but unmarried General, de- 
firing a younger Perſon, according to Cuſtom, 
to reſign his Seat to him at a publick Solemnity, 
the Youth refusd, with this ſmare Reaſon, 
Becauſe, lays he, you have brought no Son into the 
World who might bereafter give place to me ( g) 
At Rome the Cenſors ſometimes impos'd a Mult 
(for that Reaſon call'd Uxorium) upon ſuch Men 


(3) 
r may be referr'd moſt of the common arg 
XV. * Cabas, King of Perſia, having by a 


Women 


(a) L. 3. C. 4. 


Celivers the like 


33. (F) v 


Servius (ad 3. En. v. 551.) & Lactantius (de falſ. relig. c. 10.) vary ſomewhat in the Relation of this Story. 
Hithe uments urged againſt Plato's Community of Wives 
ublick Ordinance, commanded the promiſcuous Uſe of Wives and 


his Subje{'s roſe in Rebellion and expell'd him the Kingdom. Procop. Hiſt. Perf. 1. 1. c. 5. Agath, I. 4. 


(b) De J. N. & G. Sec. Heb. lib. 5. c. 3. 


WECCE Opinion, and adds, One of each Sex is the leaſt Number of Children that ought to paſs for ſufficient. 
(©) Yet the Sect of the Eſſenes amongſt them utterly forſwore the ule of Women. Vid. Plin. N. H. V. c /. Solin. 
4 arro, in Leg. Mænia apnd Nonium in Eunuchare. He that deſtroys his Country, bis greater Parent, is moſt 
"excuſably gwilty : And tis every one does, ſo far as in him lies, who either diſables himſelf from being & Father, or deſeyy, 
a as ſuch, Yee the Sayings of Muſonius, Hierocles and Antipater in Stoh. Serm. LXV. Add. Arrian in Epitter. I 3. 
- 1 Pollux. z. cap. ted a Yajpuwy, mentions Suits at Law carried on at Athens and Laceda mon, againſt Celibacy and 
de Marriage. 


ꝶ6⸗w 


Add. Stob. Fer w. 


(e) De rit. Hebr. p. 4. c. 2. (d) Plato (de LL. I. 11.) 


(2) Md feine dauGr, fc. Phocylides, 


J. 1“ 
14. 


To live unmarried is to die unmourn'd : f 
Add to your Race; ſee Nature's Gift return'd, 


as 
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as had grown old in a fingle Liſe (a). And good groſs all they had got in his Service (e). . SY 
Meztellus ſpeaks home to the Buſineſs, in Gelliwz, mongſt the Fews, an Eunuch was not permit 1 
Could we, my Country- men, lays he, do altogether to be a Judge in any Caſe; upon the Opinion al f 
without Wives, we need not give our ſelves theſe unne- of their exceſſive Spitefulneſs and Cruelty, A 3 
ceſſary Troubles. But ſince Nature hath ſo order d in the Indies, tis a common Saying, that 7, „ ; K of 
Matters, that Human Life can neither be wery free and ſtrate Beaſts makes them more tame and humble; ;, - 
eaſy with them, nor tbly ſubfiſt without them, we the ſame Experiment tried on Men makes they mars l * 
ought rather to conſult our perpetual Safety, than our Inſolent and Intolerable (F) ( 7 oe 
77 Conveniency (b). . Some obſerve that Ewnuchs were firſt maden Wi oo 
t follows from the ſame Principles (2), that it thoſe Countries, where Poligamy was permi. | lie 
is ſinful and unjuſt co emaſculate Perſons; at ted: the Number of Men being ſuperior, or, wr” > 
leaſt, without their Conſent. Domitian forbad the leaſt equal to the Number of Women, Othe; ditic 
Perſormance of this Operation by an expreſs Law maintain that they owe their Original to dt ton 
(c). Aſter which, thoſe who had fo ridiculous a Right of War; when a Conqueror ſparing tt; a F. 
Deſign on themſelves, or on others, were Lives of thoſe he overcame, thought fit ton hiv; 
oblig'd to ask leave of the Emperor, or the Pre- them into this unmanly Condition, that hari WS (b) 
ſident of the Province (3). Upon what ac- loſt the Springs of private Intereſts and Aﬀed. diric 
count the Eaſtern Monarchs were ſo ſond of em- ons, they _ with the more Security k of a 
ploying Eunuchs in their neareſt Offices, may truſted in his Service (4). leav( 
be ſeen in Xenophon (4). To whoſe Reaſons, VII. If we conſider barely the force of x, e). 
we may add this one farther, that the Prince zural Law, we ſhall conclude, that in as much s Hut 
could, without Envy or Offence, make himſelf Matrimony is the great Source (1), and the mii Fool 
Heir to theſe Childleſs Favourites, and ſo in- Foundation of a Social Life (0), Men are ſo i neitk 
RAE 5 _ 6 ſtarv 
lato de LL. I 835. Every Ma ho arri be Age of thirty Y, h buſe hi Wife * 
Plato „J. 4. p. 835. Every n, cho arrives at the Age of thirty Tears, ought to chuſe bim out a Miſe; con 
evith bimſelf, that Mankind is by a kind of Natural Deſire prompted a Purſuit of Immortality ; there being. * dust 
<vho is not Ambitious of keeping a perpetual Name and Memory with ſucceeding Ages, Now the Way by which human Bu e, 
obtains an endleſs Duration, is by leaving an uninterrupted Courſe and Series of Poſterity. It cannot but be highly crimind ned 
for a Man to rob himſelf of Immortality through his own Default : yet whoever neglects the Affairs of Martiage and ſu Oppt 
voluntarily throws away his Title to this unvaluable Benefit. Cicero (de Finib. &c I. 3. c. 20.) obſerves, that in order i for t 
a Man's living as his Nature diredts and enjoins, it is convenient, that he apply his Mind to the Choice of a Partner, the t. 
and the Deſire of Poſtetity. Philip Baldzus (de Idolat. Ind. Gent. p. 2. c. 3.) reports of the People of Benjin, * thi 0 
they look on it as the baſeſt Reproach to want Children: ſuch a Perſon (they ſay) is not wortby to ſee a Man fiſ n C he 
Morning. uits 
8 Mr. Barbeyracs NOTES on Chap. 1. . 6: Societ 
(1) See Cod. Lib. viii. Tit. Iviii. De infirmandis penis Cœlibatus, &c. & Sozomen. Hiſt. Eccleſ. Lib. T Chap. IX. like t 
(3) Vid. Caſaubon. ad Sueton. & Juſtin, Mart. A pol. 2. Add. Deuteron. XXIII. 1. Joſeph. Antiq. Jud. c. IV. S L. g.t Reſol 
2.1. 25. f. 28. D. ad L. Aquil. Novell. 142, & ib. Dion. Godofred. J. 4. J 2. J. 5. D ad Cornel. de Sicariis, Euſeb. Evar- babl: 
gel. Prep.1. 6. c. S. In Syria and Oſroene many caſtrate themſelves like the Priefts of Cybele. But King Abgarus conmani- * 
ed the Hands of thoſe, who had abuſed themſelves in this manner, to be tut off : after which Order. the N . Practice more 
ceaſed in that Country. Quintil, Iaſtit. Orat. I. 5. c. 12. For my own part, when I contemplate Nature, there is e Man than i 
au ho ſeems not more fair and comely to me than our Eunuchs ; who are thus abuſed, purely to render them more beautiful. and 8 
Providence can never be ſo negligent of its Work, as to let Infirmity paſs for Excellency : nor can that which «vonld be Mus. the id 
| frous, if produced by Nature, be Handſome if procured by Art. Let this Cheat, this fſeigned Alteration of Sex, delight the : 
i Votaries of Luft ; yet Vice and Immorality will never be able to gain ſuch an Empire, as to make that Good, which they mate and f 
U Caſtly and in Requeſt. How Hermotius revenged himſelf on Panionius, who had thus diſmembred him, See Herodet. Ura, capab 
$1 (4) by Briſſon. Select. Antiq. Fur. Civil. Lib. II. Chap. XXI. and Mr. Bynkerſheck's Olſervat. Fur. Rom. Lib. IV, by ad 
N Chap. V. p. 355. | | in re 
pi Mr. Barbeyracs NOT ES on Chap. r. 6.7 ligatic 
44 (1) Cicero fully owns it, and would have every wiſe Man to marry and have Children, as well as concern himſelf 8 
vi with the Government of the State. Cum autem ad tuendos, conſervandoſque homines, hominem natum eſſe videmus, ch. ex h 
by ſentaneum eſt huic nature, ut ſapiens velit gerere, & adminiftrare Rempublicam, atque ut 6 naturd vivat, uxorem adjunger, Eſpec 
1 S velle ex ed Liberos. de fin. bon. & mal. Lib. III. Chap. XX. See alſo Plato de Legibus, Lib. IV. p. 825. Pythago® Preter 
"* fays, that we ought to bring Children into the World, that we may leave after us new Adorers of God. 0 World 
\f1 ef u, BN 2 EYMRATRAITAY Tv Degandofles I Se, Jambl. de Vit. Pythag. Chap. XVIII. Num. 83. ſec alſo ly En 
1 Plato, ibid. Lib. VI. P- 773. as alſo Hierocles in Stobens, Serm. 65. & 73. to engage Men to marry ; and Gataker on ch 
17% Marcus Antoninus, Lib. VIII. $. 31. ta 
. - k , w 
6 (a) Valer. Max. J. 2 c. 9. Feſtus in Uxorium, & ibid. Joſ. Scal. Plutarch reports the ſame in his Life of Camiliui 5 0 
4 (b) Peſidonius called the Myſians, who admitted no Women amongſt them, dees, Men without Life. Strabo, J. 18, 
4 p. 205. Of the Lex Papia Poppeæ, ſee Lipſ. ad Tacit. I. 3. Ann. c. 25. & Jacob. Godofred, Which Law the Gubin of the 
x Emperors repealed age a} by Advice of the Church-men. Vid. L. 8. t. 58. C. de infirmand. pœ n. c&libat, gi the La 
men. J. 1c. 9. The Speech of Auguſtus in Dion. Caſſius, I. 56. is remarkable on this ry lian. (V. H.. 6. c. he & 12 
recites a Law of the Spartans, enatting, that If a Man had encreas'd the Commonwealth with three Children, ; G 
: ſhould be releas d from keeping Watch ; with five, from all publick Duties and Charges. See likewiſe 2 long Pata — 
of Hierocles in Stobens, in Serm. L. XXIII. (e) Vid. Sueton. Domit. c. 7. Statius, IV. Sylv. 
u fortem vetat interire Sexum. Forbids the nobler Sex to feel Decay. (3) 
Add. Martial. J. 6. Ep. 2. | Tapes, 
(4) Cyropzd, I. 7. P. 116. Ed. H. Steph. | 1 
(e) Heliodor, Æthiop. 1.8. in fn, The Eunuc hs are the Ears and Eyes of the Perſian Courts ; who having mY (a) [ 
Children nor Kinſmen to engage their Minds, depend entirely on him that employs them. Claudian. in Eutrop. J I. 3 J 
ady's 
—Eunuchus nulla pietate movetur, An Eunuch feels no Tie _4 t 
Nec generi natiſue cavet. | Of Duty, Nature, or of Progeny. ; @ 4 
| WW) A 
( 1 Ne 3 Lees _ 8 great deal of Fealouſy in their Temper ; and therefore they make the better Ke. Platt, 
ers of Nomen; being then employed to hinder others [ ; ; * le of enjoying · 311 
) See Orotius 1 pon 83 XVI. 18. vo from * . 2 they are themſelves age : 7 6 15 


(5) Plat, de Leg. Lib. 4 p. 835, bound 
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bound to enter upon it, as they ſtand engag'd to 
all Duties neceflary for the attaining of that 
End: yet Nature lays this Injunction on us in 
the manner of an Affirmative, Indefinite, Un- 
limited Command; ſo as not to oblige neceſſa a 
rily all Men, and at all times; but requiring 


ow in fixing the Occaſion of Matrimony, we 
— not to reſt in the cle of Age and of Abi- 
licy, but are likewiſe to ſuppoſe that the March 
offered us, is anſwerable to our Birth and Con- 
dition, and that we have both competent Wealth 
to maintain, and competent Prudence to govern 
a Family (a). The Laws of the Iſlanders pro- 
hibit Marriage to Perſons of extreme Poverty 


(5). Sometimes too it happens, that the Con- 


dition of the preſent Times, or the ſtrict Care 
of a Function incumbent on us, will not give us 
leave to think of cbanging our State of Life 
(e). And therefore it is not only unneceſſary, 
but ſenſeleſs and ridiculous, that thoſe young 
Fools ſhould run a Marriage-hunting, who have 
neither Means nor Wit to keep a Family from 
ſtarving, and who, at the beſt, are only able to 
ſtock the Nation with a young Succeſſion of 
Beggars. Thoſe, again, deſerve not only Ex- 
cuſe, but Commendation, who decline a mar- 
ried State, that they may with more Eaſe and 
Opportunity improve and cultivate their Minds, 
for the publick Service of the World. For ſince 
the two great Uſes of Matrimony are the Pre- 
ſervation of Race, and the avoiding thoſe fouler 
Luſts which would ſtain and diſgrace Human 
Society; ſo long as neither of theſe Ends is 
like to be prejudic'd, we ought not to blamea 
Reſolution of fingle Life in ſuch Perſons as pro- 
bably foreſee, that they ſhall be able thus todo 
more good to their Country, and to Mankind, 
than in another Condition. If therefore a brave 
and generous Soul ſhould either be inſenſible of 
the idle Stings of Love, or able eaſily to maſter 
and ſuppreſs them (d), and at the ſame time, 
capable of benefiting the World otherwiſe than 
by advancing its Stock and Breed ; we cannot, in 
in reaſon, imagine, that Nature lays any Ob- 
ligation upon him to let the Charms of the fair 
Sex hinder or divert his worthy Deſigns (e): 
Eſpecially ſince there are ſo very few, who can 
pretend to this Gife of Chaſtity: ſo that the 
Worldis in no Danger of coming to an untime- 
ly End by their Reſolution. Much leſs ought 
thole Perſons to fear Reproach and Cenſure, 
who having ſerv'd Mankind by a former Mar- 
nage, declinea ſecond Engagement for the ſake 
of their Children. Tho', on the other ſide (3), 
the Law of Charondas, in Diodorus Siculus, I. 12. 


——— —.. 


due Occaſion before it exacts our Performance. 


& 12, ſeemsa little too hard, excluding all thoſe 


Men from the publick Councils of the State 
who had brought a Mother-in-law into their 
Family. The Reaſon he gave for ſo levere a 
Decree was this, He effecm'd it impeſſible, that a 
Man ſhould be able to adviſe will for the Intereft F his 
Country, who had been ſo far from conſult ing the 
the good of his own Children. If bis firſt Marriage 
prov'd ſucceſsful, he ought to reſt ſatisfied with that 
Happineſs ; if unfortunate, he could not be reckon'd in 
bis Wits, for running on a ſecond Danger, But in- 
deed, a ſecond Marriage does not always prove 
injurious to the Children of a former Bed. And 
as to the other Part of the Objection, it may be 
eaſily retorted. We have ſomething like it in 
the old Greek Epigram, 


Emme Laut une, mint Mies Ales Hun, 
23 Nis gu n * 


He that eſcapes one Wife, and ventures on, 
Courts anew Ship-wrack, when but half undone. 


To which Harry Stephens has given this Ingenious 
Anſwer, | | 


Ori IgE vile mi lee xe N, 
Ox Nes tpi Cie d Aide. 
Ds nf i td lu, meg ien Int, 
E & d3a0d, dai N Y vr 1% (JT). 


When a ſtout Widower tries the ſecond Hit, 

Tis hard to blame his Memory or Wit. 

This may be Good, if one was bad before ; 

If Good, kind Heau'n may have as good in ſtore. 


On the other hand, it ſometimes falls out, 
that beſides the general Ordinance of Nature, 
a Man may be obliged by a particular Reaſon to 
enter on a married State, As for Inſtance, 
ſuppoſe a Royal Family ſhould be reduc'd to one 
only Perſon, that Perſon is highly and peculiar- 
ly bound to ſeek an honeſt and lawful way of 
encreaſing his Race, to hinder the Confuſion 
which muſt follow in the State, upon Default 
of Succeflion; and becauſe, as Euripides (g) 
ſays, Male Children are the Pillars of great Families. 
And what we have thus ſettled, in regard to the 
Obligation of Matrimony, ſeems more agreeable 
to the Nature and Condition of Men, than the 
Rule which Biſhop Cumberland (hb) lays down, 
and ſo largely inſiſts on, that Since the Earth is 
now well ftock'd, Men are left at their Liberty, to 
chooſe either a married, or a ſingle Life. | 

VIII. From theſe Conſiderations, Judgment 
may be made, how far the Laws of particular 
States have Power to ſtreighten or to looſe the 
Natural Neceſſity of Marriage. And this, in 
the firſt Place, is evident beyond Diſpute, that 


us, in Marri 


60 * Hortali. Tacit. An. 1. 2. c. 57. 
rüülggraras fo on. Deſcrip. Il and c. 8. 


311, 512. E Mol ffi. Corn. Nep. Epamin. c. 10. 
Bacon 5 Eſſay 8. ) Tokio. in Taur, v. 57. 


* 
— — 


— c_ 


1 (3) We know that moſt of the Fathers of the Church have much out- run themſelves on the Subject of ſecond Mar- 
ages, ot which J have given ſeveral Examples in my Preface, We may alſo conſult Mr. Hertius. 


(a) Plin. J. x, ep. 14. When I refle on the common Cuſtom of the World, and the Laws of our State, which command 
2 age, to have à conſiderable regard to Wealth and Fortune, I think it is very proper to mention, that the young 
__ Father is Mafter of a very fair Poſſeſſion. And beſides this, the Hopes of a very fruitful Bed ought, in my judg- 
"Wig 'o goa great way in determining our Choice, and to be veckoned amongſt the chief Conditions of 4 Bride. Add. 


| (c) See 1 Corinth. VII. 26. 
us ſpeaks, Apoll. T. I. 8. c. 3, A lover of Abſtinence fi 


(d) Tears 7 ud hogs, 8 


rom Love. (e) Add. Arrian in Epictet. I. 3. c. 22. p. 


( f ) 44d Charron de la Sageſſe, I. 1, c. 42, $* 46. J 2, 3- 


() De Leg. Nat, c. G f. 9. ES 
| 4 Civil 
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a Civil Legiſlator may, by Vertue of his Sove- 
reign . 470 conſtrain all his Subjects, who 
are capable by Nature, and have means of procu- 
ring a ſufficient Maintenance, to engage in Ma- 
trimony by ſuch a time, But to compel a Man 
to marry for the Propagation of a Race of Beg- 
gars, is equally Impolitick and Inhuman. Yet 
ic looks more mild, in this Caſe, to enforce an 
Ordinance rather by Rewards to the Complyers, 
and Subſtraction of Benefits from the Recuſants, 
than by direct and poſitive Puniſhments. Of this 
ſore was the famous Jus trium liberorum (a) a- 
mongſt the Romans; and that Spartan Law men- 
tioned by Ariſtotle (h) enacting, that He who 
had encreas d the State with three Children, ſhould be 
free from the Trouble of kee ing Watch ; and he that 
had one above that Number tk ld ſtand farther exemp- 
ted from all kinds of Burthens. After the ſame man- 
ner Strabo (c) informs us, that the Perſian Kings 
propos'd a yearly Prize to thoſe who had been 
Fathers of moſt Children. 

It is no leſs evident, that a Prince or State 
would a& moſt ridiculouſly as well as moſt un- 
juſtly, ſhould they in general forbid Matrimony 
to all their Subjects: Or ſhould they allow this 
Priviledge to the Firſt born only of every Fami- 
ly, and enjoin ſtrict Celibacy to all the reſt (d). 
For it is impoſſible, that in ſo great a number, 
all ſhould be able to lead a Life of Severity and 
Continence. Nor would theſe Conſtitutions be 


a more merciful way of retrenching the exube- 


rant Flood of Subjects, than the cruel practice of 
expoſing Infants ſo common in ancient Greece, or 
the other of procuring Abortion, which Ariſtotle (e) 
himſelf adviſeth. 

But if it appear upon common Reaſon or Ex- 
perience, that any particular Office in a State 
can be more conveniently diſcharg'd by an Un- 


taken of it another way, ſo that it may not ſuffe; 
by theſe Reſtraints. 

In the ſame manner, it is lawful to forbid an 
Ambaſſador, a General, or a Soldier, when ſen; 
ona Long or Dangerous Adventure, to carry li . Lat 
Wife with him, in the Expedition (f). © the ! 

Farther, ſince the Natural Obligation to ½ © ther 
trimony is undeterminate, and admits. of ſome Ia © thou 
titude, the Civil Legiſlator may fairly fix the 
of the Perſons, who ſhall be thus join d together, 
or aflign a Period taken from ſome other Coal. 
deration. Thus in the Lex Papis Poppæa amongt 
the Romans it was order'd, (2) that no Woman m return 
der Fifty, ſhould marry a Man of Sixty, and 10 tu 
under Sixty, a Woman of Fifty : Which we find x. 
terwards repealed by Feſtinion (g). S0 Plat (4) 
limits the time of a Man's being a Father, fron 
Thirty to Fifty-five years of Age, and of a V MIaw e 
man's being a Mother, from Twenty to Forty (i, 
Amongſt ſome People, it was unlawful for z 
Man to Marry, before he had given ſome figul 
Proof of his Valour upon the Enemy. As Std 
tells us of the Carmanians, no one of whom ws 
permitted to have a Wife, till he had taken of 
the Head of an Enemy, and preſented it to hs 
Prince (&). 

And, what is more, though Perſans are Nay 
rally free to Marry whom they pleaſe, yeta Go 
vernment, if it ſeem for the Intereſt of the Stats, 
may in ſome Caſes reſtrain and limit this Prins 
lege: for inſtance, it may be order'd, that ng 
Subje& ſhall Marry a Foreigner, none of the 
Nobility a Plebeian. Arrian in his Hiſtory df 
the Indians reports, that the ſeveral Orders of the 
People were forbid Marrying one into the other, 
A Husband-man could not give his Daughter to 
an Artificer, nor an Artificer return the Compli- 
ment in the ſame manner (1). 


here u 
Perſon 
atura 
laim t 
obtain 
or thi 
e are 
Train, 
jent t 
and G 
Man h 
dy Nat 
er Co 
et fin 
de foul! 
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Vives, 
And th 


(1) Sce what Mr. Bayle ſays in his Anſwer to the Queſtions of a Provincial. Tom. 1. p. 542- Ge. about Gebardb 


married, than a Married Perſon, the Civil Laws Laftly, it may be enacted by Civil Powers, al to 
may fairly reſtrain ſuch an Employment to Men that Marriages ſhall not be contracted but with ade tl 
that are content live ſingly (1), and may oblige the intervening Conſent of Publick Authority ; gentle 
them to quit the Honour, when they change eſpecially between Perſons of conſiderable Er. BF. if U 
their Condition. Provided ſtill, that the Num- gure and Importance in the State. The force oi H * _ 
ber of Men, privileg'd to forbear Matrimony by which, and of the like Laws may amount to this han 
the Gift of Continence, be ſufficient to fill theſe Effect, that all Matches contrary to ſuch [njus- - | de 
Offices with a conſtant Supply. For it muſt not ions, ſhall either be declar d Void, or ſhall be 10 
be ſuppos'd that the deſign of ſuch an Ordinance, diveſted of certain Privileges, with which they WF" t 
is either to licence Irregular Luſts, or to do would be otherwiſe attended. Thus, in Lu) 3 

Violence to any Man's Natural Temper; in as (m), we find the Campanians petitioning, Tha 
much as no Man is compell'd to act in this Capa- they might have the Liberty of marrying Re. (1)" 
city, who judgeth himſelf unfit for the Service. man Dames, and that, if they had formerly Hy f 
And it mult be a farther Proviſo, that as to the been ſo happy, they might till keep chem, uur "us Cl 
great Buſineſs of Poſterity, due Care hath been *© moleſted ; and that the Children, already born (a)1 
os pay: 5 . ö * lays 2 
Mr. Barbeyrac's Notes on Chap. 1. 68. 0 by, FE 


Truchſes, 8 of Cologne; who, having married Agnes de Man field, and embraced the Lutberas Doctrine, ' partic 


would have kept his EleQorate and Arch-biſhoprick. 


2 


to 


Re 
(2) This Author doth not recite this Law exactly. 8 5 
We add, Fr. 
(a) Vid. J. Lipſ. Excurſ. in Tacit, Ann. III. 25. (5) Polit. 7. 2. c. 7. lian. Var. 72 . 
VI. c. 6. (% L. 15. P. 504 Ed. Caſ. Herodot. L. 1. p. 36. EA. H. Steph. ( * Withor 
Dig. Lib. 23. f. 2. De ritu nupt. Leg. XIX. | (e) polit. VII. c. 16. (Hal tu, noblen 
D. de Offic. Proconſ, Tacit. Ann. III, 33, 34 Pliny (I. 6. c. 22.) reports of the People of Taprobane, * That, in the L 13. ad 
; Choice of a King, they do not only require, that the Pesſon be Good and Mercital, but likewiſe that be be 2 f. Hit 
ted in Age, and without Children; and if after his Admiſſion, he happens to obtain Iſſue, they depoſe him from t portin 
6 Government, leſt the Kingdom ſhould become Hereditary, Solin. c. 66. (g) id. Sueton. in Claud: © 25 private 
2 Cod. Lib. V. . 4. de nu mis, 'Le 27. 5 Plato de Rep. Lib. V. Þ- 657. Ed. Wecb. F ged do 
(i) Add. Ariſtot. Polit. VII. c. 16. & Michael Piccart, ibid. Tacit. Germ. c. 20, (&) Strab. J. 15. p 64 Maority | 
Aud. Abrah. Roger. de Bramin, P. I. c. 11. (1) We find the ſame account in Hieron. O/or- de Reb, Cen, | 
Emanuel, I. 2. & Montagne, L. 3. c. 5. 5. 630, Ed. Pariſ. 1657, Fol. (n) L. 38. c. 36. p 
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o chem, might be acknowleg d to, their juit 
ind lawful Heirs. And, in Diomſius Halicar- 
. n (a), we meet with a Decree of the Se- 
. upon the Commencement of a War with 
the Latines, © Giving leave, on both ſides, to the 
Lise Women, that had married Romans, and to 
che Roman Women that had married Latines, ei- 
« ther to tarry with their Husbands, if they 
« thought fir, or elſe to return into their proper 
Country, leaving behind them their Male Iſſue, 
and carrying with them their unmarried Daugh- 
tere. The Effect of which was, that almoſt all 
be rome Dames quitted their Husbands, and 
eturn'd to the City: whereas all the other Wo- 
Wnen, two only excepted, prefer d their Roman 
usbands to their Latine Friends (6). ; 

IX. We are, in the next Place, to enquire by 
nat Heads of Conditions, with regard to the 
Hab of Nature, the Matrimonial Covenant is 
ompleated ; and likewiſe what Right accrues 
o both the Perſons from ſuch an Union. And 
here we ſuppoſe before-hand, that all Human 
Perſons, whether of one Sex or of the other, are 
aturally equal in Right; and that no one can 
aim the Sovereignty over another, unleſs it be 
pbtain'd by the free Act of one of the Parties. 
or though, in Strength of Body and of Mind, 
e are allow'd to have the Advantage of the Fair 
Train, yet this Superiority is not, of it ſelf, ſuffi- 
ient to juſtify us in ſetting up for their Maſters 
ind Governors. Therefore whatever Right a 
y Nature his Equal, he muſt acquire, either by 
er Conſent, or by the Sword, in a juſt War. 
et ſince it is moſt natural, that Marriages ſhould 
de founded on mutual Good-will; the former 


Wives, the other for the procuring of Slaves. 
\nd therefore, in thoſe Countries where it is u- 
ſual to marry their fair Captives, the Men lay 
aſide the ſevere Authority of Maſters, for a more 
gentle and more agreeable Sway (c). 

If then, we ſuppoſe all Mankind thus plac'd 
ia a Condition of Natural Equality and Liberty, 
is ir may happen that a Woman as well as a Man, 
. WT (hall deſire Iſſue peculiarly for herſelf, over which 
de he may preſide and command. Now to accom- 
im this End, it is neceſſary, that a Covenant 


Man holds over a Woman, in as much as ſhe is 


ay ſeems more proper for the winning of 


paſs between a Man and Woman, for their An 
tual Aſſiſtance in ſerving Poſterity. If this Covenant 
be Simple, not join'd with any Agreement about 


conſtant Cohabitation, but reſpecting barely the 
Procreation of Children, it confers on neither 


Party any Sovereignty or Right over the other, 


except they may challenge on either ſide, the 
promiſed Aſſiſtance, with regard to Poſterity. And, 
in this Caſe, if it was expreſly intimated in the 
Covenant, that the Woman delir'd Iſſue properly 
for her ſelf and her own Management, the Chil- 
dren ſhall be under the Government of the Mo- 
ther, Such a kind of ſimple and irregular Mar- 
riage we may call Amazonian, if any Credit is to 
be given to the Stories of thoſe warlike Dames (4). 
In the ſame manner, when Thaleſtris courted 4. 
lexander the Great (e), and (as ſome tell us) the 
Queen of Sheba King Solomon, the Off. ſpring 
could not fairly be reckon'd ſpurious, but, in 
their way, honeſt and legitimate, So Travellers 
report of the Inhabitants of the Kingdom of Con- 


go, that their main Strength conſiſts in Companies 


of Women, who live by themſelves in certain 
Territories aſſign'd them by the Prince; and at 
ſet times chuſe ſome that they like beſt among 
the Men, for the ſake of continuing their Breed : 
If the Child prove a Boy, they ſend him back to 
his proper Father, if a Girl, they keep her in their 
own Train, and educate her under the Severity 
of Martial Diſcipline (F). | 

Now though it mutt be confeſs'd, that this 
kind of Coupling is Barbarous at leaſt, if nor 
Beaſtly ; yet, amongſt the moſt Civiliz'd Na- 
tions, there are often to be found Inſtances of 
Marriages, in which either both Parties are de- 
clar'd Equal, or elſe the Husband is oblig'd to 
ſubmit to the Supreme Civil Authority of the 
Wife. As when a Queen, who enjoys a Crown 
in her own Right, takes a Husband, and yet re- 
tains her Superiority in the Government (g). 

X. But we may take our leave of cheſe irregu- 
lar Matches, and proceed to examine thoſe 
which appear more ſuitable to the Condition of 
Human Nature (1). This then we take for 
granted, that the Matrimonial Covenant oughe 
to begin at the Man, not at the Woman, that the 
Courtſhip ſhould be us'd not on her ſidz, but on 
his: this Method agreeing beſt with the Genius 


» il — — — 
4 Mr. Barbepracs NOTES on Chap. 1. . 10. | 
1 (1) The Notion which the Ancient Lawyers had of Marriage, was taken partly from their Idea of Friendſhip, and 
ly partly from the Relation, which they had conceived to be between a Father and his Daughter. Sec Mr. Noeodt's cu- 
u- tous Chapter in his Probab. Furis. Lib. II. Chap. IX. berkn 
* (a) L. 6 init. | (5b) Senec. de Benef. I. 4. e. 35. I promiſed you my Daughter in Marriage, aft -rwards 
— J0u appeared to be a Foreigner; under that Character I may not enter into ſuch a Relation with you : The ſame Law which 

lay! this Prohibition on me, protect me from the Cenſure. (c) Add Deuteron. XXI. c. 10, &c. 

4) Vid. Arrian, de expedit. Alexand. J. . Procop. H. G. |. 4. Palzphat. de fab. narr. I. 1.c 33. Jormand. de Reb. 
105 Cetic c. 8. Steph, Clerc. Duſt. Acad. 2. Juſtin, J. 2. c. 4. Diodorus Siculus, |. 2. c. 45. reports, * at the Soveteign 
ne; Dames oblig'd their Husbands to perform all the Servile Employments, even thoſe which, in other Places, belong 
particularly to the Maids*. He tells us the ſame of a People in Lybia, whom Hercules utterly deſtroyed, thinking it a 

Seproach to Mankind, That a Nation ſhould be ſuffered to continue where the Government was in the weaker Sex, I. 3. c. 53+ 

Fa (e) Vid Curtium, J. 6. c. 5. ( f) Vid. Edvard. Lopez de Regno Congo, 2 ES 
Lis 44d, Franc. Alvarez Deſcript. Æthiop. c. 133. Iſaac H de Nilo, c. 19. Michael Glycas, Ann. pag. 11. tells a the 
pul, "tileans. That amongſt them the Women bear Rule over the Men, and are very communicative of themſelves, 
Tull without any Danger of their Husband's Jealouſy: that they till the Ground, build the Houſes, and ge all the 
beit ö nobler Labours 15 the other Sex. (g) See the Articles of Marriage between Philip and ary in Thuan. 
rt 7 ad ann. 1553 & 1554. Thoſe of Mary Queen of Scots, ibid. I. 20. ad ann. 1558. & I. 37. ab init. Add Marian, 
ice © „Hiſpan. J. 24. c. J. Dioder. Sie. I. 1. e. 27. mentions a Decree that paſſed among the Egyptians in Honour of Iſis, im- 
. de, © That the Queen ſhould enjoy a greater Degree of Power and Dignity than the King; and that, amongſt 


Writy by Ferdinand and [/abella. 


| 3 Perſons, in the Nuptial Writings, the Wife ſhould be inveſted with the Command, and the Husband be obli- 
2 ©0 Obey, Add. Guicciardint, I. 6, p. 178. where he-ſpeaks of the Government of Caftite adminiſtred with joint Au- 
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and Character of both Sexes. For tho! it be, in time of Day, in the Kingdoms of Pegs and a 
many Places, uſual for the Relations of the Wo- ca, at the Nuptial-feaſt, one of the Gueſt; pre. 
man to make the firſt Offer to the Man, yet this vents the Bridegroom in his Addre ſſes t9 the 
is only to direct his Aim in the Attack, and to fix Bride; yet it is Capital for him to be catch 
2 particular Mark for his Addreſſes. ſecond time, uſing the ſame Freedom ( f ). 
This Principle being ſuppos'd, it is clear, that We may conclude farther, that nothing is mg, 
the Man, when he makes his Suit, is deſirous of repugnant to that Decency and good Orte 
ſuch Iſſue as ſhall be true and genuine, not ſpu- which ought to be kept up in the World, than u 
rious or adultetous. And therefore we ought to lead a wandering deſultory Life, without 20 
abhor, as contrary to Reaſon and Nature, the fixd Abode, without any certain Seat of ont 
licentious Practice of many Nations in this Point. Fortunes and Concerns (g). The Educatigy 
Travellers tells us, that the King of Calecut hath the common Off-ſpring is then certainly cant 
two Wives, each of whom is conſtantly waited on with moſt Convenience, when the Paten 
upon, with all Familiarity, by ten of the Idola- unite their Aſſiſtances to ſo good a Deſign; au 
trous Prieſts ; and that the King eſteems it an their Minds are by theſe ſweet Pledges knit ro 
Honour to be thus abus'd ; though he hath the ther in a ſtronger Band of Affection (5). Bejdg 
Prudence, not to let his own Illegitimate Race a conſtant Cohabitation cannot but afford d 
ſucceed to the Crown, that Dignity being re- Delight and Satisfaction to an agreeable Coupk 
ſerv'd for his Nephews (2). Indeed the Women and then the Husband is by this means much mot 
are in that Country, for the moſt part, held in ſecure of his Wife's Chaſtity, than if they dug 
common (b) ; whence it comes to paſs, that the at a diſtance. Such Matrimony, then, as is reg. 
Fathers neglect the Care of their Children, and lar and perfect, comformable to Natural Reale 
all Inheritances deſcend by the Mother's fide (e). and to the Ends of Civil Life, beſides the Coꝶ 
Buchanan (d), to the Diſcredit of his own Country, nant of Fidelity to, the Bed (2), doth imply u 
reports a Law of Evenus, or Ewen, the Third King Agreement on the Woman's fide, that ſhe wil 
of Scotland, by which it was order'd, that the conſtantly dwell with the Man, and unite int 
firſt Night of a Nobleman's Marriage ſhould. be ſtrict Society of a Family; as well for the Educ 
the King's Fee; and that the Nobleman, beſides tion of the Children, as for mutual Aid and Pla 
taking the ſame Liberty with the Commoners ſure (3) (i). The Cuſtom amongſt the Ching 
Wives, ſhould again command their Company the Women to bind their Feet ſo very ſtreighty 
whenever they pleas'd. Till Milcolomb the I hird, that they cannot go without great pain, ſeems 
at the intreaty of his Queen Margarite, chang'd have been fiſt intzoduc'd on this politick As 
this ſcandalous Indulgence, into a Fine of half a count, that being diſabled from gadding abroad, 
Mark, to be paid by the Husband, in lieu of par- they might be oblig'd to fix with the greater Ap 
ting with his Bed the firſt Night (e). At this plication on the Care of Domeſtick Affaits (4. 


_—_ 


(z) See the Anthor's Abridgement of a Mans and Citizens Duty. Lib. 2. Chap. 2. C4. 

(3) Mr. Montagne {peaks well to this purpoſe. A good Marriage is a pleaſant Condition of Life, full of Conſtancy, 
Fidelity, and an infinite number of profitable and ſolid Duties, and mutual Obligations. Every Woman who has 3 
true ſence of it, Optato quam junxit Iumine teda, Cat. would not be Miſtreſs of her Husband ; if ſhe be entertained in 
his AﬀeCtions as his Wife, ſhe is much more honourably and ſurely received. When he ſhall be in a Paſſion, or Hut- 
ry, as he muſt needs be; to whom would he rather wiſh ſome Diſgrace to befal her, his Wife, or his Miſtreſs! If 
Misfortune happen to him ; to whom would he wiſh the greateſt ? Theſe Queſtions have no doubt in a good Marriage 
That we ſee fo few good Ones, is a ſign of its great Price and Value. If it be well order'd and manag d, there 1s 19 
finer piece of Society. Tis to this Aſſociation, that this Saying is moſt fitly applied; Homo Homini Deus, aut ** 
We mult be endowed with the beſt Qualities to come into it. They that take this Affair in hand, and carty with then 
Hatred and Contempt, do unjuſtly and unprofitably. Marriage hath on her part, both Profit, Juſtice, Honour, Conftancy, 
an equal and univerſal Pleaſure, Love is grounded on Pleaſure only; and is therefore more Dangerous, Lively, and Shar 
Eſſays, Lib. 111, Chap. 11. Pag. 630. &c. | 


(a) Vid. Aloyſ. Cadamuſt. Navig. c. 5. we meet with the like Account in Ludov. Rom. Navig. V. c. 3. T 

(%) Vid. Pet. de Valle, Itiner, P. 3. Ep. 7. (e) The Practices of the Culchians, reported by Burbequit 
in his third Epiſtle, are very filthy. (4) Rev. Scotic. I. 4. (e) Id. I. . Polydor. Virg Hit, 
Angl. I. 10. omp. Sue ton. Caligul, c. 40. & Boxhorn. Not. (F) Ludovic. de Barthema, [tincr- p. f © tl, 
Of the Inhabitants of Caniclu, ſee Par Venet. I. 2. c. 38. (g] Xenophon had reaſon to call a Man's Home 
or his Fre- ſide, the ſweeteſt and the moſt ſacred Poſſeſſion that he enjoys. Cyroped. I. 7 p. 16. Ed. A. Steph. 2 
ſtor. Oecon, I I. c. 2. () Geneſ. XXIX. 32, Lyſias, Orat. 1. c. 2. So ſoon as ſhe bore me 2 Child,! 
* admitted her into the full Truſt and Care of all my Affairs; judging this the firmeſt Band that could unite and engig: 


us to cach other. 


Conciliat animos conjugum partus fere, 


Children are commonly the means of unitin 
Sencc. Herc, Oet. ver. 40. * 


g and endearing 
* a married Pair, | . 
; E | | (> irs undet ? 
(4) Demoſthen, in Neer. © The Reaſon of our taking Wives is to obtain Iſſue, and our Family Affaits undet 
* faithful A Add. Xenoph. Oeconom, & Columell, de R. Rs prefat. * Ns 4 Comp. __ 
Hiſt. Sin, I. 3. c. 28. Plutarch. Precept. Conjugal. As Phyſical Humours and Qualitics are ſaid to diffuſe theme 7 
* whole through the entire Maſs, ſo ought the Bodies, the Wealth, the Friends and Acquaintance of a marricd 
* to be throughly mixt and blended together, When the Roman Lawgiver forbade either of the Pair to ge an bt ti 
* to the other, the meaning was not to exclude them from a Participation of Benefits, but to ſhew that they on il 
* hold all things Common between them. Quintil. Declam, 249. Ye know that Marriages are the things wh 72 
© Common- wealth together, which 8 Race and Iſſue, and confirm and regulate the Deſcent of Patrimoni® d 
* Inheritances, and maintain Domeſtick Safety and Peace. Without this Security at Home, who would venture * — 
* into forreign Parts, or ſo much as take a Journey to a diſtant Eftate; to go on publiek Embaſſies, or to engage 
* litary Expeditions ? See Montaigne Eſſays, lib, 3. c. 5. p. 630, 631, 632, Edit. Pariſ. fol. 5 From 
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(b) See 
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\ what hath been obſerv'd before, it appears 
on 1 Husband, and not the Wiſe, ought to 
#1 2 the Priviledge of chuſing their ſeat of Reſi- 


4 ' for it is he that admits her into his Fa- 
! 1 r "which he himfelf is the Head and the 
5 Bir aor. Though no Man, common peak 
ng, will be ſo hard as not to ask his Wife's Con- 
ent in this Point; eſpecially if ſhe brought him 
4 derable Fortune. ; IF 
| evident, that without a Breach of 
Je Matrimonial Contract, the Wife cannot a- 
inſt the Husband's Conſent, ramble abroad, 
| odge a- part, or deny him reaſonable Favours, 
W leſs upon extraordinary Occaſion. 
Upon the ſame Principles 15 founded that Pre- 
umption in Civil Law, that Children born in 
Lau ſul Wedlock, are really the Husband s, unleſs 
here appear ſome very ſtrong Argument to the 
ontrary, ſufficient to overthrow the favour 
che Preſumption (2). The Engliſh Laws are 
articularly complaiſant to the fair Sex, obliging 
he Husband to own a Child, born after he hath 
en abſent many Years, provided he hath been 
[ll the while within the Bounds of the Iſland 
3). And they ground this Indulgence on two 
Reaſons, ſirſt, Becauſe the Wife hath ſolemnly 
iven her Faith, that ſhe will be true, which ſhe 
s preſum'd not to have broken; and, ſecondly, 
. Wccadſe it is in the Husband's power to ſecure his 
Wife's Honeſty ; and whar Right or Power any 
Perſon enjoys, he is always ſuppos'd duly co 
xerciſe (c). 1 ae” D cl 
And hence, the Opinion of the Vulgar is not 
together unreaſonable, when they fancy, that 
: Wife's diſhoneſty caſts ſome kind of ignomi- 
nious Blemiſh on the Husband (5) 3 as if, either 
ut of Folly or Meanneſs of Spirit, he had neg- 
leged to uſe his Authority (dq). Domitian {truck 
> Gentletan's Name out of the Liſt of Judges, 


= for receiving his Wife again, after he had put her 
1 i away upon an Accuſation of Adultery (e). Some 
lut- 


vive another reaſon why a Mark of Shame ſhould 
de fix'd on this Misfortune ; and that is, becauſe 
it looks diſgraceful in a Husband not to be Ma- 


* 
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ſter of thoſe good Qualities which-might engage 
his Wite's Affection, and ſecure her Fidelity. A 
Man that lies under this unhappy Cenſure, and 
cannot conveniently redreſs the wrong which he 


ſuffers, would do well to conſider Euripides wiſe 
Aphoriſm, that | 


Ey ovpoior mit A is? % 
AayJevey mh wi νẽH,̈ · 


It is a great part of Human Wiſdom, to cover thoſe 
things with Secrecy, which look ill if they come 
abroad (f). | 


' Charron's (g) Remark. will not, in all Caſes, 
hold ſtrictly good, that tis a vulgar Error and 
Folly to upbraid a Man with his Wife's Diſho- 
neſty ; .as if this were to make him ſuffer for the 
Crime of another, which 'cis not in his Power to 
prevent. IIs | 
-(7) It may not be amiſs, on this Subject, to throw 
in an occaſional Obſervation, that thoſe Marks of 
Reproach, which the common People fix on the 
Heads of: ſuch unfortunate Husbands, are no 
new Invention, nor confin'd to the Cuſtoms of 
our Weſtern World: For we read that the Em- 
eror Andronicus caus'd the largeſt of the Stag's 
7 ut he met with, to be faſtned on the Gate 
of the Market-place, on Pretence to ſhew the 
Vaſtneſs of the Beaſts he had kill'd in Hunting, 
but really as a ſilent Rebuke to the Immorality of 
the City, and the Lightneſs of the Dames (5). 
But as She cannot properly be call'd an Adulcereſs 
who ſuffers in her Honour by Compulſion and 
Force (i), ſo to keep a Wife who hath been thus 
injur'd doth not, in it ſelf, appear any way foul 
or reproachful (!(). | 
XI. We are farther to examine, whether by 
the meer Law of Nature, from the Principal 
Contract of true and perfect Matrimony, there 
ariſeth any proper Sovereignty or Dominion of 
the Husband over the Wite. Indeed in holy 
Scripture it is expreſly ſaid, that the Mill or De- 
fire of the Wife ſhall be to her Husband, and that 


Fuvenilis ardor impetu primo fri : 7 

Langueſcit idem ſacile, nec durat diu 

In Venere turpi, ſeu levis 22 vapor 2 

Amer perennis Conjugis caſtæ manet. . 
oy 88 Sencc. Oftav. v. 186, Sc. 


(b) See Cbamberl. Preſent State of England, . 1. c. 16. 
Ed. H. Steph.) Every one ought to keep an Zye 


obtruded upon the Crown, who is not tru 


| to ſee the 


Þ) Nicet. Acominat. de Imper. Andronic. J. 2. 


on his own Concerns. Plato obſerves (in Alcibiad. I. p. 441. Ed. 

* That the Wives of the Spartan Kings arc ublickly watched and overſeen by the Ephori, leaſt any Heir ſhould be 
ly of the Race of Hercules. Whereas in Perſia the King ſeems, in Ex- 

cellency of Nature, fo much above his Subjects, that there is no Danger of counterfeiting his Strain: And therefore 

is Wives are under no Guard, but that of their own Reputation, | 

e) Sueton. Dom. c. 8. So by the Attic Law, * A Man was reckon'd baſe and ſcandalous who kept his Wife, after he 

bad diſcover'd her Diſhoneſty, Demoſt ben. in Ner. Add. Dig 1:b. 48. f. 5. ad Leg. Jul. de Adulter. leg. 2. {. 6. & leg. 29. 

drinc. In Tacitus, (Ann. lib. 2. c. 85.) Labeo the Husband o 

Law executed upon his Wife, after ſhe had been o 

ſelf than by pretending that the ſixty Days, which the Law — d him for conſidering time, were not yet expired. 

) Eurip. Hippol. Corn. Add. Plutarch. de Anim. Tranquil, p. 467. E. 


de ate to commend the Proceeding of David in 2 Samuel XX. 3. 


(5) It was one of Pythagoras's Maxims, that care ſhould be taken, that Women ſhould not break their Nuptial Fi- 
delity either thro” the Negligence or ill behaviour of their Husbands ; A 7s yuuaixs tw vo h owe: 73 Y be 8 
Ag 287 gun. Jambl. de vita P thag. Chap. IX. Numb. 48. | 
(7) If any one deſires to ſee more 0 this trivial Uſage, of which the Gravity of our Author would not permit 
him to ſay more, let him conſult Salmaſius's Notes upon Tertullian de Pallio. p. 338, 339, S. 


© At the firſt Blaze is Fury, Flaſh and Noiſe ; 
But ſpends in Smoak, and what it gave deſtroys. 
* Whiltt the chaſt Paſhon of a lawful Dame 
Burns with a gentle, but an endleſs Flame. 


© The Fire of Youth in Love's diſhoneſt Joys, 2 


(a) See above, lib. 4. c. 11. /. 10. & vid. Gell. J. 3. c. 16. Plin. Hift. Nat. 1. 7. e. 5. Where he treats of the time 
of going with "Child. . muſt be * the before the Child brought forth is delivered to the Husband. 
h 


(c) Tis a ſaying of Gyges in Herodot. (Clio p. 3. 
Nen 


(4) Add. Carteſ. Paſſ. Art. 169. 


Viftilia was cited to give an Account why he had * ca 
enly convicted: and he could not otherwiſe excuſe him- 


__— JL. 1. e. 39. n. 11. 
(%) Vid. Gartian. Cauſ. 32. u. 5. c. 2, Oc, Lt) Yer 
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He ſhall rule over her (a). But this being enjoin'd 
the Woman by way of Puniſhment, ſeems to 
bear the Face of a Poſitive Inſtitution. To diſcover, 
then, how the Law purely natural directs in this 
Point, we may firſt obſerve, that to be Bound to 
follow the Will of another in ſome certain Bu- 
ſineſs, is not altogether the ſame thing as to be 
ſubjected to his Dominion; becauſe the former 
may reſult from a ſimple Pact. For there are 
many Pacts, eſpecially of this kind, I give you 
this to do ſuch, or ſuch @ thing ; I do this, provided 
you will do ſo, or ſo for me; in which it was at 
firſt in the Power of either Party to chufe, 
whether he would enter into the Agreement or 
not. Yet the Covenant being once conſented to 
on both ſides, one Party muſt follow the Will of 
the other, (as to this particular Buſineſs 3) and 
not vice verſe. Whence it appears, that hoo far 
ſoever the Wife may be obliged to ſubmit to the 
Husband's Will in the Affairs proper to Matri- 
mony, yet it doth not preſently follow, that he 
muſt needs have the ſovereign Command over 
her, in other Actions and Concerns, 

Again, the End of Marriage is not like that 
of Commonwealths, the Defence and Security 
of Men ; (for how weak an Union, as to any 
mutual Safety, is that which conſiſts only of 
two Perſons?) but is directed wholly to the 
Propagation of Human Race. Therefore as a 
Commonwealth cannot be underſtood without a 
ſovereign Ruler, ſo it ſhould ſeem that Marriage, 
without any Superiority of Government, might 
ſubſiſt well enough under the common Force of 
Contracts, aſſiſted with the Engagements of 
Friendſhip and the Charms of Love. It muſt 
be confeſs'd, that a ſeparate Family hath ſome- 
what init much like a State or Community, which 
not regularly allowing of .more than one Head, 
the Wife when ſhe is admitted intoit, ought, one 
would think, to yield a full Submiſſion to the 
Lord and Director of the Society. But it may 
be urg'd, in Anſwer to this Objection, that a 
Family, if encreas'd with a numerous Train of 
Servants, hath two Ends and Deſigns, one com- 
mon, the other proper. The common End con- 
ſiſts in mutual Defence and Security, ariſing 
from the uniced Strength of ſo many Perſons, 
In this reſpect, tho' ſome ſupreme Sway be ne- 
ceſſary, yet, in as much as the Wife is but little 
concern'd in that Affair, the Unity of the Fa- 
mily may be very well kept up, altho' ſhe be 
join'd to her Husband by no ſeverer Bands than 
thoſe of Affection and the Matrimonial Covenant. 
Thus we find the Patriarch Abraham exerciſing a 
Sovereignty over his Domeſticks, and yet treat- 
ing Sarab with the kind Equality of a Siſter (6b) 
(1)} Tho), at the fame time, her dutiful Be- 
haviour towards him is highly commended in the 
holy Scriptures ; and it is ſaid particularly, that 


ſhe call'd him Eord (e). The proper or peculi 

End of Marriage ſeems likewiſe attainable with 
out any Inconvenience, although neither of th 
Parties ſhould bear any ſuch abſolute: Aithos 
over the other, as muſt include the Power 9 
Life and Death, and of the moſt rigorous}, 
ſtraints ;- but the Ties of Friendſhip and the 0% 
ligation cf the free Contract, may very 
ſerve to hoſd Man and Woman together, yy 
this Contract, (the Husband having the beng 
Part in the Terms and Conditions, and the 
ditiona! Advantage of his Sex,) ſeems tj h 
form'd in the manner of thoſe Leagues and 0 
venants which we call Unequal 3 ſo that the i 
is bound to Obedience, and the Husband rathery 
Protection. Not that it is repugnant to c 
Law 'of Nature, for a Wife to be ſubjetedy 
her Hus band in the way of ſtrict Plitical Goverg 
ment. For the Fear of ſupreme Authority, ay 
the Endearments of Conjugal Affection are re 

no more deſtructive of each other, than th 
Sovereignty of the Prince extinguiſheth ce 
Love of the Subject. And this full Political 
thoricy, as it may be acquired by any Husba 
by means of a new Covenant annex'd to the My 
trimonial Agreement, ſo we find it in ſome Ns 
tions, allow'd to all Husbands in general, . 
Virtue of a publick Cuſtom or Conſtitution 
Ceſar (d) tells of the Ancient Gazls, that thy 
had the Power of Life and Death, as well on 
their Wives as over their Children. Armongl 
the Germans, the Husbands were impowerl id 
execute the Puniſhment of Adultery ; not #an 
Indulgence to their Rage and Reſentment, bit 
as an Effect of their juſt Power and Command 
(e). How the Caſe ſtood at Rome, Gelim this 
informs us from a Speech of old Caro's. 4 Ham 
(except after a Divorce, 4 Fudge, a Cenſor, and 
kind of Sovereign Prince over his Wife: if ſhe ac a 
thing perverſiy, or ſcandalouſly, he ſets a Mul# wn 
ber; if ſhe drink Wine to Exceſs, if ſhe commit a 
Diſhoneſty with another Man, be condemns ber to a ſu- 
table Puniſhment. Again, ſays that grave Senator, 
ſhould you apprebend your Wife in the Ad of Aduiter) 
you might Eil her without farther Proceſs or Trial; #® 
the contrary, ſhould ſhe find you guilty f the ſame 
Crime, ſhe hath no Right to touch you with 6 Fingu. 
Tacitus hath recorded a later Inſtance of this ar 
cient Cuſtom (F). He reports that Powyoni 
Græcina (Wife to the famous Plautius, who triumpb' 
for his Victories in Britain,) being aces d as # Ft 
vourer of foreign Superſtition, was remitted #0 | 

Judgment of ber Husband : And he, according to th 
old Inſtitution, calling an Aſſembly of ber Retarion, 
took ſupreme Cognizance of her Life and Henou- We 
muſt not omit the moſt remarkable Practice of tit 
Sacce, à People of Scythia, among whom, 45 4 
lian tells us the Story (g); © When a Loung * 
© ſeeks him out a Wife, he is oblig d, in the fu 
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Mr. Barbeyracs NOTE S on Chap. 1. C. 11. 


( 1 ) Martial, L. S. Ep. 12. v. 3, 4. 
Inferior matrona ſuo ſit, Priſce, mas ito, 
Non aliter fuerint femina virque pares. 


Should Manly Empire not controul the Fair, 
Husband and Wite were an uncqual Pair. 


Plin. Paneg. c. 83. Many worthy Men have been hindred from being Chief in the State, by their not being Chief in th 


own Families. 


( 4) Ceneſ. III. 16, Epheſ. V. 22, &c, 
(4) DeB.G i. C. e. 19. 
over their Servants ſee afterwards, cap. 3. J. 4. 
Deſcrip. Japon, (ib. 13. Lex iſigothorum, L. 44 t. 4. c. 3. 
2 


(6) See Geneſ. XVI. 2, 5, 6. XXI. 105 4 


| wel 
(e) What he ſays of wh 525 


Tacit. Germ. c. 19. 


(F) An. XIII. 32. Add. Euripid. Medea, v. 130, Se. 


(2) V. A. L 12. . 38. 


ah . 
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Chap. I. | 
c e, to engage her in ſingle Combat; and 
6 5 be gets he beer; he leads off his Capcive in 
« Triumph, and ever after acts the Sovereign o- 
ver her: if the Victory fall on her ſide, ſhe is 
« the Queen, and he the Slave. And this Con- 
© tention is not deſign d to endanger the Lives of 
the Combitants, but only to determine the 
© Maſtery between them. 1 . 
What Power the Husband hath over the Good. 
Jof the Wife, is likewiſe to be adjuſted, either by 
the Contract and Agreement of the Parties, or 
by the Deciſion of the Civil Laws. Theſe En- 
gagements are to be ſtrictly obey d in the ſeveral 
Points which they have ſettled; as ſor Inſtance, 
whether the Woman ſhall bring a Portion at 
Alarriage; whether or no the Couple ſhall join 
purſes, and mix their Effects in the Common 
rock, whether the Husband ſhall have an abſo- 
Wute, ora limited Diſpoſal of his Wife's Fortune ; 
and the like Queſtions. ,_ 


- 


Amongſt the Faponeſe the Women marry with- 


"oF AE Lunt Cyr bits 


a» — 


, out Portions: indeed, the Maids Parents, if of 
be wealthy Sort, ſend a Sum of Mony as a for- 
fl al Preſent to the Bridegroom on his Wedding- 


lay, but he preſeatly returns it in the ſame cere- 
onious manner; the reaſon they alledge for 
heir Cuſtom is, that they may not give the Wo- 
men an occaſion of Inſolence and Pride. And 
here they have this e Proverb, That a 
Woman, 7 long as ſhe lives, bath not ſo much as a 
ouſe that ſhe can call ber own : Before Marriage ſhe 
a Dependant on her Father's Family, in Mar- 
age on her Husband's, in Widow- hood on that 
ff her Children (2). It was a Cuſtom with 
be old Thracians, that the faireſt of their Maids 
hould be expos'd to publick Sale, and be given 
Marriage to the higheſt Bidder: on the other 
de, that choſe whom Nature had been leſs kind 


_ 
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XII. For the further Illuſtration of this Sub- 
A, it will not be amiſs to examine the Doctrine 
lad down by Hornius in his firſt Book de Civitate 
4). Firſt of all, he rejects the Opinion of thoſe 
who aſſert, that the Husband hath, by Nature, 
a dovereignty over the Wife. And thus far we 
approve his Cenſure, if the Perſons, againſt 
Whom he diſputes, did maintain the Husband's 
oVereignty to be the free Gift of bare Nature, 
thout any intervening Contract, or without 
ne Wife's voluntary Submiſſion. For this indeed 
Vould be repugnant to the Natural Equality of 
ankind ; and a fitneſs or Ability co govern 
cannot, of it ſelf, confer a Right of Government. 
ence he proceeds to affirm, That there can be 


» 


, ſhould expend their Fortunes to buy them- 

* elves Husbands (56). The Afſhrians likewiſe 

pos d of their Virgins in the way of Sale (e). 

; ſa- Where the Civil Laws have not defined theſe 

tot; e Aatters, or where the Parties lire in a State of 
Natural Liberty, the Husband and Wife may 

ele any ſuch Point as they pleaſe, by particular 

ſame dntract, 
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no Sovereignty, publick or private, of one Perſon over 
another, but that which ariſeth from the wg Ap- 


pointment and the moſt ſolemn Inter vent ion of Almighty 
GOD. Now as to this Polition, we cannot bur 
obſerve, that when Enquiries are thus made into 
the Origine and Fountain of Dominion, what 
we ſearch for is the neareſt, the immediate and the 
ſecond Cauſe ; the firſt and univerſal Cauſe of all 
things being ever preſuppos'd. And therefore, 
though it appear moſt evidently, that God hath 
commanded ſuch an Order to be introduc'd a- 
mong Men, yet the main Queſtion will be till 
behind, what Contracts are required to put Men 
in a way of conforming to the divine Precept. 
For he muſt have little Knowledge of Letters, 
who can imagine, that when we - God. is the 
Author of ſuch or ſuch a, Moral Inſtitution, we 
mean that he produceth it, as he did at firit the 
Heavens and the Earth, without the Interven- 
tion of any thing formerly created. That God 
expreſly order d the making of the Fewiſh Taber- 
nacle, is no manner of Reaſon why we ſhould 
not ſay, that the Workmen were the next and 
immediate Cauſe of the Fabrick, Thus alchough 
it be enjuin'd by the Divine Oracle, that the Wo- 
man ſhall be in SubjeRion to the Man, yet to 
make him actually and immediately her Sove- 
reign, it is neceſſary, that ſhe promiſe Obedi - 
ence to him by her own free Covenant. To ſay 
the contrary would not be leſs ridiculous, than to 
retend, , when God bids us bawve Dominion over the 
eaſts of the Earth; there is no need of our uting a- 
ny outward means toobtain it, as by Hunting, ec. 
The Argument this Author afterwards makes 
uſe of is certainly moſt trifling and childiſh. 
The Wife, ſays he, hath no ſuch thing as Conjugal 
Sovereignty, and therefore ſhe can confer no ſuch thing 
on the Husband, As if, by the Agreement of ſe- 
veral Perſons, a new Moral Quality could not be 
roduc'd, which did not actually exiſt befote (1). 
o conſtitute a Dominion, it is by no means ne- 
ceſſary, that ic muſt be farſt really poſſeſ d by 
one Party, and then tranſlated on another ; (as 
Phyſical Subſtances cannot be given away, unleſs 
they had before a full and formal Being :) but this 
Superiority then ariſeth, when any Perſon diveſts 
himſelf of thac Power of reſiſting another, which 
his Natural Liberty gives him, and engageth his 
Faith, that he will ſubmit, in all things, to the 
Will of lim whom he thus chuſeth for his Gover- 
nour, 
Farther, although, in Holy Scripture, the 
Subjet;on of Eve be ſaid to have been enjoin'd her 
as 2 Puniſhment for ſeducing her Husband ; yet 
it doth nor hence appear, that the Husband's So- 
vereignty, after the Fall, hath not for its neareſt 
and immediate ſecond Cauſe the Agreement be- 
tween Man and Woman. For, ſince a neceflity of 
Obedience doth not always include an unhappi- 
neſs of Condition, (as the moſt bleſſed State of 
the Holy Angels is not impair'd by their yielding 
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Edit. Welle Varen, Deſeri p. Japon. c. 12. (b) 


e * lib. , 8 e. 2. 


ty Mir. Barbeyrac's NOTES on Chap. 1. $12. 
) See what the Author fays, J. 7. c. 3.5 4 following. 


Sli. e. 15, Thus Serbe in Xenoph. Exp. Cyr. Lib. J. C 20. 


S, Oxon, | th er PI rl 5 ter the Cuſtom Thrace. Add. Heraclid. de Polit. 
e Pooh: » F029 7 n 8 Aras — — Add —_ A Roman Laws deliver concerning 
'hibition of Donations between Husband and Wife. Lib. 24. f. 1. P. de donat. inter Vir. & Uxor. (4) Cap. 1. 
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the ſtricteſt Service to God, ) the Puniſhment at- 
tending the Woman's Inferiority ſeems to be this, 


that ſhe bears the Yoak unwillingly, with in- 
ward Grudgings at her Station, and a Natural 
Pelire of Command. And therefore it is no 
Contradiction to ſay, that the Superiority of the 
Husband naturally ſprings from the Conſent of 
the Wife; and that GO D Almighty in way of 


' Puniſhment to the Woman, hath made her Sub- 
jection troubleſome and uneaſy. 


The following Diſtinction looks but like an 
impertinent Niceneſs, whatever Will, or whatever 
Voluntary Act we can now conceive in the Woman, 
belongs purely to the Act of contracting Marriage; and 
conſequently is to be underſtopd of that Conſent and Ap- 
probation by which ſhe acquieſceth in the 2 Govern- 

lis is no more 
than to ſay, that the Husband's Sovereignty is not 
produc'd by the Conſent of the Wife, but _ 
before eſtabliſh'd by GOD's Command, the Wife 
voluntary enters under it. As a Traveller doth 
not build his Inn, but freely makes uſe of ic when 
he findeth it built to his hands. 

It is ſufficient in the whole to obſerve, that 
the Dominion of one Perſon over another, conſi- 
der'd as a Moral Entity, doth not exiſt without the 
Concurrence of ſome human Act, and cannot be 
underſtood without Subjection and Obedience: 
And that the Woman, for this reaſon, lies under 
no Obligation to obey, before ſhe hath by her 
own Conſent, ſubmitted to the Rule and Autho- 
rity of an Husband. And though that ſhe ſhould 


thus ſubmit herſelf, be indeed agreeable to 


the Divine Will, yet this doth not hinder, but 


that her own Covenant and her Subjection con- 


ſequent upon it, are the immediate, and neareft 
Cauſe productive of the Husband's Power. 

XIII. Nor can we grant what the ſame Author 
maintains, that the Husband, beſides the Com- 
mand of the Family, and of Conjugal Affairs, 
is inveſted with an abſolute Power of Life and 


Death, in which Right the Summ of bis Authority 


conſiſts. For though this Power be meant as it is 
unreſtrain'd by Civil Conſtitutions, and as it a- 


' mounts not to a licentious Excuſe of Murther 


and Parricide, but to a lawful Authority of inflict- 
ing condign Puniſhment on Capital Crimes: 
yet, that every Sovereignty as it is ſeated in a proper 
Perſon, not precariouſly obtain'd, nor circumſcribed by 
a Superiour, doth import the Power of Life and Death, 
is an Aſſertion that we ſhould not be inclin'd to 
aſſent to, without very good Proof. Certainly 
the End of Matrimony requires no ſuch abſolute 
Authority. And if it be objected, that all grie- 


have already granted (2), that even this mol. 


mon Maxim of the Lawyers, that (1) C 


* 


22. | 5 
vous Enormities ought to be brought under p 
man Cognizance, we will only ask, who fu 
puniſh a Sovereign Prince, or who the Fakes y 
a Family, living ſeparate from all Civil Gores 
ment? We confeſs, that if the Wife prove bY / 
of Intolerable Wickedneſs, ſhe may (in ha N. ; 
tural State,) be expell'd the Houſe as an En: 
and may be kill'd by the Right of War. Ang L | 
ſtrict Political Power, is not repugna 
Nature of Marriage, chenkh th 0 
far from allowing it to be eſſentially ne, 
ſſa | 


| X1V. We are oblig'd here to explain that con 


and not Bedding, makes a Marriage. Whig 
will bear theſe rwo Senſes, that a Couple, why 
ever Freedom or Familiarity they may ale h 
cannot be Husband and Wife, unleſs they han 
paſs d their mutual Conſent to live in We, 
lock (): or, that ſo ſoon as both Parties u 
come to an Agreement, the Matrimonial C 
tract ought to be elteem'd perfect, even beim 
the Ceremony of the Bed. Our Judgment a 
this Point is this, that as it is requiſite to & 


tenice 
05d b. 
y (1) 


ts, 


full transferring of Propriety, that the Thing en 

plac d under the power of Another, in id bock, 

manner, that he may diſpoſe of it at his pleau Wi educat 

ſo to make a Wife it ſeems neceſſary, that th themſ 

Woman deliver her ſelf as i i Nay, 
r as it were into the Pb 

ſeflion of the Man, for the common End d coy 


Matrimony : but it is by no means eſſentil u 
this Agreement, that the Bed begin it. It is il 
Rebecca became Iſaac's Wife after he had brought 
her into his Mother Sarah's Tent (c). Aud 
queſtion whether we ought to call it Adultery, 
when a Woman betroth'd to a Man in hs 
Abſence, but not led home to his Houſe, nor gion 
into bis Poſſeſſion, is Bedded by another Perlon: 
altho we ſuppoſe, that the former Engagement, 
as made by Proxy, had, in the Eye of te Law, 
the full Force of conſummated Marriage. On 
the other ſide, it would be abſurd to ſay, thi 
Tobias's Wife had not a Title to that Name the 


Iritams 
comm 
bers, F. 
bildren 
ben a # 
or Ca! 
me tir 
len, am 
y Met 
le, 2 
di poll 
vers, 


(1) So the Digeſts afirm, Nuptias enim non concubitus, ſed conſenſus facis. J. 35. t. 1. De conditionibus & dem- 


ſtrat. Leg. 15. & de Regul. Furis. Leg. 30. 


(2) Lib. 35. t. 1. I. 15. D. de Condit. G- Demonſtrat. & de Regul. Zur. I. 30. Or, as LP uintilian, Decl. 247- expieſ⸗ 


ſeth it, Familtarities and Meetings without proper 


( 3 three firſt Nights (4). Or that our Wo. 3 
men are not Wives when the Prieſt hath perform. u | 
the ſolemn Office, till the Evening - Direrſioꝶ . wh 
of the Bride-Chamber. 1 
According to the Opinion of the Fews ( i 
Conſummation, as well as Conſent, was, before 
the Law, required to the compleating of Matt 
mony. Yet, by their Law, Conſent alone fe ( : ) 
der'd a Marriage Valid (F). Grotius obſerves (4% eb + 
that no Proceeding was made in the Nuptial At Nomads 
: 5 — * 
Mr. Barbeyracs NOTES on Chap. 1. S. 14. rel 
an 
f her b 
terers 
Rates can never make a Wife, Vid. Can. 5. cauſ. 27. queſt, 2. 4 ITY 


Lib. 5. t. 5.1. 8. de inceſt. & inutil. nupt. Leg. 8. 


f (3. The three firſt Nights. The Hiſtory of Tobias megtions no ſach thing.” Moreover, the thing appears certun 1 broug 


if we ſuppoſe the Story true; for the Text ſa 
both of them flept that Night. Chap. 8. 10. 


(2) Sed. 11. 


— nec Conjugis unguam 
Pratendi tadas, aut hec in federa veni. 


( Geneſ. XXIV. ver. alt. 


( f) Deuteron. XXII. 23. 24. Add. 1.8, C. de Inceſt, & inutil. Nuptiis 
2 


ys only, thar after Tobias had driven away the 


(5) And therefore ZEneas pleads for himſelf in Virgil. 


(4) See Tob. VIII 10. 


vil Spirit, they I © termi 


from A 
their 
( a 3 

I ne'er pretended to the lawful Claim | ( ) 
Of Sacred Nuptials, and a Husband's Name. ll. 
n. 4. v. 338, * bo Cato 

(e) Vid. Selden de J. N. & G. J. 5. e 


(g) Add, Matib 1. 18. * 


hap. J. 
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irs, till the Solemnity had been uſher'd in by 
e hearing of Divine Service in a publick Aſlem- 
ly: Which moſt religious and moſt decent In- 
tion, the Jews probably receiv'd from an- 
ent Tradition, and do ſtill obſerve ; and from 
n, it was admitted into the Chriſtian Church. 
or this Reaſon, tho? at the ſettling of the Con- 
it, they oblig'd the Man to ſwear to preſerve 
e Virgin's Honour, ill the Day of Marriage ; 
et, ſor the greater Security, they ſhut her up 
om him in the Apartment of the Women, till the 
Ine of that finiſhing Ceremony (4). . 
V. We are in the next place to enquire, 
ether by the Law of Nature, the Matrimonial 
nd be limiced to a ſingle Man, and a ſingle 
Woman ? Or, which is the ſame thing, whether 
eam be naturally allow'd ? Polygamy is of two 
ots; either when one Woman promiſcuouſly 
mits of many Men, or when one Man is at 
: ſame time join'd in Marriage to many Wo- 
jen. To the former kind belongs the famous 
WW nice! Communion of Wives: A Cuſtom pro- 
bs d by Plato in Idea (6) ; but really practis d 
y (1) many Nations, Diodorus Siculus (c) re- 
vrts, of the Taprobanians in India, That the 
Men did not confine themſelves to ſtrict Wed- 
lock, but poſſeſs d the fair Sex in common, and 
Feducaced the Children (in whom they reckon'd 
themſelves All concern'd, ) wich Care and Love. 
Nay, the Nurſes often chang'd their little In- 
fants, ſo as to hinder them from knowing their 


on Mothers. Ceſar (2) tells us of the Ancient 
n ritains, Ten or Twelve of them together have Wives 
ul common amongſt them; e / pecially Brothers with Bro- 
iT ers, Fathers with their Sons. But, every Woman's 


lillren are attributed to him, who firſt married her, 
ben a Virgin. Where it is plain, that great Au- 
hor cannot mean, that one Woman had, at the 
me time, Ten or Twelve Husbands, as Mr. Sel- 
n, amongſt others, imagines ; but that ſo ma- 
y Men having each of them married his proper 
iſe, afterwards agreed upon that friendly Way 
of poſſeſſing them. Lycurgus, as Plutarch (3) de- 
livers. * Endeavouring to prevent the Vain Wo- 

maniſh Paſſion of Jealouſie, thought this the 
WB: beg Expedient, to allow honeſt Men the Free- 

dom of each other's Bed: Laughing at thoſe 
Hd 0 reſented, in ſo high a manner, theſe petty 


4) * Injuries; as to purſue their Revenge by Mur- 
J 


* thers and War. He look'd on it as no indecent 
* Cuſtom for a Man, ſtep'd into Years before his 
* Wife, to recommend her to the Arms of a young 
* and virtuous Friend, and, when there appear'd 
* Hopes of having a Child by ſo good a Father, 
* to challenge the Blefling to himſelf. On the 
* other ſide, a good and upright Man, who e- 
ſteem d a married Woman for her own Virtue, 
* and for the Comelineſs of her Children, was 
* encouraged to beg of her Husband, without 
© Ceremony, the Favour of a Night's Lodging ; 
* That he might tranſplant into his own Garden ſome 
Slip of ſo goodly a Tree. Indeed Lycurgus was of 
© Perſwaſion, that Children were not ſo much 
the Propriety of the Parents, as of the whole 
Commonwealth: And therefore he would not 
© have them begotten by the firſt Comers, but 
* by the beſt Men that could be found. He cen- 
* ſured the Lawgivers of other States, who whilſt 
* they ſpent no Pains or Charge in promotin 
* and improving the Breed of their Dogs, wo. 
© of their Horſes ; yet, being themſelves Old 
* and Infirm, ſhut up their Wives from other 
Men. Whereas a little Reflection would have 
taught them, that the Virtues and Vices of 
* Children, their Succeſs or Miſcarriage do chie- 
© fly redound to thoſe who have the Care of their 
Education. And this Inſtitution of the Spartan 
Founder, the Hiſtorian judgeth to have been ſer 
on foot, cvs M e, Agreeable to Nature and 
to Policy (d). 1 

The Stoicks (e) too were of Opinion, that 
wiſe Men ought to communicate their Beds, as 
well as their other Poſſeflions : Becauſe by this 
means All eſteeming their Children their own, 
would love them with equal Tenderneſs ; and 
there would be left no room for Jealous Fears, 
no Suſpicion of Adultery or Diſhoneſty (F). 
The borrowing and lending of Wives, amongſt 
the Romans, is a Practice much talk'd of by Au- 
thors (g). Solon, in his Laws, permitted an 
Heireſs, whoſe Husband prov'd imporent, to 
call in the Aſſiſtance of his neareſt Kinſman (4). 

Yet we are not to make the leaſt Doubt but 
that all theſe Licentious Indulgences arc repug- 
nant to the Law of Nature (; ). For the Natu- 
ral and Regular End of Marriage is, the obtain- 
ing of Children, whom we may, with Certain- 
ty, call our own, But what room can there be 


for W— 


Jattl- : Mr. Barbeyrac's NOTES on Chap. 1. 515. 
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rel. ( 1 ) Add. Died. Sic. I. 2. e. 58, Of the [#byophagi, J. 3. c. 15. Of the Hylophagi, 1, 3. c. 24, - Of the Nomades, c. 32. 


—_ ” mr, and are Strangers to fixt Matrimony, c. 33. 


(8), which are likewiſe mention'd by Strabo, I. 7. Of the Garamantes, vid. Pliy. J. 5. c. 8. Solin. c. 43. Of the Troglodyte 
1 Aeatharhid. c. 30. Pompon. Mel. I. 1. c. 8. Of the Agathyrſi Herodot. Melpom. p. 161. Ed. H. Se pb. Of the Gindani and 
Nomades, ibid. Of the Inhabitants of Thule, Solinus re ports, (I know not with what Credit) that They hold their Women 

(20 De B. G. 1 5. c 14. 


(3) Lib. 5. cap. 11. The ſame 


Cuſtom is mention'd, though not ſo diſtinctly, by Xiphilin. E pit. Dion. in Ner. in Bonduica's Speech ; and again in Sever. 


dtrabo reports ſome what like this of the Sabeans Their Po 


eſſions ( ſays he) lie in common to all of the ſame Blood 


lem I and Family, but the eldeſt bears the chief . One Wife ſerves them All: He that comes firſt hath Admi ſ on to 
oor 


her Bed, lacing his Staff before the Chamber- 


: But the Nights ſhe 8 with the Eldeſt. They puniſh Adul- 


rpteſ⸗ tetets with Death, and ſuch they eſteem every Intruder into another Family, ib. 6. p. 538. Vid. I. 11. p.353, 354. de 
& (1 4a ſaget. & Tapyr. Of ſome Inhabitants of the Kingdom of Calecut, Ludovicus Romanus ( Navig, I 5 c. 8.) informs 


rom AEnens Sylvius, * That the Women, by C 


(a) Comp. Geneſ, XXIV. 67. Deuteron. XXI. 13. 


us, * That every Woman is at the ſame time married to Seven Husbands, who lodge with her by turns, When the is 
brought to Bed, ſhe preſents the Child to which of the Seven Fathers ſhe f , and no Appeal lics from her De- 
termination, Vid. & Pet. de Valle Itiner. p- 3. 8 7. oan. Boem. de Mor. 

onſent o 


ent. I. 3. c. 7. reports of the Littuania ns, 


their Husbands, have their Sparks, whom they call Aſfiſtants of 
' their Bed; whereas on the other fide, for the Husbands to uſe the like Liberty, would be accounted highly infamous. 


( b) Vid. I. 5. de Repub. & Marcil. Ficin. in Prefat, 


eL. 2. e. 58. (d) The ſame Law is mention'd by Xenophon, de Reb. & Leg. Lacedæ on. (e) In 

Uicz. Laert. Zen. ) Add. Thom. Campanell. de Civit. Solis. (g) Vid. Plutarch. Num, & Cat. Min. 
8, 33k Sy Cato is commonly ſaid to have lent his Wife Marcia to ©. Horten ſius. Vid. & Luc an. I. 2 v. 328. (50 Plu- 
5. en. ( i) Comp. Matt, XXII. 25, Sec. 
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for Diſtinction in this wild and confus d Mixture? 
Again, the Buſineſs of Nature not requiring ſo 
numerous a Concurrence, all theſe additional 
Helps and Services proceeded, not from Neceſ- 
ſity, but from Luſt. Beſides, a moſt material 
Objection againſt theſe Irregularities is, that che 
kind and-endearing Titles of Relation are ſunk 
and extinguiſh'd in them. Plato (49) propoſeth 
by way of Remedy to this grand Inconvenience, 
that the Civil Laws ſhall ſupply the Defe& of 
Natural Kindred ; that all Perſons ſhall eſteem 
their Seniors in Age, as their Parents; their Ju- 
niors, as their Children; their Equals, as their 
Brothers and Siſters. But this is a molt idle and 
vain Expedient ; for to have no certain Father, 
no certain Child, &. is, with regard to mutual 
Affection, the ſame thing as to have none at all. 
'Tis well urg'd by Lactantius (b): If all, ſays he, 
ore concern d in every Child, who can love a Child as 
his own, when he muſt needs be Ignorant, or at leaſt 
Doubtful, whether it be his own or no? On the other 
ſide, Who would reverence a Man as his Father, when 
indeed he is uncertain to whom he owes his Being ? 
thence it comes to paſs, that he muſt take a Stranger 
for his Father, and his Father for a Stranger, And 
it was a good Anſwer to one, admiring there 
ſhould be no ſuch thing as Adultery heard of in 
Sparta, That their very Matrimony was Adultery. 
Farther ſtill; The main Difference betwixt the 
Conjugal Union of Mankind, and the wild Free- 
dom of coupling amongſt the Beaſts is, that the 
Wife engageth her Faith to be true to the Hus- 
band's Bed. Which Engagement, if he valunta- 
rily releaſe, and madly betray his own Honour 
to new Rivals, he is unworthy the Name, not 
only of a Husband, but of a Man; and is to be 
look'd upon as a moſt vile Diſturber of Human 
Decency and Society. As for the Excuſe of Ly- 
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curgus, and others of thoſe Ancient Lawęiren 
that fo fair a Soil as a Young Wife ought not to, 
fallow, under the Neglect of an unactive Husbang 
their moſt ready and moſt Honeſt Way of pr. 
venting ſuch Miſhaps, had been to prohibit Wa 
riage between Perſons of improper Years, a, 
then for the Point of Tealouſy, by it they ny 
mean, either that ſenſeleſs Paſſion, which to; 
a Man's Head without good Suſpicion or Reaſq 
or elſe a due and proper Vigilance and Cautic, 
in order to the preſerving a ſpotleſs Bed: I 
former kind of Jealouſy, the moſt fooliſh 11 
the moſt miſerable Diſeaſe of human Minds(« 
their Community of Wives could not cure; 2 
the other being the juſt Effect of Reaſon w 
Prudence, it ought by no means to have tak 
away ( 'S ( d ), Nor ſhall I ever be perſws 
ded, that to lay all Poſſeſſions in common, ax 
to give each Man the Privilege of calling eren 
Thing his own, is the ſureſt Method of pre 
ving Peace and Friendſhip in the World. Eve 
one muſt indeed acknowledge, that it is mud 
more for the Publick Benefit to have a 94 
fill'd with healthy and vigorous, than with il 
eaſed and weakly Subjects; and at the ſame ting 
that the Parents Conſtitution hath a conſidera 
Influence on the Child's. Yer, did this Ri 
hold true more generally than it doth, it we 
by no means worthy of ſo high Regard, as tha 
in conſideration of it, we ſhould diſſolve the {+ 
cred Ties of Marriage, and ſhake the main Fou. 
dation of all good Order among(t Men (e) 
XVI. The other kind of Polygamy (F and 
that which more properly claims che Name, be- 
ing the joint Relation of many Wives to one 
Husband, hath been the Practice of many N.. 
tions, in ancient and in modern Time. The 
Moſaical Law was ſo far from forbidding this 
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(2) Mr. Bayle, in his News-Letters againſt Maimbourg, Lett. XVII. 6 5- maintains ſtrongly, That if we ſollow Re 
© ſon, as diſtin frem Grace, and the Light of Faith, a Man need not more to ſcruple to f 


—_ 


end his Wife than his Book, 


© and that without the ridiculous Fear of Cuckolding, Reaſon would rather adviſe a Community than Propriety of Wines, 
I own, that here, as well as in many other Things, Men, for the Good of Society, might, by a certain Inſtinct, which 
prevents the Uſe of Reaſon, be led to it. If Hunger and Thirſt did not often put us in mind of our Nouriſhment, vt 
ſhould often forget, or negleC to ſatisfy that Natural Neceſſity ; and fo the World might be unpeopled. In like mit- 
ner, were it not for that unquiet, and raging Paſſion, called Fealouſy, which always attends the Love of a Woman, tht 
Community of Women would be eaſily introduced, or at leaft Husbands for the moſt part would be very careleſs of tht 
Honour of their Wives, and eaſy to permit them to communicate their Favours to others beſides themſelves, Not that 
Reaſon would incline them to it,; but the contrary ; becauſe,. as Men ate ordinarily made, there are few that conſult, u 
hearken to Reaſon, ſo that they muſt be led to their Duty by Senſe. With Ariſtippus's good leave, as 2 rie 
( cited by Mr. Bayle, C 4.) he had very ſuperficial and popular Idzas. If he uſed his 2 but a little, he might base 
diſcover'd without Revelation, that Man is a Creature made for Society, and that no Society can ſubſiſt without Order, 
and that Community of Women ( as Mr. Bayle owns ) would breed Confuſion in Civil Society ; ſo that Men mult not be 
judg'd of as Beaſts, by looking upon their Propagation, as a Thing abſolutely indifferent, and as to which every one mi 
regulate himſelf only according to his own Fancy. In this Caſe 


ble, than the Inclination, which leads 


Ca L. 5. de Repub. p. 658. A. Ed. Mech. 
* 


1. 3. v. 23, Cc. (4) Vid. Serec, Herc. Oet. v. 253, Cc. 


Mitty 
tis certain, that Women ought to be a Common & cted f 
as the Water of a River; and fo it would be a fordid Paſſion to be diſpleaſed, that another ſhould queneh his Thirk a Wy >= to 
the ſame Spring. Bur fince, by God's Appointment, Man ought to propagate his Kind in a Manner ſuitable to a Rei-: lo repr 
ſonable and Sociable Creature, 2 in it ſelf, and reduced to its juſt Bounds, is neither more unjuſt nor unreafons- cludes, 
oth Sexes to join together; and we may ſay, that Nature hath wiſely put inte 
Men that. nice Humour, as a faithful Guardian of the Chaſtity of Women, which ſeveral Husbands would little trouble — 
themſelves for, and would have them looſed without it. All that is meant, is this, when a Woman is anfaithful to het 
Husband, without any juſt Cauſe from him, Reafon requires, that he comfort himſelf, and ſay with the Comedian, | 
| I ) 
If my Wife deceive me, ſhe ſpall lament it; 
I ve dene no Wrong, and can't repent it. ; : ) 
They'll call me Hl not to revenge it, a F.N 
But I ſrould be bardy to hagen my End. 1 
iſpen 
(6) Div. Inftit, 1. 3. c. 30. ) Vid. Oppian. Cynegt D. 4. 
f ö 4 , e e) The 1 which ſome are” oP 190. E 
aſham'd to bring from our Ways of promoting the Breed in Horſes, is too filthy and ſcandalous to deſerve a Refuta"®” 7755 
U Ton 


Add Arifotle's Diſcourſe againſt Plato on this Subject. Polit, 2. c. 2. It is a worthy Saving of his in the ſame Work. |. 
6. 16. For Perfons colo are truly and properly Man and Wife, to ſeek another — 25 . Bed, onght to ze rec los 


C uſtom, 


amongſ the wileſt and moſt infamous of Offenders, Vid. Grot. I. 2. c. 5.1. 9. 


-hap. J. 


Of Matrimoy. 141 


> 


om, that it ſeems in ſeveral places to ſup- 
2 it (a). And GOD, by the Prophet Ne- 
ban, reckons amongſt the peculiar Favours and 
leflings he had beltow'd on Dawid, that He bad 
ven bim bis Maſter's Wives into his Boſom (b 9. 
t. Selden (c) aſſures us, that the Fews eſteem d 
lawful for a Man to marry as many Wiyes as 
e pleas'd, provided he could maintain chem, 
Dad yield a Supply in all things anſwerable to 
eir Relation. Yet it was the Advice of their 
Woelt Rabbies, that for the avoiding the Incon- 
W-nicncics of Number, no Perſon ſhould exceed 
ur, except the King. He that acted contrary 
WW this Rule, was adjudg'd guilty of notorious 
Wnpudence, and of Diſobedience to the Inſtitu- 
Pons of his Anceſtors. The High Prieſt was al- 
oed one Wife at a time, tho he was not hin- 
Ned from marrying another, in caſe of the 
Peach, or Divorce of his firſt. By the Prohibi- 
Won of Deuteron. XVII. 17. they were perſuaded, 
Dat their King ought not to go beyond Eighteen, 
the Men of their Nation liv'd in a Country, 
here Polygamy was not tolerated, they thought 
hem oblig d co conform: as particularly in the 
woman Empire, the Laws of which expreſly re- 


PPC CT 


rain d them from the Uſe of ſuch a Liberty (4). 
e for che modern Jews, we are inform d by Leo 
2 utinenſis (e), That thoſe of them who live in the 


aft, ſtill keep up their ancient Prattice, of Polygamy ; 
hereas in Germany, they are not allow d this Pri vi- 
ge, and in Italy very rarely; and only in caſe a Man 
ath li with his preſent Wife many Years without 
ſue (f). 7 | 
4. (1) obſerves of the ancient Germans ; 
% are almoſt the only People amongſt the Barbarians, 
bo are contented with fingle Marriages. Indeed ſome 
tv Perjons of extraordinary Merit, are ad vanc d to 
be Faveur of more Ladies than one; but then they are 
wrted to this Liberty, not out of Luſt, but upon ac- 
nt of their ſingul ur Virtues and Worth. ; Thus Ce- 
ir (g) tells us of Arioviſturs two Wives, cho- 


bo en out of different Nations. 

Wire, The Grecians, according to their regular Frame 
which nd Conſtitution, admitted but of one Wife; yer 
t, be e find in one of the Atbenian Decrees, an Ex- 
kgs prion to this purpoſe, That fo increaſe the Num- 
of the ber of Men, at preſent deficient 3 ſhall be lawful for 


j Perſon to have Children by another Woman, beſides 
ber that it, in @ more ſtrict ſenſe, his Wife (h ). 

nd hence Atbenæus (i) urging the Improbabi- 
Iity of the common Story, that Socrates had two 

ives, inaſmuch as this was contrary to the pri- 
mitive Ordinance of Cecrops, and was not obje- 
Qed to him by the Comedians, who handled him 


ade 


it muſt proceed from a particular Order of State, 
diſpenſing with the ancient Sttictneſs, by reaſon 
of the preſent Scarcity of Subjects. In Gelius (A), 
among the ſeveral Cauſes alledg'd, why Euripides 
ſhould get the Title of the Woman- Hater, this is 
brought as one, that, he had two Wives together, 
( The Athenian Government at that time allowing it, ) 
who made him quite weary of Matrimony, and 
quite out of love with the Sex. Amongit the 
Spartans, we find in Herodotus (1), that when 
their King Anaxandrides refus'd to put away his 
his Wife, on the account of Barrenneſs, he was 
compell'd by the Authority of the Ephori, to ad- 
mit another to his Bed, who did not lie under 
the ſame Imperfection. Every Body knows, 
that the Roman were content, each Man with 
his ſingle Wife (n). Yet Sueronius (n) reports, 
that it was once in Julius Ceſar's Head, to in- 
troduce a Law, to give Men Licence to mariy 
what Sort, and what Number of Wives they 
thought fit, for the better ſtocking the Com- 
mon- wealth. Socrates, the Eccleliaftical Hiſto- 
rian (o), reports of the Emperor Valentinian, 
that whilſt his Wife Severa was living, he ad- 
mitted to the ſame Honour the moſt beautiful 
Lady Juſtina; and publiſh'd an Order through 
his whole Dominions, permitting every Man to 
follow his Example; To have Two lawful Wives. 
Paulus Diaconus (p) gives the ſame Relation; 
and Zonaras mentions the Emperor's Two Wives, 
though he ſays nothing of che Law enacted on 
the Occaſion. But in as much as the other Hi- 
ſtorians, Ammianus, Zozimus, and Orofius, toge- 
ther with the Chriſtian Fathers, who ſo often 
diſcuſs the Queſtions concerning Matrimony, 
are abſolutely ſilent in this Point; Baronius (4) 
concludes the Double Marriage of Valentinian, 
and the Law in Juſtification of it, to be perfect 
Forgeries. OE LES: 
Mabomet, in his new Inſtitution, allow'd of 
Polygamy ; craftily accommodating his Doctrines 
to the Temper of the People, whom he intend- 
ed to deceive. For as the Force of Love is 
ſtronger in the Men of thoſe Eaſtern Parts, fo 
the Women, either by their Natural Genius, or 
by the Power of Education, live in ſuch per- 
fect Subjection to their Husbands, that their 
Jealouſies and Quarrels are ſeldom conliderable 
enough to diſturb the Peace and Union of the 
Family. Yet the wealthier Men ſhut up their 
Wives in ſeparate Houſes, or confine them to 
diſtin Towns, to prevent Diſſention (7). Boc- 
caline () will have this Indulgence to have 
been a Device, to diſpoſe Men the better for a 


Res- e reproachſully on other Occaſions ; at laſt con- Life of Slavery; whilſt dividing their Riches a- 
aſons cludes, that if the matter of Fact were really true, mongſt ſo large a Progeny, they muſt continually 
it nn 

trouble — WE; 
fo het 


Ez Tacit, de Mor. German. c. 18. 


(5b) 2 Sam, XII. 8. 
de F. N. &. c. 6. 


(4) See Deuteron. XXI. 15. XVII. 16, 17, & loc. Ambrofii, apud Gratian. Canſ. 32. quaſt . 4c. 3 
( c ) De Uxore Hebraic, I. I. c. 9, 
(e) De Ru. Hebra. p. 4. c. 2. f. 2. 


Mr. Barbejracs NOTE S on Chap. 1. F. 11. 


. 
(4) L. S. C. de Jud. Sc. Add. Seldon. 


(f) Here Mr. Selden obſerves, that in 


f 5 
the firſt Edition was added, Indultu ta men Romani Pontificis impetrato, * Yet not without procuring the Indulgence or 


f Diſpenſation of the Pope; which Words are omitted in the Paris Edit, 1637, 
f . 
are e p. 190. Ed . Steph, Vid. Potter Arc hæol. Grec. I. 4. c. 11. p. 599. 


me . 4. Ch) Diog. Laert. Socrat. 


(g) De B. G. I. 1. c. 53 


Ln Co 20, 1 Terpſechore, 


me oye. Slib.g. t. 9. l. 18. C. ad L. Jul. de Adult. tn C. 52. (9) L. 4 c. 26. (p)L.ar 
ny U Tom, 4. ad A. Cbr. 370. S. 125. (r) Richer, de Morib, Tiere. (1) Ragg. di Parnaſſ. Cent; 2. c. 63* 
ec | 


Aaa grow 


Em] Vid. Cod. lib.5,t, 5.1.2, de Inceſt. 
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342 C Matrimony, Book VIC 
ker, and more abſolutely at the Com- is made, there the Wife ought to reſt ſatiz twee 
2 of ths Government. A Thought very in- with a competent Share in the Husbang 7 man 
genious indeed, and of refin'd Policy; and ſuch Nor doth ſhe in this Caſe ſuffer any Injury; Nor 
as probably never enter'd into Mahomer's Head, for ſhe can have no more Right over her Hi age 
who died ſo long a time before the Eſtabliſh- * band's Body, than what ſhe obtain'd by he © 
ment of the Turkiſh Tyranny and Empire. As Matrimonial Compact: But in that Compyg forla 
for the Indians, Travellers inform us, that the * ſhe receiv'd a Right only to a Part of the Ma nal 
chief Reaſon why ſeveral of their Princes have and voluntarily agreed to this imperfe& py put d 
refus'd to imbrace the Chriſtian Faith, hath been ſeſſion. And therefore ſhe hath only Reaſon p add 
becauſe, amongſt other Conditions, it was re- complain of her Husband, when, as p ho 
quired of them, to admit no more than one Wo- (e) ſays, He lets his own Field lie fallow 4 
man to their Bed ( $ : plough another Man's. Nor doth this Allowang tank 
XVII. Whether or no this Practice be repug- of Polygamy, as ſome object, reduce the Wong — 
nant to the Law of Nature, is a Point not ful- into the Condition of Slaves. Nor is it any f 
ly ſettled amongſt the Learned. It ſhall be our © Crime, to place the weaker Sex in an inſeriy a 
Buſineſs to propoſe fairly the Arguments on both * Degree to the ſtronger, to whom they ow we 
ſides, leaving the deciſive Judgment to be paſs'd * their Defence and Support (F). The Ra Kos 
by the Reader. Thoſe then, who maintain Po- © ſons alledg'd on the other ſide, taken from the Tis! 
Iygamy, as we now underſtand ir, to be in it ſelf fatal Effects of Jealouſie, the Danger of Dy — 
agreeable to Natural Law, argue in this manner, meſtick Quarrels, the Hatred of the Rival h ſhe | 
© The regular End of Matrimony, that is the *© thers, tranſmitted to their various Race, dong x 
© Certainty of Off-ſpring, and the Benefit of © amount to a Proof, that Polygamy is Natural ve 
© mutual Aſſiſtance, is as well anſwer'd under © Unlawful ; but then the ſame Inconveniendg moſt 
© theſe Allowances, as under the ſtricteſt Con- appear, as in all, ſo eſpecially in ſccond Me: Perf 
© finement. It is an idle Objection, which ſome © riages, which no one will upon this accout an I; 
© make, That at this rate the Conjugal Faith will not © term unlawful. Nor ate the Troubles and Mi Cate 
© be reciprocal, a Condition which Reaſon it ſelf re- * fortunes of this kind cqual in al! Places; be pe 
© quires eſſentially neceſſary to every Covenant. For they are chiefly to be diſcover'd in thoſe Coup dulce 
© Mutual Faith doth by no means ſuppoſe, that tries, where either the Women have too . Adul 
© the Performances on each fide muſt needs be e- and commanding Spirits, or the Men too loy Wie 
© qual. Nor doth the true Intent of Matrimony and ſervile. In _ Nations the Wives 8 
© demand, that the Man ſhould confine his De- ther by their Natural Diſpoſition, or by Cuſtn ag in 
© ſires ſo ſtraightly as the Woman. The Reaſon and Education, pay a more ſtrict and quiz0- dual 
© why one Woman ought to take up with one © bedience (g). And beſides, it is no diffalt wichc 
© Man, being the great Danger of the Uncer- * Task, for a Man of tolerable Prudence and Ii. Thoſ 
© tainty of Iſſue; which Hindrance doth nor lie * ſcretion, to keep the Family- peace amongtt ſe- of thi 
Ein the way of the other Sex. Yet is not the © veral Women (5). make 
© Husband leſs oblig'd to make good his Faith to XVIII. Thoſe, who deny Peolygainy to be agret- BS wife, 
© every Wife; which Performance conſiſts in the able to the Law of Nature, chiefly inſiſt on the the (; 
© yielding her all due Conjugal Help, Kindneſs, Seventh Commandment in the Decal, Thi ther ( 
© and Support. As for the main End of Mar- ſhalt not commit Adultery ; which muſt be acknow- Och 
© riage, the obtaining of Children, one Man is, ledg'd to affect the Man, as well as the Woman, I mand 
© in this reſpect, equal to many Women; at leaſt © And therefore, ſay they, if the Prohibition Bi well 
© to ſuch as are Moderate and Virtuous (@). lies on both Parties, the Husband muſt be gu- bang 
© And therefore it is chiefly Luſt and Intempe- ty of Adultery, whenever he receives into the ful, 
© rance which makes Women ſo averſe to Pohga- Covenant of Marriage, or into the Poſſeſſos prope 
© my. Indeed, if a Wife, at her firſt Contract of his Bed, another Woman, againſt the Co make 
© with her Husband, binds him under an Engage- * ſent of Her to whom he firſt plighted his Fai, WF ozinf 
© ment to admit no Partners with her of his Bed; and gave the Power over his Body (i). gina] 
© ( as Laban (5) bound Jacob in Behalf of his In return to this Argument, Antoninus Ma prelly 
© Daughters: ) ſuch a Covenant is faithfully to eu, (), the Civilian, affirms, that Aduſteſ BW the w 
© be perform'd (C). Where no ſuch Condition cannot be committed, either by Polygamy, ot be. — 
: —— * eth 
| __ ff "fe, 
(2) Add Abrab. Roger. de Bramin. p. 1. c. 13. & Alex, de Rhodes Ttinerar. p. 2. c. 11, Add. Nouv. Menires t | the fo 
Chine, Tom, 2. I. 4 & Will. Boſman's 0 age to Guinea, Lett. 19. & Mr. Bayle's Nouvelles d Avril, 1683. as allo © Bile Charg 
ſerus s Book, entituled, Polygamia Triumphatrix. | Tit N 
(2) Eſpecially, if they imitate Zenobia, Queen of the Palmyrenes, who would not admit the Embraces of her Hu ty of 
band upon = other Account, than the obtaining of Children. Trebell. Poll. in XXX. Tyran, cap. 30. Gem her w 
(b) Gen. XXXI. 50, ( c ) Add. Lib. 45. t. 1. I. 121. ſ. 1. D. de Verb. Obligat. (4) Do. the to def 
XXX. 15, 16. Herodot. Thalia, pag. 120. Ed. H. Steph. The Perſian Wives take their Turns and Courſes ha A*. is 
© Husbands, (e) Aſinar. Act. 5. Sc. 2. Add. lib. 48. t. 5. 1,13. ſ. 5. D. ad L. Ful. de Adult. ad en which 
For. Sparſ. ad Fus Fuſtinian. Women are ſeldom ſo very ambitious of Honour, as to be ſatisfied with the Excu * my 


ZElins Verus (in Spartian ) gave his Lady, when ſhe complain'd of his Miſtreſſes: Give me leave, ſays he, fe 4 Gr4- 
Inclinations by ſome other mean; : A Wife is a Name of Dignity, not of Pleaſure. Add. Plant. Mercat. Act. 4 Se. viſe «ll 
tian. Cauſ. 32. Qu. 6. c. 2, &c. (f) Tis a Saying of Euripides in Supplic, That Women cube are d » 


. s urg 
tranſat every Thing by Men. ) Vid. Benzo, Hiſt. Nov Orb. p. 1. c. 37. (h) The Reaſons : ak 
by Dionyſ Godofred. (ad Lib. 1. t. 9. I. J. C. de Fudais, &ec. . be 24 upon Examination, very flight — oo 


(i) Gratian. Cauſ. 32. queſt. 5. cap. 15, 16, 23. Vid. Bacley. ad Grot. I. 2.c. 5, ſ. 9. Hobbes hath ma wy 
of Reply to this, in by Sixth Chapter de C:ve, ſ. 6. and in his 4th Chapter, / 2X ha we ſhall elſewhere take o 
ſion to examine in 1b. 7, c. 1. (k) De Crimin. ad L. Ful. de Adulter. e. 1. ſ. 15. tween 


972777 * «eo tha + 


atrimony. 343 


: married Man and an unmarried Wo- 
| _ 8 but only with another Man's Wife (6). 
or will he allow every Violation of the Mar- 
ige Covenant to be the Sin of Adultery : For 
ee never call him an Adulterer, who malicioully 
orſakes his Wife, who reſuſeth to give her Main- 
canance, and the like; yet ſuch a Man, with- 
ae doubt, breaks his matrimonial Faith. He (19 
adds, alcho' it be unjuſt in the Husband, to 
require a ſtricter Chaſtity of his Wife, than 
he practiſeth himſelf ; yet this by no means 
proves the Sin on both tides to be equal. For 
every one knows, that the Wife is, upon many 
Accounts, oblig'd to a much ſeverer Degree 
of Moderation and Purity ; in regard, as well 
to the Modeſty of the Sex, as to the Danger 
of confusd Amours, and of a ſuppoſititious 
Breed; as likewiſe to prevent the Scandal her 
Lightneſs would bring, not only on her own 
Family, but on the Government under which 
ſhe lives. For if it be reckon'd ſo very diſgrace- 
ful to be born of Parents, one of whom is a Na- 
tive, the other a Foreigner, in ſo much that in 
moſt Countries a Name of Reproach is fix d on 
Perſons of this motly Race ; how much fouler 
an Infamy would it prove, as well to the whole 
State, as to particular Men, ſhould it be left 
uncertain, whether the Subjects are born in A- 
dultery, or in lawful Marriage? In Leviticus (e) 
Adultery is defin'd, The coming to another Man's 
Wife, the polluting another Man s Bed. Nor can it 
on any account appear probable, that a Law 
againſt Adultery, directed to a People, who a- 
dually uſed Poligamy, ſhould forbid this Practice, 
without declaring as much in expreſs Words. 
Thoſe Expreſſions of Holy Scripture (4), and 
of the Primitive Fathers (e), which ſeem to 
make the Coveting, or deſiring another Man's 
Wife, to be Adultery, are to be underſtood in 
the ſame ſenſe, as when he that bates bis Bro- 
ther (F), is Rid a Murtherer. 

Others chuſe to anſwer thus, The Com- 
mandment alleg'd doth indeed bind Men, as 
well as Women: And therefore for one Huſ- 
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gui band to diſhonour another's Bed, is no leſs ſin- 
0 — ful, than for a Wife to defile the Bed of her 
2(1100 


proper Husband. , But then Polygamy doth not 
make the Husband guilty of this Treſpaſs a- 
gainſt his Neighbour. It is true, if in the Ori- 
ginal Contract between the Parties it was ex- 
prelly provided, that the Man ſhould transfer 
the whole Power over his Body to the Woman, 
then in caſe he brings an Ulurper to her Bed, 
whether under the Name of an Harlot, or of a 
Wife, he certainly violates his Faith given in 
the former Matrimony. But we have no ſuch 


firſt Marriage he reſerv'd to himſelf the Liber- 
ty of adding a ſecond Conſort, as a Partner to 
her whom he then receiv'd. Nor can he be ſaid 
to defraud her, in as much as he bargain'd to 


— 


Charge of Perjury to lay againſt him, if at the 


1 920 


* allow her only a Share in himſelf. To this it is 
reply'd, That we muſt not ſuppoſe the Woman weuld 
thus conſent to her own Loſs and Injury, unleſs either 
compell'd by Force, or Fear, or moved by Weakneſs and 
Defect of Judgment; neither of which Cauſes are able 
to found @ Right in the Man, But the Aſſertors of 
the other Opinion will not grant, that there is 
any Injury in the preſent Caſe, * All the Right 
© and Title, {ay they, that one Perſon can have 
to the Body of another, muſt ariſe from Cove- 
© nant, and from the Conſent of that other Par- 
*ty. And conſequently, if ſo much be per- 
© form'd as was fairly covenanted for, there 
© ought to be no Complaint of injurious deal- 
ing. It is no good Conſequence to ſay, that 
* becauſe, in juſt and true Matrimony, the Huſ- 
* band receives the full and perfect Poſſeſſion of 
© the Wife; therefore the Wife obtains the ſame 
* abſolute Title to the Husband. Nor will ſuch 
© an' unequal Covenant prejudice the Natural E- 
© quality of Mankind. For to ſalve this, it is 
© not neceſlary, that the mutual Performances a- 
* monglt all Perſons ſhould be exactly alike : If 
* fo, it would be repugnant to the Law of Nature, 
© that one Man ſhould be born a Prince, another 


© a Subject, and both by virtue of an antecedent 


© human Covenant, not made by themſelves, but 
© by others. Will any one be ſo extravagant as 
© to maintain, that 'tis a Breach of natural Equa- 
© lity, unleſs the Wife be allow'd her Turn of 
© Governing, as well as the Husband ? And there 
© is the ſame Difference obſervable in the Care 
© of the common Off- ſpring: How little Trou- 
© ble doth this bring to the Father, in compari- 
© ſon to the grievous Pains undergone by the Mo- 
© ther. Would it not be a moſt ridiculous Pro 
© ſal, for the Women of State to deſire a Part in 
© the ſupreme Adminiſtration 2 And yet we muſt 
not ſay, that the Men are guilty of Injury and 
© Tyranny for excluding the fair Sex from this 
* honourable Privilege. Should any People be 
© of ſuch a Temper, as to deſire the Eftabliſh- 
© meat of a ſtricter Government, (which the bol- 
© der Patrons of Liberty are wont to call, the 
© Treatment of Slaves, ) if they too freely in- 
© dulge the Reins to the new Power, they act 
* fooliſhly, and tranſgreſs that Ruling Prudence, 
© which 1s the beſt-lov'd Siſter of Natural Law. 
© So that to commilerate the Condition of the 
© Wives in Turkey, &c. is as abſurd and imperti- 
© nent, as to beſtow 'Our Pity on Husbandmen 
* and Artificers, and condoling with them, that 
© they ſhould be ſo unfortunate, as to live in more 
* uneaſy Circumſtances, than the Nobility. The 
* Reaſon why a Husband cannot honeftly admit 
* another Man to partake of his Bed is built up- 
* on a different Bottom. On the whole it may 
© be concluded, that a Woman lies under no re- 
I © ſtraint of Conſcience, from agreeing to this 
© Kind of Matrimony, in a Country where the 
Practice is publickly receiv d. Eſpecially, ſince 


it, V. Ad Leg. Jul. de adulteriis -coercendis, Leg. 13. 6 5. 


(2) S. 12. (b I. 6. f. 2. D. b. . 
Produced by Gratian, cap. 3, 4, & 1. quæſt. 4. cauſ. 
nſarg uin. Vror. ſus. e f) 1 Fohn III. 15. 


Mr. Berbeyracs NOTES on Chap. 1. F. 18. 


{1 ) So the Digeſs ſpeak, Periniquum videtur eſſe, ut pudicitiam vir ab uxore exigat, quam ipſe non exhileat. Lib,XLVIIL, 


TT! 2 XVIII, 20. XX. 10. 


» 


(d) Mart. V. 28. 
32. & C. 5. quæſt. 6. cauſ. radem. C. 4. 10. Y. co qui — 
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© and more unwilling to engage againſt the to live contented with One. 


y 


* if it were in any degree Vicious, yet the bare * cating his Favours to Others beſides 
© Force of the weaker Sex could never prevail not here ſeem to be forbidden. 
to the beating down a publick Cuſtom : nor XIX. However it be, this is very clear ang, 
* would all of them join in the Attempt : Some tain, that the moſt decent, the moſt pro 
* being ever more kind and friendly than others, the moſt peaceable Way __ 3 
is the 
© Men (4). The Example of the Heathens, all doubt, to be eſteemed the higheſt, 
t and of the Mabometam (who are allow'd Four moſt perfect Kind of Matrimony; 
© Wives, and as many Concubines as they can and Conditions of it are molt religiouſly to K 
© maintain,) may indeed be of no great Force obſerv'd, as well by the Husband, as the Wik 
in the Argument; becauſe it appears, that thole (1) (2) (3 ) It is worth remarking, thy 
people are guilty of many Violations of the where ſeveral Wives are allow'd to one M 
© Law of Nature; but the Polygamy of the Fa- ſeldom fails to ſingle out a Beloved, who 
© thers, under the Ol Covenant, is a eaſon, that reſpects he prefers to the reſt (50. Thus N; 
© IngenuousMen muſt confeſs to be unanſwerable. ture it ſelf ſeems out of Multitude, to lead is h 
© As to the Saying of the Apoſtle, 1 Cor. VII 4. to Unity. "Tis a wiſe Obſervation that of 9 
© it doth not ſeem to reach the primary Deſign lat (4), The Relation, ſays he, of a Som in ln 
© and Uſe of Matrimony, but only the ſecondary it but ſlightly efteem'd amongſt the Numidians, , 
© and indirect End, the avoiding Fornication: which the Moors (5 ): And the Reaſon is, beau; th 
© End belonging in the ſame degree to the Man marry each as many Wives, as they think agreeabl 1 
© and to the Woman, Humanity and Equity en- their Fortune and Grandeur; ſome Ti 
© join, that the ſame Proviſion ſhould, in this re- and their Princes with a far wider Liberty, Tim i 
© ſpet, be made for both Parties; and then it Mind js divided and diſtradted with Number, anl 
© follows, that the Husband ought not to deny are deſpis'd becauſe All cannot be lowd (e). 
* his Wife Conjugal Favours: But the communi- (6) Grotius (d) aſſigns theſe Reaſons fort 
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and the Law 


Mr. Barbeyracs NOT ES on Chap. 1. S. 19. 
( 1} Euripid. Andromach. v. 464, &c. 
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is of more ſacred Obligation, and of nearer and more important Concern, 
(29) Plaut. Mereat. Act. 3. Sc. 1. v. 8. . 12 


Did the ſame Effect hold in 


( 3 ) chtemneſtra in Eurip. Ele&ra, v. 1035. &c. 
M 
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animus multitudine diſtrabitur, nullam pro ſoc lo obtiuet, pariter omnes viles ſunt. In Bell. Fug urth. 
( 5 ) Claudian de Bello Gildon. makes this Reflection on the ſame i of Africa: | 


Connubia mille: 


— 2 


Sed numero languet Pietas. . But Love expires in Number. 


the Peace of Families is not ſo great in them, as among Chriſtians, And as for thoſe 
to be taken upon tryal, and if Men did not like them, leave them: I anſwer them, T 


as they were, to avoid greater Trouble. 


the ſame purpoſe Amm. Marcellinus (1. 23. c.12, ) ſpeaks of the Parthians, Their Affection grows 
unbounded Variety they make uſe of in their Pleaſures, ( d ) De Perit. Rel. Chriſt, Procop 


can haue Fifty Brides together, <vq are in uo fear of wanting Poſterity. Eutip. Androm, %, 177, Cc. 
2. 


Ne'er will I commend 


Able” eaniviow D H More Beds, more Wives than One; nor Children curs'd 
Oud" duprudnrgs Aug, With Double Mothers, Banes and Plagues of Life, 
Feu 1 eue Let each good Man poſſeſs his Single Bride, 

Avountl, 74 Ave. And check the Intruſion of a Rival Dame, 


Iſocrates Nicol. p. 39, 60. Edit. Pariſ. I cannot but grently condemn thoſe, wvho having entred upon a Married Stat: fo thi 
<vhole Life, negle# afterwards to ſtand to the Agreement; but giving a Looſe to their Pleaſures, | injure thoſe dear Partner, 
from whom they expect nothing but Kindneſs and Comfort, In other Bargains, they are wont to prattiſe Fuſtice and Him), 
and yet make no ſcruple to violate the Nuptial Contra#, which ought to be ſo much more firiftly obſerv'd than all other, aid 


Nam uxor contenta eſt, que bona eft, uno viro? A good Wife is contented with one Husband, 
ui minus Vir und uxore contentus ſiet ? And why ſhonld not an Husband with one Wife! 
Plutarch. de Prægept. Conjugal. They ſay, that à Cat, upon ſmelling certain Eſſences or Perfumes, is driven to Madne/, 
omen, ought not Men to abſtain from uſing ſuch Perfumes, rather than cauſe fo 
Alis fortunes ſon the ſake of a wworthleſs Pleaſure ? Why, the Diſhonefty of a Husband is as likely 4 Means to throw bis Wi 
Diftratiion, as the moſt offenſive Smell could be: And conſequently, it is moſt unjuſt, on the account of an idle Satisjatiion, 
bring ſo grievous Affliction on an innocent Perſon ; and not rather to preſerve the Nuptial-Bed uncommunicate and unſtus 


10 taught. 
(4) Saluſt's Words are; Ham antia Fugurtbæ filia Boccho mupſerat. Verum ea meceſſitudo apud Numidas 
levis ducitur, quia ſinguli pro opibuts, quiſque quam plurimas uxores, denas alii, plures alii babent, ſed Reges ec a 


en % fy ee. , divas Mes” Women are Fools : "tis own'd,; and by a Woman: 
Oe , f 751", dpuagrivry mos, But when Men take Advantage of the Fol 
| Tay augen abi]ev. wuritrm Than | Slight Home, and ſcout abroad for lawleſs Love ; 
A Tun Toy dvd eg, Y angry HIER ola. No wonder if the Dames return the Wrong 
li Kemal; ty Mu > J, A ft ] Seck out new Mates, and practiſe as they 


| | - Thouſand N uptial Bands they went, mY 
Non illis generis nexus, non pig nora cure ; Blood is no Union, nor their Race their Cats 


(6 ) We may here add the Refleftions of the famous Mr. Bayte; in his News- Letters upon the 

bourg's Critical Hiſtory of Calviniſm. It is certain from the Experience of all Countreys, where Polyga 

hanterers that, w 

| at if this Liberty were hon the 

Husbands only, twould be nnjuſt ; and if it were granted to both Sides, the Husbands would be cate W 

would keep to theirfirſt Market, their Wife would got agree to it, and ſo they'd ſee themſelves ob) 

As a Servant never does his beſt but for two or three o 

it would be in the Service of new Husbands, who take Wives upon tryal. Women Would not 6 * 
Days in ſuch Tryals. This being fo, our Banterers would get 0 little by it, that they d find it the ſhorte 

way to keep to the Chriſtion Inſtiration, tho* there were no Command from God to'anthorile it. Lett, XI "WT 


(a) [/aiabIV. 1. (b) Genefſ. XXIX. 29. Deuter. XXI. 15. Eſther II. 17. Cant VI. 558. IN 


0 &rft Weeks, 


concern'd for your Children, ſay the Barbarians, who ave chain'd to the Neceſſity of a ſingle Bed : As for Us who, 
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Of Matrimony. 


tion of /ingle Marriage amongſt Chriſtians ; 
= Wife, en 2 8 on the Huſ- 
bind, may receive the equal Return of bis whole Heart 
ud Aﬀedtion : That the Family. Affairs may be carried 
„ with more Regularity under a. ſingle Miſtreſs ; and 
ehat many Mothers may not create Feuds and Qu arreli 
amongſt the Children. To which we may add, that 
Itter the ſufficient Multiplication of Mankind, 
Polygamy ought, amonglt all Nations of tolerable 
Civility, to be reſtrain d on this politick Account, 
chat by too great a Number of Children the no- 
bier Family mult in time be reduced to Poverty, 
the meaner to Beggary, and the Stare oppreſſed 
wich an idle Swarm of baſer Populacy ;- which 
it not vented and thrown off, (as it cannot al- 
W ways be) will at length overturn all Order and 
W Government, and fink the Common- wealth un- 
© der its own Weight (4). We are told that the 
l, themſelves, in the Point of Marriage, do 
not now take the ſame Liberty as they formerly 
Wusd, and as their Law allows: The Cauſe of 
Wwhich Alteration is not, perhaps, ſo much the 
Increaſe of beftial Luft amongſt them, as their 
W 1xperiences of the. Inconveniencies and Miſ- 
W chicfs attending Polygamy, - 

XX, Another Controverſy, no leſs warmly 
manag'd is, whether Matrimony, by the Law of 
Nature, be a Society, or Partnerſhip, capable of 
being diſſolv'd, and conſequently, whether Di- 
W-orces be, by che ſame Law, allowable ? And 
Where we ſhall take the ſame Courſe as before, to 
lay down the Streſs of what both Parties urge up- 
on the Point, leaving the conſiderate Reader to 
aſs Judgment for himſelf. Firſt of all, it is ta- 


len for granted, that according to the common 
11, Nature of Covenants, one Party cannot recede, 
$4 unleſs the other. hath eicher broken the Agree- 
4 


ment, or elſe yielded his Conſent to this Releaſe. 


_ 


It will therefore be repugnant to the Law of Na- 
ture for either of the married Couple to depart 
from the other unconſenting, only for the Im- 
provement of Condition, or Satisfaction of Hu- 
mour, without being able to alledge any Breach 
of the matrimonial Pact on the other's fide. Nor, 
can the (r) Indulgence of the Reman Law ( 6 ), 
in ſome Caſes of Partnerſhip, be brought to ju- 
ſtify a Deſertion of this kind. For, beides that, 
the relinquiſh'd Party is moſt certaialy enda- 
mag d (2); an Union enter'd into upon account 
of Gain, may much moce ealily admit of Sepa- 
ration, than this moſt {tri and ſacred Tie be- 
tween Man and Wife. For, in Marriage, the 
Parties acquire a Right over the Bodies of each 
other, which ought not, on either ſide, to be ta- 
ken from them againſt their Will. And indeed, 
tho' there ſhould be a mutual Conſent of the Par- 
ties, yet it would be both indecent and unſafe to 
allow the diſſolving of Marriage, without (3) 
very weiglity Caule : In as much as this Liberty 
of frequent Divorces mult exceedingly ſhock che 
Strength, and Credit of Families; and the Grace 
and good Order { 4) of the whole Common- 
wealth (c). And the ſame Reaſon will hold in 
Eſpouſals, which although no farther Progreſs 
hath been made in order to their Conſummation, 
yet ought not to be broken off by the Act and 
Motion of the Parties contracted, unleſs ſome 
extraordinary Occaſion fall our; or ſome of 
choſe Conditions are found defective, on the ſup- 
poſal of which the Validity of the Covenant de- 
pendeth ( 4 ). Dionyſius Halicarnaſſeus exceed. 
ingly commends the Inſtitution of Romulus, by 
which he order'd one ſort of Marriage ( 5), 
ſolemniz'd with the greateſt Ceremony, to be 
incapable of Divorces. Ti Law ( ſays the Hi- 
ſtorian ). engaged the Wives ( 6 ) ( who bad no Re- 


= 


Mr. Barbeyrac's NOTES on Chap. 1. 6 20. 


( 1 ) The Words are, Sed etſi convenit, ud intra certum tempus ſocletate abeatur, & ante tempus renuncletur, po teſt ra- 


— 


ST" 17 1 


reat tionem hybere renuntiatio, | nd 1 
th i ( 2 ) They ſuppoſe-on the contrary, that he that withdraws, doth it either becauſe the other Party hath broken ſome 
1 Condition, to which he was obliged by the Contract; or becauſe he hath ſuffered ſome Wrong. Nec tenebitur pro ſocio, 
ſtan 


cius fit ut non expedzat eum pati? Digeſt, ibid. 
ly to have Children, but to bring em up. Now a 
liderable time befote a Child wh 


We ſee, that by the admirable Wiſdom, of the 
fon, Among the 


qut ideo renunciavit,, quia conditio queadam, 56 ſocietas erat coita, ei non preſtatur; aut quid ſi ita injurioſus & damnoſus ſo- 
151 


( 3 ) The very Nature and End of that Society proves, that it ought to continue a long time ; for we marry not on- 
t oman is capab ＋ 
is born, is able to provide for its Needs; 
her till her Children are grown up, and of Age to ſubſiſt, either of themſelyes, or with ſuch Goods as he gives them. 
cator; this Rule is cortſtant] y obſery'd 
| Beafts, which feed on Graſs and Herbs, the Society of the Male and Female remains no longer than the 
time of Copulation; becauſe the Milk of the Dam is ſufficient to nouriſh the Young, till they can feed upon the ſame 
Herbs, But as to Lians, and other Beaſts of Prey; Tering the Dam is not able to provide for her young Ones, the Male 


of rn and uſually finds herſelf ig a con- 
o that the Husband ought to remain with 


y the Creatures deſtitute of R ca 


— allo hunts for them. We may obſerve the ſame thingrin all Birds, unlefs it be tame Fowl, who live in ſuch Places as 
by afford them plenty of Food. But tho! the Conjugal Union of the Husband and Wife continues longer than that of other 
„ Creatures, yet there is nothing in that Union (as I think ) that can require them to remain together all their Lives, af- 
5114 ter they have brought up their Children, and put them into 2 wa Wag: That depends, as all other voluntary En- 
21, 941 FoRements do, upon the Contract of Marriage, unleſs they live in ſuch a State where the poſitive Laws command, that 
1 that Contract ſhould be for Life. This is taken out of Mr. Lock 's Treatiſe of Government, Part II. Cap. vii. $ 2, Cc. 
"4. tha See lf Alpernoon Sidney“ Diſcourſe of Government, Chap. TI. Sc&, IV, in fin... 

(4) This would produce many Adulteries ; for a Man, who in his, ger, ot ſome other Paſhon, hath put away his 
Wife tor a ſmall Can e, may be reconcil'd to her, when the is married to another, and the Familiarity he has had with 


Thi f er, may eaſily afford him a means to maintain the * 8 tion in private. Beſides, were the Women left thus 
8 15 | | 
0 


to the Humour and Inconſtancy of Men, wl & Chil | when (ſee thei . 5 
g y © , what mu ild ren ole, when they fee their Mothers expell'd for no Cauſe 
reeks, or for Trifles? And how can the have any Reſpect afterward e them from e i have * their Beings? : 
your * 5 ) The Ceremony was dd. Omforection betauſe the _ Couple, after,a ſolemn Sacrifice had been ofter'd 
and de the Pontiff, who had join'd them with a Set Form of Words, eat of & 


the $a cr; e ſame Barley-Cake which had bcen uſed in 
2 See Lipſius, on Tacit. Annal. Lib. IV. Chap. XVI. 3 | f | | 
> * Halicarnaſſeus's Greek is; Od d vbu@ mts 1 puvaings nd yugos mis v. os widtuian i αα⁰—- 
np IT. os dra Thy 5% a C d- &my, 4 Ths regs, os Eva yxgis Vara payers agua, T Yuvands KR- 
pries > | | | | 
( a 


cafio 3 It is a moſt barbarous Way which the People of Angola in Aſrick aſe, to get rid of their yaſt Stock of Men, oc- 

1.1 0 by Polygamy, when they ſell their ſuperfluons Numbers to the Americans for Slaves. (6) Digeſt. Lib. 17. t. 2. 

+ pro Secis. (c)] Vid. Val. Max. I. . c. 9. 1. 2. (4 Add. Gell, I. 4. c. 4. 7 
ug*2 
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„ge, not bing to truſt to in Caſe of a Rupture) to yield 
"ey 3 the Temper of their Husbands : 
And it obliged the Husbands, on the other ſide, to uſe 
their Wives as a neceſſary Poſſeſſion, which they could 
vet, on any account, throw up, or deſert. And one 
may reckon among the chief Cauſes of the De- 
cay and Corruption of the Roman State, their too 
frequent Practice of Divorces, either upon ſo 
{light Pretences, or upon none at all (4). Am- 
mianus Marcellinus reports of the Saracens what 
ſeems very agreeable to their barbarous Cuſtoms. 
They bire Mues, ſays he (6), to ſerve a preſent 
Turn: And to make ſome Shew and Semblance of Ma- 
trimony, the Woman preſents her Mock- Husband with 
@ Spear and a Tent ; at the fix'd Day, ſhe may, if ſhe 

leaſeth, break up and ſeek a new Mate. Varenius (c) 

nforms us, that the Duteb, now and then, con- 
tract this kind of Marriage in Japan; having 
liberty to releaſe themſelves at their leaving the 

Ifand The like is practis d in many other Parts 


of the Indies, and the Kingdom of Perſia Cd). 


How vile doth the Roman Liberty appear in Ja- 
venal (e)? 


Cur deſiderio Bibulæ Sertorius ardet? 

Si verum excutias ; faties, non uxor, amatur. 
Tres rugæ ſubeant, & ſe cutis arida laxet, 
Fiant 3 curi dentes, oculique minores ; 

Collige ſarcinulas, dicet libertus ; & exi ; 
Jam gravis es nobis, & ſæpe emungeris ; exi 
Ocins, & propera ; ſicco venit altera naſo. 


Theſe Truths with his Example you diſprove, 
Who with his Wife is monſtrouſly in love: 
But know him better: For I heard him ſwear, 
"Tis not that ſhe's his Wife, but that ſhe's fair, 
Let her buc have three Wrinkles in her Face, 
Let her Eyes leſſen, and her Skin unbrace; 
Soon you will hear the ſaucy Steward ſay, 
Pack up, with all your Trinkets, and away ; 
You grow offenſive both at Bed and Board ; 
Your Betters muſt be had to pleaſe my Lord. 


Mr. Dryden. 


For really, as Claudian (F) obſerves, 


Fxmina cum ſenuit, retinet connubia partu; 
Uxoriſque decus matris reverentia penſat. 


A Matron for her fruitful Bed we praiſe: 
And the Wife's Charms the Mother's Awe repays. 


And how ſcandalous was that Law of Charondas, we may obtain Children, but that we obtain ſuc 
mention'd by Diodorus Siculus (g), giving Li- as ſhall indeed be our own. 


Voluntary and obſtinate( 5 ) Unkindneſs, 00 


berty to Husband, or Wife, after a Divorce 0 
chuſe a new Partner, provided they did not Pit 
on 2 younger than the former ? IF 

Beſides all this, co put away a Wife look; jy; 
nous in the Eyes of all the World, and on 
the Woman with fo much Reproach, hy ; 
would appear moſt Bafe and Unworthy to pn 
ceed in ſo ſevere a manner, ' unleſs upon ſq, 
extraordinary Grounds and Provocation. n 
this may extend it ſelf as well to the Buſineſ, q 
Contracts, as of the more ſolemn and perky 
Marriage. Thus when Radigis, in Procopius i 
having eſpouſed the celebrated Brittia, broke of 
the Match without being able to alledge x 
Crime on her ſide. The Hiſtorian tells us, . 
unable to bear the Scandal, bent all ber Thought: a 
Reſolutions on Revenge. For Modeſty and Chaſtity a 
ſo highly prix d, and ſo nicely — by theſe Bath 


rians, that a Woman turn d off and deſerted, ni 
fallibly loſeth ber Reputation, though ber Virtue b: tie 
ally ſafe and unſtaind. It was a wiſe and ration WF Un 
Choice, when the Daughters of Pollio and 4% 
pa, © ſtanding for the Place of Governeſs on; Te { 
the Veſtal Virgins, the former Lady was preſe'l D vor 
© on this account; becauſe her Father and O ac 
© ther had liv'd in a long and peaceable Marrizg, 


DVETC( 
On th; 


without Separation; whereas Agrigps 
Jealouſs 


© other ſide, had filled his Family wit 
© and Diſſentions (9). 

XXI. We are further to examine, whether u 
may apply that to Matrimony, which holds go 
in all other Covenants, that in caſe the Heak 
and Conditions, eſpecially the chief of them, xx 
broken on either ſide, the injur'd Party hath the 
Power of receding from the Agreement, An 
here we may venture to take the Affitmatie 
Part, if che Queſtion be put concerning the Ne- 
ceſſary and Eſſential Terms of the Contract 
Thus the principal Deſign of Marriage is the 
procuring of Children, in order to the effeting 
which, it is requiſite, that there be the neatel 
and moft familiar Communication between Hu. 
band and Wife. And therefore if we regatl 
barely the Law of Nature, either Perſon mi 
quit and renounce the Relation, in caſe the & 
ther prove guilty of baſe ( x ) Deſertion, ot 


the Affair of the Bed. This laſt Omiſſion woul 
bear an Action of Law amongft the Ancient 
Jews (4); and the Conjugal Debt as well 30 
thers might be recover d by Proceſs in open Coun 

Again, the Intent of Marriage is not only ti! 


Add. 4 


N On this account In Hie, 


— 


(9) Pub. Syrus's Latin is, v. 252, 425. 


— a 


Habent locum maledicti crebræ nuptia, 


Mulier, que multis nubit, multis now placet. 
Many Marriages are next to many Curſes. A Woman that marries often, diſpleaſeth often. 


Mr. Barbeyracs NOTES on Chap. 1. S. 21. 


arriage, upon this account, 1 Cor. VII. 15. If an Unbeliever { either ? Mano 


() St Paul allows a Diſſolution of M 
Wife of a Chriſtian ) departs, let him de 


art; a Brother, or a Siſter, is not under an Obligation in ſuch a aſe; i. C. l 


Tacit, Ann. XI. e. $6- ſbi pa 


is not ſo bonnd to him, as either to recall him, or live without marrying. 


f f 4 5 2. 
( a ) Senec. de Benef. I. 3. c. 16. Who is now a ſbam' d of breaking the Nuptial Union, cuben fo many Ladies ef Emp yer 
and Puality reckon their Tears, not by the Number of Conſuls, but of 22 4 <a ai 2 * 2 ner of ma [ 


marry in hopes of being divorc'd ? 
Perrus de Valle [tin. P,z, Ep.17. 
(g) L. 12. c. 18. p. 83. Ed. Rbodom. 
p. 89. Arxiſtot. Oecon. Lib. I. c. 4. 


(b) L. 1 


9. E. 3 


2 


(e) Sat. 6. v. 142, Ec. 
Ch) Hiſt. Goth, I. 4. 


| Diog. Laert, in Pythag. La8ant, I. 5. c. 23. Gratian, Cauſ. 3; Queſt 5- © bl. 2 | 
k) Vid. Selden. de Uxore Hebraica, I. 3. c. 6, 7. 1 Efays, L. 4 " Ge - 1 5 6 ouk. $ Qu oy 


4 
wg, 7 


c. : engt 

(e) Fapon. c. 13. d) Olear. {tin Perf. I. 5 * b 
(f) In * v. 5 = Add. Martial. 1770, 4% 8. * 
(i) Vi. Plutarch. Amator p. 169 ; ebe, 
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chat the 


lick State. ( Antiqe. ILL 10. ) 


de firſt laden to his Deſire. 


Phat, 


jy 

FL Rubicus eft nimium quem lædit adultera Conjux 
N ek A nos ford urbis babet (4). : 
Mm 

* ile that won't lend his Bed's a ſtingy Clown, 
D 


Uapractis'd in the Freedom of the Town. 


Power, than to enſnare or betray it by 


an 

the WV iſe, but the latter to the Husband (c). 

And It appears then, that the Reaſon why Adultery 
tive nd wilful Deſertion, are accounted ſufficient Cau- 
Ne- 

ra, 


| « ſays Foſephus, Moſes abſolutely forbad Adultery; mnoniſts urge to the contrary. 
„ chinking it would be every way more happy, 
Husband ſhould keep the Poſſeſſion of 
We his Bed ſecure and undiſturbed , and that the 
production of genuine Iſſue would be alike ad- mer Marriage to have been originally null and 
vantageous to private Families, and to the pub- 


Indeed thoſe grave 
Profeſſors, when they are to gratify a Friend in 
this Point, do not ſcruple to find out a way of 
eluding their own Decrees, by declaring the for- 


void ; an Evaſion which they can ground on ma- 
ny plauſible Scruples. 


Nay, and after this End hath been provided But altho' Marriage be chiefly enter'd into up- 
or, every honeft Man is willing to keep his Bed efig | 
o bimſelf, and doth not think it either decent or bare Inability of either Party ( otherwiſe fit for 
ifs. to take Paſſengers a board, tho' the Veſſel 
Very few Husbands doth not ſeem a ſufficient Ground of Separation; 
re ſo high Notions of - Courtlineſs and Com- 
Plaiſance, as to be concern d at Ovid's Cenſure, 


on the Deſign and Hopes of Children, yet the 


a Conjugal State) towards promoting this End, 
in as much as it is a thing ſurpaſſing all humane 
Power to beftow the Blefling of Increaſe. Yet 
Carvilins Raga, the fiiſt Man of the Romans, that 
put away his Wife, (523 Years after the building 
of the City) is reported to have taken his prin- 
cipal Motive from the Oath, which the Cenſors 
required of ä Man, in this Form, 
Se babere Uxorem liberorum quærendorum cauſa ; That 
he engaged in that Condition on the account of Iſſue (4). 

XXII. But the chief Point of the Controver- 


It is therefore to be eſteem'd a juſt Cauſe of ſy on this Head is ſtill behind, and may be thus 
WDivorce, if a Wife voluntarily expoſe her Honour 
Wo another Man. As on the other ſide, if ſhe be contracting Marriage, the Wife conſents to a 
pwercome by the Uſurper, in the way of Force conſtant Cohabitation with the Husband, pro- 
ind Violence, we can on no Pretence call her miſing, according to her beſt Strength, to afliſt 
ittue in Queſtion (h). And tho it be com- 
only reckon'd a more heinous Crime, to aſ- verſe, as with the Participation of Buſineſs and 
ault her Chaſtity thus, by main _— and 

lattery 
ind Charms (2); yet the Truth is, the former of the Family. In requital for which, the Huſ- 
ndeed offers the more grievous Injury to the band, on the other ſide, is obliged (1) to 


ated. According to the true regular way of 


and comfort him, as well with Sweetnels of Con- 


Cares ; and engaging farther to be guided and 
directed by him, as the Lord and Governour 


protect and defend his Wife, to treat her with 
Honeſty and Civility, and to pay her many o- 
ther friendly Regards of the ſame kind. Now 


es of Divorce, doth not ariſe from any particular the Queſtion is, whether the fignal and enor- 
politive Law of God, (as if theſe two Excep- mous Violation of theſe inferior Duties gives a 
ions were added to that Ordinance which makes 
he Bond of Marriage perpetual, } but from the if we regard barely the Law of Nature, ma- 
ommon Nature of Covenants, which is ſuch, ny venture to hold the Affirmative. 
hat when one Party hath broken the Agreement, a Father hath the Power of diſcarding an un- 
the other is no longer oblig'd to keep it. And the dutiful Son, who, at leaſt in natural Conſidera- 
Force of theſe Cauſes is ſo extenſive, as to juſtify 
the injur'd Perſon, not only in refuſing to coha- 
bit with the perfidious Wretch, but likewiſe in 
paſſing to a ſecond Marriage; whatever the Ca- Manners are intolerable (29, and her Amend- 


full and fair Reaſon for a Divorce. And here, 


For ſince 


tion, ſeems more nearly related to him than a 
Wife; why may nor he baniſh his Wife, as a 
Rebellious Member of the Family, when her 


——_—. S 8 


you 

cient 

45 0 (2) Amor. 3. & 4. v. 31, 38. Martial, L.6. Ep. go. 
daun, Maæc hum Gellia non babet nifs unum, 

y thit Turpe eft hoc magis, uxor eft duorum, 


Add. Abr. Roger de Bramin. p. 1. c. 13. 


3. J. 1. ſ. 3. D. de Servo Corrupto. Lo inveig 
1 4. c. 3. Valer, Maxim. I. 2. c. 1. ſ. 4. 


e and perſwade is more than to force and compel. 


th * FY ä * —— 


One Spark ſerves honeſt Gellia at a time ; 
But her #wo Huibands are a fouler Crime. 


(b) Add. Yaler. Max: I. 6. c. 1. ſ. 2. extern. Liv. I. 38. e. 24. Nenophon 
In Hieron. p. 578. L. 48. t. 5. 1.13. ſ. 7. & 39. ** D. ad L. Juliam de Adult, 


Mlian. V. H. I. 12. c. 47. (e) L.11. 


(d)] Vid. Gel. 


Mr. Rarbeyrac's NO TES on Chap. 1. S. 21, 22. 


(2) 'Tis in this ſenſe the Law of the Digeſts is to be expounded : Perſnadere autem eſt plus quam compelli, atque cogi 
tht parere, As at (e ). 
ad C1) Thus Achilles, ic Homer. II. 9. v. 340, Oc. ſpeaks; 
j, e. be H ret Ne dug wes m 21990 m8 The Wiſe and Good will cheriſh and defend 


ArHαν; irt os mg «24s, g i Apfor, 


Tl a ee x) xindNlau. 


dugh 


The Partner of their Bed, their neareſt Friend, 


Their ſecond Self. 


ng, ahh ( 2 ) The Law of Theodoſius and Valentinian deſeryes to be recited here. They alled firſt, that the Marriage Bonds 
"WM. gor to be broken without good Reaſon, in conſideration of Children. The — * which they mention, and for 


0. Ep 4" 8 ich they allow the Uſe of that ſharp Remedy, but ſome times neceſſary, are thele ; If an Husband or Wife are convi- 


in Sol ed of Adulter „Aſſaſſinating, Poiſoning, or 


1. 90 iDourers of 


reaſon ; 
obbers; if an Husband has to do with a Whore in his Wife's fight; if a Woman goes to a Feaft with 


if they are Forgers of Wills, Sacrilegious, Thieves of any ſort, 


known Perſons, without the Knowledge and Conſent of het Husband, and if the lies abroad without very good _ 
x | men 


07 Matrimony. 


ment deſperate ? Eſpecially if we reflect on the 
Remark of Fulgentius, that a Wife, the nearer ſhe is 
join d to a Man by the Law, the more certainly ſhe 
proves to bim, either Honey, by the Sweetneſs of her 
Temper, or Poylon, by ber froward and malicious 
Diſpoſition ; being really, either a continual Comfort 
and Refuge, or a perpetual Plague and Torment. An 
boneſt Man, ſays old Simonides, can have nothing in 
this World better than a Good Wife, nothing worſe than 
a Bad one (4). On the other hand, in caſe the 
Husband treats the Wife with unreafonable Seve- 
rity, and denies her the Reſpect due to her Sex 
and her Relation, ſo as to ſhew himſelf, not ſo 
much a kind Partner, as a troubleſome and vexa- 
tious Enemy, it ſhould ſeem very equitable, that 
ſhe might be relieved by a Divorce (6 ). 
Another Scruple immediately atiſeth upon this, 
Whether it be allowable, by the Law of Nature, 
on the account of Intolerable Manners, or of 
Barbarous Treatment, entirely to diſſolve the 
matrimonial Bond? or, Whether the other Con- 
jugal Duties, as the Propagation of Race, &c. 
may not ſtill be continu'd, tho the cohabiting 
in the ſame Family be broken off? In as much as 
the former Covenant bearing a regard to Chil- 
dren, ſeems to be Eſſential to Matrimony, the 
latter only Additional, Thus much then is cer- 
tain, that ſeveral Pacts may be made between the 
ſaid Parties, under this Condition, That in caſe 
one of them ſhould be violated, the others ſhall 
nevertheleſs ſtand Good. Nay, one and the ſame 
Pact may be divided into many Heads, and Pro- 
viſion may be made, that although one of the 
Heads be tranſgreſs'd, yet the Parties ſhall pro- 
cced in performing the reſt. If the Marriage 
was contracted under ſuch a Form, it ſeems rea- 
ſonable, that the Wife, although ſhe hath by her 
unpeaceable Carriage forfeited her Title to a 
continual Cohabitation, Io may ſtill lie under 
the Force of that part of the Covenant, which 
obligeth her to conſult Succeſſion. But, becauſe 
it is by no means probable, that ſhe, who is un- 
fit for the firit of theſe Privileges and Duties, 


a. m—_ 


— — 


Mr. Parbeyrac's NOTES on Chap. 1. S. 22. 

lons, or is preſent at Plays at her pleaſure ; if an Husband lays Snares for his Wite's Life, or ſhe for his; if an Husband 
beats his Wife, The Words of the Law are Solutionem Matrimonii difficiliorem debere eſſe favor imperat liberorun. Car. 
on autem Repudii hac celeberrimd Lege apertius fignamus. Sicut enim ſine juſta cauſa diſſolvi matrimonia juſto * 

emus, ita adversa neceſſitate preſſum, vel preſſam, quamvis infauſto, attamen neceſſario auxilio cupimus liberari : & qua oe 
tur maritum ſuum adulterum, aut homicidam, aut veneficum, ant certs contra noſtrum imperium aliquid molientem, vel 
ſitatis crimine condemnatum invenerit. ſi ſepulc hrorum iſſolutorem, 55 ſacris ædibus aliquid ſubtrabentem, 6 latroxem, vel lu 
tronum ſuſceptorem, vel abatorem wel plagiarium, vel ad contemptum ſui, domiſve ſue, ipsa * ago, cum impudicts me 
lieribus ( quod maximè etiam Caftas exaſperat ) ccm ineuntem, ſi ſuæ vitæ weneno, aut gladi 
diantem, ſi ſe verberibus ( que ingenuis aliena ſunt ) adficientem probaverit. Tunc repudii auxilio uti neceſſario permittini 
libertatem, & cauſas difſidii Legibus com probare. Vir quoque pari fine claudetur 


adulteram, &c 


Leg. VIII. 


(a) V. Fulgent, Mythol. lib. 1. Simoniden inter Poet. Lyric. Edit. E. Steph. p. 227, Enmvripid. Oreſt. v. 62% Ofc 


| *, e aut extrantorum virorum, ſe ignorante, convivium adpetentem, aut ipſo invito, ſine juſta, & 
cauſa foris ſcilicet pernoftantem, vel Circenſibus, vel theatralibus ludis, vel azenarum ſpeAaculis in iꝑſis locis, 
adſolent celebrari, ſe prohibente, gaudentem, &c. Cod, Lib. V. Tit. XVII. 


Book V 


ſhould with any Convenience be admitted 
other; that a Man ſhould deſire Iſſue by the fams 
Woman, whom he is conſtrain'd to hate: and 
not rather entertain an abſolute Averſion to the 
Body, which lodgeth ſo froward a Gueſt : [+ i 
the common and regular Practice for the Parties 
to contract, by one and the ſame Agreement, 


tO the 


* AY 2 We 
for their living together, and for their mutti whate 
Care of Poſterity : And thus the two Condition i Comn 
are, in ſo cloſe a manner, united and interws. Mie C 
ven one with the other, that in caſe either be Nia i 
broke, both naturally fall aſunder. It is therefor 2 
contrary to the Law of Nature, that the Reaſon he pri 
before alleg'd ſhould cauſe a Separation from Bey Ried P 
and Board, and yet continue ſome part of th Mffers 
Marriage Obligation, ſo as to hinder the Paris; i&-.ceed 
from diſpoling of themſelves another way, Un. . . 


leſs ſuch a Separation be enjoin'd, only for a time, 
as a Puniſhment to obſtinate Perverſeneſs, and u 
try, Whether there is any probability of Reform. 
ing. For it is abſurd to ſay, that the Tie of: 
Covenant remains in force, whilſt no part of th 
Debt, ariling from that Covenant can, or ought 
be diſcharg d. And tho' we ſhould acknowledg, 
that the Party, who gave Occaſion to this Mil. 
chief, is juſtly enough puniſh'd, yer the innocen 
Party is in the mean-while injured, ſuffering thy 
for the Fault of another, and being oblig to lin 
in a State of Celibacy, probably inconvenient 
perhaps intolerable. 

Thus far then, in the Conſideration of Ntwd 
Law, the Man and the Woman are upon the ſame 
Ground. And for this Reaſon Plutarch (e) als 
that Order of Remulus, eder, very hard and ſt 
vere, Which forbad a Woman to deſert and turn 
oft her Husband, yet gave the Husband leareto 
diſcard his Wife, either upon her poiſoning the Chi 
dren, counterfeiting the Keys, or committing Adil 
tery (d). Amongſt the Athenians we find eicher 
Party might upon ſufficient Cauſe, ſeparate (e) 
from the other: Though they diſtinguiſh theſe 
two kind of Divorces by different Names. Ft 
a Man to put away his Wife was term'd Tmyme; 


a hh Le ee riod = 


utero 
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hough 
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limite 


o, aut alii ſimili modo in 


nec ullo modo expellat Fugalem, rj 
probatis 


in quibus bu 
De Repudiis & Fudicio de meribul ſublati 


Bleſt is the Man, and ſweetly runs his Life, 
Where ſmiling Fortune tics the Nuptial Band ; 
But he whom inauſpicious Hymen joins, 
Wretched abroad muſt prove and curs'd at home, 


(b) Add. L. Tbeod. lib. 5. t. 17. I. 8. C. de Repud, In the Life of Mr. Dacier 
pon the Place, (d) Euripid. 2 v. 672, PR ein the Lite of Rem. p. 89. See 


Whether the Man from a Diſloyal Dame, 

Or the Chaſt Dame from an Injurious Man 

Suffers Reproach ; each finds a juſt Relief. 

Him his own Strength can 1 - and Her 
Parents and Friends combin'd protett from Wrong, 


(e) Potter. Archeol. Græc. lib. 4. c. 12, 2 


ren, ? 
"liar 
ina, |} 
e reck, 
Wig ; 
> ) Vid 


a VI. 


5 Note 


/ at. *. 


© o 
4 RCTs — — 


Of Matrimony.” 


Chap. I: 


for a Woman to quit her Husband, was ede. 
Tue Reaſon of this Variation in Terms is mani- 
fest; che Woman was receiv'd into the Man's Fa- 
| mily, and therefore ſhe could not properly, wn. 
Muren, ſend him away, move him out of the Houle, 
tho' ſhe might, Smaeanv, forſake bim, and retire 
to a place of Eaſe and Security, 

We have only this to obſerve farther, that upon 
Jnatever Reaſons Divorces are tolerated in a 
Wcommon-wealth, it is highly expedient, that 
the Cauſe be heard and approv d by the proper 
Magiſtrate ; and that a Point of ſo very great 
eight and moment be not lefc ro be decided by 
ne private Conſcience and Diſcretion of the mar- 
W.:-4 Pair. For, the Reaſon which Bodinus (a) 
ffers to the contrary, Becauſe this publick way of 
proceeding muſt neceſſarily impair the Credit and Cha- 
Safer of one of the Perſons, doth not ſeem to con- 
clude with any Force to the purpoſe (). 
XXIII. Wich regard to the Divine Law, either 
s Originally declar'd, or as renew'd by our Sa- 
jour, the Difficulty is much greater. This is e- 
ident, the Jews thought Divorces not only per- 
Niitted, but commanded, (in caſe the Wife diſ- 


PT "Oe 2 a 


de et eo ds os 


Deuteronomy. And farther, there is a place in 
Wil Judæm (c), which ſeems to imply, that 
Wrrenneſs was judg'd a ſufficient Cauſe for the like 
Peparation. Nor are we to doubt but that the 
hing was frequently practiſed in that Nation, al- 
hough their ſacred and profane Hiſtory, for 
nore than 700 Years, have recorded none, or 
ery few Inſtances of this kind. For it is not in- 
ed the Cuſtom to regiſter, in publick Annals, 
latters which are done according to general 
ſe, but ſuch only as appear fingular and extra- 
binary. In Iſaiah (d), and Feremiab (e), 
mongſt the many Ways of repreſenting and re- 
roving the People's Sins, we find Similitudes 
ken An a Divorce, as an Action very well un- 
erſtood by the Vulgar. Foſephws (f) takes No- 
ice of it, as a thing very unuſual, and differing 
om the ordinary Law and Practice, that Salome, 
Nife to Coſtobar, Prefect of Idumæa and Gaza, 
hould ſend a Bill of Divorce to her Husband ; 
hereas, (1) regulatly, it was not allowable 
vr the Woman to leave the Man, unleſs he put 


band der away: Excepting only one Cale, when the 
Ca- usband falſly reported, that his Wife did nor 
yn prove a Virgin at their firſt Familiarity ; here the 


Woman had her Choice, whether ſhe would ſtay, 
i depart ; andthe Husband, if ſhe choſe the for- 


s oblig'd to keep her (g). Foſephur (b) 
*. ports the ſame of Herodias, ; Ariſtobulus's Daugh- 
m, ri 


r, the Lady who was the Subject of St. Fobn 
% 7 5 Reproof (10. Tot 
btati — 


” PY 11 33 hed 


ieasd her Husband, ) by the 24th Chapter of , 


24.9 
But, that our Saviiurabloiuely took away this 
ancient Liberty of Divorce, is the Judgment of 
moſt-Divines ; grounded on Aattb. V. 32 XIX. 
8, 9, Ce. Mark X. 4,6, 12 Grotius (K) is of 
pinion, that it was, from the Beginning, moſt 
pleaſing to God, that the Bond of Marriage 
ſhould be perpetual ; but, whereas the Old-Co- 
venant-Men were not oblig'd to this Stricnels, 
our Saviour under the New Covenant, ratified b 
an expreſs Law what was before moſt Agreeable to 
the Divine Mill. Mr. Selden's Explication (I) of 
the ſame Places of Scripture is to this purpoſe : 
There were amongſt the Fews two Secs, the 
* Sammeans, and the Hilleliant, who maintain'd 
* contrary Notions on the Point before us. The 
former aſſerted, That a Man ought not to quit 
his Wife, unleſs upon ſome Diſcovery of Baſe- 
* neſs and Diſhoneſty ; The latter, That any Diſ- 
like taken of the Woman, was enough to juſti- 


© fy a Divorce. Our Saviour then, as an Arbi- 


* trator between the two diſputing Parties, de- 
* clares in Favour of the Sammeans; That it was 
not Lawful upon flight Pretences, to diſſolve an 
Union inſtituted by GO D himſelf; but only 

upon the commiſſion of foul and ſcandalous 
* Crimes, comprehended, according to the Ge- 
* nius of the Hebrew Language, under the gene- 
*ral Term of Fornication (m). He adds, that 
amongſt the moſt ancient Chriſtians, Adultery was 
not eſteem'd the only lawful Cauſe of Divorce: 
As appears from L.8. C. de Repudiis, enacted by 
the moſt Religious of all the Emperours. *Till 
by the Superſtition and the Corruption of the Pa- 
pal See, the Bond of Matrimony was declar'd In- 
diſſolvible during the Life of the Parties. Bux- 
torf (n) hath endeavour'd to make out, contra- 


ry to the Current of the Fewiſh Writers, that in 
the Words of Moſes, Deuteron. XXIV. 1, 2, 3, 4. 


this one Prohibition only is contain d, That 4 
* Man ſhall not receive again to bis Bed a Wife which 
be hath once put away: But that the Cuſtom itſelf, 
* of putting away Wives, is in that place, neither 
: proxy by Moſes, nor plainly condemn'd ; but 
left as it were indifferent. And, ſays he, the 
© Obſervation of our Saviour, that this Permiſ- 
* ſfion was given by Moſes, Becauſe of the Hardneſs 
* of their Hearts, ſufficiently makes it appear, that 


the Meſaicel Indulgence doth not amount to an 


* Approbation, but ſignifies only a bare Tolera- 


tion, or Connivance, exempting from Civil Pu- 


© niſhment Co). ; | 
XXIV. Mr. Jobn Milton (p), provoked, as it 
ſhould ſeem, by the Misfortune of bis own Fa- 
mily, hath, with great Pains, endeavour'd to 
make out, that, even by the Principles of the 
Chriſtian Religion, an intolerable Diſpeſition, a Diſ- 


— —_— 


\? ) De Repub, 1. 1. e. 3. 
den de F. N. & G. l. 1. 


* whole Paſhge runs thus; 
ren, they ds 


„ Note 
5 . But they who chuſe Women of known Barrenneſi, 
de reckon'd am 


1 Succeſſior, (d) Ch. 1. 
* a Phil, Jud. de Special, Leg. p. 789. D. Ed. Pariſ. 
EL (k)zL.2 e. 5. J. 9 

3 Sponſal. & Divort, 
305 32. 


Lait V. ( 0 


Mr. Rarbeyrac's NOTES on Chap. 1. $ 23. 
(1) See 1 Sam XXV. 46. and Mr. Le Clerc's Note upon it. 


( 1 ) De Uxore Ebrea, |. 


) Add the excellent Diſſertation of Grotius on this Point, on 
(p)] Ia his Book of the Doctrine and 1 7 Divorces, 


— 4 


(b) Add Plat. de LL. I. 11, p. 974. Ed. Wech. Charron de 1a Sageſſe, I. 1. c. 46. 0-12. 

(e De Leg Special. p. 782. B. Ed. Pariſ. Herodot. lib. 5. 
Men who take Wives, being uncertain of their Fruitfulneſs, if, finding them afterwards to be 
0,1 not diſmiſs them and force them to lead a ſeparate Life, are very excuſable ; in as much as being won 7 4 long 
lar ty and a Courſe of mutual Love, they cannot eaſily do Violence to thoſe Ae tions which are ſo deeply rootea i | 
8 ſeeking only, like Beaſts, to ſatisfy their Infiful inclinations, are 
5 of 7 ongft the moſt impious Offenders, as contradifting and oppoſing G O D Himſelf, who hath eftabliſh'd the 
9 uman 


p. 190. Ed H. Steph. 
n their 


Le.. 
Ch) Ant, Jud. L. 18. c. 7. 


C. 22, 


(f) Antiq. L. 15. c. 9. 
( i ) Matte. XIV. 
m) Vid. Val. Max. 1g. 
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arity, or Contrariety of Mind, is a ſufficient Reaſen 
2 nes Nay, thet Perſons, ſo unbappily pair d, 
are indeed under an Obligation to ſeparate. . We hope 
we ſhall not ſeem tedious, it we venture to run 
over his chief Arguments. In the firſt place, 
then, he lays down this Aſſertion to build upon; 
God, in the firſt Ordaining of Marriage, taught for 
what End he did it, in Words expreſly implying, the 
apt and chearful Converſ ation of Man with Woman, to 
comfort and refreſÞ him againſt the Evil. of ſolitary Life: 
not mentioning the Purpoſe of Generation till afterwards; 
as being but a ſecondary End in Dignity, though not in 
Neceſſity. Now this Bottom we take to be falſe. 
When God was pleas'd to give Man a Help meet 
for Him (4), and afterwards commanded the Pri- 
mitive Couple to increaſe and multiply ( b ), He 
did not hereby ordain two different Ends of Mar- 
riage ; but the latter Words ſeem deſign'd to de- 
ſcribe the chief Fruit ariſing ( through the Divine 
Benediction ) from the Mutual Aſſiſtance firſt men- 
tion'd. And indeed, if the bare Delight of Con- 
verſation had been the principal Intent of the 
Creator, what need was there of a Difference in 
Sex? For take away the Procreation of Oft-ſpring, 
together with the Pleaſures, which by the Ap- 
pointment of Nature, ſweeren and recommend 
it, and Men alone would have been more agreea- 
ble Companions, and more able Aſſiſtants to each 
other. And thus we ſee, that Boys and old Men, 
thoſe who have not felt the Paſſion of Love, and 
thoſe who are paſt ir, agree in preferring the 
Converſe of their own Sex, to all the Charms 
and all the Entertainments of the Fair. But 
Mr. Milton ſeems to dream of ſome more delicate 
and more refin'd Pleaſures; and frames the Idea 
of a Wife ſuitable only to the Genius of a Wiſe 
and Learned Husband : He would have her able 
to be the Companion of his Studies, or to refreſh 
him with her Wit, when he comes from ſeverec 
Meditations, to compoſe his Cares with ſweet 
Diſcourſe, and charm away a melancholy Fit, 
Whereas although there is no conſidering Man, 
who would not infinitely 3 the Pleaſure of 
the Mind, to the ſhort and empty Gratifications 
of Senſe: Let, it is ſo very difficult, to find a 
Woman of this Philoſophical and Elevated Tem- 
r, that there is ſcarce any Man Eminent for 
Wiſdom and Learning, who might not ſue for a 
Divorce, on this Pretence. And therefore, if 
there be any Perſon of ſo mortitied a Spirit, as 
ro think *the continuing of his Name and Race, 
ſo mgan and worthleſs a Deſign, and who feels 
no Pains, that the Fair only can cure, he ſhould 
on all Accounts be advis'd to lead a ſingle Life: 
For, tis no wonder, ifeColdneſs and Gravity 
prove ſo ill Companions for Charms and Beauty. 
Laſtly, whatever the Aſſertors of theſe Opinions 
pretend, 'tis impoſlible they ſhould give any o- 
ther Reaſon, why the Converſation of Women 
was rather inſtituted as a Help for us, than that 


2 


n 


of Men like our ſelves; except, that Natw, has 
wiſely fix d in the difference of Sex, {weete; f. 


Book v. 


gagements, and more peculiar Propenlion; | 
may then, on the whole Matter, be the (6, 
way not to endeavour the bringing this high as 
Platonical Strain of Notions into practice: 

conſidering the ordinary Temper and Capi 
of the Female Sex, ) to judge Hey a very co 


nient and proper Partner, who is able to ſuf; 1 
a Share in the Concern of Children, both a 5 
their Birth and Education, and in the Cz; i tic 
direting the Family; altho' ſhe be able to 1 me 
ford little Aſſiſtance in deep Speculations mn ML 
ſtudious Enquiries. Fuvenal's (1) Advice u U. 
ſomething in it beſides Satyr. as 


Non habeat matrona, tibi que juntt« reeumbi, 
Dicendi genus, ant curtum ſermone rotato 
Torqueat enthymema, nec hiſtorias ſciat omnes, 
Sed quædam ex libris, & non intelligat: Odi 
Hanc 4, que repetit volvitque . amm 
Ser vatd ſemper lege & ratione loquendi, 
Ignotoſque mibi tenet, antiquaria, verſus, 
Nec curanda viris Opicæ caſtigat amice 
Verba: Sol eciſmum liceat dixiſſe marito. 

Sat. 6. v. 488, 6 


O! what a Mid- night Curſe has he, whoſe t Seri 
Is peſter'd with a Mood-and-Figure-Bride! dill. 
Let mine, ye Gods! (if ſuch muſt be my F gare 
No Logick learn, nor Hiſtory tranſlate; bar. 
But rather be a quiet, humble Fool: diat 
I hate a Wife, to whom I go to School. "to d 
Who climbs the Grammar-tree, diſtindi lu Mat 
Where Noun, and Verb, and Participle gu be < 
Corres her Country-Neighbour, and abed, ef C 
For breaking Priſcian's, breaks her Husbands beg, wan 
Mr, Dyydn Miſc 

whic 

Strabo (e) reports of the Brachman, that . the 
never communicate their Philoſophy to their iu. the 1 
teaſt, if they prove wicked, they ſhould divulge | Law: 
— which ought to have been conceal * ay 
Profane ; or, if they happen to be good, they (nt man 
deſert their A Ang 4 FR the * — 7. Ma q 
ſure and Pain, of Life and Death, i no good void 
ple to fit a Perſon for a State of Subjeck in (s), now 
This Remark will hold good in general or C 
Mr. Milton's Arguments, that they prove juſt (C12. 
thing at all, in caſe it be apparent, that our muſt 
viour declar'd Adultery to be the only ſufhcy dens 
Cauſe of Divorce (e). To ſeem hard in ſa Hear 
particular Inſtance, is no Objection againſt t cauſe 
expreſs Words of a Law. Woe are not preſent will | 
for repealing thoſe Human Conftitutions, , op 
appearing Uſeful and Beneficial to the Comme = [ 
wealth in general, do yet turn to the Preju bi - hat 
of one, or two, private Perſons: Becauſe WH de 
ch tis urely 


are look'd upon as Inconveniencies 
poſſible to avoid. 


— 


Mr. Barbeyracs NOTES on Chap. 1. 5. 2 i 
venal there pleaſantly laughs at the Learned Women of his time, who fall pretended to Arts and SC 
or the Defects of that ſmall Number of Women, who are, or might be truly knowing. 


(1) 


(a) Geneſ. II. 18. 
Hippol. Coron. v. 640, 641. 


(b) Bid. I. 28. 


: Protect me Heaven. 
( e ) Vid, lib, 3. C. 11. . 21. 


(e ) L. 15. p. 490. Ed. Gen, Caſaub. 


From 2 Woman wiſe above her Meaſure 
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Chap. I. 
The only Point he gains is this, chat il che 
Saying of (Hit will bear another Interpretation, 
it ſhould ſeem more agreeable to the Goſpei-Cle- 
mency and Goodneſs, to follow a milder Senſe, 
than that which is at preſent receiv'd. The 
whole Strength of his Reaſons may be thus re- 
preſented in ſhore. “ Incorrigible Diſparity of 
Mind, or Stubbornneſs of Temper, rendering 
„ Woman unfit to live ia Society with ſuch a 
© particular Man and hindering the chief Bene- 
lc of Matrimony, mutual Help and Refreſh- 
© ment, is a much weightier Cauſe of Divorce, 
W (han any Natural Defect, any Diſtemper, any 
We Uncleanneſs of Body, which yet were allow'd 
© a5 lawſul Pleas by the Jewiſh Diſpenſation ( @ ). 
No Partnerſhip can ob/ige Perlons concern d, in 
. Contradiction either to the chief End of its In- 
„ ſticution, or to the Intentions and Hopes of 
© both, or of either Member. Now it was the 
& Dciign of the wiſe Creator, not to give Man 
a Domeſtick Torment, but a kind Help to join 
W with him, not only in the bringing of Children 
into the World, but in the Education of them, 
and in che whole Buſineſs of Life; which End 
W incolcavic Sowrenelſs of Temper doth plainly 
pervert and deſtroy, It looks abſurd and unrea- 
W* {onablc, that the Canon- Law ſhould without 
F Scruple declare Imporency a ſufficient Cauſe of, 
e diſſolving Matrimony, and yet allow no Re- 
gard to the Manners and Diſpoſitions of the 
© Parties: eſpecially ſince the former may imme- 
© diately be diſcover'd ; whereas tis uſual craftily 
to diſguiſe and conceal the latter, till the poor 
Man runs ignorantly into the Snare, whence 
he can never be releas'd. Ir is againſt the Law 
of Charity; nay, it is moſt barbarous and inhu- 
man to confine and chain down a Man to ſuch 
t Miſeries as are not to end 'till his Death; and 
which would admit of an eaſy Cure, did not 
the Severicy of this poſitive Ordinance ſtand in 
the way: in as much as God Almighty, in his 
Laws and Commands, ſeems to have mercifully 
accommodated himſelf to the Infirmity of hu- 
* man Nature, The Holy Scriptures preſcribe 
© Matrimony, among other Reaſons, for the a- 
voiding of Temptations to Incontinence. But 
© now the Man who can find in Marriage no Reſt 
or Comfort to his Mind, who is perpetually 
teiz d and diſturb'd, by an untoward Partner, 
* muſt needs be aſſaulted wich ſtronger Tempta- 
tions, than if he liv'd in Celibacy. For his 
Heart will be ever full of Diſcontent ; and be 
cauſe his Wife is ſo unpleaſing an Object, he 
will ſeek to beſtow his Love and himſelt elſe- 
where. Maimonides, amongſt the Reaſons of 
the Law about Divorce, aſſigns this for one, 


4 - * 3 — 


oſt t 


Families might, by this means, be the more 
* lurely preſerv'd (b). Which Reaſon affecting 
Chriſtians as much as Fews, it cannot ſeem pro- 


That the Peace and Tranquillity of particular 
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* bable that GOD deln d to lay a heavier Yoak 

on the former than on the latter (e. We are 

* commanded in Holy Scripture ro remove from 

© us all Obſtacles of Piety: Amongit the chief 
* of which we may fairly reckon the Frowatd— 

* neſs of an incorrigible and inleparable Compa- 
nion. It is repugnant to Nature, that two 

* Minds directly oppoſite, and admitting of no 

Ppoſſibility of Union, ſhould be tied together in 
© a Bond never to be broken. The © hriitian Em— 

© perours (4) have declar'd it as their Judgment, 
that the Plotting of either Party againſt the Life 
© of the other, is a good Reaſon of Divorce: and 
© how many Men's Lives have been unhappily 
* ſhortned by theſe continual Griefs and Diſcom- 
* forts? Marriage is a Society: But human Socterjes, 
* inaſmuch as they are held rogether in a Moral 
* Bond, conſiſt rather in the Union of Souls than 
© of Bodies. Should we ſay otherwiſe of Mar- 
* riage, we ſhould degrade it below the coupling 
* of Beaſts, in which we frequently obſerve ſome 
* fort of Affection and Good-will in the Mares to 
© each other, When, therefore, the Soul doth 
not find in Matrimony that ſweet Agreement 
© Which it ſought, ſoill-match'd a Pair live rather 
in the Miſery and Hardſhip of a Priſon, than 
in the Comfort of Society. Solemn Oaths, if 
* either in themſelves improper, or tending to the 
* Prejudice of a Third Party, are capable of a 
* Diſpenſation ; and hath not the Marriage-Co- 
* venant a good Right to the ſame Favour? Nor 
will it ſignify any thing to anſwer here, that 
* unhappy Matches are laid on Men by Divine 
Providence, for the Tryal and Exercife of their 
* Patience, For Diſeaſes and other Calamities 
* are moſt certainly ſent from Heaven; and yet 
* the Application of human Remedies was never 
forbidden in ſuch Caſes. | 

After this, he holds a long Diſpute, concerning 
the Permiſſion of Divorce among the Fe. For, 
* ſays he, if it be in the Nature of the Fact Adul- 
* zery for either Party, after a Divorce, to marr 
again, it follows that Meſes eſtabliſh'd Adultery 
* by a folemn Law. But to imagin this of Inſti- 
© tutions Which had God for their Author, would 
not only be abſurd, but moſt profane and im- 
© pious, 

He likewiſe reprehends thoſe Authors who af- 
firm, that the Fews had not a Law of Divorce but 
rather a Diſpenſation. A Diſpenſation, he obſerves, 
* is of two Kinds, either properly ſo called or im- 
properly. Ihe latter is rather a particular and 
* exCeptive Law, ablolving and diſengaging from 
da more general Command, for ſome juit and 
* reaſonable Cauſe : as that mention'd Nmb. IX. G, 
c. and Deut. XXV. v. 5. and that in Leviticus, 
* of marrying the Brother's Wife, upon his De- 
* ceaſe without Iſſue. A Diſpenſation, properly 
* ſo called, obtains only in particular Caſes 1arcs 
© ly happening, and therefore not ſpecified in 


1 


( a ) Deuteron, XXIV. 1. 
Cy than the Divi; 


c) Varenius Deu. 

. & ef: ript, Japon. cap. 2. reports of the 
ont fill keep i ] 6 a 7 P 
ben apply f 
nd p.eaſe k 
Wl make 


) ert 


Ji) recover themſelpes in heir Aﬀes towns. 


— 
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( b ) So Bodinus, De Repub. I. 1. c. 3. affirms, Newer was any Law more juft and 
e Ordinance of Divorces, either to curb the Pride of Women, or to reſtrain the Anger and Violence of Men, 
Faponeſe, Divorces ave Ugry frequent in this Nation, though the nobley 
Keep: rejected Mi in their Family, and take care of her Maintenance and Support, | 
1 Cu avours to «i/cover their Husbands Temper and Humour by which means they may in all things oratify 
mem. and be ever laying new Ennagements on their /{inds. 
nit the leaſt Complairi, that by the Sweetneſs of their Converſation, and Readineſs of performing all kind Services, 
( d ) Sec the Law already quoted in Set, 


On this account, the No- 


And being once thrown off, they dijſemble the Injury, 
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352 Of Ma 
the Law, but leſt to the Deciſion of Charity, and 
© to the Prudence of the Judges: As upon ex- 
*treme Hunger, it was lawful for David and his 
© Followers to eat the Shew Bread (4): So that 
* this ſort of Diſpenſation is nothing elſe but the 
© interpreting a Law according to Equity. 

Here tis worth our Notice that he confounds 
Diſpenſation and Equity with each other; where- 
as there is really a wide Difference berween 'em. 
But, as to the Argument, this is certain, whoe- 
ver will maintain the Fewiſh Divorces to have pro- 
ceeded in the way of Diſpenſations, it lies on him 
to prove, that taere was then extant ſome gene- 
ral Law, declaring Matrimony not to be rever- 
ſible upon account of Manners and Temper ; 
which Law muſt either have been a Branch of 
Nature's Ordinances, or a Divine Poſitive Inſtitu- 
tion. As for thoſe Words in Geneſis II. 24. (6), 
and = two ſhall be one Fleſh, ſome are of Perſua- 
fion, that they expreſs indeed a moſt ſtrict Part- 
nerſhip, and ſuch as to break off on a flight ac- 
count, could neither be decorous nor advanta- 
geous to Mankind. But it doth not hence fol- 
low, that the Knot cannot be untied upon Rea- 
ſons which ſubvert the very End and Deſign of 
Matrimony : As it would be ridiculous thus to ar- 
gue, GOD joins Man and Wife 7 therefore it 
is not in the Power of Man to join himſelf to whom be 
pleaſeth; or, therefore no human Covenant ought to in- 
ter vene. But what ought to be inferr'd is rather 
this; God joins the Parties by the Mediation of 
their Deed and Covenant; therefore it is his Will 
they ſhould not be ſeparated, unleſs that Cove- 
nant be on one lide or the other tranſgreſs'd. 

Mr. Milton proceeds to enquire into the Opi- 
nion of thoſe who aſſert, that Divorces were by 
the Divine Law permitted only, and not approved. 
This he takes to be an irreverent Reflection on 
Almighty God; in as much as it betokens Infir- 
mity in a Governour, to allow his Subjects in a- 
ny Practice, to which he does not really give his 
Approbation. And why muſt the Fews alone 
have been ſo notorious for Hardneſs of Heart, as 
not to be able to comply with the ſuppos'd Pri- 
mitive and General Ordinance, when ſo many 
Chriſtian Nations and Ages have yielded a ready 
Obedience to it ? 

On thoſe Words of our Saviour, from the Begin- 
ning it was not ſo, ſome thus deſcant: In the 
State of Innocence (2) Human Manners were 
more perfect and excellent, than to give occa- 
* fion to any ſignal Trouble and Diſagreement : 
And therefore the Neceſſity of applying Di- 


— — 


Mr. Rarbeyrac's NOTES on Chap. 1. 5. 24, 25. 


long in a State of Innocence, as to make uſe of Divorce: 


(= A fine Explication I As if Men had remain'd ſo 


* lh 


Book y 
© yorce as a Remedy to unhappy Marriages, iy 


remarkable Evidence of the impair'd Cong; 
© of our Nature, 4 * 


To conclude ; Mr. Milton farther cenſures thy, eter 
who alledge, that this Liberty of Divorce Was th 
therefore granted to the Fews by Moſes, becauſe aw 
they had been accuſtom'd co it in Egypr, þy gn 
now, when the Weight of the Egyptian Yoak wy ent 
{till upon their Shoulders, muſt needs have been XX 
the moſt proper time of teaching them to forge al 
the Cuſtoms of that Country, As we ſee ſo m. ing 
ny ſtrict and excellent Laws given them again ere 
Idelatry, which they had ſeen practiſed every Dy nd t 
during their Servitude and Confinement, | on d 

But theſe Matters we leave undetermin'd, x ere 
not tending directly to our main purpoſe. as C 

XXV. The neceſſary Qualifications require ere 
by the Law of Nature, in Perſons rightly cn an 
tracting Matrimony, are a Fitneſs or Abi ot by 
both Phyſical and Moral. By the former we y, righ 
derſtand ſuch a Conſtitution of Body as is cap Miiple 
of attaining the chief End of Marriage, the hu he. 
creation of Iſſue (1). Therefore ſuch Pero iſta 
as labour under a perpetual and incurable lap. onle 
tency, ſuch as Funuchs and the like, ougl ny P14"! 
to aſpire to the Conjugal Honour. It was. ono 
tainly an unnatural Cuſtom in Egypt, to allow t i 
Eunuchs Wives, becauſe they laid claim to ee C 
inferior Degree of uſeleſs Pleaſure ( c Meter 
here a Doubt may ariſe, whether we can pv i lelec 
perly call it Matrimeny, when an ancient * urn d 
are link'd together without any Proſpect cf! 2 


Bleſſing from the Bed. Dion) ſius, in Plutarcb (o 
when his aged Mother deſired him to beſtow 
H hand upon her, replied, t was in bis Prod 
to do Violence to the Laws of bis Country, but mt 
the Law; of Nature (e). Yet in moſt Common 
wealths theſe ſort of Matches are tolerated ; i 
as much as the other End of Matrimony, mv 
tual Aſſiſtance and Comfort, will hold as ſtrong 
ly here as in any other Caſe ( f ). Perhap 
we ſhall not ſpeak improperly if we call thek 
(2) Honorary Marriages, as we term thoſe Of. 
ces Honorary, in which a Title only is conſen 
without Action or Buſineſs. Nero, when he & 
ſerted his Wife Octavias Bed, excuſed himke 
with ſaying, ſufficere ſibi Uxoria Ornaments (f 
He was contented with the bare Ornaments and Baht 
of Marriage; in Alluſion to the Triumpbalis On 
ments (h), ſometimes beftow'd on Perſons wit 
out the real Solemnity of a Triumph. The Cat 
of David and Abiſag (i) ſeems to fall under chi 
imperfet Matrimony, Tho Solomon, in all Ap 
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Lord explains theſe Words very fully, when he ſays, Mar. X. 6. God created Male and Female, that they twain might (1) 
come One Fleſy, and be no longer twain, but One Fleſh, i. e. The Creator intended, that Marriage ſhould be ſo freight 1 Madan 
faſt an Union, as never to be diſſolv'd but by Death, or by ſomething extremely contrary to the Nature of that Socie!\ 
ſuch as Adulteries. 2 (a) 
( 1) Smut, |. 5. c. 28, ſpeaking of the E ſs Mary, Wi ; ) „Aan ad rl cd . 
og adixias. 4, d nes * 875 put a Pats ts 1 ſay > Fe 1 41 an I,. 11. 
and Violation, io Nature x Mel po: 
( 2 ) See the Paramie Furis Germanici of Mr. Hertius, Lib. I. Chap. 67. 4M 
aboliſh 
(a) 1 Sam, XXI. 6. Att. XII. 3, G. (b) See Mr. Le Clere's C Place. (c30"WM (<)E 
ad Deuter. c. XXIII. v. 1. Genel. c. XXXIX. v. 1. (d E (e) Ou They c 
Declam, 306. p. 464. Ed. Lugd Bat. There may be ſome kind of Unchaſtity even in Marrying. Iden Declam.2: bf th what's 
In fin. An ol Husband is ( often 4 the neo ſt humble Inſta nce of Slavery Py and is the more c barm d ans 2Uercone Wi feron. 2 
Mail cf the Ftir Sex. the colder his own Powers are in the Reception of it. Comp. Val. Max. J. J. c. 7- 1 4 1 to anot, 
(f) Lb X. t. 4. 1, 27. C. de Nuptiis. ( g } Sucton, Ner. c. 35: (h) Sueton- Augvt 5 Chalcd 


(i) 1 Kings l. 
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xcarance, eſteem'd the Marriage good and valid; 
2s much as he gave Capital Judgment on Ado- 
„b, for begging her for his Wife; becauſe this 
70, 8810S, . men 
ttempt of marrying the King's Widow (hic 
che Jewiſh Conſtitution was accounted un- 
awful, ) ſhew'd he was driving on ſome De- 
gn againſt the publick Peace and Eſtabliſh- 
a 9. 
Ni. 15 is farther ſuppoſed in Matrimony, as 
all other Covenants, that the Parties contra- 
Wing it, have ſufficient Uſe of Reaſon ; that 
ere is no Error, no Flaw (6b) in the Eſſentials, 
nd that no unjuſt Fear is on either ſide occa- 
on'd. In this laſt Point, the Fewi Civil Laws 
ere very particular; by them, 1 the Woman 
as compell'd by Force or Fear, the Eſpouſals 
ere revers'd, but not on the other ſide, if the 
Nan alledg'd Compultion becauſe there could 
jor be the ſame Preſumption of any Violence or 
right offer d him: And if the Conditions had 
iſpleas'd him, he might afterwards have reject- 
her (c). In like manner, if there were a 
Miſtake, either as to the Perſon, the Object of 
onſent, or in any Quality, either relating to 
Wacrimony itſelf, or (1) ſerving as a Condi- 
Jon on which the Conſent was built, ( eſpecial- 
Wy in caſe of Guile or Deceit uſed on either ſide) 
Whe Contract is manifeſtly void. Thus a Wiſe 
Wrecending Virginity, and afterwards diſcover'd 
Wcſective, was by the Divine Law, not only 
urn'd away from her Husband, but made liable 
Fo ſevere Puniſhments. Tho' the barbarous Na- 
ions appear not to have been over-curious in 
his Point of Purity (4). Thus, again, if a 
Man, in the Covenant of Marriage, expreſly in- 
erted a Clauſe, importing that he took ſuch a 
'oman for his Wife only in caſe ſhe were of No- 
ble Blood, of ſuch a Fortune, or the like; he 
ſhall not be obliged to conſummate the Match 
till the ſuppos d Condition be made appear. But 
if, neglecting to enquire into the Truth, he ſhall 


* have proceeded to Conſummation, he ſhall by 
yi. We bis da be judged to have tacitly renounced the 
conditional Clauſe ; and therefore if things do 


not afterwards come up to his Hopes, he hath 


4 no good Reaſon for Divorce. For the Contract 
did not run in theſe Terms, If you do not bring me 
5 „% Fortune Til Divorce you but, If you do not 
* bring me ſuch a Fortune, I'll not marry you ; which 
„ic are manifeſtly different. He, then, who, in the 


Aﬀaic of Matrimony, thus feels the Charms of 
the Portion more than of the Lady, is very ridi- 
culouſly Senſeleſs, if he let the Buſineſs be fi- 
niſh'd before he hath good Security for that 


* 1 "I ——_ 


wich was his chief Aim (e). Much leis ſhall 
it be lawful to break off a Match or to forbear 
conſummating, when a Man hath catch'd at the 
Bait of a ſuppoſed Fortune, without bargaining 
for any particular Summ. And therefore the 
Epbori in Sparta, did very juſtiy in fining the 
Gentleman, who having been contracted to Ly- 
ſanders Daughter, in her Father's Life-time, re- 
fuſed her, when that Great General was found 
to dye in ſo poor a Condition (). 

What we have been offering, holds good only 
in Natural Law. For it is in the power of Civil 
States to Enact, that no ſuch Clauſe, belonging 
indirectly to Matrimony, ſhall hinder or deſer 
the due Conſummation of it. 

XXVII. A Moral 4bility of contracting Matri- 
mony is wanting in Women, already diſpos'd of 
to other Men. For the Right of the Husband 
over the Wife continues ſo long as he doth not a- 
Qually renounce it. Therefore to marry ano- 
ther Man's Wife, not duly loos'd and ſeparated 
from him, is not only unlawful, but void and in- 
effectual: Becauſe it was not in the Woman's 
power to make this ſecond Engagement, whilſt 
the firſt continu'd in force; and to cohabit with 
this new Husband, is to live in conſtant Adulte- 
ry. For the ſame reaſon, in Countries where 
Polygamy is prohibited, a Man cannot without 
Sin proceed to another Marriage, whilſt he is 
held by the Bonds of a former. | 

By the Fewiſh Law, it was criminal for a Man 
to take his Wife again whom he had put away 
(g). The reaſon of which Inſtitution no doubt 
was to prevent the Frequency of Divorces on 
ſlight and petit Occaſions, by cutting off all 
Hopes of Re- union, when Paſſion ſhould grow 
cold (). (1) Yet ſome, from Ferem. III. 12. 
collect, that it was lawful to receive again the 
diſmiſs d Woman, provided ſhe had not contra- 


cted a new Marriage. 


It is remarkable in the Turkiſh Alcoran that a 
Man is allow'd to take home his Wife, even af- 
ter he hath three times diſmiſs d her; but not un- 
leſs ſhe has been, in the mean time, married to 
Another, and been diſcarded by him likewiſe. 
The Mahometans eſteem this as the Higheſt Infa- 
my and Reproach ; and therefore the famous Ba- 
ſaxet thought he could not beſtow a heavier Curſe 
upon Tamerlain, who ſent to defie him to War, 
than by replying, If he does not come as he threatens, 
may he fetch his Wife back a aa be hath three times 
ſent her off (i). It is another Precept of the Al- 
coran, that a Man who puts away his Wife, ſhall 
fix a certain Time, during which, it ſhall be un- 


— 


Madam de Mazarin. 


(2) Grot. ad Reg. d. I. v. 11, 1). 


2. 6. 


Mr. Barbeyracs NOTES on Chap. 1. 6. 26, 27. 
(1) See what Mr, Bayle ſays in his Anſwer to the Provincial Queſtions, Tom. II. p- 49, 


(by) See above in L. 5. „6 1. 
| ( d ) See the Cuſtoms of the Barbarians, Diod. Sic 
it. of the Babylonians, Herodotus Clio; of the Thracians, Idem Terpſich. of the Adrimachide and the Naſomones, Id. 


Se. on the account of 


(e) Selden. de Urore Ebræa, 
J. 5. c. 18. of the Armenians and Lydians, Strab. 


Melpomen, See Ariſtippus's foul Fancy in Diog. Laert. I. 2, Add Boxhorn's Notes on Sueton. Calig. c. 45. toward the 


End. Fuſtin. I. 18. c. 5. n 4. Paul. Venet. I. 2. c. 3). of the Inhabitants of Tebeth and Cathay. 
aboliſh'd the like Immodeſty amongſt the Phœniciant; as we are told by Sozomen, Hiſt. Eecleſ. hi | 
e) Eſpecially ſince the Managers of Matches uſually anſwer the Character which we find in Libanins (Progymn. p-6.) 
fine Sayings, and by leſſening tvhat's preſent, and magnifying 


"ey come armed with a great many ſtudied Flouriſhes and 
what 'i abſent, ea ſi y prevail on the kind and credulous. 


teron. XXIV. 4. Ch) Grotinas 
to another Man, 
Cbalcondil. J. Js 


Conſtantine the Croat 


5. I. cap. 8. lib. V.cap.g. 


(ft ) Vid. Mlian. V. H. Iib. VI. c. 4. (g] Den- 


(ad. d. I.) gives this Reaſon, Becauſe ſuch a Prac{ice looks like lending One'; Wife 
and might yield Shelter and Conntenance to the moſt ſcandalous Debaucheries. 


(i) F. Laonic. 
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lawfui lor her to chule a new Husband: That not take Wives from amongſt their near Reh. 3 
he may thus uſe Deliberation in determining tions, thus propoſeth his Reaſons after his donb. ws 
whether or no to take her again into Favour, ing manner, Was it that they mipht ſpread they 5 : 
( 2 ) Joſephus ( a ) mentions a Fewiſh Ordi- Kindred more widely, and encreaſe the Numby of the 0 - 
nance forbidding a Man to marry Her whom he Alliances; giving Wives ro ſome, and taking them frm yo 
hath perſuaded to leave her former Husband ; orbers? Or did they it, to avoid Cenjugal Diſcerl, Th 
ſince this Irregularity could not but breed high which, ſhould they ariſe between Perſons allied by Ble 0 q 
Diſcontents and Troubles. On the ſame good would d, net only ibe Love between Hunband a 20 
Reaſon are thoſe Chriſtian Canons founded which Wife, but the very Principles of Natural Af. dic, 550 air a 
deny an Adulteter, the liberty of marrying the Or, becauſe then knew rhe weaker Sex to Hand in , and 
Woman whom he thus defiled (þ ). In this of many Defenders, were they therefore unwilling to my. ed 
Point Euripides's ( c ) Obſervation ſeldom fails, ½ their Kinſwomen, that they might be read) 1, , — 
and Frotect them. if injur d by other Husbands { 1 f Ive 
The Wretch that ſtains Another's Bed, The firſt of theſe Reaſons, The ſpreading «nd 8 ores 
And takes the Vile Adultereſs to his own, proving of Alliances, is confirm'd by the Apprch chis t 
Condemn'd to wed ber for his Puniſhment, tion of St. Auguſtin, and of Bp. Cumberland (1, no It 
Is wildly wain, if be _— ſhe'll prove But on this way of arguing we may obſeny reſto 
In her new Vows more chaſt than in her old. that as an Act leſs U/eful or Profitable, is not alway able, 


unlawful, ſo the Profit here alledg'd is not atis 

XXVII. Perſons allied within ſuch a Degree able by this only Method: In as much as a fr 
of Blood or Affinity, are likewiſe under a Moral greater Advantage may reſult from the quite con. 
Incapacity of 1 Marriage (4); in ſo trary Practice; that is, if the neareſt Relation 
much that it is not only from the Beginning un- would till match themſelves to each other, thei 
lawful to ſtrike ſuch a Match; but this Engage- Eſtate and Wealth would be hindred from pallag 
ment, tho actually concluded, is never eſteemed out of the Family. And on this account in it 
Vicious and Defective. This is an Opinion ge- Divine Law, Numb. XXXVI 3. Women polle 
nerally receiv'd by all Nations of Manners and of an Inheritance in immoveable Goods, are con 
Civility; yet to atlign a ſolid Reaſon for it, ſuch manded to take Husbands only from among 
as ſhall flow, like other Precepts, from the So- their Kindred; leaſt the Land ſhould run ou 
cial Nature of Man. ſeems at tirſt ſight, a Point one Tribe into another, Yet in caſe they woul 
of no ordinary agen 7s 4 Some Enquirers are quit their Title to the Inheritance, they were i 
content to fly to the Abhorrence of Human Af- low'd to marry any Perſons, of their own Nation 
fections in this Caſe. © All Perſons, ſay they, The Women of the Tribe of Levi were not cn. 
© who are not corrupted by Ill Education or cern'd in this Injunction, as being incapable df 
© Wicked Habits, do find in their very Senſes, a holding Land (i). In Pers, during the Con- 
© Repugnancy and Averſion to ſuch Impurities ; mand of the Yncas, it was provided by Law, that 
* which is a plain Argument that thoſe Things every Man ſhould chuſe his Wife out of hisown 
* are prohibited by the Law of Nature. But in- City, and his own Family: After the Marriage 
deed this Repugnancy of Affections is not equal- was concluded, a Houſe was built for the new WW wo Pl: 
ly to be diſcover'd amongft all People, nor al- Couple, at the Common Charge, and the neareſt nocent 
ways, even amongſt thoſe who pretend to the Relations preſented them with Furniture (4). It and I 
Art of Culture and Refinement: And when Au- was one of the Attic Laws (I), that Heireſs as the 
thors urge it for a Reaſon, it would not be alto- ſhould be taken in Marriage by their nearet Comp, 
gether abſurd to anſwer them, that the Abhor- Kinſmen, to preſerve the Riches of their Anct- A ai 
rence may perhaps ariſe not ſo much from any ſtors in the ſame Line ()). But the ſeeming theſe 
in-bred Principle, as from long Uſe and Cuſtom, Hardſhip of this Ordinance was ſufficiently made tive, 
which often counterfeit Nature. Nor in our Sear- amends for by another, which commanded thit Priva 
ches afrer Natural Law, is it very fafe to rely up- if the Circumſtances of ſuch a young Woman of O 
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on the bare Judgment of our Senſes and Aﬀe- were but very mean and inconſiderable, the aen turn 
VR ions ; ſince at this rate we might conclude, that of her Kindred ſhould nevertheleſs be obliged te verus 
i # thoſe Things are by the ſame Law commanded wed her, or elſe to give her a Fortune ſuiiab WR by he 
vn towards which our Senſes and Affections are car- to her Birth and Quality (). | 3 
{Ut ried, on with a vigorous Inclination ; whereas, XXIX. In order to the ſettling of theſe Que 
"7 on the contrary, it is manifeſt that thoſe Acts to ſtions, it is in the firſt place neceſſary, we ei. 5 
N which we are ſo violently prone, Reaſon and amine how it comes to paſs, that altho' the Pro. in dhe 
1 Nature do really diſallow. pagation of ſo noble a Creature as Man, be in! 
1 Plutarch (e) enquiring why the Roman, did ſelt a Work of Honour and Credit, yet amongh a2 | 
; [ 
— ct . this C 
Mr. Barbeyrac's NO T ES on Chap. 1. S. 27. _ 
( 2 ) This Law of Foſephus is not conformable to Scripture, and the Tranſlation which our Author follows, doth 00! 
agree with the Greek. 
(a) Fad. Antiq. I. IV. c. 8. (b) Gratian. Caxſ 31. 7% 1. & 1, , e. ( c ) Electra. e. guy * 
(dj Vid. L. 38. t. 10. J. 4. . 3, 4. 5. D. de gradibus & affinibus.. e Puzſt. Roman. 108, " Man 
(f) For Inſtance, becauſe there often happen Quarrels between the Husbind's Mother and his Wife, therefore s 
( xccording to this Argument, ought not to marry one that ow'd a natural Reverence to his Mother ; that is, his ” 
(g V. Auguſtin De Civitate Dei. J. XV. c. 6. c ted dy Gratian. Cauſ. 35. qu. 1. c. 1, h) 8 1 
Nat. c. S. .. 9. (i ) Vid. Grot ad Matth. I. 16. (k) Garcilaſſo de la Vega Comment. Reg. . *. Vid. D 
* ) a Sam, Petit. in Leg, Attic. L. 6. t. 1. (m ) Many Suits of Law failing out amongſt the 1 to the the N 
theſe Heirelles, the yourg Women got the Title of BE. b (n) We find a Lay of Charondas muc (t) 5 


famc Purpolc, in D:od. Sic. L 12, c. 8, al 
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hap. I. Of Alatrimony. 
Chap 2. EINE. 
viliz'd Nations, as well the Inſfruments, as mon amongſt the Britains; We ( ſaid ſhe ) obe 

3 this good Service, ſhould be guarded with the Neceſſities of Nature much better than Ni Roman 
ſo tender a Senſe of Modeſty, as nothing but a Dames: for we do that openly with the Beſt of our Men, 
Face harden'd by Habitual Wickedneſs can con- which you do privately with the Morſt of yours (F). 
quer or ſuppreſs ? To which purpoſe we have a Neither do they throughly clear up the Mat- 
moſt Remarkable Story, recorded by Plutarch (a) ter, who have recourſe to the Holy Scriptures, 
and Pohænu ( b ), of the Miletian Virgins, who where the Natural Shame is recorded to have 
being, (1) by ſome — and unknown Cauſe, been the immediate Conſequence of the Fall. 
driven to a mad Deſire of Hanging themſelves; For the chief Queſtion till returns, Why the 
and their Diſtemper admitting of no Stop nor Re- Paſſion of Shame ſhould fix on theſe Parts for 
medy; it was at length decreed by a ſolemn Law, its peculiar Reſidence, when our Hands, and our 
chat the Bodies of thoſe who diſpatch d them- Tongues are as readily diſpos'd to aid our ſinful 
ſelves, in this deſperate way, ſhould be carried Luſt, and diſorderly Deſires ? Nay in as much as 
naked through the Common Market. And by the Primitive Tranſgreflion came by the Act of 
this means, whilſt the Fear of Death could make Eating, one might imagine that this Opinion of 
no Impreſſion on the Frenzy, the Senſe of Shame Impurity ſhould rather faſten upon the Mouth as 
reſtord them to their Wits. It is farther remark- its Original and Proper Seat. 


able, chat whatever Nations, in Ancient or Mo- XXX. The Author of the Treatiſe de Princi- 
lern Times, have entertain d a Cuſtom of going oy juſti & decori touching on this Subject now 
naked, or of performing in open view, tne ſe- before us, in the firſt Place lays down this for a 
n WS ccer Affairs of Marriage, have been cenſur d and Principle; Every thing which cauſeth Shame is not a 
» WT condemn'd by the reſt of the World, as wild and Sin, nor forbidden by the Dictates of Natural Law (g). 
Jl barbarous (e). Now the reaſon of all this, is He inſtanceth in Poverty, mean Cloaths, inno- 


not ſo eaſy to come at. For as to the immediate cent Miſtakes, Deformity, and the like; which 
Inſtruments of this Work of Nature, they lie un- frequently put us to the Bluſh, tho' we can by 
der no Scandal of Deformity, and they ſerve to no means lay any Moral Turpitude to their Charge 
a Great and Worthy Deſign : And therefore, the * He proceeds to obſerve, that the reaſon why 
Egyptians and Athenians paid religious Regards to * we would avoid ſuch things, is becauſe they are 
them, in their myſterious Worſhip (4). The © the Tokens of ſome Infirmity or Imperfection; 
AR it ſelf as it is agreeable to Nature, ſo is it of © from which Cenſures every Man deſires to keep 
abſolute Neceflicy, and every way proper for the © himſelf at as great a diſtance as poſſible. In the 
producing of ſo brave and generous an Effect. fame manner, altho' to diſcover the Secerers of 
And therefore, why ſhould the Exerciſe of it be- the Body be not, in it ſelf, ſinful, yet a Man 
fore Others, create more Shame in a Man, than ; ought not certainly to uſe ſuch a Freedom in 
Eating and Drinking, ſince the Human Species can * open view, whenſoever it would prove an Of- 
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than the Individuals without the latter? Nor will l is very often the Caſe. A Man hath then on- 
Plutarch's Diſtinction ſatisfy the Doubt. There is * ly good reaſon to be aſham'd, when he poſſeſs- 
ho Pleaſure ( ſays he (+), ) which we can more in- eth or diſcloſeth ſuch Imperfections, as may 
necently enſoy, thats that which we receive from Food , make Others juſtly deſpiſe him, whilſt appear- 
and Nouriſhment. All Men are agreed on this _ ing thus below the Character which he ſuſtains: 
as they ſbew by their daily Practice. For they eat in full To be ignorant of a Point of Learning is no 
Company, and in open View; whereas in their Love- 0 Blemiſh in him who hath wanted the Benefit of 
ce- Affair, they ſeek the Shelter of the Night: Becauſe in Education; but one who hath made a long Pre- 
ing theſe latter Ceremonies, to be Publick and Communica- * tence to Study, and yet can ſhew no Fruits of 
ade WY tive, in efeern'd ar Brutiſh and Unnatural, as to be his Proficiency, may well be aſham'd of the 
hat Private and Secret in the former. As to this Point © Neglect. Plain Behaviour fits decently enough 
of Openneſs and Secrecy, it was a ſevere Re- on a Countryman, but would be a faulty Stiff. 
turn which a*Scorch Lady, in the Emperour Se- * neſs in a Perſon of Breeding. Thus then, he 
verus's time, gave Fulla Auguſta, when reproach d © who uncovers in publick Sight thoſe Parts of 
by her for the Cuſtom of holding Wives in Com- the Body which the Cuſtom of the Nation bids 
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Mr. Barbeyra“s NOTES on Chap. 1. f. 29. 


(A) See feyeral Examples of the like Nature, in Mr.Bayle's Anſwer to the Queſtions of the Provine. Tom. II. 5.92, 93 


in the Matgin. 


(2) De Virtute Mulier. p. 249. C. 


of the Moſſyniant, that their Love-Affairs are promiſcuous and open. And Apbllonius Rhodius i left 
wy this Charaler of the ſame People ; 4 * 


h no! The Manners and the Notions they purſue, 
Are the Reverſe of ours ; in publick View 
What we perform, or at the crowded Bar, 
r, They act by Stealth, and make a ſilent Care: 
. D. But what our Modeſty at Home conceals, 
Man Their Tribes proclaim, and every Street reveals, 
dite Like Beaſts, beyond the Power of Shame to move, 
Leg Stretch'd on the Ground they ply their Common Love. 


we Diod. Sic. J. XIV. c. 31. & Xenophon. Exped. Cyr. I. V. Of the Maſſagetan Herodot. in Clio, towards the End ; of 
7 Naſomones in Mel po mem. | (d) Vid, Diodor. Sic. J. 1. c. 88. ( © ) Conviv. Sapient, p. 158. F. 
(t) Xiphilin. Epis. Dion. in Sever, Add, Montaign's Eſſays, I. z. c. 12. & Charron de la Sageſſe, J. I. c. 22. (g) P. 59, &c. 

| | har 


no more be preſerv'd without the former Means, * fence and Blemiſh to Natural Honeſty ; which 


(b) Strategem. l. 8. c. 63. (e) Thus Pompon. Mela repotts 


CY * 
. 
TD 


— — 


* - = — - 
= — — * _ 
a 2 b — 
2 — — — > —— — — - 
2 22 — ** — 
2 J — _ 


— 
+ 
© 4 
2 — 


— 


—_—_ I ron 


— 
- — _ 


eels. fa. lt $a 


1 
— I — 


G Matrimony: 


-- 
— 


2 Bbok VI, 


1 0 


© him conceal, is an Offender againſt Natural 
© Honeſty and Decorum (4). But he may cake 
© the ſame Liberty in a Country where the Men 
go naked; as ſappoſe in the Caribbes, without 
© the Imputation of Obſcenity or of Sin ( b ). 
* Thus it is accounted Impudence to do ſome 
* things in the Preſence of Strangers, without 
* deſiring particular Leave, which we make no 
© Scruple of practiſing befofe our Equals and our 
* Acquaintance (e). Thus a Teacher of Ana- 
tomy lays open ſuch Objectꝭ to our View, 45 1t 
© would not be decent for him ſo much as to name, 
© were he not engag'd in his proper Buſineſs and 
© Exerciſe. The ſame Judgment we are to make 
of the Point before us: For altho' a Nation, 
© which doth not cenſure theſe unſeemly Free- 
© doms, mult needs have caſt off all Modeſty (d), 
and this not without a grievous Sin in their Fore- 
© Fathers, from whom the looſe Opinion is de- 
© riv'd ; yet the Cuſtom being once firmly eſta- 
* hliſh'd, and ſuch a Way of living exempted, by 
© Univerſal Conſent, from all Marks of Diſgrace, 
© the whole People may then openly appear in 
* the ſame Manner, and yet contract not the leaſt 
© Guilt. In as much as they do not apprehend, 
© or acknowledge in this Practice, any Imperte- 
© &ion or Infirmity deſerving Shame; more than 
© we do in the Cuſtom of our Women to go with 
© their Faces unveil'd, which in ſome Countries 
© would be reckon'd a ſcandalous Breach of Mo- 
© defty (e). We may farther obſerve, that e- 
© yen in thoſe Nations where the appearing Na- 
© ked is prohibited, the moſt ſecret Parts are ſome- 
© times diſcloſed without Sin, as when they are 
© recommended to the Care of Phyſicians, or 
© when Surprize, or Neceſſity, in regard of Time, 
© or of Want, hinders their Concealment ; or 
© when Children are wrapt in their Swadling- 
© Cloaths. Becauſe, in theſe Caſes, the Mark 
© of Impudence ceaſeth ; the Diſcovery being 
© made without any laſcivious Deſign (f ), 

In another part of his Work he repeats the fame 
Argument; © The uncovering the ſecret Parts 
* ( ſays he) is not in itſelf, foul or indecent, 
© but is only render'd ſuch by means of the Cir- 
© cumſtances ; which Circumſtances are taken, 
either from the Luſt of others, or from their 


— 


Honour or Worth, or from our own Reputation 
© which we are oblig'd to ſupport and preſene 
gut in as much as the external Tokens of Reve, 
© rence and Reſpect are capable of, great Va; 
© tion, many Actions are, (by the fame People, 
© conftrued as an Affront to our Neighbour, cr 
© Diſcredit to our Selves, which, upon the chan 
© of Circumſtances, would appear harmleſ; yy 
© inoffenſive. Upon the Approach of our Savio 
© we find St. Peter (g) haſtning to gird on h;; 
* Fiſher's Coat; whereas he was not aſhamd u 
* work naked with the Companions of his By, 
© neſs. Becauſe the Dignity of Chrift, and the Hg 
© nour St. Peter ow'd Him, requir'd a grave ay 
* modeſt Appearance and Carriage; which, i 
the Opinion of civiliz'd Nations, are inconfiſten 
© with Nakedneſs (5). We tranfact many thing 
© in lecret with Decency and Convenience, hic 
if perform'd openly, would be reproach d asl 
famous; neither do we reckon it Diſhoncun 
t ble, to let the Company know on what accour 
© we retire. Laſtly, many Actions paſs unblani 
© in Men, which would look inexcuſably inpy 
dent in the other Sex. 

From St. Pauls manner of Speech, 2 Cor. XI. ij 
he infers, That when upon the Formality d 
© begging Pardon, or deſiring Leave of Other, 
© we fay, or do a thing fairly or civilly, wtid 
© would otherwiſe be rude and indecent ; the ln 
© propriety here doth not affect the Thing able 
* Jutely conſider'd in itſelf, but depends wholly a 
© the Circumſtances, which if taken away, lea 
© no Ground for Cenſure : For all that is her 
© done, is that the other Party waves and renit 
© the Reverence, which was owing to him. tit Why... 
judiciouſly inſerts this Caution, provided, that h ' 
the general Cuſtom of the Nation, all Men are al 
to indulge each other in theſe petit Liberties. For o- 
therwiie particular Perſons do by no means wipe 
off the Blemiſh, when they give themſelves a mu- 
tual Diſpenſation in ſuch Points: As a Company 
of wild Sparks could not avoid Shame and Re. 
proof, ſhould they, by joint Conſent, go naked 
in a Place of Manners and Civility. Laſtly, He 
makes no doubt but that our firſt Parents, before 
they finn'd, had, in reſpect of Shame (1), the 
innocent Inſenſibility of Children : But that im. 


— 


— 


aſide her Modeſty <vith them. 


ſame Penalty as Adultery. 


we reckon not quite ſo improper Maſick when we are alone. 


amongſt all civiliz'd People, it hath been, even in Death, a Care cuoghuws eri, ae aa in a decent and modeſt Poſturt 
(e) Plato, (in Diog, Lacrt. 3.) ſpeaking of unwritten Laws, proceeding trom Cuſtom, in 4 
( f) A Pigmymight well be aſham'd of his Size among 

pic of larger Dimenſions ; yet in his own Quarters he is not affected with the Diſgrace, 


Where the whole Troop make but a Foot in height. 
{ the Cafars, that if you give them any thing 


(h) Hence amongſt the Romans, Sons, grown „ c. 1 
dition »f Men, never bath'd with their Parents, nor Sons-in-Law with their Fathers-in-Law. Val. Max. . % 1 
So in Livy, L. 3. c. 26. The Deputies command L. Quintius, whom they found ſtripp'd at his Country- W org hm 


Thu) & 20040, nee appear naked in Publick Places. 


i tota Cohors pede non eft amplior uno, 


Sir Tho, Herbert (Travels, Pp. 21.) reports of Women among 


All, in way of Civility. (g) Jobn XXL. . 


Mr. Parbeyrac's NOTES on Chap: f. $ 30. | a 
( 1) This is a falſe Suppoſition; for what ſhould Adar and Eve be aſham'd of, when they alone were in the Worl ' 
and made One for the Other by the Creator? When then the ſacred Hiſtorian ſays, They knew that;they were naked; 
it ſignifies only in the Stile of the Eaſtern People, Their Conſcience accus'd them for the Sin they had committed, 10 
cating of the forbidden Fruit, See Mr. Le Clerc upon Gen. III. 7. The Example of Infants, alledgid by Mr. Velthuy/eh, 
news, that Shame is only the Effect of Education and Cuſtom, wiſely eſtabliſh'd ro prevent diverſe Inconveniences. 


(2) 4 Worian in this Caſe, as Herodotus expteſſeth it. L. I. p. 3. Ed. H. Steph, quhen ſhe throws off ber Garments, lay 
(b) In ſome Parts ot Abyſſinia, the Women go quite naked, without 22 = 
irregular Influence on the Men. Franc. Alvarez Deſcript, Athiop. * Add. J. Leri. Hift. Amer. c. 8. & Rochefort 
ſeript. Inf. Antill. b. 2. c. 9. If 1 miſtake not, amongſt ſome of the rhe" 
(e] And ſince Claudius did not put out the wiſe Edict, which was ſo long unde 
grave Deliberation, (Claud. tet. c. 31.) we (till make a Scraple of offending the Company with ſome kind of Sou 


ndians, to go with the Waft cover d, fell under the 
nds, which 


Add. Diogen. Laert. in vitam Metrol. J. VI. (d) Since 


anceth in Id w# 50 707460 #6 


the Orders of the Senate in his Gown. In the ſame manner, within our own Houſes, and in private, We 3 45 jndeceneſ their 


of the meaneſt Apparel, which yet we could not appear in at a Wedding, or ſolemn Meeting, without great 


aud Ofences Sce Matib. XXII. 12. 


Chap. J. 
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Of Aatrimay. 


iately after their Offence, this guilty Paſ- 
— bee upon their Mind, by which they ap- 
prehended their Nakedneſs to be Indecent, as we, 
when we grow up to Years of Reaſon, make the 
Wme Judgment. His Inference from the Whole 
is this, That no Degrees of Marriage are forbid- 
den by the Law of Nature; tho to abſtain from 
ſome is moſt agreeable to Natural Honelty (4). 
XXXI. For our part, tho' we do not think this 
Wway of arguing ought altogether to be condemn'd, 
yet we chuſe to fix the Shame, now under our Ex- 
mination, principally on theſe two Reaſons : 
Firſt, becauſe Man is a Creature of high and 
yroud Conceits, fondly deſirous of Honour and 
race, and abhorring any thing that ſeems to 
Jeſſen him in theſe Reſpects. Now through thoſe 
Duc-lets of our Body, Nature caſts off the uſe· 
eſs Relicks of what we eat or drink; and theſe 
MW clicks we have a great Averſion to, not only 
pon account of that Uncomelineſs, but in as much 
they ſeem to upbraid us with our mean Con- 
Wicion, whilſt the greateſt Delicacies of Taſt, by 
Wcing once receiv'd within us, are fo vilel 
Whang'd and corrupted. And hence our lofty I- 
Pagination engageth us to be very induſtrious in 
Woncealing ſo manifeſt Tokens of our Infirmi- 
Wy (5). (1) Nature ( ſays Tully (e) ſeems 
„ have had a moſt kind regard to the Dignity of our 
/, by expoſing only thoſe Parts to ſight, which ap- 
Wer beautiful, comely and agreeable ; and by covering 
nd concealing thoſe which would be foul and offenſive, 
if laid open to view, and ſerve us only for the meer 
eſſities of our Being. This exquiſite Diligence, which 
Nature bath ſhewn. in the Human Fabrick, Men have 
imitated in their modeſt Cuſtoms and Manners (d). 
Our ſecond Reaſon is, ſince our Affections be- 
Ing deprav'd and corrupted by the Fall, our irre- 
bular Luſts endeavour violently to make a Sally 
hrough thoſe Paſſages; and ſince the due Re- 
ſtraints, and the legal Methods of Propagation, are 
the very Hinges on which Human Order and So- 
iety leem to turn; Nature, to preſerve het on 
Dignity, and to cut off, as much as poſſible, all 
Occaſion of looſe Deſires, hath invented this Paſ- 
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ſion of Sbame, engaging Men carefully to cover 
and to guard thoſe weak Places, leaſt ly ing con- 
tinually open, they ſhould tempt and invite the 
Enemy; and reſtraining the Purſuit of unlawſul 
Pleaſures, whilſt Modeſty confines the Exerciſe 
of thoſe which are lawful, to the Privacy of 
Darkneſs and Retirement. Hence our firſt Pa- 
rents, after the perfect Harmony of their Affe- 
ctions was diſorder'd and impair'd, when they 
found the unreaſonable Inclination of Senſe, vi- 
— ſtriving to force a way through thoſe 

efenceleſs Parts of the Body, could not but con- 
ceive the deepeſt Shame at this wretched Diſco. 
very of their own Imperfection; which, in ſome 
meaſure, to diſguiſe and conceal, they had re- 
courſe to the ( 2 ) Shelter of Apparel. That 
this Original Shame of Nakedneſs ſhould, amongſt 
many Nations, ſeem to have been quite ſubdu'd 
and effaced, was probably the Effect of Neceſſi- 
ty; when Men being driven on uninhabited 
Coaſts, and having worn out their preſent Gar. 
ments, found no Supply of new ones, nor yet 
wanted them, by reaſon of the kind Temper of 
the Climate. Thus their Shame dropt off by de- 
grees with their Cloaths; or perhaps they ex- 
preſs'd, for a little time, ſome Marks of it in 
2828 a thin Covering round their Middle, 
which ſoon left them quite naked. 

It's farther obſervable, that our Shame is eve 
encreas'd to a high degree, by the Preſence o 
thoſe Perſons to whom we naturally owe a Re- 
verence, or towards whom we ought to carry 
our ſelves with Gravity and Caution: ſuch as 
are eſpecially our Parents and our Children. So 


that he who cannot be hereby deterr'd from da- 


ring to offer, under theſe awful Reſtraints, the 
open Freedom and Familiarity of the Conjugal 
State, is fairly judg'd to have an invincible Fore- 
head, and to be well prepar'd for the Commiſlion 
of the greateſt Villanies, being poſleſs'd with 
harden'd Impudence, (3) The moſt violent Diſtem- 
5 F Human Minds, As it is term'd by the wiſe 
ragedian Ce). 3 | | | 
XXXII. This Shame or Modeſty may be aſ- 


reliouamque fguram, in qua eſſet ſpecies 


Gio rerum illarum petulantia vacat, nec orationis ohſcœ nitas. 


the Note npon the foregoin $- 
11 The Greek is, 8 


* 


Il aowy, ayaidts 


le) 0 


c J. 1. c. 35. 


that They eat their Food in the publick Streets ; 


Hands, and their Bread with their Feet. 


5 


(2) Gaye Montaign's Eſſays, 1.1. e. 35. & Charron de la Sageſſe, J. 1. c. 6, & 14. 


at whatever was foul and indecent, yet neceſſary, was to be perform d at Home in 
Abroad, Yet we may remark (by the by) that the ſame People were jeſted upon, for tempering their Clay with their 
In Sadus's Perſick Roſary ( c. & R 1 
worn on the Lett-Hand, tho' leſs Honourable than the Right; B, 
Aloys Cadamuſt ( Navie. c. 10.) tells us of the Azexzagians the Inhabitants of Senega, that They are as much ; park of 
er Mouth, as of any other Part of the Body,; and therefore they ordinarily go with a Cover upon it, which they on 
" the account of Eating. They take it for a kind of Sink, always ſending out Stench and Naſtineſs. 
les much the ſame Relation, and by him the People are call'd Senegates. 
art ( Tryal of Wits, C. 1.) gives another Reaſon for this Modeſty, which we have not leiſure now to examine, 


Mr. Barbeyracs NOTES on Chap. 1. § 31. | 

( 1) Tully's Words are, Principio, - noſtri magnam Natura ipſa videtur habuiſſe rationem, que formam noſtram, 
oneſta, poſuit in promptu; que partes autem corporis, ad Naturg neceſſitatem date, 

eſpe um efſent deformem habiture ac turpem, eas contexit, & abdidit. | 

tominum werecundia. Dus enim Natura occultavit, eadem omnes, qui ſand mente ſunt, removent ab oculis, ipsique nece ſſi- 

ati dant operam ut quam occultiſſime pareant , quarumque partium corporis uſus ſunt neceſſarii, eas neque partes, neque ed- 

rum uſus 2 nominibus appellant quod ue facere turpe non eft, modo occulte, id dicere obſcenum eſt. Itaque nec aperta a- 


Hanc nature tam diligentem fabricam imitata e 


( 2 ). The Original Hebrew may 'be explain'd as if the ſacred Hiſtorian had ſaid, That Adam and Eve made themſelves 
A kind of Cabin, to hide themſelves, after they were ſenſible of the Fault they had committed. See Mr. Le Clerc upon 
Cen. III. 5, For theſe irregular Deſires, of which our Author ſpeaks, could not yet be thought to have place in them, 
unleſs we will ſay, that the Love, which Adam and Eve had one for another, was unlawful after they had ſinned. See 


A 1 wenicu of a aden ybowy 


(b) See 1 Cor. XII. 23,24 


| d). This ſeems to be taken out of Xenopbon, Apomnem. J. 1. where Socrates is ſpeaking 
of Providence. Add. Ambroſ. Oe. I. 1. e. 18. Herodotus ( Euterp. p. 64. towards the End) reports of the Egyptians, 


but retire Home when they have Cm to get vid of it ; upon this ny 
ec 


ret, and every thing which was not foul, 


) this Reaſon is given why the Ring ſhould be 
ecauſe the Right-Hand is a ſufficient Ornament to itſelf. 


take o 
Leo Alan (1. - 


(e) Eurip. Medea, v. 471, 472. 
Ccc 


ſign'd 
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ſign'd as one of the 0 Cauſes, why we The Reaſon alledg'd by Socrates in aneh 
eſteem Marriages between Kindred, in a direct (e), appears very Poor and Inſipid, as if nothin 


Line, to be forbidden- by the Law of Nature: e- deſerv'd Blame in theſe Matches but the gr 
ſpecially ſince there never did, and probably ne- difference of Age, the effect of which mul g ( 
ver will any ſuch Caſe happen, as ſhall render ther be Barrennels, or ſuſpicious and unreſemk, J 
theſe Matches necefary for the Preſervation of ling Iſſue: For are there not many Mari, 
Human Race (Ii) (@). And with re- in which the Years of the Couple ſtand * 

ard to this Reſtraint, we are to expound the wide a diſtance as thoſe of Parents and thei A 


eaſon urg'd againſt thoſe Marriages by Groti- Children? | x ; 55% 
wi: () The Son, (lays he,) being Superior by We cannot on this Head, but recommend th b Mo 


the Law of Matrimony, could not pay to his Mother, Chaſt and Pious Regard of the Roman 1; 


coul: 


if at the ſame time his Wife, that Reverence which Which out of Reverence to the bare Name 9 4 
Nature requires; no more could the Daughter, in the Father, allow'd no Man to marry ( 4 ) his 4 5 Reli 
like Caſe, to her Fatber; becauſe, altho the Confugal ted Daughter, tho' all the Right of Adopin ., 5 


Pact would keep ber ſtill his Inferior, get ſo near a had been formally taken off and revetsd (4) 
Familiarity muſt needs prejudice ber Natural Duty. And the Emperour Claudius acted much be cot 
2 ). For take away the Force of this Ori- his ordinary Capacity, when a Woman re af 
ginal Modeſty, and it will not appear ſo very to acknowledge her Son, and the Argument n 


on 
an 
; call” 4 
of th 


abſurd, for a Mother to marry her own Son; pearing dubious on both Sides of the Caule he N 
ſince it is agreeable enough, that a Husband oblig'd her to a Confeflion of the Truth, by & Jof c| 
| fhould pay Reſpe& and Honour to his Wife on dering che Young Man to demand her in Ma, hath 
account of her extraordinary Virtue, Wiſdom, riage (e). | 1 S423 flit _ ik 
or Birth. Tacitus obſerves of his Father and Mo- Some have attempted to ſhew the high Iod ving 
ther-in-Jaw, ( Agricola and his Lady ;) vixerunt cency of ſuch a Prattice, from the ſtrange Cop, vo 
mird concordia 4 mutuam charitatem & invicem ſe fuſion it would cauſe in the quite contrary Nang Plant 
anteponendo: They liv'd in wonderful Agreement, and Titles of Relation. Thus Mirrha argues wid * 
thro the Engagements of Mutual Affection, and by herſelf in Ovid, | cour 
their kind Care f giving each the Preference to the A the | 
other. Much leſs inconſiſtent would it be, fora Nec, quot confundas & jura & nomina ſmti:? taugh 
Woman to pay to the ſame Man the Duty of a Tune eris & matris pellex & adultera paris lix K 
Daughter, and of a Wife, did ſhe not find A Tune ſoror nati, genetrixq; vocabere fratrii (F) bidde 
Reſtraint from the above-mentioned Principle. „ with 
ror 3 3 . LE LIP I 0 
| 1 0 Mr. Harbeyracs NOTES on Chap. 1. 6 32. | 1 uur, 
( 1 ) Mr. Le Clerc ſuppoſes, that the common uſe of Sodomy, which they had been brought up to, might contiibwe F 
much to this, for he proves = well that they could not be carryed to A by this Motive that Mankind ſhould ot educ 
periſh. See his Note on Gen. XIX. 31. 11 fore ſh 
( 2 ) Grotins does not mean ſo: He only ſpeaks of a 1 which is inconſiſtent with Inferiority, or at leaſt with the the Be, 
Equality which Marriage introduces. It ſeems, as if God by Moſes the Fewwiſh Lawgiver had given us that Reaſon, when ſtain 
be commanded Levit, XVIII. 7. Thou Hor not uncover the Nakedneſs of thy Father, or of thy Mother, V. is thy Mother, has 
thou ſhalt not uncover her Nakedneſs. Beſide, Marriage being inſtituted 'for the Propagation of Mankind, it is not conve- (chat 
nient that any one ſhould be married to a Perſon to whom he gave a Being, either mediately or immediately, and ſo the towar 
Blood return again as we may ſay, to the Fountain from whence it came. Laſtly, beſides that no good Reaſon can be Wife, 
ou to juſtify Marriages in the aſcending and deſcending Line : If theſe ſort of Marriages were not abhorred, ever) marri 
amily almoſt would become as I may ay a Stews, and there would be but little Union in Families, from when 7 
would ariſe infinite Diſorders, and very troubleſome Inconveniencies. This I think is all that can be faid to prove thit Vs 


this ſort of Inceſt is contrary to the Law of Nature as well as the Civil Law. See the Inſtitut. Lib. I. Tt. X. (1. Fo fur are h 


is the Reaſon which our Author ſo much depends on, from having that Weight which he imagines, that it has no Fout- impo 
dation, fince, as I have alrcady obſerved, the Shame of whit ſpeaks is the only Effect of Education and C This 
Beſides, he is not aware that this Reaſon is not good but with reſpe& to them who uſe Cloathing, for thoſe r who 

go Naked, not being ſenſible of any Impreſſions of Shame, as he himſelf owns; according to his Principle, Ince! won! 3 


of thi 
that 


imme. 
Friend 


not be unlawful in thoſe Countries, becauſe it would be no Obſtacle to that Reſpe&t which Children onght to have . 

them that gave and preſerved their Lives. 3 g 
( 4 ) The Words of the Digeſt are, Quinetiam nefas exiſtimatur, eam quoq; uxorem ducere, que per adoptionem fl 

neptiſq; eſſe ce perit, in tantum, ut etſi per emancipationem adoptio diſſolut a ſit, idem juris maneat. n ; 


(a) Ard therefore the Daughters of Lot (Geneſ. XIX. 31.) were too forward in their Concluſion Though Grotiu! isof 


Opinion, that they thonght their Practice abſolutely blameleſs, having heard that it was uſual with their Neightow 18 
the Arabians, as it was likewiſe with the Perſians, (6.) B.-2. e. 5. f. 12. . 2. c ) Apomnem 1 up 
e. 23. f 2. 3 princip. D. de ritu nuptiarum. ( e ) Sueton Claud. c. I5. | (ft) Metan. . admit: 

v. 346, &c. So Oedipus in Seneca (Phæniſs.) v. 134, &c. 0 | 
Avi gener patriſque rivalis ſui, Son-in-Law to his Grandfather, Rival to his Father, "os 


Frater ſuorum liberorum & ſratrum parens, Brother to his Children, and Father to his Brothers 


Thyeftes in the Agamemnon of the ſame Poet, v. 34, c. OS | 
| i Ive turn'd the Courſe of Nature back, 


—— Verſa eft natura retro Confounded all Relations, wildly mixt 
Avo parenfem — patri virun:, The Names of Father, Grandfather and Son, 
Natis nepotes miſcui. Husband and Grandſon. 
Ibid. Per ſcelera natus, nomen ambiguum ſuis, Conceiv'd in ſinful Love, and born a Riddle; 
ldem ſororis natus & patris nepos, Puzzling his Friends to ix his doubrful Name, 
1 E Son to his Siſter, Grandſon to his Father. 
We meet with what follows amongft the Ancient Epitaphs; | 
Herſilus hic zaces, mecum Marulla nie ſcit, Here Herſilus, and next in deep repoſe 
Dus ſoror & genetrix, que mibi ſponſa fuit. Maruila lies, his Mother, Siſter, Spouſe. 
Vera negas, frontem trahis, bæc enigmata Sphingis Start not, or frown to ſee the Sphinx renew w-, 
Credis? Sunt Pythio vera magis Tripode. The Pythian Tripos never told fo true. | 
Me pater e nata genuit, mibi jungitur illa; Shamed by her Sire, ſhe weds their Common Son, 
Sic ſoror & conjux, ſc fuit illa parent. And blends the three Relations into one. Cant 


Chap. I. 


Of Matrimony. | 
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Canſt thou be call'd (to ſave thy wretched Life) 
Thy Mother's Rival, and thy Father's Wife? 
Confound ſo many ſacred Names in one; 
Thy Brother's Mother, Siſter to thy Son. 

Mr. Dryden. 


Ld . "IS 


= And Philo Fudeus (4) inveighing againſt the 
John, who allowd the Marriages between 
W Mocher and Son, thus expreſſeth himſelf, Nothing 
could have been invented more groſly Impious ; to abuſe 
, Bed of the Deceaſed Father, which claim d a moſt 
| Religious Reſpect ; to pay no Reverence to the Mother; 
„ have the [ame Man become her Husband and her 
Jon; on the other hand, to ſee the Mother aſſume the 
Vene of a Wife ; to bear their Common Children 
% d the Brothers of their Father, and the Grandſons 
of their Mother. 

No leſs Unnatural and Deteſtable is the Cuſtom 
Jof che Ifle of Ceylon, where a Father, when he 
hath provided a Match for his Daughter, fore- 
Walls the Husband in the Office of the Bed; gi- 
ving this ridiculous Reaſon, that i but juſt he 
hould gather the firſt Fruits from a Tree of his own 
Plaming (). 

XXXIII. The Fews, in this Point, had re- 
courſe, not ſo much to Natural Reaſon, as to 
the Original Prohibition of G O D. They 
taught, that from the Beginning of the World, 
lix Kinds of Conjunctions were Divinely for- 
bidden ; with a Mother, or Mother-in-Law, 
with another Man's Wife, with a Siſter by che 
ſame Venter, with a Male, and with a Beat. 
And all this (except the Caſe of a Siſter) they 
deduce from thoſe Words in Gen. II. 24. There- 
fore ſhall a Man leave bis Father, (that is, ſay they, 
the Bed of his Father, and conſequently ſhall ab- 
{tain from his Motber-in- Law,) and his Mother, 
(that is, he ſhall obſerve Decency and Diſtance 
towards his proper Mother) and ſhall cleawe to his 
Wife, (thus both Males are excluded, and Women 
married to other Men ; ) and they two ſhall be one 
Hh; (therefore unnatural Deſires towards Beaſts 
are here likewiſe forbidden; in as much as 'tis 
impoſſible for Man and Beaſt to make one Fleſh.) 
This is Mr. Salden's Account of their Doctrine 
(e). It was a very ſtrange and ſingular Fancy 
of theirs, which the ſame Author reports ( 4d J, 
that a Gentile becoming a Proſelyte of Fuſtice, 
immediately loſt all Relation to his Gentile 
Friends, of what Nearneſs and Degree ſoever. 
Thus, if ſeveral Perſons of the ſame Family, 
3 ſuppoſe a Mother with her Daughter, were 
admitted together into the Fewiſh Communion, 


— — es, 


(4) Philo Jud. de Leg. Special. p. 778. C. Ed. Par. 


ac-geban in 
Ce) 
paſs over to their Profeſſion, uſe the ſame Cuſtoms; 
RY fb all Duty and Regard to their Country, 


(2) Vid, Martin 2; 
That all the Talk of _ 


times i; : , 
es in jeſt, ſometi mes in more 


2 made, that ſuch vile 
anc _=_ in a Terrible Manner to be their own Executioners. 
La and Cuſtom have forbidden the Fa — 


Dreſſed, than if the Command of Nat i 
a t ſelf had 
"enzy, and tortured by Kory ot] 


Li nic, JI. 1. 


Caub 


they imagined that their Right of Kindred 
ſtraight expired, and that they ought to live 
as Perſons entirely diſengag'd from each other. 
For by this Act of Embracing and Acknowledg- 
ing their Religion, they conceiv'd Perſons to 
be abſolutely Regenerated, and put into the Con- 
dition of Infants (e). Thus their New- man 
having extinguiſh'd all the Ties that were upon 
him from his frf Nativity, lay, in that reſpec, 
under no Reſtraint or Limitation as to Marriage. 
And this Notion they pretended to found on the 
Divine Law. Yet, by the Traditions of their 
Wiſe-men, a Proſelyte was forbidden to marry his 
Mother, his Daughter, or his Siſter, tho' a Pro- 
ſeljte as well as himſelf, And if any Perſon, du- 
ring his Continuance in Paganiſm, had wedded 
into ſuch Degrees, at his Converſion he was 
oblig'd to releaſe himſelf by Divorce. The 
Caſe was not the ſame with a Save, when re- 
ceiv'd into their Worſhip under that Condition. 
For as they imagin'd him likewiſe to have no re- 
maining Alliance of Kindred or Blood; to far- 
ther, they judgd it no Sin for him to pals be- 

ond the above-mentioned Bounds of Marriage, 
which confin'd all Free-men, as well Gentiles, as 
Fews. The Reaſon of this Difference was, be- 
cauſe they eſteemd a Servant as No-Body, in 
Civil Conſideration : And thus the State was 
not concern'd in regulating ſuch inferior Mar- 
riages, but they were confirm'd or diſſolv'd, at 
the Maſter's Pleaſure. Let the Roman Laws en- 


join the ſame decent Regard to Kindred (f) 


in the Marriages of Slaves, as of Free- Subjects. 

Tis remarkable what Travellers report of the 
Chineſe, that they decline marrying Women of 
the ſame Name with themſelves, tho' not allied 
to them by Blood. And that on the other hand, 
provided their Names be different, they never 
regard any Nearneſs of Birth between Husband 
and Wife; ſo that a Niece and an Uncle is a very 
allowable Match ( g ). 

XXXIV. We are now to examine the other 
Degrees of Conſangainity, thoſe in a tranſverſe 
Line ; and afcerwards to paſs on to the Caſe of 
Affinity. To begin with Brothers and Sifters ; 
there is commonly ſo very remarkable a Mo- 
deſty between them, that they are unwilling 
to be, at the ſame time preſent in a Place, 
where the Endearments of Love and Courtſhip 
are carrying on: Nay, it may be obſerv'd, that 
Brothers themſelves are uſually averſe to talkin 
with each other on theſe Points of Pleaſure, (tho' 
only in Sport and JeſtCh). Yet the Reaſon why 
we cannot poſitively affirm that Marriages, in 


— 


in Bernier's Deſcription of the Empire of the Mogul. 
Tacitus ſeems to have obſcurely hinted at this Opinion, when, 


( 6 ) And the ſame vile Excuſe is alledged for his Inceſt by 
(6) ln © 4H $ .4:3-© 16. 
in his Character of the Fews, he ſays, Thoſe who 


and one of the firft Leſſons which they are taught, is to deſpiſe the GODS, 
utterly to neglect and undervalue their Parents, Children and Brothers. 
( f ) vid. I. 2. f. 1. D. unde cognati. J. 8. J. 14. J. 2, 3. D. de ritu nuptiar. J. 22. de re 


() For which Plato aſſigns this Reaſon, 
of the World lies that way; Perſons, in their ve 7 


g. juris. Selden J. V. c. 16. 
ALI. J. 8. p. 912. A. Ed. Wech.) 
ry early Age, hearing theſe Doctrines ever inſinuated, ſome- 


ſerious Application; and particularly in the Tragedies on the Stage, where Narrations are 
Wretches, as ily ee Oedipus er Macareus, who have committed Inceſt with their Sifters, 


Simplicius on Epicłet. c. 47. ſpeaks to the ſame Purpoſe. 


of Brothers and Siſters, the Inclinations are no leſs powerfully ſup- 
aid this Reftraint upon them; 


the Furies of a Wicked Conſcience, Comp. Charron de la Sage 


im when Perſons are tranſported with 
C 
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the firſt Degree, are, of themſelves, repugnant 
to the Law of Nacure, is this; becauſe as the 
Origine of Mankind is recorded in the Hoy Scti 
ptures, ſuch Matches muſt neceſſarily have been 
made between the firſt Children of our firſt Pa- 
rents. For it is by no means to be ſuppos'd that 
G O D would appoint ſuch a Caſe in which the 
Law of Nature could not but be violated ; and 
yet we ſee Him commanding the Propagation of 
Kind, and at the ſame time providing no other 
way of performing that Duty, beſides theſe Con- 
tracts between Brothers and Siſters. Nor can we 
ſay that the Creator lay under any Obligation of 
forming one only Human Pair. Some have ex- 
preſs'd great Contempt of this Argument, as 
raſh and impertinent, but their Cenſure will be 
of little Force, 'till their Reaſons are more 
conſiderable. They tell us, GOD was pleasd 
Mankind ſhould draw their Deſcent from one Head, 
that He might eſtabliſh a firm Alliance among ſe them 
on the Score of their Kindred. But would not the 
Alliance have been ſufficient, ſhould ſeveral Pairs 
have been at firſt produced, all having the fame 
Nature, and the ſame immediate Author of it? 
And would not they have been able, by Inter- 
marriages, to keep up the near Relationamongſt 
their Poſterity 2 They urge farther, that if che 
Beginning of Human Race had been otherwiſe 
ſettled, Wars muſt have immediately followed, and 
the World bave periſh'd in its Infancy. But of what 
Conſequence is this Objection, when even ac- 
cording to the Eſtabliſh'd Method, we ſee one 
of the firſt Brothers falling by the Hands of the 
other? Therefore the Prohibition of theſe Mar- 
riages ſeems to have taken its Riſe from ſome 
poſitive Ordinance ( a ): The Ground and 
Occaſion of which might be, Firſt, the great 
Modeſty diſcoverable between Parties thus re- 
lated; and, Secondly, this Conſideration, that 
in as much as their Circumſtances engage them 
to live together in a free and unobſerv'd manner, 
were they farther allow'd to unite in a wedded 
State, too frequent Opportunities would be of- 
ferd of Adultery, and other ſhameful Diſor-— 
ders ( b ). 

It may contribute to the Illuſtration of this 
Point, to reflect again on the Opinion of the 
ancient Fews, as collected by Mr. Selden (c) 
). They, therefore, amongſt theſe fix Kinds 
of Conjunctions, originally forbidden by GOD, 
reckon the Marriage of a Brother with his Siſter 
by the Mother's Side. But they add, that this 
Command did not exerciſe its Force till Man- 
kind being ſufficiently multiplied, Plenty of o- 
ther Women might be had, and there was no 
need of breaking in upon this Degree. Tis an 
old Tradition with the Eaſtern People, that all 
Adam's Children, except Seth, were Twins; and 
that it being neceſſary amongſt them for a 
Brother ſtill co marry his Siſter; yer they care- 
fully abſtain'd from Siſters of the ſame Birth. 
Farther, the Fews believ'd a Siſter, by the 
Mother's Side, to be more cloſely allied to her 
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Tumar was Ignorant of the Divine Law, which 


Book y. 
Brother, than if by the Father's only. (And thy 
D:uteronomy XIII. 6. Thy Brother the Son of th 
Mcther, is Emphatically ſpoken, as a nearer Le 
gree of Relation). Taey thought the Primitine 
Command affected only Siſters in the forme, 
Senſe, not in the latter; for theſe they judge 
might be taken for Wives by the pureſt of dhe 
Gentiles, thoſe who obſerv'd the Precepts of Nu 
and govern'd themſelves by the Law of Natur 
and of Nations. And hence, they ſay, it cans 
to paſs that Abraham married his Siſter Sarah ; ng 


her 4 


Reſtraint being yet laid, in that Particular, tron 72 
the poſitive Law. For leaſt any ſhould imagine Mie Ca 
that the Term of Siſter is there put ſor any Kin mon 
woman, the Patriarch himſelf explains bis om Mermit 
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meaning, Truly, ſays he, ſhe is my Siſter, fo 
is the Daughter F my Father, but not the Daughta 4 
my Mother (d). Yet that ſuch Matches wer 
not uſual in thoſe Countries, is evident from thi, 
that Abraham imagin'd He ſhould avoid being u. 
ken for Sarah's Husband, if ſhe pretended to h 
his Siſter. Unleſs we are rather inclin'd to ſq, 
that He hoped they would take the Word in the 
fulleſt and moſt vulgar Senſe, for the Siſter h 
both Sides. 

A Difficulty ariſeth on this Subject, fron 
2 Sam. XIII. 13. where Tamar anſwers her Hal 
Brother Amnon, ſolliciting her to his Bed, Sul 
to the King, for be will nat with bold me fromily, 
Here on the one Side, it is not probable tha 


expreſly forbids che Marriage of a Brother aa 
Siſter by the ſame Father, as well as by the ſane 

Mother. And on the other Side, it would hae 
been in vain for Her to think of finally eſcaping 
the Violence of her Brother's Paſſion, by depend 
ing on this Reſerve, that whatever ſhe might 
ſeem to promiſe Him, He could not, at laſt, wed 
her, without a manifeſt Violation of the Divine 
Command; which yet is Foſephas's Opinion (e) 
The Jewiſh Doctors therefore give this Anſwer 
to the Caſe before us. They ſuppole Mazcab, 
the Mother of Tamar and Abſalom, to have been 
taken Captive by David, in the War againlt the 
King of Geſur, and to have born him Tamar Whill 
ſhe continued a Gentile, and Abſalom, after [hs 
was made a Proſelyte. Since then they were per 
ſwaded that Perſons, by embracing their Reiz, 
on, were releas'd from all former Kindreds ; àn 

becauſe the Child of an Hraelite, by a Gentile Wife, 
follow'd the Mother, not the Father, and u 
likewiſe reckon d a Gentile ; they concluded that 
Tamar, when ſhe became a Proſelyte, loſt all che 
Relation ſhe had to Ammon, during her Gewile 
Condition; and that accordingly ſhe belier'd ſhe 
might be given in Marriage to Him, wichour 
tranſgrefling the Divine Ordinance ; Her Near- 
neſs of Blood being extinguiſh'd in Her Regente 
ration. 5 

To touch on the Cuſoms of other Nations in 
this Affair, we find Byblis, in Ovid, complaining 
that the Laws of Marriage ſhould be ſtrictet 
amongſt Men than amongſt che Gods; 
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( 4 ) Add Cumberland de L. N. c. 8. /. 9. Selden de F. N. & G. I F. c. 1.9 8. 


v. 458, 535, 558, Ge. (e) T. V. c. 11 
(4) Geneſ. XX. 12. Vid, Grot. ad loc. dict. 


( 1 ) See Mr. Barheyrac's iſt, 2d and 3d Notes upon this Section 
(e) Antiq. Jud. VII. 7. 
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bi nempe ſuas babuere ſorores. 
sie Saturnus Opim jundtam ſibi janguine duxit 3 
Oceanus Tethyn, Junonem recter Oly mpi. 
Actam. IX. v. 496, Oc. 


mer ( a) the Daughters of Hola are re- 
| . 40K to his Sons. Theccritus () 
ommends King Prolomy and his Queen, for re- 
embling the Matches of the Gods, in being Bro- 
her and Siſter. Lucian ( c )1eports the ſame of 
auſolus and Artemiſia 3 His 
| FETs is laid 1 married Ada his Siſter. 
mongſt the old Peruvians the Tncas alone were 
Permitted to marry their Siſters, and all other 
en forbidden to take the ſame Liberty (e). 
Da the other hand, the R. mans abhorr'd this Pra- 
ice as moſt odious and unnatural. Plutarch (F), 
Ting che reaſon why the Women, in that Na- 
jon, laluted their Relations with a Kifs, hath 
Wc this Remark, hen the Laws bad prohibited the 
a arriage of near Relations, they et allow'd them 50 
acted to this zunocent Expreſſion of Love; and this 
ane 4 mutual Pledge and Mark of their Alliance. 
in ancient Times, the Romans abſtain d from wed- 
Wing their Kinſwomen, in any Degree of Blood ; as they 
W: preſent forbear their Aunts and their Siſters, It was 
Wire before the Marriage of Couſin Germans was dif- 
md with (g). 3 
The Athenians, by the Conſtitution of Selon, 
Wight marry their Siſters, by the Father's tide, 
or by the Mother's. Thus Plutarch ( relates 
Match between Themiſt. cles's Son and his Daugh- 
Er by another Wife Demoſthenes ( 5 ) reports the 
me of his Grandfather. Cornelius Nepos, in his 
iſe of Cimon (K), obſerves that General to have 
ade the like Marriage, which, he ſays, Was a- 
eeable to the Athenian Cuſtoms (1). Yet there is 
Paſlage, in the Oration of Andocides againſt Al- 
Wiades, which ſeems to overthrow all this: Re- 
ect, ſays he, upon the Examples of our Anceſtors ; 
ith what Bravery and what Wiſdom they proceeded, 
ben they ſent ſo great a Man as Cimon into Baniſh- 


1 

* ent, for violating the Laws, in taking bis own Siſter 
UL bis Bed (m9). Plutarch, in Cimon's Story, deli- 
10 ers himſelf with no Certainty on this Point; 
1 e tells us, Same cenſur d Him for uſing too much Li- 
i- erty with his Siſter, tho only in __ : Others affirm'd, 
id bat the Matrimonial Contract had really paſs d between 
fe, bem, and that the reaſon was, becauſe the young La- 
35 V, en account of the Poverty of the Family, coul not 

nd a Husband abroad. 


(2 ) The Lacedemonians, on the contrary, mar- 
ed their Siſters, by the Mother's fide, not by 
he Father's ; as Philo Fudæus (un) inſorms us. 

It appears from Plato (o), that he eſteem'd 


a as much as he forbids it only in the aſcending 
r deſcending Line of Kindred. 5 


in Arrian (4), Hidrens, 


Matrimony between Brothers and Siſters lawful; 


Amongſt the Fgyptians, Diodorus Siculu p) 
obſerves, this kind of Marriage was eſtabliſh'd 
by an exprels Law, and was grounded on a ſu— 
perſtitious Conceit, that the ſame Practice had 
ſucceeded fortunately with i, Achilles Tatius ( a) 
reports the ſame Cuſtom of the Phenicians, 

Others of the Ancients declar'd an abſolute 
Diſlike of this Freedom. It is one of Phocyliders 
Precepts ( r ), bo 


Mud z, bs StoTepror $A wer yl, 
Nor climb thy Sifter's interdidted Bed. 


And indeed that theſe Matches were very unuſual 
through all Greece, may be gather'd from Hermio- 


' 
1 


Andromache, 


nes Speech in Euripides, where ſhie thus upbraids 


Toisny miy mw gates, , Sc. v. 103, Gr. 


Thus the Barbarians with inceſtuous Love, 
Fathers their Daughters, Sons their Mothers wed, 
Brothers their Siſtets; and no Law reſtrains 
Their ſinful Paffion— 


Or if they were once permitted in Greece, it is 
certain they grew entirely out of uſe wich Po- 
ſterity; as that Paffage of Sextas Empiricus (s) 
ſufficiently proves; The Egyptians cimmatted Mar- 
riage with their Sifters, "which, amongſt us, is diſal- 
low d by Law. The ſame Author lays in another 
place (t); In our Country we eſteem it c ntrary to 
all Right and Decency, to make a Wife f a Mother 
or of a Siſter (u ). ( 1, ) Yet he cha geth both 
thoſe Practices on the Perſians; as do likewiſe 
Strabo (x), Laertius (), Curtius (2), and La- 
cian (a). Tho the Anſwer given by the Judges 
to Cambyſes, in Herodotus ( b ), plainly ſhews, that 
the wiſer Men, even in the Perſian Nation, were 
of a very different Opinion, | - 

It may not be improper to conclude our Search 
into the preſent Controverſy, by returning to the 
Fews, They, then, in their Prohibition of Mar- 
riage between Brothers and Siſters, thought it 
made no difference whether the Siſter, in ſuch 
a Caſe, came by Adultery, or by a Lawſul Bed: 
Nay, if the was born of a Mother-in-Law, in a 
diſhoneſt way, the Rule held againſt Her, in this 
reſpect (e): Tho, otherwiſe, as to the Crime 
of Inceſt, they held it could only be committed by 
Matrimony, not by Adultery, nor by Unmarried 
Pollution. Thus, amongſt them, he did not paſs 
for an Hceſtuous Perſon who had defil'd a Mother 
and ber Daughter, but he only who had actually 
wedded both. Thus too a Man might marry her 
whom his Father, Brother, or Uncte, had been 


too familiar with, tho' he could not wed his Mo. 


ther- in- Law, nor his Uncle's Widow, nor ſo 
much as his Brother's Relict, unleſs in the extra- 


. 


(2) Odyſ.. 10. 


edit. Alexand. 1, 1. (e) 
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5 * 595. Ed. Gen, Caſaub. (y) In Prom. (2 JL. 8. c.2. ſ. 19. (4) De Sacrific. p. 364. Edit. Amft. 


in In. 


Thalia, Add. what is related of the Thraſcians, the Inhabitants of Mount Libanus, I know not with what Credit, by 
(e) Add. I. 54. D. de Ritz Nupt. N 
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Cuſtom amongſt the Tartars, for a Son to marr 
his Mother-in-law, when left a Widow by th 
Father (5). 
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ordinary Caſe ot his dying without lilue (2). 
And ſo on the other hand, a Man might take her 
to Wife whoſe Mother, Siſter, Grandmocher, 
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Aunt, Daughter or Niece he had corrupted. It 
is true, by che Traditions of their Kabbins, theſe 
Marriages were judg'd unlawful : yet che con- 
tracting Party was only corporally puniſh'd, and 
the Contract ſtill allow'd to ſtand good. 
all which we may infer, that the Fews, in ſta- 
ting the Notion.of Affinity; held it to proceed 
not from a bare Nearneſs of Blood, unleſs caus d 


From 


The ancient Fews, as Grotius obſerves ( 
ſounded the Prohibition of theſe Degrees chjxq, 
on two Reaſons: Firſt, on that Natural Mi 
which hinders Parents 2 holding Familiari ) wa 
their j/ſme, either by themſelves, or by ſuch Pera Þ 
are, in Blood or Affinity, neareſt to them. Which Ni 
gument, as it is of good Force in the aſcendi 
and deſcending Line, ſo, in as much as the Shag 


there alledg'd is exceedingly weakened, andi 
moſt brought to 8 in the Collateral Kn 
dred, eſpecially beyond the ſecond Degree ; 
can here by no means amount to a Precept of tþ 
Law of Nature. Yet are we to eſteem thoſe (; 


in a Regular and Matrimonial way (6). 
Nicetas Acominatus reports, that the Emperour 
Andronicus Comnenus having a Deſign of joining 
in Marriage Alexius and Irene, both inceſtuouſly 
begotten on Theodora, and conſulting his Judges 
on this Point, one of them gave his Opinion, 


that The Parties being illegitimately born, were not 
to be efteem'd of Kin to each other, but had ſt all 


Right and. Alliance of Bload; and were in the Con- 


dition and: Diſt ance of Strangers. I 
cenſures theſe Judges, as Men of greedy and ſor- 
did Tempers who made a Gain of diſpenſing 


But the Hiſtorian 


with GO D's Commands, and would ſell their 


Voices for the Feaſts and Favour of Great Perſons. 
XXXV. As for the other Degrees, forbidden 
(e) in Levit. XVIII. it will be {till more dith- 
cult to find a Reaſon why they ſhould hinder 
Marriage, on the bare Conſideration of the Law 


of Nature. Tho' it muſt be own'd, that ſuch 


Matches have been condemn'd and deteſted by 


many Heathens. St. Paul (d) calls it Such For- 
nication as is not ſo much as named amongſt thy 
tiles, that a Man ſhuld have his Father s Wife Pho- 
ts it down as one of his Moral Leſ- 


; 


cylides (e) le 


Ons. 


Make not thy Father's injur'd Bed diſgrace 
Thy Step-dame's Vows ; but with Reſpe& confeſs 
A Motber Her, that fills thy Mother's Place. 


M paßt wi d N Hes Mules 2 
Mnrtes i ds nue mw waricos iygte Hd 


the Gen- 
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The Story of Stratonice is well known, whom 
Seleucus her Husband gave away to his Son An- 
tiochus, when the young Prince was fallen in 
Love with her beyond Cure. It was a remark- 
able Saying of Seleucus on this Occaſion, that 
If bis Wife expreſs d an Abhorrence of ſo unuſual a 


vil: Conſtitutions moſt juſt and well groundel, 
which extend the Prohibition to a wider Con 
paſs; on purpoſe, as it were, (2) to fence n 
and ſecure thoſe Degrees which the Diaae g 
Nature, or the Poſitive Ordinance of GOD tu 
before forbidden. Their ſecond Reaſon wy 
Leſt too great Occaſion ſhould be offer d to Fi 
tons _ Adulteries between Perſuns thus related, al 
conſt amly converſing with Freedom together, if ſui 
Pieces of ante, might be made good by th: l. 
medy of Marriage. This Argument, like the fg. 
mer, is ſufficient to give Occaſion to a Pom 
Law, not to evince any Precept of Nature, The 

eus apply it well, to account for that ſeeming 

ifficulty in the 18th of Levit. where the mam. 
ing an Aunt is forbidden, and not the marrying 
a Brother's Daughter, though both ſeem equi 
diſtant in Degree. For they obſerve, that young 
Men frequenting the Houſes of their Grandls 
ther and Grandmother, and ſometimes dwelling 
with them, are very much in the Company d 
their Aunts, whereas they come not ſo often to 
their Brothers Houſes, nor have there the ſams 
Privileges and Freedoms. Yet the latter of thel: 
Degrees was eſteem'd unlawful by the Romany 
as appears from the Caſe of Claudius, when d- 
ſigning to marry Agrippina (). 

Many there are notwithſtandiog who aſc, 
that in the Place of Scripture but now mentiond, 
not ſuch particular Perſons are forbidden, but 
general all ſuch nearneſs of Degrees: whoſe At 
guments, were there Occaſion, might peta 
tind an Anſwer. | 


Practice, he begg'd bis Friends to inform her, that 
whatever Action was pleaſing to the King, and bene- 
ficial to the Publick, ſhe ought to eſteem right and | 
juſt (F). Yer Appian (g) doth not ſtick to call Words of the 24th Verſe, For all theſe Alumi 
this Love of Antiochus, «Yu wives, A ſinful. Ex- tions have the Men of the Land done which vet a 
travagant Paſſion. It (1) is ſaid to be the ordinary, fore you, and the Land is defiled. For, ſay they 


— 


Thoſe who maintain that all the Degrees, M7 
tion'd in the 18th Chap. of Leviticus, are le ..__ 
wiſe repugnant to the Law of Nature, urge te 
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Mr. Barbeyrac's NOT ES on Chap. 1. 5. 35. 8 8 150 

(2) The Pythagoreans mightily approved the old Laws of the States of Greece, by which it was forbidden to *. 
_ Amorous Converſation with a Mother, Daughter, or Siſter, and to ſatisfy his Deſires with any Woman what ” i. 
a Temple, or in the fight of the World ; for ſay they, it is good and profitable to put as great an Obſtacle to it, 2. 
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ſible. "Emmliu = au wie E ra, x) mt h,, e mg oy roulwar ty F E,]mue Ne. T3 Te WHITESD OV; (d) 
ua dhe), wire & Api, are dd, hrs oy 7G bs, MAN F N ©), x} ee, 73 ws ννẽ Jir%% ee 4 5 
vel mt. Jamblich. in Vit. Pythag. F. 210. | | p94 

( a ) Comp. I. 1. ſ. 3. D. de Concubin. J. 4. f. 9. D. de Gradib. & Affin. ( b ) Selden, bid. (ec) v.07 ay x 
L. 2c 4.13, 14 (d) 1 Corinth. V. 1. (e) V. 168, 169. (f ) Plutarch in Demetr. 7: ap = 
Wech. (g.) In Syriacis, p. 127. Ed. H. Steph. Add, Senec. Controverſ. I. 6. Decl. 3, Valer. Max. I. Sens, Me- 2 
Ext. Cicero, pro Cluent. c. 6. expteſſeth a grievous Abhorrence of Marriage between a young Man and his Wie 12,15 L, F. 
ther, O incredible Villany of a Woman, fays he, and never heard of till this time in the World 1. Add D. L. 23. f. 2. 5 abote⸗ * 
c. De ritu Nupt. (h) Haython, de T artar. c. 48. Paul. Venet. J. 1, c. 15. (i) In the Place Neri 


vated. 52 ) V. Tacit, Ann. XII. tig 
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[ | ap. I. | | Of Mat mony. 

| | in as much as every Tranſgreſſion preſuppoleth a of Strangers ; and when they are 

1 pra thoſe Gentiles in contracting ſuch Marria- ty breaks off with them, 


ral Law, or ſome Divine Poſitive Ordinance uni- 
verlally binding Mankind: The latter is hardly 
to be made out and the former muſt therefore be 
admitted. To this Mr. Selden (4) anſwers, that 
he Word (3) theſe is to be reſtrain d to thoſe Sins 
Which the Heatbens were capable of committing. 
Nad as an Argument that it doth not extend to e- 
ery Particular there mention d, he obſerves, that 
ne Caſe there prohibited () is the marrying of 
wo Siſters together, which could not be before 
icious, having been practiſed by ſo righteous 


Man as Jacob. (Though to this Remark of 
( EM rc. Sede it might well be added, that the Quar- 
del els and Emulations between thole Siſters, Facob's 

Vives, was probably the Reaſon of this poſitive 


prohibition.) In the ſame manner Amram, Mo- 
Ls Father, married Fochabad his Aunt ; another 
t the Degrees here forbidden (c). 

By the Turkiſh Alcoran (d), a Muſſulman is re- 
rain'd 1 his Mother, his Step dame, 
is Daughter, his Siſter, his Aunt, his Niece, his 
Nurſe, his Foſter-Siſter, his Wive's Mother, his 
is Wive's Daughter by a former Husband, his 


{. ons Wife, two Siſters, a Daughter to a Woman 
frm whom he hath abuſed, and, Laſtly, another 
Tie an's Wife, unleſs taken for a Slave in War (e). 
ming (4) It may not be from the purpoſe to ob- 
rj ere, that many have imagin'd the Force of Af- 
ying WWinicy to ceaſe, on the Death of the Perſon in 
ully hom it was founded. It is a Saying of Euripi- 
bung 44 (F). 5 14 

1 —— New Afmities efface the old. 

lin 3 
y a ſecratet (g), ſpeaking of a Gentleman who had 
n 0 {married his Aunt, ſays, He took ſo much Delight 
ame d Satisfaction in my Father's Friendſhip, that loſmg 
heſe my Aunt without Iſſue by ber, be took my Father's Cou- 


in- German for bis ſecond Wife, to keep up the Affi- 
ii between our Families (h). Florus (i) tra- 
Cing out the Cauſe of the Quarrel between Cæ- 
rand Pompey obſerves, that upon the Death of 
Julia, Daughter to the former, and Wife to the 
latter, the Band being broken aſunder which had 
lo long held them together, they ſoon diſcover'd 
their mutual Jealouſy, and appear'd the moſt vio- 
lent of Rivals. Marriages, ſays Philo the Jew (E), 
are the Ties and Engagements which unite the Families 
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ges muſt needs have violated, either ſome Natu- 


dillolwV d, the Aſſini- 
XXXVI. It will be convenient to addia Word 


or two about thoſe Inferiour, or Secondary Wives 


in uſe amongſt ſome Nations: Such as da truly 
plighe their Faith to their Husband, and re u- 
nited to him in the ſtricteſt manner of Society ; 
yet ſo as that upon account of their unequal Con- 
dition or Birth, or for other Reaſons they are not 
admitted to the full Honours of their Character, 
nor acquire the ſame Rights for their Children, 
as other lawful Mothers (1). Of theſe Mr. Sel- 
den (m) hath treated at large; and from him it 
appears, that their Difference from juſt and pro- 


per Wives, is introduc'd purely by poſitive Law, 


or by the particular Covenant of the Parties, 
who to the principal Matrimonial Pact may add 
any thing at their Pleaſure, which doth not con- 
tradict and overthrow it. The chief Reaſons on 
which this Practice ſeems to have been founded 
are theſe, the Preſervation of Noble Families, 
the Fear of injuring former Children (), and 
laſtly, the avoiding of thoſe great Expences, 
which a Wife, in the higher or more perfect De- 
gree, might challenge by the Cuſtom of che State. 
In order to the keeping up of great Families, it 
is convenient that they marry into equal For- 
tunes and Honours :; For the better procuring of 
which, it hath been enacted, in many Common- 
wealths, that in caſe a Man take a Wife beneath 
himſelf, the Marriage ſhall nor have all choſe Ef- 
feats and Priviledges, which it would otherwiſe, 
in courſe, enjoy. And then again, nothing more 
weakens a Family than the diſmembring of an 
Eſtate into too many Parts; wherefore to pre- 
vent this Misfortune, ſome have thought it pro- 
per to take up with theſe Secondary Wives, whoſe 
Children, if their Portions are not over large, 
have yet no Reaſon to complain. And as to the 
third Point, He is a notorious Fool who makes 
himſelf a Beggar to maintain the Pride and Gran- 
deur of a Wife. N 90 | 
On the whole, it is clear how inj uriouſly we 
deal with theſe inferior #ives, if we allow them 
no better a Title than the vile Name of \Concu- 
bines (1). For Concubines are properly. ſuch, as 
exerciſe Conjugal Freedom without -Conjugal 
Faich, and differ only in Degree from common 
Strumpets: Nor do they exempt themſelves from 
the Scandal by entring into a private Engage- 
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tract a true Alliance or Affinity. Marc. Paul. Vene t. Lib. 


us, how they were look'd on as Concubines, 


to bite TENT 15 > 0113 19 G 
-_ (2) T. 5. e. 1, ( b ) Leuit. XVIII. 18. Upon which place conſult Grotius. 
yu" apt. of Moe. e) Add. Selden. de 
TX * ) In Keines 85 | 
alive. Idem Philipp XI. c. 4. concerning Dolabella, ho had 

von avenly Powers, was once my Friend ! „(iz L. 4. % n. 1 
- , ve are told of the Tartars, that amongſt them tis an uſual thi 

. 
U their ſurvivi i | 
* ing Friends, than if they had a uall 
c * | * F. N. f'w L 4 5. e. 7. 15 ) V. rot. id 2.C, 5. 2 1 5. 
— Aperor Marcus, upon the Deat 


Mr. Barbejracs NO TE S on Chap. 1..$. XXXV ESSE... s # 
3) This Critical Remark, alledg'd by Grotius before 9 14. deſtroys the whole Syſtem of them who ground your Di- 
vine poſitive general Laws upon it; tho' they can't ſhew, how they have been publiſh'd to all People. i 
(4) Yet among the Tartars, on the contrary, Fathers marry their deceaſed Sons with the deteaſed Daughters of ſome 
ther, and lmagin, that by that Poſthumous, or rather Imaginary Contract, the Parents of that Son, or Daughter, con- 
A: OH os pas ok 1 
(1) See Cujatins Obſerv. Lib. V. Cap. VI. where he treats of che Notion that the Romans had about them, and ſhews 


celebrated their Nuptials in their Life- time. 


i 


r 
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* > Bow 


(e) We meet with ſome 


* Things cvncerning the Degrees of ys amongſt the Indians, in Abr. Roger, de Bra min. p. I. c. 12. 
N. 


G. &c. I. 6. c. 11. (f) Med. v. 76. & in Oteſt. 1083. 


(h) Cicero pro Quint. c. 6. The 4 nity could by no means be broke off, whilſt the Children were 


And this Gentleman, O yes 
3. (k) De Legat. ad Caium, On the other ſide 
ng for different Patents to make Matches between their 


ormerly married his Daughters; 


ece2s'd Sons and Daughters; 528 that by this poſthumous way of Marriage, a Relation is no leſs contradted between 


(1 ) Vid. Selden. 


(n) So in Julius Capitolinus towards the end, the 
* of his Lady Fauftina, took the Wife of his Procurator for a Concubine, Ne tot liberis 
7 "Tinducevet novercam, That be might not bring ſo numerous a Family of Children under the Power of a Mother-in-Law. 
115 1 
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ment, 
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Of Matrimony. 
ment, and confining their diſhoneſt Service to a them, to cut off the Heads of all his Wives „ 
ſingle Perſon (429). But the Faith of the Mar- cale he loſt the Battle ( 4 ): 1 
riage-Bed, is infinitely more ſacred and ſolemn The Cbineſe, when they deſpair of obtain; 
than to be brought into compariſon with the Iſſue in juſt Marriage, have recourſe to the "i 
ſtricteſt of theſe illegal Compacts, founded on medy of Concubines ; eſteeming it the moſt q; 
the baſe Proſpects of Lucre or of Luſt (00. ſerable thing that can befall a Man, to bez 

Buibequius (c) remarks ſomewhat very parti - loſs for Children, who might mourn at his l 
cular of the Turkiſþ Emperours, that after Baja ceaſe, and perform the decent Honours of 1; 
zet, none of them enter d into juſt and proper Burial (e). ; ; 

Matrimony. For be, after bis Defeat by Tamerlain, We have only this Obſervation to add, thaty 
falling together with bis Wife into the hands of the Vitor, the publick Laws of Common-wealths are u 
cook v0 part of the barbarous Treatment more to heart, to inveſt other Contracts with certain Rites a 
than the Aﬀronts and Diſhonours put upon the Sultaneſ: Solemnities, upon want of which they paſs iy 
before his Eyes. In regard to this Accident, his Succeſ— Invalid in Civil Cognizance ; ſo in ſome Sta 
ſors abſtain from Conjugal Engagements; and as to the there are ſuch Ceremonies annex d to Matrim. 
Affair of Iſue, make uſe of Women in the Condition F ny, as if omitted make it illegal, or at leaf, 
Slaves, who are not capable of ſuffering ſo much Injury prive it of ſome Effects which would Othervi 
and Diſgrace. But indeed the Turks, in general, pay have ſprung from it, according to the local q 
vo leſs Affection and Kindneſs to their Sons by Concubines toms and Conftitutions (F) Now altho th 
or Harlots, than to thoſe who are born of their legal Law of Nature be a Stranger to theſe Formal 
Moves; nor have the former any leſs Degree of Right to yet inaſmuch as it commands all Subjeds to 
the Goods and Eſtate of their Father. the Ordinances of the Government under which 
Abbas, King of Perſia, took another way of they live, it would be idie and ridiculous for fy 
reventing theſe Indignities: For, carrying with Perſons, as have not the Power of making oi 
him into the Field all his Female Train, he com reverſing Civil Laws, to plead the Indifermad 
manded the Eunuchs, that had the Cuſtody of Natural Law in the preſent Caſe. 


. © SD, 
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y | (a) Vid. lian. J H. I. 10. c. 18. ( b ) Yet ſometimes we meet with the Word Concubina in no dilprig. 
1 ful Sence. Vid. L. 32. t. 3. I. 49. [. 4. D. de Legat. and L. 5 t. 25. 1. 3. C. de natural. liberis, Concubinage is call d 
14 Marriage. Add, Godofred. ad loc. dif. (e) Epiſt. (d) Petrus della Valle Itin. P. 2. Epi 5. (e) 
7 ſj. tin, Hiſt. Sn. I 6. C. I. P · 201. ( f) V. Conftitut, Sicul, . 3+ t. 20, 
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44 Of Paternal Power. 4 
14 | ther 
iS I. The Common Opinion of the Original of Pa- j VIII. How far Children are capable of ting g eelle. 

3 ternal Authority. vern d at this time. Pare 

13 II. According to Hobbs, the Original Power over | IX. Whether a Father may ſell his Son. 

14 Children is in the Mother. X. Of the Obligation of Children made free. 
+4 III. And from her is derived to others. XI. What Power Fathers have over their Childten, 

1333 IV. On what Reaſon is Paternal Authority grounded. out of Civil Societies. 

if 4; V. How far the Father has more Right than the Me- XII. What Power is Civil Societies. 

Ws ther. XIII. How this Power is loſt. 

WT VI. How great the Power of the Father is, as ſuch, | XIV. Whether Children ought to have their pate \ 
TIN over bis Children. © Conſent to their Marriages. 

1 VII. Both in their Infancy and Childhood. 13 
. | _ 
bo I. Hildren are the proper Fruit of Matrimony; Perſon really exiſt, who before had no Being 62) 
5 as they are likewiſe the proper Subjects But in as much as both the Parents equally co = 
i of Paternal Dominion, that moſt ancient, tribute to this ſignal Benefit, they ſay that - IN 
m8 and, at the ſame time, moſt ſacred Kind of Go- originally acquire a Right over their Iſſue; ba a 


vernment; by Vertue of which the Children are that, in caſe they contend for the Sovereign), that th 
engaged to acknowledge the Superiority, and to and by reaſon of their contraty Commands can. bod Ex 
reverence and obey the Commands of their Pa- not both be obey'd together, ( 1 ) the Father3 xd * 
rents. The Origine of this Power, Grotius (4), Authority is to carry the Precedence; not ou! 
and moſt Writers refer to the Act of Generation, on the account of the Advantage he hath in * 
by which the Parents do, in ſome meaſure, re- but likewiſe becauſe the Mother her {elf is place 
ſemble the Divine Creator, whilſt they make a under his Direction and Sway. | * 
| EE — vita 
Mr. Barbeyracs NOTES Chap. 2. S. 1. 4K 


[ uintilian expreſſes this very well in this Paſſage of his, Declam. VI. quoted in part b ovins : Duo LT o 
80 2 8 u num r ebe videa mus, quò ive debuerit. alle quidem ferne dicere, rl awe 1 . women om — 
ge majus eft Neceſſe habuit parere————Sint ſane jura paria, ſedeat medius inter duos Fudex © Non comparabo 7 

: 23 apud omnes Gentes plus juris habeat Pater : Sit ſane Natura communis, non imputabo, quod nomen dedi, quo 
lam, quod impenſas, &c. 5 | 
CLF LES LH 


mY Mr. Hi wh 


% 
Men 
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ah — 1 — — a 


leaſure. See alſo | 
of bu ring bf without Diſtinction, which ought to be oa wy Ie gene 


iS i Author's Reaſon, tho*' Mr. Buddeus attributes it to Mr. 
N Modern Phy ſicians will not allow, as moſt Men know. | 
(i ) Theſe are our Author's Words to the end of this Section, and agree with his Principles, only we muſt add, that 
hat he ſays of the Mother, muſt equally be applycd to the Father. 
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II. Mr. Hobbes ( a) takes another Road in tra- 


—_ 


* ſhould attribute this Right of Governing to the 


ing out this Paternal Rule: © Tho', ſays he, this © Husband rather than to the Wife: For the Ine- 


rue Conſequence, . . v. ä 
ar and therefore hath the Dominion over bim; 


Les ic is not ſo clear and manifeſt as to ſhew its 


ity, as thoſe do where one of the 
_—— in the Definition of the other; 
put muſt be made out by other Arguments and 
Proofs. Beſides, ſince all Sovereign Power, if 
regularly eſtabliſh'd, is indivilible, {o that no 
one can, at the ſame time, ſerve two Maſters, 
unlels in Subordination; and lince two Perſons 
concur to the Act of Begetting, that Act ſhould 
ſeem an improper Foundation for Sovereignty ; 
which may therefore be more conveniently de- 
Juc'd from a State of Nature, in the following 


E Mechod. During ſuch a State every Man hath 


iberty of practiſing againſt every Man, what 
* — — ed to his own Preſervation [ 
( 1 ) and conſequently the Conqueror is the 
Lord and Maſter of the conquer'd. Whence 
we may infer, that by the Law of Nature the 
Right of governing an Infant is firſt in the Power 
of the Mother; who, if ſhe reſolve to nouriſh 
and breed him up, ( 2 ) as ſhe is in Duty obli- 
ged to do, is ſuppos d to do it upon this Condi- 
tion, that he ſhall not prove her Enemy when 
grown up, i. e. that he ſhall pay Subjection and 
Obedience to her. ( According to his Hypo- 
heſis, thoſe are mutual Enemies, who are neither 
ubject one to the other, nor own a common 
alter). For it is by no means to be preſum'd 
that I would give a Perſon Life, ob purpoſe to 


put him in a Capacity of growing up to my Pre- 


judice, and of gaining ſtrength in time to repay 
my Kindneſs with Hoſtility, Thus therefore a 
Woman becomes, at the ſame Minute, a Mo- 
ther and a Sovereign Miſtreſs. Nor is the Ex- 
cellency of Sex a ſufficient Argument why we 


* —_— 


Mun is the Father of quality is not ſo great between them, as that the 


Man can immediately eſtabliſh his Rule over the 
"* Woman without Oppoſition ; but, in a State of 
Nature, he mult fairly win her by « Courſe of 
War. Farther, (3) the Woman, by carrying 
the Child ſo long about her, and nouriſhing it 
wich her Subſtance, (4) doth certainly contri- 
* bute, if not the moſt noble, yet the molt labo- 
* rious and troubleſome Share to the Production 
* of Iſſue (b). Laſtly, in as much as in a State 
"of meer Nature, where no Conimon- wealths 
* and no Families are ſuppoſed, 'tis impoſlible to 
* know who is the Father of the Child, but by the 
Mother's Aſſeveration ; it ſollows that the Child 
belongs to whom ſhe pleaſeth, and cherefore pri. 
* marily .to her ſelf. On which account it was 
* enacted by the Roman Conſtitution that Iſſue, 
brought forth without Matrimony (e), ſhould 
follow the Venter, or the Mother (4). 

III. From the Mother this Dominion, accord- 
ing to Mr. Hobbes, may pals to other Perſons ſeve« 
ral ways, © Firſt, if the Mother renounce her 
* Right by expoſmg the Child; the Perſon who 
* finds, and breeds him up, ſhall enjoy the ſame 
* Right which the Mother had over him before. 
For the Life which the Mother at the firſt gave 
him, ſhe, as far as the is able, takes away again 
by this Act of expoſing him: And conſequent- 
6 2 the Obligation he had to her, for her — 
* Kindneſs, is entirely cancell'd by this Injury. 
On the other fide, to the Perſon who ſav'd and 
* educated him, he owes all poflible Returns, and 
* ought to acknowledge him, both fer his Parent 
and his Maſter (e). Here, though we ſhould 
grant that ſuch a Child ought {till co preſerve an 
Inclination of paying Duty (1) to his Mother, 
and; upon her Sorrow and Repentance, to return 
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is Leviathan, 


(2) De Cive, e. 9. (b) 


Mr. Parbeyrac's NOTES on Cha 


hor clſewhere has confuted this Principle of Mr. Hobbes. See B. 1. c. 6. F 10. and B. 2. c. 2. / 6, BY. 
( : ; ny 383 this ( as 4s ru her Duty to do) as Mr. Hobbes's Opinion, but it is ind 
-" Hobbes* i the Courſe of his Reaſoni 
1 3 8 6 where he ſays, that a Mother may either bring up or nouriſh her Child, SUO ARBITRIO, 
* h In general, our Author mixes his own Notions and Arguments 


ng makes it evident; 


s ſhort and ty t Pleaſure, antl are endear d to their Children only b, that outward Satiifaction. 
3 5 3 8 remembring their ten Months Trouble, their long Courſe of Cares and Dangers. 
ſaying of Medea, in Ennius, (or rather in Euripides, v. 250, 


n 


„ 2,-3 


y contrary 
and Mr. Hobbes explains himſelf without Re- 


obbes in the Place before quoted. 


© nintil, Declam. 338. It is otherwiſe in the Caſe of the Met, who art made Parents 


But the Mothers 
It is a 
251, from whence it was borrowed ;] I had rather be Three 


limes under the Sword, than Once under the Hands of the Midwife. Yet they tell us of the Women of Paria in America, 
Mat they bring forth without any Pain or Weakneſs, and immediately after their Delivery return to their ordinary Work 
ind Employment. Much the ſame is reported of the Women of Chili; and 'tis added, that the Spaniſb Dames, if they 


ire there any conſiderable time, contract the ſame Hardineſs, 


$ives his Father much the Advantage of his Mother. 


Oreſtes in Eurip. v. 552, &c, when it makes for his Cauſe, 


My Father planted me, and his fair Dame 
Was but the Soil that bred and brought me forth. 


{ ©) See hereafter Section the Fifth. 


-ildren were ad judg'd Free: but if the 
© unted baſe and ſervile, 


of H. Steph, 


*e Perſon be bath preſerved, 


More tied I judg'd my ſelf to ſuecour Him 
That gave me Life, than Her that gave me Food. 


(d') By the Law of the Lyciant, if a Free-Woman married a Slave, the 
eateſt Man in the State wedded a Foreigner or a Strumpet, the Iſſue was ac- 
The ſame People took their Names from the Mother, not from the Father, Herodot. Clio, p. 44. 
(e) Thus Admetus fpeaks in Euripides (Alreſt. ) v. 666, Sc. 

So far I died as Death was in Tour Power : 
And if a kind Deliverer hath reſtor'd me 

To Light and Life, I own him. for my Father ; 
And boaſt to be the Comfort of his Age. » 


Len. Ora, 13. 4 Man cobo takes another out of the Water, where he was ready to prriſe, may well be efteem'd a Father by 


D d d ; 11 
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in ſome meaſure, under his old Relation and Sub- 
jection; yet he cannot do this otherwiſe than 
with the Conſent and upon the Reſignation of his 
Educator, to whom all his Charges, &c. are to be 
refunded. And this ſeems to be the only Caſe 
in which it is poſlible to acquire Rule overa Man 
by Seizure or Occupancy. 

Secondly, If the Mother were made a Cap- 
© tive in War, the Iſſue born to her belongs to 
© the Perſon who took her; as her other Goods 
© and Poſleſſions. 
ed, that che Right and Power of the Conque- 
ror, over the Iſſue of his Female Caprive, is quite 
of another kind chan that which ſhe, as a Mo- 
ther, before enjoy'd. 

Thirdly, If the Mother be her ſelf a Subject 
in any Common-wealth, the ſupreme Gover- 
© nour there hath Dominion likewiſe over her 
Child. Where we are again to remark, that the 
Power of the Civil Governour is very different 
from that of the Parents: And that ic doth not 
preſently follow, that che Mother's Authority 
mult be extin&, and as it were ſwallow'd up in 
the chief Ruler's; but in ſome States tis only li- 
mited and reſtrain'd, in others tis left almoſt per- 
te& and entire. 7 

Fourthly, If a Woman enter into an Agree- 
* ment of living with a Man, under this expreſs 
© Condition, that the Man ſhall be Lord and So- 
© vereign, then the Children born to them both 
© ſhall belong to the Man, upon the Score of his 
* Sovereignty over the Mother. 
© ther be the Mother's Subject the Children like- 
© wiſe fall under her Command; otherwiſe the 
© bearing Iflue would be a Prejudice to her Su- 
© premacy. And in general, if the Society be- 
* tween the Man and the Woman be ſuch a regu- 
© lar Union, as gives one the Dominion over the 
© other, the Children owe Subjection to the Ru- 
© ling Parent. But, if in a State of Nature, a 
© Man and Woman contract to cohabit in ſuch a 
© manner as to be independent on each other's 
* Rule, the Children ſhall fall co che Mother, un- 
© leſs it was expreſly order'd otherwiſe in the 
Bargain. For the Mother may, by Covenant, 
* diſpoſe of her Right as ſhe pleaſeth. 
they tell us of the ancient Amazons, that they 
* agreed with the Men of the neighbouring Coun- 
* tries, to whom they 
* ſend back the Males, and only to preſerve the 
Females to themſelves. But in Common: wealths, 
if a Man and a Woman engage by Contract to 


—— 


(1) It is certain, that as our Author will 


the firſt Foundation of all Enga 


ought at leaſt to be, engag' d tacitl 
of that Conjunction; and tho — 


ture of the Thing, which they can't truly be ignorant of, allows us to pre 
that our Author endeavouring to prove, that Fathers and Mothers ought to b 


on them, to preſerve that Life they have given them. 


of Plato, that bears his Name: H  s geld Trovc% midis owdheTaAum©eny, 


Tom. I. p. 45. 


© cohabit, the Children are the Subjects of Mich 
* Man : Becauſe in C ivil States, all wed 1 
* cal Sovereignty belongs to the Fathers of Fur Do 
* lies, by whom the States were founded ſry. but lor 
* ſtabliſh'd, and who, we may be ſure, were wi Ido 
ling to ſettle the Point in Favour of themſelm arent 
* ouch a Contract hetween a Man and Womm e an 
* a Common wealth, if it be made in ſolem le Ni. 
: Form, and — the Laws of the Pla on! 
is call'd Matrimony. But in caſe the Parties hu ,onlid 
But here it muſt be obſery- © pu only for Congybinage, or for a leſs ſole AP 15th) 
* kind of Cohabitatſbn, the Children ſhall um g ot 
* fall either to the Father or to the Mother, 2 o Fow 
* cording as the Civil Conſticutions have & Born, | 
© min'd. J at ſo p 
IV. We in this, as in other of the like Po ume 
have recourſe, in the firſt place, to Almi Ihe 
G OD, the univerſal Cauſe and Author « apa 
Things. And yet we think it a very lawful h. laim 
tempt, to ſearch farther into the ſecond Ca latur 
and immediate Inſtruments. For as to that whid ure)! 
ſome pretend, that Al! Sovereignty, which ine Ma e ha 
obtains over another, is communicated to him by bu igenc 
as it were in the manner of a Divine Commiſſun, al \tect 
that all Human Power is purely by Delegation ; Mues. 
take it to detract from the Honour of God, 1 nd 
though the Perſons, who have ſuch Sentens bun 
commonly in their Mouths, ſpeak with a grea ellig 
Appearance of Piety. For he who exerciſet i ee 
delegated Power, hath the ſame Power altogs wk 
ther with him from whom he receives it; order 
But, if the Fa- with this Difference, that the former polfal kick 
it only as borrow'd, the latter as his own. Bui Meder 
would betray very low and unworthy 'Thoughs WAWFO! 
of the Infinite Majeſty of Heaven, to conceire Goth, | 
that the ſame Species of Sovereignty is enjoy pt ly 
by God and Man (32). necel 
Having premiſed this Caution, we go on to ano 
the main Buſineſs before us. And, firſt ot all, we Proſe 
think it may be ſettled as an undoubted Truth, luppt 
that the Act of Generation doth yield an Oc all \ 
ſion ro the acquiring a Right over the Child 5 105 
which ſhall hold good, not only againſt othec 10 - 
Perſons, who have not the ſame Claim of Paret- Chi 
tage (6), but likewiſe againſt any Pretenſan " ; 
Thus that can be made in behalf of the Child it {el = 
We ſay an Occaſion; becauſe we are not perſu nd 
| | ded that ( 1 ) Generation alone is ſufficient to gi 8 
had Recourſe for liſue, to a full Dominion over Human Iſſue. For alt " | 
our Children be indeed made of our Subſtance «wy | 
yet in as much as they become Perſons like au To. 
ſelves, and our Equals, as to all thoſe Right up c 
CES — the 
Mr. Rarberae's N O I E'S on Chap. 2. $ 4. » Io 
Power, and the mutual Duties of Father and bild. 'Bur we mult e K Tea of t 
eme f ; i um 
a Father and Mother are obli 80 8 2 5 5 e 10 =. owe, Indeed, hoy 7 fulgul * 
becauſe they have join'd together in a Natural A& appointed by God for the Pro agation of the Species, and fo are, o“ Vos 
to bring up the Fruit they have produc'd ; for that implyed, that it was the Motive 
aps they then propounded only to ſatisfy their Deſires, tis ſufficient that the vet Na- 
Fame upon that oy, + Ee Khoo DA 
Lib. IV. Chap. XI. § 4. That by bringing them into the World, they are A 1. TR, au they ſent 
We may here apply what Crito ſays te Socrates in t 75 8 — 5 Ie 
no Children, or reſolve to maintain them, what Trouble and Charge ſoever 3 och ory ro — Support ow 
c Profit ( 


(2) See Matth. X. 28. 
of it; fo he who is Maſter of the Bod 
ing a NOR over the Child it ſelf. 


(b) That as he who is Maſter of a Thing, is likewiſe Maſter of the Fruits o 
whence the Child procceds, ſhould 2 | 


ds obtain 


which 


ve the firſt Step or Title towar 


— 
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ich naturally accrue to Men; before, we. can 
ender them unequal to us, or ſubject 0 


Ir Dominion, it ſeems neceſſary tor us co lee 


lat lome other Title: Eſpecially 4ince, in the 
lethod of bringing a Child into the World, the 
irencs have no little Regard to their own Plea- 
e and Satisfaction; and therefore cannot rate 


| ke Kindneſs at ſo vaſt a Price, and ſet it ſo high- 


on the Child's Score, as to demand back, in 
onſideration, a full Subjection and Obedience, 
hecher che Child be willing or no. It is a Say- 


Wns of Ledantus (49, He that begets a Son, hath 


„ Power to make him be Conceiv d, to make bim be 


Fon, to make bim live: Whence it appears, that he is 


it ſo properly the Author of bis Son's Being, as the In- 
rument. | | : [ 
The Right then of Parents over their Children, 


ems to be founded on theſe two Titles or 


laims. Firſt, ic ariſeth from that Duty which 
ature (in enjoining Man to be a lociable Crea- 


W ur) lays on them to take care of their Off. ſpring ; 


ic having, at the ſame time, to tir up their Di- 


igence, Wiſely implanted in them a moſt tender 


Affection towards theſe little Pictures of them- 
ſelves, For take away from the Parents all Care 


Wand Concern for their Children's Education, and 


you make a ſocial Life an impoſhble and unin- 
telligible Notion. But this Care cannot duly be 
excrcis'd, unleſs the Parents have Power to di- 
re& and govern the Actions of the Child, in 
order to the procuring his Benefit and Safety, 
which he himlelf, through Defect of Years and 
Judgment, is incapable of apprehending and of 
providing for (); and conſequently Nature 
doth hereby enjoyn Parents actually to make uſe 
of ſuch a Power and Dominion, ſo far as it is 
neceſſary to the Accompliſhment of ſo important 
a Work. For whoever obligeth a Perſon to the 
Proſecution of an End, is, at the ſame time, 
ſuppos'd to have given him Authority to apply 
all Means that ſhall appear requiſite for its At- 
tainment. And this Power of the Parents, re- 
ſulting from the Duty lying on them to provide 
for their Iſſue, doth neceſſarily create, in the 
Children, an Obligation to ſubmic themſelves to 
theic Parent's Direction, without which Act of 
dubmiſſion, the former Benefit cannot be obtain d, 
and the Authority is to no purpole. 
| Secondly, The Sovereignty of the Parents ſeems, 
likewiſe, to be built on the preſumed Conſent of 
the Children, and conſequently on a Tacit Pact. 
Tor, as the Parent, by the very Act of brooding 
up che Infant, doth declare himſelf ready to ful 
tne Obligation of Nature, and to conſult, ſo far 
in him lies, the well educating of his Charge; 
lo the Infant, on the other ſide, tho', on account 
of the imperfe& Force of Reaſon, he cannot ex- 
prelly promiſe choſe reciprocal Duties, which 


anſwer to the Parent's Qbligation, yet by vertue 
of this Care, employ'd by 255 Parents about him, 
he contracts as firm an Engagement towards 
them as if he gave his full and expreſs Conſent 
Ce ). And. this Engagement begins to exert its 
ower ſo ſpon as hé arrives at the Knowledge 
and Apprehęnſion of, any thing that his Parents 
have done for him, It being fairly preſumed, 
that had he, at his comipg into the World, been 
W en the Uſe of Reaſon, and made ca- 
pable of underitanding that his Life could not be 
preſerv'd, without the kind Proviſion, of his Pa- 
rents, join'd with their Command over him, he 
would gladly have yielded Obedience on ſo com. 
miodious Terms, Which Conſent gf his, (2) be- 
ing Rationally ſuppoſed, hath the ſame Validity as 
if it had been openly declar d (4). In the ſame 
manner, as a Perſon, who hath had any, Buſi- 
neſs -perform'd for him by another, in his Ab- 
ſence and without his Knowledge, is ſuppoſed 
by a kind of ſilent Covenant to contract an Ob- 
ligation of refunding the Charges. Ic is clear 
therefore, that the Power which Parents have 
over a Child, is then actually conſtituted, when 
they apply themſelves to nouriſhing and educa. 
ting him, and rendring him, ſo far as they are 
able, a uſeful Member of Human Society. ; 
(3). Some indeed have maintain'd, that the 
Obligation between Parents and Children can 
by no means be deriv'd from their tacit Conſent 
and Covenant, upon this Argument: Conſent, 
whatever the Subject or Occaſion. of it be, doth not take 
place, except in Attions that were free before the Con- 
ſent paſs d; but now it is not a matter of Freedom in 
the preſent Caſe, for the Parties to pod Jes the mutual 
Duties of Education on the one fide, and of Obedience on 
the other. But this way of Reaſoning cannot 
weaken what we here aſſert, For it doth not 
imply the leaſt Contradiction, for a Duty to ariſe 
at the ſame time from a Precept of the Law of 
Nature, and from Tacit Conſent and Fact. Ic 
is not certainly free for a Man not to obey GOD ; 
yet GOD hath been pleas'd to enter into Cove- 
nant with his faithful Servants. A Subject is no 
doubt oblig'd to perform all due Offices in the 
State under which he lives; and yet, when he 
is to be Liſted in the Military Order, not only 
his Conſent is required, but his Oath. And thus 
why may we not as well affirm, that whilſt the 
Parent actually undertakes the Education of the 
Child, the Child's Tacit Conſent is to be under- 
ſtood ? the Effect of which Conſent amounts to 
this, that he ſhall not aſterwards have Reaſon to 
complain, that the Parent's Authority was obtru- 
ded upon him againft his Will, and withour ſuf- 
ficient Grounds and Title. 
V. When the Queſtion is carried farther, and 
it is demanded to which of the Parents this Right 


* „ 
* * 


Mr. Barbeyracs NO TES on Chap. 2. . 4. 
7 (2) This Suppoſition is equally ill grounded, and ſuperfluous. We can't preſume a Conſent of a Child who is not 
oY condition, either to give ir, or refuſe it. The Author alſo here, as well as clſewhere, confounds a preſumed Con- 
ſent with a tacit one. Sec what I have ſaid above in my Note upon Lib. III. Chap. VI. 6 2. In that alone, that Natnre 


dus Infants into ſuch an Eſtate, wherein they have an abſolute need to be hel 
Fathers and Mothers with that Care; it ſufficiently impoſes upon the Firſt an 6 


Letter. 


d and direfted by others, and charges 
bligation ro ſubmit to the Power of the 


(3) It is James Thomaſius, the Father of the preſent Mr, Thomaſius, in his Diſcourſe, De Patria Poteſtate, & 49. 


(a) Divin, Inſtit. I. 5, c. 18. 


r*70t. ee. 


(b ey See Sirac. VII. 25. XXX. 1, Oc. 
(d) Com, Senec. Conſol. ad Marciam, C. iS. in fin. 


(e) Add. L. z. t. 5. I. 2. D. de 
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over their Iſſue doth moſt properly belong, a 
Diſtinction or two will decide the Point: For 
the Perſons concern'd, either live under ſome 
Common-wealth or not ; and again the Parents 
either are, or are not engaged to each other by 
Covenant. Withour the Bounds of a Common- 
wealth, or in a State of Natural Liberty, if the 
Parents were not united by any laſting Contract, 
the Child is undet the Care and Command of the 
Mother. Becauſe, in ſuch a Condition of Lite, 
it being as probable that one Man ſhould be the 
Father as another, the Mother can only deter- 
mine the Controverſy ; at leaſt, the thing can- 
not be otherwiſe known, with ſo much Truth 
and Certainty, as Matters of Fact demand (4). 
On this Principle, the Roman Laws award to 
the Mother, Iſſue begotten (t) in common (). 
But if a Covenant hath 
rents, by which they ſettled theſe Affairs, it 
will appear thence, which of the two is to 
bear Rule over the Children; for that two Per- 
ſons ſhould both hold the ſupreme Authority o- 
ver a third, without Subordination or Diviſion, 
is no regular Practice. This Covenant then be- 
tween the Parties, either terminates in the bare 
Procurement of Iſſue, or it includes farther the 
Sovereignty of the Man over the Woman, and ſo 
falls in with Juſt Matrimony ; where no doubt 
the Command over the Children is lodg'd in the 
hands of the Father. 
former kind, though they uſually take their Be- 
ginning from the Man, who ſeeks Children for 
himſelf not for her, and conſequently bargains 
to have the Rule and Diſpoſal of them; yet it 
may ſo happen, that quite contrary to this Or- 


der, the Woman calls in the Man for an Aſſiſtant 
to her deſign of Iſſue; not the Man the Woman. 
This was the Caſe with the ancient Amazons ; 
and is ſtill with any Sovereign Princeſs, that 
marries without quitting her Rights; the Man 
being here not ſo properly a King, as the Husband 
of Queen. Nor ought we to think that Pacts 
of this ſort are therefore repugnant to the Law 
of Nature, becauſe in them, one of the Couple 
ſeems to renounce that Care of the Children, 
which Nature hath equally laid on both the Pa- 
rents: For the Precept of Nature, in this Point, 
doth not preciſely require that both Father and 
Mother ſhall apply themſelves in the ſame ſtrict 
Degree, to the Work of Education; but is ſatiſ- 
fied if by Compact, the main Charge be commit- 
ted to either. In the ſame manner, as the Mo- 


. 


pete awry Oe oo IC” 


ther is not ſo neceſſarily oblig d to gi 442 
fant Suck, but that ſhe may make uſe f. v4 


Nurſe (e): and as the Father acts vpon 1 
Prudence, when he delivers his Childrer®* | 
the Hands of able Inſtructors, for the form; "= 
their Mind and Manners. 50 


—  — 


( 1 ) Yulgo concepti (ſay the Digeſts) dicantux, qui 
hent, quem habere non licet, qui & ſpurii appellantur. 


ſequatuy, niſi Lex ſpecialis aliud inducit. Lib. I. Tit. I. De Statu Hominum. Leg. XXIII, XXIV. 
( 2 ) By the Roman Law Wives had no 4 150g} ene their Children, altho 


Digeſt. Lib. XXVII. Tit. Xx. De Curatoribus furioſo, Ec, Leg. 
£qua debetur. See about this Mr. Noodt's Obſervations, LI. 


Egyptians follow'd a contrary Opinion. They accounted none of their Sons ſpurious, although born of 
the Father alone was the Author of the Generation, and that the Mother contributed no more than 


72. Ed. Rhodom. To the ſame 
ceth the Form, and the Mother on 
. 683, 684. 


Diodor, Sic. J. 1, c. 80. 
Vertues, The Father pro 
at Amfterdam in _ 
by Phavorinus in Gell. I. 
Point the Faponeſe cſteem it, for a Mother to 
form this Office to their Children for the two 


as it 
But, in Civil States which for the mog 7 
have been erected by the ſtronger Sex, 4 Nat 
Men in common Courſe, are the Heads gf tþ gre: 
reſpective Families, ſo the private Domir Þel 
over the Children belongs to the Father (2 W Fat! 
that here, the Mother's Commands are in tha, Per 
ſelves little better than Counſels, and borrow the; drei 
full Force of obliging, from that Share of Pow vert 
imparted by the Husband to his Wiſe. For 11 to 
is generally found convenient to admit the Wi con 
man to a Part in the Government and Diregi Ma 
aſs d between the Pa- of the Family; fo the Father's Power over ft as ö 
Children doth by no means exclude the 5 ly 2 
ther's inferior Authority and Care. Not butin it). 
the Conſtitutions of particular Common. weit Cau 
may ſettle this Matter otherwiſe, as ſhall' Tru 
judg'd expedient. Peter della Valle, in his Ta Good 
vels (4) informs us, that amongſt the Inh and 
tants of Babylon or Bagdet, the ſupreme Pow: r 
over the Sons is held by the Father, and over tt hole 
Daughters by the Mother. | dued 
If, upon the Father's Deceaſe, the Goren ſpoil 
ment of the Family remain with the Mother, i x; 
But in Covenants of the is but juſt that ſhe exerciſe the ſame Authoin WO =" 
over the Children which the Father formerly en. AB /** #* 
joy'd (e). And in Caſe ſhe marry a ſecond ine, #'”* 
and the new Husband be intruſted with the Care N 
of his Predeceſſor's Children, they are to py Wi "4 
him the like Reverence and Duty as was cha. peu 
leng'd by their proper Father. Yet we are toll Mijc 
a very odd Cuſtom of the Chineſe in this Partict- It 
lar, that if a Wife, after ſhe hath buried one ls 
Husband, proceed to a ſecond Match, her Chil- 
dren ſend her off, covered only with a ſingle Gar- 
ment, as an ignominious Mark of her light Dil. 4 
poſition; and the Reaſon of the Cuſtom is, that hav 
according to the Inclination of that People, the Furt 
Children cannot bear a Fatber- iu- Lau, much alſo 
reſpect and obey him ( f ). 4 
VL. The next Step we take, muſt be to en- has : 
quire how far this Power of Parents over theit 2 
Children extends; or what are the proper Bound H = 
and Meaſures of it. And here it is neceſſary 0 the! 
diſtinguiſh, firſt between thoſe Fathers of Fami: ban, 
lies, who live under no publick Government, i bor 
and thoſe, who are the Subjects of a Common 2 
——_—_— ( | 
Mr. Barbeyrac's NOTES on Chap. II. 65. E 
pew demonſtrave non poſſunt, vel qui poſſunt quidem, ſed eum ba- LL. 
ex Natura bec eſt, ut qui naſcitur ſine legitimo Matrimonio matren of H 
Ulpian ſeems to attribute ſome to them, | 
IV. Pietas enim Parentibus, etſi inequalis eſt corum potefial, 
IT. Chap. XV. 
(a) Comp, L. 3. t. 1. .. 31, 32. Inftitut. de rerum diviſ & L. 41. t. 1. I. 3. ſ. 13. D. de acqui. rer. dom. (b) 2 (d 
a Slave; imagining? 4 D: 
urpoſe ſpeaks Theages, the Pyth wor yy Tre 3 
ole [peaks Theages, agorean, , elf , 
5 [onolies the —— Opuſenta Miythol. Eth. & Phy prince, <f 
( c ) The contrary Opinion is maintain'd by Plutarch, de Educat. c. * moſt 
12. c. 1. Add Ferdinand Pinto's Travels, chap. 54. where he tells us how Stri& and Religion” w_ 
Fi ive her Infant Suck, In the Alcoran, the Women are commanded XI u Beat 
rſt Years. (d) P. 1. Epiſt. 17. (e) Comp. Gen, X 6 ei 
the 


with * 4. (f) Neuhof. in Legat. p. 281. 


wealth: 
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Of Paternal Power. 


T0 


wealth : And again, berween that Power, which 
dle Father holds, as he is a Father, and that 
which he bears, as he is the Head of a ſeparate 
Family, The Power which a Father enjoys, on 
che bare Score of his being a Father, inaſmuch 
as it accrues to him as a neceſſary means of diſ- 
charging the Obligation towards his Iſſue, which 
Nature lays upon him, muſt conſequently be ſo 
great, as ſufficiently to anſwer and effect that 
Deſign. Now the Obligation, or Duty of a 
Father, as ſuch, chiefly turns on this general 
Performance, that he duly educate his Chil- 
dren ; that is, nouriſh, protect, inform and go- 
vern them, in order to the rendring them uſeful 
to themſelves and others, till they are able to 
conſult their proper Benefit, and are grown 
Maſters of their own Wills and Actions. (For, 
as co the Act of Begetting, that is not ſo proper- 
ly a Part of the Paternal Duty, as the Occaſion of 
it). Parents ought to apply more Diligence and 
Caution in fulfilling this Obligation, the more 
Truth there is in that (1) ſaying of Plutarch, (a), 
Good Inftitution is the Fountain and Root of all Honeſty 
and Virtue. Eſpecially if they take this Obſervati- 
on of Plato (b) along with it, which commonly 
holds true; Perſens (lays he) who are naturally en- 
dued with the moſt excellent Wits, if they happen to be 


ſpoilt in the Breeding up, commonly prove the wery 


worſt of Mankind. Can you think that all thoſe bar- 
barous Villanies, all that borrid Wickedneſs, which we 


fee in the World, proceed from mean and lazy Diſpoſi- 


tions, and not rather from brave and generous Spirits 


perverted by ill Education? Or do you ſuppoſe, that a 


natural Weakneſs and Feebleneſs of Temper, does ever 
prove the Cauſe of any very great Good, or very great 


Miſchief (c). 


It is plain then, that the Power of the Father 


* 


doth by no means reach to ſo extravagant a De- 
gree, as that he may deſtroy the Child whilſt in 
the Mother's Belly (d), unleſs the Mother muit 
otherwiſe infallibly periſh (e) or after the Birth. 
( 2 ) expoſe or make away with it, much leſs aſter 
the Increaſe of Growth and Years. For altho' 
it be very true, 'that the Infant hath his Riſe and 
Original from the very Subſtance of the Parents, 
yet he is immediately plac'd by Nature, (3) in 
a Condition of Equality with them (F) at leait 
ſo far as to be capable of receiving Hurt and Ju- 
jmyCg). Therefore the Opinion deliver'd by 
Ariſtotle in his Politicks () is to be exploded as 
unjuſt and inhuman. As to the expoſing and the 
preſerving of Children, ſays he, let it be order d by 
Law, that nothing Lame or Defective be ſuffer d to 
grow up. If any Nation think it not allowable to ex- 
poſe their Infants, there, certain Bounds are to be {ct 
to the Number of Births ; and if the Buſineſs of Gene- 
ration happen to exceed the due Limits, it will be con- 
venient to procure Abortion, before the Fœtus is arriv d 
at Life and Senſe, for ſuch a Period of its Growth is 
to determine, whether the Act of deſtroying it be harm- 
leſs or ſinful. Lyeurgus did not expreſs more Mercy 
in his Spartan Bilcipline. We learn from Plutarch 
that, when a Child was born, it was not left to the 
Parents Choice to preſerve and nouriſh bim. Hut be 
was carried immediately before an Aſſembly of the Se- 
niors, who conſidered and ſurveyed him. If they found 
his Limbs ſtrong and well ſet together, they order d he 
ſhould be bred up: But the weakly and ky K Infants 
they adjudg'd to be carried away and thrown into 4 
kind of Whirl-pool near the Mountain Taygetus; as 
if to live, when Nature had provided them ſo in 

or ſo unſightly a Body, could neither be for their own 
Good 2 Credit, nor for the Advantage of the Com- 
mon- wealth (i). Indeed this unnatural Practice 


— 


3118 NOTES on Chap. II. 66. 

(1) Plutarch's Greek is, Iliyn 38 * pice Uννhο,ꝭh dia 73 αν,ẽj.r⁰οννν mutia;g, Plato's Greek is, Kat mis (una; ime cap 
ml tpuaged res, une awd. ̃ en dase fes u, U, 5 cles v wadhhe df. U v Aegler * 8. 
dauhnt, a 8% A He eu e Noviluns jt, <9w1 5 e,, Aue νU Eur n xgray aiTiay mrTE d 
Further, we may find ſeveral excellent Precepts about the Education of Children in Platarch's Treatiſe beſore quoted, as 
alſoin Montaign's _ Lib. II. Cap VIII. of the Affection of Fathers to their Children. In Charron, of Wiſdom, Lib. III. 


” 


Cap, XIV. but eſpecia 


ly in that excellent Treatiſe of Mr. Lock, which has been ſeveral times printed, but the beſt Edi- 


tion is in 1708, becauſe the Author has made ſeveral Additions to it, to which Mr. Cofte, who has tranſlated it into French, 


has added ſeveral excellent Notes in diverſe Places. 


- 


( 2 ) This deteſtable and inhuman Cuſtom was very common heretofore among the Grecians and Romans. See Mr. Noodt*s 
Fulius Paulus, where he ſifts this Matter to the bottom. The Law of the Digefts, quoted by our Author, where the 
Lawyer Paul condemns this abominable Cuſtom, as contrary to the Rules of 8 Civility, and Natural Juſtice, 


tho *twas not puniſh'd by the Civil Laws : deſerves to be ſet down here at length. 
partum perfocat, ſed & is qui abjicit, & is qui publicis locis miſericordiæ cansd exponit, quam ipſe non habet. He kills a Child, 


ecare videtur, non tantum is, qut 


not only, who ſtrangles it, but he that caſts off all Care of it, and denies it Food, and he that lays it in « publick Road, 


that it woy find that Mercy from others, that he is whe 
e 


alendis Liberis, Oc. Leg. IV. See about this, Chap. VIII. 
( 3') See above, Lib. I. Cap. I. 9 7. 


(2) De Liberor. Educat. p. 4. B. Ed. Mech. 


(b) De 2 I. 6. p. 676. Ed. Wech. 


deyoid of. Digeſt. Lib. XXV. Tit. III. De agnoſcendis, & 
. of Mr. Noodt's Treatiſe before quoted. 


(ce) lem de 


LL. I. 7. calls a Child, 4 Creature more intractable than a Beaſt. Liban. Declaw. 20. Education is one of the bigbeſt Goods 


ef Human Life, Horat. L. 4. Ode 4. v. 33. 


DoFrina ſed vim promovet inſitam, 
Rectique cultus pectora roborant: 
Utcunque de fecere mores, 
Dedecorant bene nata culpæ. 


(d) pid. 


D. de n.. 
lap, eeB.1.e. 1. ſ. 9. 
H 1 and the Father of a Man. Vid. Philo Jud. 


But Learning feeds the in-born Flame, | 
And Culture gives great Souls a firmer Frame: 
If Generous Morals once decline, 
Baſeneſs and Vice attaint the nobleſt Line. 


L.47.t. 11. I. 4. D. de extraordin. crim. & L. 48. t. 8. I. 8. D. ad L. Cornel. de Sicariis, & tit. 19. 1. 38. f. 5 

(e) Vd. Ant. Matth. de crimin, ad |. 47. D. t. 5. ſ. 5. Grot. in Flor. Sparſ. ad I. 39. D. de penis. 

( Þ Plin. L. 9. # 5 12. So uſe your Fatherly Power as to remember that You are Your 
e 


Special. Leg. p. 7 Ed. Pariſ. Lactant. Div. Inſtit. I. 6. c. 20. 
c. 77, Add. Grot. ad Exod, XXI. 22. Leg. Miſogot b. 1.6. K. 25 


molt abſurd and moſt barbarous Cuſtom which they practiſe in Formoſa, 214 it is reckon'd 


. C. 7. Selden. N N. & G. 1.4 c. 1. It is 2 


candalous for the Women to 


"agg before their Thirty fifth or Thirty ſixth Year. And if they breed ſooner than that time, by miſerable Pains and 
to my they procure Abortion. h) L. 7. c. 16. (21.) (i) I know not whether we may venture 


e 


emper of their Children, 


he T it the Account Erle by Diodor. Sic. I. 1. e. 80. of the Method taken by the Taprobanians, to make Experiment of 


of 
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over their Iſſue doth moſt properly belong, a 

Diſtinction or two will decide the Point: For 

the Perſons concern'd, either live under ſome 

Common-wealth or not ; and again the Parents 

either are, or are not engaged to each other by 

Covenant. Withour the Bounds of a Common- 

wealth, or in a State of Natural Liberty, if the 

Parents were not united by any laſting Contract, 

the Child is undet the Care and Command of the 

Mother. Becauſe, in ſuch a Condition of Lite, 

it being as probable that one Man ſhould be the 

Father as another, the Mother can only deter- 

mine the Controverſy ; at leaſt, the thing can- 
not be otherwiſe known, with ſo much Truth 
and Certainty, as Matters of Fact demand ( a ). 
On this Principle, the Roman Laws award to 
the Mother, Iſſue begotten ( 1) in common (). 
But if a Covenant hath paſs'd between the Pa- 
rents, by which they ſettled theſe Affairs, it 
will appear thence, which of the two 1s to 
bear Rule over the Children ; for that two Per- 
ſons ſhould both hold the ſupreme Authority o- 
ver a third, without Subordination or Diviſion, 

is no regular Practice. This Covenant then be- 
tween the Parties, either terminates in the bare 
Procurement of Iſſue, or it includes farther the 
Sovereignty of the Man over the Woman, and ſo 
falls in with Juſ# Matrimony ; where no doubt 
the Command over the Children is lodg'd in the 
hands of the Father. But in Covenants of the 
former kind, though they uſually take their Be- 
ginning from the Man, who ſeeks Children for 
himſelf not for her, and conſequently bargains 
to have the Rule and Diſpoſal of them ; yer it 
may ſo happen, that quite contrary to this Or- 
der, the Woman calls in the Man for an Aſſiſtant 
to her deſign of Iſſue ; not the Man the Woman. 
This was the Caſe with the ancient Amazons; 
and is ſtill with any Sovereign Princeſs, that 
marries without quitting her Rights; the Man 
being here not ſo properly a King, as the Husband 
of a Queen. Nor ought we to think that Pacts 
of this ſort are therefore repugnant to the Law 
of Nature, becauſe in them, one of the Couple 
ſeems to renounce that Care of the Children, 
which Nature hath equally laid on both the Pa- 
rents: For the Precept of Nature, in this Point, 
doth not preciſely require that both Father and 
Mother ſhall apply themſelves in the ſame ſtrict 
Degree, to the Work of Education; but is ſatiſ- 
fied if by Compact, the main Charge be commit - 


ted to either. In the ſame manner, as the Mo- 


ther is not ſo neceſſarily oblig d to give bets 


fant Suck, but that ſhe may make uſe 0f 
Nurſe (e): and as the Father acts upon * 
Prudence, when he delivers his Children 
the Hands of able Inſtructors, for the "Wiring: 
their Mind and Manners. 50 

But, in Civil States which for the moſt 
have been etected by the ſtronger Sex x vr 
Men in common Courſe, are the Heads of th 
reſpective Families, ſo the private Domini a 
over the Children belongs to the Father (2) 7 
that here, the Mother's Commands are in "Ur 
ſelves little better than Counſels, and borrow their 
full Force of obliging, from that Share of Power 
imparted by the Husband to his Wife, For, aj 
is generally found convenient to admit the We. 
man to a Part in the Government and Diredion 
of the Family; fo the Father's Power over the 
Children doth by no means exclude the Mo. 
ther's inferior Authority and Care. Not but that 
the Conſtitutions of particular Common. wealths 
may ſettle this Matter otherwiſe, as ſhal be 
judg'd expedient. Peter della Valle, in his Tn. 
vels (4) informs us, that amongſt the Inhhi. 
tants of Babylon or Bagdet, the ſupreme Power 
over the Sons is held by the Father, and over the 
Daughters by the Mother. 

If, upon the Father's Deceaſe, the Govern. 
ment of the Family remain with the Mother, i 
is but juſt that ſhe exerciſe the ſame Authority 
over the Children which the Father formerly en- 
joy'd (e). And in Caſe ſhe marry a ſecond time, 
and the new Husband be intruſted with the Care 
of his Predeceſſor's Children, they are to pay 


him the like Reverence and Duty as was cha- 


leng'd by their proper Father. Yet we are told 
a very odd Cuſtom of the Chineſe in this Particu- 
lar, that if a Wife, after ſhe hath buried one 
Husband, proceed to a ſecond Match, her Chil- 
dren ſend her off, covered only with a ſingle Gar- 
ment, as an ignominious Mark of her light Dil- 
poſition ; and the Reaſon of the Cuſtom is, that 
according to the Inclination of that People, the 
Children cannot bear a Father-in-Law, much lels 
reſpeR and obey him ( f). 

VL. The next Step we take, muſt be to en- 
quire how far this Power of Parents over their 
Children extends ; or whatare the proper Bounds 
and Meaſures of it. 
diſtinguiſh, firſt between thoſe Fathers of Fami: 
lies, who live under no publick Government, 
and thoſe, who are the Subjects of a Common- 


a 


— 


Mr. Barbeyracs NOTES on Chap. II. 5 5. 


( 1 ) Yulgo concepti (ſay the Digeſts) dicantur, qui patrem demonſtrare non poſſunt, vel qui poſſunt quidem, 
= Naturg bec eſt, ut qui naſcitur ſine legitimo Matrimonio matren 


bent, quem habere non licet, qui & ſpurii appellantur. 


ſequatur, niſt Lex ſpecialis aliud inducit. Lib. I. Tit. I. De Statu Hominum. Leg. XXIII, XXIV. 


( 2 ) By the Roman Law Wives had no Authority over their Children, altho Ulpian ſeems to attribute ſome to then, 
by IV. Pietas enim Parentibus, etſi inequalis eſt eorum pote fta, 


Digeſt. Lib. XXVII. Tit. X. De Curatoribus furioſo, 


c. Leg. 
aqua debetur. See about this Mr. Noodt's Obſervations, LI. 


( a ) Comp. L. 3. t. 1. ſ. 31, 32. Inſtitut. de rerum diviſ & L. 41. t. 1. I. 7. ſ. 13. D. de acqui. rer. dom. kd Boe 
Egyptians follow'd a contrary Opinion, They accounted none of their Sons ſpurious, although born of a Slade; imaging t 
the Father alone cat the Author of the Generation, and that the Mother contributed no more than 


Diodor. Sic. J. 1, c. $0. P: 72, Ed. Rhodom. To the ſame 
Vertues, The Father produceth the Form, and the Mother on 
at Amfterdam in 1688. p. 683, 684. 


by Phavorinus in Gell. I. 12. c. 1. Add Ferdinand Pinto's Travels, chap. 54. where he tells us how 
Point the Faponeſe eſteem it, for a Mother to Boe her Infant Suck. 


form this Office to their Children for the two firſt Years. 
with 2 t 4. (f) Neuhof. in Legat. p. 281. 


urpoſe ſpeaks Theages, the Pythagorean, in his | 
2 Opuſenta Mythol. Erb. & Phy. print 
( c ) The contrary Opinion is maintain'd by Plutarch, de Educat. & ö 
strikt and Religion 


In the Al commanded to pet 
n the Alcoran, the 0 ) C omp. Gen. XXI. 21. 


wealth: 


II. Chap, Xv. 
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(d) P. 1. Epi. 17. 
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Chap. II. 


wealth: And again, between that Power, which 
le Father holds, as he is a Father, and that 
which he bears, as he is the Head of a ſeparate 
Family, The Power which a Father enjoys, on 
che bare Score of his being a Father, inaſmuch 
45 it accrues to him as a neceſſary means of dil- 
charging the Obligation towards his Iſſue, which 
Nature lays upon him, muſt conſequently be ſo 
great, as ſufficiently to anſwer and effect that 
Deſign. Now the Obligation, or Duty of a 
Father, as ſuch, chiefly turns on this general 
Performance, that he duly educate his Chil- 
dren ; that is, nouriſh, protect, inform and go- 
vern them, in order to the rendring them uſeful 
to themſelves and others, till they are able to 
conſult their proper Benefit, and are grown 
Maſters of their own Wills and Actions. (For, 
2s to the Act of Begetting, that is not ſo proper- 
ly a Part of the Paternal Duty, as the Occaſion of 
it). Parents ought to apply more Diligence and 
Caution in ſulfilling this Obligation, the more 
Truth there is in that (1) ſaying of Plutarch, (a), 
Good Inftitution is the Fountain and Root of all Hineſty 
and Virtue. Eſpecially if they take this Obſetvati- 
on of Plato ( along with it, which commonly 
holds true; Perſons (lays he) who are naturally en- 
dued with the moſt excellent Wits, if they happen to be 
ſpoilt in the Breeding up, commonly prove the wery 
worſt of Mankind. Can you think that all thoſe bar- 
baruus Villanies, all that borrid Wickedneſs, which we 
ſeen the World, proceed from mean and lazy Diſpoſi- 
tions, and not ratber from brave and generous Spirits 
yrverted by ill Education? Or do you ſuppoſe, that a 
utural Weakneſs and Feebleneſs of Temper, does ever 
rwe the Cauſe of any very great Good, or very great 
Michief (c). 


It is plain then, that the Power of the Father 
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doth by no means reach to ſo extravagant a De- 
gree, as that he may deſtroy the Child whilſt in 
the Mother's Belly ( 4 ), unleſs the Mother muſt 
otherwiſe infallibly periſh (e) or after the Birt): 
( 2 ) expoſe or make away with it, much leſs aſter 
the Increaſe of Growth and Years. For altho' 
it be very true, that the Infant hath his Riſe and 
Original from the very Subſtance of the Parents, 
yet he is immediately plac'd by Nature, (3) in 
a Condition of Equality with them (Ff) j at leaſt 
ſo far as to be capable of receiving Hurt and In- 
my (g). Therefore the Opinion deliver'd by 
Ariſtotle in his Politicks () is to be exploded as 
unjuſt and inhuman. As to the expoſing and the 
preſerving of Children, ſays he, let it be order d by 
Law, that nothing Lame or Defective be ſuffer d 10 
grow up. If any Nation think it not allowable to ex- 
poſe their Infants, there, certain Bounds are to be {et 
to the Number of Births ; and if the Buſineſs of Gene- 
ration happen to exceed the due Limits, it will be con- 
venient to procure Abortion, before the Fœtus is arriv d 
at Life and Senſe, for ſuch a Period of its Growth is 
ro determine, whether the Act of deſtroying it be barm- 
leſs or ſinful. Lycurgus did not expreſs more Mercy 
in his Spartan Diſcipline. We learn from Plutarch 
that, when a Child was born, it was not left to the 
Parents Choice to preſerve and nouriſh bim. Hut he 
was carried immediately before an Aſſembly of the Se- 
niors, who conſidered and ſurveyed him. If they found 
his Limbs ſtrong and well ſet together, they order d be 
ſhould be bred up : But the weakly and E A* Infants 
they adjudg'd to be carried away and thrown into 4 
kind of Whirl-pool near the Mountain Taygetus; as 
if to live, when Nature had provided them ſo infirm 
or ſo unſightly a Body, could neither be for their own 
Good pus | Credit, nor for the Advantage of the Com- 
mon-wealth (i). Indeed this unnatural Practice 


— — 
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bas added ſeveral excellent Notes in diverſe Places. 


"mt only, who ſtrangles it, but he that ca 


mi woveced ee, Andie aud] t. dase xaxgs 2oetk, I; cle ms waa he dS dj. V Thu *Kpgoy — 
dauhut, d N Gut v ©UTEWs % Nonnviluns Hitec, down 5 prom wanuy Cd UTE xgtay aiTiay mITE ROWS. 
Further, we may find ſeveral excellent Precepts about the Education of Children in Plutarch's Treatiſe before quoted, as 
alſo in Montaign's Eſſays, Lib. II. Cap VIII. of the Affection of Fathers to their Children. In Charron, of Wiſdom, Lib. III. 
Cap, XIV. but eſpecially in that excellent Treatiſe of Mr. Lock, which has been ſeveral times printed, but the beſt Edi- 
ton is in 1708, becauſe the Author has made ſeveral Additions to it, to which Mr. Coffe, who has tranſlated it into French, 


Mr. Barbeyracs NOT ES on Chap. II. 66. 
(1) Plutarch's Greek is, Iiyn 38 * pice 1 NN dia- T3 you pus TVUYAY mutin;g, Plato's Greek is, Kai mis Ju imo owl 


(2) This deteſtable and inhuman Cuſtom was very common heretofore among the Grecians and Romans. See Mr. Noodt*s 
alius Paulus, where he ſifts this Matter to the bottom. The Law of the Digefts, quoted by our Author, where the 
lawyer Paul condemns this abominable Cuſtom, as contrary to the Rules of Humanity, Civility, land Natural Juſtice, 

o 't was not puniſh'd by the Civil Laws : deſerves to be ſet down here at length. W. 
Prtum per foc at, ſed & is qui abjicit, & is qui publicis locis miſericordiæ causd exponit, quam ipſe non habet. He kills a Child, 
f off all Care of it, and denies it Food, and he that lays it in a publick Road, 


ecare videtur, non tantum is, qui 


that it 1 find that Mercy from others, that he is wholly deyoid of. Digeſt. Lib. XXV. Tit. III. De agnoſcendis, & 
e 


dend Liberis, Oc. Leg. IV. See about this, Chap. VIII. 
(3) See above, Lib. I. Cap. I. 5 7. 


2) De Liberoy, Educat. p- 4. B. Ed. Wee. 


(b) De 7 nay I. 6. p. 676. Ed. Mech. 


c. of Mr. Noodt's Treatiſe before quoted. 


(c) Idem de 


LL I. J. calls 2 Child, A Creature more intractable than a Beaſt. Liban. Declaw. 20. Education is one of the bigbeſt God: 


Auman Life. Horat. L. 4. Ode 4. v. 33. 


DoFrina ſed vim promovet inſitam, 
Rectique cultus pectora roborant: 
Utcunque de fecere mores, 
Dedecorant bene nata culpæ. 


But Learning feeds the in-born Flame, 
And Culture gives great Souls a firmer Frame « 
If Generous Morals once decline, 
Baſeneſs and Vice attaint the nobleſt Line. 


L ) Vid L. 4). t. 11. I. 4. D. de extraordin. crim. & L. 48. t. 8. I. 8. D. ad L. Cornel. de Sicariis, & tit. 19. 1. 38. ſ. 5. 
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Dis _ and the Father of a Man 


Cre 


te 
Temper of their 


hildren, 


8 (e) Vid. Ant. Matth. de crimin, ad |. 47. D. t. 5. ſ. 35. Grot. in Hor. Sparſ. ad l. 39. D. de penis. 
bf, ee B. J. e. 1. f. 7 (g) Plin. L. 9. Ep. 12. So uſe your Fatherly Power as to remember that You are Your 

3 7774 Philo Jud. de Special. Leg. P- 794, 795. Ed. Pariſ. La&ant. Div. Inſtit. I. 6. c. 20. 
dot able 8 77+ Add. Grot. ad Exod, XXI. 22. Leg. Wiſogoth. I. 6. t 3. ©. 7 Sclden. de J. N. & G. 1,4. c. 1. It is a 
* urd and moſt barbarous Cuſtom which they practiſe in Formoſa, where it is reckon'd candalous for the Women to 
benting. before their Thirty fifth or Thirty fixth Year. And if they breed ſooner than that time, by miſerable Pains and 
to 85 they procure Abortion. ( h ) L.*. & 16; ( 
ddt the Account ou by Diodor. Sic. I. I. c. 80. of the Method taken by the Taprobanians, to make Experime 


21.) i ) I know not whether we may venture 


. of 


_ 
oY — 

* * LEY «A — 
— — pm 


— 
a * - = >” - 5 — 
— — "w _ - 9 had = —_ 
Rok wACt rac . ] „ 
a 0 
— — - 


- 


— —— — >= 


— — 


— 


Of Paternal Power. 


Book VI 


of exp.ſing Infants was ſo frequent and almoſt ſo 

Univerſal a Cuitom withthe Ancients, that Srrabo 

| (4) mentions ic as ſomething very particular in 
the Egyptian, that they breed up all their Children 
( b ). So Dionyſius Halicarnaſſeus (c ſers it Cown 
as a remarkable Opinion of the Aborigines, They 
refuſe to make away with any of their Infants, think- 
ing this one «of the higheſt and moſs execrable Villanies. 
And Tacitus, in his Account of the Fews ( 4 ), 
makes their Abhortence of this Cruelty, one part 
of their Character ( e ). | 1 21 41 

Nor doth it appear reaſonable to extend the 
Paternal Authority, as ſuch, to the Power of Life 
and Death, even in the Cale of Faults committed; 
but rather to fix its Bounds within the Exerciſe of 

moderate Correction: Becauſe its whole Care and 
Buſineſs is taken up about ſo tender an Age, as 
can ſcarce be imagin'd capable of ſuch grievous 
and incurable Offences, as demand Capital Pu- 
niſhment (). It ſeems the more proper way of 
proceeding, when a Child of obſtinate and incor- 
rigible Perverſeneſs rejects and deſpiſeth his Fa- 
thet's kind Labours on his account, to caſt him 
off, as unworthy of all Care and Notice. And 
thus to abdicate, or di/ſ-inberit a Son, may paſs for 
the ſevereſt Penalty that a Father, by virtue of his 
being a Father, can inflict (4). 

VII. Of this Paternal Power ſtrictly taken, we 
muſt underitand that Place of Grotius (g), where 
he divides the Age of Children into three Peri- 
ods: Firſt, © Of imperfect Judgment and Choice; 
© Secondly, When they have attain'd to Maturity 
of Judgment, but ſtill remain as Members of 
© their Father's Family, and have not undertaken 
the ſeparate Management of their own Affairs; 
© Thirdly, When they have left their Facher's 
© Family,either to join themſelves to ſome other, 
© or to erect one of their own. Which Diſtinction 
Ziegler ſeems to have condemn'd on no very 
good Reaſon. For though, as he obſerves, the 
Holy Scriptures () preſs the Duty of Obedi- 
ence on Children, without making any ſuch Dit- 
ference, yet they do by no means forbid that 
grown Perſons ſhould be treated in another way 
of Management than Infants; nor do they re- 
quire that a Son, when arriv'd at a State of 
Diſcretion and Maturity, ſhould ever remove 
out of his Father's Houſe. © During the firſt 
Period of Age, then, (ſays Grotius) all the Acti- 
© ons of the Children ought to be regulated and 
directed by their Parents; for he who cannot 
© govern himſelf, falls of courſe under the Go- 
* vernment of Another; and the Parent, ac- 
© cording to Nacure, is the molt proper Perſon 
to exerciſe this Authority over the Child. 


quire a Re ward fe 
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VIII. It is here made a Oueſtion 

Child, under this imperfect Portod.of Rep rt 
by the Law of Nature, capable of Propriety, 
of being the Maſter of any Goods or pelle N 
in ſuch manner as to exclude the Claim of 1 
Patents? On which Point it may be Proper 6 
diſtinguiſh between Goods gotten by private _ 
duſtry, and choſe which are left or made over = 
the Liberality of others, as in Legacies, Donati 
ons, &c. In that tender Age, what can 2 Chil 
be ſuppos'd to get by his own Induſtry ? Ces 
tainly not ſo much as his Parents have laid bu 
on his Education. This therefore the Father Now 
fairly challenge, in Requital of his Pains and 
Charges. For tho' he were oblig'd indeed, þ 
the Law of Nature, to ſupport and maintain 10 
Oft-ipring, yer he was nor, in the leaſt, prohi. 
bited to make what Fruit and Advantage be 
could of his Labour. One might as well {4 

that Parents are forbidden to take any Delis 4 
Comfort in their Children; a Satisfaction ſo ve 

great, that moſt, who are ſo happy as to enjo 
ic, eſteem ir invaluable, and beyond all Com. 


penſation or Equivalent (. For the ſame 
Reaſon, Rea id be a High Degree of Impudence, 
for a Son, ih this State of Minority, to 1e- 


| de he Service he does his Father, 
Tis a wile Saying of Sophocles, (&), 


Good Children ſhould for et the Toils they bear 
Zo help their Parents ( 1 Ne 


In Pers the Children were obliged to aſſiſt their 
Parents with theit Labour, till the Age of five 
and twenty CI). 

In the other Caſe, when any thing is to be 
transferr'd on the Child, in way of Gift or Le- 
gacy, at firſt View, ſuch a Donation may ſeem 
invalid, becauſe Acceptance is a neceſſary Con- 
dition required 1n the Receiver, which cannot 
be perform'd without deliberate Conſent, and 
therefore not without the full Uſe of Reaſon. 
Bur becauſe it would be an intolerable Hardſhip 
to make Children incapable of theſe Advantage, 
on account of their Immaturity, when, for that 
very Reaſon, they have more need of the Aſſi- 
ſtance of others, it is moſt agreeable to Equity, 
that another Perſon ſhould accept this Bounty in 
their Name, and ſhould likewiſe have the Good 
in Charge till the Children are capable of being 


their own Managers. And for this Truſt no Man 


is ſo fit as the Father. Whence ic appears, that 


it is by no means natural for the Father to acquite 
a Property over Poſſeſſion of this kind, tho! it be 
very Equitable, that he take not only the Care, 


— 


(4) See what we have (id, Lib, IV. Cap. XI. 9 7, 11. 
( 8 


1) The Greek of Sophocles, 
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Mr. Barbeyrac's NOTES on Chap. . 3 6, 8, 
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( (b) Add Diodor. Sic l. 1. e. 80. 


Curtius, I. 9. e. t. reports that the Haran Cuſtom was prattis'd by ſome of the Indians. 
lays he, not at the Plenſære of the Parents. but according to the Order and Direct ion of Officers appointed to ſu erviſe this Af 
evho command all ſuch Children to be kill'd, as they find either extremely ſlow and heavy, or uſeleſs and tf; 
Strabo, I. 15. * the like Account of the Catheans. It is common, amongſt the Chineſe, for the Pare 
ſt 


| bet y the Females, without falling under Cenſure or Puniſh a Idi 
ee ot Souls, as moſt other People of the Eaſt do, they think they * them a Kindneſs, So ver 


of the Body. 
kill cher Children, efpecia 


appicr Birth and a more adyantageous Condition, 


were not liable ro Fincs and Amercements, but receiv'd cor 


c. 5. . 2. | Ci) Epbe/, VI. .. 
Celog, p. 289. Ed. Il. Seb. 


Col. III. 20. 


(1) Vid. Senec. Conſol. ad Marci 12. 
( ) Garcilaſſo de la Vega, | 4. c. 19. fe arclame, 
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the Trani 
f . to 
reparing their way 


<q ag , 
( t ) Thus the Roman Youths, whilſt they wore rac Ira 
poral CorreQion. Plin. N. H. J. 9. c. 23 


Co 298 


(e) Ves 
They bring up their Infa# W, 


"part 
Rive in any BY 
nes 19 


(k) 0 0: 
hut 


Cha 
— 
dut the 
taining 
of Inhe 
ver the 
ons, in 
Profectit. 
dren ; . 
ing und 
and by 
IX. / 
this Sub 
Duty ca 
tute? ( 
altho' t. 
took thi 
ſonal Ai 
ſerrd ( 
recomm 


vantage 


But ther 
vice alu 
wile Au 
commit t c4 
fruffors. 
their Prof, 
Education 
jo enquire 
not to plac 
Teacher. 
means, be 
tion, wha 
will be P. 
Farthe 
he Law 
Child ro 
lon, whe 
rat2ge 
(2) fel 
nany C; 
ſeed and 
ther to ſe 
there is E 


— 


(2) W. 
er his Fat! 
bim; ſo th 
u call d Pe, 
other Em p 
I. XXII 
It Paganun 
Gif or W 


This the Ir 


it ear. 


Lb. r 


Lb. . 2. 


(1) Lit 
(rt) Th 
3) Th 


Þropter nim 


ſangu; "oley 


aut bend. 


leteſt vale, 


(2) Lil 


betten, 


(e) y 
# Cdict. I. 


Chap. II. 


Of Paternal Power. 


. 


223 


bur the Profics of them, as Helps towards main- 
taining the Child, till arriv'd at proper Years 
of Inheritance. And hence too, we may diſco- 
ver the juſt and ſolid Grounds of thoſe Diſtincti- 
ons, in the Reman Law, between the 2) Peculium 
profectitium, Ad ventiſ ium and Caſtrenſe of Chil- 
dren ; the Stock or Wealth they get, by labour- 
ing under their Parent, by the Bounty of others, 
and by the Military Pay. N 

IX. Another Enquiry that may be rais'd on 
this Subject is, Whether the Paternal Power and 
Duty can be made over by the Father to a Subſti- 
tute? On which Point we are to know, that 
altho' the Father's Authority and Obligation 
took their Occaſion and Riſe from a ( 1 ) Per- 
ſonal Act, which is incapable of being tranſ- 
ferrd ( 4 ), yet this doth not hinder him from 
recommending his Office to a Deputy, the Ad- 
vantage or Neceſſity of the Child ſo requiring. 
But then he would do well to keep Plutarch's Ad- 
vice always in mind: Thoſe Parents, (lays that 
wiſe Author) do juſtly deſerve Cenſure, who having 
committed their Sons to the Care of Maſters and In- 
fructors never trouble themſelves to make Trial of 
their Proficiency. This is a very ſcandalous Miſt . ke in 
Education. They ought, at proper Diſtances of Time, 
jo enquire into the Boy's Parts and Improvement, and 
wet to place all their Hopes in the Faith of a mercenary 
Teacher. Beſides, the Maſter bimſelf will, by this 
means, be engaged to uſe more Diligence and Applica- 
tion, when 5 finds that ſo frequent a Fudgment 
will be paſs'd on bis Pains. 

Farther, it is not, in the leaſt, repugnant to 
the Law of Nature, for a Father to relign 'his 
Child ro be Adopted by ſome other honeſt Per- 
ſn, when *ris likely to prove to the Child's Ad- 
ratage ()). But that he ſhould pawn, or 
(2 ) fell his Child, Nature ſeems not to allow, 
nany Caſe ; except when he cannot otherwiſe 
ſed and ſupport him. For then, he ought ra- 
ther to ſell him into ſome eaſy Servitude, waence 
there is Hope of being releas'd, than to let him 


n 
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periſh wich Hunger. lian (c) hath recorded 
a memorable Conſtitution of the Thebans to this 
purpoſe: No Man, under Pain of Death, ſhall ex- 
Poſe an Infant, or caſt bim out into an uninhabited 
Place. Bat if the Father be reduced to extreme Po ver- 
ty, the Law direfts him to carry the Child, immediate- 
I; after the Birth, to the Magiſtrate, who upon receiv - 
ing an eaſy Price ſhall deliver it, whether Male or Fe- 
male, to another Perſon, taking Security of the Buyer 
that he ſhall honeſtly breed up the Infant, and for bis 
Pains ſhall take its Service when grown to Man or 
Womans Eſtate. The Defence of which Law is 
grounded on this Rule, that Nature is ſuppos'd 
to give us a Right to every thing, which ap- 
pears abſolutely neceſſary to our fulfilling her 
Commands. (3) In the ſame manner the Em- 
perour Conſtantine (d) permits a Father, in the 
Caſe of extreme Want (e), to ſell his Son or 
Daughter, ſo ſoon as they come into the World, 
leaſt they ſhould decile ſtarve: yet ordering, 
at the ſame time, that whoever would repay their 
Price to the firſt Buyer, ſhould have the Power 
of redeeming them into Freedom (F). And 
when in an Edict of Theodorick, and a Law of 
the Wiſo-Goths, we find a Prohibition againſt Sel. 
ling Children for the ſake of Food (g); it is meant 
of Food for the Occaſions of the Parents, not for 
the Neceſſary Suſtenance of the Children. Vet 
Romulus granted Parents a very unreaſonable Pri- 
vilege, when, as Dionyſius Halicarnaſſeus ( þ ) in- 
forms us, He allow'd a Father to make Money, by ſel- 
ling his Son Three times; thus giving him more Au- 
thority over his Sen, than over his Slave. For a Slave 
once ſold, and then obtaining Liberty, is ever after at 
bit own Command and Diſpoſal. But a Son, tho twice 
ſold, and twice recovering his Freedom, return d under 
his Father's Dominion, and was not exempted from it till 
be had paſsd the third Sale. Numa, in ſome mea- 
ſure, ſoftned the Rigour of this Law, by except- 
ing from Sale thoſe Sons who had contracted 
Marriage, provided they had done it by their 
Father's Orders, or with his Conſent. The De- 
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Tit. XX\ 


Lb. I. Tit. II. Sec. II. 


ſangurolents; vendiderit, venditione in 
foteft valere, aut mancipum pro ejuſmodi præſtet. 


(2 ) Liban. Declam. 20. p. 523. 


8 Mr. Barbeyracs NOT ES upon Chap. 2. 5. 8, 9. | 

(2) We call a Peculium, the Goods, that a Slave, or don hath gotten of his own ; what a Son hath gotten by War, 
or his Father, Mother, and other Relations have given him, while he follow'd that Buſineſs, belong abſolutely to 
im ; ſo that he can diſpoſe them, as his own Goods, as he ſees fit, and his Father hath nothivg to do with them. This 
call d Peculium Caſtrenſe. See Digeſt. Lib. XLIX. Tit XVII. "Tis the ſame with that, which a Son has gotten in an 
other Employ ment, where he has a Salary from the Publick, and this called Peculium quaſfs Caſtrenſe. See Cod. Lib. III. 
Th De inoſſicioſo Teſtam. Leg. XXXVII. This is Peculium Militare. Peculium Civile, or as the Code 
it Paganum, conſiſts in the Goods, which a Son gets, who is not in publick Buſineſs, either by his Induſtry, or by ſome 
Gift, or Will, or by his Attendance upon the Laws. or by managing a Thing, of which his Father has on 
This the Interpreters call Peculium Adventitium. Or in the Advantage that a Son makes of the Goods of his 
their wears, and this was abſolutely in the Diſpoſal of the Father, and is call'd Peculium Profe&itium. See the Inſtit. 
Lb. IJ. Tit. 1x. Per quas perſonas cuique acquiritur, F 1. and Mr. Daumat's Civil Laws in their Natural Order, Part II. 
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(1) Libanius's Greek is, Ot 38 73 f it 7+ ayrivcu Sunn) A ,b. 
*) Theſe Quotations might have been put into a Note. 
(2) This Law of Conſtantine is the ſecond, and third in the Title of the Code before quoted. The Words are, $3 quis 
Popter nimiam paupertatem, egeſtatemque, vitis causã (i. e. for the Lite of the Child, not of the Parent ) len, Flium ve 
| 3 caſu valente. Emptor ejus ſervitii habeat facultatem : Li 
2% Undidit, vel qui alienatus eft, aut cuilibet alii ad ingenuitatem eum propriam repetere, mod ſi aut pretium offerat, quod 


ceat autem ip- 


Edit. Morell. No Law can recall the 48 of a Father, and cauſe him not to have be- 
(b) Add. Gell. lib. 5. cap. 19. Euripides ( Ion.) v. 1535, 1536. 


(e) V.Grot. I. 2. c. 5. . 5. Cf 
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themſelves into Freedom, at the ſame Rate 2t 
which they were fir{t fold. | 
X. (1) In order to our underſtanding wha; 
Power the Father hath over the Son, during the 
ſecond Period, in our Diviſion of Age, we myg 
remind our ſelves of what was before light] 
hinted, that Fathers are inveſted with another 
kind of Sovereignty, as they are the Heads of 
their reſpective Families. Now this Authority i 
different, according as the Perſons live eicher 
within, or without the Limits of a Common. 
wealth. Separate Families, as they very much 
reſemble States and Kingdoms, ſo they are go 
vern'd by their Heads, in a Way bearing ſome 
Proportion to Regal Power. For we are got 
willing to give them abſolutely the Name of ; 
vitates, as (2) Mr. Hobbes hath done (4); be. 
cauſe Families and publick States are inſtituted 
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cemviri durſt not quite take it away, but left it to 
wear off by gradual Diſuſe (4 ), till it was at 
length expreſly revers'd in the Code. Yer the-old 
Cuttom was fil kept up of ſelling a Sort three 
times, tho only in way of Fiction and Formali- 
ty, at the Ceremony of giving him his Freedom. 
Ibo this too was afterwards taken off by - Fu/ti- 
nian (a ). It appears from Plutarch (), that 
amongſt the Athenians, at leaſt before Solon's time, 
a Father was allow'd to ſell his Son for the Pay- 
ment of his own Debrs (5). And we are lately 
told of the Muſcovites, that a Father makes this 
advantage four times, after which the Son is 
releas'd from his Authority Ce). The Chineſe 
make a frequent Practice of ſelling thoſe Chil- 
dren, whom they think they ſhall not be able to 
maintain ; but with this good Condition, that a- 
ny of them ſhall have the Privilege of buying 
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(2) 1. 8. t. 48. 1 alt. C. de Adoption. (b) In vit. Solon, 
Add. Olear. Itin. Perſic. J. 3. c. 6. (d) De Cive, e. 5. 1. 12. 


Mr. Barberracs NOT ES on Chap. 2. 5. 9, 10. ; 

( 4 ) We find a Law in the Code made by Diocleſian and Maximinian, where it is ſaid, That Fathers ſhall not haye aty 
Power to put their Children under the Authority of any other, either by ſelling them, or Gift, or Pawn, or any other 
manner, nor under a Pretence of Ignorance of him, who has cither of thoſe ways got him into his Power. Liberos i Pa. 
rentibus, neque venditionis, neque donations titulo, neque pig noris jure, neque alio quolibet modo, neque ſub pretextu ignorantic 
accipientis in alium transferri poſſe, manifeſtiſſimi juris eft, Lib. IV. Tit. XLIII. Pe Patribus, qui filios ſuos diſtraxerunt. Leg, 

( 5 Comp. Matth. XVIII. 25. 2 Kings IV. I. Philoſtratus, in vit. Apoll. Thyan. I. 8. c. 3. p. 401. Ed. Morell. te- 

orts of the — That 'twas an ordinary thing with them to ſell their own Sons; and net to regard them, if thy 
werden to be I'd Captives into Slavery. Add. Plutar. Lucull. | 

From theſe Places it appears, that among the Jews a Debtor, who found himſelf unable to pay, might become 3 
Slave to his Creditor with his Children; or might ſell himſelf and Children. See Mr. Le Clerc upon Lev. XXV. 39. and 
Dent, XV. 12. Laſtly, there was ptinted in 1708. a Book intitled Diſſertatio Furidica, Le Fure patrio, Aufore Alrab. 8 
Kerkraad, where we may find a Colleftion of all that this Author has put into his Lectures, about the Paternal Pewer, 
ies map in relation to the Cultoms and Notions of the Romans, It may ſerve as an Hiſtorical Dictionaty upon this 
Subject. 

( . ) The Three following Paragraphs are otherwiſe plac'd in the Original, This is the Eleventh, the next the Twelfth, 
and the Third the Tenth. Our Author, without any Rezſon, as appears from: ligAbridgment, De Officio Hom. & Civ. 
ſpeaks of the Third Age of Children before he treats of the Second. I I 

( 2 ) iace Mr. Hobbes, an Engliſh Knight of the ſame Nation, named Robert Filmer, hath publiſhed a Book, entitled, 
Patriarcha, to prove, that all Government ought to be Abſolute and Monarchical, and fot a Foundation of his Opinion 
aſſerts, That the Paternal Power is the ſame a3 Royal Authority, and is entirely Deſpotick: Algernoon Sidney, in his Tret- 
tiſe of Government, and Mr. Locke, in the firſt Patt of his Work upon the ſame Subject, have quite overthrown the Con. 
ſequences, which Elmer has drawn from his falſe Principles. Mr Sidney has not dwelt long upon it; but Mr. Lock ha- 
ving taken pains in his Second Part to overthrow the Principle itſelf, we have thought it convenient to give an Abridge- 
ment of the Reaſons he there gives. Firſt then, this able Writer obſerves, that all the 8 that Infants have, 
being founded on Generation, to which the Mother concurs, and contributes as much at leaſt, if not more, than the Fs- 
ther, it follows, that both of 'em have an equal Right and Power over thoſe who ſpring from their Union. So that to 
ſpeak exactly, we ought to call that Authority the Power of the Parents, and not of the Father, as we do ordivarily, lince 
the Impropriety of the Expreſſion might be an Occaſion for Men to imagin, that all the Authority over the Children re- 
fides only in the Father. The Laws, which God hath given both to the Jews and Chriſtians, do plainly contradict this 

' Mitake. Honour thy Father and 16 Mother, Exod. XX. 12. Children, obey jour Fathers and your Mothers, Eph. VI. 1, 2. 
This is the uniform Language of the Old and New Covenant. From whence it follows, that the Power which they have 
over their Children can't be a Foundation for Monarchical Government. But, ſuppoſe we grant that, it will not thence 
follow, that Kings have an Abſolute and Deſpotick Power, becauſe the Paternal Power is not ſo, as will appear from the 
Conſideration of its Nature and Extent, All the Rights of the Father and Mother conſiſt in governing their Children, 
till they are able to govern themſelves by the Laws, which are the Rule of the Parents Conduck, and in a certain Ho- 
nour, which they owe their Parents, till they are of Age to underſtand and prattile the Law. Altho all Men are natu- 
rally equal, and every one is born free, i. e. 4. a Riglit to diſpoſe of bis Perſon, Actions, and Goods, as he ſees fit, ꝛc- 
cording to the Laws under which he lives. None of Adam's bofterit found himſelf in this State, when he came into 
the World. The Defett in the Uſe of their Keaſon, and the Impoſſibility that Children are in to preſerve themſelves, 
and provide for their Wants, obliges them neceſſarily to ſabmit to the Diredion and Power of their Either and Mother, 
who by the Law of Nature are tyed to maintain and bring them up, not as their oven Work, becauſe they contributed \0 
their ProduQion only as bare Inſtruments, but as the Work of the Creator, to whom they muſt give an Account. 1 \ 
Child never attains to ſuch à competent degree of Reaſon, as to be able to order himſelf aright, as it happens to {ye 
aS are born Innocents and PA's, i he depends always upon the Abfolute Will of the Father and Mother ; but this m 
rare, and out of the common Courſe of Nature. So that the Bonds of Subjedtion of Infants are like their Swadling- 
Cloaths, and their firſt Garments, which are only neceſſary upon the account of their tender Years. When the 
the uſe of Reaſon, their Age removes them from their Father's JurifdiGion, and makes them Maſters of themſelves; 
that then they are equal to their Father and Mother, in reſpeCt to that State of Liberty, when a Pupil becomes £qu3 
his Guardian, after the Time of his Minority, appointed by the Law. The Liberty of Children, become Men, an 
Obedience of their Father and Mother before that, ate not more inconſiſtent, than is, according to the moſt zealous h 
fenders of Monarchy, the Subjection that a Prince is under, during his Minority, in reſpeCt to the Queen-Regent, l 
Nurſe, his Tutors, or Governours, with the Right he hath to the Crown, which ha inherits from his Father, and t i 
thority of a Sovercign, with which he {hall one Day be inveſted, when his Age will render him capable to manage 
himſelf, and povern others. It is otherwile ſo true, that the Paternal Power doth not appertain to the Father by 207 
ricular Privilege of Nature excluſive of the Mother; and that he is but in the quality of a Goyernour or Tutor 0 
Children; that if he abandons them, and renounces all paternal Kindneſs to them, he deprives himſelf of the P 

' hath over them, which is fo inſeprrably annex'd to the Care that he ought to take of them to nonriſh and bring ! 
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en different Ends and Deſigns, and conſequently . XI. But after the erecting of Common wealths, 
many Parts of Civil Sovereignty are excluded of theſe Rights which before belong'd to Fathers 
from this private Dominion. And indeed of Families, ſome were contracted, others quite 
Mr. Hobbes himſelf elſewhere confeſſeth (a), taken away. Yet ſo much Authority was almoſt 
that A Family is not properly a Common-wealth, unleſs in all places allow'd, as appear'd ſufficient for Edu- 
be of that Power, by its own Number or other Op- Cating the Children: Except that even this was 

\unitics, as not to be ſubdued without the Hazard of much retrench'd under Plato's National Govern- 
75 Vet Family - Rule, in this ſeparate Condi- ment; and in the Perſan Conſtitution, if we ad- 
tion, ſo nearly approacheth to the Legiſlative mit Xenophon for a true Hiſtorian (b). In many 
Authority, as to have the Power of Lite and Nations the Privileges of Family-Rule were little 
Death in Criminal Caſes, as likewiſe the Ma- impair'd. Thus at Rome the Fathers had the 
nagement of Arms, and the Care of Leagues and Power of Life and Death over their Children, 
Alliances. This Dominion of the Father over which they exercis'd in a kind of Judiciary man- 
the Children, now grown up, is eſtabliſh'd by ner, calling a Council of their Relations and 
tacit Compact ; the Father extending his Com- Friends, and caufing Sentence to be executed ac- 
mands beyond the Affair of Education, and the cording to their Determination (c). Fuſti- 
Children freely putting themſelves into a State ian (d) calls this Right Proprium Civium Ro- 
of farther Obedience. For the Laws of Equity manorum, Particular to the Roman Citizens, and 
and Gratitude direct, that a Son ſhould yield his not pretended to by other Men; for which Poſi— 
strength and Service chiefly to Him, co whom tion Bodinus (e) hath fallen heavily upon him; 
he owes all that he now 1s or enjoys; till ſuch alledging that the Perfans and ancient Gaul, (kt) 
time as, With his Father's Conſent, he be re- made ule of the ſame : And that, the Abroga- 
less d from the Subjection. tion of it: in the Roman State was the Cauſe of 


— 
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if we go no farther, In certain Places of America, when a Man and Wife port, which ha pens there often, the Chil- 
dren go along with the Mother; and are not theſe Children N e obliged to obey 11 Mother, as much as thoſe 
who among us loſe their Father in their Non- Age ? And can we "Ys that a Mother can preſcribe ſuch Laws to her Chil-- 
deten, as all be perpetually obliging, and by which ſhe may di poſe of all that belongs to them, and conſtrain them 
under Come corporal e etc to conform themſclves implicitly to her Will? Certain y a Father and Mother can di- 
ſpole of their (foods as they ſee fit, when they put their Children into a Condition of ſubſiſting of themſelves ; but the 
Fower they haye, as the Authors of their Being, doth not extend fo far, as to be Maſters of their Lives, Liberties, and 
Goods, whether they have gotten them by their own Induſtry, or are beftow'd on them by others. God himſelf allows 
Children to withdraw themſelves from the Parents Juriſdiction, when he ſays. Gen. II. 24. Matt. XIX. 5. Eph. V. 31. 
Tat a Man ſhall leave bis Father and Mother, and be joined to his Wife. But tho' Children as ſoon as they come of Age 
v ſee what the Laws of Nature and Civil Society, of which they are Members, demand of them, are not obliged to 
nlite thoſe Laws to pleaſe their Patents, yet they are bound to honour their Father and Mother, as the Inſtruments 
wich God made uſe of to give them Life, and acknowledge the Care they have taken in their Education. They ought to 
br: for them a particular Eſteem, Affection, and Reſpett, and ſhew them in all their Diſcourſe aud Behaviour; . or 
be nothing that may offend them, or trouble them in the leaſt, defend them, aſſiſt them, and comfort them by all pol- 
ele and lawful: Means, and conform themſelves to their Will, when it may be done without any great Inconvenience to 
them, There is no Perſon of any Age, Rank, or Dignity, that can exempt a Child from theſe Duties towards them, 
from whom he hath receiv'd his Life, and to whom he has ſuch uu Obligations; but he is not for all that bound to 
dy them an abſolute Obedience and Submiſſion. The moſt powertul Monarch ought to obey his Mother, tho' he is not 
to follow her Will in the Government of his State, or Royal Family. We ought therefore to diſtinguiſh well between 
theſe two ſorts of Paternal Right, viz. of direQting a Child till he comes to the uſe of his Keaſon, and that which re- 
quires only Reſpect and Acknowledgment. The firſt is really only a D+ ty to Fathers, rather than a Power ; the Autho- 
ty whch it gives ends with the Wants of the Child, and when it is moſt in force, it may be alierated in ſome fort ; 
* when a Father truſts the Care of his Son's Education to another; for by putting him into that Perſon's Hands, he diſ- 
res him of a great part of the Obedience due to himſelf and his Mother, But as to Reſpect and Acknowledgment, 
dor ding can releaſe a Child from it; and the Mother has as good a Right to require it as the Father ; ſo that if the Fa- 
ther orders his Son, not to honour his Mother, the Son ought to diſobey his Father. This Duty may be more or leſs en- 
lnped, according as the Father or Mother has taken more or leſs Care, and ſhew'd more or leſs Kindnels to the Child. 
hau it can never be entirely aboliſh'd; and in civil Societies themſelves, Fathers and Mothers preſerve their Right to re- 
cute it, as well as to order them in their Education, inſomuch, that every Subject has not only as much Paternal Power 
wer his Children, as a Prince has over his; but alſo the Sovereign himſelf ought to have as much ReſpeCt to his Fa- 
ner and Mother, as the meaneſt of his Subjects has to his. Hence it appears that Sovereignty and Paternal Power are two 
Cfcrent things, which have neither the ſame Foundations, End, nor Extent, Tis true, that as ſeveral Perſons cannot 
together without ſome Order, and ſome ſort of Government, fo we may cafily conceive, that in the firſt Ages of the 
ord, when any Family was about to withdraw itſelf, and ſettle in a [lace uninhabited, the Father became, as it were, 
ie Prince over his Children, tho' at the Age of Diſcretion ; but it ſeems as tho' that Authority were conferr'd by the 
"preſs or tacit Conſent of the Children, who could find 8 more ad vantageous to them, than to put themſelves un- 
Cer the Government of their Father only, and give him the Rig t, which every one naturally has, to execute the Laws 
Nature. They were accuſtomed from their Infancy to be Fe ed by their Father, and leave their little Quarrels to him ; 
5 wos natural for them to continue their SubjeCtion to his Direction and Authority, when they were become Men. 
E could they better chooſe for their Governour than He, who after he had given x 4.58 Lite, had carefully nouriſhed 
4 tought them up, and ſhew'd them ſo much Kindneſs ? It then Fathers became Kings of their Families by this means, 
Wen N of their Paternal Power. And tho' Royal Authorit actually began by the Fathers of Families, it 
*1 not fo low, that the Right of Sovereignty is founded on the Penal Power, and conſequently belongs to the Prince 
fer 8 tince only, ſince it is evident from the higheſt Antiquity, that Fathers were the only Perſons in Families that 
% ”* >acrinices, This i an Extrat# of Mr. Lock's Part II. of his Treatiſe of Government; and we ought to remember 


the » When our Author treats of the Original of Sovereign Power. 
De- | 
— l © 24. (b) De Educat. Cyri, 1.1, (e) Vid, Val. Max. I 5.c.8.1.t, 3, 5. Senec, de 


| * „I. e. 13. Tis n Say ing of Turnus in Livy, I. 1. c. 50. That there can be no ſhorter <vay of deciding a Point, than 
hs the Father and the Son; becauſe, if the latter oppoſe or diſobey the former, he is to expect the Plagues of Divine Ven- 
| "ny ; F (d) Inſtit. L. I. t. 9. ſ. 2. De Patria Poteſtate. (e) De Repub. I. I. c. 4. (f) So Ceſar 
b. % B. G. I. 6. c. 19. And ſome Footſteps of that ancient Cuſtom remain'd till the Year of Chriſt 1301. amongſt 


be Wl * ot Bourdeaux, by whoſe Laws, Fathers and Husbands had ſupreme Power of Life and Death over their Chil- 


up: EL 
C2 b 5 dis 


over their Wives: And if a Husband hap ened to kill his Wife in any Violence of Anger or Grief, upon decla- 
Repentance by a ſolemn Oath, he was diſcharg'd without Puniſhment. 
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cemviri durit not quite take it away, but left it to themſelves into Freedom, at the ſame Rate 2 
wear off by gradual Diſuſe (4), till it was at which they were firſt fold. 

length expreſly revers'd in the Code. Yer the old X. (1) In order to our underſtanding what 
Cuttom was fil kept up of ſelling a Sofi three Power the Father hath over the Son, during the 
times, tho' only in way of Fiction and Formali- ſecond Period, in our Diviſion of Age, we myp 
ty, at the Ceremony of giving him his Freedom. remind our lelves of what was before lightly 
Tho this too was afterwards taken off by Fuſti- hinted, that Fathers are inveſted with another 
nian (a ). It appears from Plutarch ( b ), that kind of Sovereignty, as they are the Heads of 
amongſt the Athenians, at leaſt before Sohns time, their reſpective Families. Now this Authority i; 
a Father was allow'd to ſell his Son for the Pay- different, according as the Perſons live either 
ment of his own Debrs (5). And we are lately within, ot without the Limits of a Common. 
told of the Muſcovites, that a Father makes this wealth. Separate Families, as they very much 
advantage four times, after which the Son is reſemble States and Kingdoms, ſo they are 80. 
releas d from his Authority Ce). The Chinſe vern'd by their Heads, in a Way bearing ſome 
make a frequent Practice of ſelling thoſe Chil- Proportion to Regal Power. For we are gat 
dren, whoin they think they ſhall not be able to willing to give them abſolutely the Name of ci 
maintain; but with this good Condition, that a- witates, as (2) Mr. Hobbes hath done ( 4 ); be. 
ny of them ſhall have the Privilege of buying cauſe Families and publick States are inſtituted 
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(2) 1. 8. t. 48. 1 wlt. C. de Adoption. (b) In vit. Solon, 
Add. Olear, Itin. Perſie. J. 3. c. 6. (d) De Cive, c. 5. 1. 12. 


Mr. Barberracs NOTES on Chap. 2. S. 9, 10. f 

( 4 ) We find a Law in the Code made by Diocleſian and Maximinian, where it is ſaid, That Fathers ſhall not have aty 
Power to put their Children under the Authority of any other, either by ſelling them, or Gift, or Pawn, or any other 
manner, nor under a Pretence of Ignorance of him, who has either of thoſe ways got him into his Power. Libere 4 Pa. 
rentibus, neque venditionis, neque donationis titulo, neque pignoris jure, neque alio quolibet modo, neque ſub prætextu ignorantia 
accipuentis in alium transferri poſſe, manifeſtiſſimi juris eft, Lib. IV. Tit. X LIII. De Patribus, qui filios ſuos diſtraxerunt. Leg, 

( 5 Comp. Matth. XVIII. 25. 2 Kings IV. I. Philoſtratus, in vit. Apoll. Thyan. I. 8. c. 3. p. 401. Ed. Morel, te- 

orts of the * — That 'twas an ordinary thing with them to ſell their owwn Sons; and nct to regard them, if they 
E to be IA Captives into Slavery. Add. Plutar. Lucull. | | 

From theſe Places it appears, that among the Jews a Debtor, who found himſelf unable to pay, might become x 
Slave to his Creditor with his Children; or might ſell himſelf and Children. See Mr. Le Clerc upon Lev. XXV. 39, and 
Dent. XV. 12. Laſtly, there was ptinted in 1708. a Book intitled Diſſertatio Furidica, Le Fure patrio, Auctore Alrab. 4 
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(e) Sigiſm. Baro ig Herbeſftin, 


Kerkraad, where we may find à Collection of all that this Author has put into his Lectures, about the Paternal Power, | 


. ag in relation to the Cultoms and Notions of the Romans, It may ſerve as an Hiſtorical Dictionary upon this 
Subjedt. 
( 1 ) The Three following Paragraphs ire otherwiſe plac'd in the Original, This is the Ele venth, the next the Twelfth, 
and the Third the Tenth. Our Author, without any Reazſon, as appears from Hie Abridgment, De Officio Hom. & Civ. 
ſpeaks of the Third Age of Children before he treats of the Second. hy | | ; 

( 2 ) ince Mr, Hobbes, an Engliſh Knight of the ſame Nation, named Robert Elmer, hath publiſhed a Book, entitled, 
Patriarcha, to prove, that all Government ought to be Abſolute and Monarchical, and fot a Foundation of his Opinton 
aſſerts, That the Paternal Power is the ſame as Royal Authority, and is entirely Deſpotick: Algernoon Sidney, in his Tred- 
tiſe of Government, and Mr. Locke, in the firſt Patt of his Work upon the ſame Subject, have quite overthrown the Con- 
ſequences, which Hilmer has drawn from his falſe Principles. Mr Sidney has not dwelt long upon it; but Mr. Lock ha- 
ving taken pains in his Second Part to overthrow the Principle itſelf, we have thought it convenient to give an Abridge- 
ment of the Reaſons he there gives. Firſt then, this able Writer obſerves, that all the Obligations that Infants have, 
being founded on Generation, to which the Mother concurs, and contributes as much at leaſt, if not more, than the Fa- 
ther, it follows, that both of em have an equal Right and Power over thoſe who ſpring from their Union. So that to 
ſpeak exactly, we ought to call that Authority the Power of the Parents, and not of the Father, as we do ordinaril , lince 
the Impropriety of the Expreſſion might be an Occaſion for Men to imagin, that all the Authority over the Chil ren fe. 
fides only in the Father. The Laws, which God hath given both to the Jews and Chriſtians, do plainly contradict this 
Mitake. Honour thy Father and tk Mother, Exod. XX. 12. Children, obey jour Fathers and your Mothers, Eph. VI. , 2. 
This is the uniform Language of the Old and New Covenant. From whence it follows, that the Power which they have 
over their Children can't be a Foundation for Monarchical Government. But, ſuppoſe we grant that, it will not thence 
follow, that Kings have an Abſolute and Deſpotick Power, becauſe rhe Paternal Power is not fo, as will appear from tae 
Conſideration of its Nature and Extent, All the Rights of the Father and Mother conſiſt in governing their Children, 
till they are able to govern themſelves by the Laws, which are the Rule of the Parents Conduck, . in a certain Ho- 
nour, which they owe their Parents, till they are of Age to underſtand and practiſe the Law. Altho all Men are natu- 
rally equal, and every one is born free, i. e. has a Ri lit to diſpoſe of his Perſon, Actions, and Goods, as he ſees fit, ꝛc- 
cording to the Laws under which he lives. None of Adam's Poſterity found himſelf in this State, when he came into 
the World. The Defett in the Uſe of their Keaſon, and the Impoſhbility that Children are in to preſerve themſelres, 
and provide for their Wants, obliges them necetlarily to ſubmit to the DireQion and Power of their Father and 1 
who by the Law of Nature are tyed to maintain and bring them up, not as their own Work, becauſe they contributed 10 
their ProduQion only as bare Inſtruments, but as the Work of the Creator, to whom they mult give an Account. y 
Child never attains to ſuch à competent degree of Reafon, as to be able to order himfelf aright, as it happens to *＋ 
as are born Innocents and 3 he depends always upon the Abfalute Will of the Father and Mother ; but this - 
rare, and out of the common Courſe of Nature. So that the Bonds of Subjedtion of Infants are like their Swadling- 
Cloaths, and their firſt Garments, which are only neceſſary upon the account of their tender Years. When they come 0 
the uſe of Reaſon, their Age removes them from their Father's Juriſdigion, and makes them Maſters of them elves; * 
that then they are equal to their Father and Mother, in reſpe to that State of Liberty, when a Pupil becomes £977 
his Guardian, after the Time of his Minority, appointed by the Law. The Liberty of Children, become Men, 3* — 
Obedience of their Father and Mother before that, are not more inconſiſtent, than is, according to the moſt zealous 0 
fenders of Monarchy, the Subjection that a Prince is under, during his Minority, in reſpect to the Qrser-Refthe 
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Nurſe, his Tutors, or Governours, with the Right he hath to the Crown, which he inherits from his Father, an the A i 


thority of a Sovereign, with which he ſhall one Day be inveſted, when his Age will render him capable to manage ' 
himſelf. and govern others. It is otherwile ſo true, that the Paternal Power doth not appertain to the Father by 287 


* . . k is 
ricular Privilege of Nature excluſive of the Mother; and that he is bur in the quality of a Governour or Tutor or. 
Children ; that if he abandons them, and renounces all paternal Kindneſs to them, he deprives himſelf of the 8 
hath over them, which is fo inſeprrably annex'd to the Care that he ought to take of them to nonriſh and bring them 
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en different Ends and Deſigns, and conſequently Xl. But after the erecting of Common wealths, 
many Parts of Civil Sovereignty are excluded of theſe Rights which before belong'd to Fathers 
from this private Dominion. And indeed of Families, ſome were contracted, others quite 
Mr. Hobbes himſelf elſewhere confeſleth (a), taken away. Yet ſo much Authority was almoſt 
that A Family is not properly a Common-wealth, unleſs in all places allow'd, as appear'd ſufficient for Edu- 
1 be of that Power, by its own Number or otber Op- Cating the Children: Except that even this was 
portunitics, as not te be ſubdued without the Hazard of much retrench'd under Plato's National Govern- 
Wir. Yet Family-Rule, in this ſeparate Condi- ment; and in the Perſſan Conſtitution, if we ad- 
tion, ſo nearly approacheth to the Legiſlative mit Xenophon for a true Hiſtorian (b). In many 
Authority, as to have the Power of Life and Nations the Privileges of Family-Rule were little 
Death in Criminal Caſes, as likewiſe the Ma- impair'd. Thus at Rome the Fathers had the 
nagement of Arms, and the Care of Leagues and Power of Life and Death over their Children, 
Alliances. This Dominion of the Father over which they exercis'd in a kind of Judiciary man- 
the Children, now grown up, is eſtabliſh d by ner, calling a Council of their Relations and 
tacit Compact; the Father extending his Com- Friends, and cauſing Sentence to be executed ac- 
mands beyond the Affair of Education, and the cording to their Determination (c). Fuſti- 
Children freely putting themſelves into a State in (d) calls this Right Proprium Civium Ro- 
of farther Obedience. For the Laws of Equity manorum, Particular to the Roman Citizens, and 
and Gratitude direct, that a Son ſhould yield his not pretended to by other Men; for which Poſi- 
strength and Service chiefly to Him, to whom tion Bodinus (e) hath fallen heavily upon him ; 
ke owes all that he now is or enjoys; till ſuch alledging that the Perſians and ancient Gaul (f) 
time as, with his Father's Conſent, he be re- made ule of the ſame : And that, the Abroga- 
eas d from the Subjection. tion of it'in the Roman State was the Cauſe of 
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if we go no farther. In certain Places of America, when a Man and Wife part, which happens there often, the Chil- 
dren go along with the Mother; and are not theſe Children 3 obliged to obey x Lo Mother, as much as thoſe 
who among, us loſe their Father in their Non-Age ? And can we 11 that a Mother can preſcribe ſuch Laws to her Chil-- 
dten, as Mall be perpetually obliging, and by which ſhe may diſpoſe of all that belongs to them, and conttrain them 
under Come corporal — 4 to conform themſelves implicitly to her Will ? Certainly a Father and Mother can di- 
ſpoſe of their (Goods as they ſee fir, when they put their Children into a Condition of ſubliſting of themſelyes ; but the 
fewer they have, as the Authors of their Being, doth not extend fo far, as to be Maſters of their Lives, Liberties, and 
Goods, whether they have gotten them by their own Induſtry, or are beftow'd on them by others. God himſelf allows 
Children to withdraw themſelves from the Parents Juriſdiction, when he ſays, Gen, II. 24. Matt. XIX. 5. Eph. V. 31- 
Tat a Man ſhall leave bis Father and Mother, and be joined to his Wife. But tho' Children as ſoon as they come of Age 
v ſee what the Laws of Nature and Civil Society, of which they are Members, demand of them, are not obliged to 
nlite thoſe Laws to pleaſe their Patents, yet they are bound to hononr their Father and Mother, as the Inſtruments 
wich God made uſe of to give them Life, and acknowledge the Care they have taken in their Education. They ought to 
ne for them a particular Eſteem, Affection, and Reſpett, and ſhew them in all their Diſcourſe aud Behaviour ; ; or 
fr nothing that may offend them, or trouble them in the leaſt, defend them, aſſiſt them, and comfort them by all pol- 
fl: and lawful: Means, and conform themſelves to their Will, when it may be done without an great Inconvenience to 
them, There is no Perſon of any Age, Rank, or Dignity, that can exempt a Child from theſ. Duties towards them, 
from whom he hath receiv'd his Life, and to whom he has ſuch great Obligations but he is not for all that bound to 
py them an abſolute Obedience and Submiſſion. The moſt powertul Monarch ought to obey his Mother, tho” he is not 
to follow her Will in the Government of his State, or Royal Family. We ought therefore to diſtinguiſh well between 
theſe two ſorts of Paternal Right, viz. of direQting a Child till he comes to the uſe of his Keaſon, and that which re— 
quires only Reſpedct and Acknowledgment. The firſt is really only a Dy ty to Fathers, rather than a Power ; the Autho- 
tity which it gives ends with the Wants of the Child, and when it is moſt in force, it may be alierated in ſome fort ; 
5 when a Father truſts the Care of his Son's Education to another; for by putting him into that Perſon's Hands, he diſ- 
e1-roes him of a great part of the Obedience due to himſelf and his Mother. But as to Re ſpect and Acknowledgment, 
nothing can releaſe a Child from it; and the Mother has as good a Right to require it as the Father - fo that if the Fa- 
ther orders his Son, not to honour his Mother, the Son ought to diſobey his Father. This Duty may be more or leſs en- 
lizged, according as the Father or Mother has taken more or leſs Care, and ſhew'd more or leſs Kindneſs to the Child. 
22. it can never be entirely aboliſh'd; and in civil Societies themſelves, Fathers and Mothers preſerve their Right to re- 
0 cute it, as well as to order them in their Education, inſomuch, that every Subject has not only as much Paternal Power 

"er his Children, as a Prince has over his; but alſo the Sovereign himſelf ought to have as much Reſpect to his Fa- 


n, tder and Mother, as the meaneſt of his Subjects has to his. Hence it appears that Sovereignty and Paternal Power are two 
- ctcrent things, which have neither the ſame Foundations, End, nor Extent, Tis true, that as ſeveral Perſons cannot 
* ve together without ſome Order, and ſome ſort of Government, fo we may cafily conceive, that in the firſt Ages of the 
c- 


votid, when any Family was about to withdraw itſelf, and ſettle in a [lace uninhabited, the Father became, as it were, 
ie Prince over his Children, tho' at the Age of Diſcretion ; but it ſeems as tho' that Authority were conferr'd by the 


es, "preſs or tacit Conſent of the Children, who could find ns more adyantageous to them, than to put themſelves un- 
er, Cer the Government of their Father only, and give him the Right, which every one naturally has, to execute the Laws 
10 Nature. They were accuſtomed from their Infancy to be Wo by their Father, and leaye their little Quarrels to him ; 
f 2 wos natural for them to continue their SubjeCtion to his Direction and Authority, when they were become Men. 


che could they better chooſe for their Governour than He, who after he had given 9 Lite, had carefully nouriſhed 
5 nd brought them up, and ſhew'd them ſo much Kindneſs ? It then Fathers became Kings of their Families by this means, 
ng” dor by vertue of their Paternal Power. And tho' Royal Authorit actually began by the Fathers of Families, it 
e 70 7 not to low, that the Right of Sovereignty is founded on the n Power, and conſequently belongs to the Prince 

ſo if ＋ tince only, ſince it is evident from the higheſt Antiquity, that Fathers were the only Perſons in Families that 


{10 8 0 dacrifices. This is an &xtradt of Mr. Lock's Part II. of bis Treatiſe of Government; and we ought to remember 
the . Sen cur Author treats of the Original of Sovereign Power. | 


his $4) Leviath, e. 20. (b) De Educat. Cyri, I. 1. (e) Vid, Val. Max. I 5. c. 8. .. 2, 3, 5. Senec, de 
„ I. 1. e. 5. "Tis a Saying of Turnus in Livy, I. I. e. 30. That there can be no ſhorter way of deciding a Point, than 
e it 2 the Father and the Son ; 1 if the latter oppoſe or diſobey the former, he is to expect the Plagues of Divine Ven- 
dar- By ; (d) Inſtit. L. 1. t. 9. ſ. 2. De Patria Poteſtate. (e) De Repub. I. I. c. 4. ( f ) So Ceſar 
his "1 ke B. G. I. 6. c. 19. And ſome Footſteps of that ancient Cuſtom remain'd till the Year of Chriſt 1301, amongſt 
he "oy of Bourdeaux, by whoſe Laws, Fathers and Husbands had ſupreme Power of Life and Death over their Chil- 
Ms b. over their Wives: And if a Husband hap ened to kill his Wife in any Violence of Anger or Grief, upon decla- 
ing; 2 "i Repentance by a ſolemn Oath, he was aiCharg'd without Puniſhment. 
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many Troubles and Miſchiefs. Connanus (a4) is 
of the ſame Judgment; and Diongſius Halicarnaſ- 
ſem ( b ) is produced as an able Patron of the 
Cuſtom. Some, on the other hand, engage chief- 
ly in the Defence of the Emperour's Words, con. 
fidently affirming; that no other Nations allow'd 
the Fathers ſo extended a Power over their Chil- 
dren as the Romans; amongſt whom it had in- 
deed no Meaſure or Reſtraint. And in this Senſe 
they interpret the Diſcourſe of Diomſius, which 
was before alledged on the other ſide. Others 
ſay the Emperor's Meaning was this ; that the Pa- 
ternal Power in Rome was attended with certain 
Attributes and Properties, which it had not in o- 
ther Parts of the World: As for Inſtance, if a 
Roman ſuffer'd either the Minima capitis Diminutio, 
or the Deportatio, The loweſt Degree of forfeiting Li- 
berty, Or the being tranſported, he loſt his Fatherly 
Rule; whereas it was never the Cuſtom to de- 
prive a Man, by thoſe Puniſbments, of any Pri- 
vilege he poſſeſs'd by the Law of Nature and of 
Nations. And they farther argue, that ſince all 
Juſt Matrimony is founded on Civil Conſtitutions ; 
this Power of the Father being the Conſequent 
of that Union, muſt derive its Force from the 
ſame Principle (c). But perhaps the eaſieſt 
way of clearing that Paſlage in Juſtinian, is to 
keep to the Terms of Civium Roman:rum, and to 
expound them ſtrictly, in Oppoſition to all other 
Perſons who were not free Subjects, and who had 
not the ſame Authority over their Children. 
Thoſe Founders of Common-wealths, who 
left the Fathers in Poſſeſſion of their old Natural 
Rights in ſo wide an Extent, ſeem to have pro- 
ceeded on theſe Conſiderations : That the Re- 
ſpect, paid by the Children, might be thus rais'd 
to the higheſt Degree of Awe and Veneration ; 
that the Fathers were the molt likely Perſons to 
know their Children's Faults, keeping them ge- 


nerally under their Eye; and, that at the ſame 


time, their Natural Affection would probably re- 
ſtrain them from abuſing this Power to unjuſt Vio- 
lence ; the Exerciſe of it falling on an Age which 
requires Clemency rather than Cruelty. Thus 
Phineus obſerves in Diodorus Siculus (d), No Father 
will ever ſhaw an Example of very ſevere Puniſhment 
on his Son, unleſs his Natural Tenderneſs be overcome 
by the Greatneſs of the Crime. And Sopater, ſpeaking 
of the ſame unlimited Authority, The Law, ſays 
he, thus order d, well knowing how upright a Fudge 
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a Father muſt needs prove over his Children , 


On the other ſide, thoſe Legiſlators w 
off this Rigour of Paternal Sovereignty 
bly did not want their due Motives. Thi 
have obſerv'd ſome Fathers making a 
Uſe of their Power, when tranſported 
( 1 ) Extravagance of Paſſion beyond all Nat 
and Juſtice. Again, they thought this Pri i 
lege altogether needleſs, ſince the Magiſtrar 
were ſufficient for the Puniſhment of Ca w. 
Offenders. They might likewiſe eſteem * 
great Hardſhip, that a Father ſhould be compelld 
in Contradiction to his own Wiſhes and Affection 
to pronounce Sentence of Death on his Son ( 7 
- Py 3 , 

y the Fewiſh Law (3), it was one pa 
Father's Power to cancel and make void 8 
of his Son, or of his Daughter. The reaſon of 
which Conſtitution, was not only for fear the 
Children, in their imprudent Age, ſhould tuine 
their own Fortunes by raſh Donations, moy'g þ 
a talſe Appearance of inconſiderate Piety: Buy 
likewiſe leſt they ſhould imbezel their Father; 
Goods on the ſame ſcore, or hinder themſelyes 
from doing him the Service they ought. So that 
the reſtraining Authority, in this particular, did 
not ariſe purely from the poſitive Ordinance, but 
had a Foundation in Natural Reaſon; it being 
known Principle, that no Perſon, under the Sub, 
jection of another, can, with any Force or E. 
fect, diſpoſe of thoſe things, with regard to which 
he is under Government. As for that Law in 
(4) Deut. XXI. 18, Cc. about ſtoning the re- 
bellious Son, which in it ſelf appears ſo rigid, 
Care was taken to ſoften it, as far as poſſible, in 
the Interpretation. Thus they held that it did 
not extend at all to the other Sex; and that the 
Males, in two Periods of their Age, ftood 
excuſed from its Force ; when they were not 
arrived to the Maturity of Reaſon, and when 
they had left their Father's Family, and ſet up 
for Directors of their own Affairs. And then, 
the Words of the Accuſation running, This wv 
Son is rebellious, he is a Glutton or a Drunkard, there 
was a great Difference of Opinion how mach 
the young Man muſt have waſted in theſe Ex- 
ceſſes, before he could be proceeded againſt in 
this ſevere Method. They farther obſervd it to 
be requitite, than both the Parents, at the tims 
of the Charge, ſhould be alive ; otherwiſe, the 
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Mr. Rarbeyrac's NOTES on Chap. 2. 6 rt. 10 
(10 Cüan. Declan. 33, p. 762. FA Morell. MA 38 ingady elude, E d1dpts Ingen}, egi; TD he eder ae rfl ws © 
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dus. Do not imagin that the Bond of Nature hath, of it ſelf, ſufficient Force and Strength : Indeed for the moſt part ## kolis 
firm and good; but ary more violent Diſorder of Mind is able to break it aſunder ; and a Father tranſported with Þ aſfon, 10). 


(1 Liban. Declam. 33. 


a ſide that Name and Relation, and ads quite another Part. 


(2) Add, Flian. V. H. I. 1. e. 34. Val, Max, I. 5. c. 9. f. 4. Add. Charron de la Sageſſe, J. 1. c. 43, 47. Lbenint De, 
clam. 35- To do any thing againſt one's Children is the ſame as to undergo it one's ſelf. | 
fide bring from L. 48. f. 9. J. 5. D. ad L. Pompeiam de Parricid. The Pocver of a Father conſifts in Affection not in Rigevt, 
contributes nothing to their Purpoſe. For Adrian had then baniſh'd a Father for killing his Son as they were hunting; 
on account of Adultery with his Mother-in-Law. And the Father is there juſtly cenſur'd for taking o 
a villanous and treacherous Manner, when he might have call'd a Council of Friends, and ſentenc' 
niſhment by vertue of his Domeſtical Juriſdiction. Or it is enough to ſay, as to har Prllaps 

rebonianns's merciful Temper, who was the Author of it. y 5 


the good 
Chap. XXIII. 


;) See Numb. XXX, 4, Sc. with Grotizs and Le Clerc's Notes thereon. 
( 4 ) This Text makes nothing tor our Author's Purpoſe ; 


Judges, as Mr. Le Clerc proves againſt Grotius, 


(a) Comment. Jur. Civil. |. 2. c. 13. 9 
ſtertius de Fuſtitia Rom. LL. c. 27, (d) 


becauſe 'tis probable that the Sentence was inflicted by ü 


1 P. 96, 97. Ed,. Ligf. 
L. 4. c. 45. p. 247. Ed. Rhod. 
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don might have had ſome Fortune left him, ſuf— 
Fcientto make Compenſation for the Expence of 
is Vices ( @ )- 
gy eee} 10 preſent Japoneſe, the Father hath 
the molt abſolute Power of Lite and Death over 
his Children. 5 
From theſe and other Conſiderations it appears, 
how we are to underſtand that Rule laid down 
by Grot is ( b : In the ſecond Period, lays he, when 
he Children's Judgment is ripe and perfect, thoſe d- 
ions only of theirs are ſubject to the Command of the 
Parents, Which immediately contribute to the well or- 
dering of the Father s or Mother s Family: 1 being 
but equitable that every Part ſhould conform in promo- 
ting the Benefit of the Whole, In other Reſpects, the 
Children have a Moral Liberty of doing whatever their 
un Fudgment recommends ; yet ſo that they are ſtill 
hound to take all poſſible care to pleaſe their Parents; 
tho ſhould they take contrary Meaſures, the Force of 
this Duty will not reach ſo far as to render their Attions 
valid. Theſe Words, then, ate to be reſtrain'd 
to the Power of Fathers of Familie, as now eſta- 
bliſh'd in moſt Chriſtian States: where the chief 
Buſineſs of it is taken up in Matters relating to 
Education. And 'tis indeed but juſt, that it the 
Children deſire to be ſupported at preſent by their 
Father's Wealth, and to fucceed to it hereafter, 
they ſhould freely obey his Pleaſure, while en- 
jyning nothing abſurd or indecent. If, without 
ſufficient Cauſe, they refuſe thus co comply, it 
cannot be expected but that the Parents ſhould 
vichdraw all farther Care and Expence on their 
xcount, and declare them Diſinberited. Yet here 
too, ic hath been the Care ot Civil Laws to pro- 
ne that Parents ſhall not inhumanly diſcard their 
Ctidren, upon every Fit of Humour and Paſ- 
fon, without ſolid Reaſon. Thus Plato (c) al- 
bus not a Father to caſt off his Son without the 
Conſent of the other Relations (d). And, in 
general, as ir belongs to the Wildom of publick 
Gorernments to ſettle the Rights of private Per- 
ſons, in Subordination to the common Benefit 
and Honour; ſo it hath been uſual with moſt 
WE Legilztors, to prevent all Abuſes of this Power, 
WE whether tending to the publick Damage, or to 
the unjuſt Oppreſlion of the Children. For In- 
1 fiance, a Father is oblig'd, as far as his Abilities 
an reach, to render his Children uſeful Mem- 


ters of Civil Society (e): And ſince there is 
ich a Variety of Callings, ſo many different 
Ways of Living, it is very reaſonable that che 
Clildren, in chuſing their Profeſſion, ſhould be 
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way d by their Father's Judgment and Authority, 
provided he propoſe nothing contrary to Hone- 
ity and Decorum ; eſpecially in caſe he ſupply 
them with Money for carrying on of ſuch De- 
liens. Let it would be. ar the ſame time, a 
Breach of Wiſdom and Juſtice, to compel Chil- 
dren to a Method of Life, to which their Genius 
is utterly averſe ; and a horrid Villany, to drive 
them co ſuch a Profeſſion as is eicher baſe and ſin- 
ful, as the waiting on the Stews ; or intolerable 
to the common Temper of Mankind, as Celiba« 
Cy Without the Gift of Continence, and the Con- 
tinement of a Monaſtick Vow. 

XII. In the third Period of Age, when the 
Children have left their Father's Family, and are 
releas d from his Command, they are perfectly 
at their own Diſpoſal, yer ſtill retaining the 
Debt of Reverence and Duty, which is of perpe- 
tual Obligation, ariſing from thoſe antecedent 
Merits of their Parents, which can never be can- 
celld or repaid. (1) Plato (F) is admirable on 
this Argument. Fuſtice requires, ſays he, that we 
endeavcur to ſatisfy our greateſt and oldeſt Debt, our 
Debt to our Parents. Every one ought to be fix d in his 
Perſuafion, that whatever he poſſeſerh belongs to thoſe 
from whom be receiv'd bis Birth and Education, and 
ought, ſo far as is neceſſary to be ſpent in their Service. 
To them therefore be is freely to afford his Goods of 
Fortune, of Body, and of Mind; as if be had unly 
borrowed them from their Kinineſs, and was now to 
reſtore them in their Age when they had the great ſ# 
Occaſion or them; gratefully remembring the Cares rd 
Pains they long ſince underwent on bis account, Nor 
eught we to expreſs our Reverence to cur Parents in A- 
cons only, but in all our Words and Converſation e 
are oblig d to yield to their Paſſions, and to the common 
Effects of them; ever conſidering what juſt Keaſon a 
Parent bath to reſent the leaſt injury or Diſreſpe& from 
@ Child (g). He procceds with the ſame Wiſ- 
dom, in advifing what Honours and Services 
ſhould be paid to Parents after their Deceaie ; 
that we ought to grace their Reliques with a 
decent Monument, and purſue all Methods and 
all Occalions of making their Memory v4cred. 
The ( hineſe are remarkable in this Point of Duty z 
a Perſon engag'd in the greateſt Affairs of the 
Court, upon the Lols of a Parent leaves his Of- 
tice, if not Military, and retires Home to ſpend 
three Years in Privacy and Mourning. The Rea- 
ſon of their hxing this Period of Grief, was, be- 
cauſe che firſt three Years of our Life, we give 
our Parents the greateft Trouble ()). Amongſt 


(1 ) Plato's Words are, Teras 5 WI Tar Nuak (army, 
va, narf TpeoCuU mea. ef C eU 5 d nan) Le, 
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(b) L. 2. e. 5. ſ. 3. 
(e) And therefore it was one of Solon's Laws, That a Child ſhould not be 
a Father, who had bred him up to no Art or Profeſſion, Plutarch. in Solon. 


Jun Tg ht THY winulw CA v 
and Deut. V. 16. * * 


(e) De LL. I. 11. (d) Add. 


p. 973. 
(f) De LL. I. 4. 


t Het... : Arrian. Epictet I. 2. c. io Remember you are a Son; and that 
„ te your Duty to think your Father's Good, in all reſpects, Your own : To yield Obedience 10 all his Commands; never to 
w_ nor to do or ſay any thing that may turn to his Prejudice or [nconvenience ; to yield and give place to hi 
Vccaſions, and to aſſiſt him with Your utmoſt Power. Oppian. Halieut. L. 5. v. 89. 


Sons are new Strength to a decaying Sire, 
Sn. I. 1. in Imp. 8. 
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the ſame People the Son ever makes uſe of a 
lower Scat than his Father, and placeth himſelf 
at his tide, not over-againſt him, And indeed, 
that Children can never requice the Kindneſs of 
their Parents is a Truth in every Body's Mouch 
(2). Tho' Seneca (a) hath for Oppotition's ſake, 
endeavour'd, in a long Diſpute, to prove thac 
a Son may ſometimes even outdo 2 Father in 
Benetits : And Alexander, provokes once with 
ſome Complaints againſt his Mother, could not 
forbear ſaying, that She made bim pay very dear 
for bis nine Months Lodgings ( b. But how vaſt 
ſoever the Merits of our Parents be acknowledgd, 
this is certain, that it will not bear them out in 
impoling an unlawful Command ; and therefore 
it was a brave Reply of the fame Prince to the 
ſame Mother, urging him to put an innocent 
Perſon to Death, and reminding him of the 
Pains ſhe had undergone for his Sake, My good 
Mother, ſays he, demand ſime other Reward for your 
Trouble; the Life of a Man is too precious to admit F 
any Equivalent c). Mr. Hobbes d) is of Opinion, 
that this Filial Reverence ariſeth not only from 
the Law of Graticude, but likewiſe from the 
Force of a Tacit Compatt ; it not being preſumed 
that he who releaſeth another from his Rule 
and Dominion, intends ſo far to make him his 
Equal, as not to reckon it to him as a Favour : 
But a Perſon, thus diſmiſs'd from Subjection, is 
ever ſuppoſed to promiſe, that he will conſtant- 
ly pay his Benefactor all thoſe external Marks, 
at leaſt of Honour and Eſteem, which Superiors 
are wont to receive from their Inferiors. 

Yet it was, no doubt, a Strain of Superſti- 
tion in the Fews, when they would not allow a 
Son to let his Father Blood, to open a Sore for 
him, or to draw a Thorn out of his Fleſh (e). 

Amongſt thoſe who live in a Commonwealth, 
it may happen, that upon account of ſome Office 
or Dignity born by the Son, the Father ſhall 
be oblig'd to do him Reverence, yet not ſo as 
to quit his Prerogative of private Reſpect (3). 
Thus Fabius Maximus commended the Action of 
his Son the Conſul, who, as Fabius came riding 
towards him at a publick Meeting, ordered him 
to alight and make his Approaches to him on 
Foot (f). 

Whether this perpetual Duty and Obligation 
of Children, remaining after their Father's 
Power is expired, ariſe from the Act of Gene- 
ration, or from the faithful Care and Labour 
of Breeding them up, is a Controverſy that 
hatch divided learned Men. Thoſe who con- 
tend for the former, are wont to tell us, that 
the Kindneſs of giving Life is not only, in its 
ſelf, the greateſt good that can be beſtow'd, 
but is likewiſe the Occaſion of all others; and 


that, by this Action of conferring a Being, g. 
Parents do, in ſome meaſure, reſemble the M 
mighty Creator. Some, again, give their Jugs. 
ment in favour of Education ; as thar whic 
properly makes a Man deſerve his Name 204 
which is not perform'd without a long 4nd 
difficult Courſe of Application and Expence 
They illuſtrate their Opinion by this Ob fen. 
tion in Nature, that amonglt Brute Creatusg 
the Male is not dilcoverd to have the jeg 
Regaid for the Young which he begets, 11 
the Dam's Tendeinels ceaſeth with ber Car 
when they are able to provide for themſelys,. 
whereas the Affection between human Pare 
and Chiidren is perpetual : which muſt nee 
be a Token that the great Dearneſs on the og 
ſide, and che Obligation to Duty on the other 
do not chic tly reſult hom that Act of che Py 
rents which they exeicile in common with 
Beaſts, but from their peculiar Diligence in 
forming and manaving their Off ſpring, in or. 
der roa Life of Decency and Society, Arifu 
is cited in Defence of the former Notion, 4 
Father, ſays he (g), is the i auſe of the den! by 
iſtence, (which ſeems the greateſt of Ben ft and 
of his Nature and nſtituti n. And again h) Ma 
ſtand engaged in the higheſ# Degrees of Friendly 
and Picty towards the God, and towards their l 
rents. Fer, from theſe tb rcceivd the nobliſt if al 
imagmable Goods, their »eing and Education. On 
the latter of which Paſſages we may remark, 
that altho the conferring of Life be fit named, 
yet it is not expreſly compared with the other 
Benefit, Philo Fudæus (i) is produced on the 
ſame ſide ; it is a Saying of his, + can never 


return cur Varents equal Favours; ſince we cant - 


pay, in the ſame manner, their Kindneſs f fo 
bringing us into the World. And thus too, the Fa- 
ther in the Declamation (k); We frft produces 
Yor out of cur own Life and Subſtance, and opened to 
Nur Preſpect this Vaſt Scene of Divine and Human 
things. We made you capable of ſeeing and of enj0j- 
ing the Sea, the Earth, the unwearied Courſe of the 
Stars, the Heavens with all their ſacred and ſhining 
Glories. | 

Yer we cannot but deliver it as our Perſwa- 
ſion, that the Benefit of Educating is a much 
ſtronger Ground and Spring of Filial Obligt 
tion, than the other of Begetting. Plato (1) 
ſeems to countenance this Opinion, Parents, 
ſays he, ought either not to have brought their Chi 
dren into the Mrd, er not to refuſe any Paint in 
training and inſtructing them, In another place 
m) he introduceth Demoducus thus ſpeaking ot 
his Son; The A# (of planting ſhall I call ir, or) 
of begetting my Son, was the eaſieſt imaginabie ; but 
the breeding him up was a Task of Difficulty and 


— 


Mr. Barbeyracs NOTE S on Chap. 2. & 12. 
(2) Ariſtot. Ethic. ad Nicom. VIII. 16. Ordo 3 Totnous [ us; J. @&=toy K-11 ng ſulpar Nh  &e hd z one 


No Perſon 


can fully return the Benefits of his Parents; but he who ſerves and reipects them to his utmoſt Ability, may be pto- 


nounced Honeſt and Juſt. Vid. Xenoph. Apom n. I. 2. p. 431, 432. Ed. Steph, Stobæ Serm. 77. 
(3) Nam, quod ad jus publicum attinet, non ſequitur [ Pater] jus poteſtatis. V. D. L. 36. f. 1. 


tum Trebell. J 4. Princip. 


(2) De Reneficiis, |. 3. c. 29, 30, Oc. 
4 Geil. 1.2.7. (d) De Cie, c. 9. . 8. 
(g) Ethic. VIII 13 
(k) Printil, V. 


[.-l0i00-G6 be C 
J. Ed. Pari/. 


(b) Arrian, de veb. geſt. Alex. 7. 
: (e) Conſtant. L'Empereur in Babakama, c. 8. 6. 
(Ff) Plutarch. Fab. & in Apepbtheg m. Valer. Max. I. 2. c. 2. ſ. 4. 

Ch) [bin. c. 14. 
(1) I Crito. p. 34. B. 


Ad Senatus Conſu- 


nn, I. 14- e. 10. 
(e) Amm. re Po: 
Add. Bœcler n 


Gtot. 


( 1) Allegor. Er. P. 58. in fin. EI. 2. p. 62. 
Trouble; 


(m) Theag. init. 
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ind Socrates, in the ſame Dialogue, declares ic 
„ his Judgment, I knaw not any Buſineſs in woich 
ern den: Man ought to ſhew more Caution and Dili- 
gence, than in forming his Son's Mind to Goodneſs 
"nd irtue (A). So the Facher pleads in Auzmili- 
an (b), 14% not now, ſays he to his Son, ſer to 
Var Score thoſe vulgar Favours of lending You Life, 
and Light, and Liberty ; but whatever Bravery You 
have jhew'd, whatever gallont Att ion Tou bave per- 
um, this I charge upon You as my Merit; tis my 
Vrrength with which you have conquer d. That Soul 
/f Yours, ſo unſhaken ſo undaunted under the greateſs 
Hangers, bad its Riſe and Original from mine. It 
hath been my long Employment to render c a Man 
of Abilities and Courage; in your early Years by my 
Precepts, and ſince, by my Example (c). It is not 
indeed eaſy to imagine or allow, that a Parent 
hach conferr'd any conſiderable Benefit on his 
Child, ſhould he caſt him away when he firſt 
comes into the World (4) ; or afterwards, entire- 
ly negle&ting his Culture and Education, ſhould 
let him grow up like a Beaſt, to lead a Life 
uſeleſs ro others, and ſhameful to himſelf (d). 
FTuvenal's ( 5 ) Realoning is very Juſt and 
True, 


Gratum eff quod patriæ civem, populoque dediſti, 

Fi facis, ut patriæ ſit idon us, utilis agris, 

Uiilis & bellorum & pacis rebus agendis. 

Plurimum enim intererit, quibus artibus & quibus 
Moribus inſltuas, ———” (bunc tu 


The State and People will your Zeal commend, 
giving that a Man, and theſe a Friend; 

li ix to aid the publick Good: it skill'd 

n Rural Labours, or the Martial Field, 

Or grave Debates of Peace. Th' important Stake 
Now waits your Care, what early ſteps you take; 
What Scheme of Arts or Manners is deſigu'd, 
To fix his Pains, or cultivate his Mind. 


Ern 


—— 


— —ä 


Touble : ever filling me with Fears on his account. (5) Arifotle himſelf (who was cited to countenance 
h » 


the other ſide of the Queſtion) hath left this 
Saying on Record (e), that Parents, who take 
Care to ſee their Children duly inſorm' and inſtructed. 
deſerve mach higher Honours, ham thoſe tho barely 
lend them a Being: the latter make them capable of 
Living, the former of living honeftly and happily. 

Nor doth that Confequenc2, on which the 
other Opinion is built, ſcem to hold; Life 5s 
the greateſt Good; therefore the Act of the Parent in 
giving that, is the moſt fit and proper to raiſe an 
Obligation in the Child, For before 1 can charge 
any Action ot mine on another, as a conlide- 
rable piece of Merit, it is necefFiry that I know 
to what Perfon 1 do the Kindneſs, and whe- 
ther it will certainly reach him. Again, it 
will be convenient for me to reflect and conſi- 
der, whether I really intended the thing as 2 
Favour; how much it ſtood me in; whether 
I undercook it more for the ſake of doing Good 
to the other Party than for my own Pleaſure 
or Uſe; whether 1 was engaged in che Perfor- 
mance, upon Reaſon and Deliberation, or was 
drawn to it by the Force of Paſſion, or Allure- 
ments of Senſe: Laſtly, whether the Action be 
capable of beneficing the other Perſon, with- 
out the Addition of ſome farther Services. 
Whoever diligently. weighs theſe ſeveral Points 
of Enquiry, will be ealtly inclin'd ro acknow- 
ledge, thac che Kindneſs of Educating, is much 
more proper to ſound an Obligation, than the 
vulgar Othce of Begetting. 

Let we do by no means approve of all that 
Seneca hath urged on this Head, in his Diſcourſe 
of Benefits (). For he is not to be born with, 
when he calls the Life of a Man, whom GOD 
hath. endued with an Immortal Soul, a Thing 
common to us with the wild Beaſts, with the ſmalleſt, 
and with ſome of the fouleſt of Creatures; and, the 
Happineſs of Flies and of Worms. But ſome Pacts 
of his Argument may be admitted without Cen- 


„ — 


et genuiſſe, 


(5) Sat. 14. v. 70, c. 
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„() Euripid, Hecub. Good Inftitmtion is the Spring of Virtue. 


y the Father; and if, for his ſignal Services to the State, f 
inveſted, is fark to be preferr'd, 5y a kind of Poſthumous Promotion, on his deceas'd Father: That People 
aty and Reverence to Parents, the firſt and chiefeſt of Virtues. 


— 


Mr. Parbeyracs NOTES on Chap. 2. 8 12 


( 4) Senec. de Benef. 1. 3. c. 31. Vis ſcire, quam non fit magnum beneficium, vitam ſic dare? Expoſuiſſes ; nempe injuria 
uo quidem colligo. minimum eſſe beneficium, Patris Matriſque concubitum, niſt acceſſerint alia, que preſe- 

ſuerentur hoc inttium muneris, & aliis officiis ratum facerent. Non eff bonum wvivere, ſed bene vivere.. . T 

mem & imperitum dedifti : ego tibi flium, qualem genuiſſe gauderes 

He alſo ſpeaks well to this purpole. Sat. 7. v. 184, Ec. 


„ me nithi 


Puanticunque domus, veniet, qui fercula docte 
Com ponat, venzet, qui pulmentaria condit. 

Hos inter ſumtns ſeſtertia Quintiliano 

Ut multum, duo ſufficient: ves nulla minoris 
Conſtabit Patri, quam Fills, nom mem. 


That he that contemns the Honeſty and SanGtity of Mar- 
riage, and defires Women only to ſatisfy his Defire, and 
not to have Children, has this Reward, that he has no 
Right over the Children that proceed from ſuch a Con- 
junction, whole Life he has made an Eternal Ditgrace. 


(b) Declam. 258, (e) Add. Declam, 278. & 


(d) S res nulla minoris conſtet patri, quam Flius; If his Son ſtands him in the leaſt Cbarge 
poſſeſſeth. By the Law of Solon in Plutarch, Children baſely born were not ng to maintain their 
The Reaſon of which Exception was grounded on this Conſideration, that he who forſakes the honeſt way of 
plainly ſhews that he ſecks a new Partner, not on the account of Iſſue, but of Pleaſure ; and therefore his 

and be can by no means complain of any Ingratitude in ſuch Children, becauſe he hath _— 

making their very Nativity a Reproach. Add. Vitruv. I. 6. Prefat. 

ig in Martinius Hitt. Sin. I. 4. c. 2. what mighty Reſpect and Veneration the Chineſe pay to their 
zo, as Fuvenal ſays, onght to be Parentis loco to be honour'd and obey d as ſecond Parents, 
0. c. 1, reports, That the Son, in China, never riſeth to a m_ Degree of Honour than what had been for- 


(e) In Diog. Laert. 


The ſame 


e be advanced farther, the Dipnity, with which 


CF) k. 0 $0, Oe. 
lure. 
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ſure. (7) Look, ſays he, upon my Nativity, as 
it appears barely in it ſelf, and You will find it to 
be a ſhort and uncertain Favour, a Subject lying e- 
qually open ro Good and Evil. No doubt it was my 


firſt Step to all the Benefits I enjoy, but it was not 


therefore the greateſt, becauſe the firſt ; nor, becauſe 
the greateſt without it could never have been. And 
again, barely to live is the leaſt Degree toward livin 

well. I would thus talk with my Father : ſuppoſe, 
as You firſt gave me my Life, ſo I had ſawed Yours : 
in this I ſhould certainly exceed Nur Kindneſs, for 1 
conferr'd my Favour when you was ſenſible from whom 
you received it, and I to whom I did it: and then, 
did not conſult my own Pleaſure, at leaſt not my 
Pleaſure alone, in the Performance, Would You con- 
ceive how [mall a Bion You beſtow d on me in my 
Birth? Fancy your ſelf to have immediately caſt me 
out to periſh naked and belpleſs; in this Caſe Your 
Ad if Begetting me had been a manifeſt Injury. From 
all which I infer, that the Acquaintance of my Father 
an] Mother had proved but a ſlender Kindneſs to me, 
had it not been foll-w'd with other good Offices which 
ratified and confirm'd it (a). 

XIII. Laſtly, As the Father ought not, with- 
out weighty Reaſons, to expel che Children 
his Houſe ; ſo they, on the other hand, ſhall 
not, according to the regular Courſe, pals into 
another Family without his good Leave. Yet 
in caſe they have juſt Grounds for their De- 
parture, and yet cannot prevail on their Fa- 
ther's Perverſeneſs to give Conſent, I ſhould 
be of Opinion, that their Duty doth not hinder 
them from removing, ſo as to concert their 
own Affairs, contrary to his Humour; eſpeci- 
ally when they freely reſign all future Depen- 
dence on him, for their Fortune and Inheri- 
tance. For as Civil Conſtitutions do wiſely 
countenance and ſtrengthen the Authority of 
Parents, ſo they are not wont to encourage im- 
pertinent Obſtinacy and Moroſeneſs. Nor doth 


it ſeem to be in the Power of thoſe who are 


Heads of Separate Families, to retain their Chil- 
dren, when they have reaſonable Occaſion to 
remove: inaſmuch as, in regular Common- 


wealths, it is not uſual to deny a Free- Subjeq 
the Liberty of tranſplanting himſelf, when tiel 
to Reſidence by no particular Obligation, 

XIV. To the ſame Head belongs that com. 
mon Queſtion, Whether Children may diſpoſe 
of chemſelves in Marriage againſt the Conſent 


of their Parents (b)? For the Solution of which 


we ought carefully and diſtinctly to conſider 
what is incumbent on Children, by Vertue of 
their Natural Duty; and what on account of 
the Obedience which attends their State of Sub. 
jection : and again, what Rights belong to Fa. 
thers ſtrictly, as ſuch ; what as they are the 
Heads of Families. Paternal Power, as ſuch, we 
have already obſerv'd to be juſt ſo great as B 
ſufficient to the Government of the Children 
till able to be their own Managers. This there. 
fore does not ſeem to extend it ſelf fo far as to 
the reverſing of a Matrimonial Contract; an 
Affait ſuppoſed to be carried on by Perſons of 
mature Age and Reaſon. Indeed the Duty of Fi. 
lial Piety and Reverence requires, not only that 
the Children apply themſelves to their Parents 
for Advice in theſe . Proceedings, but likewiſe 
that they make a Conſcience of oppoſing ſo 
awful Directions (c). Yet if they happen to 
break their Duty in this Point, it doth not fol. 
low that the Act muſt be null and void. For an 


Obligation ro hear and to omen Another's 


Advice, doth not preſently diveſt a Man of the 
Power to govern his own Concerns. The Liberty 
of 4 Son, as (8) Luintilian oblerves, if it be at 
all allowable, is ſo in the Matrimonial Affair: For 
who can love by the Eyes, or by the Rules of anuber? 

But what ſhall we ſay of that other Power, 


which the Fathers hold as they are the Heads of 


Families? Its true, in many Common-wealths, 
the Laws have variouſly reſtrain'd the Liberty of 
Marriage. Thus, in ſome Places, no Perſon of 
the Royal Family can Contract, without the 
King's Approbation ; ſuch Matches often proving 
of very conſiderable Conſequence to the Publick. 
In Fapan the Prince chuſeth Wives for his No- 
bles (d). In ſeveral Countries Marriage Con- 


— 
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Mr. Barbeyracs NO TE S on Chap. 2. S. 12, 13. | 

(+) Sencc. de Beneffc. Lib. 3. c. 30, zi, 34 Sed vide, ne illud verius ſit eftimari, an id quod potui, & id quod fer, 
meum fit, mearum virium, mee voluntatis. lilud quod natus ſum, per ſe intuere quale ſit : animadvertes exiguum & incer- 
tum, & boni malique communem materiam : ſine dubio primum ad omnia gradum, ſed non ideo majorem omnibus , gui 
primun n.. Puta me vitam pro vita reddidiſſe. Sic quoque munus tuum vici, cum ego dederim ſentienti, cum ſentiens me 


dare cum vitam tibi non voluptatis mee causa, aut certe per voluptatem dederim. . . , 


tit neſciture an wiveret. , . . 


Ego vitam dedi ftatim illi wſur0 * 


Paternum munus & ſimplex eſt & facile. . . In quo conſortem habet, in quo ſpe&avit 


Legem patriam, premia Patrum, domus ac familie perpetuitatem, omnia potius, quam eum cui dabat. 
(8) Quintil. Declam. 272, 376. Nuſquam tamen libertas tam neceſſaria, quam in matrimonio. . . . Luis enim amal 


alieno animo poteſt ? 


(a) A little after he ſtiles Generation a Vulgar Benefit ; the Office of a Father, Eaſy, ſlight, and of little Value; 


regarding any thing elſe, rather than the future Perſon to be produced, 


(e) Non æquum eft pugnare, pater cui tradidit ipſe, 
Ipſe pater cum matre, quibus parere neceſſe eft : 
Virginitas non tota tua eft : ex parte parentum eſt. 
Tertia pars matri data, pars data tertia patri; 
Tertia ſola tua eft: noli pugnare duobus, | 
Oui genero ſua jura ſimul cum dote dederunt. Catullus. 


(b) V. Gre. I. 2. e. 5. f. 10. 


*Twould be Rebellion to reſiſt thoſe Arms 

On which your Parents have beftow'd Your Charms. 
Your Virgin- Jewel is not all Your own, 

A third each Parent claims, a third alone 
Remains to you ; forbear with Two to Fi ht, 
Who, in their Portion, give the Son the Right. 


Thus Hermione moſt dutifully ſpeaks in Euripides (Andromach.) v. 987, 988. | 


My Marriage is my Father's Care, 
His judgment guides my Choice. 


; 
And Xenopbon Cyrop, L. 8. tells us, that Cyrus would by no means engage in Nuptial Affairs without the Conſent ot 


his Parents. 


(d) Varen, Deſctipt. Japon. c. 12. Add. Conſtit. Sicu 
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Chap. II. 
tracted between 4 Subject and a Foreigner, be- 
tween a Noble Perſon and a Commoner, are 
declared void. Bur as in ail States and Govern- 
ments, a Liberty of marrying and of removing 
:- ever ſuppos'd, except where there is either an 
expreſs Law to. the contrary, Or 3 Cuſtom equi 
valent to a Law ; ſo in Separate Families, where 
moſt of the Reaſons fail, on which the Civil 
Conſtitutions, about this Affair, are built; the 
Father of the Family doth not ſeem to have a 
Right of prohibiting or of reverſing his Chil- 
dren's Marriage, when not defective in any 
thing but his Conſent: provided ſtill, that they 
are willing immediately to leave his Houſe ; for 
it would be unreaſonable to ding A Perſon to 
live under his Eye whom he profeſſeth to diſlike 
(a). Yet if a Father ſee his Authority ſlighted 
by his Children, without very ſufficient Grounds 
for their Non-compliance (b), he may, as a 
Puniſhment of that Neglect, exclude them from 
all preſent Benefits and all future ExpeRati- 
ns (c). | | 
what Rights thoſe Fathers of Families, who 
live not in a ſeparate Condition, but under 
ſome Common- wealth, do in this reſpect enjoy, 
muſt be diſcover'd by the Cuſtoms and Conſti- 
tutions of different Nations. Amongſt the Fa- 


— — 


1 
poneſe, Marriages are intirely directed by the 
Parents, or, if they are dead, by the next Rela- 
tions (d). And in Peru, under the ancient Gos 
vernment of the Yncas, all Matrimony engaged 
in, without the Parent's Approbation, was de- 
clar'd Null, and the Children Illegitimate (e). 
This, in general, is certain, that as the Laws 
of a particular Country may pronounce a Con- 
tract invalid, either becauſe defective in Form, 
or becauſe tranſacted between Perſons to whom 
ſuch particular Agreements are prohibited ; the 
may, in like. manner, ſuſpend the Validity of 
Marriage without. the Conſent of the Parents; 
ſo that if deſtitute of this N Condition, 
it ſhall paſs in Civil Eſtimation for Null and 
Infignificant (f). For the Agreement of the 
Parties to cohabit like Man and Wife,, can no 
more render Matrimony good, when contrary 
to Law, than the Bargain of a Minor and the 
Delivery conſequent upon it, both undertaken 
without his Guardian's Influence, can effectu- 
ally and irrevocably paſs away his Eſtate. Tho 
Parents are to be admoniſh'd, that when the 
Government allows them ſo high a Prerogative, 
they ſhould, be very cautious, and very merciful 
in putting it in Execution (g). 


* 


(a) Geneſ. XXVI. 34, 35. 
4. 6. Leg. Burgundion, f. 13. c. 5. 


Ziegler. ad Grot. J. 2. c. 5. J. 10. 


— — . 8 Py 
— 


(b ) Vid. L. 23. 2. 1.7. 12. J 1. D. De Sponſal. (e) Vid. Leg. Wiſigorh. J. 3. . 2. 
(d) Varen. Deſcrip. Japon. c. 12. 
(f) Vid. L. 23. f. 2. J. 2. D. De Ritu Nuptiarum, & L. 48. f. 5.1.7. D. ad L. Jul. De Adulter. 


9 Garcilaſſd De la Vega, I. C. c. 36, 
(g) 44 Basler. 
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Book VI 


Cu av. III. 


Of a Maſter's Power. 


I. What is the Relation of Maſter and Servant. 


II. Servitude was not ordained by Nature, 

III. Nor by God immediately. 

IV. The Original of Servitude ſeems to have been 
from Contract. 

V. War made the Number of Servants greater. 

VI What is the Duty of Captives to their Maſters. 


I. S the Husband and Wife ( whence 
A proceeds the common Off-ſpring ) 
make the principal Parts of a Family, 

ſo Servants come in for inferior, ſecondary Mem- 
bers, to bear the Burthen of common Labour 
and Buſineſs: Now theſe being uſually treated 
in a way of ſeverer Diſcipline, give Occaſion 
to the forming of a new Species of Government 
on their account ; different from that which is 
exercis'd over Children, who demand a milder 
and more indulgent Sway. Yet we are per- 
{waded, that neither this Society, between Ma- 
ſter and Servant, can claim the Name of a Com- 
mon- wealth or Civil- State, as Mr. Hobbes (a) is 
inclined to call it: not my becauſe it generally 
conſiſts of fewer Perſons than are neceſlary for 
mutual Preſervation, in a Condition of Natural 
Liberty; but likewiſe becauſe a Maſter furniſh- 
eth himſelf wich Servants, not ſo much for the 


Sake of Reciprocal Defence, as that by means 


of their Labour, he may, in a more ample and 
more convenient manner diſcharge his Dome- 
ſtick Affairs. 

II. As to the Original of this kind of Society, 
we muſt, in the firſt Place, diſcard that old 
Opinion, which makes Nature her ſelf to have 
actually eſtabliſn'd the Relation of Maſter and 
Servant amongſt Men. (1) It is true, we dil- 
cover a ſtrange Variety of Parts and Capacities, 
To give one Inſtance for all; we obſerve ſome 
Perſons of ſo quick and piercing Sagacity, as 
to be able always to apprehend their own Inte- 
reſt and Benefit, and, at the ſame time, of ſuch 
Vigilancy as to proſecute their Affairs, by their 
own free Motion, without the Admonition or 
Compulſion of others. Some, again, are of ſo 
heavy Diſpoſitions, as not to ſee their own Ad- 
vantage, any farther than they are guided ; be- 
ing much fitter for the Labours of the Body, 
than the Employments of the Brain ; and far- 
ther, ſo given over to Supineneſs and Sloth, as 
unleſs they are forced and drag'd to Application, 


ö 


U 
VII. They are almoſt of the ſame Nature with de 


os. 


VIII. Tet an Injury may be done them. 


IX. Of the Children of Servants. 
_ The Inconveniences of ervitude. 


How many Ways a Servant may become fr 


they can manage no Concern with tolerik|; 
Care ; nor ſo much as Save or Spend, by the 
Direction of their own Judgment. The late: 
Kind, are thoſe whom Ariſtotle calls Slave h 
Nature, not that Nature by her own immedize 
Act, ſets them in ſuch a Condition of Bondage 
without any Human Deed or Covenant inter. 
vening : but becauſe by forming them with { 
much Diſadvantage in their Frame, ſhe ha 
rendred it more convenient for them to live un. 
der abſolute Subjection and Controul, than to 
undertake the Government of their own Pro. 
ceedings (b). It was a Saying of Ageſilaus, tha 
The Aſiaticks were the worſt of Free-men, and th 
beſt of Slaves: which Paſſienus turn'd upon the 
Emperour Domitian, when he obſerv'd, that 
There was never a better Servant, and never a unt 
Maſter (C). 

III. Hornius, in his firſt Book De Civitat (d), 
jars upon the old String, in contradiding the 


genera] Opinion of the (2) Lawyers who 


derive the Origine of Servitude from the Law of 
Nations. He ſays, The Manner only of this 
* Inſtitution is to be refer'd to the Pradiice of 
Mankind; a Cuſtom having prevail'd amongſt 
* moſt People, to impoſe ſuch a Condition upon 
their Captives in War. But we ſhould always 
* diſtinguiſh the Cauſe of the Society, from the 
* Cauſe of the Sovereignty ; the latter not being 
© deducible from Cuſtom, nor from the Law g 
Nations, but being eſtabliſh'd by G O D hit 
© ſelf, For fince all Victory is from GOD, an! 
by his Providence the Conqueror gets into 
* his Hands the Perſon of the Enemy, it follows, 
* that the Life of the Captive might immedr 
* ately be taken away: But fince Humanity 


© would ſcarce have ſuffer d, that the Vid: 
* ſhould always exerciſe this Rigour on an 
unarm'd and ſuppliant Perſon, it was thoug: 
© convenient to forbear Execution, and to retain 
© his Power over the Priſoner, who might thus 
© be of good Ule in the Affairs of Life, Bu 


c 


_—— 


— 


Mr. Barbeyracs NO T ES on Chap. 3. 8 2. 
. 8. What our Author adds here, is a 


(10 This Opinion is confuted at large, Lib 3. Chap. 2 


W 


what he has there ſaid, to which it is better to refer the Reader. 


( 2 ) Their Words are, Servitus autem eſt conſtitutio Furis Gentium, qua quis domino alieno contra 
Ferdi autem ex eo appellati ſunt, guod Imperatores captivos vendere, ac per hoc ſervare, nec occidere ſolent 2 qui etiam man” 
Pia dit ſunt, eo quod ab hoſtibus manu capiuntur. Serti autem aut naſcuntur, aut fßunt: 
Hunt gutem Fure Gentium, id eft, ex captivitate , aut Jure Civili cùm liber homo major vigin * 
pandun: ſeſe venundari paſſus . Inſtit. L. 1. Tit: . Le Jure perſonarum, 6. 2, 4. 4 We {ce that our Autho! 


makes two things the Cauſes of Servitude, wiz. Poverty and Force. 


( a} De Cive, c. 5. J 1, 25 


(b) F. ſupra IL. 3. c. 2. f. 8. 


(c) Tacit. Any, VI. c. 20. 


n Abridgment of 
naturam ſubjicitut 


naſcuntur ex ancillis neff 
*i annis ad pretium parti 


(d) L. I. 6 


indeed, 


— 
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indeed, as tne Occation df Men's engazing in we can by no means prevail with our ſelves to 
War, was ever partly their own Defence, and allow. pigs 

partly che Vindication of their Righis ; ſo upon IV. In our Judgment, the Origine of Servitude 
their obtaining the Victory, when they thought ought thus to be traced out. In the early Ages 
good ro ſpare the Lives of the Conquer'd, it of the World, when Men began to. quit theic 
wal at their Pleaſure, either to put them in a primitive Plainneſs and Simplicity, to cultivate 
State of Slavery, or only to keep them in Hold the Method of Living, and to enlarge their For- 
till ſuch time, as by Ranſom or Compact they tunes and Poſſeſſions, it is very likely the Wiſer 
hall be deliver'd. All which Privileges and and Richer Sort, invited thoſe of leſs Parts, and 
Proceedings, together with the Authority over leis Wealth, to aſſiſt them in their Buſineſs, for 
Perſons thus brought into Subjection, were not Hire. Afterwards, when both Parties found 
immediately appointed by G O O himſeif, but their Benefit in this way of proceeding, the 
were approv'd by Him upon Human Iaſtitution. meaner Tribe were, by degrees, perſwaded to 
Nor is that Aſſertion crue, © The Victor (till re join themſelves perpetual Members to the Fami- 
« tains that Power of Life and Death over the lies of the Greater; under theſe Conditions, 
* Captive, which he once procur'd ; and conſe- that the latter ſhould engage to ſupply Food and 
* quently, his Right is the ſame, before he re- all Conveniences of Living, and the former 
© ceives him into Fealty and Service, and after he ſhould bind themſeives to undertake all proper 
* governs him as a Part of his Family. For Libours and Employments, as their Patrons 
theſe are quite different things The conquering ſhould direct. So that the tirſt riſe of Servitude, 
Party, may by the Right of War, diſpoſe how is owing to the voluntary Conſent of the poorer 
he pleaſech of his Priſoner, either kill him or and more he:plefs Perſons, and is founded upon 
ſave him; but this was never before term'd the that common Form of Contract, Do, ut facias ; 
Pewer of Life and Death, which denotes a lawful I promiſe to give You conſt ant Suſten-.nce, upon Condi- 
Authority of inflicting Capital Puniſhment, in tien You afſiſk me with your conftant Work. What 
cale of an antecedent Crime. Laſtly ; What the Power N.ture aliows a Maſter over Servants of 
lame Author lays down, That all Sovereignty, this kind, may be ealily diſcover'd from the 
* of what kind ſoever, imports a Power over Ends of forming ſuch a Society (i. He ma 
the Life of the Subject, and therefore we muſt enjoyn them what Task he pleaſeth, (2) in Pro- 
not ſeek for Diſtinctions in the Power it ſelf, portion to their Strength and Skill. He ma 
* but in the Exerciſe of the Power, and by | kewile correct (3) their Sluggiſhneſs, by fach 
' Conſequence, the Authority of the Husband Methods of Severity as are moſt likely to pre- 
over the Wife of the Father over the Chil vail on their particular Diſpoſitions; tho' he 
"dren, of the Prince over che People, is one cannot, on this Score proceed co Capital Pu— 
'ind the ſame with that of the Maſter over the niſhments : ſo that the higheſt Degree of Penal- 
*rvant 3 except that the ways of Treatment ty he can inflict on their Idleneſs, is, to expel 
due more kind, and gentle in the former In- the lazy Drones from his Family, and leave 
"ances, than in the laſt: is an Argument, that them to their own Beggarly Condition, Nor 


— — 


—— 
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Mr. Rarbeyrac's NOTES on Chap. 3. $ 4. 
(1) Cn, Lib. II. Chap. V. $. 16, ditinguiſhes Servitule into 1. PerfeRt, and 2. Imperfect. The firſt he there 
treats on, the other is only for a certain Time, or on Condition, or for certain Things according to certain Rules, 
dy the Laws of the Country, or by the Agreement of the Perſons concerned: See the Examples alledged by him. 
[hall content my (elf in reciting Joc # what our Author ſpeaks in his Abridgment of the Duties of a Man and Citizen, 
th. 2. Chap, IV. C. 2. about Hir'd or Domeſtick Servants. The Maſter, ſays he, owes his Servant the Wages agreed 
n. and the Servant is oblig'd to do the Work faithfully for whieh he is hired by his Maſter Farther, as in this Con- 
tit, the Condition of the Maſter is more advantageous than that of the Servant, the Servant onghrt to reſpe & his 
Miſter according to his Station in the World, and when thro' Malice or Negligence, he diſcharges his Buſineſs ill. his 
Miter may cortect him with Moderation, but not inflict any Corporal Puniſhment on him, unleſs it be inconſide- 
tle, much leſs put him to Death by his own Authority, Mr. Titi, Ol ſervat. DXXIX. affirms nevertheleſs, that 
= Chaſtiſement, as moderate as our Author ſuppoſes it, is not a dire& Conſequence of the Rights of a Matter over 
is ervant ; for befides, ſays he, that ſuch a Permiſhon ſeems what ought not to be allowed to Maſters in avy well- 
ern d State, the End of the Relation does not naturally require, that a Maſter ſhould have ſo grefi a Power over 
"5 dervant ; "tis ſufficient that the Servant be oblig'd, ſome way or other, to make good the Damage he has cauſed 


—_—_z_q_ 


— 
—— 


1 WW us on Fault. But if he has deſerv'd Blows for doing ſome Wrong, or Injury to his Maſter, his Maſter doth not 
gil nit them by way of Puniſhment, for that belongs only to the Magiſtrate, but by a Right of War, which allows us 
aint ' terenge the Injury done us with Moderation. But yet our Author, in all this Matter, without doubt ſuppoſeth, 


r no Servant or Slave is bound to obey his Maſter, if he command any thing contrary to the Law of Nature, or the 
But * he lives in. See G»oties, Lib. II. Chap. XXVI. C. 3. 

ug. We ought to obſerve, that one of the principal Reaſons for the Inſtitntion of the SaBbath, was to procure Faſe 
—_— 8 and Slaves: See Grotius, Lib. III. Chap, XIV. 5. 1. and Mr. Le Clerc's Notes on Exed. XX. 10. and Deut. 


92 * Gretiur, Lib. III. Chap. 14. 5. 4. where to ſpeak by the bye, there is a falſe Quotation about Slaves, Thou 
* en *hy Servant nor rule over bim «<vith Rigour, Lev. XXV. 1], 43, 53. and not out of Deut. XV. 17,45, 53+ 
e the firſt words, which are at ver. 17, are not 8 of Slaves, for there it is ſaid, Lou ſhall not oppre/s one 
= and tis ſpoken upon the account of ſelling of Lands, which the Lawgiver forbids, upon any Pretence what- 
. * Iser, than the Year of Jubilee. The fame Fault is found f. 2. Num. 2. where Deut. XVIII. is quoted for 


ut to return to our Subject. We onght to obſerve theſe two Laws chiefly. viz. Exod. XXI. 20, 21, and 


4G he Gr} imports, That if a Maſter beats his Servant that he die, he ſhall be puniſhed as a Murderer, but if he 
t neſcnt fey or two, the Maſter ſhall be exempted from that Punihment: And the Reaſon is becauſe if the Slave dies 
prese 


"why 15 tis to be ſuppoſed, that the Maſter had no Deſign to ſlay him, and fo 'twas thought a ſufficient Punith- 
1 what his Slave had coſt him, and his Service, whch he might have had of him, which is meant, ag 
(ive 4. an them, by theſe words, For the Slave cb, his Money, The other Law requires, Thar ifa Maſter 
Aa the Eye of hi- Servint, that it peciſhes, or his Tooth, he ſhall let him go free, as a SatisfaGtion for that 

dich without doubt hath place, when the Damage is more conſiderable, with greater Reaſon: See the ſame 


Mmentator. | 
* doth 
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doth it appear, that he can tranſmit them to 
another Malter, without their Conſent: they 
being really in the Capacity of (4) Perpetual 
Mercenaries, or Hirelings, working for the Advan- 
tage of Him that employs them, whilſt continu- 
ing in that State, but not at his difpolal when 
obliged to leave it. Laſtly, If Perſons, in this 
limited Order of Servitude, commit any grievous 
Offence againſt the Members of another Family, 
their Maſter cannot, even on this account, pro- 
ceed to take away their Life. Net leaſt he ſhould 
engage himſelf in Quarrels, by defending their 
Injuries and Crimes, he is allow'd, or rather he 
is oblig'd to expel them his Houſe ; which is a 
kind of delivering them up to Puniſhment. But 
if they prove guilty of any heinous Practice 
againſt the Maſter himſelf, and his Family, he 
may then juſtly kill them: yet not by Vertue of 
his Sovereignty, but as Enemies, by the Right of 
War (a). 

And according to theſe Meaſures, the Con- 
dition of Servants, and the Power of Maſters are, 
for the moſt part, ( 5 ) deſcribed in the Old 
Teſtament. | 

V. The Convenience of diſcharging inferior 
Offices and Labours, by the Hands of others (6b), 
being thus found out: in ſucceeding times, when 
Wars grew frequent in the World, ic paſs'd by 
degrees, into a Cuſtom, to indulge Captives 
with Life and Corporal Liberty, upon Conditi- 
on that they ſhould yield perpetual Service to 
the Conqueror. (1) Thus Diodorus Siculus (c) 
reports of the ancient Egyptian King Seſoſtris, that 
he perform'd all his publick Works by che Help 
of Captives; fixing this Inſcription on the Tem- 
ples which he built, None of the Natives have here 
employ'd their Labour. Now theſe Slaves of War 
were, of courſe, treated with ſeverer Diſcipline, 
being ſuppoſed {till to retain ſome Sparks of 
Hoſtile Hatred. Beſides, an Act of Cruelty was 
judg'd ſomewhat e.xcuſable, when practis d upon 
thoſe who had formerly made an open Attempt 
on the Life and Fortune of their preſent Maſter ; 
and the Licenſe in this Point improv'd ſo far, 
that it was eſteem'd a harmleſs matter to kill 
them, either in Violence of Paſſion, or upon 
committing any Offence (d). This Privilege 
being once introduc'd, was extended, tho upon 
leſs Pretence, to the Children of the Vallals ; 


Mr. Barbejracs NOT ES on Chap. III. 6 4, 5. 


(4) If thy Brother be <vaxen poor, and [cells himſcl h 02 [1 Gall 
3e with go „„ FENG 4 5 2 a ie Pa bee, 8 not conſtrain him to ſerve, as a Slave, but be foa 
, l 010uvrner to the Tear of Fubilee, Lev. XXV. 39, 40. 


us, did ſay, That a Slave is a perpetual Servant | 
Lib. III. Chap. XXII. ad ervant, Jervis, 


( 3 ) Exod. XXI. 21, Sc. Deuteron, XV, 17, 43, 53» Er. 


( 1) See Busbequins's Epiſt. III. & Chriftop. Riclerius, de Moribus Orientalium. 


Of Deſpotical 'Fower, or the Authority 


an Aſſertion of Pliny's, that The Lacedemonians invented Servitude ; (I. 7. c. 56.) which cannot be admitted, 2 1 
Slaves 


one of theſe two Senſes, either that they were the firſt in Greece who introduced this Practice 
of their Countrymen the Grocians, as well as of the Barbarians, when taken in War. The former Senſe is 
t lat Place of Herodotus (Erato, towards the End) where ſpeaking of the Iſland Lemnos, its being ſeiz d by che Pa 
gians, he adds, Neitler they nor any other of the Grecians had then Slaves, : 8 


( 2 ) Vet after another Manner than the Old Germans, who kill'd their Slaves, as Tacitus ſays, Not out of Diſcighine a 


Severity. but pure Heat of Paſſion. 

(c) L. 1. c. 56. p. 52, Ed. Rhodom, (d) 
Grot. J. 2. e, 3. . $7. (f) De Cive, e. 8. ,. 1. 
Srepra. l. 2, 3, 4 (d) F. Orot. J. 2. c. 9. , 1. 
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Book VIH Che. 
and to their Slaves, if they happen'd theme! orms < 
to be Inferior Maſters. Yet, in ſome Con PC 
wealths, it was quite taken off by publick De C nn 
crees, and in others very much abridg'd ang 2 wy ir 
ſtrain d. The primitive Inſtitution therefore a Tie Ol 
Servitude, was not founded on War, but on N 2 | 
luntary Conſent; tho' the Chance of War Ag PE 
plied Occaſion, not only to the increaſin & gd 
Number of Slaves, but to the rendring theirC : = n 
dition more hard and grievous (e). T con A 
VI. Let us fee how Mr. Hobbes (7) derte Trp 
the Sovereignty of Maſters, and the SubjeQion N Mor 
of Servants, from his State of War. And ft ry 
we mult diſcard that fundamental Error of his 2 K 

that from the Condition of Nature, which fe — e 
calls a War of every Man upon every Man the From al 
can reſult to any Perſon a Right of invading An. 8 ference 
other, and of reducing him into Servitude upon Priſons 
gaining the Victory. Yet. thus much is Sen. „bo ar 
that as, by the Right of War, an Enemy my i former 
fairly be kill'd ; ſo the Conquerour may, if x Puniſhn 
plealeth, give him his Life, upon his Promiſe of gainlt cl 
perpetual Service. In which Contract and Con. Wi off, or 
polition, the Good which the Vanquiſh'd re. perlon 
ceives, is the Security of his Life, which, by th: ve dor 
Right of War, might have been taken away; Wi 000 
and the Good which he engages to bring to the Yer t 
Victor, is his Service and Obedience, and thoſe, A for Tru 
as far as poflible, Abſolute. For he that obliget Right on 
himſelf to perform the Commands of Another, WM bim 
before he knows the Particulars, is bound, wit bis R. 
out any Limitation or Exception, to do all tt Holtile 
the other Party ſhall enjoin. Tho' the Law of him 
Humanity affords ſome Relief and Temper to this from hi 
rigorous Juſtice ( g ). dthe fe 
Farther, Mr. Hobbes (h) rightly obſerves, that ceprive: 
not every Captive, in War, is thus ſuppoſed to d War 
covenant with the Conquerour, For ſome doll fly e 
not obtain an abſolute Grant of Life, but a tem «! Sove 
porary Reprieve to ceaſe at the Conquerors Plea- h inclu 
lure: which was the Caſe of thoſe whom the Roy except « 

mans prelerv'd to adorn their Triumphs, and to II. 
entertain their Amphi-Theatres. Nor is ſo much Right o 
Truit and Credit given to every Captive, 25 th bliſh'd \ 
his Maſter ſhould venture to leave him ſuch a De dot, re; 
gree of Natural Liberty as might enable him, wee ling ; 
he ſo inclined, either to run away, or to reſuſe why th 
working, or to attempt any Miſchief or Damag? than to 
againſt the Family. Such a One cherelore pet w wh 
2 deen er 
alienate 

ſo long 

Chryſippus, as Seneca tell er 

ut placet Chryſippo, perpetuus mercenarius eft. De Bene! oo y 

Sirac. XXIII. 25, Ec. ' E? 
As to the Original of this Cuſtom, * * 

or that they 1 4 br 10 175 

K he fin 
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Of the Maſter over his Servant. 285 


vice, not upon account of mutual Faith 
1 or 3 of a Moral lye, but 
3 meer Force, like Brute Creatures ; being 
a in Fetters, or under cloſe Confinement. 
Tic Obligation therefore of a Slave of War, to- 
wards his Maſter, doth not ſpring from the bare 
(ing his Liſe, nor deferring his Death; but 15 
built on his Exemption from Chains and Impri- 
bnment. By this AR, the Maſter exprelleth ſo 
wuch Confidence in him, as to leave him pol- 
led of Corporal Liberty; by which means, if 
no Moral Bonds and Engagements had paſs d be- 
ween them, the State of War would {till conti- 
nue; and the Slave might not only make his E- 
ſcape, but might fairly flay his Preſerver ( @ ). 
From all which it is clear. that there is a great Dit- 
ference between thoſe Slaves who are lecur d in 
Priſons, Work- houſes, and the like, and thole 
who are tied by Covenant to their Maſter: the 
WY former ſcrving not out of Duty, but to avoid 
Puniſhment ; and conſequently, not acting a- 
geinſt the Law of Nature, ſhould they either run 
off, or aſſault their Maſter's Life. For to hold a 
Perſon in Chains, or Durance, is à Sign, that 
we do not think him ſufficiently enſured to us by 
any Obligation, or Moral Reſtraint. 

Yer that Aﬀertion of Mr. Hebbes cannot paſs 
for Truth, that the Maſter bath altogether the ſame 
Right over the Slave, whom be thus keeps in Bonds, 
and him whom he holds only by Articles; in as much 
a bis Right over both is ſupreme. For that kind of 
Hoſtile Privilege which the (1) Victor relerves 
w himſelf over his Priſoner, is a different thing 
kom his proper Sovereignty : Since, by means 
ofthe former, the Captive may, at any time, be 
tprived of his Life, under Pretence of the State 
o War, from which he ſeems to be not yet per- 
kaly exempted. Whereas the higheſt Degree 
of Sovereign Rule or Dominion, doth not direct- 
ly include a Right over the Life of the Subject, 
except on a criminal Account. 

l. Bur altho' Dominion, which is properly the 
Right of governing another's Perſon, when eſta- 
dliſ d with the free Conſent of the Subject, can- 
not, regularly, be transferr'd without his Good- 
liking ; Men having uſually peculiar Reaſons 
why they chuſe to ſubmit to this Perſon rather 
than to any beſides ; yet in thoſe kinds of Domi- 
nun which are grounded upon Force, it hath 
been eyer judg'd allowable for the Sovereign to 
licnate them by his own ſole Will and Att. Yer 
ſo long as the Subjects enjoy any Remains of Li- 
betty, we cannot in Strictneſs ſay, that the Men 
themſelves are thus alienated or made over, bur 
only the Right of governing them, as being 


1 4 


18 


join d with ſome Ule or Advantage. Every So- 
vereign may indeed, as Mr. Hcbbes ( b ) temat ks, 
ſay of his Subject, bie mws eſt ; This Man is my 
Property ; vet tis in a quite different Senſe that 
we call a Thing our own. For, by the former Ex- 
preſſion, I mean no more, than that J and none 
elle have the Right of governing ſuch a Perſon; 
yet fo as to be my ſelf under ſome kind of Ob. 
ligation to him, and not impower'd to exerciſe 
that Right upon him, in an unlimited abſolute 
manner. But, on the other ſide, the Property 1 
claim over a Thing, implies a Right of uling, 
ſpoiling, and conſuming it, to procure my Ad- 
vantage, or to ſatisfy my Pleaſure; ſo that what 
way ſoe ver I diſpoſe of it, to ſay it was my own, 
ſhall be a ſufficienc Excuſe. It mult be confeſs'd, 
that altho' the Law of Humanity doth by no 
means allow us to extinguiſh all Marks of primi- 
tive Equality in a Slave, who, whatever he may 
have formerly deſign d, is now in a Condition of 
Peace and Kindnels with us, To as to uſe him in 
the ſame manner as a Beaſt or Inanimate Crea- 
ture, towards which we cannot ſtand under any 
Engagement; yet the barbarous Cruelty of ma- 
ny Nations hath proceeded ſo far, as to reckon 
their Slaves in the Number of their Goods and 
Poſſeſſions, and to treat them not in a way of 
Sovereignty, but of arbitrary Violence, { 1 ) cal- 
ling them their own in the ' Bob Senſe, as their 
Cattle. Amongſt theſe People, if a Maſter per- 
form'd the leaſt Good towards his Vaſſal, he did 
it purely for his own ſake, leſt he ſhould ſuffer 
by loſing him: and the poor Wretch was piried 
only upon account of his Price (e) Bur all 
this is not enough to prove what Mr. Hotbes af- 
firms, that / Vatſoe v er the Slave pid before bit 
entring on that Cendition, doth then fall to his Ma- 
fer: which can be admitted only in this qualified 
Senſe, that as much as the Slave wat, before his ( ap- 
tivity, able to get by his Work, ſo much his Maſter 
may now claim, and oblige him to make good. When 
a Man voluntarily engageth in Servitude, he 
may, indeed, deliver up his little Poſſcftions, as 
well as himſelf into his Maſter's Power. Bur 
there is no conſtant Neceflicy of thus proceed- 
ing. And as for thoſe Perſons, who in ancient 
Times, fold themſelves into Slavery, it is pro- 
bable, that they retain'd not only the Price gi- 
ven, but likewife their former Goods, at leaſt, 


in the manner of their Peculium; ſo as to bave 


themſelves the Propriety and Management of them, 
tho their Maſters bad the chief Advantage; or elle, 
that they ſurrendred them up to their Children, 
or aged Parents, whom before they were obli- 
ged to maintain. Tho' indeed, the (2) Fewiſh 


his Maſter, as Mr, 


\ tt ( - ) Vid. Selden, De F. N. Op G. Sec. Hebr. . 6. C. 7. 


orm pl dee Loc ke's Treatiſe of Civil Govetnment, c. 3. $. 
0. Chryſoſt. Ora. 15. De Servitute, p. 241. Ed. Morell. 


Mr. Barbeyracs NOT ES on Chap. 3. 5. 6, 5. 


„ The Captive having deſery'd to loſe his Life, as we ſuppoſe, tis no Injury to him to make him a Slave; and 
If he finds his Slavery more unſupportable than Life is ſweet, he may promes his Death at any time, by diſobeying 
Locke ſays in his Second Treatiſe of Government, C 

(„) In the Roman Law, a Runagate Slave is ſaid to rob himſelf. Ancilla fugitiva quemadmodum ſui furtum facere 
intelligitur, ita partum quoque contreFando, furtivum facit. Digeſt. Lib. XLVII. Tit. II. De Furtis, Leg. LX. Sce alſo 
Ced. Lib. VI, Tit. I. De Serv. ſugit. Leg. I. and © uintilian. Declam. VI. The poor Man, that by the Chance of War 
bad been made 2 Captive and Slave, had reaſon to ſay, Meigſum perdidi ; I have loſt my ſelf, | 


ap. IV $ 23. in the Original, 
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Of "Deſpotical Power, or the Authority 


Doctors held it untawful tor a Man to ſell him- 
ſelf, except under Danger of Starving, A- 
mongſt the Romans, it was a known Trick with 
Sharpers, to ſuffer themſelves to be fold, for the 
ſake of going Sharers in the Price: And for 
their Puniſhment they were condemn'd to real 
Servitude. The Sham was this; Cains, ſuppoſe, 
pretended Seins to be his Slave, and accordingly 
offer'd him to Sale, tho' indeed a Freeman : 
Seius being, upon Bargain, to receive a good 
part of the Gain, conſented to the Proceeding. 
But the Man being once paſs'd off to the Cu- 
ſtomer, and the Price deliver d; a third Perſon 
was ſuborn'd to claim Seius in the Court as a 
Freeman, by preferring an Action againſt the Pur- 
chaſer; who, ( Ceius being, in the mean time, 
ſlipt out of the way,) was thus doubly gull'd of 
his Money, and of his Man (a). 

If a Man be compell'd to Servitude, by the 
Right and Courſe of War, the Goods which 
are taken with him ſhall be the Victor's. But 
thoſe which are not taken with him ſhall be as 
if he were naturally dead: At leaſt till ſuch 
time as he recovers his Liberty. Thus much is 
molt certain, that what the Slave gets, during 
his Servitude, he gets for his Maſter. For to 
whom any Perſon fully belongs, to him ſhall be- 
long whatever that Perſon can procure or pro- 
duce. And in this Senſe Mr. Hobbes ſays truly 
enough, that The Slave bath nothing which he can 
retain as his own, in Prejudice to his Maſter's Ti- 
tle. Let what his Maſter peculiarly afſigus or 
allows him for Management or Uſe, he may 
keep and defend, againſt his Fellow Servants ; 
as Victuals, Cloaths, Lodgings, Yails, and the 
like (b). | | 

VIII. When the ſame Author (e) adds, that 
A Slave cannit be injur'd, the Words are not fit 
to be receivd without much favourable allow- 
ances, large Abatements and Limications. The 
Argument which he makes uſe of, The Slave 
having ſubjected his Will ty the Will of his Maſter, 
whatever the latter does, is done with the Will of the 


nt 


Book VI. 
former, and therefore can be no Injury to bim: 
proves thus much, that che Slave ought not 
complain, whatever Work is enjoin'd him by 10 
Maſter, provided it lie within the Compaſj 0 
his Strength, tho' never io contrary to his Inch 
nation: No more than a Subject can pretend 0 
is unjuſtly dealt with, when an abſolute Prince 
doth not manage things to his good liking, Ti, 
this Subjection of Will amounts to nothing mor, 
we will elſewhere fully evince. In other Mar 
ters, Who will deny but that it is an Injury io 
a Slave, to fer him a Labour above his Abjlir; 
(1) to beat him for not performing ſuch 4; 
impoſſible Lask, or to deny him neceſſary For 
(d)? The Fews were fo Inhuman, as to think 
themſelves not obliged to furniſh a Gentile Slate 
With Cloaths, or Victuals, the', at the fans 
time, they exacted from him the hardeſt ger. 
vices, wich all imaginable Cruelty (e). The 
reaſon of this barbarous Rigour might probahly 
be, becauſe they had themfelves ſuffer'd th 
like Treatment in Egypt (f). And as for thi 
Command in Leviticus XXV. 43. prohibiting 
Severity, they confined it to Perſons of their 
own Nation. The Romans in their Cuſtoms and 
Laws, as to the Point of Food, expreſsd more 
Kindneſs (g). It was a noted Saying of Cars; 
that To quarrel with Servants abcut their Bellies, lub 
ſcandalouſiy mean (h). Yet, in other Reſpets, 
the Rowan Maſters were remarkably Unmerciful, 
As in felling their Slaves, when grown Agel 
and unfit to Work; a Practice which Hutarch (i) 
juſtly cenſares, upon this Argument, that | is 
Natural for Men to expreſs ſome kind of Climenq and 
Beneficence, even to Brute Creatures, Which have un- 
dergone Labours for our Advantage (k) On 
the whole, Ariſtotle's reaſoning will ever hold 
good: We owe, ſays he, ſome Friendſhip even to 
Slave; not as be ſtands in that Relation, but on tht 
account of his being a Man. Since there is a common 
Right, which each Perſon may claim in regard t 
every other Perſon, with whom he is capable of par 
taking in Laws, or Covenants (1). 


Mr. Barbcyracs NOT ES on Chap. 3. 8 8. 


(1) We onght always to remember, that they are Humane Creatures: Theano's Greek is, % wire Da I way n. 
ul Te: 4 Swarm dd): Tu d ii Þ aro Th evors., To the Quotations of the Author may be added what Fetroxi! 


makes True,] lay, Amici, & ſervi homines ſunt, & eque unum latem biberunt, etiamſi los malns fatus o 


Chip. LXXI. upon which the Commentators have heaped up many Authorities, But the Fes believcd, that they 


were not oblip'd ro uſe any Kindneſs to Slaves, except of their own Nation : 


- 


Lib. I. Chap. VIII. Further 


into the Hands of ſuch as will uſe him inhumanly. 


I will alſo add here, that there was a Law ainon 
allowed Slaves, wh-n they were uſed hardiy by their Maſters, to require that they might be ſold to ſuch as 
them better: See Plutarch de Superſtit. & Pollux. Lib. VII. g. 13. The Emperor Anteninus Pius commanded mu 


ſune thing in a Law above quoted, Digeſt, Lib. I. Tit, VI. Leg. II. 


(a) We have an Inftance of this Trick in Plautzs. Perf. 44, IV. Sc, 4, & 9. 
(d) Theano (Epiſt. 3. in Opuſc. Mythel, &c. 


(e) Ul: Supr. f. 7. 
vants, that They be neither broken by Labour, nor by Want. 
(f) Exod. V. 15, 14. 


C. De Latin. Lib. Toll. (hy Plat. in Cat. NM. 


Juvenal (Sat. 14. v. 125) cenſures the Miler, that 


Servorum centres medio caſtigat iniqu'o, 


with the ſaine Account in Dion. Caſſirs, I. 60. 


Sencc: De lra, J. 3. c. 4. De Clement. I. I. o. 18. & Epift, 47. Arian, Ipifter. 7. 1. . 15, 


(i) lid, 


() V. Plin. L. 
p. 746.) makes it neceſſary to the juſt 


With ſcanty Meaſure ſkrinks his Servants Guts. 


It ws a commendable Decree of Claudius, which Suetonins mentions (e. 25.) When certain Perſons had expoſed 
and crazy Slaves, in the Iſland of A ſculapius. being <veary of providing for their Cure; he ordered all thoſe al ho ha 
expoſed to be declared free, and not to return to their old Mafters, if th-y bappened to recover: 
that ſu: Perſons as choſe rather to kill their Slaves, than thus to dſpoſe of them, 


at the ſame tt 
ſbould be held guilty of Munther, 


(1) Ethick. ad Nicom, VIII. Iz. Add, Oeconom I, 1.6 
As 


5 Only 


pref evit, 


See Selden de Fure Nat. © Gent. &c. 
„Our Author in his Abridgement of the Duties of a Man and Citizen. Lib, II. Chap. IV. &. 


ſa s, That it we ſell or alienate a Slave in any other manner, we ought not defignedly, and without his deſerr, put him 


the Greeks, which 
would ulc 
ch the 


5. Epift- 16: 
Uſe of * 
| (e) Vid. Sclden, de F. N. & G. Sec. Hebr. | VI. 3 
(g) Vid L. 1. t. 6 L 1. f. 2. D. De his qui ſui vel alien. jur. ſunt. & L. 7. % "Ep 4 
(k) Plaut. (Menzchm.) If you are deferens of keep!" 
a Slave ſecurely, You muſt tie him to you with large Commons. You may eaſily pin down a Fellow's Noſe to 4 a 
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T, the Maſter 


over his Servant. 


Chap. III. 


As the other Rights of Fathers of Families, 
bath been moderated and reſtrain'd by National 
Conſtitutions, ſo it hath happened to this Au- 
thority over the Slaves, Which, in different 
Countries, We find more or leſs reſtrain d. But 
where it remains ablolute and unlimited, we 
muſt ſuppoſe it not to have been thus appointed 
by Civil Ordinances, but to have been paſs'd by, 
and left as it formerly ſtood, before the Erection 
of Common wealchs, Net it is obſervable, that 
the Laws of ſome States do encourage the Cru- 
elty of Maſters, and impoſe greater Hardſhips 
on the Slaves. than the Law of Nature permits, 


{mous inſtance of this, in the Roman Cuſtom, 
of dragging the whole Family to Puniſhment, 
when the Maſter happened to be killd : Which 
Caſſius in Tacitus (a) endeavours to Defend, by 
Arguments drawn from Uſe and Convenience. 
The Emperor Adrian, in ſome Mealure, leſſen'd 
this Severity, by Decreeing, that upon ſuch a 
xlisfortune, not all the Slaves ſhould be arraign'd 
for Murther, but thoſe only who were ſo near 
in the Houle, as to be able to hear and appre- 
bend the Miſchief (b). 

IX. About the Off /pring of Slaves, there are 
wo Points of Enquiry, Whether it necellarily 
follows the Mother? And Whether it aflumes 
the ſame Condition of Servitude ? As to the for- 
mer Queſtion it is a Rule in the Roman Laws, 
which holds of Slaves as well as of Beaſts, that Par- 
w ſeguitur ventrem (1), The Birth goes along with 
tle Bearer, This Grotius (c) judgeth not to be alto- 
ether conſonant to the Law of Nature, in cafe 
te Father can, by ſufficient Tokens be diſco- 
red, For, ſays he, ſince we may oblerve, 
deren in ſome Brute Creatures, that the Sire, 
„as well as the Dam, expreſſeth a Care for the 
' Young ; we may hence inter, that both have 


— 


under the moſt ablolute Command, We have a 


— 


© an equal Intereſt in their common Iſſue: and 
therefore if the Municipal Laws are ſilent in 
* this Point, the Father's Claim is as good as the 
Mother's (d). But we do not think this Ar- 
gument of any Force; having before made out, 
chat the origina! Right over the Child is in the 
Mother; and only transferr'd to the Father, ac- 
cording to the Tenour of the Matrimonial Co- 
venant. | 

As for the other Difficulty 5 ſince, in a Con- 
dicion of perfect Slavery, not only the Works 
but the Perſons belong to the Maſter, their 
Children will likewiſe fall under his Nominion, 
as every thing elſe which they produce ( e ). 
Now why the Maid's Maſter ſhould have a bet- 
ter Title, in the Cale, than the Man's, there 
are ſeveral Reaſons to be given. As firſt, conſi- 
dering the Life and Familiarity of Slaves, to 
point out the ttue Father, might prove a Matter 
of Difficulty (f). Again, the Mother is, on 
account of her Barthen, rendred for ſome time, 
unſit to perform her uſual Work; and conſe- 
quently. brings a Loſs and Prejudice to her Ma- 
ſter, which ought thus to be repair'd. To which 
we may add che common Maxim, that Things 
planted belong to the Proprietor of the Soil (2). 11 
the Maſter himſelf have Iſſue by his Female 
Slave, the Condition of it ſhall be ſuch, as either 
his Pleaſure, or the Laws of the Country ſhall 
determine. And by them likewiſe Judgment is 
to be paſs'd on a Child, which was Conceiv'd 
by the Mother, whillt in a State of Servility, 
but Born after ſhe had obtain'd her Freedom ; 
or vice verſd. Tho Humanity ever inclines to 
the favourable ſide, and declares (3) for the 
Childs Liberty (g). 

It is eaſy to ſhew, that the Maſter doth no 
Injury to his Slave's Off ſpring, (4) by dooming 
it to the ſame Subjection. For ſince the Mother 


— 5 Wn 
——— 
— 


2) See above in B. 4. c 5. ſ. 5. 


Mr. Barbeyracs NO T ES on Chap. 3. 89. 


(1) Pavtum Ancille Matris ſequi conditionem, nec flatum Patris in bac ſpecie conſiderari, explorati juris eft, Cod. 
1 


Lb, III. Tit, XXXII. De Rei vindic atiene, Leg VII. See alſo Lib. VII. Tit. XVI. De liberal causa, Leg. XLII. And 
wont Beaſts, what is nid above, Lib. IV. Chap. VII. 9. 4. 


z) The Roman Law agrees here with the Laws of Humanity ; for it requires, that the Child be Free, if the Mother be 
"when it is born, tho ſhe conceived it, when ſhe was a Slave; and on the contrary, if ſhe were Free, when {ſhe conceiv'd, 
e Child was Free, tho* the Mother was a Slave, when it was born; it being unreaſonable, that the Child (as Fuſtinian 
ys) ſhould ſuffer the Misfortune which happened to the Mother, while it was in her Womb. Sufficit autem lileram 


Vie Matrem eo tempore, quo naſcitur, licet ancilla conceperit. Et e contrario, ſi libera conceperit, deinde ancilla facta pariat, 


Pot, eum, gut naſcitur, liberum naſci : quia non debet calamitas Matris ei nocere, qui in ventre eſt. Much more, when 
85 other was a Slave at the time of Conception, if ſhe was made free while ſhe was big, and again became a Slave, the 

tick _ mutt be accounted Free, Ex his illud queſitum eft, ſi ancilla prægnans manumiſſa fit, deinde ancilla poſtea fatta pe- 
n tit, lberum, an ſervum pariat ? Et Martianus probat, liberum naſei: ſufficit enim ei, qui in utero eſt, liberam Matren 
re edo tempore habuiſſe, ut liber naſcatur. Quod & verum eſt. Inſtitut. Lib, I. Tit. IV. De Ingenuis 


„4 Mr. Buddens (in his Philoſ. Pract, Part II. Chap. IV. Se&t X11. 9. 5. and Chap. V. Se&. VI. 6. 12.) affirms, 


des of a Man 
1 Sertitude 


(a) 4m, XIv. 


ian; 


(b) I Spartian. 


a Edit, Reg. T heodoric. 
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wad Woman - 


"Ut this is unjuſt, and that the Children that are ſo born, are obliged onl 
hall leave it to the Reader to examine whether the Reaſons of that able Profeſſor are ſtrong enough to over- 
on Grotins's and our Authors: eſpecially as this laſt has laid them down with a Temper in his Abridgment of the Du- 
, and Citizen, Lib. II. Chap.IV. $. 6. where he ſays, It is evident, that theſe Children of a Slave being reduced 
by their unhappy Birth, their Maſter can have no reaſon to uſe them <worſe, than perpetual Mercenary Servants. 


y to acknowledge him their Mother's Ma- 


Add. L. 29. t. 5. D. De Senatus Conſulto Silaniano Conf. t Sam. XXVI.16. The 
. Mt out the F yes of their Slaves, as we are told by Herodotus { Melporn, in the Begiuning.) 
a) Yr 


(c) L. 2. e. 5.1. 29. 


(e) Add. Grof. ad Exod. XXI. 4. where he ſhews, that the Marriages of 
innall'd at the Pleaſure of their Maſters. Xenophon {Occonom.) layin 


"ot wed withoar their Maſter's Conſent, gives this Reaſon for it; becauſe As thoſe awho are Gcod, do by this 
ore Loving and Faithful, ſo thoſe who are Bad, improve in Knavery. 


g it down for one R ule, that Ser- 


(f) Vid Plaut. Caſin. (g) Plato 


: tho Servile Iſſue, (LL, I. 11. p. 975. A.) If a Female Slave bear a Child to another Slave, or to a proper Free- 
4% bo one that bath been ſet at Liberty, the Child ſhall belong to her Maſter. If a Maſter, or a Miſtreſs, be convitted 

| by their proper Save, the Father and the Child ſhall, in the former Caſe, be driven to another Country by 
» iu the latter Caſe, the Mother and the Child ſhall be Baniſh'd by the Magiſtrates. 
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hath nothing of her own, tis impoſſible ſhe 
ſhou!d maintain the Child, but with her Maſter's 
Goods. And in as much as the Maſter is o- 
bliged to furniſh ſuch an Infant with Food, and 
other Neceſſaties, long before he is capable of 
making any Requital for his Labour, and ſince, 
when ne firſt begins to Work, his Pains are 
ſcarce equivalent to his daily Maintenance, he 
cannot eſcape Servitude, unleſs by the Maſter's 
particular Diſpenſation. And this Reaſon will 
hold, not only whilſt he is ſuppoſed to continue, 
as it were, in the Maſter's Debt, but ever after; 
becauſe the Condition, on which the Maſter 
ficſt undertook to keep him, was, that he ſhould 
perform perpetual Service : and, to this Condi- 
tion, he is preſumed to have yielded a tacit 
Conſent; eſpecially if it be conſider'd, that 
his very Birth is owing to his Maſter's Favour ; 
who, by the Right of War, might have put his 
Parents to death. And as for that Natural Free- 
dom, with which all Men are in common inveſt- 
ed, it then only takes place, when no Act or 
Agreement of our ſelves or others, hath rendred 
us obnoxious to a State of Inferiority. 

And thus we ſeem to have clearly ſtated the 
Caſe of Children, born to perfect Slaves, ſuch 
as were Captives in War, s thence reduced to 
this Condition. As for thoſe of the other Kind, 
who engage themſelves in Servitude by their 
own free Motion ; if there be no expreſs Law 
or Covenant to the contrary, Equity and com- 
mon Favour incline to this Reſolution concern- 
ing them; that the Food of their future Iſſue 
is contained, or implied in their own Mainte- 
nance, which their Maſter owes them as a juſt 
Debt : and conſequently their Children are not 


involv'd in a Neceſſity of Slavery (2). 


X. Let us, in the next place, examine what 


Inconveniences do really attend a State of Ser- 


wvitude, which, in the Opinion of moſt People, 


paſſeth for the greateſt Miſery incident to Man- 


kind, and ſuch, as one ought rather to die than 
endure (5), The full Sum and Notion, then, 
of Perſona] Servitude, amounts to this; that a 
Man, for the ſake of Food, and the other Ne- 
ceſlaries of Life, ſhall lie under an Obligation to 
perpetual Labour ; whch if taken in its true Natu- 
ral Extent, extracted from the barbarous Cruel- 
ty of ſome Maſters, and the unreaſonable Rigour 
of ſome Laws, doth not imply any extravagant 
Degree of Hardſhip and Severity. For that 
perpetual Obligation is well requited by a per- 


petual Certainty of Maintenance, for wich 
thoſe, who work by the Hire, are often 1 

Loſs, either through want of Buſineſs, or will 
Idleneſs (e). Some have thought, and not al 
together without reaſon, that the (1) Probi. 
tion of Slavery, among Chriſtians, hath chief 
occalion'd that Flood of thieving Vagrants and 
ſturdy Beggars, which is uſually complain d of 
Tho there are States which have, in a pre, 
meaſure, put a ſtop to this Nuiſance, by Ere&ins 
publick Work-houſes, and compelling lazy Ra. 
cals to a Life of Honeſty and Induſtry C4) 

Mr. Hobbes, in his Bock De Cive (e), ſtati 

the Difference between Liberty and Servimd? 
expreſſeth himſelf to this purpoſe. * Liberty a 
nothing elſe but the abſence of all Impe, 
ments of Motion. Thoſe Impediments my 
© be either Natural and External, or Merz! and 
* Arbitrary, With regaid to the former Kind 
Things are ſaid to be more or leſs Fu 2 
* they have more or leſs ſpace to move in; 21 
Man in a wide Priſon, is more at libery 

than another under cloſe Confinement, Ani 
thus a Perſon may be Free to proceed ons 
way, and not Free to proceed another; 3 
when a Traveller is hindred, by Hedges and 
Mounds, from diverting out of the Road, int 
the Corn-fields or Vineyards. This Species al 
Liberty my be term'd Phyſical or Corporal; in 
which Senſe, all Servants and Subjects ar 
| Free, who do not ſuffer Bonds or Imprifon- 
ment. Moral Impediments do not ae! 
hinder Motion but by Accident ; that is, by 
our intervening Choice, whilſt we judge it 
better for us to abſtain from ſuch a Motion, 


Ship, is not reſtrain'd from throwing himſell 
headlong into the Sea; yet, if he be in his 
Senſes, he'll think a ſafe Cabin preferable to 
a Leap amongſt the Waves. In like manner, 
whatever Penalties are denounc'd againſt any 
Action, a Man, that fears not the Danger, 
{ticks not to break the Command. And this 
is that intrinſick Liberty of the Will, inſepart- 
ble from it, which Slaves no leſs than all other 
kind of Subjects enjoy. We muſt ſearch there 
fore elſewhere to diſcover a Difference. Ant 
firſt, altho* ſcarce any Maſter is ſo ſevere, & 
to hinder his Servant from doing thoſe things 
* which are neceſſary for the Preſervation © 
© his Life and Health, which are the chief 0 
* jets and Purſuits of Human Care; yet F!** 


— 
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| Mr. Rarbeyracs NOTES on Chap. 3. 5 10. 

(1) There are ſome that affirm, that Slavery is quite aboliſh'd among Chriſtians. Mr. Thomaſins ſays, he has proved i 
in his publick LeGures on the Inſtitutes (Not. in Huber. de Fure Civitatis, p. 396.) and be pub 'd in 4701-3 
De Homunibus propriis Germanorum, which proves it in re 
manner of Servitude hath been different from the Cuſtoms o 


(Homines proprit) in Tom. II. of his Comment, and Opuſcula. 


a) Comp Beecler. ad Gror. J. 2. c. 5. ſ. 29 (b Roſar. Perfic. 8 di. T 8 - ding jy 
* Bread, than to ſtand waiting at another's Table v3 Golden Girdle. adi. Cap. 1. It is better to ſi I 


Lucan Pharſ, I. 3. v. 152. 
Non tibi, ſed domino gravis eft, que ſervit egeſtas, 
Add, Crot. J. 2. c. 5. J. 27. 


2 to Germany, where he afhr:s neverticlels, 


(A) Add, Bodin, De Repub. J. 1, e. 4, Busbed Epip, 3. P. 118. 
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the Romans, Mr. Hertius has 2 Diſcourſe alſo upon racls 
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(e Vid, Arian. Epictet. J. 3. c. 26. 5.20 
Want in a Slave turns to the Maſter's loſs. 

IX. 9 
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than to perform it. Thus a Paſſenger in ali 
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Chap. al. Of the Maſler over his Servant. 1 


men ate, for the moſt part, allow'd to provide him; for what Right the Slave beſore trans- 
« for themſelves, in thele reſpects, with more ferr'd on his Maſter, the Maſter may reſtore 

« Plenty and more Euſe, than Perſons of that to him again. Tho it be cuſtomar „in man 

« low precarious Condition, whoſe Conſtitution States, that the Slave, thus releas' , ſhall till 
© often ſuffers by their hard Fare, and unreaſo- yield ſome kind of Duty and Reverence to his 
© nable Labour (2). Again, Free- men do in Maſter (c). In caſe the Maſter own'd a Supes 
« this new their eminent Advantage above vior, he cannot otherwiſe beſtow Liberty, than 
„Slaves, that they are admitted to the more in a way conſiſtent with the Rights of that $u- 
« Honourable Offices in Families and Common- perjor, and with the publick Laws. Secondly, it 
e wealths; and that they poſſeſs Superfluicties in his Maſter Renounce and Diſcard him': which, 
© a far larger Meaſure Both which Privileges in Common-wealths, is reckon'd a kind of Pu- 
are wonderfully pleaſing, to Men of lofty niſhmenc ; and difters not from Manumiſſion or 
Spirits and Deſigns. For the Trouble of Buſi- formal conferring of Liberty, in the Effect, but 
nels is ſoftend and ſweeten'd by the Honour only in the Manner and Deſigu. In both Caſes, 
and Credit of an Employment; and to ſwim the Maſter reſigns his Right; but in tME former 
in Affluence, is ever eſteem'd a moſt valuable by way of Reward, in the latter by way of 
Happineſs ; as well, becauſe we ſeem by this Puniſhment : for that it is a real Grievance and 
© means, to be well provided for, againſt all fu- Affliction to loſe a” Wealthy and Convenient 
© ture Accidents and Occaſions ; as becauſe our Maſter, even Free 'Servants are often ſenſible. 
Life will thus pals the more ſmoothly, and we Thirdly, In caſe 'a Slave be made a Captive; 
hall have larger Ability of doing Kindneſſes, whether alone, or together with his Maſter, his 
© and gaining a numerous Party by our Bene- new Servicude extinguiſhech his old. Bur if 
© factions. But the main Diſtinction of all. is the Maſter be only made a Captive, the Slave 
this, that free Subjects are only engaged to obey falls into the ſame State and Condition as he 
the Supreme Power, and the general Laws of would do, were his Maſter naturally Dead, at 
the State, and fearing no Puniſhment, but what leaſt till fuch time as the Maſter be reſtored to 
is by them particularly denounced, in all other Liberty. Fourthly, a Slave may be releas d Upon 
things they follow their own Fancy with full Uncertainty of a ſucceeding Poſſeſſor (d); as ſuppole 
Delight and Satisfaction. But Slaves are obnox- his Maſter dies without making over his Right 
ious to the private Commands, and to the coer- to any other; becaule then he is under no En- 
cire Power of their Fellow Subject, and are gagement of performing Service. For no Man 
comvell'd to bear his Humour, tho' the moſt is ſuppoled to ſtand Ob/jged, unleſs he can know 
roward or imperious ; which is the greateſt the Perſon to whom the Debt is to be paid. But 
Hirdſhip, by reaſon of their near Abode, and whether a Man, thus rel2as'd, can claim the Pri- 
frequent Intercourſe with their Maſter, And vilege of a Free-Subjeh, in a Common wealth, 
brender their Bondage ſtill more grievous, the is a Queſtion that the particular Laws and 
pblick Laws do ſeldom afford them Relief a Cuſtoms muſt determine Some tell us, that 
zünſt their Maſter, unleſs in Caſes of moſt amongſt the Turks, the Act of (erting a Slave at 
tarbarous Severity and Cruelty. The more ſoft Liberty will hold good only againſt his old Ma- 
and gentle a Man's Nature is, the more muſt ſter, but that any other Perſon may again com- 
he be atflicted under theſe uneaſy Circumſtances pel him into Service. Another Caſe. when a 
(a), We may add, that the Yoak of Servitude Slave may be releasd, Upon the Uncertainty of 4 
much the more galling on account of Human ſucceeding Pelſelſor, is, if his Maſter dye, either in 
lie; which encourages every Man to think a Natural or Civil Senſe, without an Heir. For 
limſelf worthy of Command; and thus when the the Goods of ſuch a Man are adjudg d Derelict, 
due eſteems himſelf altogether as fit, if not fitter, and pals to the firſt Seizer, yet his >lave cannot 
bear Rule than his Maſter, he fancies that For- be forced into a new Service by the ſame Claim. 
we hath done him a mighty Injury, and de- Things may be laid hold on by any Man, if no 
ies on any Terms to change his Condition (b). other hath already a Right over them: but Per- 
XI. A Slave may obtain Freedom ſeveral ſons cannot be challeng'd by any other Title, 
ys. As firtt, if his Maſter formally Releaſe than what ariſeth from their own Conſent, or 
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Mr. Barbeyracs NOTES on Chap. 3. F. 10. 
(2) Tt is a Szying of Tully (De Orator. I 2. c. 6.) Mibi Liber eſſe non videtur qui non aliquando nibil agit. I don't 
fen him as properly Free, <vho hath not ſometimes the Privilege of doing nothing. 


(a) Yet there is a great Difference in Maſters. In Terence (Eunuch. AR. 3. Scen. 2. v. 33.) a Gnels is made from 
de dlave, that his Meller is poor and miſerable, But on the other fide, as Juvenal obſerves (Sat. 5. v. 66.) 


Maxima quæ jue domus ſervis eft plena ſuperbis; Great Families are plagued with haughty Slaves. 


we Wa In Nenophon (Cyropæd. l. 8.) Chryſantas ſeems to eſtabliſh ſome ſach kind of Difference. In the ſame manner, 

4 e as 2 think it reaſonable to be obey d by thoſe under our Command; let us yield a ready Obedience evhere it is our 
Wh Vet there ſhould be this Difference between Subjects (as <ve are) and Slaves, that whereas thoſe are compelled to their 
9 _— and Service, wwe ought to per ſor our Devoirs with Readineſs and willing Compliance. Add Dion. Chryloſt, Orat. 14 
* I7U ate, (e) Lex. Wiſigoth. J. 5. f. 6. c. 17, & 21. (4) Vid. Brot. J. 2. c. 9. /. J. 


from 
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from ſome antecedent Deed, in which they are 
concern'd. And therefore, that Right being now 
extinct, which the Victor by War obtain'd over 
his Slave, Natural Liberty returns: And this, 
altho' the Diſpoſition of the Perſon ſhould make 
it more proper for him to continue in Servitude; 
for the Fitneſs of a Man's Temper, or Inclina- 
tion can by no means give another a Right of 
dragging him into Bondage, nor is it, always, 
lawful for me to force a Perſon upon that which 


is really for his Intereſt and Advantage. Fiſthly, 


When a Slave, not by way of Puniſhment 


(1) or on account of any preceeding Offence 


is thrown into Irons, or otherwiſe depriveq 9 
Corporal Liberty, he is by this Act releas'{ 
from his former Obligation by Compact; for jj 
Maſter is ſuppoſed to take off his Aral Bong: 
by thus impoſing Natural. It is inconſiſtent wit 
Covenant, not to believe the Party Coveny;. 
ting, and that Faith cannot be violated which 
was not given. And hence a Slave. under thi: 
Treament may, if Opportunity fayour him, 


without incurring the leaſt G 
Eſcape. 


uilt, make his 
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Mr. Barbeyrac's NOTES on Chap. 3. 5 11. 
(1) We muſt take great notice of this Reſtriction, for it may ſerve to reclify Mr. Hob 
were of that Opinion, which another Author of that Nation charges him with. Richard Cumberland, De Legibus 
41. — 914. See what has been ſaid above, Lib. 3. Cap. 6. 5 
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Of the Cauſes and Motives inducing Men to eſtabl iſh Civil Societies, 


I. Introdufion, 
ll Man naturally loves himſelf more than Com- 


any. 
lll. Yer = Love of Company does not immedi- 
ate:y infer the Love of Civil Society. 
IV. Many Vices in Man prejudicial to Civil Union. 
V. Whether Civil States aroſe in the World by 
Natural Conſequence. | 
VLi/herher Tndulgence was the Canſe of Civil 
Eſtabliſhments. 


FT ER thoſe which are term'd Primary 

Societies (1), we come now to treat of 

a Common-wealth t, which is the laſt 

and moſt perfe& Form of Society, and 

that whereby the beſt Proviſion is made for the 

afety of Mankind, ſince their Increaſe. What 

duced Men to quit their primitive way of living, 

n ſeparate Families, will be evident, upon our 

aquiry into the Nature of Civil Society, and 

de Diſpoſition of thoſe who compoſe it. For 

me better Illuſtration of which, it will be of 

vat Uſe to examine the Accounts that are com- 
monly giveg of this Matter. 


r 


ö 


I. 


VII. The true Origine of Civil Government. 
VIII. The bare Reverence of the Law of Nature, 
not keine to ſecure the Peace of Man- 


nd: 
IX. Nor the ſole force of Arbitrators; or of Co- 
X. Difference in Opini ly prejudicial to th 
ierence in Opinion great judicial to the 
Peace of the Wor 3 itn 
XI. Men need a much more ſevere Reſtraint, than 
the Law of Nature only. 


II. And here the Generality have recourſe to 
the peculiar Frame of human Nature, by which 
Man is ſuppoſed to be ſo ſtrongly iticlined to 
a Civil State, that he would neither be willing 
nor able to live without it. This they confirm 
by Arguments drawn chiefly from the Miſeries 
of a ſeparate Life; the weariſom Condition of 
Solitude ; the Ends of Speech, which would be 
loſt without Company; the Natural Deſire of 
Converſation ; the Advantage of uniting toge- 
ther ; and the like: which we have before (a) 
alledg'd, to prove Man a Sociable Creature from 
the Relation that there is between Society and 


(1) See above in B. 6. c. 1. f. 1. 
09 © immediate Cauſe of the forming 


ecti * 
pro N and in the long Note on the ſevent 
es it in his ſecond 5 


tanfliteg 15 ts quite new, and expreſs 


12. 


Civitas. 
of Civil Societies, as it appears by what our Author 
; yet it is certain, that Mankind naturally love Society 
ook. But if any one hasa mind to ſee a larger and more exact account of this Matter, as alſo 

4 in the moſt lively and juſteſt manner in the World ; he need only 
rom Engliſh, and printed at the Hague in 1710. entituled, Eſſai ſur l uſage de la Raillerie & de 
Neerſations qui roulent ſur les matieres les plus importantes. p. 94. Sc. Mr, Barbeyrac's I Note upon this Sect, p. 


Gg8 


——— 


ſ. 15. This is 
ays at the third 
: and he himſelf 


(a) B. 2. c. 


read a Book 
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the Nature of Man. Mr. Hobbes (1), on the 
contrary repreſents Man as a ſelfiſh Animal, 
whoſe Kindneſs chiefly terminates in his own 
Perſon and Intereſt (a), and whoſe Love for So- 
ciety and other Men is Secondary, being enter- 
tain'd with a View of ſerving his own Pleaſure 
or Profit by their Afﬀiſtance (2). For no one 
(as he argues) was ever determin'd in the Choice 
he made of anothers Company, by the bare Con- 
ſideration of his being a Man, but by ſome Pro- 
ſpe& of Honsur or Advantage from his Acquain- 
trance ; preferable to what he could expect from 
the Acquaintance of any beſides. This he en- 
deavours to illuſtrate, by Deduction from parti- 
cular Societies, © They who unite in a Body 
© for the promoting of Traffick, are led to it 
© purely by the Hopes of advancing their Goods 
more in Conjunction with others, than they 
could by their, private Induſtry z- and wwhat- 
ever Glay oftits, or 11408 an end I 
Hopes, prevails with All, Mad- 
men, to put an end likewiſe to the Society. 
So where any are Joint-Commithoners in a 
publick Office, they contract a ſort of Law- 
Friendſhip, implying in it more of mutual Fear 
than Love; and conſiſting rather in Forms 
and Ceremonies, than in any ſincere Union of 


but Fools 
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Therefore, for any one to deride Other, q 


in effe&, to declare his Contempt of then, Score 


reſpect of himſelf, and a certain malicio Wi « Oche 
Deſign of ſetting off his on Luſtre by dhe © not | 
Blemiſhes. Even with them who keep wich, « num! 
the Bounds of innocent Mirth and inoffenſi Hon 
Raillery, there is none but aims more at chere 
own Satisfaction, than that of other Men: Natu 
nay, ſuch as make a Profeſſion of dien « ſome 


thoſe about them, mean nothing more c 

by ſhewing their Wit, to — — c Wor 
ſelves to the Company. Beſides, moſt Mee BR © with 
have naturally an itching Deſire to be ex2min. 8 © Glor 
ing, cenſuring and expoſing the Word; Ml and 
Actions of others ; which, if they have (re. a Pal 
quent Occaſion of gratifying, they look urn i © wiſe 
it, as a notable Ingredient in the Pleaſure i * Abili 
Happineſs of Liſe. And this Humour t : © with 
difficult thing to, ſuppreſs, of keep wü (3) 
Compab, by the Proviſion made again(t it by RW © Aflif 
Laws and Penalties (b). Laſtly, fuppole fone, Wi * prom 
that pretend to more Knowledge and Win © Men 


than ordinary, met together to confer abu © more 
Matters of Learning; each Man is for preſci. Con: 
bing his own Opinion to the reſt, and finding AY prize 
his Abilities or Authority diſputed, reſent; ici « Purp' 
as the moſt Heinous Affront. Whence ill « 1:6 © 


c 
c 
4 
c 
Cc 
4 
c 
c 
* 
80 
Minds, and Combination of Affections. So * plainly appears, that all Society or Intercourl, Wi © clude 
© that ſuch Men may ſometimes bandy together between ſuch Men, is founded on the Deſign © inclir 
© in a Party or Faction, for the ſake of carry- either of ſupplying their Wants, or of gtatih- © woulc 
© ing on ſome private Ends; but to a generous ing their Vanity, or of finding Diverhon and © himſe 
* and diſ-intereſted Friendſhip they are com- Entertainment. The ſame is aſlerted upon oblig 
© monly utter Strangers. Nor will any one of another Argument, taken from the Defnitio ' 2s ſet 
© theſe, if he dare rely on his own ſingle © of the Wil, and of what is Good, Hara + were 
Strength for accompliſhing his Aims, ever trou- and Profitable. Societies are introduced among © after 
© ble himſelf about Aſſociates. Again, when © Men by their Voluntary Conſent. Now when ger w 
© Perſons meet upon the common Deſign of there is an A& of the Will, there is of NecellinMl ſoluti 
© paſſing the Time away pleaſantly, tis a *© an Object of that Act; which Object is alway III.! 
* mighty Satisfaction that each takes in making * ſome ſuppoſed Good to the Agent. For be cluded, 
© himſelf and the Company merry: in which he' © thing never ſo good in it ſelf, yet if it be no Man is 
cannot ſucceed without expoſing the Faults or. © ſo likewiſe with reſpe& to us, it loſes all i allowir 
* Follies of other Men, in Caſes ſuppos'd not to Influence on our Powers of acting. Thus, fol this ma 
reach himſelf. (For Prudence would never * Inſtance, did Matters go never ſo well uit already 
© allow him to cenſure that in Another, of which © the King of Pera, I ſhould not look upon m Civil $ 
© he was not himſelf acquitted in his own Con- * ſelf as having any Share in his good Fortune of Imp! 
© ſcience : according to Fuvenal's Rule; All Good is attended with ſome Pleaſure, ei of a 8 
| ther of the Mind alone, or of the Body in Con That 14 
© Loripedem rectus derideat, e/Ethiopem albus (3). junction with it. That of the Mind is eithe mal tha 
| | | | the Paſſion of Glory, or what may ultimate 
© Let him cry filthy Black whoſe Skin is white; be reſolv'd into ſuch a Principle. That whic 1 
And Bandy-legs, who treads himſelf upright.) * afte&ts the Body is Profit: which proves al i) Se 
ö Mr. Tate. Society to have firſt commenced upon the, (a) 4 
Wn 
N 3 * — — — hates 1 
5 i ; Intereſ 
(1) ry Cive, e. 1. . 2. (a) 1/eus, Orat. 2. No Man values others more than himſelf, Euripides (Media our * 
V. — X our 
" — —— A]] 2pree | ' Cafe, 1 
In this firſt Maxim of Philo ophy : | Which 
That Love begins at Home ——— iy 
| W lont 
Iſocrates, de Pace, p. 285 Ea. Parif. Iu my Opinion, "tis the common De ſtre of Mankind to advance their own P rot axd ſhould þ, 
their common Labour to poſſeſs more than thoſe about them, (2) Here we may obſerve, as well as in other Places, that ination 
our Author agrees with the Sentiments of Mr. Hobbes. | id, Dio 
3) Sat. 2. v. 23. 0) Avrian, Epictet. I. 3 c. 2. Suppoſe in a Diſpute who was the chief Philoſopher ()T 
One ſhould tell you, he heard a judicious Friend ſay, that you were certainly the Man : Would not your Heart . Eriſtene 
* with the ample Teſtimony, and 7 its — at the blaſt of Fame ? But what if another IIl-natuted Cf. tation of 
© tick ſhould give ſuch Inſtructions as theſe ; My do you loſe your time in hearing this Pretender to Wiſdom ? * ment an 
© be now ? Perhaps he has learnt his firft Principles, but I wwill venture him for getting a Step farther : Why, You 1 Preethl, 
* Thunder-ſtruck with this mortifying Sound; you'd be put to't to keep your Colour; and would have only = ules the 
enough to ſay, I'll ſhea him what a Man he has affron;ed, and what a Ebiloſophes he bas underrated. Add. Chart atty, an 
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© Score, either of Profit or Glory: that is, upon 
account of Love to our ſelves, excluſive of all 
© Others. However tis certain, that Glory can- 
© not be a laſting Foundation of Society for any 
© number of Men; becauſe, in Glory, as in 
Honour, where the Title to it is General, 
there is in effect no Title at all: the very 
«© Nature of Glory conſiſting in the Opinion of 
« ſome Advantage (1), which, upon Compari- 
« ſon, we appear to have above che reſt of the 
World. Neither does our joining in Society 
« with Others give us any farther Occaſion of 
Glory, than our Alliance with Men of great 
© and extraordinary Virtues, may ſeem to argue 
« a Parity of Worth in our ſelves, For, other- 
© wiſe, a Man is valued in Proportion to that 
Ability he has of ſupplying his own Wants, 
© without depending on the Aid of his Fellows 
(2). It muſt be confeſſed, that by mutual 
Aſliſtance the Good of Human Life is highly 
piomoted. Yet to have the Service of other 
Men at our Command, would ſeem much 
more eaſy and agreeable : As amongſt the other 
© Conveniences and Helps of Living, that is {till 
« prized above the reſt, which ſerves to more 
© Purpoſes, and is purchas'd, or preſerv'd with 
© leſs Coſt and Trouble. Whence we may con- 
* clude, for certain, that Man would be more 
© inclin'd to Empire than to Society ; that is, 
would much rather command abſolutely, being 
© himſelf exempted from all Obedience, than be 
' oblig'd to any ſuch Exchange of good Offices, 
eas ſeems to be required in a ſociable Life: 
were it not that he is reſtrain'd from acting 
'zfter ſuch an arbitrary manner, by the Dan- 
ger which he apprehends from ſo violent Re- 
' folutions (a2). 

III. But altho' it cannot from hence be con- 
duded, (as we have before obferv'd (3) ) that 
Man is not by Nature a ſociable Creature; yet 
allowing him a Natural Deſire of Society, ſince 
this may be gratified by the primary Societies 
aready deſcribed, this infers not his Deſire of 
Civil Society, any more than his general Love 
of Imployment beſpeaks his Affection. for that 
of a Scholar, in particular. (6) Ariſtotle ſays, 
That Man may be rather term d a Conjugal Ani- 
mal than a Civil ; as a Family, in Neceſſity. as well 


—— 
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as in Time, is antecedent to a Commonwealth ; and as 
the Propagation of Race is the moſt common Labour of 
Animal Beings. This is what Mr. Hobbes proves in 
the following manner. Civil Society cohliſts noc 
in a bare Aſſembly of Men; but in an Altembly 
combined together by mutual Leagues and Co- 
venants. The Force of thele Covenants, igno- 
rant People and Infants do not at all apprehend ; 
nor is their Uſe diſcover'd by thoſe, who never 
felt the Miſchief of living without chem. So 
that the former are utterly incapable of Inſti- 
curing a Civil State, as being ignorant of its Na- 
ture: the latter are wholly regardleſs of it, as nor 
being any way ſenſible of its Benefit; or at belt 
they live under it in a manner, that teitifies 
no Eſteem of its Excellence and Worth. And 
therefore all Men, being born Infants, are, by 
Birch, unqualified for Civil Society, and ſo a 
great Number of chem remain co their dying 
Day: and the relt are formed and adapted to 
it, by the Force of Diſcipline, not of Nature. 
Neither is the Credit of chis Doctrine ſhaken 
by that known Maxim of Ariſturle, that Man is 
Born, or is by Nature, a Political Creature. For, 
ſometimes, afficming a thing to be ſuch or ſuch 
by Nature, we denoce it to be actually endow'd 
with ſome Quality, without any antecedent 
Act of his own, or of any One elle, by which 
the Quality might be introduced. In which 
Senſe, a Fiſh is endued with the Faculty of 
Swimming, a Bird of Flying, and an Oak of 
bearing Acorns, Sometimes, the fame Expreſ- 
ſion ſigniſies a Fitneſs in the Thing, to receive 
ſome Perfection by Culture and Diſcipline - the 
Reception of which Nature ſeems to 1fitend, or 
at leaſt to approve, as agreeable, or, however, 
no ways repugnant to its Temper and Frame. 
Thus a Horſe has the Natural Faculty of pran- 
cing, which an Als has not; a Parrot of prating ; 
a Field of bearing Corn, and a Hill Vines; a 
Man of diſcourſing, and of learning divers Arts 
and Sciences: In which Senſe, alſo, we ſhall 
hereafter demonſtrate Him to be a Political Crea- 
ture, notwithſtanding his being born an Infant: 
ſince we are wont to take our Meaſure of what 
does, (e) or does not, agree to Man by Nature, 
from what he appears to be in his grown Eſtate, 
and under his full Uſe of Reaſon (4). Ariſtotle 


(1) See B. 8. c. 4. f. 11. 
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hates and rejects with Curſes and Scorn 
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I de Origine Mundi, c. 9. ſ. 8, &c. 
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it is (according to our Author's own Obſer vation) that the Words by 


| (2) See the Hiſtory of Calviſius Sabinus in Seneca's Epiſt. 27, 
(a) Arrian, Epittet. I. 3. c. 21. No Creature is engaged with ſo dee 


an Affection to another's Perſon, as to his 


of this, whether Father, or Brother, or Son, or Lover, or Beloyed, he 


For ſo has Nature 8 that the ſtrongeſt Charm ſhould be our own 
his is our Father, our Brother, our Kinſman, our 


our Profit, our Piety, our Honeſty, our Country, our Parents and our Friends; all are ſecured. But if we meaſure 


OD. Wherefore if we refer to one and the ſame End 


and our Friends, our Country, our Relations, our 28 it ſelf by another; in this 
Cale, Profit turns the Scale, and all other Conſiderations fink and are out-wei 


which never fail to draw the Animal Nature after their Charm. 


ghed. For I and Mine, are words 
Did you never obſerve (ſays he a little before) 


ing and fawning nen each other as the very Patterns of Love and Affection? But would you know 


one lived this Endearment it > The Experiment will coft you no more than a Bone. Tully, Of. 3. That every Man 


wad frocure the Nece ties of Life, for himſelf rather than any beſides, is an allow'd Privilege, and ſuch as natural In- 
Sen does (3) B.2.c. 2. ſ. 7, Sc. and C. 3. J. 16, Sc. 


(b) ad Nom. I. S. c. 14. 
(c) Vid. Cumberland de LL. Nat. c. 2. f. 2. 


Nature, do not here import the actual 


ſome Quality in a thing, with which it is endow'd by Nature, independent of any antecedent Att or One- 
his own, or of any other elſe ; but only an aptneſs or Diſpoſition to receive certain Perfections, by Improve- 

ucation, with which Nature deſigns to adorn ir, or which at leaſt ſhe ſeems to approve of, as being 
r however not contrary to its Make and Conſtitution. Beſides, we muſt obſerve, rhat Ariſtotle ſometimes 
(Gv aruTiINy in a large and general Senſe, ro denote ſimply a ſociable Creature, or one made for So- 
trietly for ſuch a one as has a natural Inclination for Society, and is exactly by Nature framed and hrred 
e word ſometimes is an Addition of mine: I know not whether I have in this cloſely followed my Author, 


ſays 
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ſays in the ſame Work (a), that & Man is by Na- 
ture a Political Creature, and therefore would deſire 
the Company of Others, though be did not ſtand in need 
of their Aſſiſtance. But now his Affection for Civil 
Government can never be inferr'd from the bare 
Deſire of Company ; ſince this, as was obſerv'd, 
may be equally gratiſied by Primary Societies, 
ſach as may well be ſuppos'd without admitting 
a Common-wealth. So again, the Philoſopher 
(b) proves Man to be a Political Creature from the 
Reaſons of Speech, which elſe had been aflign'd 
him to no Purpoſe : whereas, the Uſe of Speech 
is not confin'd to a Commonwealth ; Men hav- 
ing lived and converſed together, long before 
the Inſticution of Government. In like manner, 
is to be underſtood that Paſlage in his firſt Book 
of Ethics to Nicomachus (c): That Good may de- 
ſerve the Name of Perfe&t, which appears to be Suſ- 
ficient ; and that we call Sufficient, which anſwers 
not only to the Wants of a ſingle Man in a ſolitary 
Life, but thoſe of our Parents, our Wife, our Children, 
our Friends and Fellow Subjects: E goon enmixis 
Arbe g., Becauſe Man is by Nature a Political Creature. 
And yet, there is room for the feveral Relations 
of Parents, Children, Wife and Friends, with- 
out ſuppoſing a Commonwealth. 

IV. For the clearing up of this whole Matter, 
we ought to conſider, what that Condition is 
which Men enter into, upon their erecting a 
Civil State ; what Qualities they are which may 
entitle them to the Name of Political Creatures; 
and laſtly, what there is in their Frame and 
Conſtitution which ſeems (if we may ſo ſpeak,) 
to indiſpoſe them for a Civil Life. Firſt then, 
whoever enters into a Community, diveſts himſelf 
of his natural Freedom, and puts himſelf under 
Government, which, amongſt other things, com- 
prehends the Power of Life and Death over him ; 
together with Authority to enjoyn him ſome 
things to which he has an utter Averſion, and 
to prohibit others, for which he may have as 
ftrong an Inclination : ſo that tis poſſible he 
may often, in Obedience to this Authority, be 
oblig'd to ſacrifice his private Good to that of 
the publick. Whereas, were Man to follow his 
natural Inclinations, he would be ſubje& to no 
Body, but live wholly at his Diſcretion, and 


preſs it againſt their own Kind. Whereas Men 


make his own privare Satisfaction and Int 
the Scope of all his Actions. Some weight 
Motives there muſt needs have been, and fad 
as amounted almoſt to Neceflity, that could per 
ſwade him to overcome theſe ſo very foothir, 
Deſires. Man, therefore, firſt embraced Cini 
Society, not as led to it by the Biaſs of Nature 
but as driven by the Fear of greater Evils, The 
name of Political Creatures, or good Member, of 
a State, may be truly applied to thoſe who 
mote the Common Welfare to the utmoſt of their 
Power, and freely prefer it to any priygs 
Conſideration ; nay, and even meaſure thei 
private (1) Good by the Relation it bears 90 
that of the Publick; and, laſtly, at all tims 
demean themſelves, with Kindnets and Courteſ 
to their Fellow. ſubjects (4). But no one, noy 
is ſo little acquainted with Human Nature, 2 
not to know how ill-qualified the General 
are for diſcharging ſuch a Part: it being evident 
that very few do acquit themſelves in all Point 
of their Duty; that Nothing, beſides the Fest 
of Puniſhment, could keep the greater Number 
in any tolerable Order; and that very man 
continue all their Lite long, Impolitick Animal, 
or, which is the ſame thing, Evil Subjeds, 
Nay, it may be affirm'd, that no Creature i; 
more fierce and unruly than Man, or expoſed 
to more Failings, which tend to the Diſturbance 
of Society. Beafts ſometimes contend about 
their Food ; and then 'tis only in the Caſe of 
Scarcity : ſometimes, again, they enter the Liſts, 
at the Inſtigation of their Luſt, which yet has 
only its Seaſons of returning. But be they of 
never fo ſavage a Diſpoſition, they ſeldom ex- 


quarrel] with Men ; not only as excited by the 
Stings of Hunger, and by a Luft fo vigorous 
as never to be out of Seaſon ; but by other 
Vices and Paſſions, unknown to Beaſts, and of- 
ten repugnant in Nature one to the other. Of 
theſe, the chief are an endleſs Thirſt after 
Things ſuperfluous (e), and Ambition, the molt 
pernicious of, all Evils ; of which, as no Crea« 
ture ſeems to have any Senſe, excepting Man; 
ſo He has the moſt lively and tender Senſe ima- 
ginable ; while, in the mean time, tis the Pri- 


* 
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but thus he ought to have expreſs'd himſelf at leaſt : For in the Paſſage which he himſelf has quoted in the beginning 
of his Paragraph, it evidently appears that g @oauTn&y is a Creature made for Civil Society, ſince tis oppos d to 
Tow oudasnr, or a Creature made for the Society of Marriage: part of Mr. Barbeyrac's third Note on this Section, f: 


214. (a) L.3.c.8 p. 345. 


(6b) Polit. I, I. c. 2. 


c) C. 5. : 

(1) That is to be underſtood in a negative Senſe, and not always in a Poſitive ; I mean, that if me is but in the 
leaſt prejudicial to the Welfare of the State, a Subject ought to forbear doing it, what private Advantage ſoever 7 
might make of it to himſelf. But for all that, there may be ſome things that a particular Member may make an Ad- 
vantage of, which are neither prejudicial nor ſerviceable to the State ; and in that Caſe, why ſhould he not mind * 


private Intereſt ? Tis in this Senſe, that we muſt take the following Paſſage of Cicero de Offic, Lib. III. Chap. XX 
vote ſt autem quod inutile Reipublice fit, id cuique civi utile eſſe? Can a good Citizen think that advantageous to 
that is prejudicial to the State? Mr. Barbeyrac's firſt Note on this Section, p. 215. " 

(d) Arrian. Epictet. |. 2. c. 10, What then is the Duty of a good Citizen ? That he meaſure nothing with reſpect to | 
own private Advantage; that he conſult about nothing, as if releas'd and disfranchis'd from the reſt of his Kind. B. 


himſelt, 


that he ſo beba ve himſelf, as the Hand or Foot, if they were endued with Reaſon, and underſtood the Order of Nature, © 7 
never entertain any other Motion or Deſire, than cubat wa, dire&ed to the good of the whole Body. Herodotus obſerves : 
the Perſians (Clio.) That thoſe who ſacrificed amongſt them, did not pat up Petitions for themſclves and their 2 


private Happineſs ; but in behalf of the whole Nation, and of the wy in chief. 


(e) Saluſt (Catalin.) * Th 


© Love of Money, and afterwards, that of Empire were the Source of all our Miſchiefs. Covetouſneſs lu 


© Fidelity, Probity, and other worthy Endowments of Soul; introducing in their ſtead, Pride, Cruelty, 


Profanenel5, 


© together with a common Sale and Market of all things. Ambition 4 its numerous Votaries to put up 7 l 


* Colours; to have one thing in their Mouth, and another in their Min 


6 * by Rcality, but by Advantage; and to endeavour more the keeping a good Face, than an 
Heart. 
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Chap. I. 
vilege of Brutes to be moved at nothing, but bo- 
dily Sufferings. Add to this, that quick Reſent- 
ment of Injuries, and eager Deſire of Revenge ; 
an Evil leſs common and leſs active in Brutes. 
And, what is worſt of all; Men purſue the 
Ruin of each other with ſo much Induſtry, 
that of all the Miſchiefs to which Human Con- 
dition lies open, the moſt Part are owing to 
their own Malice. Nor may it unreaſonably 
be aſcribed to the peculiar Care of Divine Pro- 
vidence, that Men advance to Maturity fo much 
flower than Beaſts; to the End that they may, 
by length of time, be in ſome meafure broken 
of their fierceneſs and haughtineſs of Temper, 
and brought to an Accommodation with diffe- 
rent Diſpoſitions. Otherwiſe, . ſuppoſing Man 
to be put immediately in Poſſeflion of his Full 
Strength, the Foreſt could ſhew nothing fo un- 
| traRtable (a). What Mr. Hobbes (b) obſerves, 
concerning the Genius of Mankind, is not im- 
pertinent to our preſent Argument : that All 
have a reſtleſs Defire after Power; not becauſe 
they really wiſh to be advancing ſtill to higher 
Degrees of Command, or that they may not, 
in their own Temper, be fatiched with a mo- 
derate Portion of it ; but becauſe they have no 
way of being ſecured in the Poſſeſſion of what 
they already enjoy, but by farther Acquiſitions : 
the old Stock being ever ſpending, and there- 
fore ever requiring new Supplies. And this 
End being accompliſh'd, there again ſucceeds a 
teſh Defire, either of Fame by new Conqueſts, 
of Eaſe and ſenſual Pleaſure. Moreover, 
Competition for Riches, Honour, Command, 
« any Prerogative and Power above Others, 
nclines to Contention, Enmity and War: the 
my, by which any one Competitor may arrive 
x his Hopes, | ing through the Death or De- 
at of his Rival. It may farther be urged, that 
Whereas in Brutes of all Kinds, there appears vi- 
ibly a great Affinity of Deſires and Propenſi- 
ons; with us, there is not more Diverſity of 
Men, than there .is of Opinions and ways of 
ling ; each of which is cry'd up, with a won- 
&rful Perverſneſs, by the ſeveral Patrons of 
tem, in Preference to all beſides: a Thing 
cient, of it ſelf, to make Diſturbances in 


8 1 


any Multitude, who are to unite in a Society 
(e). So far it is therefore from true, that Man 
is by Nature a Political Creature, or by Birth is 
fitted for the Diſcharge of Civil Duties; that 'cis 
as much as can be done, to train up ſome few, 
by long Diſcipline, to a tolerable Behaviour in 
this Reſpect (4). Not to mention the Vices of 
the vulgar Sort, (who are the greater Part of 
Man kind,) fo often enlarged upon by other Au- 
thors (e). So that a thorough Knowledge of 
Human Malice and Fraud, in order to the a- 
voiding and difappointing them, makes up a 
very conſiderable Part of Civil Prudence (7). 
From what has been ſaid, may be ſufficiently 
8 the Senſe and Import of this Expreſſion, 
that Man is by Nature a Political Creature : by 
which is meant, not that all and each of us are 
fitted, by Nature, for ſuſtaining the Part of 
good Citizens ; but that fome, at leaſt, by the 
Force of Inſtruction and Diſcipline, may be ſo 
formed as to acquit themſelves well, under that 
Character; and that fince Men have increas'd 
and multiplied, Civil Societies are abſolutely 
neceſſary to their Safety; for which as they are, 
by a Natural Principle, engaged to provide, ſo 
they have the ſame Natural Obligation to enter 
into Regular States and Governments, the chief 
Benefit of which Inſtitutions is, the Habitual 
NN of an Orderly, Decent and Friendly 

. | 

V. Hornius (g) calls a Common-wealth he 
Work of Nature and accounts for its Riſe in a 
Natural way: As, that the firſt Pair, from whom 
deſcended the whole Race of Mankind, were 
united by the Bonds of Conjugal Love, and their 
Children by thoſe of Natural Affection, to them 
and to each other: that theſe Engagements 
founded a Family, which by conſtant Increaſe 
from new Births, with that Love of Society, 
implanted in Men by Nature, and improved by 
Neighbourhood and Alliance, at length furniſh'd 
out a Civil State: it being abſurd and ſenſeleſs 
to imagine, that Men were once diſpers'd in 
Woods and Deſerts, and theie led a Vagabond 
Life like the Brutes about them. But admitting 
the Origine of Common-wealths, according to 
this Natural Account; yet to exclude all Com- 
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(heriſ, v. 502, Oc.) 


th 


(a) See Proverbs XIII. 24. XXIII. 13. 14. Ecclefſ. XXX. 1, Oc. 12, 


— 


) Leviath. C. XI. (c) Euripid, 


If what is Good, or Beauteous always bore 

The ſame conſpicuous Marks, to Mortal Eyes, 

Men would be Friends, the World a peaceful Scene. 
But Name and Species only join us now : 


Differing in things, and claſhing in Deſires. 


(4) Plato de LL. I. 6. p- 864 Ed. Wech. We affirm Man to be a mild and tratt able Creature. And indeed, if, beſides 
* Happineſs of Nature and Birth, He obtains the Benefit of Good Inftitution, He becomes moſt gentle, lovely and divine. 


bis #t upon ill inſufficient Education, he grows the 2 Animal of all that the Earth breeds. Ariſt. Pol. 1. 1, c. 2. in fn. 
4 E, n, if rightly perfected, is the beſt and nobleſt of living Creatures, ſo, if eſtranged from Law and Fuſtice and Virtue, 
'* 25 the worſt and moſt contemptible. Idem ad Nicom. I. 2. c. 1. in fin. "Tis not an indifferent Matter whether a Perſon 


of "4 been thus oy thus accuſtom d from bis Touth : but rather tis a Point of the greateſt Conſequence, and upon which all de- 


Nore fierce 


'2, (2) De Civitate, I. 1. c. 4. ſ. 6. 


= Ibid, J. 7. . 7. in fin. I Man, left to himſelf, would do a thouſand times more Miſchiefs than a Beaſt. Add. Senec. 
1 Polyb. 1. 17. c. 1 3. As Men exceed other Creatures in Craft and Cunning, ſo they may many ways render them 
yr and vileft of all that breath. Other Animals being govern'd wholly by bodily Pleaſure, are 
Rs Diſorders : but Mankind, who are diſtracted with Variety of Opinions, offend as often through Perverſeneſs of Fudg- 
or Raſbneſs of Thought, as through Frailty and Imperſection of Nature. Lactantius de Ira Dei, c 12, What could be 
3 and cruel than Man, if living under no Reſtraint of a Superior, be might evade or deſpiſe the Authority of Laws ? 
: ch in Cicer. p- 884. D. Ed. Wech. Were Power added to Paſſion and Inclination, Man would be the wildeſt thing 
(e) Add. Mornay deVer. Relig, Chriſtiane, c. 16. 


that alone led into Fail- 


( f ) See Bacon's Adv, of Learning 
pads, 
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458 Of the Cauſes and Motves inducing Men 


pads, and all other Motives from a Share in 
their Inſtitution, is no leſs irrational than to ſay, 
that becauſe a Seed grows up to a Tree, and 
becauſe a Tree is cut gut into Planks and Beams, 
and theſe, rightly framed and compacted toge- 
ther, compoſe a Ship, therefore a Ship is the 
Work and Product of Nature; without allowing 
the Labour of the Artificer, or any other parti. 
cular Cauſe, to conſpire in erecting that ſort of 
Fabrick. We therefore readily acknowledge it 
for falſe and fabulous, whatever is fancied of a 
great Number of Men firlt aſſembled together, 
then diſpers'd into Woods and Deſerts, and after 


that reunited into one Common-wealth. But 


then their Opinion is no better grounded, who 
ſuppoſe Mankind, from the primitive Couple, 
or From four Families after the Deluge, to have 
fallen immediately into the Order of Civil State. 
For, however a Father might keep his Children 
under his Care, and the ſame common Roof, 
till ſuch time they came to Years of Maturity; 
yet ſince, in thoſe firſt Ages of the World, they 
lived altogether on Tillage and Paſturage, when 
Children were married, the Father had no Rea- 
ſon to detain them longer. On the contrary, 
we are inform'd by Scripture, that it was uſual 
for them, when arrived at an Age proper for 
taking the Care of a Family upon them, to ſe pa- 
rate and chuſe out new Habitations : eſpecially 
while the World was yet unſtock'd, and while 
che Pleaſantneſs of the Scene invited them to 
diſtant Quarters (a). Nor was it peculiar to 
Sicily of Old, to have ſuch Inhabitants as Homer 
(+) deſcribes ; | 


Tan r aytat, Re 


No Councils they, nor Courts of Fuſtice hold ; 
But on ſome Mountain's Top in Caves grow old. 
Each ver his Wife and Children Empire bears ; 
And none beyond his Cave extends his Cares. 


There is, it is granted, a Natural Affection be- 
tween Brethren; yet not ſuch as excludes their 
Deſire of living rather upon the Level, than 
wich any Diſtinctions of Superiority amongſt 
them : Neither ſuch as does convince us, that 
their Friendſhip could not be Long-lived enough, 
ſuppoling their Effects to be diſtin and ſeparate. 
So that, according to this Account, the Propa- 
gation of Mankind mult rather tend to the in- 
creaſing their Diviſion, than to the uniting 
them in Society. But when the wiſer Part be- 
gan to conlider, that, by their aſſembling into 


— A 


(a) Sce Geneſ. XIII. 5, 6, 9. () Od. L. 9. v. 113, c. 


Book VII 
one Body, the Inconveniences attending (egy, 
rate Families might be removed, they hereupon 
thought it not ſufficient to agree together upon 
entring upon the ſame Covenant, and ſubmirtins 
to the ſame common Power, unleſs, for the, 
better Convenience and Security, they likewi| 
agreed to contract their Dwellings, and, for th, 
future, confine them to the ſame Place, Any 
in this Senſe, are we co interpret thoſe Authy;; 
who ſuppoſe Men, from being diſpers'd about i 
the Woods, to have been afcerwards aſſeml$y 
and united together by the firſt Founders of G 
vil Government. | We 

VI, Some make the Wants and Neceflities of 
Men to be the principal Cauſe of their fran. 
ing Political Societies; upon a Proſpect of living 
in better Faſhion and greater Plenty, when 
united together, than they could pollibiy do in 

a Condition of Solitude. In which Account 
thus much is certain, that were Men left alone 
each to ſhifc for himſelf deſtitute of all Help fron 
others, no Creatures could be more exquiſnely 
miſerable. On the other ſide, tis undeniably 
upon the Inſticution of Common-wealths, Hy. 
man Life grew refined to a Degree of Luxuy 
and Delicacy (c). But notwithſtanding this, i 
ſeems evident to us, that Neceſſity was not the 
ſole, or the principal Cauſeof Common-wealths, 
howlſoever Plato (4) may favour that Opinion: 
Since the Arts of making Wine, of providing 
Cloaths, and of turning Ground to Paſture and 
Tillage, being even then known, while Men 
lived as yet in ſeparate independent Families; 
there ſeems already to have been a ſufficient 


Proviſion made for all the Neceſſaties of Life 


(e). For let us ſuppoſe a Father of a Family 
poſſeſs d of a large Portion of Land, and well 
ſtock'd with Servants and Cattel, what could 
ſuch an one want for his Support ? What, at 
leaſt, that might not be ſupplied by the means 
of Commerce (f)? In like manner, as it is now 
uſual, for different Nations, to import from 
each other any ſort of Commodities, for Ule 
and Pleaſure ; without thinking it neceſſary, 
for that Purpoſe, to unite together under the 
ſame Government and Conſtitution. And In- 
{tances may be given of People living for many 
Ages, under Civil Eſtabliſhments, in a Condi- 
tion no way ſuperior, for Plenty and Abundance 
to that of che Fathers of Families in ancient 
Time (g). So that all that mighty Plenty and 
Luxury, which now reigns in ſome Parts 0 
the World, ſeems to derive its Origine from 
great Cities, rather than from Common-wealths. 


— 


* 


(c) Ladtantius, de Opiſ. Dei, c. 4, f 


20, 21. If each Man alone bad ſufficient Strength to ward off all Dangers, and ſtood in need of no Ajjiftant ; lat 
Society would there be in the World ? What mutual Reverence or Reſpe# ? What Order? What Reaſon ? What Humani)* 


hai would be more vile than Man? What more extravagant? 


ſon is poor and indigent, and cannot ſubſiſt without the help 
common Life. 


What more fierce and cruel? But now ao hile each ſingle Per- 


of his Fellows, all deſire Society for Ornament and Defence e 
(4) De Repub. a p. 598. &c. Ed. We 5 U ſir (e) * 532 WITT . XXIV. ” 


{ # lid. Cornel. Nep. Attic. e. 13. (g) Who therefore might make the ſame Boaſt with him in Valerius Haccus, J. 5. 


Ne menia nobis 

Veftra placent, ſeror Arctois nam liber in arvis, 
Cuntta tenens mecum : omnis amor jatturaq; plauſtri 
Sola; nec bac longum victor potiere rvapina : 

Aft epuls quodcunque pecus, quodeunque ferarun, 


I your Impriſonment of Walls diſdain, 

Who live a Free- man on our Northern Plain. 

Of little Wealth I boaſt, but what I wear ; 1 Card 
And if the Plough goes well, ſhall never dic with Cite. 
No other Prize can tempt a Victor's Toil ; 

Nor ſhall this long remain an envied Spoil. 

Nature purveys for me; the fierceſt Beaſt 


Trac Veniſon yields, and every Flock a Fe ſt. Becauſe, 
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Chap. J. to eftabliſh (iuil Societies, 4.59 
Becauſe, in the Cities, the meaner People, ha- Man's real Neceſſities: which yet Civil Life 
ving no Income from Cattel or Land, are forced could very contentedly be without C1). 

(for a Livelihood ) upon improving divers Art: VII. Therefore the true and leading Cauſe, 
and Inventions. Which, likewiſe; are not a lit why the Fathers of Families would conſent to 
tle promoted by a Sort of Vanity, common o reſign up their Natural Liberty, and to form 
great Towns, of vying one with the other in a Common: wealth, was thereby to guard them- 
Dreſs and Finery, and thereby of running out ſelves againſt thoſe Injuries, which one Man 
into Extravagance ; for the Support of which was in Danger of ſuſtaining from another (2). 
more Trades are intended, than for the Relief of For, as nothing, next to Almighty God, can 


ks 


— — TErtEm——e 


— * * 
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(1) See our Author's Diſſertation De Statu Hominum Naturali, ſ. 6. w_ | 

(2) This is the Opinion of Mr. de la Bruyere (in his Caracteres at Chap: d Souverain & de la Republique, p. 319.) 
us the 27 ſays he, of the firſt Men, that was the Original and only Source of War; and that put them un- 
der the Neceſſity of ſubmitting to ſome Power that might ſettle and eſtabliſh their Rights and Pretenſions : For if 
* they would have been contented with their own, and not have invaded the Rights of their Neighbours, the World 


* would have enjoy'd an undiſturb'd Peace and Liberty*. Mr. Bayle (in his Nouvelles Lettres 4 1" occaſion de la Critique 


enerile du Calviniſme de Maimbourg, Lett. XVII. Seit. 2. adds to theſe ſome cloſer Reaſons. *'Tis worth the while 
to relate his Words. "Tis not to be ſuppos d, ſays be, that Mankind, at the beginning of Societics, had any great 

regard either to the ow or evil to come, They had no other Thoughts than to remedy the Miſchiefs they had 
© experienc'd, or which they look'd upon to be near at Hand. I cannot perſuade my delt. that Communities were 
fotm'd, becauſe Men foreſaw b eonfulting the Ideas of Reaſon, that a ſolitary Life would be no Honour either to 
their own Species, or to their — or to the World in general. Twas the preſent Satisfa#ion, and the approaching 
« Hope of living ſecurely, or elſe Force, that produced the firſt Commonwealths; without Men's having had in view 
* Laws, Trade, Arts, Sciences, the enlarging of States, and all the other things in which the Beauty of Hiſtory 
' conſiſts, = did not foreſee theſe 8 at the Beginning, and tho* they had foreſeen them by the Light of 
' an Underſtanding free from Paſſions, it would not have touch'd 'em in the leaſt. Mankind are tov cold and re- 
i miſs when they are ſpurr'd on by nothing but Reaſon ; and the Affairs of Human Societies would have been but in 
© a yery fad Condition, had Men been tempted to have liv'd together only upon this Conſideration ; that it 15 not rea- 
fable for a Creature proper for Society, to live in Solitude. As the nature and frame of our Conflitution is, tis only 
' by the means of Senſe that we muſt be wrought on and determin'd'%, We cannot in my Opinion, but approve of 
thele judicious Reflections: And that the original of States and Empires is partly to be attributed to Force, is what we 
my with great Probability conclude, from the manner in which the wey Scripture ſpeaks of N:mvrod the moſt ancient 
King, and the firſt Conqueror we have any account of. This Nimrod, ſays Moſes, = to be a mighty one in the 
Kath: He was a mighty Hunter before the Lord; wherefore it is ſaid, even as Nimrod the mighty Hunter before the 
Lord. And the beginning of his Kingdom was Babel, and Erech, and Accad, and Calneth, in the Land of Shinar, Gen. 


Bbrew ſignifies to rebel, and in Arabick to be o 8 Ferce, inſolent, as Mr. le Clerc has obſerv d. Tis probable, that 
ore this Off- ſpring of Cuſb, there was no Family but what liv'd in an entire independent State; ſo that the Mem- 
ben, of which it was compos d, were ſubd to no Body but to their Chief or Father of the Family. But when Nimrod, 
attemning paternal Authority, ſet himſelf up aga Sovereign over People, who either wanted Strength or Courage 
awough to oppoſe him, or elſe who choſe rather to ſubmit to his Power than expoſe themſelves to worle Inconvenien- 
des, by going to ſettle in ſome diſtant place ; then a ſort of Kingdom was form'd. And therefore our Author is too 
indeterminate, and too imperfe(t in his Notions, in maintaining that it was only the fear of being injur'd and inſulted 
that gave Birth to all Civi Societies, The very Cauſes of this fear, as Mr. Titius obſerves, (Obſervation DXLVII. Numb. 


al 14) were not in thoſe Days fo great, as neceſſarily to induce Men to form Political Governments, For why could they 
5 tot then have been able to have ſufficiently provided for their Quiet and Safety, by ſeveral of em joining together in 
W Trexies and Confederacies, for the defence of each other — ſuch as ſhould pretend to moleſt them in tlie Enjoy- 
= nent of what they had urchaſed by their Labour and In uſtry 7 Theſe Treaties and Alliances being founded on — 
f nutual Advantages of the Parties concern'd, each would have been induc'd to have obſerv'd em by his own proper 
6 lueteſt, as our Author ſays himſelf a little farther in the ninth Section. This is fo very true, that a long time ies 
Y, Wankind began to encreaſe and multiply, there were Nations, that for ſeveral Ages liv'd without Laws, without Ma- 
he titrates, or without any form of Government, See Gronovius's II. Note upon Grotius, Lib. I. Cap. I. $c&, I. Nay, 
* en to this Day there are ſeveral Examples of it to be found among the People of Africa and America. See la Con- 

tinuation des penſees diverſes of Mr. Bayle, Artie. CXVIII. Beſides, thoſe who refer the Riſe and Settlement of all 
ny Rates to one general and uniform Principle, ſuch as ſome ſuppoſe Fear to be, others the Neceſſities and Occaſions of Life, 
di- others ſome other Moti ves (See Lactantius Inft. Divin. Lib. VI. Cap. X. Numb. 13, &c. Edit. Cellar. and Tacitus Annal. 
Ice 


Lib. III. Cap. XXVI.) ſeem to ſuppoſe that in the firſt Ages of the World, ſeveral Fathers of Families met together, 
o conſult in v;hat manner they might moſt commodiouſly provide for their Security, or for their Neceſſities ; and 
at upon mature Deliberation, they agreed that it was abſolutely neceſſary for em to form among themſelves a Civil 
biet. Now this Notion is not agreeable either to Hiſtory, or to common Experience, which demonſtrate that all hu- 
of Wi nun lagitutions of Government had but ſmall Beginnings ; that they are at firſt very rude and defective, and that it is 
om by degrees, and in a long Series of time, that they arrive to any tolerable Perfection. But tho' one could find out, 
hs. the Monuments of Antiquity, ſome Footſteps of ſuch an Aſſembly ; it would be mighty difficult to ſuppoſe, that 
theſe Fathers of Families did immediately form an Idea of Civil Societies, and did foreſee and nicel weigh the Advan- 

=p tees and Inconveniences of it. This is a thing that requiresa long Experience, and it is ver volikely that the Plan 
of ſo beautiful a Building was deſign'd and finiſh'd all at one time ; ſince even now that it has a form d ſo many Ages 

4.8. , the generality of Mankind know nothing of its Uſe, its Structure, or its Beauties ; it being a Knowledge that even 
phat WR ferfors, who have had ſome Education, do not attain to but by Study and Experience, Our Author himſelf (in his 
ity! IntroduSion to the Hiſtory of the States of Europe, Cha .I.Se&.3.) agg 4 that the firſt Governments were very ſmall 
Per, very defeftive, and that the different parts of reiguty were not eftabliſh'd but by little and little, and one after 
ce of mother. In my Opinion, there is not Refſe ion enough made here upon the Simplicity of thoſe Times in which Civil 
„ es began; and it ſeems to me, that it is the poſture of Affairs at preſent that our Author had his Mind fix'd upon 

|. 5- much. The World not being as yet very full of People; and Senſuality or Luxury not . ct infinitely en- 
"eas d the Wants, or rather the Befives of Mankind; every one could eaſily get enough to ſatisfie himſelf, and nothing 

the moſt exceſſive and unruly Malice in the World, could induce a Man to take away his Neighbour's Goods by 

"Ice, Beſides, tho? Ignorance and Ruſticity are not, without Diſpute, the Parent of Virtue and Regularity, nor were 

Noſe of the Golden Ave, certainly, better than the People of the ſucceeding Ages (as Mr. Ie Clerc has ſhewn us in his 

Cute. Wa upon Heſiods Theogonie, v. 211.) yet ſince they were not in thoſe times Maſters of any great Cunning ; and the 
dale and Stratagems of War, together with thoſe deſtructive Inſtruments that make up what" is wanting in the 

wength of the Body, and render the Wickedneſs of Mankind more bold and enterpriſing, were not yet found out, 
vo difficult matter to ſecure themſelves againſt Inſults, eſpecially by ſeveral joining together in a defenſive Al- 

| be 

wſe, 


© 09 


ali 4 


1.8, 9, 10. The very Name of Nimrod oye give us to underſtand ſo much, ſince it is deriv'd from a Word which in 
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0 


be more beneficial to Man than Man himſelf; 
do nothing is able to work him greater Mil- 
chief; as Cicero ſhews at large in his ſecond 
Book of Offices, C. 5. Cc. Now Man being 
inſeſted with various Evils, has found out for 
each a proper Remedy. Sickneſs and Diſeaſe 
he prevents or removes by the Succours of 
Phylick ; Hunger, by tilling and manuring 
the Ground; againſt the Severities of Weather 
he is defended by Houſes, Cloaths and Fire ; 
and by Weapons or Stratagems, againſt the 


Fury of Wild Beaſts. But for redreſs of thoſe. 


Evils, which Men, at the Suggeſtion of de- 
praved Nature, delight to = upon each 
other, they had recourſe to themſelves, as the 
tureit Defence, by joining together in one 
Body, and erecting a Civil Society (a). And 
when they were once reduced to ſuch Order, 
45 to be ſecure from mutual Injury, they muſt, 
ol courſe, enjoy a greater Share of thoſe Bene- 
lits, which it was in their Power to confer upon 
each other (1). And this Account is ſeconded 
by thoſe who deduce the Original of Common- 
wealths from Fear, By which we are nor to 
underſtand the violent Diſorder of one in a 
Fright and Conſternation; but only a wary 


* ah * * — 


— — 


againſt che probable Grounds of Fear. Thu; 


Provifion againſt future Evils. Of which 
Ariſtophanes (b) rightly obſerves ; Hine 
out mere, Caution us! ih all things. And 
by chis Expoſition of the word Fear, we avoid 
all the Force of what is objected, that had 
Men been really afraid of each other, « 
would have been ſo far from uniting togeths 
in a Civil State, that they would not have x 
dured each other's Sight, but, One flying thi 
way and Another that, would thereby have te. 
maind in a perpetual Separation. As if þ,, 
implied in it nothing but Flight, and not alſo 
Diffidence, Suſpicion, and Caution. Nay, this i; 
one Propercy of being afraid, the providing 
going to ſleep we ſhut the Doors, for feat gf 
Thieves; when they are ſhut, our Apprehen. 
ſion is over. We go armed in a Journey fo 
fear of Robbers ; and, being well armed, fea 
no more. To which Purpoſe Thucydider (e) 
obſerves; that the Cuſtom of wearing Sword; 
which was generally receiv'd in the barbarou; 
Nations, continued likewiſe among ſome People 
of Greece, by the Neceſſity of ancient Times 
when, as yet, they had no Walls to defend 
them from Enemies abroad, and could not 


a m it 8 _ * * 


* 


liance. It will, perhaps, be objected, that if People had not in thoſe Days a great deal of Cunning in eatrying on a 
Attack, neither had they more in making a Defenee ; and that therefore things were ſo far upon an equal Foot, But to 
me it ſeems, that guenge ſpeaking, to find out new Ways and Methods of attacking, requires infinitely more Art 
and Ingenuity than to defend ones elf. There is ſuch an *. or ſuch a Stratagem, againſt which it is ey 
enough to be whey ; and which a Perſon that is but moderately prudent, will with the leaft Difficulty render the 
Deſign of uſeleſs and ineffectual, tho the Contrivance of it coſt a great deal of Labour; and tho' abundance of Cue 
and a particular RAE be requir'd to manage it. In the firſt Ages, a Ditch, a ſtrong Wall, ſome large Maſtiff 
were a Rampart and a Guard ſufficient for a Man's Security, If we do but conſider how long they were formerly in 
taking a Place, even after Battering-Rams and other Warlike Enpines, often pretty well contriv'd, that the Ancients 
made uſe of, were found out, tho* the Fortifications were but very indifferent: If we do but obſerve, that even now-1- 
days, fince the Invention of Artillery, the Beſieg'd have much the Advantage of the Beſiegers; I am certain ue 
ſhall be oblig'd to conclude, that in the Simplicity of the firſt Ages, an Attack muſt be, without Compariſon, 
more difficult than a Defence; and that therefore a Government had no ſuch preſſing Occaſions to unite the Forces of 
ſeyeral for their common Security. W hat we have to offet in this Matter is, That in proportion as Mankind encreas'd, 
Civil Societies were form'd by degrees for different Reaſons, more or leſs imperfect according to the Times, and ac- 
cording to the Abilities of the Founders, Mr. Titins (as above, Numb. 6.) conjettnres, and 'tis probable enough, that 
it was the Craftineſs of ſome ambitious Mind, ſupported by Force, that gave Mankind the firſt Plan of Governments; 
and what I have obſerv'd with reſpe& to Nimrod, ſeems to favour this Thought. Such a Body Politick being once 
form'd, ſeveral afterwards join'd themſelves to it upon different Motives, others form'd new ones upon the ſame No- 
del: When there were ſeveral of em inſtituted, thoſe who had hitherto liv'd in a natural Independency, fearing to 
be inſulted and oppreſs'd by theſe riſing States, reſolved alſo to form the like, and to chuſe themſelves a Chief. At 
firſt theſe petty Kings were little more than for the determining of Diſputes, and for the commanding of Armies. This 
appears by the Hiſtory of the Judges, and of the firſt Kings of the Hraelites, and by what Herodotus relates of De; 
King of the Medes, Lib. I. p. 26, 27. Ed. H. Steph. ſee alſo Heſiod Theogon. verſ. 85, &c. & Oper. & Dier. ver 5 
39. And therefore it is that there were ſometimes ſeveral Kings among one and the ſame People, as Mr. le Cer: 
not fail'd to remark and to prove from the Teſtimony of Homer, who mentions ſeveral Kings of the Pheacians, Odyls. 
Lib. S. verſ. 45, 41. He alſo quotes a fine Paſſage of Dionyſius Halicarnaſſeus, from whence it appears, that the Abuſe 
which Kings made of their Power, oblig'd People to <Ratliſh Ariſtocratical or Democratical Governments Kar «p14 
viy Þ anaod ming EN iBamuevero, &c. * At firſt all the Cities of Greece were govern'd by Kings, but not 4 
* bitrarily as barbarous Nations were, but according to the Laws and Cuſtoms of the — : fo that he was eſteem 
© as the beſt King, Who was the moſt juſt and the ſtricteſt Obſerver of the Laws, and who never de arted from 
the Cuſtoms of the Country. This is what Homer means, when he ſtyles Kings, Aden that do Fuſtice. The little 
Monarchies thus limited, ſubſiſted a long time upon that Foot, as among the Lacedemonians,; but ſome Kings begin- 
ning to abuſe their Power, and to govern by their Fancy, rather than according to the Laws ; the generality 0 the 
* Greeks would not endure it, and therefore aboliſh'd this form of Government. Antiq. Rom. Lib. V. Cap. 74. Ed. 
Oxon. 1 will here add a Paſſage out of [ſocrates, where this Orator having a deſign to Compliment the Athenians, 


ſays, that he will go back to the time, 37 2x jv #74 Snuexeariay, dr ixnagya; woun re, ANN ura gx lan 
Ts yon Toy BagHE4AHN. ug mig m9).215 Exanvida; & nä Sidbxey. When the Name of neither Democracy nor Ariſtocracy was 
in Being; but Monarch was the only Government both among barbarous Nations, and among all the States of Gret®. 
Panathenaic, p. 443, 444. Ed. Pariſ. min, See alſo the Commentators on the beginning of Fuſtin's Univerſal Hi 
ry ; and what is farther, in Chap. V. Sect. 4. of this Book; Mr. Locke has — treated of the Origine of 
cieties in his ſecond Treatiſe of Civil Government, Chap. 7, &c. Mr. Barbeyrac's firſt Note upon this Section, p. 218, 
210. 220, 221. : 

(a) The Perſians took the true way of demonſtrating this; who had a Cuſtom, upon the Death of their 5 0 
live the five enſuing Days without any Law ; to the end, That finding, by Experience, the miſerable Effetts of wy 
ch), the Slaughter, the Rapine, and if there be any thing worſe, that accompanied 72 a Condition, they might be engage 
in a firmer Aileniance to their Sovereign for the future, Sext. Empir. adv, Mathem. J. 2. p. 70. Ed. Genev. To the ſame 
purpole my be applied ſome of the Reaſons, which according to the Account of Herodotus, B. 1. induc'd the Med, 
living before in in enendent Villages, to inveſt Detox with the regal Authority over them. (1) The R emainder o 
this Seifticons tiken from our Anthor's Abridg, de Offic, Hom, & Civ. I. 2. c. 5. 51 (6) In Avibns, p- $35 
Lug. Eat. (c) L. 1. | 1 
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louſies 


| Him : but adviſed them, Not to open their 
a, they were Wiſe, to any King for the fu- 


al Dignity. 4 
eccafioned the firſt Murther in the World; 
when Caiw was enraged, that his Brother's 


_toeftablſh 


(vil Societies. 


her without ſome Fears and Jea- 
— "Clone. Remarkable likewiſe is that 
ch of Pyrrbus to the Athenians, recorded by 


n his Life; when being permitted to 
3 City, and offer Sacrifice to Miner va, 


. rning thence, He ſaid, That for 
bs we He 2 a grateful Senſe of their 
Kindneſs and the Confidence they repoſed in 


ivil Communities, even in the times of 


cofoundeſt Peace, do yet fortify their Towns 
uard their Frontiers with Troo and fill 
their Granaries with Warlike Stores; all 
which would be an unneceſſary Expence, did 
noe they apprehend ſome Danger from their 


bours : of whom, after cheſe Precautions, 


they are no longer afraid. So that tis the Na- 
ira] Effect of Fear, to find out Remedies againſt 
ſelf, And, in like manner, becauſe Men were 
afraid of each other, chey ſupplied each other 
ich Relief, by joining in a Civil State. Of 
the Force and 
ſeem to have a deep Senſe, who affirm, that, 


cacy of which, thoſe Authors 


Caſe there were no Courts of Fuſtice in the World 
would deſtroy and devour each other (a). And 


indeed, chat Men have abundant reaſon to ap- 
** and fence againſt mutual Danger, we 
7 


e, in another place (509 (1), fully made out: 


Vhich is no leſs true for what Hornius objects, 


ut the Fathers of Families, for many Ages, lived 
uber on Terms of Equality; without the fear of any 
} pretended Iftuaſion on their Rights: and that 


labition was but of late Growth amongſs Mem ; 
=] in afier 3 of Common wealthy, 
Pf 


thes giving occaſion to the Diſt inct ions of Honour 
- if 2 bog rented h which 


Offering ſhould find more cance with 
God than his own (2)! Beſides, Ambition is but 
one Root of thoſe Evils, which ſpring, in like 
nanner, from Perverſeneſs of "Temper, 
Cmperition of Deſires. Of which, even in 
boſe plain and primitive Ages, the former 
produced that ſavage and brutiſh Fierceneſs A 
he Race of the Giants; the latter occaſionet 
iſe and Diſſention berwixe the neateſt Rela- 
tons (e). In the Breaſts of Kings, Ambition 
(is true) reigns with greater Violence, 
tanſpores them to Actions more bloody and 
quel: yet we may trace ſome Footſteps of 
de fame Paſſion in Shepherds and Ruſticks. 
trnis (4) proceeds to obſerve, That, in thoſe 
ey times, to provoke otbers with Words or Blows, 
vuld bave proclaim'd @ Man's Folly as well as his 
Malice: becauſe, this would haue given 4 Right to the 
ban thus provoked, to take the firſt er of 
Ulla bin, Again, there could be no Hopes of Booty 
mongft People as yet unacquainted with Wealth , 
"ne poſſeſing no other Stores but thoſe of Fruits, Joy 
Which was to be had in other places, with little 
uns and no Danger. As if the Proſpect but of 
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moderace Gains were not, With bad. Men, 
Temptation enough to do wickedly ! Or as it 
Thefts and Robberies were not as common of 
Old, as they are at this Day, amongſt People 
living wholly on Graſing and Tillage ! Not to 
ſay, chat the Occaſion of founding Common- 
wealths was not ** to protect Men from 
Jobberies, but alſo from any Injuries, which 
y might be capable of offering or receiving, 
What he afterwards affirms is very true; That, 
Let the Suſpicions of Another miſchievous Deſign be 
never 7 well grounded, this will not Juſtify an At- 
temps upon bim, by way of Prevention. And that 
Right and Power of All over All, with which 
Mr. Hobbes inveſts Mankind in bis State of Na- 
ture, ought to be extended no farther than right 
Reaſon allows of ; amounting oaly to this Senſe, 


that Man, in a State of Natural Liberty, has a 


Right ro employ againſt all Perſons, all ſuch 
means for his Prefervacion, as Reaſon judges ne- 
ceſlary for him to uſe, and dangerous to let a- 
lone. Wherefore to carry our Caution farthet 
than right Reaſon ſhall preſcribe, is, doubtleſs, 
a Breach of the Law of Nature, So that he, 
who on any uncertain Fears, kills the Perſon he 
is afraid of, when he might, as conveniently, 
have eſcaped from him, muſt be adjudged guilty 
by the faid Law, Whence they appear to be 
certainly in the wrong, who imagine that this 
Principle juſtifies Rapines and Robberies, üpon 
ſuch as are not open and - profeſs'd Enemies. 
For Robbety and Rapine plainly denoce ſuch 
Means, as ſound Reaſon can never judge neceſ- 
ſary to a Man's Preſervation, but ſuch as are 
rather made uſe of to ſerve the Ends of Ava- 
rice and Cruelty : it being never alledg d. in 
| Plea for Robbers, that they ſpoil Men of their 
Goods, in their own Defence. That other Ex- 
preſſion ſeems very ridiculous ; Suppoſing Hatred 
and Diffidence to haue reign'd never ſo much amongſt 
Men; yet this could never be ſaid to have happened 
purely for the ſake of Commuoti-wealths : for Men did 
not therefore hate or diſtruſt one another, pur- 
poſely that they might conſtitute a Civil State; 
but they therefore conſtituted a Civil State, be- 
cauſe they diftrufted or hated one another. And 
tho' we ſhould allow as fully as can be deſired 
that while the Hatred of one Perſon extended 
only to ſome few, who were diſagreeable to 
him, he might, at the ſame time, love and fa - 
vour all others, or, at leaſt, not be enraged a- 
inſt them; yet if each Man had bur his ſingle 
oe, this alone were enough to fill the World 
with Hatred and Diſſention. Tis therefore a 
vain Attempt to aſcribe the Original of Com- 
munities, to The Actidemts of Neighbourhood and 
the Natural Incvteaſe ja Mankind Generation: 
This laſt, indeed, affords a conſtant Supply, 
whence Civil Bodies are ſtock' d and maincain'd : 
in like manner, the former might perhaps give 
Occaſion for Neighbours to join themſelves co 
the ſame Community, rather chan to divide. 
But the Cauſe which firſt moved Men to eſta- 


is) Comp, Hobbes de Cive, I. 1. ſ. 2. 
1475 IV. 4, Ce. 

. Theocrit, [dyll, 5. & 8. 
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(b) B. 2. c. 2. ſ. 6, 13, 
(e) Sec Genef. XIII. j. XXVI. 15, 20, 21. 


0 4 1 4 — 
* a * 1 


(1) v. Grer. I. 1. c. 4. ſ. 4. n. 2. | 
) (4) Vid. Virg. Ecleg. 3. v. 25, E. 
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4.60 Of the Cauſes and Motrves inducing Men 


Book VII 


— 


be more beneficial to Man than Man himſelf; 
do nothing is able to work him greater Mil- 
chief; as Cicero ſhews at large in his ſecond 
Book of Offices, C. 5. G. Now Man being 
inſeſted with various Evils, has found out for 
each a proper Remedy. Sickneſs and Diſeaſe 
he prevents or removes by the Succours of 
Phytick ; Hunger, by tilling and manuring 
the Ground ; againſt the Severities of Weather 


he is defended by Houſes, Cloaths and Fire; 


and by Weapons or Stratagems, againſt the 
Fury of Wild Beaſts, But for redreſs of thoſe 
Evils, which Men, at the Suggeſtion of de- 
praved Nature, delight to — upon each 
other, they had recourſe to themſelves, as the 
tureit Defence, by joining together in one 
Body, and erecting a Civil Society (a). And 
when they were once reduced to ſuch Order, 
45 to be ſecure from mutual Injury, they muſt, 
ol courſe, enjoy a greater Share of thoſe Bene- 
{irs, which it was in their Power to confer upon 
each other (1). And this Account is ſeconded 
by thoſe who deduce the Original of Common- 
wealths from Fear. By which we are nor to 
underſtand the violent Diſorder of one in a 
Fright and Conſternation; but only a wary 
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Proviſion againſt future Evils. Of which 
Ariſtophanes (b) rightly obſerves; n wel 
out meyTe, Caution 2 . all things. And 
by this Expoſition of the word Fear, we avoid 
all the Force of what is objected, that, had 
Men been really afraid of each other, the 
would have been ſo far from uniting togeths 
in a Civil State, that they would not have — 
dured each other's Sight, but, One flying thi 
way and Another that, would thereby have te. 
main'd in a perpetual Separation. As if Fi, 
implied in it nothing but Higbt, and not alſo 
Diffidence, Suſpicion, and Caution. Nay, this i; 
one Property of being afraid, the providin 
againſt the probable Grounds of Fear. Thu; 
going to ſleep we ſhur the Doors, for fear of 
Thieves; when they are ſhut, our Apprehen. 
ſion is over. We go armed in a Journey fo 
fear of Robbers ; and, being well armed, fea 
no more. To which Purpoſe Thucydides (e) 
obſerves, that the Cuſtom of wearing Sword; 
which was generally receiv'd in the barbaroy; 
Nations, continued likewiſe among ſome People 
of Greece, by the Neceſſity of ancient Time; 
when, as yet, they had no Walls to defend 
them from Enemies abroad, and could not 


3 


liance. It will, perhaps, be objected, that if People had not in thoſe Days a great deal of Cunning in carrying on ah 
Attack, neither had they more in making a Defenee ; and that therefore things were ſo far upon an equal Foot. But to 
me it ſeems, that 3 ſpeaking, to find out new Ways and Methods of attacking, requires inf 

en 


and Ingenuity than to de 


Deſign of ule 


ones felt. There is ſuch an Inſtrument, or ſuch a Stratagem, againſt which it is ey 
enough to be provided ; and which a Perſon that is but moderately prudent, will with the lea Difficulty render the 

[<> and ine ffectual, tho* the Contrivance of it coſt a great deal of Labour; and tho' abundance of Cute 
and a particular Dexterity be requir'd to manage it. In the firſt Ages, a Ditch, a ſtrong Wall, ſome large Maſtiff-Dogs 
were a Rampart and a Guard ſufficient for a Man's Security, If we do but conſider how long they were formerly in 
taking a Place, even after Battering-Rams and other Warlike Enpines, often pretty well contriv'd, that the Ancients 
made uſe of, were found out, tho* the Fortifications were but very indifferent: If we do but obſerve, that even now-1- 
days, fince the Invention of Artillery, the Beſieg'd have much the Advantage of the Beſiegers; I am certain we 
ſhall be oblig'd to conclude, that in the Simplicity of the firſt Ages, an Attack muſt be, without Compariſon, 
more difficult than a Defence ; and that therefore a Government had no ſuch preſſing Occaſions to unite the Forces of 
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ſeyeral for their common Security. What we have to offet in this Matter is, That in proportion as Mankind encreas'd, 
Civil Societies were form'd by degrees for different Reaſons, more or leſs imperfect according to the Times, and ac- 
t cording to the Abilities of the Founders, Mr. Titins (as above, Numb. 6.) con jectures, and 'tis probable enough, that 
it was the Craftineſs of ſome ambitious Mind, ſupported by Force, that gave Mankind the firſt Plan of Governments; 
and what I have obſerv'd with reſpe& to Nimrod, ſeems to favour this Thought. Such a Body Politick being once 
| form'd, ſeveral afterwards join'd themſelves to it upon different Motives, others form'd new ones upon the ſame Mo- Cmpetit 
\ del: When there were ſeveral of em inſtituted, thoſe who had hitherto liv'd in a natural Independency, fearing to h Fl 
1 be inſulted and oppreſs d by theſe riſin States, reſolved alſo to form the like, and to chuſe themſelves a Chief. At ole pl: 
t firſt theſe petty Kings were little more than for thedetermining of Diſputes, and for the com anding of Armies. This produced 
' appears by the Hiſtory of the Judges, and of the firſt Kings of the [/ſraelites, and by what Herodotus relates of Do 
King of the Medes, Lib. I. p. 26, 27. Ed. H, Steph. ſee alſo Heſiod Theogon. verl. 5. Sc. & Oper. & Dier, vetl 2 
30. And therefore it is that there were ſometimes ſeyeral Kings among one and the ſame People, as Mr. le Clerc has 
4 not fail'd to remark and to prove from the Teſtimony of Homer, who mentions ſeveral Kings of the Pheacians, Odyls. 
| Lib. S. verſ. 45, 41. He alſo quotes a fine Paſſage of Dionyſius Halicarnaſſeus, from whence it appears, that the Abuſe 
; which Kings made of their Power, oblig'd People to eſtabliſh Ariſtocratical or Democratical Governments Kar «f 
1 uy Þ enaod mon Eards amnevere, &. At firſt all the Cities of Greece were govern'd by Kings, but not 4, 
| * bitrarily as barbarous Nations were, but according to the Laws and Cuſtoms of the ee ſo that he was eſteem 
| © as the beſt King, who was rhe moſt juſt and the ftrifteſt Obſerver of the Laws, and who never departed from 
| * the Cuſtoms of the Country. This is what Homer means, when he ſtyles Kings, Men that do Fuſtice. The little 
* Monarchics thus limited, ſubſiſted a long time upon that Foot, as among the Lacedemonians \, but ſome Kings begin- 
} 


* ning to abuſe their Power, and to govern by their Fancy, rather than according to the Laws ; the generality of the 
\\ * Greeks would not endure it, and therefore aboliſh'd this form of Government. Antiq. Rom. Lib. V. Cap. 74. Ed. 
Oxon. 1 will here add a Paſſage out of {ſecrates, where this Orator having a deſign to Compliment the Athenians, 


ſays, that he will go back to the time, 37" 2x iy 774 Snuexcarian, Jr SHUI vet Toy bv, AN Hera Lt 6 
i yn Tor Bagfdgay, gt ms 70215 Enanvida; dmons Aαναν . When the Name of neither Democracy nor Ariſtocracy u 
in Being; but /fonarchy was the only Government both among barbarous Nations, and among all the States of Greece, 
Panathenaic, p. 443, 444. Id. Parif. min. See alſo the Commentators on the beginning of Fuſtin's Univerſal Hiſta- 
ry ; and what is farther, in Chap. V. Sect. 4. of this Book; Mr. Locke has likewiſe treated of the Origine of Civil K- 
cieties in his ſecond Treatiſe of Civil Government, Chap. 7, Sc. Mr. Barbeyrac's 6-6 data upon this Section, p. 218, 
210. 220, 221. 
(a) The Perſians took the true way of demonſtrating this; who had a Cuſtom, upon the Death of their Kiok, to 
live the five enſuing Days without any Law; to the end, That finding, by Experience, the miſerable Effetts of u. 
ct, the Sloughter, the Rapine. and if there be any thing worſe, that accompanied ſuch a Condition, they might be engace 
in a firmer Ailegiance to their Sovereign for the future, Sext. Empir. adv. NMathem. J. 2. p. 70. Ed. Genev. To the ſame 
purpoſe mey be applied ſome of rhe Reaſons, which according to the Account of Herodotus, B. 1. induc'd the Nied, 
living before in independent Villages, to inveſt Deiox with the regal Authority oyer them. (1) The Remainder ot 
this S-:ticas then from our Author's Abridg, de Offic. Hom, & Civ. I. 2. c. 5. ſ. 7. (60 In Avibus, P. 535 
; Lug. Lat. (c) L. 1. WE 
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ther without ſome Fears and Jea- 
"1 1 2 Home Remarkable likewiſe is that 
: 3 ech of Pyrrbus to the Athenians, recorded by 
3 in his Life; when being permitted to 
Kater the City, and offer Sacrifice to Minervs, 
1 a his returning thence, He ſaid, © That for 
s part, He retain d a grateful Senſe of their 
Kindneſs and the Confidence they repoſed in 
„ Him; but adviſed them, Nor to open their 
F they were Wiſe, to any King for the fu- 
K* Communities, even in the times of 
Towns 


ates, 


vrofoundeſt Peace, do yet fortify their 


heir Frontiers with Troo and fill 
bo Geanaries with Warlike Stores ; all 
which would be an unneceſſary Expence, did 
not they apprehend ſome Danger from their 
Neighbours : of whom, after cheſe Precautions, 
hey areno longer afraid. So that tis the Na- 
Lural Effect of Fear, to find out Remedies againſt 
(elf, And, in like manner, becauſe Men were 
afraid of each other, they ſupplied each other 
wich Relief, by joining in a Civil State. Of 
he Force and Efficacy of which, thoſe Authors 
em to have a deep Senſe, who affirm, that, 
Caſe there were no Courts Juſtice in the World 

would deſtroy and devour each other (a). And 
indeed, chat Men have abundant reaſon to ap- 
cchend and fence againſt mutual Danger, we 
. in another place (5) (1), fully made out: 
Which is no leſs true for what Hornius objects, 
Dar the Fathers # Families, for many Ages, lived 
gether on Terms of Equality; without the fear of any 
kb pretended Ifvaſion on their Rights: and that 
tniition was but of late Growth Mem ; 


moderate Gains were not, with bad Men, 

emptation enough to do wickedly ! Or as if 
Thefts and Robberies were not as common of 
Old, as they are at this Day, amongſt People 
living wholly on Grafing and Tillage ! Not to 
ſay, chat the Occaſion of founding Common- 
wealths was not only to protect Men from 


Jobberies, but alſo from any Injuries, which 


they might be capable of offering or receiving. 
What he afrerwards affirms is very true; Thar, 
Let the Suſpicions of Another's miſchievous Deſign be 
never ſo well grounded, this will not juſtify an At- 
temps bim, by way of Prevention. And that 
Right and Power of All over All, with which 
Mr. Hobbes inveſts Mankind in bis State of Na- 
ture, ought to be extended no farther than right 
Reaſon allows of; amounting only to this Senſe, 
that Man, in a State of Natural Liberty, has a 
Right ro employ againſt all Perſons, all ſuch 
means for his Preſervation, as Reaſon judges ne- 
ceſſary for him to uſe, and dangerous to let a- 
lone. Wherefore to carry our Caution farthec 
than right Reaſon ſhall preſcribe, is, doubtleſs, 
a Breach of the Law of Nature, So that he, 
who on any uncertain Fears, kills the Perſon he 
is afraid of, when he might, as conveniently, 
have eſcaped from him, muſt be adjudged guilty 
by the ſaid Law, Whence they appear to be 
certainly in the wrong, who imagine that this 
Principle juſtifies Rapines and Robberies, upori 
ſuch as are not open and profeſs'd Enemies. 
For Robbety and Rapine plainly denote ſuch 
Means, as ſound Reaſon can never judge neceſ- 
ſary to a Man's Preſervation , but ſuch as are 


ming in afier the Inſtitution of Common-weolkths, 
Wn! then giving occaſion to the Diſt inctions of Honour 
al Dignity. As if it were not Ambition which 
eccafioned the firſt Murther in the World; 
when Cain was enraged, that his Brother's 
Offering ſhould find more Acceptance with 
God than his own (2)! Beſides, Ambition is but 
one Root of thoſe Evils, which ſpring, in like 
nanner, from Perverſeneſs of Temper, 
Cmperition of Deſires. Of which, even in 
toſe plain and primitive Ages, the former 
produced that ſavage and brutiſh Fierceneſs 

the Race of the Giants; the latter occaſione. 
iſe and Diſſention berwixe the neateſt Rela- 


rather made uſe of to ſerve the Ends of Ava- 
rice and Cruelty : it being never alledg d. in 
Plea for Robbers, that they ſpoil Men of their 
Goods, in their own Defence. That other Ex- 
preſſion feems very ridiculous ; Suppoſing Hatred 
and Diffidence to have reign'd never ſo much amongſt 
Men; yet this could never be ſaid to have bappened 
purely for the ſake of Commoti-wealths : for Men did 
not therefore hate or diſtruſt one another, pur- 
poſely that they might conſtitute a Civil State; 
but they therefore conſtituted à Civil State, be- 
cauſe they diftruſted or hated one another. And 
tho' we ſhould allow as fully as can be deſired 

that while the Hatred of one Perſon extended 


a dans (e). In the Breaſts of Kings, Ambition only to ſome few, who were diſagreeable to 
ke is true) reigns with greater Violence, him, he might, at the ſame time, love and fa- 
4 Waaſpores them to Actions more bloody and vour all others, or, at leaſt, not be enraged a- 
Jan: yer we may trace ſome Footſteps of our them ; yet if each Man had bur his ſingle 
nde fame Paſſion in Shepherds and Ruſticks. Foe, this alone were enough to fill the World 


tris (4) proceeds to obſerve, That, in thoſe 
trly times, to provoke others with Words or Blows, 
vnd bave proclaim'd a Man's Folly as well as his 
Malice: becauſe, this would have given a Right to the 
Party thus provoked, to take the firſt Opportunity of 
Ming bim, Again, there could be no Hopes of Booty 
imongſt People as yet unacquainted with Wealth , 
ng Poſſeſſing no other Stores but thoſe of Fruits, plenty 
\ which was to be had in other places, with little 
Mains and 10 Danger. As if the Proſpect but of 


with Hatred and Diſſention. *Tis therefore a 
vain Attempt to aſcribe the Original of Com- 
munities, to The Accident: of Neighbourhood and 
the Natural Incyeaſe 1 Mankind by Generation: 
This laſt, indeed, affords a conſtant Supply, 
whence Civil Bodies are ſtock' d and maintain d: 
in like manner, the former might perhaps give 
Occaſion for Neighbours to join themſelves to 
the ſame Community, rather than to divide. 
But the Cauſe which firſt moved Men to eſta- 
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bliſh Societies, is, by no means, deducible from 
theſe Grounds. 

VIII. Nor has any One reaſon to imagine, 
that a bare Reverence of the Law of Nature, 
which prohibits indifferently all forts of In- 
juries, could ever have been able to ſecure the 
whole Body of Mankind, (as conſider'd in a 
State of Natural Independency,) from mutual 
Prejudice. Some there are (it muſt be con- 
teſs'd,) with whom Honour, Juſtice, Faith and 
Innocence are ſo much in eſteem, that they 
would not violate theſe Rules, tho ſure of Im- 
punity. Many alſo may be well repreſented by 
that Character which we find in Ariſtotle (a); 
Who Ae Injury upon a Principle of Fear; 
(it being diſſicult to wrong others, without being like- 
wile wrong d by others:) and who are therefore unwil- 
ling either to do Wrong or to receive it (1). Now, 
were all Men of this 'Temper, the Eſtabliſh- 
ment of Civil Communities might not appear ſo 
very neceſſary a Work. But, on the contrary, 
what Numbers are there, who make light of 
breaking through the moſt ſacred Ties of Duty, 
whenever invited to jnjure Others by the Proſpect 
of ſome Gain to themſelves, and the Hopes of 
eſcaping, by Force or Fraud, from the Hands 
of the injured Parties ? Not to diſtruſt ſuch Men 
as theſe, would be Voluntarily to expoſe our 
ſelves to their Wickedneſs and Inſolence. Pa- 
rum tuta per ſe ipſa probitas eſt, ſays Salluſt (5). 
.Unguarded Honeſty is but an undefenſible Hold. But 
as it is the part of Prudence, to keep a watchful 
Eye on bad Men, and to make an early Provi- 
ſon againſt their Attempts ; ſo is that Aﬀertion 
of Mr. Hobbes (c) unreaſonably harſh, wherein 
he affirms, That the Hope of any Man's Seourity and 
"Preſervation conſiſts in his being able, 'by his 'own 
Strength and Cunning,” either openly or ſecretly, to be 
before: band with his Neighbour in Miſchief. Indeed 
the Generality of Men are ſo far corrupted, 
that whereſoever there is Appearance of greater 


deed there is much greater Security of having 
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ing, till then, many better, ways E pecſon 
FOMmponng Matters  amicably, Wi a n tied wi 
Pravity of Nature and Diſpoſition, which is cor hic 
mon to the whole Race 'of Men, and wht. found | 
therefore admits of various Degrees,” we ahnt from | 
on the account of it alone, conclude a M Acbitr⸗ 
an open and profeſsd Enemy. Tis bunt Comm 
therefore, that as to the Diſcharge of Natur lige th. 
Duties from Others to me, I cannot have it nh ore, !! 
a State of Nature, fo well ſecured, as unde; &. will ae 
vil Government : yet neither is it left in (yn, the bar 
ſerable an Uncertainty, as that hereby 1 mu the Ol 
be obliged, or may be ermitted, to treat F beſt af 
Men in a hoſtile Manner. For, while Tfind on the 
own Strength to be equal ot ſuperior td alot BY tis in 
Man's, and while that Man, by Word or Der weatz ! 
teſtifies a Deſire of living peaceably with e diouſne 
and by real Proofs confirms the Truth and d. not reſi 
cerity of that Deſire ; What reaſon hate were“ 
accoung him my Enemy? Or, How can the ws BN 199d 
Suſpicton, that all this Friendſhip is but Con. bears f 
terfeit; or, that, in time, he may come to d. when t 
ter his Mind, give me Authority to afſault al Lite, 
by way of Prevention? And the Truth of dh ſhip of 
will appear more evidently if we lock up lently C 
the Practice of entire and indepeatcts States and ſeeking 
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Governments, which are, with regard to erk 
other, in a State of Nature. Here all Mens 
gree in judging it a Crime for one Nation, by 

ecret Stratagem or open Force, to Attack nd 
ther, (as yet not known by any Exchange d 
good or bad Offices, nor engaged in Friendſhi 
and Alliance by Covenant or overt Act,) ol 
becauſe there is no common Power preſiding? 
ver both, by which the other State, if acreup 
ing any injurious Deſigrs, might be reſttain! 
and puniſh'd. Which clearly proves again 
Mr. Hobbes (3), that the Law of Nature in not il 
together dumb even in a State of Nature : tho it 
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this Law obey'd, under Civil Government 


Advantage from the Tranſgreſſion of Laws, than where the Power of the Magiſtrate is at hand nice 
from the Obſervation of them, they make no to compel thoſe who are wanting in returns 0 
Scruple to tranſgreſs them: According to that Kindneſs and Peace. But; notwichftandirlg Undon 
of Plato (d); Whoever conceives it in bis Power to this, thus much Prudence ſuggeſts to us, that vil x 
do unjuſtly, readily | does fo : each Perſon concluding ſhould not only provide,” by a timely” Del nc 1 A 
Tajuſbice to make much more for his private Intereſt, -againſt the open and profeſsd Malice ot Wide w of 
than Fuſtice could do. Net to reproach all Man- Men; but that we ſhould'fikewiſe eſteem ti ure 
kind with this perverſe Diſpoſition, is carrying Goodneſs of others, not infaflible and immuty Cale of 
the Point and the Cenſure too far. Nay, by the ble. And, to anſwer all*theſs Ends, no ſud Places | 
Conteflion of Mr. Hobbes himſelf (2), ſome univerſal Safe-guard, as Civil Society, could"V cenge! 
modeſt Natures there are in the World, that do invented or conceiv UG . 0 
not aſſume to themſelves more than they leave - TX. Moreover, altho' the Law of Nature d I pure 
to others; always having their Eye on that rect us, in caſe any Diffefence ariſe, to 100 Julgme 
Rule, To do as they would be done by. How any it amicably amongſt” our ſelves, or refer i ( c beta 
one, upon Pretence of providing for his own the Arbitration of Others; yet neither "thi 8 igno 
Security, could ruſh upon the Oppreſſion and would the common Peace be ſufficiently fecurelMI atio 
Ruine of ſuch innocent and excellent Perſons, For with the fame Eafe, that we diſpenſed win — _ 
1 mult, for my part, own my ſelf at a loſs ro our ſelves, in breaking the other Natural Rules 
undcritand. - Nor can it ever be, that right Rea- we might alſo ſlight this of appealing to Ard; Fin 
lon ſnshd warrant my going to kill or oppreſs trators, and fo have immediats recourſe e © the far 
another, of, whoſe Deligns.tco do me hurt I have Arms. Beſides, "ſuppoſing two Men, hat bl © the dit 
not had very particular Indications: there be- Conſent, referr'd their Differences to a dir g. 
— I FFT 8 —_ (e) Cl 
4) Ad Nicomach. 1. 4, c. 3. p. 46 C. Ed. Parif. ge is oſs” reſpeRinoonly © 5 
e Our Vr * s'd himſelf more to the A = Nova Ke. [FI ee 4 5 * 
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Perſon ; yet were either of the Parties diſſatiſ- 
tied with the Deciſion, it were no hard Matter 
for him to renounce and reject it; in caſe he 
ſound his own Strength ſufficient to ſhelter him 
om Human Puniſhment : eſpecially ſince the 
Arbitrator is not endued with any Authority and 
Command, by Virtue of which, he might ob- 
lige the Parties to {tand to his Sentence. There- 
fore, in a State of Natural Liberty, Prudence 
will adviſe us, that we rely not roo much on 
the bare Faith of others; but that we believe 
the Obſervation of all Compacts to be then 
beſt aſcertain'd, when either they are grounded 
on the mutual Advantage of the Parties, or when 
tis in our Power to force thoſe with whom we 
treat, to be juſt and honeſt. But where Perti 
diouſneſs is encouraged by Hopes of Profit, and 
not reſtrain d by Fear of Puniſhment, there it 
were Madneſs to think, that bare Covenants 
ſhould be able to warrant our Safety. This ap- 
pears from the Practice of all Nations; who 
when they break off their Alliance with one 
State, ſtrengthen themſelves wich the Friend- 
ſhip of another: by which Act they do not pre- 
eddy Condemn themſelves of Treachery,in thus 
ſeeking for Protection to the Faith of Others; 
but, in as much as Communities are chiefly 
puided by Intereſt, in fixing their Alliances, they 
do but ſubſtitute an advantageous League in the 
room of one which was either unprofitable or 
dangerous. And 'tis under theſe Reſtrictions 
and Mitigations only, that we can any ways 
aimit of Mr. Hobbes's (a) Poſition, that Covenants 
funded upon mutual Faith, in a State of Nature, are 
malid. For tho' it be plauſibly enough ſaid by 
ly (6 ), that All Men are ambitious of being cre- 
lud; and that, to repoſe Faith in them, is, with 
mf Men, a Tye upon their Fidelity; yet 'tis the 
ſaker Courſe, in a State of Nature, to think upon 
tat vulgar Saying z 
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Undone by Truſt; and by Diſtruſt preſerv d. 


X. Again, there is another reaſon why the 
law of Nature cannot be able, of it ſelf, to 
enlure the Peace of Mankind. For this is the 
Caſe ol Natural Liberty, that each Man, as he 
places his Defence and Safety in his own proper 
ctrength, fo as to the means of obtaining that 
Tad, and the whole Management of his Actions, 
tz purely conſults and follows his own private 
judgment. And what a wide Difference there 
b between Men in this reſpect, no one can be 
9 ignorant, as not to have made part of his Ob- 
ewation (1). Few there are of ſo happy and 


— .. 


noble a Temper, as to have, at the lame time, 
that piercing Sagacity, which may difcern what 
is for che laſting Advantage of all Men in gene- 
ral, and of each in particular; and that Strength 
and Firmneſs of Soul, which may conſtantly 
purſue what has been prudently foreſeen. The 
greater Number are, on account of ci:cir Natu- 
ral Dulneſs, impoſed upon by groſs Error, in 
the likeneſs of Reaſon. Others are hurried by 
the Violence of their Paſſions, whereloever the 
Gratifications of Luſt, or the falſe Appearance 
of Advantage ſhall draw them. Now in t6 end— 
leſs a Diverſity of Opinions and Detices, What 
Hopes can there be of Peace and Agreement: 
whilſt every Fool is as ſtrongly conceired of his 
own way, as the Wiſeſt Man is convinced of 
his ; and the former will no more ſubmit to the 
latter, than the latter wiil condeſcend to be in- 
{truſted by the former? Since therefore Reaſon 
alone, according to the Tenour which we find 
it to hold in particular Perſons, is inſufficient 
to compole theſe Differences in Judgment; other 
Means are to be uſed, by which an agreeable U- 
nion and Harmony of Mind may, in ſome De- 
gree, be obtain'd (2). 

XI. In fine; altho' it be evident to all Men, 
that by breaking the Law of Nature, they ex- 
ceedingly obſtruct their own Happineſs (the 
Promotion of which depends on the Afliſtance 
of Others,') and bring many grievous Evils and 
Dangers on themſelves ; tho' Nature has like- 
wiſe imprinted it on the Minds and Conſciences 
of Men, that ſuch as act contrary to her De- 
crees, by light invading and harming their 
Neighbours, ſhall not, in che laſt Event, go un- 
puniſh'd (e): laſtly, cho' the Benefits that would 
redound to them, from their obſerving Natural 
Precepts, and the Evils which they incur by 
tranſgreſſing them, are a manifeſt Argument, 
that it is better for Men to live kindly and ſocia- 
bly than otherwiſe : yet would not all this be 
enough to procure the ſettled Peace of Man- 
kind. And that, becauſe the Multitude act 
not by rational Motives, but by wild Impulſe, 
miſtaking Paſſion for Reaſon; chiefly thro' 
the Fault of Cuſtom or Education, which 
ſtifle and ſuppreſs the Force of inward Re- 
flection. As alſo, becauſe the greateſt Part of 
Mankind are wholly intent upon the preſent, 
without any Care or Thought of the future ; 
and are commonly moved by theſe Objects, 
which thruſt themſelves upon their Senſes, 
while thoſe of a higher and nobler Nature are 
too Refined for their Affections, and too Re- 
mote for their Deſires. Whence it comes to 
pals, that the dread of Human Puniſhment, is, 
with coo many, more prevalent than that of 
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Fxtruite immanes ſeopulos, attollite turres, 
ge vos fluviis, vaſtas oponite ſylvas ;, 
o dabitis murum ſceler; nm 
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(1) Mr. Bruyere in his Character of Man, has this, 


Man ask why the whole World does not make one ſingle Nation, nor ſpeak the ſame Language, nor live under 

ame Laws, nor agree in the ſame Uſagesand Worſhip, I anſwer, that, conſidering the variety of Mens Humours, 

erence of their Tafts, and the contrariety of their Judgments, tis ſtrange that even ſeven or eight Perſons can 
y under the ſame Roof, within the ſame Compaſs, and compoſe one ſingle Family. 

ter part of this Period is taken out of our Author's Abridgment, De Officio Hem. & Civ. B. 2. c. 5.1.8. 
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Let Floods ſurround, or Foreſts hem you in ; 
All Nature is too weak a Fence for Sin, 
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Divine Vengeance; which yet ought to hold 
the Sovereign Place in our Fears. Becauſe, the 
Juſtice of Providence is, for the mol? part, 
flow, and the Methods of it Secret and Re- 
tired (a): Which, with bad Men, is an Argu- 
ment, that the Calamities, which ſometimes 
attend Impiety, ariſe from other Cauſes (6 ) ; 
eſpecially, when they find, that the worlt 
amongſt them often abound in thoſe things, 
which the Vulgar take for the Meaſure and 
Standard of Happineſs, while the Good are 
oppreſs'd with many Aſllictions, ſufficient to 
perſwade the Wicked and Fooliſh, that Virtue 
has little Power, unleſs in making Men mile- 
rable, Thus Plutarch (c) oblerves : When 
Judgment is immediately executed on a Crime, it ſtops 
thoſe Men in the Courſe of their Wickedneſs, whom 
Succeſs would have encouraged to proceed. , For nothing 
does ſo much enfceble the Hopes and deject the Mind of 
the Oppreſſed, as the Reſpite and Delay of Divine Ven- 
geance ; and nothing more encreaſes the Cruclty and In- 
ſelence of their Oppreſſors. And with this very Pro- 
ſpect it is, that the Wickel encourage and beartentbem- 
ſelves in Villany; that the Fruit of their Crimes they 
ſhall receive in Hand, but the Puniſhment in Reverſion, 
and at a great Diſtance from Enjoyment. It way tat- 
ther be added, that the Stings of Conſcience, 
preceding a villainous Act, ate not fo tierce and 
raging as thoſe which follow after, when what 
is once done, we find paſt our Skill to undo (d): 
and that the Voice of Reaſon, which could not 
be heard in the Hurry and Tumult of our Paſſi. 
ons, when theſe once begin to cool and ſettle, 
will ſound moſt forcibly in our Breaſt (e). In 
like manner (ſays the Wiſe Author but now cited 
(f),) as Malefattors, when led to Execution carry 
each their Croſs, ſo does Sin, out of every Offence, 
frame its own Torments : that moſt ingenious Artiſt of 
a miſerable Life! ſuch as is not only confounded with 
Shame, but diſtracted with Horrors, Convulſions, Re- 
morſe ; and all the Tumults of a troubled Mind. 
Bur becauſe chele inward Torments make no 
Impreflion on Senſe, they have ſo much the leſs 
Etficacy towards reſtraining the Growth of 
Wickedneſs in Others. Mr. Hobbes (g) is in the 
right, when he tells us, that Scarce any Human 


Action can be aſſign'd, which is not the Beginnin 


ſo long a Chain of Conſequence, as our foreſight (4. 


dom reaches to the End of. The pleaſant and Painful 
Accidents of Life, are ſo firmly link'd together, that j, 
who receives the Pleaſure, is, at the ſame time cb. 
liged, ( whather he apprehends it or not,) to 2 | 
of the attending Pain. Thus the Abuſe of — 
puniſhi d by the Power and Violence of Others , j,. 
temperance by Diſeaſes, & c. and theſe are what I cal 
Natural Puniſi;ments.. Net the Generality of Men 
eicher through Deſect of Judgment, or Vehe. 
mence of Paſſion, are commonly hindred fron 
giving theſe Conliderations due weight. Where. 
fore there remain'd no way of laying fo power. 
ful a Reſtraint on Human Corruption, as what is 
now afforded, ſince the Inſtitution of Cipil 
States. Plutarch () ſeems to have forgotten 
himſelf, when he cenſurzs Colates for the follow. 
ing Allertion: They who. firſt regulated Life, am. 
poſed Laws, ſet up Governments and. Magiſtrates oun 
Cities, and enforced Obedience to their Direttions, wor 
certainly the Perſons who deliver d us from Trouble and 
Tumult, and «ſt«biiſh'd Peace and Safety in the Will, 
T. e «away theſe Engagements; and we ſbould live 
like wild Beaſts, and hardly forbear to devour the nx 
we meet. Far, that grave Writer, who repre- 
hends this way of ſpeaking , could have no 
very deep Infight into Human Nature and Diſ- 
polition, if he imagin'd, that, upon reverling 
the Laws of all Civil Communities, the Honour 
and Safety of Mankind could be preſerv'd by 
the Wiſe Rules of Parmenides, Socrates, Plato, or 
Heraclitus, And, tho' we ſhould never fo freely 
ſubſcribe to Ariſtippus's Boaſt (i), who, when 
ask d, What Advantage Philoſophers had above 
other Men? replied, Were there a general Repeal 
of all Laws, we ſhould continae to live as regularly and 
peaceably as we do at preſent : yet, what would be- 
come of rhe far greater Number ; who, if leſt to 
themſelves, would fancy Luſt and Paſſion the 
beſt Reafon and Philoſophy ? Rather therefore, 
let this be the final Deciſion of the Cale; Qui ra- 
tione traduci ad meliora nn poſſunt, metu continean- 
tur (*): Tus fit, that they whom Reaſon cannot per- 
ſwade to do Better, Fear ſhould reſtrain from doing 
Worſe. 
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(a) Tis an Obſervation of Cæſar, that Divine Providence, to ſtrike Men with a deeper Senſe of AMiction, by a ſudden Change 
from: preſperons Affairs, ſometimes grants to thoſe, om it intenas exemplarily to puniſh for their Wickedneſs, the mare for- 
tunate Succeſs, and the longer Enjoyment of Impunity, De B. G J. 1. . 14. u. 5. 


(e) De Sera Numinis Vindida, p. 548. D. E. 


done them. . 


(e) Plutarch De Ser. Num. Vindict. p. 555. E. When a Man, out of Avarice, Envy, Ambition or ſenſual Delight, has 
committed ſome heinous Wickedneſs, and after the violent Thirft cf his Deſire is cool'd and appeas'd, takes time to refet, that 
what he propos d of Profit, Convenience, or Fatisſaction in any kind, has left him utterly diſappointed, while the baſe In- 
preſjions and horrid Tyranny of Sin remain in jull Force; muſt neceſſarily be brought to this Perſewaſion, that eoben for the 
ſake of empty Glory, or unworthy Pleaſure, he broke through the moſt ſacred, moſt beautiful and excellent Rules of Man- 
kind, he at the ſame time, filled his miſerable Life «with Shame and Difquiet. 
) Again!it Colotes, p. 1124. D. 


(&) Leviath, c. 31. towards the Ind. 
(*) Quintil, it. Orat. I. XII. c. 


(4) Curtius VIII. 2. Nature ſeems wnkind in leaving Men under 
this great Weakneſs and Diſadvantage, that generally they conſider things leſs before they do them, than after they bave 


_— 


(b) Add. Ecclefiaft. VIII. II. 


Ibid. 
(#3 G) In Heſych. De Vir. Huff. 
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Chap. I, 


1. Men only are a ſufficient Defence againſt 
the Wickedneſs of Men. 

il, To this End it is neceſſary that many ſhould 
join together, | 

Ill. Thoſe who joind in this manner ought to a- 
gree in their Reſolutions. 

IV. The Difference between the Polities of Bees 
and Men. | 

V. An Union of Wills and of Strength neceſ 

| ſary to a Civil State. 

VI. This Union preduced by intervening Co- 
venants. 

VII. The Firſt Covenant, with the Decree follow- 
ing upon it. 

III. The Second Covenant, giving the final Per- 
fection to a Civil Ettabliſhment. 

IX The Reaſon for which Hobbes will acknow- 
ledge but One Covenant, 

X. This Reaſon inſuſficient. 


T follows now, that we enquire more exact- 

ly into the inward Structure and Conſtitution 
of Civil States. That Men, therefore, might 
render themſelves ſecure againſt the Wickedneſs 
of Others, ſo far as the Condition of their Na- 
ute will admit, no other Expedient could have 
ken invented but this, that each Perſon ſhould 
povide a ſufficient Guard about him; by means 


tian to engage, rather to keep the Peace, than 
„ be the Challengers and Aggreſſors in a War. 
tor the malicious Inclinations of Men, and their 
eady Diſpoſition to their Neighbour's Hurt, 
cannot any way be more effectually kept under, 
tan by ſetting before their Eyes ſome preſent 
Danger, which muſt certainly fall on him that 
ſhall dare to Aſſault another; and by taking a- 
Way all Hope and Proſpect of Impunity. Now 
ch a Defence, or Afliſtance as this, can by no 
means be afforded by any fortified Place, whe- 
mer it derives its Strength from Nature or from 
At: For to lie thus continually in Hold, is to 


* 


Of the inward Structure and Conſtitution of Civil States. 


XI. XII. Hobbes's Arguments anſwer'd. 

XIII. A Civil State, bow defined.” | 

XIV. I a Monarch, the Will of the Prince 7r 
the Will of the State. | 

XV. Under other Forms of Government, according 

| to the regular Conrſe, the Community is 

concluded by the Votes of the Major Part. 

XVI. This Rule admits of a Limitatijn. © 

XVII. Of Equality of Votes. 

XVIII. Of joyning, or dividing Suffrages.” 

XIX. How many Perſons at leaſt are requiſite to a 

Ruling Council. 

XX. Civis, or a Member of a Civil State, who 

may properly be ſo term'd. 


XXI. Subordinate Bodies, of how many kinds. 


XXII. Inveſted with what Rights and Privil:dges. 

XXIII. Of Unlawful Bodies, and Factions. 

XXIV. The peculiar Duties incumbent on the Mem- 
bers of Civil States. 


this Nature. For tho' we meet with a Story of 
two Dogs, that performed Military Service a- 
gainſt the Americans (4) (1); and tho the Em- 
perour of Ceylon in his Royal City of Candy, is 
reported to have a Life- Guard (as it were) of an 
hundred Elephants, which go their rounds upon 
the nightly Watch, aud are the publick Execu- 
tioners of Criminals: Yet many Men mult join 


might be apprehended from Men, Men alone 
could afford an agreeable Remedy, by joining 
their Forces together, by interweaving their In- 
t-relts and Safety, and by forming a general 
Confederacy for their mutual Succour (6 ). 

II. Buc it is manifeſt, that the joining toge- 
ther of two or three, or a few Perſons, muſt 
neceſſarily prove inſufficient for this Defence 
becauſe, then, the leaſt Addition, on the ſide of 
the Invaders, would turn the Scales, and carry' 
them on to certain Victory; and therefore 
would encourage and embolden them to begin 
the Aſſault, by promiſing not only Impunity, 


— — — — n — 
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« which, the Deſigns of others might appear in teaching and training them, e'er they can be 9 
o dangerous in the Execution, that they would made fit for theſe Employ ments. It remains x 
wink it their ſafeſt Courſe, rather to refrain therefore, that againſt the Dangers, which þ 
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bs a perpetual Priſoner : nor would it be eaſy, but Succeſs. So that to obtain the Security, 
ora ſingle Man to Defend his Poſt. But if he of which we are now in ſearch, it is requiſite, 
kin others to help him, there will be a Danger that the Number of the Confederates be ſo 
om them likewiſe, and he will ſtand in need of great, as that the Advantage of a ſmall odds, 
ne, Protection. Some kind of Aid wigs in- on the Enemy's ſide, ſhall not vifibly determine 
Gl be expected from Arms; but not to ſuch a the lilue of the War; and conſequently, that 
1 egree, as that one Perſon alone, ſhould be able this League and Union be made by a conſidera- 
b o promiſe himſelf any long Security from hence, ble Multitude. Hence Plato (e) demands ſuch 
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Bank numerous Oppreſſors. So too, the De- 
ence, Which might be made by Brute Crea- 
Mes, is very flender and uncertain, and by no 
deans capable of ſhielding us from Dangers of 


— . 


a Number of Subjects in his Common- wealth, 
as ſhall be able to repel their Neighbours, when 
they prove Injurious, and to ſuccour them when 
they are Opprels'd. From what has been offer'd, 
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* Comar, Hiſt. Gener. Ind. Occid. 44, & 65. () See Montaign's Eſſays, B. 2. c. 12. p. 336 See alſo an ac- 

ef the land of Ceylon, by Robert Knox. Book III. Chap. I. to which may be added, that according to Strabo, 

| 17 Gawls, in their Wars, made uſe of Ergliſh Dogs, as well thoſe as of their own Country, Geopy. Lib. IV: 

P. Lib d. Amiſt. ſee other Examples in Pliny, Hiſt. Nat. Lib. VIII. Cap XI. Polien. Stratag. Lib. IV. Cap. II. Sect. 16. 
ib. VII. Cap. II. Sed. I. lian. Hiſt, Animal. Lib. VII, Cap. XXXVIII. Pollux Lib. V. S. 47. Ed. Am : Spar- 

(e) De LL. I. V. p. $45: E. Ed. Wech. 


in eit. Caracall. Cap. VI, (6) Comp. Hobbes De Cive, c. 6. 
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this farther Remark may be drawn, that the juſt 
Meaſure of any State, ought to be taken from 
the Proportion it bears to the Strength of thoſe 
about it. And therefore thole Communities, 
which were heretofore look'd on as ſufficiently 
large, when Mankind was divided into a prodi- 
gious Variety of diſtin Governments, are too 
little ſince the forming of Mighty Empires. 
For, as Pliny ( a) obſerves, Bodies, however high 
and towring, ſenſibly — when ſet in Compari- 
ſon with thoſe that overtop them. 

III. To proceed; tis no leſs neceſſary, that 
the Multitude, united on this account, do agree 
about applying the means for the Attainment 
of the deſired End. For otherwiſe, how nume- 
rous ſoever they may be, yet if they conſent 
not in uſing the beſt Methods for effecting the 
common Security, but reſolve to manage each 
his own Strength according to his own Fancy, 
the Deſign will come to nothing. Becauſe, being 
divided in Opinions, and moving contrary ways, 
they will not help, but hinder one another. Or, 
to ſuppoſe the beſt, if they ſhould once happen 
to agree well enough about the Undertaking 
of a ſingle Action, either upon ſudden Impulſe, 
or upon Counfel and Deliberation, led on by 
the Hope of Victory, of Booty, or of Revenge ; 
(as may ſometimes be obſerved, in the mad Diſ- 
orders of popular Tumults (6): yet afrerwards, 
either by the Difference of their Tempers and 
Judgments, or by that Envy and Emulation, 
which is natural to moſt Men; or through 
Lightneſs and Inconſtancy, they will be ſo torn 
aſunder, as that, for the future, they will have 
no manner of Inclination, either to afford their 
mutual Succour, or ſo much as to keep the Peace 
amongſt themſelves (e). And conſequently 
theſe united Bodies, which are formed of a great 
Number of Perſons, are, of all, the moſt un- 
likely to hold for any long time ; unleſs they 
are kept together by ſome general Fear, reſtrain- 
ing them from quitting a Reſolution, at their 
Pleaſure, which they have once, by Agreement, 
taken up. Whence it follows, that the bare 
Conſent of a Multitude, tho' confirm'd by Co- 
venant, cannot give us that Security, which 
we now eek after; or, that *tis not enough, 
for many Perſons to enter into a Confederacy 
of mutual Aſſiſtance, and ro promiſe on both 
ſides, that they will direct their Strength, and 
all their Actions towards this End, and towards 
the common Good. But tis ſtill neceſſary, that 
ſome farther Tye be laid upon them, that they 
who have once conſented, for their general Be 
nefit, to be peaceful and helpful to each other, 
may ibe hindred by ſome Fear, from drawing 
back and diſagreeing, when they find their pri- 
vate Advantage claſhing with the publick. 

IV. For the Illuſtration of this Point, Hobbes 
(1) examines ſtrictly the Nature of ſome inferior 
Animals, which (after a ſort ) do appear like- 
wiſe to maintain Society among themſelves ; 
of which kind, the moſt Remarkable are the 
Ants and the Bees (2). For theſe Creatures, 
tho' void of Reaſon, by which they might en- 


Book VII 
gage in Compact, and ſubmit to Government: 
yet by joining Conſent, that is, by deſiring anj 
declining all the very ſame things, do ſo dires 
their Actions towards the common Good, as thy 
their petit Confederacies are liable to no Dif. 
rences or Diſſentions. Why it ſhould happen 
otherwiſe with Mankind, and why a conſidera, 
ble Multitude ſhould not be able to live amici. 
bly together for any time, without the Reftrain 
of Civil Authority, is a Queſtion not unworth 
our Debate. The Reaſon, then, for which the 
wiſe Appointment of Nature hath join'd theſe 
little Creatures, rather than others, in publick 
Bodies, ſeems to be this; that they continue al 
the Winter, and are till nouriſh'd after their gr. 
dinary manner, whereas moſt other Inſects, du. 
ring that Seaſon, either periſh, or are preſerr't 
wichout any external ſupply of Food. Noy 
theſe Winter-Stores may be much more conye. 
niently brought together and laid up, if may 
join their Service, than if each labours apar 
from all the reſt. Whence tis evident, that the 
Communities, form'd by theſe Creatures, hare 
a quite different End from that of Human ant 
Political Societies: tho' we may - diſcover in 
them ſome Reſemblance of a Communion d 
Goods, whilſt they labour all for the ſame gene- 
ral Stock, and afrerwards do all receive their 
Maintenance from it. Hobbes offers this farther 
reaſon of the Difference, that all the Govern» 
ment of theſe Animals, is nothing but an univer- 
{al Conſent, or, many Wills directed tothe ſame 
Object, not one arbitrary Will, as in Civil States: 
he means, that each of them, in particular, 


conſpires with the reſt to work together, and tog; 


treaſure up their Proviſion in the ſame Heap; 
and that all their Wills are not reduced into 
one Sovereign Will, as in Politick Bodies; ſo 
that what a ſingle Ruler, or a governing Coun- 
cil determine, ſhould paſs for the Will of All in 
general. The main Cauſes why, in theſe Crez 
tures, Which live by the Guidance of no Supe- 
rior Faculty than Appetite and Senſe, the bate 
Agreement of Inclinations ſhould be ſo laſting, 
and ſo effectual, as to ſtand in need of no other 
Aſſiſtance, ſeems to be theſe that follow. l. 
Men are continually in Competition for Honour 
and Dignity, whereas theſe Creatures are not? 
And conſequently, that Envy, Hatred and Emu 
lation, which flows from this Spring amonglt the 
former, is not to be diſcover'd amongſt che latte. 
2. The Natural Appetite of the Bees, and that 
Faculty, which we may call the Judgment ® 
their Senſes, are exactly uniform, and are ca- 
ried on toward the publick Good, which in 
them differs not from the private. #hatever ® 
not good for the Hive, (as Antoninus ( d ) Klit! 
3s not good for the Bee: To ſee their Hives full * 
flouriſhing, is their whole Wiſh and Deſire. 
amongſt Men, So many Heads, ſo man) aha do 
ſcarce any thing is look'd on as truly * 
which doth not afford the Poſſeſſor ſomes b. 
ſingular and extraordinary above his Uſe 
bours. z. Creatures, which have not che 2 
of Reaſon, neicher ſee nor fancy that the) 


on the Vices of the Athenian Commonwealth, J. 6. c, 45. 


George 4. | (4) L. 6. f. 54. 


(4) Panegyr. c. 61. n. 2. (b) Vid. Tacit. Anmal. 


2 ** — 
I. c. 32. (c) Compare the Diſcourſe of T 
(1) De Cive, c. 3. . 5. (7+ 77 
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Chap. 1. 
any Defect in the Adminiſtration of thei: com- 
mon Societies (1); in as much as chey Erected 
them not with the Guidance of Judgment bur 
by the bare Inſtinct of, Nature, and have not the 
Art of comparing them with others. Again, not 
one of the Bees ever entertains a Deſign of form- 
ing her Comb in any other, than the Common 
ſexangular Figure: whereas, in Human Policies, 
there are very many, who, thinking themſelves 
Wiſer than their Fellows, are Diſguited with the 

reſent Condition, and are for introducing a 
ange in the Government. And according to 
the Difference of Judgments, ſeveral of thoſe 
Projectors are for ſetting, up ſeveral Models, or 
for reforming things each. in his own-way, the 
Conſequence of which muſt be the Diſtraction of 
the State, and, in the Iſſue, a Civil War. 4. 
Theſe Creatures, tho' they have ſome Uſe of 
Voice, in making known to one another their 
Deſires, at leaſt, when their Affections are more 
warmly rais'd ; yet they want that Arc of diſgui- 
ling things in the falſe Colours of Speech, which 
is neceſſarily required to the diſturbing the Minds 
and Paſſions of a Society: This being the Inſtru- 
ment by which what is Good is Repreſented, 
eicher under a greater or a leſs Degree of Good- 
nels than it really hath, and what is Evil is in 
the ſame manner, either Aggravated or Extenu- 
ted: or, perhaps both are painted with à quite 
different Face . what they truly bear. But 
now, the Tongue of Man is often us d for a 
kind of Trumpet of War and Sedition; which 
ö able, not only to propoſe falſe Rules of living 
ind of acting, but alſo, with fair Gloſſes and 
much  inſinuating Language, to recommend 
them to Others, and thereby to render their 
Minds l averſe to the Genius of a peaceful 

e 


aud tocial Life. On which account, it was not 
. vichout Juſtice ſaid by the Comedian (2), of the 
n eloquent Pericles, that He thunder d and ligbten d, 
1 confounded all Greece. 5. Irrational Crea- 
- WJ tures cannot diſtinguiſh between Contumely, or 
ae Contempt, and real Damage; or rather, they 
ng. WY bre no Senſe at all of Contempt. Therefore, 


whilſt they find the Neceſſities of their own Bo- 
dies ſup fied, they commence no Quarrel with 
their Fellows. But of Men, thoſe are the great- 
ot: elt Diſturbers of the Common - wealth, who enjoy 
mu- che greateſt Opportunity of being eaſy. Nor do 

they engage in Contentions about their Honour 
or their Reputation, till after they have gain'd 
an abſolute, Vitor) over the Force of Hunger, 
or the Injuries of Weather. Laſtly, the Agree- 
ment of Abele Creatures is Natural; but that of 
Men only Federal; that is, Artificial, or rather 
Moral; held together by no other than Moral 
Ties, which do not, in the leaſt, extinguiſh the 
Natural Difference of Men's Inelinations, the 
Roughneſs of their 'Tempers, and the Power 
which they have of taking quite contrary Mea- 
lures, To all which, we may add this farther 
Conſideration, that, in the, Kingdom of the 


Fr 
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Bees, thete is no wvEreign Authority properly: 


ſo call'd (3), (tho' this be the very Life and. Soul 


of a Community ;) for which rcaſon their Mo- 
narch is not Arm'd with a Sting. And thecetore 
tis the greater Miracle ot: Nature, that 


| + litw 31! 
Rege mcolumi, mens omnibus una; 2 
* Amiſſe; 'rupere fidem. <— — © * _ 
: ” FV. Wi. 11 III. 


Their Prince ſecure, one common Mind thiey bear; 8 

But, Him once loſt, with wild Diſtt ation ut (a) 
Let here it bught to be well obſerb'd, that 
the Compariſon, thus purſued; between the two 
Multitudes, one of Men, the other of Bees, hath 
been alledg'd to no other End, but to fhe-w why, 
in a great Body of Men, deſtitute of the Advan- 
tages of Civil Government, no long Agreement 
or good Underſtanding can reaſonably be ex- 
pected. But we would by no means be thought 
to inſinuate, as if theſe Inclinations, in which 
the Seeds of Diſcord are contain d, were found 
to be of equal Force and Efficacy in each put- 
ticular Man; or, as if ſound Reaſon did not, 


from the bare Confideration of Human Nature; 


ſuggeſt ſuch Arguments, as muſt engage and com- 
mand Men, rather than any other Animals, to 
follow Concord and mutual Kindneſs. And there- 
fore cur Deſign, in this Matter, is not in the 
leait thwarted by a Learned Author {b), who 
hath undertaken to retort theſe fixi Reaſons of 
Mr. Hobbes by ſhewing, That as Man naturally 
loves Honour, ſo Honour is the Natural Reſult 
of good Actions: That he more perfectly un- 
deritands the Force of the publick Good, in ſe. 
curing his own private Intereſt : That he enjoys 
the Gift of Reaſon, which equally diſpoſeth 
him, as his Lot ſhall fall, to Govern or to Obey 2: 
That he hath the Art of enlivening and adotn- 
ing his Rational Faculty, by ſerting'\an Edge 
and a Grace upon ic, with the moſt proper Ex- 
preſſions: That he apprehends himſelfto be un- 
der the Guidance of a Law, by the Power ok 
which he diſtinguiſheth a down right Injury, 
from a Damage offer d without Injury: Laſtly; 
That Agreements, made amongſt Men, are no 
only ſtrengthen'd and confirm d by Nature for à 
long Continuance, but do like wiſe receive from 
Art, as the Aſſiſtance of Nature, many De fencès 
inſt leſs uncertain Dangers, and, by means 
of Writing, a Duration beyond the Age of Man. 
The Argument doth not at all affect 22, unleis it 
could: make out, that a numerous Body: of Men, 
united under no common Government, miglit 
not be diſturb'd by a very few: As likewiſe, 
that all Men are judicious and Wile, and do; 
after the cleareſt manner; apprehend the Dictates 
of ſober Reaſon, and have utterly: diſabled all 
their evil Affections and Deſires. He cer- 
tainly srects a Civil State upon no better than a 
ruindus Bottom, who makes too large Allow- 
ances to the Modeſty and Ingenuity of Man- 
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retended and Chimerical. See Algernoon Sidney's Diſcourſe of 


- *ernmeng, 6 —— — ts ? 120 Arifopb. Achern. V. PG. U 1 0. n. 17. &c. Ed. Cellar, (3) Tho 

"42 kind of Miracle in Nature, the whole Hive diſperſe themſelves, aſſoon as ohojy King ares them. V. Sene: 
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Of the inward Structure 


kind; and meaſures the Integrity of Others, 
eſpecially of the loweſt Rabble, by his own. 

V. But what that is which we may depend 
upon, as ſufficient ſor the long · keeping together 
the Conſents and Inclinations of an united Mul- 
titude, will eaſily appear to one that throughly 
examines the common Bent and Genius of Man- 
kind. Now in this there are two Vices to be 
diſcover'd, which eſpecially hinder any Num- 
ber of Perſons, from long continuing in the 
ſame general Deſign. One is, the great Va- 
riety H Inclinations and Judgments, about diſ- 
cerning what is moſt expedient for the common 
End: to which there is join d, in many Men, a 
Dullneſs of apprehending which,of ſeveral Means 
propos d, is more adyantageous than the reft ; 
as likewiſe, the obſtinate Stubbornneſs in de- 
fending what they have once, right or wrong, 
happened to embrace. The other general Vice, 
is a ſluggiſh Coldneſs in Buſineſs, and an Aver- 
ſion to doing willingly what we know to be for 
our Intereſt : when we are under no neceſſary 
Force, which might drive us on if we hung 
back, and oblige us, whether we will or no, to 
the Performance of our Duty. The former of 
theſe Evils may be remedied, by uniting in a 
perpetual Bond the Wills of all the Parties, or 
by ſo ordering things, that in all Affairs rela- 
ting to the common Good of the Society, there 
ſhould be but one Will to govern their Pro- 
ceedings. The latter, by conſtituting ſome 
Power which ſhall be able to inflit a preſent 
and ſenſible Puniſhment, on thoſe who oppoſe 
or hinder the publick Benefit. Tal (a) hath 
a remarkable Saying to this Purpoſe : They ob- 
ſerve (ſpeaking of the Ariftotelians,) that even the 
Paſſion of Grief was not conſtituted by Nature, with- 
eut our great Uſe and Advantage: that Men, taken 

in Offences, might be heartily troubled at the Correcti- 
en, the Reproof, the Ignominy which they undergo. 
For they, who can bear Infamy and Reproach with- 


out Concern, ſeem to have obtain d the Privilege of 


with Impunity. 
8 the Union of Wills could not poſſibly 
be compaſs'd in any of the following ways: 
Either that, by a Natural Conjunction, the 
Wills of all the Parties ſhould be amaſs'd into 
one ; or that one Perſon only ſhould exert his 
Will, and all the reſt ſuppreſs theirs ; or that 
the Natural Diſagreement of Inclinations and 
Contrariety of Deſires ſhould by any means 
whatſoever be abſolutely taken away, and com- 
bined in perpetual Harmony and Concord. 
The only Method then, by which many Wills 
may be conceiv'd as join'd together, is at leaſt 
this; that each Member of the Society ſub- 


mit his Will eo the Will of one Perſon, or of 


one Council; ſo that whatever this Perſon or 
this Council ſhall reſolve, in Matters which 
neceſſarily concern the common Safety, ſhall be 
deem'd the Will of All in general, and of Each 
in particular. For when I have made over my 
Power to Another, his Act and Choice is inter- 
preted as mine (6). 
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So again, as to the other Remedy propos d | 


tis impoſſible to conſtitute ſuch a Power ax hall 
be formidable to the whole Multitude by N 

tural Means ; that is, by transfuſing the — 
Strength of All and Each of them into one 
Perſon, ſo as to leave all the reſt utterly wear 
and impotent. But one Man can thus only be 
ſuppoſed to polleſs the Strength of All wi 
the whole A. and every particular Member 
have obliged themſelves to uſe and apply their 
Strength, as He ſhall judge expedient, Whey 
this Union of Wills and of Forces is once Nom 
pleated, thence at laſt ariſech what we call z 
Common wealth, or Civil State, the ſtronget 
of all Moral Perſons, or Societies. 

What hath been offer'd may, perhaps, be 
more diſtinctly underſtood if we conſider tha 
by the Submiflion of their Wills, made on the 
part of the Subjects, their Natural Liberty of 
Choice is not extinguiſh'd ; by virtue of which 
they are ſtill able, de fac, to reſume what they 
once gave, and to deny and withdraw their 
Obedience which they promis'd: as likewiſe, 
that the Strength and Power of the Subject ate 
not, by any Natural Conveyance transferrd 
really on the Sovereign, as if, for Toſtance, the 
Strength, which lay in the Shoulders of all th 
Subjects, ſhould be removed to the Prince's 
Shoulders ; and conſequently that both the Wills 
and the Strength of choſe who are govern'd, 
are, as we may ſay, turn'd into the Scales, and 
render'd conformable to the Governour's Plea« 
ſure, only by theſe two Moral Weights, which we 
come now to examine. The firlt is taken from 
their own AR and Covenant, by which they 
engage their Allegiance : and this receives all 
poſſible Force from the Command of GOD, 
and from che ſacred Authority of an Oath ; 
both which are ſo much the more effeual in 
over-ruling Men's Minds, the more carefully 
the Parties have from their Childhood been E- 
ducated with good Diſcipline and Inſtruction, 
and the more Knowledge they have obtain'd of 
the Neceſſity and Uſefulneſs of Civil Govern- 
ment. But they who, through the extreme 
Pravity of their Mind, reſiſt the Force of this 
Weight, whilſt they either fooliſhly imagine 
Goverament to be a Stratagem found out for 
the vexing and oppreſſing of all others, to ſatis 
fy the Tyrannical Pleaſure of a few ; or elſe 
are overcome With a heavy Liftleſsnefs, ren- 
dring them averſe to the voluntary Performance 
of what their Duty requires; theſe, we ſay, are 
drawn to obey their Superiors, by that othet 
Weight which we have ful in reſerve ; that 5, 
by the Fear of Puniſhment, and by external 
Compultion. Farther, ſince he who compels 
Another, ought to ſurpaſs him in Strength, 
ſince that Strength, by which Governours ex- 
ceed the Force of private Perſons, atiſeth from 
hence, that the Subjects are ever ready to 2p 


their united Power, as they ſhall be commanded: 
hence tis evident, that the Ability, which Ru- 
lers have to compel and reſtrain Evil and Diſo- 
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(a) Tuſe. Queſt. 2. IV. c. 20. 


"OY 


— 


(b) A good Man ſubmits his own Judgment and Choice to the Govern" 1 
the Univerſe, as good Subjechs do to the Laws of the State. Arrian Epicter, J. I. c. 12. p. 118. 
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bedient Subjects, is owing to the Obedience of 
me Good. Now. that the greater Part of a Na- 
tions Strength, ſhall always be in the Hands of 
the Sovereign, tis eaſie for him to effect (1); 
provided that he firſt obtain'd his Crown by 
Iawlul Means, and that he expreſſeth any tole- 
table Care and Endeavour towards the Diſcharge 
of his Truſt For as he may ever reaſonabl] 
hope, that the Majority of the Subjects will be 
mindful of the Divine Command, and of their 
Oach of Allegiance and Fealty ; ſo tis indeed 
erer the Intereſt of the larger and better Part 
of che People, that the State ſhould remain Se- 
cure and Undiſturb'd, and that the Lawful Go- 
vernment ſhould be maintain d in its due Privi- 
leges and Authority. But belides all this, Go- 
vernours have ready at Hand certain uſeful En- 
gines, Which afford a vaſt Addition to their 
power; ſuch as are good Fortteſſes and a ſtand- 
ing Force, engaged to the Prince by more than 
ordinary Ties; by means of which Aſſiſtances, a 
Multicude, how numerous ſoever, may be re- 
duced ro Obedience, eſpecially if they want 
Arms, and are ſcatter'd at a wide Diſtance, 
through the ſeveral Parts of the Country; and in 
cale che Sovereign uſeth due Caution, to hinder 
his Pzopte from bandy ing into Factions. 

VI. That the Union, which we have been 
thus explaining, may be more throughly appre- 
hended, we are to know, that many Natural 
Perſons, before they cloſe into one Moral Per- 
lon, whatever they Act, and whatever Obliga- 
tions they take upon themſelves, they Act and 
Undertake in their fingle Capacities, fo that the 
Number of the Actions and Obligations is equal 
to the Number of the Natural Perſons. And tho? 
oten, when we would denote many indepen- 
dent Men, we uſe the Word Multitude, which 
lems to imply ſome kind of Unity; yet if we 
conſider more exactly, this Term is not one of 
thoſe which we call Collective Words, or ſuch as 
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ladividuals, as thoſe other Names of an Army, 
a Navy, an Aſſembly, a Senate, and the like; but 
really imports no more than a bare Number of 
things in general, without ſpecifying whether 
iney be of the ſame or different kinds, whether 
they be united or diſpers'd. And therefore, pro- 
perly ſpeaking, a Maltitude of Men is not one 
compound Body, but many ſeparate Perſons, 
each of which hath his own Judgment, and his 
Wn Will to Determine him in all Matters that 
fall be Propoſed. For which reaſon, if we 
thus conſider a Multitude, and then abſtract it 
from the particular Men of whom it conſiſts, 
we cannot aſcribe to it, in this general Notion, 
ny one Action diſtin from thoſe of the private 
erſons, or any peculiac Privilege or Right. 
Hence ſuppoſe a Man to be in a Multitude, or 
to have many other Men about him, not join d 
in a common Society; ſhould moſt, or ſhould all 
the reſt of theſe perform any Act, or engage in 
ny Compact, whilſt he alone enters his Diſſent 
to the Buſineſs, or, negatively, doth not any 
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nnn ene 


pact of 


v ſignify an united Body, compoſed of many 


way approve or partake of it, the laid At or 
Compact ſhall on no account affect his Perſon. So 
that, on the whole, to join a Multitude, or 
many Men, into one Compound Perſon, to which 
one general Act may be aſcribed, and to which 
certain Rights belong, as 'tis oppoſed to particu- 
lar Members, and ſuch Rights as no particular 
Member can claim ſeparately from the rett; tis 
neceſſary, that they ſhall have firſt united their 
Wills and Powers by the Intervention of Cove- 
nants: without which, how a Number of Men, 
who are all naturally equal, ſhould be link'd to- 
gether, is impoſlible to be underſtood. 

VII. The Nature and the Number of thoſe 
Covenants, by the Mediation of which, a Civil 
State is compacted, may be diſcover'd by the 
following Method of Enquiry. Let us con- 
ceive in our Mind a Multitude of Men, all na- 
turally Free, and naturally Equal, going abour 
voluntarily to Ere& themſelves into a new Com- 
mon- wealth: here it will be neceſſary, firſt of 
all, that they covenant each with each in par- 
ticular, to join into one lafting Society, and 
to concert the Meaſures of their Welfare and 
Safety, - x the publick Vote. ( Tho', in a Com- 

this Nature, 'tis the moſt uſual way, for 
articular Perſons, to reſerve to themſelves the 

iberty of departing, if they ſhall ſee fit (2). 
This Covenant may be made either Abſolutely 
or Conditionally. The firſt is done, when a 
Man engageth himſelf to ſtick to this Society, 
whatever Form of Government ſhall afterwards 
be approved of by the major Part. The latter, 
when the Perſon engaging adds this Clauſe, 
provided ſuch a Form ſhall be introduced, as is 
agreeable to his private Judgment. Farther, 
when this Covenant is to be tranſacted, tis te- 

uiſite that all and each of them give their Con- 
ent. He that ſhall diſagree, tho he may hap- 
pen, for ſome time, to continue in the fame 
Place with the reſt, yet ſtands without the 
Bounds of the riſing State, nor is obliged by the 
Vote of his Fellows, tho' the greater Number, 
ſo as to be under any Neceſſity of joining him- 
ſelf co the new Eſtabliſhment ; but he remains 
under his Natural Liberty, in which it ſhall be 
lawful for him to provide for his private Secu- 
rity, according to his own Meaſures. But after 
ſuch a Society, repreſenting the firſt Rudiments 
and Beginnings of a State, hath been united in 
the manner deſcribed, it is then farther neceſ- 
ſary, that a Decree be made, ſpecifying what 
Form of Government ſhall be ſettled amongſt 
them. For before this Point is adjuſted, tis im- 
poſſible they ſhould take any regular Step to- 
wards maintaining the Safety of the Publick. 
Now when Matters are come to this Iſſue, they 
who join'd themſelves in the Society, upon ab- 
folute Terms, ſhall, it they deſign to continue 
longer in the Place where the Society is fixed, 
be bound, by the Agreement of the Majority, 
to acquieſce in the Form eſtabliſh'd, tho their 
own Opinion more incline to ſome other Model. 
For, by adding no Exceptions to the Covenant, 
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See hereaſter in B. 8. e. . 
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AW, Ir. Le Clere (in his Additions to Moreri's Dictionary, at the bottom of the Article of Calvin,) ſays, That 
dees who haye but a moderate ſhare of Integrity, may be almoſt ador'd by their Subjects, | 


they 
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they are preſum'd to have, in this reſpect at 
leaſt, ſubmitted to the Will of the greater Num- 
ber; from whom it can, with no manner of rea- 
{cn be expected, that they ſhould quit their own 
judgment, to comply with a few that obſtinately 
tand out, But on the other hand, they who 


entred themſelves in the Society upon Conditi- 


ons, unle(s they expreſly conſent to the Govern- 
ment reſolv'd upon, ſhall not become Members 
of the new State, nor be concluded by the Vote 
of the Majority. 

VIII. After the Decree hath paſsd, to ſettle 
the particular Form of Government, there will 
again be Occaſion for a new Covenant, when 
the Perſon or Perſons, on whom the Sovereignty 
is conferr'd, ſhall be actually conſtituted ; by 
which the Rulers, on the one hand engage them- 
ſelves to take care of the common Peace and Se- 
curity, and the Subjects on the other hand to 
yield them faithful Obedience; in which like- 
wiſe is included that Submiſſion and Union of 
Wills, by which we conceive a State to be but one 
Perſon. And, from this Covenant, the State 
receives its final Completion and Perfecti- 
on. But now, if the Form eſtabliſh'd ſhould 
happen to be a Democracy, this latter Covenant 
doth not ſo manifeſtly appear; becauſe the ſame 
Perſons are, in different reſpects Sovereigns and 
Subjects: whereas every Covenant requires two 
diſtin& Parties. Nor doth the different Reſpect 
ſeem a ſufficient Diſtinction; as, for Inſtance, 
when the ſame Titius is ſaid to be a Father, a 
Son, a Husband, a Son-in-Law, a Father-in- 
Law, a Merchant, &. for here if this Titius, as 
a Merchant, ſhall promiſe any thing to the ſame 
Titius, as a Father, there is no Covenant in the 
Caſe. We are therefore to underſtand, that, in 
a popular Government, the particular Members 
and the Sovereign Aſſembly, are not only diſtin- 
guiſh'd by different reſpects, but are really diffe- 
rent Perſons, (tho not of the ſame kind,) who 
have diſtinct Wills, diſtinct Acts, and diſtinct 
Rights from each other. For the Will of parti- 
cular Men is not immediately the Will of the 
People : nor can, what particular Men ſhall 


happen to do, be conſtrued as the People's Act, 


or vice verd. Again, particular Men neither 
enjoy the Sovereignty, nor any Part of it, but 
tis lodgd in the Body of the People. For to 
have a Part of the Sovereignty, and to have a 
Vote in that Aſſembly in which the Sovereignty 
reſides, are two different things. So that, hither- 
to, there ſeems to be no reaſon why we may not 
ſuppoſe a Covenant to paſs between the general 
Aſſembly, and the private Members of the State. 
One thing indeed there is which may be urged, 
with ſome Colour to the contrary : *tis that ſuch 
a Covenant would be of no manner of Utfe ; be- 
cauſe each Man by giving his Conſent to the 
ſetting up of a Democracy, is, at the ſame time, 
preſumed to have ſubmitted his Will to the Will 
of the major Part; and beſides, the Love 
chat he hath for his own. Perſon and For- 
tunes, ſeems to lay a ſufficient Neceſſity on any 
Man to labour with his utmoſt Ability for the 
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publick Good, with which his own private We 
fare is inſeparably United. However, altho 1 
it may not, perhaps, be altogether ſo neceſſ 
in Democracies, as in other Governments, tha 
this Covenant, or mutual Engagement for per. 
forming the reſpective Duties of Sovereign ang 
Subject, ſhould be openly and expreſly made: 
yet tis abſolutely requiſite, that we ſuppoſe ; 
to have paſs'd by tacit Agreement. For whether 
we look on that firſt Decree, for the Eſtabliſh. 
ment of the Democracy, as the bare A of man 
Wills conſpiring in one Deſire, or as the Cone. 
nant: of each Man with each, to this Purpoſe 
I will ſubmit my Will to a general Aſſembly of ut 40 
upon Condition Yow will do the lite: yet 1 al 
this, thus ſtrictly conſider'd, there can no other 
Obligation. ariſe but what follows, that eye 
Perſon ſhall be bound to acquieſce in this pat. 
ticular Form of Government, ſo long as tis not 
alter'd by univerſal Conſent. But now the Sub. 
jects, in a popular State, are certainly under x 
farther Obligation. For firſt, each Member i; 
bound to ſtand to ſuch Decrees, and Commands 
as ſhall proceed from the general Aſſembly ; and 
then again, they are engaged every one in 
particular, to contribute each his utmoſt Service 
to the State, and to prefer the publick Good to 
his own private advantage (a). Otherwiſe, oz 
what Pretence ſhould any Man be puniſh'd, for 
not giving Attendance at the publick Councils? 
Since then ſuch an Obligation is evidently dib 
coverd, there muſt of Neceflity be ſome Princi- 
ple whence its Origine is derived ; and this can 
be nothing elſe but the Covenant of which we 
have been now diſcourſing. 


Bur, if the Society agree to ered an Arifto- B 


cracy, or a Monarchy, then this latter Coves 
nant is far more viſible, For upon creating the 
Senate, or the Prince, both Parties interchange 
their mutual Faith, and mutual Performances 
thence ariſe, as their neceſſary Duty. In ® 
much as, aſter the Sovereignty hath been once 
conferr'd and receiv'd, the Prince or the Senate, 
no leis than the Subjects, ſtand bound to di- 
charge certain Offices, with which they were 
not before concern'd : The People, before the 
paſſing of this Covenant, being no more en. 
gaged to obey one Man, or one Council of 
Men ; than that Man, or that Council of Men 
were engaged to undertake the Care of the 
Publick. But now, from what Principle could 
this mutual Faith and Obligation to Duties, 
which were not required before, take their Riſe, 
but from Covenant? 
What we have hitherto deliver'd, concerning 
the two Covenants, and the one Ordnance or 
Decree, may be illuſtrated by that Account, 
which Dionyſius Halicarnaſſeus (1) gives us of the 
firſt Settlement of the Monarchy in Rowe. Fot 
here, firſt of all, a Number of Men flock toge. 
ther, with Deſign to fix themſelves in à nes 
Seat; in order to Which Reſolution, à tacit 7 
venant, at leaſt, muſt be ſuppoſed to have pa 
amongſt them. After this, they deliberate about 
the Form of Government, and that by King 
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(a) In, Thucydides, à Member of a Democrat:ical State, unacquainted with pablick Affairs, is ſtyl'd an uſeleſs Citig's, 


I. 2. c. 49. Ed. Oxon, Socrates's Diſpute with Carmides in Xenophon, Memorab, J. 3. p. 486. (1) B. ILin the Beginning. 
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being preferr'd, they agree to inveſt Romulus 
with the Sovereign Authority. And this holds 
too in the Caſe of an Inter-regnum, during which, 
the Society being held together only by the 
prime Compact, it is frequent to enter the De- 
bate about the Frame and Model of the Com- 
mon-wealth (4). 

we ought carefully to obſerve, that this 
Method of Producing and Conſtituting a Civil 
State, by the means of two Covenants and one 
Decree, is the moſt Natural, and what agrees in 
general to every kind of Government (1). Yet 
1 Monarchy may ſometimes happen to be Con- 
{itured by one Covenant alone; as ſuppoſe 
many Perſons, without any antecedent Agree- 
ment amongſt themſelves, ſhould at the ſame 
or a different time, each Man for his own Per- 
ſon only, ſubject themſelves to a ſingle Maſter, 
almoſt in the fame manner as an Army, which is 
form'd out of Strangers and Mercenaries, who 
come from all Parts to offer their Service. So 
again, they who join themſelves to a Commu— 
nity already Eftabliſh'd, have need of one A- 
greement only, by which they, on their own 
pare, petition to be admitted into the State; and 
on the other part they who repreſent the State, 
upon Security given for their Obedience, admit 
and receive them. 
It would be an unjuſt Suſpicicn, in any Per- 
ſon, to imagine that what we have offer'd about 
thele Covenants, in making them the Cauſe and 
foundation of a Civil State, is purely our own 


arbitrary Fiction, becauſe the firſt Riſe of moſt 
Governments is unknown, or at leaſt we do not 
certainly apprehend them to have hen compoled 
and cemented after the manner te deſcribed, 
For 'tis certain every State once had its Begin- 
ning (2). But now, before the fixing of an 
State, the Perſons, of whom it was to conſiſt, 
could not be united to each other, by the ſame 
Ties as they are after the State is actually ſec 
up; nor could they yet be ſubje to thoſe to 
whom afterwards they owe Subjection. And 
ſince we cannot underſtand, how either this U- 
nion, or this Succeſſion could be made, without 
the Covenants or Agreements before-mentioned, 
it is neceſſary that the ſaid Agreements muſt 
tacitly at leaſt have paſs'd in the Inſtitution of 
Common: wealrhs. Nor is there any thing to 
hinder, but that the Original of ſome things, not 
committed to the Monuments of Time and Hi- 
ſtory, may be traced out by the Diſquiſitions of 
Reaſon. 

IX. It may be worth our while, on this Oc- 
caſion, to examine with particular Strictneſs the 
Opinion of Mr. Hobbes, who, in the Generation 
of States, acknowledgeth no more than one 
Covenant of each Man to each Man; frequently 
repreſenting and declaring, that there paſſeth 
no Covenant between the Prince, or the 
Senate, and the Subjects. Indeed, we may 
eaſily gather from the Deſign of his Books of 
Policy, which is clearly diſcover'd in the Levia- 
than, the Reaſon that put him upon this Aſſertion. 


— 


n Dionyſ. Halicarn. |, 4 


) See the Debate of the Perſian Nobles in Herodot. Thalia, p. 121, Cc. 
SBE *© Budd: 
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— 


and of Brntus and his Aſſociates, 
us (in his Practical Philoſophy, part 2. c. 4.1. 


1, 14.) ſays, that Philoſophy teaches us the ſame concerning the Origine of States ; but, if e conſult Hiſtory, wwe ſhall 
ſarce find one Example of any State that has been form d by ſuch expreſs Compacta. And indeed, (as Mr, Titins remarks, 
(iſers, DLV.) the firſt Covenant and the general Decree relating to the Form of Government, had nothing to do with 
the Eftabliſhment of all Civil Societies, not even of thoſe that appear'd the earlicft in the World, which (as I have 
oſerv'd in the firſt Note on the ſeventh Section of the preceding Chapter) plainly owe their Riſe to the Cunning and 
_—_ of ſome ambitious Mind, ſupported by Force, In that Caſe, Subjects did not make any Covenant among 
memſelves, but only treated every one for himſelf, with him to whoſe Government they ſubmitred : And much more, 
nd the new Comers, who afterwards joig'd themſelyes to ſuch a Society, when there was already an acknowledg'd 
Swereien, any Buſineſs to treat with any other elſe but him, as our Author himſelf owns. As for thoſe, who after- 
wrds join'd themſelves ſeveral of em together, with an Intention to leave the Independency of a State of Nature, and 
 torm a new Civil Society; we muſt acknowledge, that they were oblig'd to engage themſelves, the one towards the 
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8 "mer ; for ever to unite their Forces together for their matual Preſervation and Security. But beſides, that this Co- 
e nant was rather tacit than expreſs ; it was only made but for a Time, and in view of a ſecond, with reſpect to which it 
* ws what Scaffolds are with reſpect to the Structure they ſerve for the building of. So that we may ſay, that the re- 
of uprocal Covenant between Sovereign and Subjects is what properly conſtitutes a State : A Covenant which is the 
a roundation of all Government, tho” it is often only tacit. Mir. ö 2d Note npon this Section, p. 234. 

i ee Mr. Locke upon Civil Government, C. 8. ſ. 7, Sc. It is not at all to be wonder'd, lays Mr. Locke excellently 
16 ell in his ſecend Treatiſe of Civil Government, Selt.101, &c. that Hiſtory gives us but a very little account of Men 
Id that liv'd together in the ſtate of Nature; the Inconyeniency of that Condition, and the Love and want of Society 


do ſooner brought any number of them together, but they preſently united and incorporated, if they deſign'd to 
„continue together. And if we may not ſuppoſe Men ever to have been in the State of Nature becauſe we hear not 
buch of them in ſuch a State, we may as well ſu poſe the Armics of Salmanaſſer and Xerxes were never Children, 
deezuſe we hear nothing of them till they were imbodied in Armies. Government is ever antecedent to Records, 
nd Letters ſeldom come in among People, till a long Continuation of Civil Society has, by other neceſſary Arts, 
or , frovided for their Safety, Eaſe and Plenty. And then they begin to look after the Hiftory of their Founders, and 


it, _ ſearch into their Original when they have out-liv'd the Memory of it. For tis with Commonwealths, as with 
ne particular Perſons ; they are commonly ignorant of their own Births and Infancics : And if they know any thing of 
| „en Original, they arc beholden for it to the accidental Records that others have kept of it. And thoſe that we 
or Ave of the beginning of any Polities in the World, excepting that of the Fews, where God himſelf immediately in- 
e- 8 Now d, are all cither plain Inſtances of ſuch a Beginning as I have mention'd, or at leaſt are manifeſt Footfteps. 
2W e muſt ſhew a ſtrange Inclination to deny matter of Fact; who will not allow that the Beginnings of Rome and 
o- if 1 vere by the uniting together of ſeveral Men free and independent of one another, mo whom there was no 
50 : b e or Subjettion: An if Foſeph Aceſta's Word may be taken, he tells us, (Lib. 1. Cap. 25.) that in many 
5 % America there is uno Government at all: There are great and apparent conjectures, ſays he, that theſe Men, 
out Vea 2 oj theſe of Peru, for a long time had neither Kinns nor Com monwealths, but liv'd in Troops, as do this Day in 
ng 2388 _ Cheriquanas, thoſe of Brazil, and many other Nations, which bave no certain King, but as occaſion requires 
"3 whe Peace or War, they C buſe their Captains as the pleaſe, And I hope thole who went oy Joon Sparta — 

TIE” 1nd 7 ty recs d by F:fin, Lib. III. Cap, IV. wil be allow'd to have been free Men indeſe nden Ker ano . 
Chin. se let up a Government over themſelves, by their own Conſent. See A/gernoon Sidney upon Civil Gonernment, 


III. dect. XXV, XXXIII. Mr. Barbeyrac's third Note upon this Sett, p. 234, 235» 
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Book VII 


His principal Aim was to oppoſe thoſe ſeditious 
and turbulent Spirits, who, in his time labour'd 
to bring down the Regal Power to their own 
Model, and either utterly to extinguiſh, or to 
render it inferior to the Subjects. To cut off 
from theſe Men their ordinary Plea for Rebel 
lion, which was, that there is a reciprocal Faith 


between the Prince and the People, and that 
when the former departs from what he en- 
gaged by Promiſe, the latter are releas d from 


their Obedience, as alſo to hinder reſtleſs and 
factious Perſons from interpreting every Action 
of their Prince, which ſuiced not with their own 
Humour, as a Breach of his Faith; he reſolves 
to deny that there is any ſuch thing as a Cove- 
nant between Subjects and their Sovereign. 
And having undertaken to maintain, that every 
Monarch, properly and truly ſuch, hath an ab- 
ſolute and unlimited Power ; it follow'd, of 
Courſe, that he ſhould exclude all Covenants 
or Compacts from this Affair, becauſe theſe ſeem 
to be the chief Inſtruments of reducing Authority 
to Bounds and Rules. But- now, although it 
highly concerns the Intereſt of Mankind, that 
the Regal Power ſhould be kept ſacred and in- 
violable, and be ſecured from the impertinent 
Cavils of thoſe buſie Deſigners, who are always 
plucking at it ; yet this Conſideration doth by 
no means make it neceſlary for us to deny what 
is as clear as the Light, and to acknowledge no 
Covenant, in a Cale where there is certainly 
a mutual Promiſe for the Performance of Duties 
not before required. Whilſt I voluntarily ſub- 
jet my ſelf to a Prince, 1 promiſe Obedience, 
and engage his Protection: on the other hand, 
the Prince, when he receives me as his Subject, 
16: mg his Protection, and engageth my O- 

edience. Before this reciprocal Promiſe, nei- 
ther was he bound to protect me, nor I to obey 
him, at leaſt by any perfe Obligation. And 


who will pretend to ſay, that an Act of this kind 


doth not fall under the Head of Covenants ? Nor 
is this Covenant uſeleſs becauſe they who, by 
their own free Choice,appoint a King over them- 
ſelves, ſeem before-hand to have entred into an 
Agreement for the advancing ſuch a particular 
Perſon to the Throne. For as the bare Election, 
without the Acceptance of the Party Elected, 
confers on him no Power over the reſt ; ſo »tis 
plain enough, from the Nature of the Buſineſs, 
that they who freely put themſelves under the 
Power of Another, deſire he ſhould, in the Ex- 
erciſe of that Power, purſue the End for which 
it was given him: and that he receiv'd the Power 
on this Condition, that thoſe who conferr'd it on 
him ſhould not, by his means, miſs of their Aim. 
They who create a Sovereign therefore, as they 
at the ſame time promiſe whatever the Nature 
of Subjection requires ; ſo, on the other part, 
engage him to endeavour the procuring of all 
thoſe Benefits, for the ſake of which Civil Go- 
vernments are introduced. And what can we 
call this but the earring into Covenant? 


X. Nor, upon admitting this Covenant be. Is it 
tween Prince and People, do thoſe Incom ö As 
niencies, to which Mr. Hobbes ſeems to bare ha a 10 
an Eye, neceſlarily follow. This indeed is con Mind 
mon to all Covenants, that they lay upon Me. it the 
an Obligation to ſome certain Performane? defen 
But then, there is the greateſt Difference RR his H 
nable, between thoſe Covenants in which ke his C 
of the Parties doth, at the ſame time, put hin Fortu 
ſelf under Subjection to the other, and thoſe 1 not ce 
which neither Party requires, with reſpect to he ploym 
other, any Superiority or Command. Thus th XI. 
Right of a Maſter over his Servant, at leaſt one lacly « 
ſuch an one as freely enters into that Condition of his 
depends upon Covenant; and in the ſame my; it ver. 
ner the Authority of a Father over him that of. td del 
fers himſelf to be Adopted, and the Comma their 
of a General over his mercenary Troops. A cb 40 
yet this doth not hinder, in the leaſt, but that in be will 
all theſe Caſes there is a Right of Governin bath yi 
on the one ſide, and an Obligation to Obetieac they w 
on the other: nor may the Party in Subje&ion confer 
throw off the Yoak, when his Superior's Com. preſum 
mand proves diſagreeable to his own Humour WY ſhould 
(4). For, in all theſe Covenants which do no; or, tha 
include a Submiſſion of Will and of Strength wealth. 
ſome certain Duties are ſpeciſied, to be mutually them 1 
perform'd on the inward Principle of Conſg. Conſen 
ence; and when either Party refuſeth voluntz WY ailo th 
rily to fulfil his Engagement, there remains go the mu 
Redreſs but either from War and Violence, q ple. Y 
from the Compulſion of their common Lord, bon wit 
But in Covenants, where one of the Parties is WM laveſtic 
made fubje& to the other, the latter may, a; he Mi vith an 
thinks fie, preſcribe what ſhall be done by the g fart] 
former; and hath likewiſe a Power of forcing WW that Su 
his Compliance, in caſe of Refuſal ; whereas the WW ts yield 
former Party cannot, on any account, be ſaid e kno 
to hold the like reciprocal Power over him. All ens 
Wherefore a Governour cannot be tax'd with Gere is 
Breach of Covenant, unleſs he either utterly be omit 
abandon all Care of the Publick, or take up the ben 3 
Mind and Carriage of an Enemy towards his be ſwea 
own People, or manifeſtly, and with evil De- WW » now | 
ſign, recede from thoſe Rules of Government, e contr 
the Obſervation of which was, by the Subject, dis All 


made the neceſſary Condition of their Obedi- y dar 
ence. And 'tis very eaſy for one in Authority Wi "ation 
to avoid and eſcape all thoſe Imputations, pro- Wl © our E 
vided he will but conſider, that the higheſt of I lows, 
Mortal Men are not exempt from the common ſake, tha 
Laws which attend their Fortune and Condition, 2 bim 
and that, as Pliny (h) obſerves, No Prince v m to 


ever himſelf deceiv'd, who had not before deceiv's Fellow. 


others. Laſtly, that Prince muſt either be ex- n: a. 
tremely vicious, or extremely weak and impo- I ''dlate 
litick, who cannot ſo order Matters as that it leas d fr, 
ſhall be always the Intereſt of the greater, or the I What N. 
ſtronger Part of the People to ſee Him preſer d 1 
in his Perſon and Government. And it may 

a ſtrong Motive to him, to apply his beſt Endes. 5 4 
vours towards the compaſling this good End, it U o 
he barely reflect on that Saying in Livy ( ©/ 3 Nen, 40 


e Your } 
— * MI 10 A 
(a) Xiphilin. Epit, Dion. in Neron. All Sovereign Force and Authority, oben conferr'd by a private Perſon, paſſeth immt- ude, go 
diately from the Giver, and holds good againſt him in the Hands of the Receiver. (b) Paneg. c. 66. in Fr. 
c DB. Co 1. , 
(c) L. S. c. 21 : | 
4) eck. 


— 
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imagin d that any People, or ſo much as any 
- * 1 1 continue e than they needs muſt, 
106 Condition which is grievous and uneaſy to their 
3 Tr If then the Majority of the People find 
4 theic Intereſt to ſtand by their Prince, and o 
defend the publ ck Adminiſtration as lodg'd in 
his Hands; as they cannot but do, if he guide 
his Councils with Juſtice and Wiſdom, then his 
Fortune reſts upon a ſafe Bottom. He that can- 
not compaſs chus much is fitter for any other Im- 
ployment, than for Sovereignty and Command. 
XI. Let us proceed to weigh more particu- 
larly che Reaſons urg d by Mr. Hobbes in favour 
of his Opinion. And here, firſt of all, we think 
it very inconvenient, that he ſhould go about 
to derive the Obligation of Subjects, towards 
their Sovereign, from Such a Covenant by which 
euch Man obligeth himſelf to each of his Fellows, that 
be will not reſiſt the Will of that Perſon, to whom he 
bath yielded himſelf to be govern'd (a). Indeed, 
they who have agreed amongſt themſelves, to 
confer the Sovereignty on à certain Man, are 
preſumed to have agreed likewiſe, that they 
ſhould all ſubmit their own Will to his Will; 
or, that, in the Management of the Common- 
wealch, his Will ſhould repreſent the Will of 
them All, Nor is it unuſual to ratify ſuch a 
Conſent about conferring the Sovereignty, as 
allo the Terms under which it is conferr'd, by 
the mutual Covenants and Oaths of the Peo- 
ple. Yet to agree about inveſting ſuch a Per- 
lon with the Government, and to confirm their 
Inveſtiture, by interchanging their Faith one 
vith another, are rwo different things, But co 
2 farther, there's no Abſurdity in ſuppoſing, 
tat Subjects ſhould mutually engage their Faith 
yield Obedience to their common Prince; as 
xe know, there are ſuch Covenants in which 
All engage for each, and each for All. Yet 
there is no Neceflity, but that this may entirely 
de omitted, and in Fact tis ſeldom practis'd. 
When a Stranger is incorporated into a State, 
he wears Allegiance to the Sovereign: bur he 
b nom here required, ſo far as we can diſcover, 
o contract with the other Subjects about paying 
this Allegiance. Laſtly, it would be a thing of 
ſery dangerous Conſequence, to build our Ob- 
ligation to our Prince on a Covenant with each 
0 our Fellow ſubjects, which ſhould import as 
follows, 7 transfer my Right upon the King for Jour 
ſake, that You, for my ſake, may transfer your Right 
2 bim alſo. For at this rate every Subject will 
rem to make the Obedience of every other 
fellow-ſubje& the neceſſary Condition of his 
Wn: and conſequently, if any one happens to 
fiolate his Engagement, all the reſt ſtand re- 
leas d from theirs. And this Reaſon alone ſhews 
What Neceſſity there is, that each Subject ſhould 
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be bound to his Sovereign, in his own Perſon, 
without any Dependence on the Obedience of 
others ; to the end, that how uneaſy ſoever one 
or two perhaps appear under their Confinement, 
the Sovereign may make uſe of the united 
Strength of all the reſt, in reducing the Rebelli- 
ous to their Duty. | 

No leſs incongruous is that Aﬀertion of Mr. 
Hobbes to this Purpoſe ; That the Obligation to obey 
the Supreme Civil Power doth mot ariſe immediately 
from that Covenant by which particular Perſons give 
up all their Right to the State; but only mediately 
frem hence, that, with:ut Obedience, the Right of So. 
vereignty would have been vain and inſignificant, 
and, by Conſequence, no Common- wealth would have 
been form d (. What need of this winding and 
turning, when he might have gone on in the 
ſtreight Road ? The Reaſon, which moved him 
to this Polition is certainly idle and frivolous. 
He proceeds upon a tacic Suppoſal, that things, 
agreed to by Covenant, cannot lawfully be re- 
fuled; whereas a Prince may lawfully command 
his Subject, what the Subject may as lawfully 
difobey ; as if the King ſhould order me to kill my 
ſelf, or himſelf, or my Father, though judicially 
condemn'd : wherefore, in his Opinion, the 
Obedience of Subjects is to be drawn from ſome 
other Principle, than from any Compact with 
the Sovereign. But now, we maintain, that the 
lawful Power of the Prince, and the Duty of 
the Subjects do exactly and compleatly anſwer 
one to the other: and therefore we deny that, 
in any Caſe, the Subject can lawfully refuſe what 
the Prince lawfully enjoins. For he can lawful- 
ly enjoin no more, than what really is, or, at 
leaſt, is judgd to be agreeable to the End for 
which Civil Communities were firſt eſtabliſhed. 
If either, through evil Deſign, or through un- 
wiſe Councils, he attempts any thing contrary 
to this End, the Act ſhall on no account be e- 
ſteem'd lawful. But whether the Subjects may 
reſiſt all ſuch unreaſonable Injunctions, is pro- 
perly another Queſtion, and ſhall be diſcuſs'd in 
another place. Mr. Hobbes's Inſtances are of no 
weight in this Point. For, if the Prince might 
lawfully command any of thoſe Actions which 
he mentions ; that is, if the Performance of ſuch 
a thing, by a Subject, ſhould ſeem Conducive 
to the Good of the Common-wealth, the Sub- 
je& could not lawfully refuſe to comply (e). 
And, on the other fide, if the Commands were 
void of all Juſtice and Reaſon, and the Subject 
flain for not performing them; no Man in his 
Wits will ſay that ſuch an one was lawfully put 
to Death. | 

As to what he affirms inthe ſame Chapter (4). 
That the Right of a Sovereign is conferr'd on 
him by the People, in the way of Donation; 


— 


(a) De Gee, e, 3. . 1. 
(0) See Fudges IX. 54. 1 Sam. XXXI. 


(b) Ibid. e. 6. ſ. 13. 
4. Zonaras, Part III. reports, that when Theophilus the Emperor upon the 


ols of a Battle, ſtood almoſt benumm'd with Fear, and would not ſtir out of the Field; Manuel, with his Sword 
wn, accoſted him to this Purpoſe, Unleſs you . me, I am reſolv d to kill you on the ſpot ; for tis better you ſhould 
ſe your Life, than that you ſhould fix a Mark of the higheſt Diſgrace on the Roman State, by falling into the Hands of the 


Iemy, At which Threats the Em perour, with ſome Unwillingneſs, awaken'd from this Lethargy, 
buide, got off ſafe. The Poet obſerves, Quint. Calab. I. 3. 


and following his 


A Prince ſhould rather fall amongſt the Brave, 


) Kg. wit. in fin. 


Than wear the Badges of a Royal Slave. 


this 


— 
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this is not ſo much as conliftent with his own 
Notions. Donation he himſelf allows (a) to be 
the transferring of Right from one Party to ano- 
ther, without the like Return. But now when 
a Prince is inveſted with the Sovereignty, there 
is a mutual cransferring of Right ; oc a recipro- 
cal Promiſe. The Subjects engage to be obedi 
ent, the Prince to take Care of the Common- 
wealth, to which Duries neither of them ſtood 
bound, before this Act paſſed between them. 
For, as before the Government was conferr'd on 
ſuch a Perſon, the reſt of the Society might have 
oppoſed or reſiſted his Command, though they 
3 appoint him for their Sovereign; ſo 
he on his part, if they had demanded his Care 
or Protection, might likewiſe have reſiſted them; 
that is, might have denied thoſe Performances, 
as things which they had no Right to require of 
him (6). 
XII The other Set of Reaſons, which He 
makes uſe of (e), to overthrow all Compacts 
between Prince and People, will appear to be 
no leſs weak than the former. In the firſt 
place he undertakes to prove that Democratical 
States are conſtituted not by Covenants between 
each Man and the whole People, but between 
each Man and each Man. His Argument is; 
© Becauſe, in every Covenant, the Parties cove- 
© nanting mult exiſt antecedently to the Cove- 
© nant it ſelf. Whereas before the Settlement of 
© the State, the People cannot be ſaid to exiſt, as 
© being not one Compound Moral Perſon, but 
© only a Multitude of Individuals. And then a- 
© gain, after the State is ſettled, to enter into 
© ſuch a Covenant would be to no Purpoſe ; 
© becauſe the Will of the People includes in it 
© the Will of any private Subject, ro whom the 
People muſt be ſuppoſed, in this Caſe, to en- 
© gage their Faith; ſo that they may releaſe 
© themſelves when they pleaſe, and, by Conſe- 
© quence, are actually free. But now *tis mani- 
feit, that there's a Medium between theſe Suppc- 
ſitions, Before the Settlement of the State, 
many Men are not indeed a People, that is, a 
Democratical Community : therefore no Cove- 
nant can be made With them as ſuch. And ſo 
too, after the State is ſettled, a Covenant of this 
Nature would in one Senſe be in vain ; that is, 
twould be in vain, for one or two particular 
Subjects, to make a private Compact with the 
People about the publick Adminiſtration : for he 
that hath once given his Conſent to the intro- 
ducing a Democracy, is preſumed to have there- 
by obliged himſelf to obey ſuch Decrees, as ſhall 
proceed from the Majority of the People ; which 
Obligation mult needs ſutter Prejudice from any 
particular Covenant. But, ſtill in the very Act 
of conſtituting a popular State, a mutual Cove- 
nant may, and really doth, paſs between the 
People and che private Members ; the Nature of 
which we have already explain'd. A Man might 
argue, with juſt as much Reaſon and Conſe— 
quence, that a Husband cannot poflibly have en- 
tred into any Covenant with his Wife: becauſe, 
before Marriage, ſhe was not his Wife ; and, af- 
ter Marriage, twould be in vain to come to a 


3 

— 
Covenant; the Woman's Will being then "IG 
under Subjection to the Man's. Whereas * chat < 
very act of taking or chooling ſuch a * them 
for a Wife, a Covenant might paſs between bo reſolve 
the Parties. Epicurus's Fallacy about Death wi under 
a piece of Sophiſtry much of the ſame Strait engag 


as tis recited and confured by La#antins / 
When we are in Being, Death i; Pri and when A . 
is in Being, we are not: therefore Death ſignifi , 7 : 

thing to us; or, Death and We have nothing to J, . 3 
with each other. What a nice Cheat was this upon u. 10 . q 
Underſtanding * As if we fear d Death when '1y,; _—_ 


once over, and had taken away our Senſes with it A 5 
and not rather fear d to Die, by which At our Seal: 4 the 


are thus taken from us ! For there is @ certain pa 
of time, when We ſeem to be gone, and yet Death; 
not quite arrived. And here's the miſerable Mun 
when Death begins its Being, and We conclude an. 

But farther, ſhould a Man contend with 
never ſo much Earneſtneſs, that he Cannot, in 


liſſolv'd 
Author 
Aſſemt 
into | 
tual Bat 


g f held to 
Democratical Governments, conceive ſuch! origina 
Compact in his Mind, or that he judgeth i WM whole © 
utterly uſeleſs; yet he cannot fairly rake 0s. impoſet 
caſion thence to exclude it fiom other Form, ambigu 
where, thoſe who command, and thole wiy WM Democ; 
obey, are really and naturally different Per. Mey of \ 
ſons. For here certainly a-mutual Covenan and ace 
is required, by which the former engage uw WY afficm, | 
undertake the Care of the Publick, and dis latt 
make the Saſety and Welfare of the People Monarc 
the chief Law of their Actions; and the later, Mſabaſt, « 
again engage to yield Obedience. Hence 'ts but in o 
evident, what Judgment we ought to make certain 
that other Aſlertion laid down by Mr. Hibs WWtinſelf 
(e), that, Becauſe the particular Members of the $M" mac 
ciety, not by any Compact with ibe People, but by pri- Mueof a 
vate Covenants between themſelves, are bound to Ad ho 
quieſce in every Adt of the People; they are, by theſem 0 Cove 
Covenants, bound to acquieſce in that A of the fes? A 
ple, which transfers the Sovereign Right of the Str i 'tary : ! 
upon a Senate, or upon a Monarch. For tis no good Bi Cong 
Conſequence to ſay ; if the General Ailemb'y WW the rw; 
of che People agree to transfer the Supreme ue, can; 
Command on a Senate, or on a King, particu- XIII. 
lar Perſons are bound to ſtand to their Reſoluti- . Multit 
on; therefore there paſſeth no Covenant berween ed as t 
the People, who transfer the Right, and the No- 0 exiſt | 
bles, or the King, on whom it is transferr'd. landing 

He has ſtill an Argument behind, of as much 

Strength and Weight as the reſt. He tells us, that Wl = 

a King, though elected by the People, cannot by \) Vid 
the ſame People be obliged to any Performance (1) Vid, 
becauſe immediately upon his Election, the Fep# Ft 
are diſſoly'd,and loſe the Exiſtence they had 25 c "aſt 
Perſon ; for which Reaſon the Obligation directed Di 
towards them as one Perſon, doth likewile peri 4 Vid 
and is diſſolvd. Now, what he fixeth here for Bd. Gd 
the Baſis of his Opinion, that the Obligation 105 Th 
towards any Perſon ceaſeth, the Perſon 2 = 
being taken away; is to be underſtood of tho (e) For 


Caſes only, in which, either the Perſon is extint Nr, n 
by a natural Death, or that Quality expires n N 
which alone the Obligation was founded. Put "Yay 
when a free People transfer the Government on Bt... 
a King, neither do themſelves die in à natur 


Senſe, nor is the King's Obligation founded n .. Are 


— 


( SG. wit in fn, (6) Comp. Luke XII. 13, 14. (c) C. J. ſ. 7,&c, (d) Iuſtitut. D/ vin. I. 3. c. 17. () De Orte, e. 7- 
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that Quality of the People, which denominated 
them a Free State; but in that by which they 
oſolve to be for the future, a Society of Men 
under a ſingle Governour. As a Suitor, who is 
engaged by Covenant to a young Woman, can- 
not after the Marriage hatch been conſummated, 
except againſt the Contract, on pretence that 
his Obligation is expired, becauſe ſhe is not a 
Virgin now, as ſhe was when the Covenant was 
made. For the Obligation of Suitor was not 
ſounded in the Quality of Virginity ; but he 
contracted with a Virgin in order to her chang- 
ing her Condition to that of a Wife. Up- 
on the conſtituting a Monarch, the People are 
liſolov'd in this reſpe&t only, that the Supreme 
Authority doth no longer reſide in a General 
Aſſembly ; but they are by no means diſloly'd 
into a looſe Multitude, not united by any mu- 
tual Bands: for they ſtill continue one Society, 
held together by one Government, and by their 
original Covenant amongſt themſelves. The 
whole of the Matter therefore is this; Mr. Hobbes 
impoſeth upon leſs intelligent Readers, by the 
ambiguous Signification of the word People. In 
Democracies, the People denotes the whole Bo- 
dy of Men, who in different reſpects, govern 
and are govern'd (a). But who will venture to 
affirm, that an Obligation towards a People in 
this latter Senſe, or as they are ſubject to a 
Monarch, or to a Senate, may not continue and 
ſubliſt, tho' contracted whilſt they were yet free, 
but in order to their future Subjection, and in 
certain proſpect of it? To conclude, Mr. Hobbes 
linſelf elſewhere (I) expreſly aſſerts. That God 
ws made the King of the Fewiſh People by vir- 
tzof a Covenant between him and them (1). 
ud how then can he pretend, that there is 
0 Covenant between a mortal King and his Sub- 
kt? A little before he delivers the direct con- 
mary : When a Man, ſays he, ſubmits himſelf to 
lis Conqueror, he is bound by as neceſſary an Obligation 
« the trueſt Subject: for « Contract, lawfuily entred 
mo, cannot fairly be broken or tranſgreſs d (2). 

XIII. By the means of theſe Covenants then, 
i Multicude of Men are ſo united and incorpo- 
ated as to form a Civil State; which is conceiv'd 
0 exiſt like one Perſon (e), endued with Under- 
landing and Will, and performing other parti- 
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cular Acts, diſtin from choſe of the private 
Members. Again, as 'tis diſtinguiſh'd and known 
from the ſame Members by one general Name 
(4), ſo ic hath peculiar Rights and ſevarate Pro- 
perties, which neither particular Men, nor 
many in Conjunction, nor all together, with- 
out him in whomthe Supreme Authority reſides, 
can make any Claim or Pretences to: and laſt- 
ly, it hath peculiar Actions proceeding from it, 
which private Perſons can, on no account, aſ- 
ſume or challenge to themſelves. o that the 
moſt proper Definition of a Civil State ſeems to 
be this, (3) * (It is a compound Moral Perſon, 
* Whoſe Will, united and tied together by thoſe 
* Covenants which before paſs'd among the 
* Multitude, is deem'd the Will of all; to the 
* End, that it may uſe and apply the Strength 
* and Riches of private Perſons towards main- 
* taining the common Peace and Security (e). 
Mr. Hobbes hath given us a very ingenious 
Draught of a Civil State,conceiv'd as an Artificial 
Man : © In which the Sovereign is the Soul, as 
* giving Life and Motion to the whole Body ; 
the Magiſtrates and the other Officers, Artificial 
Foints; Rewards and Puniſhments, faſtened to 
the Seat of Sovereignty, and by which every 
Member is moved to the Performance of its 
particular Duty, the Nerves which do the ſame 
in the Body natural; the Wealth and Riches of 
particular Members are the Strength; Salus Populi 
(the People's Safety,) its Buſineſs ; Counſellors, by 
whom all things needful for it to know are ſug- 
geſted to it, are the Memory; Equity and Laws 
an Artificial Reaſon ; Concord is Health, Sedition 
* Sickneſs, and Civil War, Death, Laſtly, the 
* Patts or Covenants,” by. which the Parts of this 
Body Politick are cemented together, teſem- 
ble the Divine Hat, or the Let us make Man, 
pronounced by GOD in the Creation (5). 
Whence we may gather by the way, that Jo- 
crates (g) was in the wrong when he affirm'd 
the Form of Government to be the Soul of the State, 
having the ſame Force and Power as the Mind 
hath in the Body. Whereas the Form of Go- 
vernment 15 rather the fame in the State, as ina 
human Body the Structure and Diſpoſition of 
the ſeveral Parts and Members. 
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t by 4) Vid. Hobbes de Cive, c. 13. ſ. 3. 


— 


(b) Leviath. de Interregnis, ſ. 7. Concluſ. 


ce; (1) Vid. Hobbes Ibid. c. 35, 40. (2) Vid, Hobbes Ibid. c. 20. (c) Statius Achil. I. 1. v. 437, 438. 
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vod cujuſcunque Univerſ. Nom. & L. 47. t. 18.1. 1. ſ. 7, D. De 
(3) This Definition isa little intricate, and as Mr. Titius obſerves (O 
ny The State indeed is 2 Body of which the Sovereign is the Head, and the Subjects the Members. Our Author bas 
fre doo blindly follow'd Hobbes's Definition de Cive, Cap. V. S. 9. Part of Mr. Barbeyrac's firſt Note upon this dection, 239. 
(e For that Definition of Dion. Pruſeus (in Boryſthenic.) A State is a Multitude of Men living together, in the ſame 
the ſame Laws, we ma perhaps hereafter find Occaſion to examine ; it being founded on the Maxims of 


ueſtion. Add. Senec. de Beneficiis, I. 6. c. 19. 20. 
bjerv, DLVII.) confounds the Sovereign with the 


for 4) Vid. L. 1. t. 8. I. 6. f. 1. D. De Diviſ. Rerum, & L.. 2. t. 4.1. be Bae De in Fus vocando, & L. 3. t. 4. I. 7. f. 1- 


ki Mog Nor hath Apuleius much better Succeſs when he defines the Platonic Commonwealth, as the moſt per- 
"y odel © Government, in the following manner ; from the Authority of Plato himſelf : A Stare is a Union or 
1 many Men, a mongſt whom ſome govern and ſome are govern d, but all agree and mutually a ſift each other, guide 
em ſel es in their Duty by the ſame Laws, (ſuch as are good and juſt, ) and have accuſtom d themſelves to live with- 
ate Walls, and to have the ſame Inclinations and Averſions in all things. 
a Arcopagir, P. 245, & Panathenaic. p. 450. But it ſeems to me, that [ſocrates is not ſpeaking there of the 
ine rovernment, and that Ilexreia fignifies here only Civil Government in general, which as our Author 
=D SK. 1. is the Soul of the State, Mr. Hertius has lately obſerv'd the ſame 
a his Remarks on Wolfinus's Tranſlation, which led our Author into this Miſtake. Part of Mr. Barbeyrac's 
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XIV. The State in exerting and exerciſing its 
Will, make uſe either of a ſingle Perſon, or of 
a Council, according as the Supreme Command 
hath been confer'd, either on the former or on 
the latter. Where the Sovereignty is lodg'd in 
one Man, there the State is ſuppoſed to chuſe 
and deſire whatever that one Man (who is pre- 
ſumed to be Maſter of perſect Reaſon,) ſhall 
judge convenient (1) ; in every Buſineſs or Af- 
fair, which regards the End of Civil Govern. 
ment, but not in others. For Inſtance, if a 
Prince declare War, if he make Peace, or enter 
into an Alliance, this is interpreted as the Will 
ind AR of the State (a) : but not if he ear, or 
drink, or ſleep, if he En a Wife, or if he 
be znilty of any Vice or Diſorder. So that we 
im a Diftin&ion between the publick Will 
„de Monarch, repreſenting the Will of the 
„, and the private Will of the ſame Mo- 
ren, which he uſeth like any other Man, 
in the Proſecution of his perſonal Affairs. 
Hence chere naturally ariſeth this Queſtion, 
Whecher if he in whom the publick Will reſides, 
wills 0:1:wile than he ought to do, and conſe- 
quently fins in the Exercife of this publick Will, 
the Action which proceeds from a Will thus de- 
praved, is co be look'd on as the Action of the 
State? For every Perſon, who ſubmitted his 
owa private Wilt to that of che Prince, is ſup- 
polcd to have doue it with this Intention, that 
the Prince lhould will nothing, but what ſhould 
be juſt in it ſelf, and advantageous to the Pub- 
lick. Here it ſeems reaſonable to pronounce, 
that an Action, proceeding from the Abufe and 
Corruption of the publick Will, is in it ſelf 
a publick Action, or the Action of the State; be- 
cauſe perform'd by the Sovereign, as conſider'd 
in that Capacity. Thus if a King or a Senate 
ordain evil Laws, execute wrong Judgment, 
appoint unfit Magiſtrates, or undertake unjuſt 
Wars, the Act in all theſe Inſlances is certainly 
publick. As when a Coach- man overturns, the 
Action is his as a Coach- man, tho' as one un- 
skilful or negligent in his Art. But then, in the 
Court of Conſcience, no Man is accountable 
for ſuch an AR, unleſs he contributed poſitively 
and effectually towards its Production. There- 
fore Subjects are not charged with the Faults of 
the Government, nor they in a Senate or Ruling 

Council, who diſſent from any ſuch Propoſal, 
and are out voted by the reſt. But the Inconve- 
niences, which innocent Subjects ſuffer on ac- 
count of theſe publick Crimes, are to be rank'd 
amongſt thoſe general Evils to. which Human 
Nature, in this Condition of Mortality, lies ne- 
ceſſarily expos d; and which we muſt therefore 
endure with the ſame Patience as we do extreme 
Drought, or immoderate Rain, and thoſe other 
Misfortunes which we ityle naturally Evil. 
Though there are ſeveral things, which Expe. 


rience ſhews to have a very great Virtue ang X 
Efficacy towards the preventing of theſe Incon. 
veniences ; as Fundamental Laws, good Edu. 


cation and Diſcipline, and above all, the pre. —4 
cepts of Religion. theſe 
It follows on the other hand, that whateys; ſhall 


any particular Perſon, or many together, 9. f 
all, without the King, ſhall will or do, beſide no M 
or contrary to his Authority or Command, ng 
only in Bufineſs of the latter, but alſo of th: WM will 
former kind, ſhall not in the leaſt be look d on Mane 
as the Will or the Action of the State, but 38; 
private Will, or a private Action: Nay, then vote 
ſhall be ſo many diſtinct Wills, and fo m. himmel 
ny diſtin& Actions as there are particult oblig'c 
Men concern'd in the willing, or the doing bis Cc 
thus or thus. And the fame Judgment is to he 


the State, Titius Obſerv. 559. 


paſs'd on that which fingle Men, or a Number * 
of Men ſhall attempt, by their own private Mo. WW which 
tion, without Authority or Order from that Go. an re 
verning Council, in which the Sovereign Power ineffec 
reſides, Therefore amongſt the Opinions which WE refuſer 
encourage Sedition, and which tend to the dif. WF Stubbo 
ſolving the inward Frame and Structure of any WW right « 
State, eſpecially of a Monarchy, Mr. Hole: ss a d 
reckons this for one, that the Vulgar are not a N brough 
rightly to diſtinguiſh between a State, or Pep he is n« 
and a Multitude. A People or a State makes bu Part by 
one Perſon, having one Will, and performing under 
only one and the ſame Action. Neither of which comma 
can be ſaid of the Multitude of Subjects oppoſel i Eaſy cc 
to the Prince or Sovereign Council. But w. ]＋ͥ elf to 
he affirms afterwards, that The People Rule in et confeſs 
State, comes to nothing through his idle Aﬀea1 recially 
tion of over-much Nicety. For the Word wy Perfons 
muſt import one of theſe two things, either th much I 
whole State, or the Body of the Subjects. bnoth 
the former Senſe tis ridiculous Tautology, M Julgme 
People, that is the State, rules in every State: in tb bme 1 
latter Senſe tis abſolutely falſe, the People a: «i Cou 
ſtinct from the Prince, rules in every State. As fe nd wit 
that which follows, In Monarchies the People govern i fe to 
becauſe the People, by the Will of one Man, exert thi . 
ewn ; he ought rather to have ſaid more plain —— 
thus: In a Monarchical Government, the N „ 
of the Prince is ſuppoſed to be the Will of thi 1011 
State. Nor can that Paradox, Rex ef Pepalu Importar 
The King is the People, be explain'd in any otbe (% 0: 
Senſe than this. His other Remarks are i Jade 
enough ; as, that the Vulgar always ſpeak vel 
—— Number of Men, as of the People, ot a in parti 
tate, and are wont, upon Occaſion to ſay, te 
State hath. Rebell'd againſt the King, which "i ii he 
impoſſible ; and that the People or the Stu bound 
deſire and refuſe what is deſired or refuſe (e) Vi 
ſome troubleſome diſcontented Mutineets ; 1 1 | 
der the Name and Colour of the People, anime 3 
ting the Members of the State againſt the Stat ajority 
the Subjects againſt the Sovereign. 5 Ihe 
« purblick 
— — 14. Gre 
of the Þ 
(1) Provided firſt, that he a& with Knowledge, and not thro* Error, nor thro” any raſh Motion, which for WY vination 
time deprives him of the Uſe of his Reaſon; and, ſecondly, that he don't violate the Fundainental neh a 
(a) ᷑uripid. Supplic. v. 1188, &. — El 
Ir 
Tis fit Adraftus ſwear ; N !hly, 
The King and Lord of Greece ſhall ſwear for all. — f 
tic} 


(6) De Cive, c. XII. ſ. 8 
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xv. But where the Supreme Authority is con- 
feri'd on a Council, made up of many erſons, 
each of whom retains his own Will: the Que- 
dion firſt to be derermin'd is, What Number of 
thele Perſons agreeing in the ſame Reſolution, 
ſhall repreſent the Will of the Council, and by 
Conſequence of the State? For otherwiſe, as 
no Man is bound to follow Another's Judgment 
rather than his own, unleſs he hath ſubjected his 

| Will to the Will of the other Party; ſo tho' a 

Man enter into Society with others, in order to 

the directing . their Buſineſs by the common 

Vote, yer if by expreſs Condition he reſerve to 

himſelf this Privilege, that he will not be 
Wh oblig'd to any thing to which he doth not give 
bis Conſent, the Decrees of the Majority ſhall 
not in the leaſt affect him, or force his Com- 
pliance, Thus there are Bodies Incorporate, in 
which each Member hath a Negative, and by it 
ein render the Conſent of all the reſt void and 
ineffetual (1). Yet, if a Perſon abſolutely 
eſuſeth to hearken to Reaſon, and out of mere 
Stubbornneſs oppoſeth thoſe who ate in the 
tight Opinion, he may be expell'd the Society, 
25 a Nuiſance , or in ſome Caſes; may be 
brought to farther Puniſhment. * For tho? here 
he is not bound to follow the Act of the greater 
Part by his own precedent Covenant ; yet he is 
under the Obligation of a geheral Law, which 
commands him to ſhew himſelf Friendly and 
Eaſy to others, and as a Part, to conform him- 
ſelf to the Good of the whole (a). It muſt be 
confeſs'd, that in Meetings of this kind, eſ- 
rcially when conſiſting of a great Number of 
Perfons, Bulineſs is never diſpatch'd without 
nuch Difhculty, and many times falls and comes 
v nothing, by reaſon of the Difference of Men's 
Judgments,” and the impregnable Obſtinacy of 
bme Tempers: And, according to the ordina- 


nd without Terms of Exceptions, united him- 
if to any Society or Aſſembly, in as much as 


y Courſe, if any Perſon hath once abſolutely, 


he cannot require, that all the reſt ſhould be 
govern'd by his Vote, or that they ſhall omit 
what ſeems neceſlary or profitable for them, in 
Deference to one diſſenting Member; he is ac 
the ſame time, preſum'd to have oblig'd him- 
ſelf to the acknowledging and ratifying all Re- 
ſolutions, which the major Pare ſhall have 
ſettled. For if he looks on this as any Hardſhip, 
he ſhould have put in his Exception to it, when 
he firſt treated about his Admifſion into the 
Society. But it would now betray a Spirit, un- 
reaſonably proud and troubleſome, to think 
himſelf wiſer than all his Fellows, If a Man 
ſo farperſiſt in his Opinion, as to be uneaſy, 
becauſe he cannot force it upon the whole Com- 
pany; he is at his liberty to quit the Union in 
which he was before engaged. But 'ewould be 
high Injuſtice for a Perſon, when he hath been 
out-voted, to follow the Example of- thoſe we 
find deſcribed in the Hiſtorian (b). Every one of 
them, (lays he) taking it heinouſly that his own Opi- 
nion was not followed, applied bimſelf more negligently 


and heavily to the common Buſineſs ; nay, rejoyced up- 


on any ill Succeſs or Miſcarriage, that he might have 
Occafion thence to boaſt among ſt thoſe of bis own Par- 
ty, and Demonſtrate that there could be no other Cauſe 
of the Diſappointment, but the ſlighting his particular 
Advice. Hence, according to the regular Courſe, 
the Votes of the Majority in Aſſemblies have 
the Force and Virtue of a general Decree: not 
becauſe there is any Neceſſity of this, by the 
Appointment of Nature, but becauſe there is 
hardly any other poſſible means of tranſacting 
Buſineſs amongſt Numbers (c): Tho' it ſome- 
times happens, that a Propoſal more for the 
Benefit, or the Honour of the State, may be re- 
jected, when the Authors cannot form a Party 
ſtrong enough to carry it: For in theſe general 
Eſtabliſhments, for the ordering of Human 
Affairs, which often admit of ſo great Variety, 
ſince 'twas not impoſſible for Men to invent ſuch 
4 Method, as ſhould be free from all manner of 
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0) Every one knows, that in Poland the Oppoſition of a ſingle Member breaks up the Diet. See Hartknoch de Polon. 
Lib, II. Czp. I. Sect. 15. The States of Holland likewiſe obſerve this Maxim, when they have any Affair of great 
Impot!ance to be debated. Sce Mr. Hertins's Note. Mr. 8 firſt Note upon this Section, Pag. 242. 4 

(a) On which Subject, we may add the Argument in Father Paul's Hiſtory of the Council of Trent, (1. 
& þ. 788.) that the French were not bound by the, Decrecs of the Copncil, having proteſted againſt it. Where 
the Judgment, of the Parliament of Paris is alſo produced, and runs to this effe& ? That the Authority of the 
| whole Body is then, indeed, transferr'd on the major Part, when the Cauſe affects All in common, bur bath none 
in particular; but when the whole Cauſe ſo belongs to All, as that each are to be allow'd their reſpective Shares; 
in this Caſe, the Conſent of every one in particular is neceſſary, and the Negative is the more favourable fide : nor 
2 the Abſent in the leaſt obliged x unleſs they confirm the Reſolutions by their own Vote. That, Eccleſiaſtical AC. 
carl | ſemblies are of this kind ; in which, how frequently ſoever Councils may be held, the abſent Churches are not at all 
| und by their Decrees, except they pleaſe to receive them. (6) Agathias, I. IV. c. 5. 


d b (c) Vid. I. 30 t. J. 1. 19 ny Ad Municipalem. P!in. Lib. 2. Epiſt, 13. n. 5. The Votes paſi by Number, net by 


; 10 Meigbt, nor is jt poſſible, that in à publick A embly it ſhould be otherwiſe, where nothing is. ſo unequal as the very Equality 


i” KLIWS whilſt All have not the ſame Wiſdom, and yet All have the ſame Right. Idem Lib. &. Epiſt. 13. n. 4. Whilſt the Point is 


State A every Man hath the Privilege, of diſſenting ; but <vhen tis once determin d, All are bound to maintain what the 
a 999 bade Decreed. And of this regular Courſe of proceeding we are to underſtand that of Ariſtotle, Polit. IV. 
- Þ at cohich moſt agree in, is receiv.d under all manner of Gavernments. For in Oligarchy, in Ariftocracy, and in 
44m my States, the Neſolution of the free part of thoſe concern d in the Supreme Management, is confirm'd and ratified as 
Tk Decyee, See alſo, Grotius Lib, II. Cap. V. Sed. 17, & La continuation des penſees diverſes de Mr. Bayle, Pag. 
A : Gronovizes, in a Note upon the Place I have juſt quoted of Grotius, adds the following Reſtrictions to this Maxim 
4 wy Plurality of Voices, Firſt, That the Point in Debate be determin'd by fair Voices, that is, that there be no Com- 
. ation among the Members, and that the Majority of em, before they enter the Alſembl „have not agreed to carry 
E * Particular I Secondly, That the Majority of the Aſſembly. be not ſuſpedted * who, 8 to 
u chez eftabliſt.-d Laws and Cuſtams, ought not to be in the Buſineſs that is debating, that they may not be ju _— 

N dn Cauſe.“ Thirdly, That the Matter in Debate be not contrary either to Divine Laws, or to Reaſon, 
vith „„ That- it does not wt the Fundamental Laws of the State, and that it does not tend to, the changing, 
tas Neceſſity, the Form of the Government, Fifthly and laſtly, that. it be not in the leaſt prejudicial to the Rights 

1 Perſons, nor to the Privileges and Ancient Cuſtoms cftabliſh'd for the good of the Publick. Mr. Barbey- 


V. 5 daes third Note upon this Section, P. 242. K k k 10 


— 
— 


3 — ——— 2 


* 2 — —— —ê 
— * — ha. — * 


% 


2 * 22 


478 C the Inward 


Fare Book VI 
— — — — —— 


Cha 


Inconvenience, that mult be follow'd which holds 
good for the molt part (a). And therefore, tis 
idle to pretend, that ſince it ſeems agreeable to 
Nature, that what proceeds from more Wiſdom 
ſhould take place, againſt what proceeds from 
leſs; it is therefore repugnant to Nature, that 
the weaker Opinion of many ſhould out-weigh 
the wiſer Opinion of 'a few, and conſequently, 
that the former ſhould compel the latter to an 
imprudent Undertaking. Indeed, in determi- 
ning ſpeculative Truths, Opinions are not paſs'd 
by Number, but by Weight : And the Multitude 
of Patrons is it ſelf look'd on as a Mark of 
Error (b). But this Rule can by no means be 
applied to the Management of Buſineſs in an 
Aſſembly, the Members of which have all an 
equal Right to influence the Proceedings. For 
who ſhall be the Judge here which Opinion is 
the wiſer ? Certainly not the Parties themſelves, 
which ere thus divided. For neither fide will 
allow the other thus to over-rule a Point, in 
which their Credit, as well as their Intereſt, is 
ſo nearly concern d. And where's the Man, 
who doth not think his own Parts and Wiſdom 
more conſiderable than his Neighbours ? Nay, 
How many are there who take a Delight in diſ- 
paraging an Opinion or a Project, tho' the beſt 
that could have been advanced, only becauſe 
they were not themſelves the Authors and Con- 
trivers of it? Nor would it be eaſy, for the two 
diſſenting Parties to refer ſuch Controverſy as 
this, to the Deciſion of a common Arbitrator ; 
for again, the Arbitrator's Wiſdom or Integrity 


might be call'd into Diſpute, and might require 


a new Judge to determine the new Queſtion, 
Not to ſay, that moſt of the Points, debated in 


ef the 
In the 
added 
the Te 
in Pre) 
denato 
of 11x 
there | 


hath been therefore thought moſt Proper A 
enter upon ſuch a Method as ſhould be the lea 
expoſed, either to Difficulty or Uncertain: 
and none can be invented which ſhould anſy.. 
this Character better, than the countin 0 
Voices (e). Beſides, whoever is allow d t 
Privilege to Vote in a Council, is preſumed 0 
ſufficient Ability to penetrate and ccmpreheny 
all Affairs, that ſhall fall under their Deliben 
tion. Which mult be allow d to be true of tho, 
Councils at leaſt, into which perſons are no 
admitted, without ſome kind of Choice and 4 
probation of others. Neither would it be 4 
ways expedient, to give any one Man in ty 
Council, as ſuppoſe the Preſident or chief jj. 
rector, the Power of controlling the why; 
Matter by his Vote, and declaring which of fh 
Opinions is the better. For, if the Prerogyin 
ſhould be granted to him, he might prefer the 
Judgment of the ſmaller Party to that of the 
greater; nay, he might rejet both Propoſals 
on Pretence that neither was Good; and thus he 
would, to all Intents and Purpoſes, be the (gl; 
and arbitrary Governour of the State. As ab. 
{olute Princes may follow that Advice which i 
ofter'd by the feweſt of their Counſellors; « 
may take ſuch Meaſures as are contrary tothe 
Opinion of them all. 

XVI. But as to this Point of the Plurality df 
Votes, it is needful to obſerve, that in ſome 
Councils 'tis not enough for an Opinion propoſed 
to have the Advantage of one Vote, or of ſomo 
few more than the contrary, but e er it can be 
carried, it muſt have a Majority to ſuch a cer- 
tain Number (1). Thus the Law about the 
Election of the Pope (d), requires two Thirds 


(c). 
this Ju 
(4), 2 
equum 
terns Al 
cannot 
that, f: 
fairs, a 
the {tro 
duced | 
Counci 
tion of 
ſhips a 
pact, o. 
be Joir 
ſuch at 
doth no 
determi 
if ſo me 
the Pro} 
Intereſt 
alded, 
tapal E 
 orderr'e 
'arridg 


| "which 
theſe Aſſemblies, relate to ſuch Matters as can- (2) of the Cardinals to agree in their Nomina- WW pact « 
not conveniently be committed to the Judgment tion. And the ſame Rule appears to have been Wi ſce m. 
of thoſe who do not belong to the Society, It follow'din (3) the Election, and in the Orders Hypo:h 
1 * ne 25 WM. &clare 
| 2 Diſpu 
( a) Bodin, De Republ. I. III. c. 4. p. 456 (b) Senec, De Beat. Vit. c. 2. Whilft I am treating of a Hay fore the 
Life, You are not to anſwer me, as upon a Diviſion in the Senate Houſe, The greater Number is on this fide ; for the lkewiſ 
greater part is, for that very reaſon, the worſt ; Mankind are not ſo Happy, as that the beſt things ſhall baue the moſt Palas ewile 
and Defenders. And ee a Multitude is generally an Argument of the Wrong. Phocion, when a certain Pro 1 EW 
of his was receiv'd 'with general 1 1 turn'd to his Friends, and ask'd them, Whether he had unadviſed! perior ( 
let drop ſomewhat that was amiſs. Plutareb in Apothegm. 188. 4. Idem De Educat. p. 6. A. Ed. Wecb. To 2 XVII 
the Vulgar is to diſpleaſe the Miſe; Euripides will bear Nimoy to this Obſervation, whom <ve find ſpeaking to the ſame Reſolut 
Purpoſe. | | Kt ; 
Vye not the Art of tickling vulgar Ears, | = 2rcund 
But yet my Vote weighs ſomewhat with my Peers. but, th 

When Aſſes judge, tis Muſick to be loud; | ; 
And that which ſhocks the Thinking, charms the Crowd. — 


Hence, as Quintilian obſerves, (Iaſtitut. Orat. I. X. c. 7.) They who are ambitious of a * Wiſe to the Fol, 4-140 J 
pear Fools to the Wiſe. Plato Conviv. p. 1188 C. Ed. Wech. A few Men of r * feared, than C £ 
hole Multitude compoſed of Ignorance and Weakneſs. Add. Valer. Max, J. 3. c. J. J. 1. Ext. Dio, Chryſoff- De lis non 

b 


capto, I. 190. D. Ed. Pariſ. Morel. For a thing to bave been believed a long time 
ruth. (c) Plin. Panegyr. c. 62. in fin, *Tis better to truſt the whole 


for its 


Fools, is no Authority or Argument 8 
4 — than any private Member : A 


particular Perſons may deceive and may be deceived ; no Man ever cheated All, no Man was ever cheated by 


gs 4 V. Grot. L. 2. c. 5. .. 17. ibid, Bœcler. 
(2) V. Gratian. Can. 36. Diſtin& 63. 


7 
(4) Juſ. Canon. C. 6. De Elect. & Eledti Poteſtate. : 


(3) Our Author is very much miſtaken in this Point, in reference to the Election of the Decuriones among the As- 


cient Romans; and to prove the Truth of this Aſſertion, we need only caſt our Eyes th ä 

him: For they evidently prove, that there muſt be two thirds of the 1 of — 0 b — in the Aſſembly 3 4 

and not that rwo thirds of the Votes of thoſe thar are preſent are required, to determine abſalutely in an ABUT: J & 

alſo Digeſt. Lib. L. Tit. IX. Leg II. III. The Paſlage of Prudentius which our Author quotes to prove it, 
i 


better applied; for it 2 


ſhould be three hundred Senators preſent in the Aſſembly, 


Laws herc cited by M (65) 


t here u 7 


ewiſe, that to make a Decree of the Senate valid, it was anciently requiſite, the | 
and not that three hundred Senators hobld V che be E friſtor, | 


ote for 


Thing, For it was ſufficient, that among thoſe three hundred Senators,the Majorit of Voices was for one 2 Ha 5 
ARS | OP 


. XXX111. towards the end. Upon which ſee Onnen 2 c. 5 
have done, the very Laws which he here applies wrong 


of 


nion. This appears among others from this Paſſage of Livy, 


Qui As:1ipgT1s, id volumns jubemuſque. Lib. XXV 


C 
Note. Our Author himſelf, Sect. 19. cites, in the ſame Senſe 
Part of Mr, Barbeyrac's ſecond Note upon this Section, p. 243, 244. 


Plebs fic juſſit ; quod Senatus juratus MAXIMA 


, 


* 
. 


— 


- * 
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and Conſtitution of Civil States. 479 


Chap. II. 


curiones under the Roman Emperours (). 
. = 8 Hiſtorian, (b), we find this Clauſe, 
added to the Decree of the Senate for Baniſhing 
the Feſuites, that nothing ſhould be determin d 
in Prejudice of the ſaid Decree, .unlels eighteen 
cenators were preſent, and unleſs five Parts out 
of fix conſented to the Reſolution. Yet, where 
there is no ſuch particular Appointment, that 
ide which exceeds the other, tho by a ſingle 
Vote, ſhall be accounted a true Majority, and 
equivalent to the. Conſent of the whole Body 
(6). 'Tis to no Purpoſe, that ſome urge againſt 
this Judgment, the Maxim of the Civil Law 
(4%, Quod omnes tangit, id ab omnibus approbari 
eguum eſt, Equity requires, that what Aſfedts or Con- 
cerns All, ſhould bave the Approbation of All : for we 
cannot hence conclude, therefore "cis Injuſtice, 
that, for the more convenient Diſpatch of Af- 
fairs, a few diſſenting Members ſhould yield to 
the ſtronger ſide. But farther, the Maxim pro- 
duced doth not relate ta thoſe Aſſemblies or 
Councils, which are conſtituted for the Regula- 
tion of publick Affairs, but to private Partner- 
ſhips and Confederacies, form'd by bare Com- 
pact, or by che Agreement of ſeveral Men, to 
be Joint-poſleſſors of ſome one thing. Now 
ſuch an Agreement, or Confederacy as this, 
doth not give the Perſons concern d, a Right to 
determine any thing about the common Affair, 
if ſv much as one of the Partners diſagrees to 
the Propoſal, thinking it prejudicial to his own 
Intereſt (e). As for that Clauſe, which is 
alded, by the Law before-mention'd, about the 
Papal Election, that What is there particularly 
order d, about the two Thirds, ſhall not 


bridge the Liberty of their Churches, in 
*ich the Opinion of the greater and ſounder 
5 


' Part ought always to prevail; the reaſon of 
t ſeems to be this ; becauſe according to their 
Hypotcheſis, the Supreme Judge, the Pope, ma 
Gkclare which Opinion is the ſounder, in caſe 
i Diſpute ſhould ariſe on that Point. Where- 
fore the ſounder ſide, unleſs it be the ſtronger 
lMewiſe, ſhall not be conſider'd, except in 
ofal Cafes where there lies an Appeal to ſome Su- 
dl perior ( N. 

wh XVII. If che Parties divided are equal, no 
Reſolution ſhall paſs 3 but Matters ſhall conti- 
nue as they ſtood before: becauſe there is not 
ground enough for any Alteration eicher way ; 
but, the Weight on both fides being the ſame, 


I 


— 


the Balance hangs even, and the Buſineſs na- 
turally ſtops. Hence, even in Criminal Caſes, 
upon an 7 of Votes the Party is acquitted: 
Tho' the Penalties Enacted againſt falſe Accu- 


ſation or litigious Suits, ſeem not to take place 


on theſe Occaſions (g). Amongſt the Jews, 


the Criminal was not condemn'd (1), tho' there 
happen'd to- be one more Vote againſt him than 
for him. Which Cuſtom was no doubt, founded 
on this Principle, that ſince there is no leſs Re- 
ligion and Conſcience to be obſerv'd in what is 
„ by a Judge, than in what is depoſed 

y a Witneſs ; as a ſingle Witneſs is not ſuffici- 
ent to Convict (2), fo a ſingle Judge is not 
ſufficient to Condemn. For che — of the 
Judges, by declaring ditectly contrary to each 
other, ſeem'd mutually to evacuate the Force of 
their. own Authority, We ought to add one 
more Remark on this Subject; and it is, that 
where Suffrages are given by Companies or 
Tribes, the particular diſſenting Members in one 
Tribe, who were out-voted by the Majority of 
their Fellows, ſhall not be allow'd to encreaſe 
the Number of diſſenting Suffragans in any o— 
ther Tribe. | 

XVIII. Laſtly, when more than two Opini- 
ons are ſtarted, the Queſtion is, whether they 
are all to be reckon'd ſeparately from each other, 
ſo as to give the Preference to that which, taken 
apart, hath more Favourers than any one beſides ; 
or whether two or more Sentences, tho' diffe- 
rent between themſelves, may be firſt join d to- 
gether to caſt out a Third, and then play'd a- 
gaiaſt each other, ſo that the Motion, which 
upon the laſt Reſult hath moſt Voices, ſhall pre- 
vail? Here, if we conſider things barely accord- 
ing to their Natural Equity, without any ſpecial 
Compacts or Conſtitutions to the contrary, it 
ſeems proper to diſtinguiſh between thoſe Opi- 
nions which really and totally difter one from 
the other, and thoſe of which one is included in 
the other as a Part, or which differ only in Quan- 
tity ; ſo that the latter may be allow'd to unite 
in that common Point where they agree, but 
the former may not be join'd, being abſolutely 
Inconſiſtent. Thus they who adjudge a Delin- 
quent to pay twenty Pounds, and they who ad- 
judge him to pay ten Pounds, may unite in the 
ten Pounds, againſt thoſe who would entirely 
acquit him; and he ſhall ſtand guilty to the 
Value of the ſaid Sum, as that in which the 


1 


— 


*» 


4. ) L. z. 2.4. 7. 3 4 D. Quod cujuſcunque univerſ. Nom, &c. & C. L. 10. f. 31, J. 45. De Decurion, Prudent. J. 1. 


an 4M (tra Symmach. v. 604. Ofc, 


non 
nent Sic conſulta patrum ſubſiſtere conſcriptorum. 
ber: Non aliter licitum priſco ſub tempore, quam ſ 


Jercentum ſenſiſſe ſenes legerentur in unum. 
ruemus leges patrias ; infirma minoris 
Fox cedat numeri, parvdque in parte fileſcat. 


ed by (b ) Manrocen, "AE 5 


ably ; — de Reg. Jur. in Decretal. Lib, VI. 
See . & I. 10. t. 3. I. 28. De Communi dividundo. 


is 99 (e) Ouintilian. Declam. 254. Equal Votes favour the Pe 


(c) Vid. L 4. t. 8.1. 17. / 6. D. De Receptis. Vid. Grot. d. i. 


Whilſt ancient Honeſty poſſeſs'd the Throne, | 


To Acts of Senate juſt Reſpe& was ſhown, 
Becauſe three handred Reads had join'd in one. 

Still let the Laws prevail; the Weaker Few 

Yield up their Fall: Belief, a Captive to the True, 


(4) Cap. Lyod 


(+) By which we are to explain I. 11, of B. 8. t. 3. D. De Serv. Frad. 


(1 Add. Gratian. c. 36. Diſtinct. 63. a 
rſon in Danger. Antiphon, Orat. XIV. When things are 


there 7, they make for the Priſoner, not for the Accuſer ; as an Equality of Votes aſſiſts the former, not the latter, Add 


Ariſtor, Proz / 
ite ot hey Acqu 


c. 5.1, 18, Note the laſt, 


J. 29. c. 13. Vid. L 42. f. 1.1. 29 D. De Re Judicat. M. Sence, J. 1. Controv, V. One Fudge Condemns, 
"hag its ; of t<vo different Sentences, the Milder ought to take place. The Greeks called this favourable Caſe, 
i, s Vote: On which Subject the Reader may conſult a whole Diflertation of Bœcler's. 
(2) See above in B. 5, c. 13. f. 19. 

KK K 2 


(1) See Grote. 
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Majority of thoſe that are co try him agree: was to ſtand, in which the greateſt Part of 1h two | 
The Fine of ten Pounds being contain'd under Number ſhould agree: Upon hearing the Caſe tw, q Inftai 
that of twenty (a). Hence aroſe chat Cuſtom the Fudges declared for the Priſoner's Baniſhmen, f., often 
in the Roman denate, of ordering a Member Sen- more would have him Fined, and the ot ber three oy Othce 
tentiam dividere (b), to divide his Opinion, when he him to ſuffer Death: Being demanded, in order 1, 1; Colleg: 
had not deliver'd himſelf diſtinctly, but had ad- Execution he demurs to the Sentence. This Caf andy 
vanced two Motions at once, one of which was was then offer'd for ſuch an one as they um his pa 
approved by the Company, the other not, But dmg, or unexplicable. Cnemon in Heliodyy,, WI foluti 
it ſome Vote a Criminal to Death, Others to Hiſtory (F), is Condemn'd by ſeventeen Hy. are ut 
Baniſhment, and a third Part are for clearing dred Voices to Death, and by a Thouſand 0 bear 1 
him; neither can they who propoſed Baniſh- Baniſnment: Yet, in as much as the former alway 
ment join with thoſe who declared for his Death, 2 was divided, ſome requiring that h Wills 
againſt the acquitting Party, nor the Acquitters ſhould be Stoned, others that he ſhould be Cove 
and the Baniſhers againſt thoſe wha condemn'd thrown Alive into a vaſt Cavern of the Eau: may! 
him to Capital Puniſhment, For theſe Sen- the Thouſand who decreed to Baniſh him mid yet re 
tences are altogether incompatible ; Death be- the greater Number (g). * the V 
ing neither a Part of Baniſhment, nor Baniſh- It is farther obſery'd by Grotjus (Bb), that that a 
ment of Death. And tho' the acquitting when ſeveral Perſons, join'd together, do nv o Þ 
and the baniſhing Parties thus far agree, that form a Society, or general Body, propeily b che Pc 
both are for ſaving the Man's Life; yet their call'd, but are only tied to each other with re. to the 
Opinions do not directly produce this Agree- gard to ſome certain thing which they all pr. Wi of che 
ment but only by way of Conſequence: the take of, yet by unequal Shares; then not only C. 
Opinions being in themſelves really different. the Order and Precedency ſhall be fixd accord. WF P<rior 
For they who would abſolve the Criminal, do ing to their different manners. of partaking Memb 
thereby releaſe him from all manner of Suffer- but the Votes, in ſtead of being Numbere I Man (| 
ing; whereas they who ſentence him to Baniſh- ſhall be meaſured by that Proportion which i the B 
ment inſiſt poſitively upon having him puniſh'd, each Suffragan holds in the common Poſſ:{lion new 
tho' in ſuch a particular Manner and Degree (c). (i). On which Rule we may add this Re. the for 
P.lybius (d ) reports a remarkable Cauſe of this mark; that ſince a Society or Combination d Acc 
Nature. Certain Grecians were held Captives at this Nature, is founded only upon ſomewhat Memb 
Rome, and a Motion made in the Senate after which all have a common Title to enjoy, and i Provid 
what manner they ſhould be diſpoſed of. Upon not upon ſuch a Covenant as is requifite to the but the 
the Debate three Opinions were propoſed, one Eſtabliſhment of a juſt and regular Community, i bat a. 
that they fhould be releas'd, another that they and by which each Member ſubmits his private alt by , 
ſhould be condemn d, and a third that they ſhould Will to the Will of the Majority; therefore be Po; 
be detain'd Priſoners ſome time longer; the firſt, when *cis affirm'd, that the Vote of him, wholf Maxin 
in the Number of Votes, exceeding both the o- holds a larger Share in the Poſſeſſion ſhall hav day ( 
ther, if feparately taken. Here Poſthumius the the Advantage of Another's Vote who holds Delay. 
Prætor, who then preſided in the Senate, ha- ſmaller Share; we are to underſtand it with thi Rule, 
ving a Grudge againſt the Captives, made uſe Limitation ; that the former ſhall not be allow, ber of 
of che following Stratagem to the great Preju- by Virtue of his Superior Vote, to divelt t le). | 
dice of their Caule, When the Members were latter of his Right, or any way to procure b alow'c 
to divide, he omitted one of the Opinions and Prejudice. And thus we may apprehend whit lome « 
propoſed two only, ordering thoſe who were is to be look'd on as the Will of the State, where five tl 
for releaſing the Men, to go to one part of the the Sovereignty is lodg'd in many Hands. J mien 
. Houſe, and thoſe who were for diſpoſing of XIX. As to the Number of Men who my XX. 
4 them any other way, to go to the other part. compoſe a Council or Aſſembly, in which pub lettled 
| By which means, they who would have confin'd lick Affairs are to be debated and determin'd, dupren 
. them for a time, united themſelves wich thoſe *tis manifeſt that three at leaſt, are abſolutely fe. Man o 
Þ who would have condemn'd them; and ſo both quired (4). For ſhould there be but %, i obtain 
5 together out. voted thoſe who would have grant- they happen to be divided in Judgment, there 15 oo; 
i N ed them their Liberty. In Gellius Ce) we lind none elle to turn the Scale on either fide, and * d 
. the following Controverſy propoſed : Seven ſo no Buſineſs can be concluded (). Nor 5" * - 
* Judges were to ſet upon a Criminal, and that Opinion any Objection againſt this Rule, that ſomernm® LY 
? . — — — — * no! 
K (a) To this Purpoſe ſee J. 38. f. 1. d. I. D. De Re Judi 25. Di is, fur. Can. de mar th 
|. 183 in VI. 'Ths but loſt Fe: in Grotius 0 when? gh A Su Ca B theſe we.” the De 
i (1.27 ) he oppoſech the Determination there made, and ſays, the Criminal ought to be condemn'd in fen, 5 hrlt co 
ii the greater Part agreed to this Sum, and that what they diſagreed in, ought to be rejected. For in pve they A on the 
i agreed, but the Majority only then prevails, when rhe whole Body do not unite in any ſingle Reſolution. ,M petual 
f (6b) id. Cicer. Epiſt, Fam. I. 1. Ep. 2. Senec. Epiſt. XXI. What is cuſtomary in the Senate, ought likewiſ?, J think, ee 
7 be the Practice in Philoſopiy : when 3 Man delivers an Opinion, which I like in part, I bid bim divide, and I follow 4 ut J 
q cordingly. (c) Vid. Plin, J. VIII. Epiſt. 14. (d) Excerp. Legat. 129. Ks 


(e) L. IX. c. 15. The fame Caſe is the Subjec of Ouintilian's 256th Declamation, where among other things, there 
is this good Remark, Non idem ſentientes waa, a= _ idem e compara. ' Tow can't Nen thoſe that diſagroe (a) „ 
#berefore compare thoſe that agree. See likewiſe the 7 of the 3cth Declamation in Liban. 9% au 

(1). E W CAPS * * Gay. 16. & Ziegler ad Grot. I. 2. c. 5. . 17. 69 WA 1 

! n this Subject, Vid, L. 2. f. 14. J. 8. D. De Pactis, L. 16. f. 3. J. 14. D. depoſiti rern ＋ 
De Reb. author to. poſſid. be : _—_ . 50 Ja 


() Had. L. 58. t. 16,1, 85. D. De Verb, ſignif. (1) Via, Cap. 1. Jur. Can. de Arbitris, ty ()! 
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duo Perſons only are term'd Colleagues, as 101 
Inſtance, the Roman Conſuls. For that Word 
ofren imports no more than the Equality of 
Office and Dignity (a). InLatin we meet with 
Collegium Tribunorum, the College of the J ibunes ; 
and yet any one of choſe Magiltrates, by entring 
his particular Ditlent, could evacuate iny Re- 
ſolution agreed on by the reſt. So chat they who 
are united to each other by ſuch a Relation, and 
bear ſuch a common Title of Honour, do not 
always form a regular Aſſembly, in which the 
Wills of all the Members are, by Virtue of ſome 
Covenant, compacted imio one Will. But Men 
may happen to compoſe a Budy or Society, and 
yet retain each his particular Will, diſtinct from 
the Will of his Fellows. Therefore to urge, 
that a Contract of Fellowſhip may be made between 
two Perſons only (%, is of no Conſequence in 
the Point before us. As for what may be alledg d 
to the contiary out of the Digeſts ; the meaning 
of the Law in that place is, not that a College or 
Company may be originally contlituted by a ſingle 
Perton; but that noon Failuce of the other 
Members, by any ext aord':ury Accident, one 
Man ſhall be ſutficient co preſerve and repreſent 
the Body already eltabliſh'd, till ſuch time as 
new Members may be ſubſtituted in the room of 
the former. 
According to regular Courſe, the abſent 
Members are not conſider'd in theſe Aſſemblies, 
provided they have receiv'd lawful Notice (e), 
but their Right devolves (as it were) upon thoſe 
that are preſent, When two (lays (4) Seneca) 
oil «7 by 4 common Commiſſion, be that is preſent bath 
roll i: Power of both. Yet in our Judgment, this 
roll Maxim ought to be reſtrain'd to Buſineſs of 
= ily Occurrence, and ſuch as will admit of no 
; 1 Delay. It is likewiſe an 2 to the ſame 
Rule, if the Laws require ſuch a preciſe Num- 
ber of the Members to concur in every Buſineſs 
e). In ſome places, the abſent Members are 
allow'd to exerciſe their Power by delegating 
ſome others who appear in Perſon, and thus to 
give their Suffrage amongſt the reſt, either in 
Writing, or by the Mouth of their Proxy (f). 
XX. The Civil State being thus framed and 
ſettled, the Perſon or Perſons on whom the 
dupreme Authority is conferr'd, whether one 
Man or a Council, either particular or general, 
obtain the Name of a Monarch, a Senate, or a 
Puple; and private Men, as oppos'd to theſe, are 
yd Subjects. Here we muſt obſerve, that a 
Man may become Member of a State two ways, 
dy expreſs or by tacit Covenant. For they who 
were the Original Founders of Commonwealths, 


le not ſuppoſed to have Acted with this Deſign, 
an. d chat the State ſhould Fall and be Diſfoly'd upon 
Lede Deceaſe of all thoſe particular Men, who at 


elt compos d it; but they rather proceeded up- 
on the Hope and Proſpect of laſting and per- 
petual Advantages, to be derived from the pre- 
lent Eltabliſhmeac, upon. their Children and 


LO I 


their whole Poſterity. We mutt theretore e- 
ſume them to have had this in their Aim, 
that their Children and their furure Race 
ſhould, as ſoon as they come into the World, 
enjoy the Benefits and Bleflings of che Publick 
Conſtitution. Which ſince it is impc'iuble to 
obtain without Government, the very Life and 
Soul of a State, therefore all who are born with- 
in ſuch Dominions, are hereby ſuppos'd to have 
ſubmitted themſelves to the ſtanding Government. 
Hence there is no Neceflicy, that tlæy who have 
been once inveſted with the Supreme Command, 
ſhould require the expreſs Homage and Allegi- 
ance of their new Race of Subjects, tho' all the 
Perſons, who firſt conferr'd their Authority upon 
them, may poſſibly be extint. Farther, ſince 
every Civil Community is fix'd in ſuch ea parti- 
cular Scene, where che Members have placed 
themſelves and their Fortunes in Security, which 
could not but be endanger'd, were all Men al- 
low'd promiſcuouſly the Privilege of coming 
thicher without acknowledging the Government; 
therefore tis to be look d on as a general Law in 
all States, that he who comes within the proper 
Limits of a State, and much more if he delire to 
reap the Benefit of it, ſhall be preſumed to have 
abandon'd his natural Liberty, and to have ſub- 
jected himſelf to the Government there eſta- 
bliſh'd ; at leaſt for ſo long as he thinks fit to 
reſide in thoſe parts. If he deny to make this 
Acknowledgement, he is to be reputed as an 
Enemy ; ſo far however, as that he may lawful- 
ly be expell'd the Borders. So it is manifeſt, 
that they are no leſs ſubjected to the Civil Au- 
thority, who join themſelves to a State already 
ſettled, than they, who by aſſembling and uniting 
themſelves together, form'd it at the Beginning. 

le may not be improper to Remark on this 
Occaſion, that there is ſome Diſagreement 
amongſt Learned Men, about the true Notion 
of Civis, a Member of a Civil State, Mr. Hobbes 
(g) ſeems to make Civis an equivalent Term 
with Subditus, a Subjedt. According to which 
way of ſpeaking, Women, Children and Ser- 
vants will be made proper Deniſons. Our 
Judgment on the Point is, that fince e very 
State is conſtituted by Mens ſubmitting their 
Wills to a ſingle Perſon, or to an Aſſembly, they 
principally have a Title to the Name of Members, 
by whoſe Covenants the Society was firſt incor- 
porated, and they who regularly ſucceed into 
the place of theſe primitive Founders, And 
ſince theſe Acts belong to the Maſters of Fami- 
lies, they ſhould ſeem to merit this Name by 
an eſpecial Right: but Women, Children and 
Servants, whoſe Wills were before included in 
the Wills of their Domeſtical Governour and 
Director, can challenge it only by way of Con- 
ſequence, and by Virtue of their Dependence 
upon him ; in as much as they likewiſe enjoy 
the common Protection of the State, and hold 
ſeveral Rights and Privileges on the Score of that 


(2) Vid. 17 
+4. 173. D. d. J. De Verb. ſignif. & L. 
ieee .J.. D. Ou 


& Elefti Poteſtat. 
(a) Controy, VII, 4. 


- Veeurion, 


(2) De Cive, 6% V. 11. 


(e) d. L. z. D. d. J. 


* 
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L. 26. f. 7. J. 14. D. De Admin. tut. & L. 46. t. 3. J. 101. D. De Solutione, 
uod cujuſcunque Univerſit. Nomine, & sc. 


(c) Vid. C. 36. Jur. Can, de EleCtione 


; | | Quod eujuſeunque Univerſit. Nomine, &c. & J. 45. D. 6. . 
(f) Vid. Cap. 46, De Eledtione & EleRi Poteſtate, in Ultimo. 
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Relation. But Inmates, Strangers, and other 
Temporary Inhabitants, are not Members of 
the Commonwealth, becauſe they propoſe only 
to tarry for a certain Space, but not to ſettle 
their Perſons and Fortunes on the publick Bot- 
rom. Ariſtotle's Definition fram'd to expreſs a 
Member of State, and taken from his holding a 
Share in the Magiſtracy, and in the judicial Proceedings, 
agrees only to a Democratical Government, as 
he himſelf obſerves (a). 

XXI. To proceed ; in moſt Commonwealths, 
the Members are found eſpecially diſpoſed to 
two ſubordinate Bonds or Engagements, by one 
of which they unite in certain Numbers, to 
form a particular Body, yet ſtill under the Di- 
rection of the Publick; and by the other, the 
Ruling Power calls them to ſome Inferior Share 
in the Adminiſtration. Theſe Bodies of Men, 
form'd in Subordination to the State, or general 
Body, whether they are term'd Companies, Cor- 
porations, Colleges, or paſs under any other 
Title, may firſt be divided into thoſe which 
were fram'd before the Settlement of Civil States, 
and thoſe which have been erected ſince. The 
Bodies or Syſtems, preceding Civil States in 
point of Antiquity, are Familie: ; in which the 
Authority and the Right, held by the Father 
and the Maſter, have been already explaind. 
Of which Right, fo much remains in their Poſ- 
ſeſſion, as hath not been cut off, either by the 
Nature and Frame of the publick Society, or by 
Civil Ordinances, or laſtly, by general Cuſtom. 
Such Bodies as have been form'd ſince the Eſta- 
bliſhment of the Civil Society to which they be- 
long, may be diſtinguiſh'd by the Names of Pub- 
lick and Private. The Publick are thoſe, which 
have been ſet upby Authority from the Sovereign 
Power in the Commonwealth. The Private are, 
either thoſe which have been compoſed by the 
ſole Act of the Subjects amongſt themſelves, or 
ſuch as depend upon ſome Foreign Power, 
which, within the Dominions of Another, is 
to be look'd upon only as a private Right and a 
private Act. Private Bodies may again be divided 


into Lawful and Unlawful; of which the former 


are, or ought to be, approv'd of and allow'd by 
the State, the latter not. We ſay ought to be al- 
low'd: For ſuppoſe under a State where the 
Divine Worſhip is corrupted, ſome endued with 
Senſe and Knowledge of the true Religion, 
ſhould hold private Aſſemblies, withour either 
open Tumults, or ſecret Conſpiracies againſt the 
Government Eſtabliſh'd ; how much ſoever the 
Perſons in Authority may diſlike what differs 
from their own Perſwaſion, yet no one will pre- 
ſume to term theſe Aſſemblies Unlawful, ſince 
the Supreme Governours themſelves (1) lie un- 
der an Obligation to acknowledge, approve and 
maintain the ſame Truths that are there profeſs'd. 


Ch: 


Improvements of Learning are publickly gif unleſ: 
couraged, ſome Perſons ſhould meet together or re 
to join in the Purſuit and Enquiry of Wiſg,? MY the / 


So likewiſe, if in a barbarous State, where; 


ſuch a Body of Men cannot be pronounced 3. to a | 
unlawful Society. Both are again divided * che R 
Regular and Irregular. The former are thoſe, 1 che ge 


which by Virtue of certain Covenants, there; look'd 
an Union of Wills amongſt all the Memben. hae 
The latter thoſe, in which we do not fo mus, Ml *"*!©, 


apprehend any Union of Wills, as a Conſent any whict 
Conſpiracy, without any mutual Bond or Eg. alone 
gagement, ſuch as may proceed from ſome com. of ſuc 
mon Affection, as ſuppoſe, from Hope, fron Perſo! 
Deſire of Gain, or of Revenge; from Amd. trary | 
tion, Anger, andthe like, ſhall t 

XXII. With Regard to all Lawful Bodies, 1 Who! 
to be obſerv'd, that whatever Right they poſſe; either 


and whatever Power they hold over their Mem. bly , { 
bers, is all under the Determination of the con- 
Supreme Authority, which it ought on 90 to prot 
account to oppoſe or to over-balance. Fo, ecgiſte 
otherwiſe, if there could be a Body of Men Memo 
not ſubject to the Regulations of the Civil C. in che 
vernment, there would be a State within x on © 


State. Therefore, if any Commonwealth ws e Pa" 
at firſt fram'd by the Union of ſeveral abſolue 8 48 
and independent Bodies, twas altogether e ny ck 
quiſite, that the reſpective Bodies ſhould give As t 
up ſo much of their former Power and Right, tae fit 
as was neceſſary for the forming a Civil Com- ey w 
munity : Becauſe elſe they could not but fall 5 © 
ſhort of the End which they propoſed. hut, of the 
if we look on theſe Bodies or Syſtems in a State ven e 
already ſettled, we are then to conſider, what "me 
was the Intention of the Supreme Governour, en © 
in founding or in confirming ſuch a Company. vile v 
For if he hath given, and aſcertain'd to them, ciety 
in expreſs Words, an abſolute and independent 0 Go! 
Right, with regard to ſome particular Affairs N 


which concern the publick Adminiſtration; then 
he hath plainly abdicated part of his Authotity, en, 
and, by admitting two Heads in the Conſtitution, tocee 
hath rendred it irregular and monſtrous : which 55 un 
no one in his Wits will do, unleſs upon extreme embe 
Neceſſity. But if the Sovereign is deſirous to 1 t 
preſerve the Power whole and unimpair d, it ien 
neceſſary that the ſubordinate Body ſhould ſo Wi bon [ 
reſtrain and moderate its Rights, as not to pie. 2 = 


judice the Supreme Authority, nor to put an) Bl und 

ſuch Extent upon their Privileges, or to dra I 
any ſuch Conſequence from them, as ſhall tend r er ! 
to the releaſing the ſaid Body from their inferior 4 F 
and ſubordinate Condition. Now after What the 
manner the Power of theſe Bodies is limited, * tl 
we are to learn from the particular Charters © a * 5 
their Foundation, or Confirmation: as likewiſe * al 
from the Common Laws of the State, which are 9 8 | 
ſuppoſed to bind all and each of the Members, : . 4 


IS to be 
3 3 —— ag d 
(a) Polit. J. 3. c. 1. See the reſt of this Chapter where he thus goes on, According te different States, the Members ar oport 


«different. Wherefore the Deſcription we have given belongs eſpecially to the Members of a Democracy; to thoſe © other 


Governments it may accidentally, but doth not neceſſarily, agree. Idem Polit. I. 3. c.8. Mere being many Forms e 
Bodies, there 1 hy Conſequence, bs many kinds of Members, who com oſe them. 
or this Realon : For the Sovereign doubtleſs believes his own Religion better than that whic 


(1) 'Tis not 


Civil 
h differs (a) 


from it ; and as long as he is of this Perſuaſion, nothing obliges him to alter it. But 'tis becauſe Sovercigns, of what teld 1. 
Religion ſocver, have no Right to hinder any one from peaceably ſerving GOD according to the Light and Dittates © ty may 


unleb 


lis Conlcicnce, See hereafter, Chap. IV. Sect, 1. Note 2. Mr. Barbeyrac's Note upon this Section, p. 247. 
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ard. From all which it follows, that, if 
ol miniſtration of ſuch a Body be committed 
to a lingle Man, whatever he acts according to 
the Rules of their Foundation, or according to 
che general Conſtitutions of the State, ſhall be 
look d on as the Act of the whole Body. But 
whac he doth contrary to, or beyond either of 
theſe, ſhall be his own proper perſonal Act, 
which ſhall not affect the reſt, and for which he 
alone ſhall be accountable. If the Government 
of ſuch a Body be lodg'd in a Council of ſeveral 
Perſons ; when any thing is done by them con- 
trary to Law, or to their Foundation, thoſe only 
ſhall be liable ro Puniſhment on this account, 
who agreed to the Proceeding ; but they who 
either diſſented, or were abſent from the Aſſem- 
bly, ſhall be judg'd innocent : whom therefore 
it concerns, for the ſake of their own Security, 
to proteſt againſt the Decree of the reſt, and to 
regiſter their Proteſtation in the publick Acts and 
Memorials, leſt they ſhould happen to be involv'd 
inthe Puniſhment of their Fellows Crime. Where- 
25 on the other ſide, in an Independent Aſſembly, 
no particular Member hath the Liberty of proteſt- 
ing againſt a Decree ; becauſe this would be to 
deny the Supreme Power of the ſaid Aſſembly, 

As to the Debts of theſe Bodies or Companies, 
the firſt thing to be conſider'd is, in whole Name 
they were contracted. For what any Member 
owes on his own private account, is not a Debt 
of the Company. Only in this reſpect, that 
when the Sentence of the Court obligeth him to 
Payment, Execution may be taken, not only 
won the reſt of his Goods, but upon thoſe like- 
viſe which belong to hirti as a Partner in that 
Sciety- But ſuch Debts as are contracted by 
the Governors of che Company, (whether this 
Power be lodg din the Hands of one, or of more 


s Perſons; ) according to their Charter of Foun- 
dation, and thoſe Rules which are to guide their 
J Proceedings, oblige the whole Body, as ſuch ; 
and unleſs they have a common Stock, each 
+ WI >{-mber is to anſwer for his Quota, Yet here 


un there is this Difference, that ſuch Creditors 
do not belong to the ſame Common-wealth, 
lo upon Denial of Payment, may treat the Mem- 
rc. bes no otherwiſe chan if each had engaged for 
ny tie whole, As in all other Caſes, any Perſon 
aw under a foreign Juriſdiction, ſtands liable to 
of luter Repriſals for the Debts of his Country- 
ior nen. Debts contracted otherwile than the Rules 
bat ef the Company allow, bind thoſe only ho 
cd, dave their expreſs Conſent to the contracting 
of wem; and not thoſe who diſſented, except to 
viſe dhe Value of what they have been Gainers by 
are em. And ſuch a Debt, when the common Stock, 
lo far as tis affected by it, will not hold out, 
15 to de diſcharg'd by Contribution of the diſſen- 
ung Members, according to their reſpective 
Proportions, But if a particular Member lend 


rr 


— R 


unleſs where they have been OY abridg'd 


together on that Deſign (e). 


Money to the Company, as ſuch, he can only 
charge the Goods of the Company; and if they 
fall ſhort, he muſt thank himſelf for the Loſs (a). 
If a Controverſy ariſe between any Member 
and the Company, the Company ſhall not be 
Judge, but the State to which the Company is 
in Subordination. For 'twould be very incon- 
venient, that they ſhould be allow'd to give Sen- 
tence in their own Cauſe, when the Matter may 
be referr'd to a Common Power, 

XXIII. Unlawful Bodies are not only thoſe 
which unite on the account of ſome manifeſt 
Villany, or ſome Deſign contrary to expreſs 
Law ; as the Companies of Thieves, Beggars, 
Strowlers, Pirates, Highway-men, Cc. but Fike. 
wiſe any Confederacies between Subjects built 
on 2 private Compact, without the Conſent of 
the Government, and repugnant to the End of 
Civil Communities: which are uſually term'd 
Conſpiracies or Faftions, The Deſign of theſe is 
various, Sometimes the Perſons thus Aſſocia- 
ting aim at the chief Command, and would 
ſeize the Government into their own Hands : 
ſometimes they propoſe, by this means, to bring 
the Management of publick Buſineſs to their 
own Humour or Advantage. Some are for in- 
creaſing their private Fortunes by plundering 
the Publick: others bandy into Factions, only 
to ſecure themſelves from Puniſhment. Nay 
thoſe Confederacies which carry a plauſible Pre- 


tence, as ſuppoſe Protection from Danger, Re- 


dreſs of Grievances, Removal of Evil Counſel- 
lors, and thoſe likewiſe, the Cauſe of which is 
kept ſecret, are ſuſpicious and dangerous. For 
in the firſt place, this is to invade the Office of 
the Sovereign, by entring upon thoſe Affairs 
which belong ſolely to his Care and Direction; 
and then farther, when the Mutineers are grown 
confident of theic own Strength, they may eaſil 
be encouraged to turn it upon the State (5). 
Hence many Actions, not otherwiſe culpable 
in their own Nature, become unlawful when 
perform'd in 2 tumultuous or factious manner. 
Thus to Petition the Government, or to Accuſe 
any Perſon of a ſuppoſed Crime, we Proceed- 
ings which the Law: allows; but to do either of 
theſe, with a numerous Body of Men gather d 
for that purpoſe, bears the Appearance of Riot 
and Sedition. And ſo in Martial Laws, it is 
uſually made a Capital Offence, for Soldiers to 
petition for Pay, in a large Company, draun 
ef: A is 
XXIV. Beſides that common Bond, which 
engageth all Subject to their reſpective Sove- 
reigns, there lies a particular Obligation on 
thoſe who are entruſted by the Higher Powers 
with the Exerciſe of ſome part of the Govern- 
ment, in their Name and by their: Authority; 
and who paſs under the general Style of Magi- 
ſtrates and Pablick Minifters, Diſtinct from theſe 
are the private Miniſters or Servants of the 
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(a) Comp, Hobbes Leviath. c. 22. | | 


nit y may engage Tou againſt me. 
(e] Add YL gainf 


dies 
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4/2 Thus Ot bo ſpeaks in Tacitus, (Mift. L. 1. e. 84. in the Beginnin * At preſent indeed, and in the Poſt You now 
4 You are for me; but whilſt Lon run up and down in the dark, and All are in Confuſion round You, Chance or Opportu- 


s XIX. 39, 40. Vid. Hobbes, De Cive, c. 13. f. 12, 13. & Leviath. C. 22: where he compares Iawfut 


mur, the Muſcles, and unlawful to ens, Boils, and Impoſthumes, Engenared by the unnatural Corftux of Evil Hu- 


Prince, 
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Prince, who perform Common Offices for him, 


as they would for any other Maſter. Amongſt 
the former kind, or thoſe who ſerve the Prince 
in his Politick 


the Government and Princely Office, and do 
therefore in ſuch a particular Meaſure, repre- 
ſent the Perſon of the Sovereign ; who are pro- 
2 and ſtrictly term'd Publick Miniſters : Others 
are 
Publick Buſineſs. To the firſt Claſs belong the 
Regents, ot Protectors of the Kingdom, during 
either the Minority, or Captivity, or Delirium 
of the Prince ; then the Governours of Provinces, 
Cities, and Diſtricts; the Commanders of the 
Militia, by Land or Sea; the Directors of the 


FF OS WE, 


Capacity, there is this Difference 
obſervable, that ſome of them Exerciſe a part of 


aſſiſt in the Diſpatch and Execution of 


underſtood (4). 
( a ) Comp. Hobbes Leviath. c. 23. & Bodin. De Republ. 1. 3. e. 7. 


Treaſury ; the Judges and others concern; 
pronouncing or executing Juſtice ; the Public 


Cenſors of Dofrines, Ambaſſadors to forei 


States, and the like. In the other Claſs, we — 
to reckon the Counſellors, who do not chen 
ſelves Exerciſe any part of the Sovereignty, u. 
only declare to the Sovereign their Opinion 4 
bout Affairs; thoſe likewiſe who are any oy, 
way ſerviceable to the publick Management; 3 
the Secretaries, the Gatherers, Keepers or jy, 
ſpenſers of the Revenue, the Souldiery : thy, 
who lend an inferior Afliſtance in the Procees 
ings of Juſtice, and if there be any Others of ch 
like Characters; the Order and Diſtinction 
which, in every particular State, eaſily may b 
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| Cu AFP. IL 
Of the Generation of Civil Sovereignty or Majeſty: 


I. Sovereignty, the Reſult F thoſe Covenants by 
which the Publitk Body was firſt united. 
II. This done by' the Divine Will and Appro- 
III. #hether the Majeſty of Princes # 
450 derived from G O D. 
IV. The 


Arguments which ſome make uſe of to prove 
V. Civil Authority not the Effect of War. 


the Affirmative. 
13 us proceed to examine, whence that 
Sovereignty or Supreme Command, which 


appears in every State, and which, as a kind of 


Soul, informs, enlivens and wields the Publick 


Body, is immediately produced. In order to 


which Enquiry, we ſuppoſe firſt of all, that Ci- 
vil Authority, for the obtaining of its juſt Effect, 


requires as well Natural Srrengtb, by means of 


which the Subject, if he preſumes to decline 
Obedience, may be terrified into his Duty, 
through the Fear of Puniſhment ;'as alſo a Tirle, 
by Virtue of which, as by juſt Right, the Per- 
formance; or the Omiſſion of any Action, may 
be impoſed on Others : to which Title there an- 
ſwers in the Subject an Obligation to comp 
with what is thus enjein d. Now both theſ: 
Requiſites do immediately flow from thoſe Pats 
by which the State isc united and ſubſiſts. For 
tho* no Perſon can transfer his Strength to ano- 
ther by any real and natural Conveyance, yet 
He is ſuppoſed to be Maſter of other Men's 
Strength; according to whoſe Pleaſure, they are 
bound to exert and apply it, not having any 
Power to reſiſt or to. refuſe his Commands. In 
as much as there can bè no other way ef tranſ- 
ferring Strength, amongſt Men. And ſince all 
the Members of the State, in ſubmitting their 
Wills to the Will of a ſingle Director, Gia, at 
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immediately 


| \ 


| 


- 


- bliſh'd, not upon Violence, 
manner, upon the voluntary Conſent and Sub- 


* 


Sovereign Authorit 


—— 


VII. How 4 Vaſſal or Feudatory j beeime « 
VIII. Whether a Free State, or à Monarch, n+ 


— 


I. Who 


Whence, if any Perſon - ſhould, for 
deliver him- 


ſelf to me in Servitude, he thereby really confers 


VI. Whether « Father of a Family may, vita 


any new At, commence a Prince. 
Sovereign Lord. 


ſigning their Power into otber Hands, are the 
Efficient Cauſe of the Sovereignty produced. 


has proper'y the Power 
Regal Title. | 


the ſame time, thereby oblige themſelves to 
Non-reſiftance, or to obey him in all his Deſres, 
and Endeavours of applying their Strength and 
Wealth to the Good of the Publick ; it appear, 
that He who holds the Sovereign Role, is pol. 
ſeſs d of ſufficient Force to compel any Perſons 
to a Diſcharge of the ſeveral Injunctions, which 
he lays upon them'(a). So likewiſe, the ſame 
Covenant - affords a full and'eafy Til, by which 
the aforeſaid Sovereignty appears to be Ella. 
ut in a Lawful 


jeRion'of the reſpective Members. This then 1 


the' neareſt and immediate Cauſe, from which 
y, as a Moral Quality, doch 
For if we ſuppoſe Submiſſion in one 


reſült. 


ty of acting, may be convey d to af. 


voluntarily and upon Covenant, 


on me the Power of a Maſter. Againlt whic 


_— * 3 


_— tes _ 


ed Nogahvig is f WOT "FTTY 


(e) Liv. J. 2. c. 59. The Force 


of the Supreme Command is Luilt on the Conſent of theſe who Obey. . 
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way of arguing, to object the vulgar Maxim ot 


du quis non b bet non poteſt in alterum transferre, 
N. ome can tranſmit to Another what he duth not poſſeſs 
bimſelf ; is but a Piece of trifling lgnorance. Yet 
fiii co procure to the Supreme Command an 
eſpecial Efhcacy and a Sacred Reſpect there is 
need of another addicional Principie betides the 
Submilſion of the Subjects. And therefore, he 
who affirms Sovereignty to reſult, immediately, 
from Compact, doch not in the leaſt detract from 
the Sacred Character of Civil Government, or 
maintain that Princes bear Rule by Human Right 
only, not by Divine. 

II. Yer this is beyond Diſpute, that ſound 
Reaſon ſufficiently intimated to Mankind, how 
that upon their Multiplication in the World, 
their Honour, Peace and Safety could not ſub- 
it, without the Eitabliſhment of Civil States, 
which cannot be underſtood without a ſupreme 
Authority. And thus both the States them- 
ſelves, and the chief Government erected in 
them, are ſuppos'd to proceed from God, as the 
Author of the Law of Nature. For not thoſe 
things alone are from God, which He inſtitutes 
and ordains by his own immediate Act, without 
the Concurrence or Interpoſition of Men; but 
thoſe likewiſe which Men themſelves, by the 
Guidance of good Reaſon, according as the dif- 
ferent Circumſtances of Times and Places re- 
quired, have taken up in order to the fulfilling 
of ſome Obligation, laid upon them by God's 
Command (a), And, in as much as the Law of 
Nature cannot, amongſt a great Multitude, be 
conveniently exercis'd, without the Aſſiſtance of 
Civil Government; 'tis manifeſt, that God, who 
impoſed the ſaid Law on Human Race, did com- 
mund likewiſe the eſtabliſhing of Civil Societies, 
bar as they ſerve for Inſtruments and Means 
of improving and enforcing the Law of Nature. 


Origine of Civil Government wich very licle 
difference from what hath been here deliver'd on 
the ſame Head. The Supreme Authority, ſays he, 
is not to be derived from the bare Adt of Men, but from 
the Command of God, and from the Law of Nature: 
or from ſuch an Act of Men by which the Law of 
Nature is follow'd and obeyd. For He that enjoins 
Society, enfoins likewiſe the Order and Method to be 
obſerv'd in it: but now the very Soul of Society is Go- 
vernment ; and of all the Societies the moſt perfect is a 
Civil Stare, Which is right enough ; provided 
we add, that the Divine Command, concerning 
the Erection of Civil States, exerted and diſco- 
ver'd it ſelf through the Suggeſtion of Reaſon, 
by which Men came to underſtand, that the 
onour, Gracefulneſs and Peace, which the 
Law of Nature propoſeth as its Aim, could not 
poſſibly ſubſiſt without Civil Society; eſpecially 
after Mankind was conſiderably multiplied. And, 
in this very Point conſiſts the Difference between 
Civil Communities and other Human Inſtituti- 
ons: the latter alſo being introduced through the 
Perſwaſion of ſound Reaſon, yet not after ſuch a 
manner, as if the Honour, Safety and Welfare of 
Human Race could not be preſerv'd without it. 
As to the Fifth Commandment in the Decalogue 
(2), which enjoins Obedience to the Civil Ma- 
giſtrates (urg'd by Bæcler,) we are to obſerve, 
that this doth not exclude the next and immediate 
Cauſe of Government ; as the Commandment 
againſt Theft doth not, in the leaſt, exclude or 
ſuperſede the Organ of Property. And then 
for the Title of God's Vicegerents upon Earth, alcrib'd 
to Governours, we think it may very fairly and 
conveniently be explain'd in this Senſe; that 
whereas the Peace and good Order of Mankind, 
was not ſufficiently procured by a bare Reve- 
rence towards the Law of Nature, and towards 
the Author of it, that End is now, happily pro- 
duced, by the Virtue and Efficacy of Civil Do- 
minion. In which Senſe, the following Poſiti- 
ons of the ſame Writer are plain and intelligible ; 
therefore, That 4 State might properly be a State, 
and might obtain its End, God, by the Law of Na- 
ture, inſtituted a certain Order and Method of Com- 
manding and Obeying, in which Order, by the Will of 
God, and by the Dictate of Natural Reaſon, there uy 
be ſomewhat Supreme and Independint, controllable 
no human Pleaſure, which as it is ſubject to God alone, 
ſo it 1s the Second or the Deputy of His Power ; and 
this is nothing elſe, but the Supreme Civil Authority: 
But it is purely the Act and Diſpoſal of Men, whether 
they will intruſt the Supreme Authority with one or with 
many Perſons, and what particular Methods they will 
follow in eſtabliſhing diſtin&# Forms of Commonwealths. 


1 — . — — = 


(10 Vid. Selden. de Fur. N. & G. Fec. Heb. l. 7. c. 4 Ge. Le Clerc in Deut. I. 17. 
(2) Tis in the Original the Fourth Commandment, inſtead of the Fifth, in which 


th of Conſequences, or rather Artifices, include 


But no good Interpreter will draw any ſuch Concluſions from 


| made on the 
rſt Verſe of the XX, Chap. of Exod, and 


ana ua hence likewiſe it is, that God, in the Holy 

ar, Scriptures, expreſly approves of ſuch Govern- 

l- ment, acknowledging and confirming it, as his 

ons WM own Appointment, and guarding by the ſevereſt 

ich Penalties the ſacred Awe and Veneration of it. 

ame but whether or no God expreſly commanded the 

uch inticuting of States, as to particular Times and 

u. baces, is a Point in which we have no certain 

wh! formation. For the Precept of the Sons of 

Sub- b, concerning TJudicatures ( 1 ), which may 

en erhaps be urged to this Purpoſe, doth not ſpe- 

wa ly the particular Time and Place of erecting 

dot them. So that we may underſtand it in this 

on Lenſe, that the Methods of judicial Proceſſes, 

chat When once ſettled, ought diligently, to be exer- 

7 cd and adminiſter' d. Bæcler (6) explains the 

dule. ( — — | 

e e) Cong. 1 76m. II. 2. 

1 (b) Add Grot. Lt. 4. 3. J. 6. BY + | 

tbet- our Author follows the Lutheran diviſion of the Decalogue. Beſides, he too freely grants, that it relates in that place 
"ther. ” . I know very well, that Divines and Preachers, by Stren 

ance, Hue 1 under the Names of Fathers and Mothers, 8 5 
bim- b = without examining the general Foundation of thoſe tedious Expoſitions that are common 

fete ge (on which we may ſee what Mr. Le Clerc ſays in his Note on the 
on t our Author fa 


tte Land which the Lord thy God giveth thee, 


2 2 


551. 252. 


te reaſon that the Legiflator ſubjoins, to induce the Iſraelites to obſerve this Precept, That thy days ma 
f | This is a manifeſt Alluſion to the ney that is attribute: 
Y Fathers and Mothers for their Children who ate Obedient. See Mr. Le Clerc upon t 

47 33- This will %ill -ppear more evident, if the ingenious Expoſition of Mr. des Ma 
a Republique des Lettres, November 1709. P» 599, c.) be well grounded, Mr. Barbeyrac 8 Note upon this Section, 
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s, after Gronovins, Lib. VIII. Cap. I. Se& 4. towards the End,) we need only but conſider a little 


be long upon 
to the Prayers 
is Commandment, and upon Gen. 


Maizeaux (in his Nouvelles 


Grotins's 
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Grotius's Opinion concerning the Original of Free People, when they Voluntarily Chooſe tg 


Government is not fo profane, but that it may themſelves a King, do not confer the Maj ty 
be born with, if aſſiſted by a dexterous Interpre- upon him, but only mark our the particular b 
tation. He ſays (e) that Men, not influenced fon on whom that Character is, by the Divine 
the expreſs Command of God, (and no ſuch expreſs Gift, beſtow'd: As in many Boroughs or Town; 
Command doth indeed appear;) but of their own Incorporate, the Election of Magiſtrates belong; 
accord, (yet not without the Dictate of Right to ſuch an Order of Men ; and yet the Magi. 
Reaſon, and the Will and Pleaſure of God,) ſtrates receive their Power of acting, not from 
having experienc'd the weak Defence of ſeparate Fami- that Order of Men, but from the Supreme Ruler 
lies againſt the Aſſanlts of Violence, (after Mankind in the State. Which Poſition, tho' it may 
had conſiderably ſpread and increaſed,) united ſibly take with ſome Perſons, through a ſpecigh 
themſelves in Civil Society; the Effect of which was Appearance of more than ordinary Piety ; ye 
Civil Power, ſtyled on this Account by St. Peter (b), tis manifeſt, that it tends to the breaking in 0 
the Ordinance of Man, as eſtabliſh'd, immediately, der all thoſe Compacts and Fundamental Lau, 
by Human Appointment, But as for the other which paſs between Princes and Subjects, wi 
Aſſertion of Grotins, That the Civil Authority is regard to the publick Adminiſtration, And in 
therefore term Divine or ſaid to be of God, becauſe the firſt place, we cannot admit, that he ſpodl 
God approved of what Men wholſomly inſtituted ; we aſcribe Majeſty to Kings alone, and utterly deny 
can on no account admit it in this Senſe, as if it to Free States and Democracies, It's true 
God approved of the Eſtabliſhment of Civil the Cuſtom of Speech, during thefe laſt Age; 
Government, (as twere) ex poſt facto, or after ſeems to have appropriated the Term of Maje. 
it had been actually ſettled; as he hath been ſty to Kings, by placing it amongſt their Royal 
pleas'd in many Places of Scripture (e), to Titles. Let this doth not hinder but that the 
confirm and ratify the Condition of Servants, fame Word may be uſed to denore the Supreme 
which no doubt is an Human Invention, But Authority, under any Form of Government, 
*twas abſolutely requiſite to add, that Men were And thus too, that Definition of Majeſty, poor 
able antecedently to apprehend the Divine Will, and dry as it is, in which he calls it, Th; dif 
by duely weighing the Condition of Mankind Power, every where, over the State, agrees as well 
upon its Multiplication ; which as it could not to a Senate, or to a Popular Aſſembly, Tho 
be preſery'd without Civil Societies, or in a ſoli- in this reſpet Kings have the Pre-eminence, 
tary Life; ſo Men, whilſt in this Matter they that each particular Member of the Senate, ot 
followed the Guidance of Reaſon, agreeably to of the general Aſſembly, is ſubje& to the di- 
the Scope and Deſign of the Law of Nature, muſt preme Power of the' People ; whereas the Per- 
be ſuppoſed to have fulfill'd the Divine Pleaſure. ſon of a King acknowledgeth no Superior upon 
III. Tho' we think what hath been here deli- Earth. Yet as to the Force and Efficacy of 


er. 


ver'd, ſufficient as well to ſanctify the 9 Command over Subjects, tis the very ſame un- 


of Civil Government, as to engage the Vene- der all ſorts of Conſtitutions. To proceed, the 
ration of Subjects towards their Rulers ; yet it ſole Cauſe of this Majeſty he makes God him- 
may be worth our while to conſider, what Soli- ſelf, Who, upon the People's Election, immediately 
dity there is in the Arguments of a late Author rransfuſerh it on the Prince. Here I am miſtaken, 
(1), who maintains that we ought to go much if he did not conceive Majeſty under the Notion 
higher in this Point. He ſuppoſeth then, that of a real and phyſical Quality ; as they wani- 
what is the Cauſe of Civil States is not likewiſe feſtly do, who affirm Civil Government to be 
the Cauſe of the Publick Government and Su- the Creature, or the Act and the Work of God, 
preme Authority in them. And therefore he al- that no other Creature, either in an equal or in a ſujt- 
lows the States themſelves to be eſtabliſh'l by rior kind of Cauſation, or by any innate Principia, 
Covenants ; but aſſerts on the other ſide, that doth at all contribute to its Inſtitution. By which 
the Sovereignty is conferr'd on Princes imme- Diſcourſe their groſs Ignorance of Moral Things 
diately by GOD himſelf, and that nothing is ſufficiently betray'd. The Argument whict 
which proceeds from Men, doth ar all contribute ſets forth, how that Perſons, exalted to the 
to its Production. And, conlequently, that a Throne from an inferior Station, have ſuddenly 
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(4) I. 1. c. 4. ſ. J n. z. (5) Epiſt. 1. c. 2. v. 13. Ce Epbeſ. VI. 5, 6, 7, 8. Colofſ, III. 22. 1 Tim. VI. I. 
Ti. II. 9. ? (1) Joh? Fred. Hornizs de Civitate, bY c. 1. Never were more pitiful — weaker Reaſons given 
than in this Matter. If any one has a mind to ſee a Specimen of em, among 9 of Authors whom their 2 
judices, Tntereſt, or the Situation of Affairs where they liv'd, have moſt roſly perverted”; let him only read, for 1 
ſtance, Bucley's Diſſertation de Auſpicio Regio, in the l Vol, of the Collection af his Diſſertations ae e 2 * 
Mr. Creech's Engliſh Notes upon his Tranſlation of Lucretius in 1683. in King Fames II's Reign, p. 52, Ge. h (per 
ſo mach the more ridiculous, as he has brought it in by Head and Shoulders, and that of ſorry Pages which he f. 
in giving us ſome few Notes upya his Tranſlation, he waſts five or fix in an impertinent Digreſſion. But when he 


terwards publiſh'd the Original with wg Notes.in 1695 upon the Reyolution, the Reader will find that he ber 
ed immediate & mana tion of Divine Authority, A Daniſh Divine has in out n 


not to mention any thing of this preten 


in a more effectual manner, refuted the contrary Opinion, by cauſing to be burnt by the Hangman at Copenhagen, 
of Mr. Themaſpus, in which that Ciyilian maintain'd, that God is not the immediate Cauſe of Sovereignty: king 0 
blind Zeal, or rather Flattery of Cburchmen can do. As for He&or Godefroy Maſtus, who is the other I am - p64 
which is to be found in the Rjbliotheque Univerſ. Tom. XI. Pag. 47. Sc. Mr. Thomaſins, from whom I have the wy | 
of the Fact YR * now related, obſerves in the; ſame p ace, Infe. Furiſpr Div. Lib. III. Cap. VI, Sect. 68. * Crioh 
was former] ee in Franoe, in the general Aſſembly of the States of the Kingdom, to canonize this Prop 
that Kings derive their Authority immediately from God; but it came to nothing, becauſe ſeyeral made it 2 be! 5 þ ro il 
Welfare of the State did by. no means depend on any ſuch Opinion; and that if ſo, that the Queſtion mult be left 
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Determination of the Schools, Gramond Hiſt. de France, Liv. I. Ms, Barbe yrac's firſt Note upon this Section, p-. 25% 2) 
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rrounded with an unuſual Glory or Splen- 

— which could not ſhine from any other 

lace than Heaven; may ſerve for a Declama- 

* before ſuch an Audience, as are unable to 
diſtinguiſh empty Flouriſhes from ſolid Truth. 
That Kings are the peculiar Care of G O D Al- 
mighty, ſerves not in the leaſt rowards the Proof 

of his Opinion. And beſides, the Divine Pro- 
vidence hath been pleas'd to ſhew no leſs Evi- 
dences, as it were, of a particular Favour, to 
other Perſons preſerv'd to be hereafter in an 
eminent manner uſeful to the World. At the 
ſame time, we read of no inconſiderable Num- 
ber of Kings, who have drunk Poyſon out of 
their precious Cups, or have fallen by the Trea- 
chery of their own People. As to that Temper 
and Conſtitution of Body in foine Princes (1), 
which is obſerv'd to produce Effects not unlike 
to Miracles, the Phyſicians are to be conſulted 
on the Point. Nor doth he prove what he aims 
at, by alledging che Puniſhment, either of Ty- 
rannical Kings, or of Stubborn and Rebellious 
Subjects; or by heaping up Teſtimonies in ſo 
plentiful a Store; (which too acknowledge God 
noleſs for the Author of Ariſtocratical than of 
Monarchical Government ;) ot by reciting thoſe 
Divine Predictions concerning ſome Kings, 
the like to which have not been wanting in po- 
pular States. And as to what paſs'd in the Na- 
tion of the Fews, this can carry no Evidence as 
the Original of Kingly Government in ge- 
neral (2); there having been many other King- 
doms eſtabliſh'd long before: but it belongs ra- 


ber co the manner of conferring the ſupreme 
* Command on a particular Perſon, according to 
A nnicular People. 
* IV. Let us conſider the Arguments by which 
* he labours to make out that all Human Cauſes 


xe of a far more inferior Power, than to be 


tely a . . . 

pable of producing Majeſty or Sovereignty, 
* the moſt Auguſt thing upon Earth. 3 
on which, that which carries the Prize from all the 
* relt is this; That ſince neither particular Men, nor 


Wn þ looſe and ungovern'd Multitude, are themſelves en- 
wed with Majeſty, therefore neither can they confer it 
m the Prince, But now it may and ofcen does 
ch lappen, that a Moral Quality, (in which Claſs, 
"Fl Government ought to be reckon d,) ſhall be 
produc'd in another Perſon, by the Concurrence 
of thoſe who had it not truly and properly in 
themſelves before: ſo as that they may be right- 
ly deem'd the productive Cauſe of the ſaid en 
iy (a). As many Voices joining in Conſort 
produce a Harmony, which no fingle Perſon 
could pretend to, by himſelf. And on this ac- 
count, it muſt be cenſured as very falfe Reaſon- 
ing in Socrates, when he encouraged Alcibiades 
not to fear the venturing himſelf in an Aſſembly 


Ew... 


of the People, by telling him, If you deſpiſe them 
Man by Man, you ought likewiſe to deſpiſe them 
when gather'd into a Multitude (b). Farther, ſince 


Sovereignty reſults from the Non-reliſtance of 


the Subjects, and from their Conceſſion that the 
Sovereign ſhall diſpoſe of their Wealth and 
Strength; *tis eaſily ſeen that ſome ſcatter'd Seeds 
(as it were) of Government lie hid in particular 
Perſons, which, by Means of concurient Com- 
pacts, being excited into Motion, do grow and 
ſhoot forth. So that 'tis groſly abſurd to infer, 
that Sovereignty is not immediately of human 
Original, becauſe it is not diſcoverable in the 
Natural Powers or Faculties of Men : as if we 
were all this while ſpeaking of a phyſical Qua- 
lity ; or as if there were no moral Qualities, 
diſtin& from the phyſical. I know not what Re- 
liſh Wiſe and Chriſtian Princes can have for ſuch 
flattering Titles as theſe ; that God rranſcribes in 
the Perſon of the King that Right of governing Man- 
kind, which he beld alone by virtue of Creation: Yet 
ſo as that G OD ſtill retains His ancient 
Right, and therefore reachech out this Power 
to Kings by Accumulation, and not by an abſolute Ab- 
dication: together with the like Inſinuations, by 


which baſe and wicked Paraſites delight in rai- 


ſing the Glory of their Prince to the Diſhonour 
of their God. You would think *wwas a moot 
Point with them, whether after the conſticuting 
of Monarchs, God reſfervd to himſelf any 
Power or Command over Mortal Race; and 
whether theſe who govern below, ought to 
own his Superior Authority, Certainly nothing 
can be more manifeſt, than that Civil Govern- 
ment is quite different in kind from that Com- 
mand of God, which he holds by Right of Crea- 
tion: and therefore *tis not only abſurd, but blaſ- 
phemons to afficm, that the Sovereignty which 
God alone is inveſted with, as the Maker of All Things, 
he cut of his ſingular Bene volence, doth communicate to 
en. 

Endeavouring to give us another Proof that 
God is the immediate Cauſe of Sovereignty, he 
diſtinguiſheth between the immediate efficient 
Cauſe, and the immediate conſtituting, or appointing 
Cauſe. The Sovereignty only is, he ſays, imme- 
diately produced by God ; the Crown and Scepter 
being commonly receivd from other Hands. 
Hence he obſerves, that we ought to ſeparate 
© theſe two ways of ſpeaking, God is the im- 


mediate Cauſe of Sovereignty; and God im- 


© mediately conſtitutes the Prince, or God im- 
© mediately confers the Sovereignty. It being 
© ſomewhat tolerable to affirm, that God con- 
© fers the Sovereignty, by the Mediation or In- 
© terpoſition, either of the popular Vote, or of 
© Succeſlion, or of Occupancy (c). But that in 
© every Act of producing Sovereignty, God 
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laig ns Eſſays, B Ce. 18. 10 343s Edit. Pariſ. in fol. 


nd Necuting the Divine Counſels, 


cir Wills are as fickle as onrs, but their Power is greater. 


„„ 


1 (1) © The Souls of Kings and of Coblers are caſt in the ſame Mould. When we conſider the Importance of the 
ions of Princes, and their Weight, we imagine that they are produced from ſome Cauſes as important and wei he 

5 We ate miſtaken; they are mov'd to and fro in their Inclinations oy the ſame Springs as we are in ours. The 
ame Reaſon that makes us quarrel with a Neighbour, me in a 


rince, makes him ruin a whole Province. 
he ſame Deſires move a Worm and an Elephant, Mon- 
(2.) See Algernon Sidney's Diſcourſe upon Go- 


lemment, C. 2. ſ. 9. (a) Vid. L. 41. t. 1. 1. 46. D. de Acquir. Rer. Dom. (5) ln Alian, V. H. I. 2. c. 1. 
(ln this Senſe are we to underſtand that Paſſage of Themiſtins, Grat. 6. Ed. Harduin. p. 73. C. Do not imagine the 
*uldiers to have been the main Cauſes and Authors of this Eleffion. The Concurrence of their Votes was the At of Heaven: 
* Vacancy ef the Throne was the Appointment of the Gods, and Human Aſſiſtance uus only the Infirument of compleating 
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* cannot bear or permit any proximate or ſe- 
© condary Cauſe. Now whoever looks more 
nicely into things, will perceive that theſe Men 
apprehend Sovereignty under the Idea of ſome 
phyſical Being, which after the Production of it 
by God, wanders up and down in the World, 
without any certain Seat or Subject, till the 
Prince being at length deſign'd by the People, 
it falls upon him and cloaths him with Auguſt 
Majeſty and Splendor. Where they muſt cer- 
tainly be at a Loſs, if a Man ſhould be ſo im- 
portunate as to demand, whether this Sovereign- 
ty, before it finds a place of Reſt in the Perſon 
of ſome Prince, be a Subltance or an Accident ; 
and if the latter, how it can exiſt without a 
Subject? Farther, at what time it was created? 
at the Beginning of the World, or afterwards ? 
As likewiſe, whether there be but one Sove- 
reignty only, diffuſed through the whole World ; 
or whether particular Princes have each a pe- 
culiar and entire Sovereignty of their own? 
Whether upon the Death of the Prince the So- 
vereignty dies with him ; or whether it ſurvives, 
like the Soul in Separation from the Body, or 
tinds Reception, by a kind of Metempſychoſis, in 
the new King (a)? But in Truth, co enquire 
after the Cauſe of Majeſty or Sovereignty, taken 
in a ſeparate Senſe, is no better than Imperti- 
nence; in as much as it never exiſts, but in the 
Subject, *Tis juſt the ſame as if I ſhould make a 
particular Search into the Cauſe of Human Na- 
ture, ſeparately conſider'd ; when as to the 
Cauſe of Men, as they exiſt, I have ſufficient 
Information. And ſince this Author, before any 
hath obtain'd a Right to the Sovereignty, leaves 
it in the Power of the People, to ele& what 
Perſon, and at what time they pleaſe, or to in- 
troduce any Form of Government /b) : I would 
defire to know what would become of his Sove- 
reignty, ſhould all the People agree in preferring 
an Ariſtocratical or Democratical State to it. 
We acknowledge indeed, that Election properly 
and ſtrictly ſpeaking, is no more than the Manner 
of acquiring Empire. But there feems to be no 
reaſon which ſhould hinder, why by one and the 
ſame Act the Perſon may not be mark d out, and 
likewiſe the Sovereignty confer'd as then firſt com- 
mencing its Exiſtence. For tis very Childiſh to 
imagine, that in Moral Things, when any 
Right, or any Moral Quality is confer'd on ano- 
ther, it mult of Neceſſity have ſomewhere exiſted 
ſeparately before. On the contrary, it is evi. 
dent, that Rights and all other Moral Qualities 
do rather ariſe from the Concurrence of Men's 
Minds in mutual Compacts (c). Nor will there 
be any Difficulty in removing that other Scruple; 
F the People be the ſecondary Cauſe of Sovereignty, 
then tbe Power by which they produce it, muſt have 


been receiv'd fron God ; which doth not appear to be 


true in Fatt, For, ſince God hath implanted in 
Men a Care ot their own Safety, hath command- 
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ed them to maintain a peaceable and well oder: M plentil 
Converſation, and hath likewiſe endued the Train, 
with Reaſon, whence they are enabled to hag vants, 
out Means conducing to this End, amongſt wlich : Privils 
the Eſtabliſhment of Civil Government jy! of coi 
challengeth the firſt place ; who will make 3 Condi 
farther Queſtion, whether or no the Power J ty, the 
ſetting this Conſtitution on Foot, was à Pritt [ kno\ 
lege vouchſafed to them by God himſelf ? Thok him a 
Maxims of Philoſophy, which our Author 10 of fo n 
frequently lets fly againſt us, are partly but o the En 
ſlender Credit, and partly, through Ignorance be left 
and Miſtake, are unskilfully transfer'd from M. ceſſor, 
tural to Moral Things; which we are not noy BR Diſpoſ 
at leiſure to diſcuſs in particular. And then, ; be did 
for the Account which Ovid gives of the O:igine [rame t 
of Sovereignty in the Fifth Buok of his Fifi what & 
tis meer Poecical Fiction. ö hereafr 
V. No leſs Pains hath He taken in confuiize vo Bre 
the Opinions of thoſe, who derive the ſupreme Loung| 
Authority from any other Head, Upon which eembly, 
Argument, as he hath deliver'd a great deal of VII. 
Truth, ſo are there ſome things which are jultly neicher 
liable to Cenſure. He is ſo far in the right of Sove 
when he denies that Wars occation'd by the Aw. confers 
bition or the Luſt of Tyrants, could give Riſe er preſe 
to the Sovereign Power, For Wars occaſi 149 ſuture | 
Tyrants, do certainly pre-ſuppoſe Civil Commu Vaifal k 
nities. Yer {till, the notorious Violence of m- hold 
ny Perſons, and their Deſire of opprefling others, Nd 
might poſlibly give occaſion to the Fathers of nes 
Families, living independent and ſcatter'd up bovine 
and down, to uni:e in Political Bodies (:). t fuct 
15 moreover evident, that moſt Empires, which (eſlion 
have made a Noiſe and Figure in the World, if l 94 
not all in general, have owed their Growth and & redu 
Progreſs to War. And yet this is no reaſon woe ve 
why we ſhould pitch upon War for the Original ally fi 
and Fountain of Government. For at ſeaſt, {W**uce 
that Band of Men, which firſt conſpired to in- Ne Kin 
vade their Neighbours, voluntarily engaged in Naiſal & 
Subjection to a common Leader. And as for makes o 
thoſe. who were invaded, no lawful Sovereignty . oth 
could be eftabliſh'd over them, till by giving * of 
their, Covenant and Faith, they had promisd I **#tte 
Obedience to the Conquerour. id Ind 
VI. Vet it is not ſo utter an Impoſſibility, that kr 
Civil Empire might ariſe from Paternal Go. = 
vernment (2); ſuch we mean as extended it (ei. d, | 
to ſome Breadth, taking many petty Villages un. 7 oft 
der its Direction. Tis true, the Command 0 K his © 
Fathers belongs properly to the Care of educt 1 whor 
ting. Children, as that of Maſters doth to che ray 
Management and Improvement of Eſtates; not and b 
can either be alter d by the bare Number of hil- 177 b 
dren, or of Servants. Let there is not ſo wide the a 
a Diſtance between Paternal and Civil Govern- pe 5 - 
ment, but that Men might paſs from one to the Vie 
other, without the Production of any ne So. lathor 
vereignty by the immediate Power of God. Fo : 


ſuppoſe a Father of a Family, bleſsd wit 4 | 


—c 


(a) Add the Diſpute in Father Paul's Hiſtory of the Council of Trent, I. 2. 


Sacramental Symbols, where the Managers are | ber to . Shifts, by Reaſon of their Unskilfulneſs in Moral Things. 
| obbes de Cive, I. 2.C. 
(+) See Mr. Barheyrac's Fuft Note upon the Seventh Section of the Firſt Chapter of this Book. 
2) dea Mr. Berbeyrac's Sccond Note upon the Tenth Section of the 
Ms, Locks ſecond Treatiſe of Civil Government, C. 8. 5, 11, Sc. 


(b) Sce Leuteron. XVII. 14. (c) 
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Chap. II I. 
plentiful Iſſue and with a numerous ſervile 
Train, to allow both the Children and the Ser- 
vanes, by Emancipation or Infranchiſement, the 
Privilege of managing their own Concerns, and 
of conſticuting particular Families, upon this 
Condition, that in order to the common Securi- 
ty, they ſhall {till be ſubject to his Government; 
| know not what ſuch a Perſon wants to make 
kim a compleat Prince, provided he be Maſter 
of fo much Strength, as is ſufficient to compaſs 
the End of a Civil State. Upon his Deceaſe, if 
he left any Appointment with regard to a Suc- 
cefſor, eſpecially if his Sons conſented to the 
Diſpoſal, that Settlement ſhall be followed, If 
he did not, then the People, as if they were to 
ſtame the whole Conſtitution anew, ſhall reſolve 
what Government or what Governour they will 
hereafrer receive. In which Caſe there will be 
no Breach of the Law of Nature, tho' the 
Younger Son ſhould by the free Votes of the Aſ- 
ſembly, be elected in his Father's room (a). 

VII. He farther endeavours to evince, that 
neicher can ſuch a Perſon be term'd the Cauſe 
of Sovereignty, who firſt poſſeſſing it himſelf, 
confers the Regal Dignity on ſome one who is 
at preſent his Subject, releaſing him from all 
ſuture Dependence : as if a King remits to his 
Vaiſal his former Engagement, and allows him 
to hold as a Sovereign Prince, what he before 
enjoy'd only as a Feudatary Tenant : or if he 


e 2 Grant to any of his Subjects of ſome 
9 Norince in his Dominions, exempting it, for 
ie future, from his own juriſdiction. For a 
(lion of this kind is (he ſays,) no more than 
e Aunner of obtaining Sovereignty, and may 
4 WI i<duced to the Head of Elections. Now 
on boever throughly conſiders the Matter, will 
nale find out, how the Supreme Authority is 
alt, boduced in this Caſe. And 'tis plainly thus; 


ine King by quitting his Right, both over the 
Valſal and over the Feud, at the ſame time 


for WI "4kes one Perſon capable of Sovereign Power, 
ary ind others capable of ſubmitting to the Exer- 
ing die of it. For that Feudal Territory cannot 
11 0 bereafter belong to the Yaſal, as an Abſolute 
| ad Independent Prince, unleſs it be firſt utter» 
that l diſengaged from the Authority of the Lord. 
Go- lad by this Means, the Government, thus eſta- 
e in d, really and truly proceeds from the Con- 
un- bat of the People. For if the Lord hath Power, 
4 oi his own ſole Act, to beſtow ſuch a Province 
juca- en whom he pleaſerh, he certainly, at the Be- 
the daning, receiv'd this Power from the Conſent 
not if the People; either Voluntarily given, or ob- 
Chi- rind by the Iſſue of a juſt War. But if the 
wide cannot do this by his own bare Authority, 


den tis evident, that the expreſs Conſent of the 
eople muſt concur in the Diſpoſal. | 
VII. To conclude this Diſpute; the ſame 

luthor in the laft place maintains, that even 


den the People are not the Cauſe of Sove- 


"8hy in the Prince, when having before liv'd 
der a Democrarical Form, they chooſe a ſingle 
*ernour, For, ſays he, the Sovereignty can- 


tec... 
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not here be confer d on the Monarch till fuch 
time as the People have firft renounced theic 
Right ; but the People, in that very Moment, 
in which they renounce their Right, have no 
longer any thing to do with the Sovereignty: 
therefore all that they do, is to ele a Perſon, 
who having receiv'd his Power from G O D, 
ſhall, for the future, rule over them. But now 
upon the ſame Argument, it may be denied, 
that Property can paſs from one Man to ano- 
ther. For, juſt in this manner, another cannot 
become Proprietor of my Poſſeſſion, tili 1 have 
firſt reſign'd my Property, But after my Relig- 
nation, I have loſt my Property, and conſe- 
quently cannot transfer that on Another which 
I have not my lelf : and therefore all that I do, 
is to Chooſe a certain Perſon, into whom the 
Property, (ſprouting up a-new, I know not 
where, is afterwards to be infuſed. 

As to the voluntary Abdication of Monarchs, 
his Opinion runs in the following Senſe ; Th: 
the Government being firſ® abdicated, and the People 
loosd from their Allegiance ; the Sovereignty d th uf 
terwards return to its Original Author, in order to its 
being again brought back, and communicated to the 
appointed Heir. This is manifeſtly a Metempſj choſis 
or Tranſmigration of the Sovereign Power; which 
a Wiſe Man will not require us to be at the 
Trouble of confuting. In reality, he who ab- 
dicates a Crown, gives his Succeſſor an Occa- 
ſion, and a Capacity of receiving ic from the 
Hands of the People, upon their Submiſſion; or, 
of actually entring upon the Government, to 
which the Decree of the People, ſettling the 
Order of the Succeſſion, had before given him a 
Right. 

IX. It may not be improper, before we leave 
our preſent Subject, to enquire in ſhort, to 
whoſe Power it belongs, to confer the Regal 
Titles and the Enligns of Majeſty, or any De- 
nomination by which the Supreme and Inde. 
pendent Authority in a State, inhering in a 
ſingle Perſon, is wont to be expreſs d. And here 
it's manifeſt, that to beſtow the Name and Ti- 
tle, belongs to the fame Perſons, who have a 
Right to beſtow the ſame thing it ſeif, that is, 
the Supreme Command. And by Conſequence, 
a People, that either now firſt unite themſelves 
in a Civil Body, or elſe, laying aſide their for- 
mer Frame of Government, reſolve on a Mo. 
narchical Conſtitution for the future, whilſt they 
confer on one Man the Authority over them« 
ſelves, they, by this very Act, gave hima Right 
to bear the Title and Style of King, and to ſigni- 
fy his High Station by decent Badges of Honour. 
Such a King, as he owes his Dignity and Empire 
to no Foreign Power, ſo he need not. wait for 
the Conſent and Approbation of other Princes 
or States, in order to the aſſuming the Actions 
or the Character proper to his Office. But as a 
Foreigner could not diſpute his Right to the 
Government, without a manifeſt Injury, ſo 
would it be (1) injurious likewiſe to deny him 
the Appellation of King. Nor can any Pretence 


la\ 


ol See Geneſ. XXVII. 29, 37. (1) Mr. Titius (Obſerv. DLXI.) afferts not: and that Foreigners are at their Liberty 


8 


2 


. el they will acknowledge or not acknowledge ſuch a Sovereign for Xing; becauſe, ſays he, this Title generally 
4 . ank and Prerogatives that may occaſion ſome Prejudice to other States. Mr. Barbeyrac's Note upon this Section, 


to 
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to the contrary be drawn from the ſmall Extent 
of his Dominions. For a Kingdom doth not de- 
note any certain Meaſure of Terricory or of 
Power, but a particular Form of Civil State, 
which may happen to be greater or leſs. But 
to make him a King, who before own'd the 
Command of ſome Superior, tis neceſſary, that 
he obtain the Conſent of his Superior, to releaſe 
Himſelf and his Dominions from the Bond, b 

which they ſtood engaged to their former Lord. 
Thus he who is under a Feudal Obligation, can- 
not, without his Lord's Conſent, take up the 
Character of a Sovereign Prince. And unleſs he 
be releas'd from this Obligation, tho his Lord 
ſhould grant him the Title, yet he will hold the 
Dignity itſelf after an imperſect and ſubordinate 
manner. So we find that the Succeſſors of Alex- 
ander the Great durſt not aſſume the Regal Style, 
till Alexander's own Family was extinct, to which 
the Sovereignty did of Right belong. And even 
after this, twas neceſſary for them to have the 
Conſent of the People under their Command, 
which the numerous Forces kept in Pay about 
them, ſecured beyond the Poflibility of a Denial 
(a). In the ſame manner, he who ſubdues a 


(a) Vid, Cornel. Nep Eumen. Plutarch Demet. Juſtin. J. 15. c. 2. 34 «px Alexand. in Syriac. Diodor. Sic. 6. -, 
55. (b) Vid. Juſtin. J. 41. c. 4, 5. (e) See Father Paul's Hiſtory of the Council ot Fan, |. x, 
p 354. where he reports, how Paul IV. advanced Ireland to the Honour of a Kingdom: and Tha» « Hill, / & 


about the Title of Great Duke conferr'd on Coſmo of Florence, 


% 
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Territory by Arms, as he may, by the Right of 
War, acquire the Power and Authority, ſo n 
he likewiſe obtain the Title and Character of 1 
King (b). If a Prince would ere any partic, 
lar Province of his Empire into a diſtin Kine. 
dom, the way of compaſling this Deſign, i; 4 
ſeparate it from the reſt of the Body, ang 10 
vern it by a peculiar Juriſdiction, independeꝶ 
rom his other Dominions. That the Rowan de. 
nate frequently beſtow'd the Title of Friend 2 
King, as Marks of Eſteem and Honour, is a piece 
of Hiſtory vulgarly known. And this the 
might juſtly do with regard, either to tho 
Princes on whom they themſelves had confer; 
the reſpective Dominions, or to thoſe, oy 
whoſe Kingdoms they till held ſome Superig 
and Tranſcendent Right. But to have offer dthe 
ſame Title, as purely a Matter of Favour, i 
other Monarchs, over whom they could not pe. 
tend to the leaſt Authority, had been a mot 
inſolent piece of Uſurpation. And yet ſuch 4 
preſuming Prerogative, the Popes have not been 
aſhamed to challenge over the moſt Free and la. 
dependent States of Europe (c). 


Car. IV. 


Of the Parts of Sovereignty, 


IT. In what Senſe the Supreme Power may be ſaid 
to conſiſt of Parts. 

II. The Legillative Power. 

JII. The Vindicative Power, 

IV. The Judiciary Power. 

V. The Power of War and Peace, and of 
making Leagues. 

IV. The Right of appointing Magiſtrates, 

VII. The Right of levying Taxes. 

VIII. The Right of examining Doctrines. 


HE Supreme Civil Authority, tho' in its 
own Nature it be one indivifible thing 

C1), yet becauſe it exerts its ſelf in different 
Acts, according as it is imploy'd about different 
Means, neceſſary to the Preſervation of the 
State, is generally conceiv'd as conſiſting of many 
Parts ; with Reſemblance to thoſe Parts which 


_—_— — 


and their Natural Connexion, 


IX. Government, 4 more ſtrict Obligation than 
bare Compact. 

X. Who may properly be ſaid to hold à patt i 
the Government. 

XI. Te Connexion of Parts in the Supreme 4s 
thority demonſtrated ; 

XII. And illuſtrated, s 

XIII. Many are for dividing thoſe Parts: 

XIV. Grotius amongſt the reſt ; whoſe Opinis # 
particularly diſcuſs d. 


are term'd Porential (2), in Natural Philoſophy. 
For the Sovereign Command is, by no mean, 
ſuch an entire Compound Being as is made ub 
of Heterogeneous Parts, which as they are join 

and knit together, by ſome common Band, com- 
pole one Body, yet ſo as that each Part 5 pa- 
ble of ſubſiſting — by its ſelf. But as che 


— 
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(1) Theſe are Grotius's Terms, in B. 1. c. 3.1. 1. n. 1. "Tis founded upon a falſe Hypotheſis, which out Author ha 


confured in the preceeding Chapter; by which the Supreme Civil Authority is conceiv'd to be as a phyſical Being, te. 
ly reccives different Names recording to the Diverſity of Objedts, ie «: hich : 


Logical or univerſal whole ; upon which we may conſult the Metaphyſicians. Thus Sovereignty is conceiv' 10 
a War or Peace F the Sovereign Power of peailhiog, the Sovert'> 
Power of. railing Taxes, &c. To that is oppoſed the Subordinate parts of Sovereignty, that is, the diff 
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is one ſingle Subſtance, diſpenfing Life and 
— — the whole Body, and yet as ic 
exerciſeth different Operations, in Proportion 
to the Difference of the Objects preſented to it, 
or of the Organs through which it works, js 
conceiv'd as having Porential Parts; ſo, in like 
manner, the Supreme Authority, as it is bufied 
in preſcribing general Rules of Action, is term'd 
the Legiſlative Power z as it determines the Con- 
troverſies of the Subjects by the Standard of theſe 
Rules, tis the Fudiciary Power; as it either arms 
the Subjects againſt Foreigners, or commands 
them to lay down their Hoſtility, tis rhe Power 


War and Peace; 2s it takes in the Afliſtance of 
Nioifters in the Diſcharge of publick Buſineſs, 
it is called the Right or Power of appointing Magi- 


frates ; and ſo with regard to its other Offices 
and Functions. | | | 

II. What therefore theſe Parts of Sove- 
reignty are, may plainly be diſcover'd from the 
Nature and End of Civil States. A State then 
is a Moral Body conceiv'd to act by one Will. 
But in as much as it is made up of many Natu- 
ral Perſons, each of whom hath his particular 
Will and Inclination; and ſince theſe ſeveral 
Wills cannot, by any Natural Union, be join d 
together, or temper'd and diſpos'd into a laſt- 
ing Harmony, therefore that one Will, which 
ve attribute to the State, muſt be produced by 
the Agreement of all Perſons, to ſubmit their 
own private Wills to the Will of one Man, or 
one Aſſembly of Men, on whom the Govern- 
ment hath been confer'd. Farther, , ſince the 
reſpetive Members ought in Duty, to conform 
themſelves to the Will of the State, tis neceſſa- 
ry, that this Will be made known to them by 
dear and evident Signs. Hence we apprehend 
it to be one of the chief Offices of Sovereignty, 
to preſcribe and declare ro others what they 
ought to perform, or to omit. . And becauſe 
would be impoſſible, in fo great a Multitude, 
to give Injunctions to every particular Man, on 
oecaſion of every particular Action; therefore 
general Rules are eſtabliſh'd, for the perpetual 
Information and Direction of all Perſons in all 
Points, either of Poſitive or of Negative Du- 
ty. Beſides, ſince we eaſily diſcover amongſt 
Men, an immenſe Variety of Judgments and of 
Appecites, whence an infinite Field of Contro- 
recſy might ariſe; it is on this Score highly 
conducive to the common Peace, that publick 
Determinations ſhould ſettle what each Man 
ought to look on as his own, what as ano» 


8 * 
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ther's; what is to be eſteem'd Lawful or Uniaw= 
ful (1) inthe State, what honeſt or diſhoneſt - 
As likewiſe, what Degree every Man retains of 
his Natural Liberty, or after what Manner each 
Perſon is to moderate the Uſe and Exerciſe of his 
own private Rights, in ordec to the publick 
Tranquillity (2). 

III. To proceed; The chief End of Civil 
Communities is, that Men, by conſpiring mu- 
tually to aid and aſſiſt each other, may be ſecured 
againft thoſe Damages and Injuries, which they 
might otherwiſe ſuffer from their own Kind ; 
and by this means, may either enjoy Peace, or 
have ſufficient Defence againft any Afſſiults or 
Moleſtations. Now in order to the procuring of 
Peace, 'tis in an eſpecial manner neceſſary, that 


each Perfon be ſo far guarded againft the Violence 


of his Fellows, as that he may be able to live 
ſecurely ; that is, without having juſt Cauſe to 
fear Injury from others, whilſt he himſelf is not 
injurious to others. Indeed, that Men ſhouid 
be abſolutely protected from mutual Hurt, or 
that all Injuries ſhouid be impoſſible, the Con- 
dition of human Things will not allow. Yet 
ſuch Care may be taken, ſuch Proviſion made, 
as that there ſhall be no probable Grounds for 
the Apprehenſion of Danger. And this Secu- 
rity is the Aim which Men propoſe, when they 
ſubmit themſelves to the Direction of others. 
Of which, if no greater Degree could be ob- 
tain'd by joining Strength, than each private 
Man could give himſelf by ſtanding ſingly upon 
his own Guard, twould be Folly to renounce our 
Natural Liberty, in which every Perſon is his 
own Proteftor. But to compaſs this Security, 
tis not enough that each of thoſe who are about 
to form a Civil Body, do covenant with che reit, 
by Word or Writing, that he will not kill, ſteal, 
or offer any other Harm or Prejudice: For tis 
manifeſt how far Human Nature is in moſt Per- 
ſons corrupted ; and Experience ſadly informs 
us, how little Force the Reverence of verbal 
Engagements, or the Authority of Oaths hath, 
wich the generalicy of Mankind, towards the 
keeping them in their Duty, ſhould the Fear of 
Puniſhment be once remoy'd. For which reaſon 
likewiſe, 'tis not enough to have one who ſhall 
preſcribe' Rules of Acting, if he be inveſted 
with no farther Power. Therefore, to engage 
Men to an Obſervance, both of the common 
Precepts of Nature, and thoſe particular Laws, 
which are enacted for the good of the State, 
there muſt be added the Fear of Puniſhment, 
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or the different Perſons amon r whom the Sovereignty is divided, as when the Roman Empire was in the Hands of the 

| Lepidus, & c. But I muſt obſerve by the by, that Mr. Courtin, accord- 

ng to his uſual Exactneſs, lays in his Index, that by porential parts of a State, Grotius means the parts that have the 

; fo that, adds he, 1. * gy that the ſame 
Eaſt, 


oman Empire bas had two Sovercigns or two potential 


and theatber in the Weſt, the Imperial Authority bowever remaining ſtill one 
On the contrary, the Subordinate Parts are, according to him, thoſe that are ſubjeth to the 
ower, that is. the Subjetts of the' Provinces that compoſe the State, which are culth reſpect to the State or Sovereign Powe 
et, What in tbe Saboots ſeveral Species are with.reſpe#-40 the Genus. By this-ſmall 8 
Fodance there is upon this Tranſlator's Explanation both of the Terms and of ſome Thoughts of Grotivs ; without 
a herp of Nonſenſe is fo much the more inexcuſable in him, becauſe 
N might exfly have avoided it by following Gronovius, whoſe Notes tis plain he had read, Mr. Barbeyrac's ſecond 


vereig u 


imen one may eaſily ſee What De- 


ho* here our Author uſes the Terms of HobSes, (De Cive, c. 6 ſ. 9.) yer he means always, that the Laws of a 
ga include nothing contrary tothe Divine Laws, whether Natural or | 4 0 | 
* ) The latter Part of this Section is taken from our Author s Abzidgment, De Offic. 


eveal'd, as he will prove in the firſt 
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and the Power of iati&ting what is fear d. And, 
that Puniſhment may produce the proper End 
of its Inſticution, it ought to riſe to ſuch a Mea- 
ſure and Proportion, as that there ſhall be ma- 
nifeſtly a greater Evil in tranſgreſſing the Laws, 
than in obeying them ; ſo that che Severity of 
what is to be ſuffer d may over-ballance any 
Pleaſure or Profit, which. may now, or here- 
after be obtain'd by the Offence : It being im- 
poſſible for Men out of two Evils, not to chooſe 
that which to their Judgment appears the leaſt, 
And thus the regard which Men have to their 
own Lives and Safeties ſecures mine. And al- 
tho' ic may ſometimes happen, that Perſons ſhall 
be ſo tranſported, either through Raſhneſs and 
Precipitancy, or ſome other extravagant Com- 
motion of Mind, as to prefer the Satisfaction of 
the Crime, to the Bitterneſs of the Penalty; 
yet this is to be reckon'd amongſt thoſe uncom- 
mon and extraordinary Accidents, which the 
Condition of our Nature, and the Circum- 
ſtances of our Affairs will not ſuffer us to pre- 
vent. This Power of infliting Puniſhment, 
on thoſe who tranſgreſs the Commands of the 
Sovereign, is preſumed to be then confer'd, 
when paiticular Men yield up the Uſe of their 
own Strength to the Service of the Community. 
By which Act, they oblige themſelves to execute 
Juſtice on Delinquents, when the Sovereign de- 
mands their Afliltance in this particular; or at 
leaſt, not to aid and defend thoſe who are to ſuf- 
fer. But, for a Man to oblige himſelf to under- 
go Puniſhment, without Reluctancy or Reſiſt- 
ſtance, is a void Engagement, and ſuch as can- 
not hold good, on account of that natural Aver- 
fion, which we bear to all things, deſtructive of 
our Safety and our Life. It is truly enough 
affirm'd by Mr. Hobbes (a), that this is the high- 
eſt Degree of Power, which Man can hold over 
Man, to be able to preſcribe to others, in what- 
ever he thinks beneficial to the State; and by 
denouncing juſt Penalties, to terrify the Stub- 
born and Diſobedienc into a Compliance with 
what he thus enjoins. Bur then, as for what the 
ſame Author farther aſſerts, That he who bath a 
Right of infliding Puniſhment as be ſhall ſee fit, bath 
a Right of compelling all Perſons to all things at his 
Pleaſure ; it ought to have a Limitation affix d to 
it, taken from the End of Civil Government : in 
as much as weare to preſume, that he in whom 
the Supreme Authority reſides, hath no other 
Will or Pleaſuce, but ſuch as upon good Princi- 
ples of Reaſon, appears to have ſome Tendency 
towards the ſaid End. 5 | 
IV. Moreover, - ſince under the exacteſt Sy- 
ſtems of Laws, there ariſe frequent Diſputes, 
about the right Application of them to particu- 
lar Caſes, and many Circumſtances are to be 
conſider d, before a Fact can be pronounced Il- 
legal, or the Author of ic convicted: On this 
account, the Judiciary Power is ſuppoſed to come 
in to the Aſſiſtance, and Support of the two 


Powers aiready mention d. The Office of the 
Fudiciary Power, is to hear and decide the Cauſ 
of the Subjects, to examine the Actions of 8 
ticular Men, , which are repreſented as Breath 
of the Law ; and co pronounce Sentence — 
ding to the Legal Penalties. Mr. Hobbes () 
ſeems to have had an improper Notion of t. 
Power : ſince the Right of Judging, as to te 
Ule and PRIN of any Part of the Soverej 
ty, is underſtood to be implied or i | 
45 reſpective Part. ; ben 
V. But tho the Means hitherto preſcribeg 
may afford the Subjects full Security againſt th, 
of their own Body ; yet this is not enough tg 
anſwer the End of Civil Eilabliſhments, Fg 
tis to little Purpoſe, for Men to be at Peay 
amongſt themſelves, if they are not able to. 
fend chemſelves againſt Strangers; and this they 
cannot effect, unieſs they are united in their 
Strength. Becauſe it's purely owing to Con. 
junction, that many are ſtronger than one: in 
as much as otherwiſe, a thouſand ſeparate Men 
are not ſuperior in Force to a ſingle Perſon, In 
order therefore to the general Safety and Wel. 
fare tis neceſſary, that there be ſuch a Power in 
the State, as may aſſemble, unite and aim & 
many Subjects, (or hire Mercenaries in their 
room,) as ſhall be thought ſufficient for the 
common Defence, with Proportion to the un- 
Certain Number and Strength of the Enemy; 
and may likewiſe, when it ſhall be afterwards 
expedient, embrace Conditions of Peace. And 
ſince both the Seaſons of Peace and of War te- 
ceive a conſiderable Advantage from Leagues, 
for the better communicating the Benetits of 


different States, and for repelling and reducing 


to Reaſon ſome ſtronger Enemy, by a confede- 
rate Force: there muſt be inherent, in the So- 
vereignty, a Power to enter into ſuch Alliances 
as ſhall be ſerviceable in either Condition, and 
to engage all the Subjects to a juſt Obſervance of 
them; and at the ſame time, to derive upon the 
Publick ſuch Fruits and Advantages as ſhall accrue 
by their Means. 

VI. Again, ſince the Affairs of the Communi- 
ty, occurring as well in Peace as in War, can- 
not be adminiſtred and executed without Officers 
and ſubordinate Magiſtrates, there is need ol 
ſuch a Power as may appoint Men, to enquirs 
into the Controverſies ariſing between Subjecb 
(c), to dive into. the Policies of neighbouring 
States, to gather in and give out the pubiick 
Revenues, and laſtly in every reſpect, to con, 
ſult and promote the Common Benefit. And 
then, it muſt be another part of the ſame Powe! 
to compel theſe Officers, when once con. 
ſtituted, to the Performance of their Duty, 
and to call them to account, upon proper Occa- 
ſions (d). | | | 

VII. Farther, in as much as publick Buſineb 
in the time of War or of Peace (1), cannot 
proceed without Expence, ſuch a Power is like- 


1 


— — 
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(4) De Cive, c. 6. ſ. 6. 
(b) Ibid. ſ. 8. 
(d) Add. Bœcler ad Grot. J. 1. c. 3. J. 6, p. 218. 
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be) See Exod. XVIII. 15. Philo, Jud; de Creatione, init. Joſep. Archeolog. III. 3. x 
(1) This is what St. Paul intimates to us, when he ſays * 


this Cauſe pay you Tribute alſo (to the Magiſtrates) for they are God's Miniſters, attendhng continually upen 32 
Tung. Rom. XIII. Ce. They can't ( ſays Mr. Le Clerc upon this place) — the care of 1 own Affairs to apf 


themſelves to thoſe of the State, without haying ſome Recompence for it; nor maintain the Dignity of 2 
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wiſe requiſite, as ma 
ſome part of the or 
Country ; or may compel private Men to con- 


mon co—_ ; as likewiſe to command and re- 


ire the 
if "267 needful Work. To the ſame Power be- 


longs the Invention of other lawful Ways = 


and alſo of paring off ſome moderate Propor- 


by che Subject. ors dicks 
VIII. Laſtly, Tho' to take away the intrin- 
ſck Liberty of the Will, and at the ſame time, 
to unite and compoſe Men's Judgments of things 
in a perpetual Harmony, by an inward Prin- 
ciple, be above Human Ability to effect; yet 


to provide that theſe Sentiments and Perſwaſions, 
n rowever different, may not diſturb the publick 
peace, is a Buſineſs abſolutely neceſſary. For 
In ace all voluntary Actions take their Riſe from 
. Wh: Will, and have a Natural Dependence upon 
ui; and ſince the Inclination of the Will, to the 
ſo WW toing or the not doing of any thing, is built on 
ic Wc Opinion of that Good or Evil, of that Re- 
be N ward or Puniſhment, which the Party conceives 
vill follow from the Performance or the Omiſſi- 
ca; and conſequently, ſince Men's Actions are 
cherer guided by their Opinions; ſome outward 
ad Means muſt needs be found out, by which theſe 
© BW Opinions and Judgments ſhall be brought as near 
„s poſſible, to conſpire and agree; ar leaſt ſhall 
ol Wi debindred from giving the State any Diſturbance 
ag y their Oppoſition. To this End it is expe- 
le- dient, that the State do publickly own and pro- 
0- WF ifs ſuch Doctrines, as are agreeable to the End 
der and Deſign of Civil Government, and the Minds 
nd Bf of the Subjects be, from their Childhood, 
of WH rounded in them. In as much as the Generality 
— of Mankind judge of things, according as 


they have been accuſtom'd, and according to the 
, W common Notions, which they ſee obtain in the 


ſer aſide for theſe Uſes, - 
oods or Products of the 


tribute ſo much out of hat they ſeparately poſ- 
ſeſs, as is judg d neceſſar to ſupport the com- 


ands of the Subjects, upon occaſion 
Means of increaſing the Riches of the State. 
The Principal of which, is the Right of im- 


poſing Duties on Goods imported or exported; 


non from the Price of Commodities, conſumed 


World : very few being able, by the Strength 
of their own Parts, to diſcern what is good and 
ſolid in the Conduct of Human Life. There is 
indeed ſcarce any one Opinion, either relacin 

to the Worſhip of God, or concerning thoſe 
things, the Knowledge of which is ſtrictly 
term'd Human, but may be made the occaſion of 
Diſſention, Diſcord, ' Reviling; and in the final 
Iſſue, of Blood and War. And this doth not 
happen, on account of the Falſity of the Opi- 

nion, or becauſe to admit the contrary, would 
_ heavy Inconveniences on Mankind, or 
on Civil Communities ; but by reaſon of Mens 

unhappy Diſpoſitions, Who always imagining 

themſelves to be wiſe, would gladly appear ſo to 

all others, and are violently enraged againſt 

thoſe who preſume to be of the contrary Per- 

ſwaſion- This any one will readily confeſs, who 

hach but chanced to caſt his Eye on thoſe Quar- 
rels of the Learned about meer Trifles, carried on 

with no leſs Heat and Fury, than if their Lives 

and Religions lay at Stake, Now ſuch Differences 

and Diſputes, tho' they cannot be abſolutely pre- 

vented, yet they may be hindred from inter- 

rupting the publick Peace and T:anquillity, by 

due Penalties enacted againſt thoſe who ſhall 

maintain and foment them (a). Yet what we 

would obſerve on this Subject, is not properly 

level'd againſt thoſe Opinions concerning in- 

different Points, but againſt ſuch as being ob- 

truded upon Mankind, eicher under the Colour 

of Religion, or with ſome other fair Pretence, 

ſhock and confound the Laws of Nature, and che 

Principles of ſound Policy, and tend to the 

breeding of Moral Diſeaſes in a State. Nor 

will any true and juſt Opinions be in Danger of 

ſuffering by this Cenſure. For, no true Doctrine 

is oppoſite to the common Peace ; and that 

which doth contradict Peace cannot be true; un- 

leſs we may at the ſame time affirm, that Peace 
and Concord are repugnant to the Laws of Na- 

ture. Wherefore the Power of examining the 

aforeſaid pernicious Do&rines, and of baniſhing 

them from Civil Societies, is juſtly attributed to 

the ſupreme ruling Authority (6), 
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Right of coining Money. the Right of Hunting or Fiſhing ; and in 


Al- 
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015 i societ „and defend it againſt thoſe that diſturb and invade it without an Expence. So that this is the Foundation 
| ol of all the Taxes of lawful Powers, and which eonſequently a Subject ought to pay; becauſe every one is oblig'd to 
nis contribute to the ſupport of the Society, in which he lives quietly, and enjoys the Protection of the Laws. And to 
eas dis part of Sovereignty we may alſo refer the 

: ng 2 the Power of appropriating the uſe of things that have been left in common, and that cannot conveniently be 
ick rided among private Perſons. g: 

ic (a) Plato 4 LL. I. 11. p. 97). D, Ed. Wech. Let no Man revile another; but in Caſes of Doubt and Controverſy, let 
On- 


the Parties behave them ſelves towards each other, and towards the Company, after the manner of Learners, as well as of 


And Teachers ; ſo as utterly to refrain from Reproach. For, to abuſe each other in a Diſpute with foul and ſcandalous Language, 


Hatred and Enmity amongſt Men. 


i to ſcold like Women : and very frequently Words, which in themſelves are riſing Matters give Occaſion to the deepeſt 
(b) Diogenes Laert. (in Theophraſt. |. 


38.) reports a Law of Sopbocles Son of 


Nor is it a deſpicable 


on- Ampbiclidas, to this Purpoſe, That no Philoſopher ſhould keep a School, unleſs by the Decree of the Senate and Commons ; 
utY, Wl #4 that to do the contrary ſhall be a >> a Crime. | 
cca- Plato de LL. I. 7. p. 888. C. Ed. Wech. Let no Poet preſume to feign any thing, but what is con ſiſtent ebith the Laws of 
the State, and is . bone ſt and good. Nor ſhall be be allow'd to ſhew his Compoſitions to any private Perſons, before the 
neſs veardians of the Laws, and the Fudges appointed oy this Service, have veviſed and approved of the Performance. To this 
| urpoſe ſee Caſaubon Exercitat. in Baron, and his Epiſtle to Fronto Duceus, n. 624. Ed Grev. l 
nnoc emark of Mr Hobbes, which he gives us in his Book de Homine, c. 13. ſ. 8. Many Books, ſays he, we have, compil d 
like- ! Nomans, either under the Commonwealth, or ſoon after its Extindion, and by Grecians, during the flouriſhing Condition 
f the Athenian State, repleniſh'd as well with Precepts as Examples, by which the Minds of the Vulgar are render d averſe 
— 


theſe Preachers, who <vould 
the Old Bruti and Caſſii, 


„Regal Power ; and this for no other reaſon, but becauſe they find theſe Authors making Panegyricks on the Villanies of baſe 
., Perfidious Men, that is, on the Murthers of Kings, when they have before branded them cuith the Name of Tyrants. 
ut fill the Genius and Diſpoſition of the Multitude is much more corrupted by the reading of thoſe Books, and the hearing of 
have a Kingdom within a Kingdom, an Eccleſiaſtical within a Civil 8 
4 we have our Modern Clements and Ravalliacs, who whilſt in aſſaſſinating t 
dere only the wicked Infiruments of other Men's Ambition, thought they did God Service. | 
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IX. Our next Buſine lo is to ſhew, thai thele. 
Parts of the Sovereign Power are naturally ſo 
united, and, as it were, interwoven with one. 
another, that ſhould We ſuppoſe ſome of them 
to inhere in one Perſon, ſome in others, the 
regular Frame oi the State mult, abſolutely be 
deſtroy d. Which Truth that we may throughly 
apprehend, it ought. to be obſerv'd, that there: 
are, above all others, two” Bands eſpecially, by 
which the Wills of many Men, or of, whole Aſ- 
ſemblies, are cloſed and made to conſpire into. 
one; Covenant and Command: of which, nexer- 
theleſs, the latter adds a much ſtronger. Tie 
than the former. They, who are held together 
by bare Covenant, ſtand, obliged, by the Law 
of Nature, voluntarily to perform the Terms of 
Agreement; their Natural Equality, in other 
reſpects, remaining 2s before. Now ſo long as 
the Articles are on both ſides obſerv'd, a fair 
Union and Concord may continue; amongſt 
them. And when any one Party, with a wicked 
Deſign, flies from the Engagement, he is guilty 
of a Breach of the Law of Nature: but then the 
reſt, whoſe Intereſt it was that the Covenant 
ſhould remain inviolable, have no. means left 
of reducing the falſe Brother to Reaſon, but 
meer Force of Arms, in which he who offer'd 
the Injury, is frequently not inferior to him that 
receiv'd it. After the ſame manner, they, who 
upon equal Terms, ſtand bound to each other 
by virtue of ſome League or Confederacy, are 
at Peace and Agreement, ſo long as each Party 
makes good what he promis'd ; but when either 
proves pertidious, the Band of Union is diſſolv'd, 
and an Occaſion of Hoſtility enſues. Whence 
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(ang C45 Us. Kuni pP ICA CVS, gi, 
ther on a lingie Pecion, or upon an Aſlemb 
all,, Perſons lie under a far greater Neceſſi 1 
remain obedient, than if they were united 
Compact only; which. could not take away the 
Equality of the Members, or their Right of a 
migiltring their private Affairs according tothe; 
r i cio ee 
X. Ic ought, farther. to be conſider, tha 
any will maintain the Potential Parts of the %, 
vereignty (as they are term'd) to be within the 
ſame State, ſeated in diſtinct Perſons or Cow, 
cils,, they muſt at the fame time neceſſaily y, 
low, that he to whom any Part belongs, ny 
be furniſh'd with ſufficient Power, as well u 
compell the Subjects to the Obfervance of why 
he ordains, by virtue of that Part, as to deſen 
this his Right, when attack'd or diſturb'd ; thy 
that particular Limb of the Prerogative, which 
contains the Power of War and Peace, ny 


potlibly reſide in another Perſon : and la 


that he have a right of determining, by hisow 
Judgment, at what time and in what manner, 
the Part of the Government which he holds (hl 
be exercisd and employ'd. . For to polleh 1 
Right of declaring to Others what You woull 
have them do, and yet to be deſtitute of Powe, 
for the obliging thoſe to a juſt Compliance why 
refuſe Your Injun&ions, deſerves any oth 
Name rather than, that of Authority or Cons 
mand. And we hold that by a very precarioy 
Title, which we cannot defend againit other, 
Nor is he any better than Another's Officer or 
Miniſter, who exerciſech any kind of Right a 
the Pleaſure and Diſpoſal of that other Party. 
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it appears, that bare Covenants are not Bonds XI From what we have laid down, it wil =_ 
ſufficient, at leaſt, for the long holding toge- be evident, that there is ſo near and fo neceſſi nd 
ther many Perſons in a Moral Body: eſpeci- a Connexion between all the parts of the Sore- nder 
ally ſince it doth not always ſo happen, that the reignty, as that not one of them can be leparatel 5 wax 
ſmaller and weaker Party recede from their Ob- from any other, but the regular Frame of che 3 
ligation, to the Prejudice of the more numerous Commonwealth muſt be deſtroy'd, and inſteadi there c 
and the more powerful, but very often the direct of it an irregular Body muſt ſtare up, held tog we, 
contrary. And tho' we ſhould ſuppoſe, in the ther only by an infirm and ineffectual Covenant. - 
Principal Compact, a Clauſe to this Purpoſe, For if we appropriate the Legiſlative Powerto0n% MF lx i; ch 
that whoever preſumed to break the Articles, and to another, the Judiciary, each primarily ral, an 
ſhould be proſecuted with the united Strength and independently, it will of Neceſſity follow, — 
of all the reſt, yet (not to fay, that this Clauſe that either the former is nuli and void; == wp 
would be of no effect, in caſe many Perſons the latter miniſters only to the former. Be be puni 
ſhould join in ſuch a Breach, unleſs a Democra- cauſe, to make Laws which You can't put M frate ar 
tical Government were eſtabliſh'd amongſt the Execution is vain and infignificant : and on the 8 
Members, or unleſs they who before compoſed other ſide, to have Strength whereby You mig «ic; 
a Society, do unite more cloſely in a Formal compel and controul, and yet ſuch as You MU ne by; 
State, there will be need of another Covenant, not uſe or apply but at the Pleaſure of anoth*"F aber m 
to determine what Method ſhall be obſerv'd in is to be an Officer barely executive. Again 4 
proceeding againſt him who ſhall refuſe to ſtand ſhould we grant the latter the Privilege of 27M: — 
to this additional Engagement; and ſo on, is plying his Strength according to his on Dig embrace 
infinitum. But now Sovereignty or Command cretion, without being accountable to Otne! — 
is a much ſtronger Tie, for the keeping an u- then we utterly overthrow the Legiſlative Powe 3 
nited Body of Men in firm Agreement. For as before. It is neceſſary therefore, chat bo use u. 
they who are bound to each other under the theſe Powers ſhould depend upon one and Ibu, in 
ſame Government, do not continue equal to ſame Will. Nor can the Power of Peace 4 i our o 
the Government it ſelf; but whilſt the Power of War, or that of exacting Tribute be ſepara ; 78 
preſcribing Rules to, and of inflicting certain from this vindicative or judiciary Right. in Und 
Evils, by way of Puniſhment, upon ſuch as much as no one can fairly compel che Subjeck * 
„ 1 5 = Nu 
f wy non 
Add the Preface of the ſame Author to his Book de Cive; as alſo Leviath. cap. 21. where he reckons up che! IN A 


chiefs, that have ariſcn from the Ariſtotelian Doctrine of Liberty, Comp. de Cive, c. 6. Leviath..c. 29, 46, 47. 
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Chap. IV. 
o bring in Conttibutions towards the Expences 
ofthe State, on either account, but he who hath 
alſo the Right to puniſh the diſpbedient, Far- 
— it would be abſurd to give .the Right. of 
aking Leagues for the Service either of Peace 
- War, to any other Perſon, beſides him who 
5 alſo the Right of decreeing Peace or War, 
a5 he judgeth convenient. For otherwiſe, either 
na former will be only a bare Miniſter, or the 
| latter will depend upon Another's Pleaſure, in 
acquiring Means for the Exerciſe of his own 
Right- 80 likewiſe, if You conſtitute any Per- 
ſon for the chief Management of Buſineſs, and 
do not, at the ſame time, impower him to ap- 
oint inferior Aſſiſtants, and to require their 
Service in their reſpective Poſts, (without which 
Aſliſtants the Buſineſs cannot be perform'd,) You 
really make him as meer a Servant as the reſt. 
For which reaſon, neither can the Power of ap- 
pointing Magiſtrates be divided from the other 
parts of the Supreme Authority. Laſtly, to the 
lame Authority ic muſt belong, to take Cogni- 
:1nce of Doctrines and Opinions, of ſuch eſ- 
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And their Natural Connexion. 
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Civil Government, and which are of Force and 
Efficacy either in promoting or in hindring Obe- 
dience to the Sovereign Ruler. For if one ſhould 
command the Subjects to do a thing, under Pain 
of Temporal Death, and another perſwade them 
that to do it would be to incur Eternal Death, 
and each by his own Right, ſeparately and in- 
dependently enjoy'd (x) the Conſequence muſt 
be not only that the Subjects, tho' innocent, 
may be juſtly puniſh'd,, bur alſo that the State 
muſt fink into an irregular Syſtem, a Monſter 
with two Heads, For neither can any Man 
ſerve two Maſters, nor, in the Caſe bakers us, 
is he whom we think we ought to follow, upon 
Pain of Eternal Damnation, leſs our Maſter, 
than he whom we obey upon the Fear of tempo- 
ral Deſtruction. And were the Right of control- 
ling and 1 Doctrines once taken away, 
the more ſuperſtitious Subjects would be drawn 
into Rebellion by their own Fancies (a). What 
farther Power the Sovereign hath, as to Sacred 
Matters under Chriſtian Government, is a Point 
which we leave to be more diſtinctly ſtated by 


pecially, as bear any Relation to the End of Others (6) (2). Nor are we here at leiſure, 


al 

— — — — - 

" (1) See a Diſcourſe of our Author's, intituled, De Concordia vere Politice,' cum Religione Chriſliana, ſ. 11, and the 

+. Rights of the Chriſtian Church, &c. | a a | 

wh (a) Comp. Hobbes ibid. & Horn. I. 3. c. 11. J 3. (5 See eſpecially Grotius De Imperio Summarum Poe. 

ther latum circa ſacra, c. I, ( 2) It is, however, worth our while to ſay ſomething upon this important Matter. 
f we here make uſe of an unprejudiced Mind, it may be decided in few Words, at leaſt as far as js neceſſary to eſtabl ſn 


inciples, from whence we may eaſily draw Conſequences in particular Caſes ; and in other Points dependin 
_m Pry following Letter 3 oleration Fen pp what is ſufficient to ſatisfy us. * The Toleration ” — 
that differ from others in Matters of Religion is ſo — to the Goſpel of Jeſus Chriſt, and to the genuine Reaſon 
of Mankind, that it ſeems monftrous for Men to be ſo blind as not to perceive the Neceſſity and Advantage of it in ſo 
dear a Light. I will not here tax the Pride and Ambition of ſome, the Paſſion and Uncharitable Zeal of others. Theſe 
are Faults from which Human Affairs can perhaps ſcarce ever be perfectly freed ; but yet ſuch as no body will bear the 
plain Imputation of, without covering them with ſome ſpecious Colour ; and ſo pretend to Commendation, whilſt the 
ue carried away by their own irregular Paſſions. But however, that ſome may not colour their Spirit of Perlecutio! 
ind Unchriftian Cruelty with a pretence of Care of the Publick Weal, and Obſervation of the Laws; and that other: 
under pretence of Religion, may not ſeek Impunity for their Libertiniſm and Licentiouſneſs: In a word, that none ma 
impoſe either ipon himſelf or others, by Pretences of Loyalty and Obedience to the Prince, or of Tenderneſs and Sin- 
cetity in the Worſhip of God; I eſteem it above all things neceſſary to diſtinguiſh exactly the Buſinels of Civil Govern. 
* ment from that of Religion, and to ſettled the juſt Bounds that lie between the one and the other. If this be not done 
there can be no end put to the Controverſies that will be always ariſing between thoſe that have, or at leaſt pretend to 
have, on the one fide, a care of the Common-wealth. The Common-wealth ſeems to be à Society of Men conſtitute: 
only for the procuring, preſerving and advancing their own Civil Intereſts. Civil Intereſts I call Lite, Liberty, Health and 
Indolency of Body ; and the Poſſeſſion of outward Things, ſuch as Mony, Lands, Houſes, Furniture, and the like. 
It is the Duty of the Civil Magiſtrate, by the impartial Execution of equal Laws, to ſecure unto all the People in gene- 
al, and to crery one of his Subjefts In particular, the juſt Poſſeſſion of the Things belonging to this Life. If any one 
reſume to violate the Laws of Publick ſutte and Equity, eſtabliſh'd for the Preſervation of thoſe Things, his Pre- 
— is to be check'd by the Fear of Puniſhment, conſiſting of the Deprivation or Di mi nution of thoſe Civil In- 
rereſts or Goods, which otherwiſe he might and ought to enjoy. But ſeeing no Man docs willingly ſutfer himſelf to 
be puniſh'd by the Deprivation of any part of his Goods, and much leſs of his Liberty or Life, therefore is the _ 
er 


put | ſtrate arm'd with the Force and Strength of all his Subjects, in order to the Puniſhment of thoſe that violate any ot 
onth Man's Rights. Now that the whole Juriſdiftion of the 4 reaches only to theſe Civil Cancernments; and that 
all Civil Power, Right, and Dominion, is founded and confined to the only care of promoting theſe Things; and that it 


neither can, nor ought in any manner to be extended to the Salyation of Souls, theſe r Conſiderations ſeem unto 
me abundantly to —— Firft, Becauſe the Care of Souls is not committed to the Civil Magiſtrate any more than 
other men. It is not committed unto him, I ſay, by God, becauſe it appears not that God has ever given any ſuch 
Authority to one Man over another, as to com el any one to his Religion. Nor can any ſuch Power be veſted in the 
Magiſtrate by the Conſent of the People; becauſe no Man can fo far abandon the Care of his own Salvation, as blindly 
to leave it to the choice of any other, whether Prince or Subject, to preſcribe to him what Faith or Worſhip he (hall 
embrace, For no Man can, if he would, conform his Faith to the DiQates of another. All the Life and Power of true 
Religion conſiſt in the outward and full Perſuaſion of the Mind ; and Faith is not Faith without Believing. Whar 
Profeſſion ſoever we make to whatever outward Worſhip we conform, if we are not fully ſatisfied in our own Mind that 
ite one is true, and the other well pleaſing unto GOD, ſuch Profeſſion, and ſuch Practice, far from being any Further- 
nee, are great Obſtacles to out Salvation. For in this manner, inſtead of expiating other Sins by the Exerciſe of Religion, 
lay, in offering thus unto God Almighty ſuch a Worſhip as we eſteem diſpleaſing to him; we add nnto the Number 
if our other Sins thoſe alſo of Hypocriſie and Contempt of his Divine Majeſty. Secondly, The Care of Souls cannot be- 
my to the Civil Magiſtrate, becauſe his Power conſiſts only in outward Force ; but true and 22 Religion conſiſts 
be inward perſuaſion of the Mind, without which nothing can be acceptable to GOD, And ſuch is the Nature of 
ae Underſtanding that it cannot be compell'd to the Belief of any thing by outward Force. Confiſcation of Eltate, 
"priſonment, Torments, nothing of that Nature can haye any ſuch efficacy as to make Men change the inward Judg. 
dent that they have fram'd of things. It may indeed be alledg'd, that the Magiſtrate may make uſe of Arguments, 
Wl thereby draw the Heterodox into the way of Truth, and procure their Salvation, I grant it ; but this is com- 
2 to him with other Men. In eng, inſtructing and redreſſing the Erroneous by Reaſon, he _ certainly do 


dat becomes any good Man to do. Magiftracy does not oblige him to put off either Humanity or Chriſtianity ; but it 
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deliver them up to take their Tryal before the 
Senate, Now ſhould we admit the former of * 
theſe, it doth not appear, how he, whom we 
ſuppoſe not to have the Power of putting the 
Laws in Execution, can puniſh the Subjeds be 
fore they are actually liſted, and brought unde: 
Martial Diſcipline. If You ſay, that, in this 
particular Caſe, the King hath a Right to Puniſh 
the Diſobedient, tho' not in other Caſes ; Von 
at the ſame time, give Him the Privilege of op⸗ 
preſſing and grieving his People as he thinks ht 
and ſo you cancel the Rights of all beſide, For 
when he orders them to take up Arms, he pu- 
niſh them if they dare to refuſe ; and when he 
hath once led them out on an Expedition, then 
the Nature of Military Diſcipline gives him the 
Power of Life and Death over them: and no- 
thing is eaſier than for a General to cut off any 
Soldier, who hath the Misfortune to fall under 
his Hatred or Diſpleaſure (b). On the other 


Of the Parts of Sovereignty, 
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to diſcuſs the Opinion of Philo the Few (a), who 
having ſhewn, that Moſes was a King, a Law- 
giver, a Prieſt, and a Prophet, adds, Since all 
:heſe Offices are reducible to one and the ſame Head, 
:bey ought by mutual Ties, to be united and encloſed 
one with the other ; and they are all requiſite in the 
ſame Perſon, ſo that he who wants any one of the four, 
is to be look'd on as a lame Ruler of an imperfect Com- 
 mon-wealth, 

XII. This will be more clearly diſcern'd, if 
we examine thoſe ſeveral Divifions of the Sove- 
reignty, which might be propoſed. Let, there- 
fore, the Power of Peace and War be in the 
Prince ; the Power of making Laws and execu- 
ting Juſtice in the Senate; the Right of levying 
Tribute, in an Aflembly of the People. Here, 
if the King commands the Subjects to Arms, and 
they refule to obey his Orders, either the King 
may compel them by Puniſhmenes, which he 
himſelf has a Right of inflicting, or he ought to 
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is one thing to perſuade, another to command ; one thing to preſs with Arguments, another with Penalties. This 
Civil Power alone has a right to do; to the other, Good Will is Authority cnough very Man has Commiſſion to 
admoniſh, exhort, convince another of Error, and by Reaſoning to draw him into Truth : but to give Laws, receive 
Obedience, and compel with the Sword, belongs to none but the Magift-ate. And upo this ground I affirm, thi the 
Magi 'rate's Power extends not to the eftabliſhing of Articles of Laith, or Forms of Worſhip, by rhe force of his 
Laws. For Laws are of no Force at all without Penalties ; and Penalties in this cafe are abf. Jnrely impoertinent, he. 
cauſe they ate not proper to convinee the Mind, Neither the Profeſſion of any Articles of Faith, nor the Co formit 
to any outward Form 0 Worſhip, (as has been already ſaid) can be available to the Salvation „t Souls, anlefs the Truth 
of the one, and the Acceptableneſs of the other unto God, be thoroughly beliey d by thoſe that fo proteſs and prafiife 
But Penalties are no —_ capable to produce ſuch Belief. It is only Light and Evidence ther can work a Chanye in 
Men's Opinions; which Light can in no manner proceed from Corporal Sufferings, or any other outward Venaltics. 
Thirdly, The care of the Salvation of Men's Souls cannot belong to the Mapiftrate ;, becanſe, tho“ the Rigour of Lays 
and the Force of Penalties, were capable to convince and change Men's Minds, yet would not that help ac all to the 
Sabvation of their Souls. For there being but one Truth, one way to Heaven ; what hope is there that more Men 
would be led into ir, if — had no Rule bot the Religion of the Court, and were put under a Neceſſity to quit the 
Light of their own Reaſon, and oppoſe the Dictates of their own Conſcience, and blindly to refign up them- 
ſelves to the Will of their Governours, and to the Religion which either Ignorance, Ambition or Superſtition 
had chanced to eſtabliſh in the Countries where they were born? In the variety and contradiftion of Opinions in Reli- 
ion, wherein the Princes of the World are as much divid-d as in their Jos ths Intereſts, the narrow way world be 
much ſtraiten'd ; one Country alone would he in the right, and all the reſt of the World put under an Obligation of 
following their Princes in the ways that lead ro Deſtruction ; and that which heightens che Abſurdity, and v ill 
« ſuits the Notion of a Deity, Men would owe their Eternal Happineſs or Miſery to the Place of their Nativity. hele 
are the Author's own Words: From whence he aſſerts, that the Magiſtrate ought to leave every one the Liberty of pro- 
feſſing ſuch Opinions as he believes the moſt reaſonable, and to take care that no Violence be offer'd to any Perſon upon 
that Account. He ſhews at large the Inconveniences that there would be in ſubmitting ones ſelf to the Humours 0 
Princes ; who a@ nothing but by the Suggeſtion of the Churchmen that are about them. If a Man were obliged to follow 
the Religion of the Prince, he muſt change his Religion as often as his Prince ; ſo that if Princes of different Opinions 
ſhould ſucceed one another, as it has happen'd in England, the Inhabitants of a Country muſt in a few Years be of different 
Religions to be ſav d. But as in every Church there are two Things eſpecially to be confider'd, the outward Form and 
* Rites of Worſhip, and the Doctrines and Articles of Faith. The Lacher takes notice there of the Duties of a Magi- 
« ſtrate with reſpeCt both to the one and the other. As for Ceremonies, or the outward Form and Kites of Worſhip, 
© it appears by the Definition of a Church, which is, according ts him, a voluntary Society of Men joining themſelves tort- 
© ther of their oc accord, in order to the publick worſbipping of God in ſuch manner as they judge acceptable to him. and fe- 
* Fual to the Salvation of their Souls. It 4 O% ſay, by this Definition, that the Prince has no Power to enforce dy 
Law, either in his own Church, or much leſs in another, the Uſe of any Rites or Ceremonies whatſoever, in the Worſhip 
* of God, We cannot ſay, that 2 things indifferent, the Prince has a Right to regulate them as he finds convenient, 
* becauſe when ſuch things are brought into the Church and Worſhip of God, they are remov'd out of the reach of the 
* Magiſtrate's Juriſdiction, and in that uſe they have no Connexion at all with Civil Affairs. Beſides, if they are nd 
© ferent in themſclyes, they do not by the Prince's Approbation become acceptable to God, who has not promis'd to 
a val with the Worſhip that the Magiſtrates ſhould eſtabliſn. As to the Doctrines and Articles of Faith: Frf 


rinces ought not to tolerate any Opinions contrary to Civil Society. Secondly, They ought not in particular to - 
in 


SP WW f ¾ 7% ²—“cręq Ä q .—6ůãmãͥr ²ů gogol © & a 


* rate thoſe, who under the prètence of Religion would deveſt private Perſons, or even Magiſtrates of their Ui 
© Rights and Poſſeſſions. Thirdly, They ought not to ſuffer Churches which are conftituted upon ſuch a Bottom, 3 thit 
© all thoſe who enter into them, do thereby, ipſo facto, deliver themſelves up to ſome Foreign Authority which theſ 
© are ready to pay a blind Obedience to, notwithſtanding they have Princes of their own. Fourthly, and laftly. Athei 
© who deny the Being of a God are not to be tolerated, Pecadle having no Religion, they make a Conſcience of work 
* but what is puniſhable by the Civil Laws. Two Reaſons induced me to ſer down here the Principles of cdi un 
Treatiſe. One is, Their being a neceſſary Conſequence of a Truth which our Author himſelf has ſoli — 10 ö 
Diſcourſe de habitu Religionis Chriſtiane ad Vitam Civilem, I mean, that Religion is antecedent to C ivil ocieties 2 
that it has nothing at all to do with their Eſtabliſnments. See Se&. 1, 2, 3. 4, 5, 6. The other Reaſon is the Autbenn 
of the Perſon who wrote the Letter concerning Toleration, which is of very great weight : ſince the Learned Mr. - 
has, in his laſt Will and Teſtament own'd it for his. See alſo Mr. Noodt's excellent Diſſertation de Religione ab — 
jure Gentium libera; pabliſh'd by me in French in the beginning of the Year 17c7. and ſince tranſlated ipto Engi 
The Reader will find, in my Notes, the principal Treatiſes thathave been written upon this Subject, ſpecifies af 
ferred to. Mr. Barbeyrac's ſecond Note upon this Section, p. 264, 265. che 
(a) De Prem. & Pon, p. 919. A. Edit. Pariſ. Our Author might plainly have ſaid, that this Opinion, having no ot, 
Foundation than Philo's Authority, was not worth refuting. (b) Vid. Liv. I. II. c. 23, 32, 58. 0. TI. c * 
24. J. IV. c. I, 5. 58. J. V. c. 2. 10. and in many other places. Diodor. Sic. I. XIV. c. 73. Puinius Curtius, I. MI. 
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Chap. IV. 


if the King muſt be obliged to have re- 
= to the Senate for Juſtice, when any Per- 
fons refuſe to lift themſelves under his Command ; 
in this Caſe, either the Senators mult pronounce 
the Sentence of their Condemnation, and give 
Orders for the Execution of it, barely by the 
King's Commiſſion and Authority ; which is 
contrary to the Suppoticion : or they muſt judge 
whether the Act alledg'd be Criminal or not; 
and this Proceeding will certainly be vain and 
{uitleſs, unleſs the ſame Judges may likewiſe 
take upon them to examine, whether or no the 
War now engaged in by the Prince, be for the 
Advantage of the Commonwealth : And thus 
the King's Right will again be deſtroyed. We 
ſhall di{cover the ſame Inconveniences, if we 
compare the Right of the Prince, with that of the 
people, under ſuch a Conſtitution, as we did be- 
fore with that of the Senate. For as the Meaſures 
of War are now ſettled in moſt Countries, Ta- 
tius's Obſervation (a) holds true; that Armies 
cannot be without Pay, and Pay cannot be had with- 
wt Taxes If therefore the Prince have not a Pow- 
er of compelling the Subjects by virtue of his 
Sorereign Command, to bring in their Shares of 
the Publick Contributions, his Right over the 
Affair of War will be no more than a bare Pow- 
erof perſwading and adviſing the People, that, 
in ſuch or ſuch a particular Juncture, to engage 
in a War would be for the Advantage of the 
Commonwealth. On the other hand, if the 
People are not impower'd to judge whether the 
War towards which theſe Subſidies are levied, 
be for their Intereſt or not; then what have 
they to boaſt of, but the laborious and ſervile 
Office of Aſſeſſors and Collectors? Nor will 
things be in a better Poſture, ſhould we ſeparate 
the Branches of Sovereignty, according to any 
other Diviſion that could be invented (b). So 
juit was that Remark of Aſinius Gallus, in Tacitus 
(c), that As @ Government hath but one Body, ſo it 
muſt be directed but by one Mind: (whether of a 
ingle Perſon, or of a Council or Aſſembly.) 
This may be well illuſtrated by the Example of 
the Human Soul, to which the Sovereign Au- 
thoriry in a State, ſeems co bear ſome Reſem- 
blance, Now ſhould we ſuppoſe the Potential 
„baus of the Rational Soul, the Underſtanding 
dd the Will to exiſt ſeparately, in two different 
hip objects or Suppoſitums, one of which ſhould 
ent BN have only the Faculty of the Underſtanding, the 
aber only the Faculty of the Will; neither of 

theſe Suppoſitums could be. call'd a Man, nor could 
Human Lions be expected from either; whilſt 
one lay unactive and immoveable, the other 
blind and inſenſible. To which purpoſe the 
"Pigram in the Anthologia (d) ſeems proper to be 
ppied 


The Blind Man bears the Lame: what Fate denies 
e Wretched Pair, their mutual Help ſupplies ; 
One lends bis Feet, the other lends his Eyes. 


Here the two unfortunate Perſons were able in 
ſome ſort to make up the Defects of Nature, ſo 
long as they agreed to afford their mutual Afliſt. 
ance. But ſhould this Agreement have been 
once broken, and a Quarrel have happen'd be- 
tween them, each Party would have been alike 
at a loſs about their Way. In the ſame manner 
ſhould any perſiſt in dividing the Parts of the 
Sovereignty, he will by no means compoſe a 
regular State, but a diſorderly Body, the Mem- 
bers of which holding theſe ſeparate Limbs of 
the Government, ſhall be kept together, not by 
any common Authority, but by bare Compact or 
Agreement. Now in ſuch a Society, ſome kind 
of Peace and Concord might be maintain'd, ſo 
long as particular Perſons kindly conſpir'd in 
their Opinions with regard to the Publick Good 

and were each of them ready voluntarily to pers 
form what was requiſite towards this End. But 
ſhould any Diſſention ariſe, no means of Redreſs 
would be left, but either to ſeek abroad for an 
aw or to decide the Controverſy by the 

word. 


XIII. Tho' the Caſe be manifeſtly thus, as we 


have repreſented it, yet there is no inconſiderable 


Number of Men, who ſtand up reſolutely for 
the Diviſion of the Sovereign Power, that here- 
by they may frame I know not what Mixtures of 
Commonwealths, which being righely temper'd 
and qualified muſt needs forſooth, produce the 
moſt happy Syſtem of Government. They 
would gladly engage Ariſtotile to be of their Par- 
ty, but without Effect; he in the place of his 
Works which they alledge (e), ſpeaking of a 
Mixture far different from any that can be ap- 
plied to the parts of the Sovereignty. Which 
makes it ſeem the more ſtrange, that ſome In- 
terpreters (and Mich. Piccart amongſt the reſt) 
when they come to treat of this Mixture, put 
ſuch things together, as probably never entred 
into the Philoſopher's Head. The Temperature 
which be ſo much adviſeth and recommends, runs 
in the following manner ; That the King ſhall have 
the Power of making War, of Coining Money, of en- 
goging in Leagues, of conferring publick Rewards : 
that the Senate ſhall poſſeſs ſuch Rights as demand Exa 
perience and Deliberation ; the framing and the execut- 
ing of Laws, and the adminiſtring of Publick Fuſtice: 
laſtly, that the Populacy ſhall manage ſuch Affairs, as 
their Knowledge chiefly directt them to; the Examina- 
tion of the Revenue, the Diviſion of Lands, the Creas 
tion of Magiſtrates, the Inſpect ion of Buildings, 
Highways, Aquedutts, Corn, and other Helps and 
Aſſiſtances of the State. In like manner, it would 
not argue any Diviſion in the Sovereignty,ſhould 
we for Inſtance, ſuppoſe that the Senate had 
the Power of condemning, but the Prince or the 
People of pardoning and acquitting. For here 
the Prince might by his Prerogative, abſolve 
any Perſon againſt whom the Judges had pro- 
nounced Sentence; and conſequently the latter 
would be only an inferior Court, whoſe Deci- 
ſions muſt borrow their Force and Ratification 


it, J. IV, Cs 8, 9, 


1 RR RR 2 e 
(a) Hiſt. 1, IV. c. | 

{ 4 Add. Bodin. De Republ. I. 2. c. 1. p. 287. with the Obſervation made on that Author, by Arniſæus De Republ. J. 2. 
31 56. (c 0 Annal. I, I. c. 12. 4) L. 1. 
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"Of the Pert, of Sovereignty, 


Book VII. 


from the Authority of the former. Whence it 
ſufficiently appears, that if in any State, the 
Judgment of Capital Cauſes belongs to the Se- 
nate, the King ſtill retaining the Right of Grace, 
or Pardon ; the Senate doth really hold, by De- 
putation from the King, this Power of preſiding 
in Criminal Proceſſes, and of pronouncing Sen- 
tence as the Law directs ; 1 this as well for 
the Baniſhing all Partiality from the Methods of 
Juſtice, as to divert the Odium from the King: 
yet ſo as that the Power of Liſe and Death are 
radically or originally inherent in the * 
Perſon. Some would frame a Diviſion in the 
Judiciary Power it ſelf ; ſo chat the Prince ſhould 
have the Power of Life and Death over Strangers 
only, but the People over the Natives. But 
now, if the People exerciſe this Power over the 
Natives, only as an inferior Court, then they 
do not in the leaſt intrench upon the Prerogative 
of the Prince. On the contrary, if they hold it 
originally and independently, then the King 
wiil have nothing left him but an empty Title, 
and will only perform the Office of Prætor pere- 
grinus, a Judge of Foreign Cauſes. As for what 
they add, about dividing the Right of Coinage, 
it is coo impertinent to deſerve a Repeti- 
tion. 

Arniſzens (a) is very large on this Point, and 
amongſt many accurate Remarks, juſtly rejects 
ſome (purious kind of Mixtures in Government. 
And at laſt, the faireſt Model he could invent 
was, that the King ſhould have the Power of 
War and Peace, of levying Tribute, of Coining 
Money, of diſtributing Publick Rewards; that 
the Senate ſhould be employ'd in judging Caules, 
and in receiving Appeals, as likewiſe in the Re- 
formation of Manners by good Laws, and in ex- 
erciſing the Power of Life and Death: And 
laſtly, that the People ſhould be allow'd the 
Care of the Revenue, and the Creation of Ma- 
giſtrates. Of which Model, a Judgment may 
be form d, by what we have before obſerv'd, 

XIV. Grotius himſelf (6) hath attempted ſome- 
what towards dividing the Parts of the Sovereign 
ty. Where he is ſo far in the right, when he 
denies that any ſuch Partition of Power, be- 
tween the Prince and the People can be made, 
as that the prime Compact ſhall be thus looſely 
expreſs'd, If rhe King govern well, then the People 
ſhall obey bim; if he rovern ill, then the People ſhall 
compel him to his Duty: Obſerving, that certain 
Bounds and Limits ought rather to be aſſign'd 
to the Power of either Party ; fuch as may 
ealily be apprehended from the Difference of 
Places, Perſons, and Affairs; but that the bare 
Good or Evil of an Action, conſiſting in the Ap- 
plication of fic Means to the publick Safety, 
which often admits of very great and obſcure 
Debates, cannot be a proper Bottom to ground 
a Particion upon ; in regard to that extreme 
Confuſion which muſt follow, whilſt the King, 
on the one hand, would inſiſt upon the Manage- 
ment of an Affair, alledging that he order'd it 
well, and the People on the other hand, would 
challenge the Direction of it, pretending that it 
had been ill managed before. His other Remark 
is no leſs true, that for a Prince to promiſe the 


People by an Oath, that he will perform in ich 


a peculiar manner, things which belong to the + 


Adminiſtration of the Government, doth not 
argue a Partition of Power. But through allth, 
rell of his Diſcourſe, he falls into the common 
Error. One way then, by which he thinks the 
Sovereignty may be divided, is when a Partition 
ſhall be made by expreſs Agreement. A Piece. 
dent of this kind he alledgeth from the Row, 
State in the time of Probs, when the Senate 
confirmd the Prince's Laws, heard Appeal 
created Pro- conſuls, and ſupplied the Conſul 
with Lieutenants. As if any Perſon could be 
ignorant, how that amongſt the Emperors, thoſe 
who affected to ſeem more Modeſt than other; 
exerciſed the Sovereignty under the Mask and 
Diſguiſe of the ancient Commonwealth; lea. 
ing to the Senate ſome inferior and petit Aﬀair; 
ſuch as had little Influence on the main Goverg. 
ment; but reſerving ſtrictly to themſelves the 
chief Force and Command, which conſiſted for 
the moſt part in the Souldiery. Another Pro. 
je& of dividing the Sovereignty, he expreſſeh 
in this manner; If the People being as ye Fre, 
ſhall require thus much of him whom they chooſe tu be 
their Ring? and ſhall lay it up n him after the mu- 
ner of a ſtanding Rule or Command. Now here ti 
not eaſy to apprehend what kind of thing a 
ſtanding Command is, when ſuppoſed to continue 
after that the Party hath loſt the Power of Com- 
manding. For every Command pre-ſuppoſcth 
compulſive Force, to be exerted ſo often as the 
Command ſhall be tranſgreſs'd. Wherefoxe the 
People who appoint themſelves a King on ſuch 
Terms, ſhall either keep this compulſive Power 
over him, or they ſhall not keep it. If the for- 


mer, the King is only fo in Name; the Force | 


and Efficacy of the Government reſiding in the 
People: If che latter, the Command will be in- 
ſignificant, He ought therefore to have laid, 
that a People as yet continuing in a State of Li- 
berty, may oblige the future King to follow cer- 
tain Rules in the Diſcharge of the Government. 
But that ſuch a Compact doth not imply or infer 
a Diviſion of the Sovereign Power, we ſhall 
hereafter make appear. His laſt Inſtance of divi- 
ding Sovereignty is, When in conferring the Govern 
ment, ſome Clauſe was added, importing that the King 
might be compell'd or puniſh d, upon Default. But 
indeed, the Sovereignty can by no means be 
ſaid here to be divided, but the People really 
poſſeſs it entire, only allowing the King, under 
a great and ſpecious Title, the Office of an ex- 
traordinary Magiſtrate ? in caſe the People have 
a Right, on any account to compel or to puni 

their Prince. For Puniſhment ever proceeds 
from a Superior, conſider'd in that Capacity. 
And as for Compulſion, this may be uſed two 
ways, either Morally or Phyſically ; that 5, 
either by way of Authority and Commands 
or by way of Force and Violence. Authori- 
ty over an Equal, as ſuch, is impoſſible. Ting 
fore when Grotias argues that the People at ler 
are equal to the Prince, becauſe in ſome pat” 
cular Caſes they may compel him ; he mult at 
the ſame time allow, that neither Prince not 
People have Authority or Sovereignty over the 
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other : which, is repugnant, co the Natuic ot a 
Civil State. The other kind of Compuliion,” by 
Arms and ' Hoſtile Violence, takes place bnly 
between Equals, or fuch as are not properly 
ſubje& one to the other. And of chis Compul- 
fon muſt we underitand the Cafe urged by Gxo- 
tius ; That a Creditor hath naturblly  Right-of chm 
For certain he hath no Tach 
Natural Right, by way'of Command or Dore 
reignty inherent in his'Pecforr : for then it 

neceſlarily follow, that every, one who com- 
menceth a Debtor, muſt fall Under Subjedtion t 
his Creditor. © But ſtill the Qrediror hack the full 
Privilege of compelling his Debtor to Paytnent, 
either by the Aſſiſtance of-che'Judge, (fuch 4 
cannot be had between Prince. d People ;) or 
elſe, if he live in a Condielon pf! Natural Libec- 
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ty, by Hottiic Force, I. Ucn, we would align 
this way of compelling te the People, we muſt 
wrthal allow, that boch Prince an People live in 


ty 2 State of Natural Freedom; that is, that the 


Civil Government is uttefly dilſoly'd. To con- 
clude, we readily acknowlede che Truth of 
Grotias's" Obſervation, ' that, In ui! Inftiturions, 
there if nothing abſolutely er from all Inchnvenlence 

and that tberefore we ought not, on account of rhe I 
convenientłx attending a divided Piver, 10 conclude it 
impolſib : In as much ds every Right is o he mea: 


o fer «gr by the Opinion of one or two particular Perſon, 


but 7 Will of him from "bom the Rig ht proceeds. 
But it muſt be Shed us in requital, that 
if any pleaſe themſelves with framing Juch a Par- 
tition, they will hereby conſtitute, not a regular 
State, but an ill-joinced and diſtemper'd Body. 
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I. The Accidents. of Civil States cannot con 
ſtitute a new Species. FEY 
II. Irregular Forms and Syſtems of Government, 
Thethree Forms of Regular Goverpment. 
Democracy ſeems to be the moſs . Ancient 
Form. 1 Ea 
V. Democracy no leſs inveſted with Supreme 
Power, than Monarchy. 
Democracy, bow, conſtituted, ,. 
The ordinary Requiſites of Democracy. 
How Ariſtocracy is eftabliſh'd : 
And how Monarchy. | 
X. In Bodies Politick, there may be Vices of 
Men, and Vices of State. [= 
Yet theſe compoſe not @ peculiar Species of Go- 
vernment. | 5 
As neither do the various Accidents of Demo- 
cies and Ariltocracies, 


1 Sovereign Authority, beſides that 3 


J 

inheres in each State, as in a Common or 
General Subject; ſo, ſarther, according as it re- 
lides either in one Perſon, or in a Council (con- 
liſting of ſome, or of all the Members,) as in a 
proper or particular Subje&, it produceth diffe- 
rent Forms of Common wealths. And here, 
ete we proceed to enquire into this Variety, 
we take it for. granted, that we may haye free 
cave to retain the Word Form, when we would 
fxpreſs that Conſtitution or Model of State, 
Which ariſeth from the Difference of the Subject, 
in which the Supreme Power is primarily and 
originally ſeated. That the actual Adminiſtra- 
uon of the Government recedes, in many Caſes, 
rom the particular Form, is à thing vulgarly 
known as in Democracy, for inſtance, ſome 
Affairs are managed in the way of Monarchy, o- 
mers in the way of Polyarchy ; according as Buſi- 


dels js committed to che Care of one Perſon, or 


10 ſuch a Number of Commiſſioners. And be- 
cuſe it is a Matter of great Conſequence, 
whether the Power any Perſon exerciſeth be his 
"wn, or whether it be Anothet's, of which he 
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7 Of the Different Rm | of | Government. 1 


XIII. Of the mixt Governments, propoſed by maz 
3 n Authors. 1 wy 
XIV. The. Nature F Irregular States. | 
XV. This Irregularity beſt iluſtrated by Ex- 
„ J amples. ES ni p 
XVI. - States which admit of Provinces. do not 
beͤnce become neceſſarily Sy ſtematical. 
XVII. o/ Syſtems, occaſin d by a Common 
| | Princes. | A DRE 
XVIII. of Syſtems, compoſed by League and Con- 
„ Is 
XIX. Of the Communication of Councils and 
' Buſineſs in theſe united Bodies, © 
XX, Whether the greater part ought here to con- 
\ _._ clude the leſs. = . 
XXI. Ha theſe Syſtems are diſſolv'd. 


XXII. The ſeveral Forms F Government compared. 


may at any time be deprived, holding it only by 
a precarious Title; therefore tis great want of 
Accuracy in a certain Author to affirm, that 
When a King ſuffers himſelf to be led by the 
© Noſe, by ſome few Counſellors, who abuſe 
* the Eaſineſs of his Temper, or a People by 
© ſome,powerful Demagogue, or when, in a ru- 
© ling Senate one Member leads the reſt, by his 
© Wiſdom or Eloquence, or over-awes them by 
© his Intereſt and Strength; a Polyarchy is really 
© introduced in the firſt of theſe Caſes, and a 
© Monarchy in the two latter: and that in the 
* firſt Caſe there is nothing but an empty Name, 
* and outward Semblance of Monarchy, in the 
© ſecond of Democracy, in the third of Polyar- 
; ar” Glee Ariſtocracy. Thus alſo, no intelligent 
Perſon will imagine the Form of a Common- 
wealth to be alter'd, upon a Change either in 
the Perſons or in the Number of Miniſters ; no 
more than he will think, that when a new Suc- 
ceſſor baniſhech from his Councils and Preſence, 
one who was chief Miniſter under the former 
Prince, and had the Management of all Affairs, 
an Interreguum muſt heteupon enſue. The Capa- 

city 
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| Of the Different Forms of Government. 


City and Inclinations of him or them, who either 
by their own Right, or by Delegacy from others, 
exerciſe the Sovereign Power, do indeed affect 
and vary their Adminiſtration, but do by no 
means touch the Form of Government. In the 
ſame manner, ſuppoſing. the chief Authority to 
be exercisd well in one Place, and ill in ano- 
ther; yet a new Model of State doth. by no 
means reſult from the different Exerciſe of the 
ſame Power. Wherefore as a Perſon in ſound 
Health, doth not differ in Specie from one that is 
Sick, and as the unnatural Diſtortion of the Bo- 
dy doth not produce Men of a new kind; ſo 
neither do the Vices of thoſe who Command, or 
of thofe who Obey, nor the Corruption of Laws, 
make the leaſt Step towards Conſticuting another 
Species of a Commonwealth. . 
II. It may be uſeful farther to obſerve, that 
moſt Authors who have treated of Civil Know- 
ledge, have employ'd themſelves in explaining 
the regular Forms of Government ; as for the 
irregular Forms, many have not fo much as 
thought of them, ſome few have very {lightly 
touch'd upon them. Hence it came to paſs, that 
if they happen'd to meet with a Civil Body, which 
did not exactly come up to one of thoſe uſually 
term'd Simple Forms, they had ſcarce any Word 
left to expreſs it by, beſides the Name of a mixt 
Government. But now, not to urge how very 
ill this Mixture is applied to ſome Common- 
wealths; it is weak to imagine, that beſides theſe 
three Regular Forms, there are none other, 
which may be term'd Irregular. For all Men 
don't build their Houſes juſt according to that 
Model which the Rules of ArchiteQure preſcribe. 
The Regularity of a State we conceive to conſiſt 
In this, chat all, and each of the Members ſeem 
to be govern'd as it were by one Soul: Or, that 
the Supreme Authority is exercis'd through all 
the parts of the State by one Will, without Divi- 
ſion or Convulſion. And hence the Nature of 
an Irregular State, may without much Dithculty 
be Collected. Farther, there are ſome Political 
Syſtems, compoſed of ſeveral perfect States in 
Conjunction, which with unskilful Judges paſs 
for ſingle States, and theſe too may have their 
uſe in our Enquiries, concerning the ſeveral 
Forms of Commonwealths. 

ILL. The Forms of a regular State are three, 
only ariſing from the proper or particular Subject, 
in which the Supreme 2 reſides; which is 
either a ſingle Perſon, or a Council Select or 
General. For the Sovereignty is committed 
either to one Man, or to a Council of ſeveral 
Men. And this Couucil is made up, either of 
all the Members, or of the ſmaller indeed, but 
the better and more ſelect Part. One Species 
or Form therefore is, when the Sovereignty is 
lodg'd in a Council, conſiſting of all the Mem- 
bers, and where every Member hath the Privi- 
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lege of a Vote; and this is call'd a D. e- 
Another is, when the Sovereignty reſides in a 
Council compoſed of ſelect Members, ternyy 
an Ariftocracy. A third when the SOVereignt 
is in the Hands of one Man; call'd a Monercly 
a Kingdom. In the firſt, the Sovereign is tylq 
a People; in the ſecond Oprimates or Senator. 
and 2 Monarch in the third. Pindar'(a) hath ex. 
preſs d all the three together: 


le Choice of Fate 
Puts to the Reins a ſingle Maſter's Hand; 
Or when th' impetuous Multitude Command, 
Or when wiſe Patriots guard the throwing State. 


IV. In the firſt place, we will examine dhe 
Nature of a Democratical Government; ng 
that we think it to excel the other Forms, either 
in Dignity or u or in real Uſefulneſ⸗ 
and Advantage (6) ; but becauſe in the greateſ 
part of the World it appears to have been the 
moſt Ancient; and becauſe Reaſon ſhews it to 
be more probable, that many Men, being in 
Condition of natural Freedom and Equality, 
when they reſolv'd to join in one Body, ſhould 
at firſt be inclined to adminiſter their common 
Affairs by their common Judgment, and ſo to 
conſtitute a Democracy. Nor is it to be ſuppoſed 
that a Father of a Family, as yet Free and In. 
dependent, who upon weighing the Inconveni- 
ences of a ſeparate Life, voluntarily join'd him- 
ſelf to thoſe of his own Condition, in order to 
the forming a Civil Community, ſhouldin a Mo 
ment have ſo far forgot his former State, under 
which he diſpos'd of all things relating to his 
own Safety — 4 as he pleas'd, as to be willing 
to ſubmit himſelf immediately to a fingle Dire- 
ctor, with regard to the Common Intereſt, with 
which his own private Security had a neceſſary 
Connexion. But at the Beginning, it ſeems 
rather to have been thought more equitable, 
that what belong'd to all, ought to be managed 
by all ; *cill in Progreſs of Time, moſt receded 
from this Model, eicher Voluntarily or by Ne- 
ceſſity; whether this Neceſſity was brought up- 
on them by ſome of their own Members, ot by 
Strangers. What Plato (e) diſcourſeth concern. 
ing the Athenian Commonwealth, ſeems to bet 
weight on this Subject: The Original (ſays be) 
of our Government (under which the chief Auth0- 
rity was in the People, and the Magiſtracs 
were conferr'd on Perſons of the greateſt Ability 
and Merit,) was taken from the Equality of * 
Race. Other States there are, compoſed « diffo 
Blood, and of unequal Lines; the Conſequence? 
which are diſproportionable Sovereignty, Dine 
Oligarchical Sway. Under which Men live in ſucb! 
manner, as to eſteem themſelves partly Lirds, om 
partly Slaves to each other. Hut we and ou Count!) 
men, being all born Brethren of the ſame Mother, 
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(a) Pyth. Od. 2. v. 157, c. Ed, Oxon. 


(5) Philo. Jud. De Mundi Opificio, 
vourers of Polytheiſm ; They who ave not aſhamed to transfer, from Earth to Heaven, the worſt Frame 
Dominion of the Multitude. Our Author cites this Paſſage, as if Democracy were there aecknowledg 
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gives this Cenſute of the * 
of Governmem, 
"4 to be the Wo 
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Form of Government in the World. But what is ſaid in that place is only meant of the Abuſe that crept inte it wi 


ever the vile Populace is at the Head of Affairs (Sð1⁵5 
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ost 
la) and beſides the ſame Author in another Treatiſe (de creatim 
1ncipis towards the End) ſays in expreſs Words that Democracy is 


the beſt and moſt lawful Form of Governmen 


( c ) In Menexeno, p. 519. B. 


ſerves 
berit a 
and ti 
molt ] 
at fic 
Mulci 
duced 
few g 
for th 
follow 
as the 
ſons w 
ſelves þ 
Rule i; 
dum]. 
tion f. 
when 
mocra 
Mb a 4 
ly , A 
The cc 
ancient 
ſtom'd 
clined 
they m 
their c 
dear a 
do they 
" terna 
mon: 
till, 
Vices 
© Powe 
ment 
Famil 
' who, 
the S 
* that, 
" grew 
Multi 


Canaa 


— 


(a)y 
BY of 
ite Magi) 
fould be 
f Law, | 
mn, Pro: 
deges, L 


1. c. 2. 


(e) ia 


— Att. Mes. — 


„ 


* * 


501 


Chap. V. 
not lool upon our {clues to ſtand under ſo hard a Rela- 
tion, as that of Lords and Slaves. But the Parity of 
our Deſcent inclines us to keep up the like Parity, by our 
Laws ; and to yield the Precedency to nothing, but to 
ſuperior Virtue and Wiſdom. Now it is manifeſt, 
char moſt Civil Communities aroſe, at firſt, from 
the Union of ſuch Families as were allied in 
Race and Blood (a). Nor is this Judgment op- 
poſed by the Authority of ancient Story, which, 
tho it makes frequent mentions of Kings, yetat 
the ſame time informs us, that moſt of them were 
ſuch, as had rather an Influence in perſwading, 
than any Power of commanding, So Juſtin (1), 
in the entrance of his Wark, deſcribes that kind 
of Government as the moſt primitive, which 
Ariſtotle (2) ſtyles an Heroical Kingdom ; ſuch, as 
is by no means inconſiſtent with a Democratical 
State. To the ſame purpole Thucydides (b ) ob- 
ſerves, that The moſt ancient Kingdoms paſs'd by In- 
beritance, and were confined within ſettled Honours, 
and tied to certain Terms and Conditions, Thus in 
molt Nations, Liberty and popular Sway were 
at ficlt eſtabliſh'd ; till, by Degrees, that vaſt 
Multitude of petit Common: wealths was re- 
duced, chiefly by War and Violence, into ſome 
few great Empices. What Ariſtotle (c) urgeth 
for the Antiquity of Regal Government is as 
follows ; Wherefore Cities were at firſt under Kings, 
as the barbarous Nations are at this day: for the Per- 
ſons who join d in forming theſe States, were them- 
ſelves before under the ſame Government: the Sovereign 
Rule in Families being that which is kept up in King- 
lms, Which laſt Words receive a fair Illuſtra- 
tion from the ſmare Saying of Lycurgus, who 
when a Perſon adviſed him to introduce a De- 
mocracy in the State, anſwered, Do You ff eſt a- 
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S Democracy in Your own Houſe (d). But real- 
WH, Ariforile's Argument doth not conclude. 
th Wl The contrary might rather be inferr'd ; that theſe 
) WH ancient Fathers of Families, having been accu- 
"5 Bl fom'd before to bear Rule, ſhould be more in- 
le, dined to a Democratical Form, under which 
a IF might ſtill enjoy the Privilege of giving 
ed i their own Judgment upon Affairs, and might 
e bear a part in the publick Adminiſtration. Nor 
7" Wl © they ſettle the Point, who tell us, that © Pa 
bY Wl © ternal Government was the moſt ancient a- 
"WW nongſt Men; being at firſt mild and gentle, 
F * till, upon che Increaſe of Families and of 
be) Wl © Vices together, it was ſtrengthen'd with the 
_ © Power of Life and Death. That this Govern- 


ment was continued down through ſucceeding 
Families, in the Perſons of the Firſt-born, 
' who, by a kind of Natural Right, held both 
the Sacred Office, and the Civil Authority; 


17 that, by this means, the Heads of Families 
1 ; ew into ſo many petit Kings; the great 
N . Multicude of whom, diſcover'd in the Land of 


' Canaan (e), ſeems a plain Argument in the 
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* preſent Caſe. But indeed, as the Right of 
Primogeniture was not of ſo great Farce and Ef- 
ficacy, as to Eſtabliſn Regal Dominion amongſt 
Brethren without their Conſent, and to oblige 
them to unite their Families to that of their El- 
der Brother's ; ſo beſides, theſe primitive Gover- 
nours, whom we find dignified with the Title of 
ings, were commonly no more than Superior 
Magiſtrates in Popular Societies ;. tho' this Ho- 
nour was molt frequently beſtow'd on the chief 
of the Race, when the reſpeRive Society was 
compoled of Families, which had the ſame Ori- 
ginal ; yet ſo as that this Right of Birth and 
Seniority was not always obſerv'd. - 
| V. Ir ſeems needful, on the preſent Argument, 
to bring the Opinions advanced by Hurnizs (f) 
under a particular Examination. He then, ia 
relation to Ariſtocracies and Democracies, which 
he comprizeth under the General Name of Free 
States, paſſeth his Judgment to this purpoſe ; 
There may be ſuch an Eſtabliſhment found out, as ſhall 
avoid the Confuſion of the promiſcuous Multitude, and 
ſhall attain to a decent and agreeable Order, making 
Proviſion for the Common Safety, by Pats and Cove- 
nants, without Subject ion, and without the Loſs of that 
Liberty which is extinguiſh'd under a Monarch's Reign, 
Here we have almoſt as many Miſtakes as Words. 
That the Order, which may be obſerv'd in Free 
States, is the only thing which ſhields off the 
Confuſion of the promiſcuous Multitude: That 
Free States are held together barely by Compact 
and Covenant, without any Sovereign Com- 
mand: That particular Perſons are not ſo ſtrictly 
ſubje& to a popular Aſſembly, or to 2 Council 
of Senators, as to a Prince under a Monarchy : 
Thar all the parts of Sovereignty are not ſo fully 
Exercis'd under the former Governments as un- 
der the latter: That the Power of Life and Death, 
is leſs employ'd, with regard to private Men, by 
a People than by a Prince. What he aſſerts far- 
ther, that Certain Fathers of Families, living as yet 
in a ſeparate Condition, learnt from the neighbouring 
Kingdoms, what Form of Govtrument to introduce; 
is ſo far from appearing true, that in the firſt 
Union of Families and Nations, moſt Commu— 
nities ſeem rather to have been of the Popular 
Form; till upon Diſcovery of the Inconveniences 
attending ſuch a Government, they fell, ſooner 
or later, under the Command of a ſingle Sove- 
reign ; ſome, by their own 2 Act, ſome, 
by Force and Compulſion. No leſs vain is that 
Remark; As Art endeavours to imitate Nature, but 
can never reach to Equal or to Excel her ; ſo in theſe 
Artificial Forms of Government, the Nature of King- 
doms is, in ſome ſort, repreſented, as to the Influence 
which they have on the Common Uſe and Benefit ; but 
the inward Force and Virtue and Dominion, with which 
Monarchies are endued, being the Work of Almight 
GOD, was beyond the Power of Men to produce. Of 
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"ut, : 
e wor ef La 
ben dan. Proeym. loc. comm. contra Tyrannum. 
wr Lobes, L. 1. e. 1. (2) In his Politicks, B. 1. c. 14. 
tome 62. (4) Plutarch in Lycurg. p. 52. A. 
- (e) Vid, Toſhuah XII. & Judg, I. 7. 


(a) Ifocrates is of the ſame Judgment, It ſeam d 2 to us, 
wity of a few ; that thoſe who were inferior in their Fortune alone, and in no other Reſpect, 2 d be debar'd from a Share in 
And that, wh:lft we bave All the ſame Common Country, the 


de Civitate, I. 3 c. II. 
Nun | 


(Athenians) ſays he, #hat many ſhould be ruled by the Au 
ſame Privileges of Birth ſome 


ſould be Maſters and Proprietors of the State, others no bettey than Strangers and Dependents ; and that, under : the P retence 
w, Perſons by nature Members of the Common-wealth, ſhould be denied the Offices and Employments in it. Add Lis 
(1) Principio rerum, Gentium Nationumque Imperium penes erat 


(b) L. 1. c. 13. p. 8. Ed. Oxon. (c) Polit. J. 


the 


— ns Me 
- — " + - — — 


Ld 


8 . - —— — — — = — — 
— ——4 — * 4% 7 — — - 4 
— * = - — 25 — . —w 2 + Pur. DAY — 
— — — pd — — - — — — — 
— —_ 4 . - > > 4 > — — — 
— —— > — — — _ — * — — — — 
1 mn — _ = — —— — — — = 
- - - a _ py - = * 
= - N — A — O—_ — — — — * * 
: m—_—_ — D F - — — — —— 


- — * * 
o — vw —— . 
- 23 -” — — — 
— * 


= . 2 - 


50² Of the 'Different Forms 


of Government. 


the Origine of Majefty or Sovereignty we have 
already treated; and why may not this as well 
agree to a Moral Compound Perſon, as to a 
ſingle Man? For ſurely tis no Contradiction to 
affirm, that the Senators, under an Ariſtocracy, 
are all equal, as to their private and ſeparate Ca- 
pacities, and yet are each of ehem ſubject to the 
Authority of the whole Council. And it requires 
no Depths of Parts to apprehend the Difference 
between All in general, and Each in particular; 
between the Afſembly of the People in Demo- 
cracies, and private Men difpers'd according to 
their reſpective Habitations. Therefore tis but 
a trifling Argument which we find urged by this 
Author ; Where the Sovereignty it aſcribed to All, 
there either All do really poſſeſs it, or ſome few only. If 
All, then they will have none to be their Subjetts ; he- 
cauſe to command end to obey cannot belong to the ſome 


Perſon: If it be ſaid that the particular Men are Sub 


As, them All cannot be Governours ; becauſe when 
each ſepirate Perſon is in a Condition of obeying, the 
Multitude, which they compoſe, muſt likewiſe ſtand 
under the ſame Engagement; for Obedience is the only 
thing which, in this Caſe, the private Members confer 
on the Common Hody. Certainly in Moral Com- 
pound Bodies, ſomewhat may be attributed to 
All in Conjunction, which we cannot aſſi 
either to each Member taken a- part from the 
reſt, or to any one of thoſe Particulars : and 
conſequently the whole Society 1s in reality a 
Moral Perſon diſtinct from the ſeparate Mem- 
bers, to which ſuch a peculiar Will, ſuch Actions, 
and ſuch Rights may be appropriated, as private 
Men are not capable of poſſeſſing. Thoſe Scru- 
les likewiſe muſt ſoon vaniſh which are rais'd 
4 this Conſideration, that in popular Aſſem- 
blies the Majority always prevails. For this is 
one of the Moral Affections which attends the 
very Eſſence of a Compound Body, that the 
Conſent of the greater part of thoſe who make 
up the Council ſhall be deem'd the Conſent of 
All; in as much as no other means can be 
aſſignd, by which the Wills of many natural 
Perſons, when they happen exactly to conſpire, 
ſhould be brought to a Moral Union. Where- 
fore it cannot be pretended, that in Ariſtocratical 
or Democratical States, the Subject in which the 
chief Authority reſides, is obſcure and uncer- 
tain, tho' it ſhould happen that thoſe Individual 
Perſons, whoſe Voices upon one Occafion com- 
ſed a Majority, upon another ſhould prove to 
be of the weaker fide. For none of theſe Cir- 
cumſtances take away that Unity of Will, which 
is to be attributed to the whole Body. In a Se- 
nate, if ſo many Members happen not to agree, 
as are required towards making a Majority, the 
Senate is preſumed to deſign or to declare no- 
thing, and therefore no Step 1s to be made in the 
new Afﬀair. Which tho' it often turn to the Diſ- 
advantage of the State, yet doth not prove that 
the Senate is not inveſted with Sovereign Com- 
mand. Beſides, that other Allegation is falſe: 
True and proper Sovereignty cannot be aſcribed to a 
Aultitude, by reaſon that the Obedience which is ne- 
ceſſary upon ſuch a Suppoſit ion, muſt be here wanting : 
ſince the Multitude cannot be bound always to Keep the 


(a) Ada, Liv. J. 2. C. 3. 


doth not deſtroy the Sovereignty of a King 


them as taken all together in a general Body. For as it 
he may, when his Pleaſure alters, revoke a Ky 
Decree, upon which Act the Obligation of the 
Subject to the ſaid Decree expires ; ſo whatgze; 
Power the Common Aſſembly may have as to the 
altering of their own Decrees ; yet in the mean 
time, particular Perſons are no leſs engaged z 
them, than they would be by regal Injunctiom 
If not, let thoſe who maintain che contrary On 
nion fhew us, that Offenders againſt the Lay; 
are not fo liable to Puniſhment under Free State: 
as they are under Monarchies (a). *Tis no bet. 
ter chan triſſing to argue; that F the Sovere; 
be ledg d indivifibly in the Hands of many togute 
then each of thiſe many muſt neceſſarily bold ſan 
port of it, out of the Collection f which Parti th 
whole Sovereignty muſt at length be conſtituted, By 
at the ſame time 'twill be likewiſe neceſſary, that aucb 
of theſe * be Supreme: and thus in one Sta, 
there will be mere than one Supreme, which is alla 
For in Moral Conſideration, there is no manner 
of Abſurdity in ſuppoſing, that thoſe particulr 
Wills which unite and conſpire to make up the 
Will of the Community, ſhould want ſome Pow. 
er or Quality which the general Will is pofſeſs{ 
of, So that 'tis no good Conſequence to ſay, 
the Sovereignty is the ſupreme Right ; therefore 
each Man holds a part of it, which part is like- 
wiſe Supreme. We might with as much reaſon 
infer, that becauſe the Votes of particular pet. 
ſons, ſeparately and ſolitarily confider'd, are in- 
effectual towards the enacting of a Law, there. 


fore many of them in Conjunction, are ſiill un- 


able to perform this Work. Laſtly he adds, that 
Since in a governing Senate, there is no one Member 
who may net if be fend againſt the State, be brought 
to due Puniſhment by bis Brethren ; it follows, that in 
caſe all the Senators ſhould prove guilty, the puniſhing 
f them would belong to the People. But each Member 
eing thus puniſh'd and remov'd, the Sovereignty of the 
whole Council could no where ſubſiſt. This Difficulty 
will admit of an eaſy Solution, if we firſt right- 
ly explain what it is to offend againſt the State. 
He then is properly ſaid to be thus guilty, who 
commits any thing tending to the Prejudice 0 
the Publick, contrary to the Laws and [njundi- 
ons of the Sovereign. Wherefore the whole ho- 
dy of Senators cannot offend againſt the State, 
unleſs they either violate thoſe Laws, the Obſer: 
vation of which was made the Condition of tei 
holding the Sovereignty ; or turn profeſs'd Ene. 
mies to the People under their Charge: Upon 
which Suppoſitions, their Fare will be the fame 
as that of Kings in the like Caſes. What he 
farther vents in prejudice of Free States 15 77 
riouſly falſe. As that, The Sovereignty exercit 0. 
a Monarch is quite a different thing from that v 1 
appears in Free Governments, tho their Effect. 100 1 
alike. Becauſe a Monarch, beſides that pet _ 
Dignity and Splendor, of which no Man's © 
pable in a Commonwealth, is endued with Mai: 
which Free States may not aſſume. But now We _ 
on it as à certain Truth, that & O D may W 
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1 uſtice, be ſtyld the Author of Monarchies 
* Free 4 and the former 
are no leſs produced by Covenants than the lat- 
ter; from which Covenants the Sovereignty re- 
(ils in both Caſes; the immediate Cauſe of 
Obedience being in the People: that a Subject 
conſider'd under that Capacity, is obliged to the 
{ame Duties in a Common- wealth, and in a 
Kingdom; that his Obedience is no leſs ſtrictiy 
required, and his Subjection is in no leſs Degree, 
under the one Form than under the other; and 
chat both Governments have the ſame Right of 
puniſhing Criminals, For who will believe, 
upon the bare Word of this Author, Thar, in a 
Kingdom the Puniſhment of Offenders is grounded on a 
Right over the Lives of the Subjetts, which is want* 
ing in Free States: and that therefore under the lat- 
ter, the Tranſgreſſors of the Laws are puniſh'd as Ene- 
mics; or only by the Right of War? 

VI. We may now enquire how a Democracy 
is erected, and what this Form of Government 
hath in it, peculiar from others. When there- 
fore a Number of Free Perſons aſſemble toge- 
ther, in order to enter upon a Covenant about 
uniting themſelves in a Civil Body, this pre- 
parative Aſſembly hath already ſome Appearance 
of a Democracy; properly in this reſpect, that 
every Man hath the Privilege freely to deliver 
his Opinion concerning the Common Affairs. 
Yet he who diſſents from the Vote of the Ma- 
jority, ſhall not in the leaſt be obliged by what 
they determine, till ſuch time as by means of a 
ſecond Covenant, a popular Form ſhall be actual- 
ly confirm'd and eſtabliſh'd. Mr. Hobbes (a), ſor 
want of diſtinguiſhing theſe two Covenants, 
hath handled this Subject with great Confuſion. 
For we have formerly proved (1), that no Man 
can be obliged by the plurality of Votes, before 
he hath given his Conſent to ſuch a Form of pub. 
lick Adminiſtration. Therefore what he aſſerts 
ins WY falſe, chat By their voluntary aſſembling of them- 
kr WR [ves together, we are to ſuppoſe, that they ſtand obliged 
the WH to whatever the major part ſhall reſolve. What he 
iy WR forcher delivers, may in the following manner be 
bi- more clearly explain'd. When many Men up- 
ice, WW on a general Meeting, oblige themſelves by 
tho WI Compact, to unite their Strength and Wealth; 
either in this very Meeting a Decree is paſs'd, for 

the introducing ſome particular Form of Go- 
vernment or not. In Caſe no ſuch Decree about 
the Government be made, nor the Time and 
Place aflign'd for the holding another Aſſembly, 
then the preſent Meeting is preſumed to be void, 
and each Perſon continues in his natural Condi- 
tion of Liberty as before. For a Number of 

en cannot become one Body, unleſs they have 
agreed upon a conſtant Method of tranſacting 
publick Buſineſs. If they break up without 
ling this Point, yet prefix a Time and Place 
for conſidering and debating the Matter farther, 
in order to a final Reſolution ; we have then no 
more than the Rudiments and firſt Principles of a 
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State, which cannot be properly ſtyl'd a Demo- 
cracy. For we muſt not preſently make uſe of 
this Name, when every Man hath a Right to 
give his Opinion, or when the Time and Place 
are pirch'd upon for another Congreſs ;\ in a 
much as this way of proceeding is common to all 
kinds of Societies and Conventions at their firſt 
Riſe, and before they are fully eſtabliſh'd : But 
we are then to call it a Democratical Govern- 
ment, when the Right of ſettling Matters rela- 
ting to the publick Safety, is Conferr'd for ever 
on a general Aſſembly. 

VII. Towards compleating the Nature of a 
Democratical State, theſe Conditions ſeem eſ- 
pecially neceſſary. Firſt, that a certain Time 
and Place be aſſign'd, for holding thoſe Aſſem- 
blies, in which the common Affairs are to be 
debated and determin'd. For as on the one ſide, 
the private Buſineſs of particular Men will not 
ſuffer them always to attend the Publick, ſo on 
the other ſide, if nothing be agreed upon as to 
the Time and Place; thoſe who belong to the 
Society may either meet at different Times and 
Places, by which means Factions are neceſſarily 
introduced; or elſe not aſſemble at all, in which 
Caſe they will not be a People, but a ſcatter'd 
Multicude, to whom no Action, and no Right 
can be attributed as to one Compound Perſon 
(b). Secondly, That the Vote of the Majority 
ſhall paſs for the Vote of the whole Body: 
fince, as the World goes, it ſo very rarely hap- 
pens, that a great Multitude of Men agree in 
their Judgments as to the ſame Matter, In the 
laſt place; ſince ſome Affairs of the Common- 
wealth occur every Day, and are of inferior 
Moment; others are leſs frequent, and affect 
the main Intereſt ; and ſince it cannot be con- 
venient, for the whole People to meet about 
ſettling the former Concerns, either in daily 
Councils, or at Intervals of ſo little Diſtance, as 
to let nothing of this Nature eſcape their Exa- 
mination ; it is therefore neceſſary to appoint 
certain Magiſtrates, as Subſtitutes or Delegates, 
who by the Authoricy of che whole People, may 
diſpatch Buſineſs of every Day's Occurrence ; 
may with mature Diligence, frereh into more 
important Affairs, and in caſe any thing hap- 
pens of greater Conſequence, may report it to 
the popular Aſſembly ; and may likewiſe ſee 
the Decrees of the People put in Execution : for 
a large Body of Men is almoſt utterly uſeleſs ia 
reſpe& of this laſt Service, as of many others, 

VIII. An Arifocracy is then conſtituted when 
the Aſſembly, who by means of their firſt Co- 
venant united themſelves, as it were, into the Ru- 
diments of a State, do by Common Decree en- 
truſt the Supreme Adminiſtration in the Hands 
of a Council, conſiſting of ſome ſelect Mem- 


bers. Theſe Members when they have been de- 


clared and deſign'd by the ſaid Aſſembly, either 
by their Names, or by ſome other Mark of Di- 
ſtinction, and have alſo accepted of their De- 


1. 


(4) De Cive, c. 5. f. 


%) Thucydides (1, 2. c. 22. Ed. Oxon. in the 2 d 


Council : 


— w—— 
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» . lr | 


reports, That Pericles, once finding the Athenians to be of 


n 

: wrong Opinion about the Method to be uſed in a War, would neither call an Aſſembly of the People, nor hold a 

8 Beg? leaſt ſome very falſe Step ſhould be taken, whilſt their Debates would be guided rather by Paſſion 
k y Kealon, | 
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ſignation, ate then ſuppoſed to enter upon the IX. Laſtly, A Monarchy is ſettled TT 
2 Command. And here we may ob- Sovereign Authority is conferr'd upon Kongo. | ea 
ſerve, that Mr. Hobbes (1) is miſtaken when he And that this is done by means of a Covenant rate 
draws the Origine of Ariſtocracy from Demo- intervening, we have already ſufficiently demon, conli 
cracy, if his meaning be, that all Governments ſtrated againſt the Opinion of Mr. Hy, ſuch 
of the former kind were C from the lat- Before we proceed farther, we cannot but take fund: 
ter, which are ſuppoſed to have been before com- under Examination the peſtilent Notion of | allow 
pracy eftabliſh'd. For Experience proves, and certain Anonymous Dutch Author in his Pon whic 
eaſon does not deny, that Men might pals on Balance, which runs in the followin manner lince 
from the firſt preparatory Covenant, either to Since the Act of conferring the Sovercis, Acci 
Ariſtocracy or to Monarchy, without taking Power is always deſign'd for the more 8 but \ 
Democracy in their way. Belides, we have be- nient Prevention and Removal of Evils, whe. Incor 
fore made it appear (2), that Mr. Habbes doth * ther proceeding from inward or from outwant A 
but play with an Argument, when he tells us, © Caules ; it cannot be preſumed that a Dems. Speci 
© That no Covenant can be tranſacted between * cratical Society thou'd ever have devolv'd thy undet 
the Senators and People, becauſe che Govern. * Authority on one Man and his Heirs, by , or det 
© ment, being once conferr'd on the former, © perpetual Succefſion. For, in as much as their be ac 
© the latter do no longer exiſt after the manner © Hopes of a more commodious Protection. un. Time 
© of one Perſon'. For to make Men capable of der a fingle Governour, were grounded pure wer. 
ſuſtaining Obligations towards others, tis ſutfi- * on the Virtues which appear'd at firſt in the We te 
cient that they till continue natural Perſons, © Perſon Elected ; and ſince no one can be igns. and ! 
tho' the Moral Perſonality, which they once tant, that all Men are changeable and mort (b). 
bore, may be expired. We may add, tho' the “ and that, in a ſhort time, either Age will ten they 
People upon transferring the Sovereignty from * der them unfit for Government, or, if they tie wait 
themſelves, do not henceforth exiſt as one com- ſooner, they will leave either no Iſſue, ot ſuch a Mor 
leat Perſon, oppoſed to their newly received * as muſt be young and unexperienced ; or that well 
ead ; yet this doth not diſſolve them into a * ſhould they happen to leave Children grown with 
looſe Multitude; in as much as being join'd co © to mature Years, yet theſe may either not be vereiy 
their Head, the Senate, they ſtill conſtitute one * more able to rule than others, by any Naurl W 
Perſon. Farther, what he infers in another place © Capacity ; or may want Will and Inclination (2) « 
(a) is falſe ; that As be People under a Democracy, to defend their Charge; we muſt therefore by ina C 
jo the Court of Senators under an Ariſtocracy, are free © no means ſuppoſe that a popular Society erer whict 
from all manner of Obligation. For ſhould we be intended to debar themſelves of the Privilege Stare 
never ſo willing to grant the Antecedent (3), of chooling a better Governour, in the room with 
upon Suppoſition that the reſpect, which all in © of one, who is either weak or wicked. But Votes 
eneral bear to each in particular, may perhaps * that when Verſons had thus got the Soveteign- gards 
eem inſufficient to found a mutual Obligation * ty into their Hands, it was eaſy for them, by Mora 
between them; yet it cannot hence be concluded, drawing to their Aſſiſtance the greateſt part cial. 
that neither is there any mutual Obligation be- of the People, eſpecially the Souldiery, ſo to Proce 
twixt Senators and People. As 'twould be no © confirm their Power to themſelves and their but i 
Conſequence to ſay, 1 do not any way ſtand © Poſterity, as to be able ever to hold the Com- thing 
oblig'd to my ſelf, whilſt I manage my own Affairs mand even againſt the Will of the Subjc&. Prin. 
in Perſon ; therefore if I transfer the Care of To which we reply, if it ever entred into the Perſo 
them on another, he likewiſe ſhall be exempt Thoughts of a Society, to confer the chief lame 
from all Obligation. One thing this Author Rule on a Perfon under this Condition, that X. 
rightly obſerves (5), that under an Ariſtocrati- whenſoever the People ſhould vote his Gorem- Wil © hat 
cal, as well as under a Democratical Form, un- ment not fo Effectual towards procuring tht add 
leſs certain Times and Places are appointed for common Safety, as their Democratical State Diſter 
the Senators to meet, there will be no longer any was before, he ſhould be depriv'd of his Office; that 
ſuch thing as a Court or a Compound Perſon, but a they did not, by ſuch an Act as this, conftitute "hh 
diforderly independent Multitude, without Autho- a Monarch, but only an extraordinary Magi- Field 
rity or Rule. In as much as the Wills of the par- ſtrate, who was to depend upon the Breath of 3 
ticular Members, from the Combination of which the Multitude, and therefore was not inveſted 
we apprehend the Will of the Court to ſpring, with the Supreme Authority. Beſides, ſince 0 
cannot be known otherwiſe than by their aſſem- tis evident, how little a State is a Gainer b) 05 
bling together for this Purpoſe. For to take the frequent Changes in the Throne, other Aa Cellar 
Senator's Votes, by a diſtant Scrutiny ſent about rather than other Manners ſtill ſucceeding; and able 
in Writing, is a Method full of Inconvenience. how great a Blow it muſt be to the Publick > 
Farther, it is no leſs neceſſary in an Ariſtocracy to force a Prince from his Command, who nach 
than in a Democracy, that the Times of meeting had Opportunity, in his publick Adminiſtration, — 
in a Council be not fixt too far aſunder, unleſs the to ſtrengthen his private Intereſt; it is but a fall 7 
Exerciſe of the Sovereign Power, at leaſt with and eaſy Preſumption, that a People ſhould be - 
regard to Buſineſs and 898 be in the willing to truſt their Fortune once for all, by * 
mean Time entruſted wi ſome one Magiſtrate, fixing the Government irrevocably in 4 Ning: I 
or with Commiſſioners not many in Number. the Evils which naturally flow'd from their fol- 
— — . —ÄU—ä̃  _«_ . 
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« 3) the Fifth Section of this Chapte! 
mel 


S. 9. 
(618. 10. (4) C. 2, . 9, Sc. 02 , 


nn be 


—_—— — 


Chap. V. 


Of the Different Forms of QGovernmont a 


505 


mer uncertain, unſettled Condition, being much 
more to be dreaded, than any which a degene- 
rate Monarch might create. Eſpecially, if we 
conſider how far the exorbitant Inclinations of 
ſuch a Prince may be limited and retrench'd by 
fundamental Laws. And, laſtly. tis by no means 
allowable to revoke all ſuch Acts, the Iſſue of 
which doth not exactly anſwer our Expectation: 
ſince Human Affairs muſt be always liable to 
Accidents, and ſince we can eſtabliſh nothing, 
but what will be attended at leaſt with ſome 
Inconveniences (a). 

A Monarchy differs from the Two former 
Species of Government in this reſpect (1) that 
under them, before any Matter can be debated 
or determin'd, that is, before the Authority can 
be actually exercis'd, 'tis neceſlary that certain 
Times and Places be aſſign'd for this purpoſe: 
whereas in a Monarchy, (at leaſt if it be ſuch as 
we term Abſolate,) Deliberations may be held 
and Reſolutions taken, at all Places and Times 
(b). For a People, or a Senate, in as much as 
they do not compoſe one Natural Body, muſt 
wait an Opportunity of meeting together. But 
a Monarch, who is but one Perſon in Natural, as 
well as in Moral Account, is always furniſh d 
with an immediate Power of exerciling his So- 
vereign Command, thro' all Inſtances of Go- 
vernment. It is likewiſe true what Mr. Hobbes 
(2) oblerves on this Head, that in a People, or 
in a Court of Senators, in caſe any Decree paſs 
which is contrary to the Law of Nature, the 
State it ſelf, or the Moral Perſon, is not afſected 
with the Guilt, but thoſe Members only whole 
Votes concurr'd in the Reſolution. For Sin re- 
gards only the Natural or Expreſs Will, not the 
Moral or Political Will, which is purely Artifi— 
cial, Otherwiſe they alſo, who difliked the 
Proceeding, would be included in the Crime (e). 
But in a Monarchy, if the Prince decree any 
thing which the Law of Nature forbids, the 
Prince himſelf is the Sinner; becauſe, in his 
he Perſon, the Civil or Political Will is the very 
iel ſame with the Natural. 


1 * 
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at X. To theſe Regular Forms of Government, 
ay it hath been the Cuſtom, with moſt Authors, to 
the add certain others, which they term Vicious, 
ae Diem per d, or Corrupt. Now here it is certain, 
e; that in many Common-wealths, no leſs than in 


particular Men, we may obſerve a very plentiful 
Field of Corruption and Diſeaſes ; ſo that it 


ü 
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may be look'd on as ſome kind ot Perfection to 
have the feweſt Failings. Of thoſe Diſeaſes, 
which infect Civil Societies, ſome, we fee, take 
their Riſe from the Wickedneſs of particular Per- 
ſons, others from ſome Defect in the publick 
Conſtitution. The former we may ſtyle the Viees 
of Men, the latter the Vices of the State. It may 
be proper to touch on fome Inſtances of each 
Kind, for Illuſtration and Diſtinction. In a 
Monarchy then, the Vices of Men, or perſonal 
Faults are as follow ; if he, whom either the 
Chance of Blood, or the nay Suffrage of 
the People hath advanced to the Throne, be de- 
ſtitute of the Arts of Government, and very little 
or not at all affected with any Care or Concern 
for the Common Intereſt, which he proſtitutes 
to the Ambition, or to the Avarice of bad Mini- 
ſters ; if he render himſelf Terrible, by Paſſion 
or Cruelty, forgetting that he is a Man. himſelf, 
or that he governs Men; if he take a delight in 
expoſing the Common -· wealth to unneceſſary 
Hazard or Danger; if he ſquander away what 
hath been gather'd to defray the Expences of the 
Publick, either in Luxury, or in unadviſed 
Grants and Bounties (d); if he heap up Money 
beyond the Bounds of Reaſon, firſt ſqueez'd our 
of the Subject; if he be notoriouſly- abuſive or 
unjuſt (e); or guilty of any other Practice, 
which enters into the Character of a bad Prince 
(F). The Vices of Men in an Ariſtocracy are: 
if, by Corruption and baſe Acts, Perſons, of no 
Honeſty or of no Ability, find an eaſy Admiſ- 
ſion into the Senate, whilſt True Merit is ex- 
cluded ; if the Senators break * Parties and 
Factions amongſt themſelves ; if they make it 
their Endeavour to enſlave the Commonalty to 
the Service of their private Intereſt, and to in- 
creaſe their own Eſtates at the Expence of the 
Publick. In a Democracy, perſonal Faults are 
ſuch as theſe ; if Men, who really want Judgs 
ment, turbulently and importunately maintain 
their own Opinions ; if extraordinary Virtue, 
py ſuch as is not likely to prove too hard a 

atch for the Common-wealth, be oppreſsd 
and born down by Entry; if through a Light- 
neſs and Inconſtancy of Humcur, Laws are raſh- 
ly made and as raſhly repeal'd; and what was 
embraced but now with Applauſe, is ſoon af- 
ter diſliked and rejected without Reaſon ; and 
if ſordid and worthleſs Perſons are entruſted 
with the Management of Affairs (g). Laſtly, 


1 ——— 8 _— 


(4) Add. Grot, * Is c. 3. J. 8. 1. 1. 


(2) Ibid, ſ. 14. (c) See Luke XXIII. 51. 


reaſonable Pride. 


DPuecunque proſunda 


Traxit avaritia, luxa pejore refundit * 

Inſtat terribilis vivis, morientibus heres, 
irginibus raptor, thalamis obſcanus adulter. 

Nulla quies + oritur præda ceſſante libido; 

Divitibuſque dies & nox metuenda maritis. 


in preſerving Peace, 
Inferior to Tyranny it ſelf. 


(') Vid. Hobbes, De Cive, C. 7. ſ. 13. | 
c. 14. p. 13. Ed. Oxon. Exe Te # Pdaun I Tor” av 6 badinivey. Where the Emperour is, there Rome is. 


Cellar. *Tis the laft Defence of wicked Princes, to plunder ſome that they may be bountiful to others. 

kible what Philoſtratus reports, (De it. Apollon. I. 3. c. 9. in the Beginning,) of the old Indians, that they allow no man- 

ner of Honour or Privilege to the Heirs of the Crown ; That negle#ful Treatment may be a Leſſon to them againſt un- 
(V Such as Claudian ſets down, De Bello Gildon. v. 157, Cc. 


—_ 


— 


(b) Herodian. I. 1. 


d) Drepan. Paneg. upon Theodoſous c. 23. n. 1. Ed. 
(e) Tis remar- 


Thoſe Heaps which boundleſs Avarice ſupply, 
Vainly he ſpends in vilet Luxury, 

Tyrant to Al that live, and Heir to all that dye. 

Alike the Nymphs and injur'd Matrons move, 

Ot Brutal Rape, or foul adult'rous Love. 

Sin never ſl-eps ; new Spoils, new Lufts invite: 


The Wealthy fear the Day, the Married dread the Night. 


Tenif, Orat. 10 De Pace ad Valent. Imper. He is but à lame Prince or Legiſlator, who is Ft for the Service of Wat, but 
1 Jul ( g ) Io Plutatch, Dion. p. 978. E. Popular Ambition is term'd a wild Piſtem per, not 
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ſuch Vices of Men as may affect any Species of 


Government are: if the Perſons on whom the 


chief Adminiſtration lies, perform their Office 
negligently or diſhoneſtly ; and on the other 
hand, if the Subjects, who ought to reſt con- 
tented with the Glory of obeying, grow refra- 
Rory and aſpire to Command ( 4 ). 

The Vices or Faults of a State, in general, are; 
when the Laws and Inſtitutions are not accom- 
modated to the Nature of the People, or of the 
Place; or when they are ſo framed as to breed 
inward Diſtractions, or to provoke the juſt Ha- 
tred of Foreigners; or when they render the 
Subjects incapable of performing ſuch Service as 
is neceſſary for the Preſervation of the Common- 
wealth: as ſuppoſe the Conſtitution be ſuch, 
that Men, whilſt they comply with it, cannor 
avoid ſinking into effeminate Weakneſs, or, on 
the other hand, cannot bear the eaſy unactive 
Condition of Peace (); or laſtly, when they 
contradict ſome of the principal Maxims of Civil 
Doctrine; and the Miſchief will {till be the 
greater, if theſe Irregularities happen to wear 
the Diſguiſe of Religion (6 ). 

XI. Though a ſound and a diſtemper'd Com- 
mon- wealth are vaſtly different from each other, 
yet we are not, on this account, to multiply 
the Forms of Government, and to oppoſe one orc 
two Vicious Forms to each of thoſe which we 
term Good and Regular. For theſe Vices or De- 
fects do neither change the Nature of the Au- 


thority it ſelf, nor the proper Subject in which 


it reſides. And thus far Mr. Hobbes (e) is in the 
right, when he denies, that Anarchy oppoſed to 
Democracy, Oligarchy to Ariſtocracy, Tyranny to Mo- 
narchy, are three other kinds of Common- wealths 
(2). 1 think (ſays he) no Man believes, that Want 
of Government is any new kind of Government. But 
what he farther obſerves (3), is not univerſally 
true; That Anarchy, Oligarchy and Tyranny 
© are three Names impos'd by thoſe who either 
© miſliked the Government, or the Governours. 
© It being uſual with Men to ſignify by Names, 
© not the things only, but at the ſame time their 
* own Affections, as their Love, Hatred, or 
© Anger, their Contempt, or Eſteem, For, as 
it happens in other Matters, that one Man loves 
what another violently abhors, ſo the ſame Form 
of Government meets with the Approbation of 
ſome, and with the Averſion of others, And 
this not only becauſe ſome perhaps reap a par- 
ticular Advantage from ſuch, or ſuch a Species 
of Commonwealth ; but likewiſe on account of 
peculiar Tempers and Inclinations (4). Men of 
haughty Spirits, and who diſlike the Equality of 
a popular State, when they ſee all Men without 
Diſtinction, giving their Votes in publick Bu- 


ſineſs, of whom the inferior Commonalty fl. 


ways make up the greater Number, call this zy 
Ochlocracy, or a State where the baſe Rabble fie 
at the Helm, and where no Prerogative iz 4. 
low'd to ſuch extraordinary Merits, as they look 
on themſelves to be poſſeſsd of. And yet thi, 
Name as full of Contempt as it is, might wich 
Juſtice be applied to ſuch a Government a; ue 
read of amongſt the Epheſians of old: who when 
they expell'd Hermodoras out of the City, gare 
this reaſon for their Proceeding ; Let u, Mn 
amongſt us excel his Neighbours ; if he doth, let bu 
find out another Seat, ammgſt anther People: and 
whom Heraclitus for this Judgment, declared ty 
be all worthy of Death (e). Again, if any Per. 
ſon is diſcontented that he hath not a place in 
the Senate, and at the ſame time thinks himſelf 
not in the leaſt inferior to many of that Order 
Envy and Contempt together prompt him 10 
give them the Name of « s, the Few ; that is 
ſome inconſiderable Mortals, who having in 0 
reſpect the Advantage of thoſe about them, do 
yet exerciſe Authority over their Equals or their 
Betters And a Man under this Chagrine, hath 
commonly in his Mouth the Com plaint which 
Ajax makes in the Poet (f). 


8 f fr iN Tour Nest, Kees 


Merit no longer finds a juſt Reward : 
Folly ; a Favourite, and Vice prefer d. 


People of a more lofty Genius, and thoſe on the 
contrary who are more mild and tractable both 
join in giving the Title of Lords and Maſter: to 
Foreign Princes, who govern with a trier 
Hand : whereas 'tis wel] known, that when a Fa- 
ther treats a ſtubborn Child with Severity, and 
one that is more ſubmiſſive with Gentlenels and 
Kindneſs, in both Inſtances he exerciſeth the 
very ſame Paternal Power. The like may be 
affirm'd of the Name of Tyrant, which is now 
attended with an indelible Mark of Hatred and 
Deteſtation, from the Cuſtom of the Grecian, 
who thought the chief Happineſs of the States 
to conſiſt in a popular Liberty. Lucian (g) him- 
ſelf paſſeth this Cenſure upon them : In gene, 
ſays he, People, not conſidering whetber the Perſa 
who bears Rule be Fuſt or Unjuſt, have an Abborrenc 
to the bare Name 45 Tyranny. Many of their Au. 
thors apply the ſame Word to any kind of Go- 
vernment in the Hands of a fingle Perſon. Thus 
Aſebines (h) particularly ſays, There are thret 
Political Forms in uſe in the World, Tyranny, Oligæ- 
chy and Democracy (i). Hence 'tis worthy out 
Remark what Anemen (), in Photius, reports 

Dionyſius, the Fourth Tyrant of Heraclea ; Having, 
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( 4) Add. Hobbes Leviath. c. 29. about the End, where he diſcourſeth ingeniouſly on ſome Diſeaſes of the State. 
(1) Theſe Inſtances are taken out of our Author's Abridgment, De Ofic. Hom. & Civ. L. 2. c. 8. ſ. 10. 1 
(5) Such was the Authority of the Prieſts amongſt the People of Meroe, mention'd by Diod. Sic, I. 3. c. 6. and Sr: 


I. 17. p. 566. Ed. Genev. Caſaub. to whom the Kings themſelves were accountable. 
( 3) De Cive, «bi ſupra. 


(2) See Hobbes's Leviath. B. 2. c. 19. 


that of Lyſias, De Populari Statu, Orat. 24. No Man is more inclined by Nature either to a Popular, or to an Ariftocr 
State ; but every one endeavours to eſtabliſh that Form of Government, which tends moſt to his particular Advantage. 
whom [ſocrates, De Pace, p. 320. joins his Opinion: No Man hath a Natural Affection jor any of theſe States, 

(e) In Cicero, Tuſc. Q 


(f) int. Calaber. J. 0 Ada, Cor 
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love that beſt in which they themſelves meet <with the greateſt Honour and Efteem. 
1 9. in Hexaclit. iy Strabo, ff 14. p- 441. 


J. 5. c. 36. Diog. Laert. 
(2) In Phalarid. I. pag. 735. tom. 1. Ed. Amſt. 
nel. Nep. Miltiad. e. 8. n. 3, 


(E) Of the Tyrants of Heraclea, c. 5. 


(c) DeCive, c. J. 1.2 


(4) So that we cannot univerſally oo 


(+) Contra Cteſiphont. 
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he, arrived to a high pitch of Glory, he diſdain d 
7 Newe of Tyrant, and Amel that of King: the 
ater being leſs Odious and more Honourabte, 
vet there is no one who doth not apprehend, 
chat theſe invidious Titles are ſometimes af. 
tix'd with ſufficient Juſtice, to diſtinguiſh the 
Government of bad Princes or Senators from 
chat of Good, the Fury of a turbulent and in- 
conſtant Multitude, from the wife Adminiſtra- 
ion of a modeſt People. Arifforle's Deciſion of 
chis Point differs little from what hath been here 
eftabliſh'd ; who terms Tyranny, Oligarchy and A- 
narchy, (for as to this latter word, he uſeth the 
the general Name of Poliry for a found popular 
Government,) ampixbdons Deviations or Degene- 
racies from a wy r an Ariſtocracy and a 
Democracy (#). And who will pretend that a 
bare Deviation is ſufficient to conſtitute a new 
Species. As for that Latitude of which che Word 
e Or Species is Capable, we think it not conſi- 
derable enough to afford any juſt Matter of 
Diſpuce (6). | 
XII. But when we meet with ſuch a Govern- 
ment, as we can neither bring under any of 
thoſe Forms which are ſound and regular, nor 
yet explain how it differs from them, by the bare 
Notion of a Diſeaſe or Deviation, then the 
Learned are put upon a more laborious Enquiry. 
Moſt Authors judge it the ſhorteſt way of get- 
ting over this Difficulty, to call ſuch Govern- 
ments Mixt States; as if 1. were the Reſult 
of the more regular Forms, allay'd and blended 
together. Ariftorle is called in by many to coun- 
tenance this Project; and therefore it may be 
worth our while to examine his Opinion in the 
Caſe. Firſt then, as for what he delivers, in the 
Fourth Book of his Politicks (e), concerning the 
ſeveral Kinds of Democracy and Ariſtocracy, it 
bears no Reſeniblance to the Mixture propoſed 
by our modetn Defigners. The chief thing he 
there inſiſts on, is the reckoning up of certain 
Conditions and Qualities, to be found in thoſe 
who are to be admitted into the Popular Aſſem- 
bly, or into the Ruling Senate, By which 
means, neither is the Sovereignty it ſelf any 
way varied, nor are the Parts of it torn and 
wreſted from each other, nor the State rent into 
two or more diftin& Bodies; but the Forms of 
Government which he there mentions, are only 
hereby ſlightly diverſified according to their ſe- 
veral Accidents, or circumſtantial Differences. 
Thus, alchough in the Definition of a Democra- 
cy, the chief Authority ſhould be laid to reſide 
In a General Council, or a Council made up of 
al the Members, and at the fame time tho' it be 
true, that Women and Children have as much 
Intereſt as others in the Common Welfare; yet 
who will maintain that a new Form of Govern- 
ment is eftabliſh'd, when the Women, the Chil- 
dren and Servants are excluded from the pub- 
lick Debates 2 Tho', in our Judgment, tis ſuf- 
feient for the conſtituting a Democracy, if choſe 
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Perſons are allowd the Privilege of Votes, 
who by unicing together, firſt compoſed the 
State, and after them their Succèſſors, to 
whom their Places and Rights properly deſ- 
cended, But now it's manifeſt, that ivil Scaces 
were originally compos'd by Fathers of Fa- 


milies, who held the inferior Train before- 


mention'd, under their Domeſtica! Sway, and 
certainly did nor intend to relinquiſh all Aucho- 
rity over them, or to fet them on the level wich 
themſelves. It was neceſſary therefore, that 
Perſons who were thus in Subjection, ſhould be 
debarr'd from giving their Suffrage with their 
Lords. After the Democracy was once ſettled, 
'twas in the Power of the Members to receive 
others into the State or not; to give them a full 
or imperfect Right; to let them have the ſame 
Share with themſelves in the Adminiſtration, or 
utterly to exclude them from it. Whence it ma 
happen, that in free Governments, many ſhall 
want the Privilege of a Voice, whilſt yet the 
popular Eſtabliſhment continues as perfet as 
ever. On the other hand, tis poſſible indeed, 
that a State at firſt Democratical, may, by re- 
ceiving large Additions, and by ſhutting out all 
theſe new Comers from their Honours and their 
Councils, at length commence an Ariſtocracy. 
In the ſame manner, the Species of Ariſtocrati- 
cal Government will not be multiplied, though, 
in one place, Virtue and Merit ſhould be a ſuf- 
ficient Qualification for a Senator, in another, 
the Eſtate and Family ſhould be likewiſe conli- 
der'd. No more could it be ſaid, that there 
were ſo many ſeveral diſtinct Forms of Demo- 
cracy ; if, under one State, every Free Deniſon 
had a Vote in the Aſſembly ; under another, 
none but Men of ſuch and ſuch Fortunes were 
admitted ; under a third, ſome particular Pro- 
feſſion rendred Perſons incapable of this Honour. 
Much leſs do any new Forms or Species (proper- 
ly ſo call'd,) ariſe from the different Laws of 

emocracies, relating to the Election of Magi- 
ſtrates ; whilſt in ſome places, for Inſtance, all 
Perſons promiſcuouſly have a Right to bear theſe 
Imployments ; in others, again, an Eſtate, to 
ſuch a Value, is made a neceſſary Condition: 
as ſuppoſe, under one Government, the Rich 
were allow 'd to abſent themſelves ſrom the pub- 
lick Councils without Cenſure, the Poor not; 
or vice verd. And indeed, this whole Matter is 
plain beyond Diſpute. What Judgment we 
ought to paſs on the Mixtures, ſuppoled to be in 
the Common-wealths of Sparta and Crite, 28 
deſctibed by Ariſtotle, we ſhall elſewhere diſcuſs, 
The Athenian State, which Ariſtotle (d) and, Iſo- 
crates (e) deſcribe and commend, was in all re- 
ſpects truly Popular. Polybiuss Opinion (f), 
concerning the mixt Government in the Roman 
Common- wealth, comes under our Examination 
in another place. | 

XIII. As for the Moderns, ſome of them 
have invented many kinds of mixt States; 


Orat, 16. 
ute a n 


(e) In Areopagit, 20, 


nn 


(2) Vid. polit. . 3. c. 7, 8. (5) Add. Salluſt. Philoſoph. de Dis & Mundo, c. 11. and to the ſame purpole, Themiſttus, 
p.336. Edit. Petav. Who then will be ſo bold as to maintain, that the Corruption of a state is ſufficient to con- 
ew Form of Government ? See likewiſe what Mr, 


ourth Note oa lian. Var. H. Lib, II. 4 XX. 
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Perizonias ſays concerning ſome of 11 Terms, in his 


(e)] C. 3. &. (4) Polit. I. 2. c. 9, 10. 


yet 
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yet ſo as that, upon the whole, rejecting the 
greateſt part of them as inconvenient, they 
applaud two ways, as eſpecially proper and 
uſeful. The firſt is, when the parts of the 
Sovereignty reſide Separately and Indepen- 
dently in different Perſons, or Bodies of the 
ſame Common-wealth, ſo that each Perſon or 
Body hold their reſpective Parts, by their 
own proper Right, and adminiſter it according 
to their own Pan, whilſt in reſpect of 
the other parts they are altogether in the Na- 
ture of Subjects. Much after this manner, was 
the Diſpoſal of the Kingdom of Numidia, by Sci- 
pio, after Maſſiniſſas Death; his three legitimate 
Sons being all allow'd to bear the Regal Title 
and Dignity ; but with this Difference, that the 
Elder Brother Micipſa ſhould keep his Court at 
Cirtha, the ordinary Scat of the Kings; that 
Guluſſa, the next to him, ſhould have the chief 
Command of War and Peace ; and that the 
youngeſt, Manaſtabales, ſhould preſide in Judicial 
Affairs (a). The other way which they propole 
is, when the Sovereign Authority inheres indi- 
vilibly in many together, yet ſo as that neither 
the moſt conſiderable Majority, without ſome 
few diſſenting Members, nor indeed all the reſt, 
when any one of the Number ſtands out, can 
a& to any purpoſe, or exerciſe any part of the 
Supreme Power. And this again is ſubdivided 
into two Models, either that all the Members 
ſhall have equal Power ; or that ſome one or 
two of the Number ſhall be inveſted with cer 
tain extraordinary Rights and Prerogatives, 
which they may uſe without the Aſſiſtance of 
their Brethren. They proceed co alledge many 
Authorities from the Ancients, where Mention 
is made of Mixt Commonwealths ; with regard 
to which Authorities we have already obſerv'd, 
that what is deliver'd in them concerning the 
mixture of Governments, doth not in the leaſt 
belong to the Diviſion of the Sovereign Power 
amongſt ſeveral Perſons or Councils ; but either 
to the ſettling the due Qualifications of thoſe Per- 
ſons of whom the Governing Council is to be 
compoſed, or to the joining together of ſeveral 
good Inſtitutions drawn from different States, 
Beſides, we are of Opinion, that ſome Exam- 
ples of theſe Mixtures, might receive a con- 
venient Explication, by diſtinguiſhing between 
the Sovereignty it ſelf and the manner of ad- 
miniſtring it. So that we may afficm thoſe States 
to have mingled as it were ſomewhat of others 
in their Compoſition, in which the Method of 
Adminiſtration ſeems to have been borrow'd from 
another Form: as ſuppoſe for Inſtance, in a 
popular State, the main Buſineſs ſhould be diſ- 
«ana by ſome one principal Officer or by a 
enate ; or if under an Ariſtocracy, one Magi- 
ſtrate ſhould be inveſted with extraordinary Au- 
thority, or the People conſulted in many im- 
portant Affairs; or if in a Kingdom, the Diffi- 
culties of publick Buſineſs ſhould be refer'd to 
the Debates of a Senate or of a popular Aſſem- 
oy And if this come not up to a full Solution 
of the Paſſages cited from Antiquity, the Point 


1 


will be throughly clear'd from what foliow, 
We have above demonſtrated, that in order to 
compleating the Eſſence of a juſt and regyy 
State, ſuch an Union is requir'd as ſhall make yj 
things which belong to the Government of ir 
ſeem to proceed from one Soul. Now hence; 
is , manifeſt, that the former way of Mixture 
conſtitutes ſuch a Body as is held together not b 
the Bond of one Supreme Authority, but barely 
by Compact; and which therefore is to be rank d 
not amongſt the regular, but amongſt the itte. 
gular States; being but weakly guarded again 
oreign Aſſaults, and very obnoxious to inwadd 
Diſorders and Convulſions. As to the other 
kind of Mixture propos'd, we think it ought 
be conſider'd, whether thoſe Perſons in whon 
the Sovereign Power is ſaid thus indiviſibly ty 
reſide, do make up a ſtanding Senate, which i 
to guide and direct the whole State as one laſt. 
ing Body. If fo, the Form will be Ariſtocrat 
cal; yet, ſuch as muſt be very unfit for the Dil. 
patch of Buſineſs, whilſt ſome few, or but one 
of a contrary Judgment, may vacate the Reſo. 
lutions of all che-reſt. Again, if thoſe particy- 
lar Members in other reſpects equal, do each a 
them hold ſome part of the Government, yet ſo 
as that the Sovereign Acts cannot be exercid 
without the unanimuus Conſent of the whole 
Number, then the State is Syſtematical, accord. 
ing to the proper Notion of that Word; yet ſuch 
as will like wiſe have great Diſadvantages, as to 
the Management of Affairs, by reaſon of this 
very great and unneceſlary Streightneſs. It 
ſome one Perſon be endued with high Degrees 
of Authoricy, and ſeveral parts of the Supreme 
Power above others in the Council, then the 
State will be plainly Irregular, lying between 
ſuch a Monarchy as is over-awed by an afluming 
Senate, and a Syſtematical Form. And this (1) 
Irregularity will in Proportion be the greater, in 
Caſe more than one are inveſted with thele ſig 
nal Prerogatives above the reft, 

XIV. For our part, as we envy no Man the 
Praiſe of his Conſtancy and Reſolution, who 
will on no account lay aſide the Term of a mi 
State ; ſo we think it the more commodious and 
eaſy Method, and the more expeditious for te 
Explication of certain Phenomena in particular 
Commonwealths, to call thoſe Government . 
regular, in which we can neither diſcover 4 
one of the three regular Forms, nor yet 4) 
proper Diſeaſe or Deviation; and which at the 
ſame time cannot with due Exactneſs, be rant 
amongſt the Syſfematical Models. Concern'ns 
which, we may in general obſerve, that "ol 
differ from regular States in this reſpect, that 
things do not ſeem to proceed in them from ow 
Soul and to one Will, nor all arid each of the 


Members to be ruled by one Common Powe! 
Again, they vary from Syſtematical Forms, hs 
cauſe they are not compos'd of ſeveral compre 
do not fall in 


and diſtinct States. Laſtly, they uc 
with Diſeaſes or Deviations, becauſe a diſtemf 


State always appears under Cii cumſtances Yr 5 
nominy, and hath as it were ſomewhat 0 


(4) Appian. in Lybic. Bell. p. 64. Ed. H. Steph. 


 Frogroer un juſte Miliew dans un Gouvernement mixte, Tom. I. of the Reponſe aus Queſtions d'un Provincial, pag. 
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(1) See Mr. Bayle's Reflections on La 475 — 
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Baſtard in its Countenance; in as much as it pro- 
ceeds either from the ill Management of a good 
and regular Frame, or from incoherent Laws and 
improper Inſtitutions. Whereas the Irregularity 
of a Government doth not only affect its Frame 
after an intrinſick and ſecret manner, but being 
openly confirm'd, and as it were declar'd Legi- 
timace, ſhews it ſelf in publick without Shame 
or Guile. Therefore the former, or the Diſeaſe, 
cannot be ſuppos'd to have entred into the Inten- 
tion of thoſ: who firſt founded the Common- 
wealth, ever appearing as a ſubſequent Vice or 
Deſect: but the latter, the Irregularity owes, if 
not its Original, yet at leaſt its Confirmation to 
the Will and Approbation of the firſt Authors. 
Ic is juſt che ſame Difference as may be obſerv'd 
berween two Buildings, one of which is deſign d 
according to the Rules of Architecture, but ei- 
ther the Materials are naught, or through the 
Negligence of the Inhabitant, the Roof gapes, 
the Walls ſhake, the Beams crack, the Founda- 
tion ſinks and gives way: in the other, ei- 
ther the Builder at firſt propos'd a Model not 
agreeable to the common Rules; or ſome great 
Faulc, which afterwards happen'd, hath been cur'd 
and made up after a ſtrange and unſeemly man- 
ner. Farcher, ſome Irregularities appear'd upon 
the firſt Settlement of a State, others crept in 
by ſilent Steps, and in long Progreſs of Time. 
For it might ſo happen, that the Authors or the 
Reformers and new Modellers of a Common- 
wealth might not be able to intrpduce a regular 
Frame, either on account of Ignorance, or be- 
cauſe the preſent Poſture and Exigence of 
Attairs would not ſuffer them to conſider of a 
more accurate Conſtitution (a). Sometimes too, 
Perſons, who have been the chief Leaders and 
Alſiſtants in winning a Kingdom, have before- 
band contracted for ſuch Lordſhips, or ſuch Pri- 
vileges in it, as that they cannot be rank'd in the 
Number of true and proper Subjects. 


Governours, . or upon ſome other Occaſion, a 
Diſtemper ſeizeth a State, and having taken fo 
deep root that it cannot be removed, without 
the Deſtruction of the publick Frame, there 
remains no Cure for it, but this; to diveſt it, as 
it were, of its Faultineſs, and to vindicate it from 
Cenſure, by turning it into a ſolemn and legal 
Appointment ; by which means what was beſote 


— 


= att. 


many times, either through Neglect of the 


term'd Uſurpation, Faction, or Conturnacy, 


ſhall, for the future, bear the Style of a juſt 
Right and Privilege. 

V. Theſe Irregular Forms (1) of Govern- 
ment can neither be brought within any certain 
Number, nor divided into proper Kinds, by 
reaſon of that great Variety, which either really 
occurs in Fact, or at leaſt may be framed in our 
Imagination. So that we have ſcarce any other 
means of diſcovering their Nature, but by Ra- 
thering it from particular Inſtances, and the Il- 
luſtrious Examples in Story. Such an Example 
we endeavour'd to exhibite in the (b) Roman 
Commonwealth : as the like hath heen attempt- 
ed in the German Empire by Severinus de Mon 
zambano (29. At preſent, twill be ſufficient to 
offer a Remark or two concerning the Irregula- - 
rity, which ſome obſerve, in the Government of 
Rome, under the ancient Emperours: whilft 
ſometimes the State appear'd a Monſter with a 
double or triple Body, one Prince ruling the Eaſt, 
another the Weſt, or three dividing the World 
amongſt them ; ſometimes again, with a dou- 
ble or a triple Head, whilſt two or three of the 
Royal Family held the Sovereign Power, as 
Copartners, and govern'd in Common. . Now as 
to the former of theſe Caſes, we may note, that 
whilſt two Emperours preſided, one over the 
Eaſtern, the other over the Weſtern World, ſe- 
parately and independently from each other, 
then there were really Two diſtin Kingdoms, 
which, taken both together, till retain'd the 
Name of the Roman Empire, out of which they 
had been compoſed. Belides which Agreement 
as to their Original, the Reſemblance of Laws 
and Manners, the Natural Relation between 
the reſpective Sovereigns and between their 
Subjects, the ſtrict League and Alliance, which 
enſured their mutual Help and Support, all con- 
curr'd to make up ſome Appearance of Unity. 
But what Name we are to impoſe on that Form 
of Government, When TWo or Three Royal 
Partners adminiſtred Affairs in Conjunction, it 
is not eaſy to determine. Certainly t Perſons 
cannot make an Ariſtocracy. For ſince each is 
inveſted with equal Power (upon which Suppo- 
ſicion the Caſe before us proceeds, ) they. cannot 
be united otherwiſe than by Covenant; and 
there could be no Expedient found out for the 
Diſpatch of Buſineſs, ſhould they happen to 
diſagree about any Propoſal, there being no 
third Perſon to turn the Scales. And tho the 
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(a) Add. Hobbes Leviath. c. 29. poſt. princip. 


Reipublice Roman, among thoſe juſt now cited. 


are to ſatis 


in their proper Places between two 


erer, he has never, as I know of, publickly own'd.it-; be has indeed trenuouſly 
Utack'd it, in his Diſſertation de Republica Irregulari; and thoſe who are acquainted with his Style and Character. do 
not much doubt of its being written by him : Neither after all, is ir a Work that does him any manner of Diſcredit, but 
ther the contrary, for not to mention the principal Deſi 
the Preface has abundance of Wit and Life in it, Since the 
printed in 1706. at Berlin, with the Author's Name to it ; who at his Death order'd his Heir to publiſh ir from a Co- 
py full of ſeyeral Alterations, Corrections and Additions, There are likewiſe ſome things left out, which together with 
the Suppreſſion of the Preface, will doubtleſs make the learned very well 
teptitiouſly ubliſh'd,as well as that which is now extant with the Author's 
2 their Curioſity in that point at an eaſie rate, in bethinking himſelf of a thing odd and ſingular enpugh ; 
which was his printing in 108. at Leiffick the Book we are here 
Editions all together ; for the . which Mr. Paffendorf had either retrench'd or alter'd arc here inſerted again, 


rotchets, and diftingniſh'd by a different Character. Beſides, the Editor, has made 
\lort of variorum of it, by putting at the bottom of every 


mbano, Mr. Barbeyrac's third Note upon this Sectio 
Wt 5 OOo | 


(1) See our Author's Diſſertation de Republica Ixregulart among his 
iſertationes Academice Selectiores, where he treats more fully of this matter. (6b) In a Diſſertation egtitulcd, de forms 


How- 


(2) This Work is _— attributed to our Author: 
defended it againſt ſeveral. Authors who 


7 of the Work which the World has highly approv d of, 
rſt Edition of this Tranſlation, the Monzambano has been 


2 to have the Edition which was-ſaf;. 
ame and Approbation. Mr. Tztius has taken 


outing of, in ſuch a manner as to give them the two 


Page the Notes of ſoveral Commentators upon the old 
u, p. 281, 282 e | Tit. ROTOR YE er 
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ſame Inconvenience may ſeem to attend any ru- 
ling Council or College, where the Members are 
of an even Number; yet it cannot ſo frequently 
happen, that upon a Diviſion in Judgment the 
Votes ſhall be equal. Beſides, in this Caſe it is 
not difficult to bring over ſome one out of ſuch 
a Number to the Oppoſite Sentence : or, if 
this can't be done, the next Expedient is to let 
that Opinion prevail, which declares againſt In- 
novation, and would have things continue in 
their preſent State. Farther, neither can we, 
properly ſpeaking, affirm the united Govern- 
ment of three Cæſars, reigning together, to have 
been Ariſtocratical. For this Royal Triumvirate 
did not compoſe ſuch a Collegiate Body, as was to 
determine State Affairs by the Plurality of Voices, 
or where two Members, agreeing in Opinion, 
might by their proper Right and Authority com- 
el the third, who diſſented, to follow their Re- 
olution. And in all Caſes, a Council or Body 
of Men, in which the Major part cannot influ- 
ence and draw over the reſt, ſeems to be held 
together, rather by bare Compact, than by any 
Government or Command, We may therefore 
ſay, as to the Queſtion before us, that the So- 
vereign Authority did truly and radically inhere 
in that Perſon alone, who aſſumed che other into 
a Partnerſhip with him ; tho' both might ſeem 
equal as to the exterior Enſigns of Majeſty. 
Thus the Hiſtorian (1) tells us of Lucius Verus, 
That he lived nit as a Free and Sovereign Prince, but 
under Marcus, inveſted with the Imperial Authority. 
Nor was it ealy to ſuſpect, that any Man would 
be guilty of ſo notorious. Ingratitude, as to op- 
ſe the Will of his Patron, to whom he owed 

is Promotion and Honour. To which we may 
add this Conſideration, that for the moſt part 
the Perſons thus ſharing the Government, were 
either Father and Son, Father-in-Law and Son- 


Li A 


in-Law, or two Brothers; ſo that the Party aq 
mitted as a ſecond in the Dignity, m ght be far. 
ther reſtrain'd by the Ties of Blood, or the Al. 
ance of Marriage, from abuſing the Power which 
had been given him, to the Prejudice of the Hg. 
nor. Whence it appears, that this Practice gf 
aſſuming a Colleague was not any Partition of 
the Sovereignty, but as it were the Delignating 
of a Vicar General and Heir Apparent, Who yy 
immediately receiv'd into the Buſineſs of State 
and join d with the other in the Adminiſtration 
being likewiſe inveſted with the molt ſhiain 
Ornaments and the richeſt Trappings of Grey. 
neſs. Now that which put the Emperours upq 
this Method, was the inconſtant Humour of the 
Souldiery ; who, on frequent Occaſions, took: 
Pride in complementing their Leaders with the 
Imperial Title a). If this Explication will ng 
ſatisfy ſome Men, or if it ſeems not applicable ( 
every particular Inſtance which we find upon 
Record; we have no way left but to affirm, tha 
the Government then commenced Irregular, when 
more Perſons than one held the Monarchy, (if i 
might ſtill deſerve that Name, ) in Conjundion; 
and yet were engaged to each other only by 
Compact or Faction. Amongſt whom if any 
Diſſention or Hatred ſhould chance to ariſe, the 
Conſequence could be nothing leſs than mutul 
Suſpicions, Plots and Deſigns, and in the find 
Iſſue, a Civil War (6). Such an Irregularity the 
Roman State was evidently ſenſible of, whit 
Romulus and Tatius [at as Partners in the Throne 
e). In general, we may apply to all thefe 
Polyarchical Governments, what Sohman the 
Turk obſerved in the German Empire ; that it 


might be well. compar'd to a Lute, which cofts | 


a great deal of Labour and Skill to put it in 
Tune, and is very eaſily put as far out of Tune 
as ever (4). 8 
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2 Fulinus Capitolinus, c. 1. 


(a) Wemiſt. Orat. 16. Fratres Amantes, p 76 B. Ed. Pari/. ſpeaking of Vales- 


tinian who had admitted his Brother Yalens into x” Partnerſhip with him in the Empire, uſeth the following Expreſhon : 
He receiving the Whole and giving the Whole, at the ſame time a Brother and a Father, tbe one by Nature, the other by his 
own At and Choice, tho be hath conferr d an equal Share of his Power, yet, in effe#, he ſtill keeps it entins; by reaſon of tht 


Obedience and Compliance of him on whom it was conſerr d. Mr. Barbeyrac's firſt Note upon this Section, 


A A. 
s © -s7 


Thus Solinus, e. 8. reports of Æneas, that he reign'd with Latinus three Years, ſocia poteſtate, as his Fellow or Equal 


in the Supreme Authority, 5 
Nulla fides regni ſociis; omniſque poteſtas 


Impatiens conſortis erit. 


Statins, Theb. 1. 


(6b) Lucan, I. 1. v. 92, Co. 


To truſt a Partner's Rule impairs our own, 
And Empire hates a Conſort in the Throne. 


— Sociſque comes diſcordia regnis. 


— -Howc'er the Crown is ſhar'd, 


Di ſcord's a Partner. © 


(e) Vid. Plutarch. Romul. Add, Eryc, Putean. Hf. Inſubric, J. 2, the Story of Pertharite and Gundebert, joint Kings of 
Lombardy, Procopius relates a like Caſe ; Hiſt. Goth. I. 1. The Goths, ſays be, and Odoacer's Army came to this Agreement; 
That Theuderick and Odoacer ſhould reign in the City Ravenna cvith equal Power. And for ſome time the com pad w 


Fainhful 


ty obſero'd ; but the ſue was, That Theuderick, according to the vulgar Report, inviting Odoacer to 4 Banque 


#reacheronſly ſlew him. Tis a true Remark of Euripides, Andromach. v. 471, &c. 


Two Tyrants can no more be born than one, 6 yi 
But preſs the Subjects with a double Load, e 
Till Diſcord and Sedition work their Fate. ne ies 14S 


| a | | Nd abi : ale 
Plin. Paneg: 5. 8. 5. 4. What a ſmall Difference there is between laying down the Imperial Honemr and ſharing 
tber; wnleſs the latter be diffiault and dangerous? Add. Reale * | 25 


} « 
uo if wü ane 


c. 1, Sc. Sce likewiſe: Racine's 


AR. I. Scen. V. and the Fables de la Fontaine, Lib I. Fab. XII. intituled e Dragomd plufpeirys Fites, & yet - 
* 


pluſieurs queues. 


relates, That in the Riga 
mer barely enjoys the Title, 


m of Tonquin there are two Kings, one called Bua, the other Choua ; 
the latter really holding the Command; only Bua hath'the Power o 
rec of Doctor, and receives the Oaths of the Subjects when they renew their yearly Allegiance 
fe paſſeth his time ſhut up in an old Palace without AGiion or Buſineſs, Itin. par, 2. c: 6. 


(d) We do not think that we ought to admit, under the Head of Erregulan Forms, W ae; 
| -Carron reports of Dayre in Fapan ; who he ſays was the true Heir of the Crown, yet wagpur off by the Prince in po. 
ſeſſion, with the outward Majeſty, and empty Badges of Honour. Much to the ſame purpoſe, 
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XVI. When ſeveral States are, by ſome ſpe- 
cial Band fo cloſely united, as that they ſeem 
to compoſe one Body, and yet retain each of 
them the Sovereign Command in their reſpective 
Dominions; theſe we term Syſtems of States. 
Whence it is in the firſt place evident, that 
when a State is compoſed of ſeveral ſubordinate 
Bodies, we muſt not on this account preſently 
give It the Name of Syſtem: tho' Mr. Hobbes (1) 
is pleas'd thus to ſtyle ir, and to compare the 
ſaid Parts with the Muſcles in the Body Natu- 
ral. No more are we to apply this Term, in 
general, to all thoſe larger States, which have 
vaſtly increaſed their Dominions by ſwallowing 
up their little Neighbours, and by reducing them 
intothe ſame Body with themſelves. Which we 
may obſerve to be done chiefly in the following 
Methods, Firſt, when the Victor either removes 
the Vanquiſh'd into his own Territories, or 
however gives them the ſame Privileges with his 
ſormer Subjects. Secondly, when the conquer'd 
Nation is left to poſſeſs its ancient Seat, but 
utterly lofing the Sovereignty which it held 
before, is rendred purely the Subject of the 
Conquering People, In both Caſes, the State 
thus ſubdued loſeth its Name ; but in the for- 
mer, the Conquer'd are made equal to the Con- 
queror ; in the latter, they are put under an in- 
ferior Condition, being reduced into the Form 
of a Province. Tho' it often happens, that the 
Vanquiſh'd are partly left in Poſſeſſion of their 
ancient Laws or Privileges, how different ſo- 
ever from the Manners and Inſtitutions of the 
conquering State (a). For in order to preſer- 
ring the Vnicy of a Commonwealth, tis not 
required, that all its particular Parts ſhall uſe the 
ame poſitive Ordinances, or ſhall ſtand exactly 
upon the ſame Bottom ; but 'tis enough, if they 
depend upon one Government. And it's fre- 
quently the Art and Policy of a Conqueror, to 
make no Alterations in the Cuſtoms of thoſe 
who are fallen under his Dominion : or, atleaſt 
to accommodate himſelf to them for ſuch a time 
he thinks convenient. 

In relation to the Government of Provinces, 
ul ve are to examine what Mr. Hobbes delivers on 

that Subject (b). Whereas, ſays he, heretofore the 
Roman People govern d the Land of Judza ( for Ex- 
emple,) by a Preſident ; yet was not Judæa therefore a 
Democracy, becauſe they were not govern'd by an Aſ- 
ſembly into which any of them had Right to enter; nor 
by an Ariftocracy, becauſe they were not govern d by an 

Aſſembly, into which any Man could enter by their 
„; f8ion : but they were govern'd by one Perſon: which, 
was WW %% as to ae People of Rome it was an Aſſembly of 
quet de People, or a Democracy; yet as to the People of 

Judæa, which bad no Right at all of andy as in 
tbe Government, was a Monarch. For tho', where 
the People are governd by an Aſſembly, choſen by 
themſelves out of their own Number, the Government 
i call d a Democracy or Ariſtocracy ; yet when they are 


M_£ ©... 4, AMholff Sc Sos 


- govern d by an Aſſembly, not of their own chooſing, tis 
cer 4 Monarchy ; not of one Man over another Man, but 
ran” 


n 
1 


1— 


if one People over another People. So that Mr. Hobbes 


ſeems to look on theſe Provinces which are de- 
pendent on ſome Ariſtocratical or Democratical 
State, as ſo many diſtinct Monarchies. Now 
tho' we eaſily allow, that 'tis the more uſual 
Practice to govern Provinces by one Man, than 
by an Aſſembly conſiſting of many, as the ſame 
Author ſhews at large (c); yet we think it 
needleſs to enquire what Form of Government 
is eftabliſh'd over a dependent People. For 
Provinces have loſt the Nature of States, and are 
made the Appendages of other States, having no 
kind of Sovereign Authority in themſelves. 
Whether therefore ſuch a Province is govern'd 
by a Preſident, or by an Aſſembly, is an indif- 
ferent Point, which doth not in the leaſt affect 
the proper Sovereignty, in as much as both He 
and They bear only a ſubordinate or delegated 
Power. So that the Sovereignty, exercis'd over 
theſe additional Dominions is exactly of a piece 
with that of the main State, and cannot, with- 
out Impropriety, obtain the diſtin& Name of a 
Monarchy or an Ariſtocracy ; which are Terms 
belonging to true and independent States, ſuch 


as really poſſeſs a Supreme Government of their 


own. 

XVII. Of Sem properly fo call'd, theſe 
Two kinds do eſpecially fall under Notice: One, 
when two or more States are ſubject to one and 
the ſame King (2); the Other, when two or 
more States are link'd together in one Body by 
virtue of ſome League or Alliance: In regard 


to Syſtems of the former kind, 'tis obſervable, 


that it implies no Contradiction in Meral Bodies, 
to have but one Head over ſeveral of them toge- 
ther, and conſequently to have one Perſon the 
Head of many diſtin& Bodies; which, in Na- 
ture, would bear ſo Monſtrous an Appearance. 
But becauſe the Union of theſe Sy/tems is founded 
either in the ſole Perſon of the Prince, or in his 
Family, hence it comes to paſs, that when the 
the Perſon is deceas'd, or the Family extinct, 
reſpective People recover their particular Right 
of ſettling their own Government, and are no 
longer obliged to make Uſe of a Common Head. 
Nay, during the Continuance of the ſaid Head, 
the States are really diſtin from each other. 
The Cauſes whence ſuch Combinations ariſe 
are various; but the moſt frequent ſeem to be 
the Marriages of Princes, and the Right of In- 
heritance. For there are many States, in which 
the Crown deſcends to the Female Ifſue oft he 
Royal Houſe, not only when the Male Line is 
utterly extinct, but when there is no Male Heir 
ina nearer, Or in an equal Degree. Now here 
if the Lady Sovereign happen to take another 
Sovereign for her Husband, the two Kingdoms 
will come to a Conjunction, if not in their Per- 
ſons, at leaſt in their Common Iſſue. For it is 
not neceſſary, that in a Match of this Nature, 


the Princeſs ſhould put her ſelf and her Domi- 


nions in Subjection to the Prince. So likewiſe in 
one undivided Kingdom, where the Hereditary 
Succeſſion is eſtabliſh'd, (3) either according to 
the plain and direct, or the lineal Courſe, if one 
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18 ook, C. 12, 13. 


* 1) Leviath. c. 22. (a) Hobbes Leviat h. c. 26. (b) Levlatb. e. 19. (c) Ibid. e. 22. (2) For Example, Great- 
this be and Ireland, See our Author's Diſſertation, De Syſtematib. Civit. S. 9, 19. 
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of the remote Heirs any way become Maſter of 
another Crown, and the Rule of Succeſſion (all 
the reſt failing who ſtood nearer,) call him to 
receive that of his own Country, the two 
Kingdoms will by this means be united under 
his Reign. The Conſequence is the ſame, if a 
People Chooſe for their King one who bears the 
ſame Character elſewhere, in Poſſeſſion, or in 
Reverſion. Again, two or more Nations may 
engage by League to ele& one Prince over both 
by joint Suffrages, and yet, as to other Matters, 
continue ſeparate Kingdoms, without tranſact- 
ing their Affairs in a Common Aſſembly. Laſtly, 
ſuch a Sy/em doth then ariſe, when a Prince, 
conſtituted by the free Conſent of the People, 
ſubdues by Arms another People, in his own 
Name, and at his own Hazard and Expence ; not 
inthe Name or at the Charges of the State over 
which he preſides. For that this is no impoſſible 
Caſe, Grotius (4) bath ſufficiently made out, 
againſt the Opinion of Hottoman the Civi- 
lian (6). 

As for the Diſſolution of theſe Syſtems, tis 
manifeſt it muſt happen, either upon the Death 
of the Prince, if the Union was founded in his 
Perſon only; or upon the Extinction of the 
Royal Family, in caſe the reſpectire Kingdoms 
were all entail'd in the way ot Inheritance. For 
then, each ſeparate People recover their Right 
of conſtituting a new King, or cf introducing 
what Form of Government they think fir, with- 
out conſulting the reſt ; they being ſuppoſed 
to have no other Bond of Union. If a Prince 
holds one Kingdom by Right of Inheritance, and 
another by free Election; upon his Deceaſe the 
Union between them will be broken, and the 
latter Kingdom ſhall have no Obligation to ad- 
vance his Son tothe Crown. 

But if this Union depend upon a League be- 
tween the Kingdoms, *tis no leſs manifeſt, that 
if the Agreement happen to be violated, eſpeci- 
ally in the principal Articles, then the injured 
State may diſengage it ſelf from the other. Yet 
here we oughe carefully to diſtinguiſh between 
the Obligation by which particular Kingdoms are 
tied to their reſpective Kings, and the Obligati- 
on by which the ſame Kingdoms are united a- 
mongſt themſelves. A King once elected, and 
who hath receiv'd the Fealty and Allegiance of 
his People, may not afterwards be deſerted on 
account of any Misbehaviour, or any Action 
contrary to his Engagement, ſo long as he doth 
not profeſs open Hoſtility towards the State. 
Unleſs perchance the Compact, between the E- 
lected King and the People, had this conditional 
Clauſe exprefly annex d to it (1), that the Obe- 
dience of the latter ſhould be due on no other 
account, but upon the former's performing all 
and each of the Articles ſettled betwixt them. 
On the contrary, the Engagements by which. u- 


nited Kingdoms are held together, may be re. 
nounced on that fide, to the Prejudice of which 
the Laws of the Union have been violated, thy 
the Injury be not very conliderable ; in caſe the 
other Kingdoms concurr'd in the Action, or ifi 
was undertaken for their Sake, or converted tg 
their Uſe and Service. Wherefore upon the 
Deceaſe of the Common Prince, the injure 
State may diſclaim the Union, reſerving a Right 
to proſecute the Authors or Abettors of the Fz4 
and to recover what is loſt by their means. J. 
by the Marriage of Hereditary Princes, ſevery 
States are conjoin'd, which obſerve a differen: 
Courſe and Order of Succeſſion, the Union wil 
be diflfoly'd, if ſuch a Caſe happen, as that the 
ſame Perſon proves incapable of ſucceeding ty 
both Crowns according to the publick Laws 
Let us ſuppoſe two Kingdoms in Conjundion, 
one of which receives the Method of Lineal De. 
ſcent. by Agnation, the other by Cognation. Here, 
if it ſo fall out, that the Common Prince deceaſe 
without Male Iſſue, the latter of the Two King. 
doms ſhall paſs to his Daughter, the former tothe 
Heir Male in the next Degree. But if an Union, 
at firſt contracted on the Occaſion of Marriage, 
ſhall be afterwards confirm'd, and turn'd into 1 
perpetual Eſtabliſhment, by means, either of a 
ſolemn League paſſing between all and each of 
the Kingdoms to this purpoſe, or of a Decree 
made by the Common Sovereign, with the Ap- 
probation of the reſpective States; then any di. 

erence, which was before obſerv'd in their way 
of Succeſſion, ſhall be underſtood to be actual) 
taken off. And, for the future, ſuch a Method 
ſhall be followed, as is exprelly ſpecified in the 
League, or in the Decree ; or ſuch as the Au- 
thors of the Union appear to have been moſt in- 
clined to; or ſuch as is moſt agreeable to Res- 
ſon, and moſt conducive to the Safety of the 
uniced States, But when one Kingdom happens 
to be join'd to another, in the manner of 2 fu. 
vince, the Union founded on a precedent Leagus 
Expires, and a much cloſer Bond ſucceeds in is 
room, by means of which they unite into the 
ſame Civil Body. 

XVIII. The other kind of Syſtem is, when ſe- 
veral States are join'd to each other by 2 petpe- 
tual League or Alliance (2); the chief Occaſion 
of which ſeems to have been, that each particulr 
People loved to be. their own Maſters, and Jer 
each was not ſtrong enough to make Headagi) 

a Common Enemy, . The Purport of ſuch an A 
greemene uſually is, that they ſhall not exercht 
ome part of the .Sovereignty there ſpecified, 
without the General Conſent of each other. 5 
the Leagues to which theſe Sygtems owe theilt 010% 
ſeem diſtinguiſh'd from others (ſo frequent M 
mongſt different States,) chiefly by this Con 
ration ; that in the latter, each Conſederate P of 
ple determine themſelves by their own Judge? 
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4) Y by » (6) Queſt. Illeſtr, 1. 


CES 


16. Numb; V. by that is generally underſtood a conditional Clu 
We have ſeen ſome Inſtances of it relatin 


Sale, Book V. Chap. V. Sect. IV. and of Pawns and Mortgages. Chap. X. Sect. XIV. ſo in that 


renders void or makes the thing in diſpute to be forfeited. 


2 . WR ; 


_— 3. 


n 8. 
(3) Lex Commiſſoria : See Grotius Lib. I. Cap. . 10 
e added to a Contract, the not 3 By an 


lace the lex C. 


miſſoria or conditional Clauſe is an Article impoſed upon the King; by virtue of which, if he breaks the Engagent,, 
which that obliges him to perform, he forfeits ig fatto the Crown: juſt ſo in Mannors, when the Vaſſal docs Law 


Homage, or does not pay the Rent due to his Lord, or becomes guilty of Felony ; the Fee 
and is re-united to the Mannor, Mr. Barbeyrac's third No : 
(2) As for Example, the United Provinces of the Netherlands, the Swiſs Cantons, 0 


terros it; that is, is fortcited to the uſe of the Lor 
this Sect. p. 284, 285. 
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to certain mutual Performances, yet ſo as that, 
in all other reſpects, they deſigu not in the leaſt 
to make the exerciſe of that part of the Sove- 
reignty, whence thoſe Performances proceed, 
dependent on the Conſent of their Allies, or to 
rettench any thing from their full and unlimited 
Power of governing their own States. Thus 
we ſee that ordinary Treaties propoſe, for the 
moſt part, as their Aim, only ſome particular 
Advantage of the States thus tranſacting; their 
Intereſts happening at preſent to fall in witheach 
other: but do not produce any laſting Union, as 
to the chief Management of Affairs. Whereas in 
thoſe Leagues we are now ſpeaking of, the con- 
trary is obſervable ; they being carried on with 
this Deſign, that the ſeveral States ſhall for ever 
link their main Safety one within the other, and 
in order to this mutual Defence, ſhall engage 
theniſelves not to exerciſe certain parts of their 
Sovereign Power, otherwiſe than by a Common 
Agreement and Approbation. For the Promiſes 
made in the two Caſes here compated, run in 
very different Terms ; in the former thus : © I 
© will join You as a Confederate in this particu- 
© lar War, and the manner of our Attacking the 
Enemy ſhall be concerted by our Common 
Advice: in the latter thus; none of us, who 
© have entred into this Alliance, will make uſe 
* of our Right, as to the Affair of Peace and 
War, except by the General Conſent of the 
© whole Confederacy. We obſerv'd before, 
that theſe Unions ſubmit only ſome certain 
parts of the Sovercignty to mutual Direction. 
For it ſeems hardly poflible, that the Affairs 
of different States ſhall have ſo cloſe a Con- 
nection, as that all and each of them mult look 
on it as their Intereſt, to have no part of the 
chief Government exercis'd without the general 
Concurrence. Or, if there be any Communi- 
ties thus mutually depending, it had been the 
wiſer Courſe for them, rather to have incorpo- 
ted themſelves under the ſame Government, 
than to rely on the bare Engagement of a 
| League, The moſt convenient Method there- 
fore ſeems to be, that the particular States re- 
ſerve to themſelves all thoſe Branches of the 
lupreme Authority, the Management of which 
can have little or no Influence (at leaſt directly) 
on the Affairs of the reſt. The ſame muſt be 
laid of ſuch publick Buſineſs, as either occurs 


every Day, or elſe requires ſo ſpeedy Meaſures 
„co prevent a general Debate. But then as to 
e fl! Affairs, on which the Safety of the Allies 
d, bath a joint Dependence, theſe ought in reaſon 
or to be adjuſted by common Conſtitution. And 
ſe, in this Number War, whether Offenſive or De- 


tenfive, ſeems to claim the firſt Place; after that, 
Peace as the Reſult and Iſſue of War. To which 
we may add Taxes and Subſidies, as they con- 
tribute to the mutual Support; and Alliances 
with Foreign States, as they promote the com- 
von Safety, It falls under the fame Head of 


the Confederates themſelves, the other Mem- 
bers who are unconcern'd, ſhall immediately in- 
terpoſe their Mediation, and not ſuffer the Con- 
troverſy to come to Blows. Thus the wiſe 
Prince Philip of Macedon, declares in the Hi- 
ſtorian (a). chat The mutual Wrongs of his Allies 
ſo particularly concern d bimſelf, as that he could not 
but uſe his beſt Endeavours for a Compoſition, by Words 
to the preſent, and by Letters to the abſent Parties : 
Whereas thoſe other Dangers or Injuries, which affected 
the whole Confederacy, belonged to the Care of the 
common Aſſembly, and were thence only to receive theiv 
pri per Redreſs. As for other Matters, which ſeem 
not ſo neceſlary to be tranſacted in common, as 
Negotiations of Traffick, Sublidies for the par- 
ticular Occaſions of any fingle State, the con- 
ſtituting of Magiſtrates, the enacting of Laws, 
the Power of Lite and Death over the reſpective 
Subjects, the Eccleſiaſtical Authority, and the 
like; there is no reaſon but that they may be loſt 
to the Pleaſure of each diſtin& Government: 
Tho' at the ſame time, particular States ought ſo 
to manage theſe Privileges, as that they ſhall 
cauſe no Diſturbance in the general Union. 
Whence 'tis evident, that one or more of the Al- 
lies cannot be hindred by the reſt from exerci- 
ſing, according to theirown Judgment, ſuch parts 


of che Civil Adminiſtration, as were not in the 


Treaty of Alliance, referrd to the Common 
Direction. Yet as to, the Power of Life and 
Death, ſome Scruple may be made on account of 
that Paſlage in the Civil Law (6b) (1): At fiunt 
apud nos rei cx Civitatibus faderatis, & in eos dam- 
natos animadvertimus. But ſome Perſons, Member 
of our Confederate States, are here arraign'd in Fudg- 
ment, and receive from us both their Condemnation and 
Puniſhment. Grotius.(c) hath taken a great deal of 
Pains to ſolve this difficulty ; but whoever 
throughly conſiders his Diſcourſe, will find that 
he hath labour'd to little purpoſe. For he certain- 
ly leaves the following Queſtion unanſwered ; 
How that State can entirely preſerve its Liberty, 
the Subjects of which are liable to be arraign d 
under another Government, and to be puniſh'd 
upon Conviction ? We find that the Freedom of 
the Achaians was look'd on as conſiderably im- 
pair'd, when, by the Treachery of Callicrates, the 
moſt worthy Perſons in that Common. wealth 
were accuſed of favouring Perſeus's fide, againſt 
the Romans, and were cited to Rome, there 
to anſwer the Charge; upon Occaſion of Le- 
non s Proteſtation, who under a juſt Aſſurance 
of his own Innocency, happen'd to declare, 
that if any Man had Thoughts of impeaching 
him amongſt the reſt, he was ready to take his 
Tryal, not only in the Common Aſſembly of 
his Countrymen, but amongſt the Romans them- 
ſelves (d). On another Occaſion, the Achaians 
ſeem to have made a Breach on the Laws of 
Regular Government, when they demanded 
thole Spartans to be deliver'd up into their 
Hands who had been the chief Inſtruments in 


ch: Duties, that in Caſe any Diſpute arile amongſt promoting the Siege of Las, a Laconian Town (e). 

hich ; 

#0 3 | — inc 

on" WY . («) Polyb. 7. 4. c. 24 1 bu This Law is more na- 
yb. J. 4. c. 24. 5) L. 49. f. 15 J. 7. ſ. 1. D. De Captiv. & Poſtlim. (1) This Law is more na- 

7 turally brought in hereafter, 10 po Eighth Book, c. 9 ſ. 4. 7 (c) __ c. 3. F. 21. (d) See the Caſe at 

L ge 10 Pauſanias, (Achaiac.) It is likewiſe touch d upon by Polybius. (Excerp. Legat. 1050 (e) Liv. J. 38. c. 31. 
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Whereas the Cauſe ought firſt to have been 
heard in a Common Council of both States, and 
upon Conviction, the Spartan Government ſhould 
have been moved either to puniſh the Criminals, 
or to ſurrender them to their Accuſers. As for 
the place alledg'd from the Civil Law, we think 
this the cleareſt way of replying co it; that 
whereas the precedent Diſcourſe had explain'd 
what the Nature of Leagues would bear, and 
what ought to be done, the Words here cited de- 
clare what as actually done in later Times; 
when the Romans, growing inſolent on Succels, 
uſed their Allies, who by free and voluntary 
Leagues had engaged their Friendſhip, with the 
ſame Treatment as thoſe whom they had con- 
quer'd by their Sword. Of which Injuſtice Ci- 
cero himſelf complains (a). | 
XIX. Since in theſe Syſtems, tis neceſſary there 
ſhould be a Communication of certain Affairs 
expreſs'd in the League, and fince this cannot be 
done ſo conveniently by Letters, a determinate 
Time and Place ought to be ſettled for the hold- 
ing Aſſemblies, and one or more Perſons appoin- 
ted, who ſhall have Power to call the States to- 
gether, in Caſe of any extraordinary Buſineſs, 
which will not admit of Delay. Tho' it ſeems a 
much more compendious Method, to fix a ſtand- 
ing Council, made up of Perſons deputed by the 
ſeveral Confederates, who ſhall diſpatch Buſineſs 
of daily Occurrence, os of leſs Importance, 
according to the Tenor of their Commiſſion; 
who in Matters of greater Conſequence ſhall 
make report to the States, and ſhall publiſh and 
execute ſuch Decrees as are return'd to them on 


theſe Occaſions ; to whom the Miniſters of the 


Confederacy in Foreign Parts, ſhall give an im- 
mediate account of their Proceedings, and who 
ſhall treat with the Ambaſſadors of other Nati— 
ons, and conclude Buſineſs in the general Name 
of the Confederates : but who ſhall determine no- 
thing that exceeds the Bounds of their Commil 
ſion, unleſs all the Subjects have been firſt con- 
ſulted on the Point. How far the Power of this 
Council of Delegates extends, is to be gather'd 
either from the Words of the League it ſelf, or 
from the Warrant by which they act. This is 
certain, that the Power, whatever it be, is not 
their own, but deriv'd to them from thoſe whom 
they repreſent ; and altho the Decrees which 
they publiſh paſs ſolely under their own Name, 
yet the whole Force and Authority of them 
flows from the States themſelves, by whoſe Con- 
ſent ſuch a Council hath been erected. So that 
the Deputies are no more than Miniſters of the 
Confederate States, and are altogether as unable 
to enjoin any thing by their own proper Au- 
thority, as an Ambaſſador is to command and 
govern his Maſter. | 

XX. Yet it may {till appear doubtful, whether 
or no the whole Body of the Aflociares, or the 
Majority of them have not a Power over parti- 
cular States, or over thoſe whom they exceed in 
Number, with regard to ſuch Matters as were 
the firſt occaſion of the Alliance, and which by 
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the expreſs Terms of the League were app; 
to be managed in a Cen Aſſembly fo fl 
as that the few diſſenting States ſhall be boung 
tho againſt their Will, to do as the Major pat 
have determin'd. Here in our Opinion Fr 
Negative ſide of the Queſtion ought to be pre. 
fer'd ; if we ſpeak of regular Syſtems, and where 
the particular States reſerve to themſelyes the 
entire Poſſeſſion of their former Liberty. Ina; 
much as the Liberty of a State, which is nothin 
elſe but the Power of finally reſolving and deter. 
mining, according to its own Judgment, 2 
Matters in which its Safety is concern d, cannot 
be underſtood, in caſe the State may by virtue of 
the Authority held over it by ſome otker, be 
compell'd to certain Performances againſt is 
Will. Nor can any reaſon to the contrary be 
drawn from hence, that in the League tus 
agreed not to exerciſe ſome particular parts of 
the Sovereignty there expreſs d, unleſs by com. 
mon Conſent. For tis one thing to ſay, I egy, 
not to uſe my Right unleſs you are willing ; and arg. 
ther to ſay, I give you a Power of compelling me n 
uſe my Right, tho againſt my Inclination. Now the 
firſt of theſe Forms is only implied in the League, 
not the latter. For the clearer Apprehenſion of 
which Point, it ought well to be obſerv'd, that 
when the Wills of many Perſons are bound to 
conſpire in one, this muſt ariſe either from: 
Compact between them to this Effect, or be- 
cauſe one of them hath ſubmitted his Will to the 
Will of the other. An Union or Concurrence 
of Wills, grounded on bare Compact, doth not 
in the leaſt deſtroy the Liberty of which ve 
nave been now ſpeaking. For they agree beſore- 
hand in ſettling thoſe Affairs, which are referd 
to their joint Management; or if any new Bu- 
ſineſs offers it ſelf to their Debates, they deſie 
to be influenced not by Authority, but Argu- 
ment and Reaſon. But when I have ſubmitted 
my Will to the Will of another, and by this 
means have given him a full Authority over me, 
I may then be obliged to things which are ve! 
inconſiſtent with my good liking. Nor doth The 
Right of the Majority (b), (which ſome may urge,) 
oppoſe our Judgment in this Caſe. For fit, 
The greater part draws the leſs only in Bodies al 
ready conſtituted, not in thoſe which are ſtillto 
be eſtabliſhed. And then farther, the Prerogt- 
tive of the Majority in a ſettled Council t0 
oblige the reſt is owing to Human Compact and 
Inſtitution, not to Nature; tho' natural Reaſon 
adviſeth the Reception of this Method (as tt 
moſt convenient) in numerous Aſſemblies, 4 
where Buſineſs of various kinds, and of ever) 
Days Occurrence, is to be diſpatch'd, Now in 
order to this, tis neceſſary that each Mem 
doin ſuch manner ſubmit his Will to the Will of 
the whole, or of the major Part, as that he, 
tho' himſelf of a contrary Opinion, - all 
bound abſolutely to follow what they deter- 
mine; which we cannot conceive, 
the ſame time, we ſuppoſe the latter to 
Command or Authority over the formetf. 
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(a) Offic. Add the Story of Decius Magius, who was laid in Irons by Hannibal, Livy, I. 23. c. 7, 1%: and Scipio" 
Advice to the Romans, that they ſhould not hear the Informers againſt the ſame great Enemy ; Livy, I. 33. C4 
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in an Aſſembly of Confederates, there 
2 tO be no Occaſion for this Right of the 
Majority ; inaſmuch as chey are ſeldom com- 
poſed of any conliderable Number of States, and 
are chiefly united by the Proſpe of General 
Advantage, which tis preſumed none in their 
Wits will obſtinately oppoſe. Yet it any, 
through a malicious and unreaſonable Pervetſe- 
neſs, ſhall refuſe to join in the wholſome. Coun- 
ſels of the reſt, and, by this means, ſhall endea- 
vour to betray the Common Safety, or Intereſt ; 
it will be then lawful to apply the ſame Methods 
of Redreſs, as they who live in a Condition of 
Natural Liberty are allow'd to uſe againſt the 
Violaters of Faith and Contract. Unleſs it be 
judg'd the more eligible Courſe, utterly to purge 
the Society of ſo intractable a Partner. To all 
which we may add, that it muſt frequently oc- 
caſion great Injuſtice, if in a conſederate Syſtem 
the Plutality of Votes were to bind the whole 
Body : as when the Allies are diſproportion'd in 
theirWealth and Strength, and conſequently ſome 
contribute more than others to the Common De- 
ſence, For tho' we may be apt to imagine, that 
they who contribute, according to the Propor- 
tion of their Ability, do really bring equal 
Shares; yet it may happen very frequently, that 
one who hath but ſlender Fortunes may be more 
willing to expoſe them to Danger than another 
who hath larger Poſſeſſions. Thus let us ſup- 
poſe, that in a Confederacy, ſome one State 
contributes more to the common Secutity, than 
Alt taken together; here it would be a manifeſt 
(4 ) Breach of Equity, if this State ſhould by 
the Agreement of the reſt, be compell'd to en- 
gage in any Action, the chief Burthen of which 
muſt lie upon. its own Shoulders. On the other 
hand, if the Votes were to take place according 
tothe Proportion of Force, or Treaſure ſupplied 
to the common Cauſe ; then the more powerful 
Stare would actually obtain a Sovereignty over 
All beſides (5). So that we may conclude from 
the whole, that where-ever Buſineſs is decided 
by Plurality of Voices, in ſuch a manner as that 
the diſſenting Parties are likewiſe bound to ſtand 
to the Reſolution ; there the Regular Form of 
Hem; or Confederacies is deſerted, and the 
Members eicher break into an irregular Body, 
„or cloſe together in one undivided State. 
to XXI. The Diſſolution of theſe Syſtems hap- 
nd Wl pens, when ſome of the Confederates volunta- 
on Wl "ily quit the League, and govern their own 
tates apart; Which they are induced to, chiefly 
by this Motive, that they hope to receive more 
Advantage by a Separation, than they could ex- 
pect under a Conjunction, and apprehend their 
lies to be rather a Burthen to them than an 
Afliſtance (e). Inteſtine Wars are another Cauſe 
which muſt neceſſarily break theſe Unions, un- 
leſs, upon the Eſtabliſhment of the Peace, the 


appen to be overcome in a Foreign War, it is 
metimes a Policy of the Conquerour to cut 
e Knor, and to make each Government inde- 


— — 


eague be alſo revived. If a Confederate Power 


pendent of the reſt : as the Romans did, in the 
Caſe of the vanguiſh'd Achaians (d). We are 
farther to obſerve concerning thoſe Diſſolutions, 
which ariſe from external Force, that the Enemy, 
by poſfeffing himſelf of one or two more of the 
united States, acquires no manner of Right over 
thoſe that remain, nor can demand to be admit- 
ted into the Confederacy, by virtue of that 
League which engaged the conquerd' States to 
the others. But a new Agteement muſt neceſſa- 
rily paſs, before any ſuch new Member can be 
receiv'd into the Alliance, in the room of thoſe 
whom he hath ſubdued. Thus we find King 
Philip, by a Decree of the Amphittyonians, ob- 
taining a Seat in their Common Aſſembly, in 
the room of the Phoczans (e). For althoꝰ the 
League, by which the ſeveral States are thus 
combin'd, may ſeem to be a real laſting Engage- 
ment (1), and tho' a, State doth not ceaſe to be 
the ſame, upon the Alteration of its Govern- 
ment ; yet the Alliance muſt always be preſumed 
to expire, when any one People are brought 
under a Foreign Yoak, or made the Acceſſion of 
another Kingdom. Becauſe, the League being 
made between Free States, conſider'd in that Ca- 
pacity, whenever this Condition fails, the League 
mult fail with it, Nay, tho' we ſhould go ſo 
far, as to ſuppoſe, that in the Terms of the 
League there was an expreſs Clauſe, that the 
Change of Government in any State ſhould not 
exempt it from the Engagement, et the Change 
here ſpoken of, mult be preſumed to be made in 
a lawful manner, and with the Conſent of the 
People, And conſequently neither an unlawful 
Uſurper, nor any Foreign Enemy, ſhall have a 
place in the Congreſs of Allies, | 

On the other hand, theſe Sſtemt do more 
cloſely unite, and are incorporated into the 


ſame Civil State, by the following means. Ei- 


ther if all the Confederates, by a voluntary 
Submiſſion, put themſelves under the Govern- 
ment of ſome one Perſon or Council. Or if 
ſome one People .which hath the Advantage in 
Strength and Power, ſhall, reduce the reſt co che 
Condition of dependent Provinces : which uſu- 
ary happens, when weaker States allow any 
laſting Preference or Prerogative to thoſe that 
are ſtronger, and engage themſelves in unequal 
Alliances (f). Laſtly, if ſome particular Man 
invade the Sovereign Command ; through the 
Favour of the Souldiers, the Eſteem of the 
Commonalty, or the Strength of a prevailing 
Faction. TY n 

XXII. To conclude ; The laſt Diſpute up- 
on this, Head commonly is, concerning the Ex- 
cellency of particular Forms of Government, 
and which ought to be prefecr'd to another: 
whether that under which the publick Welfare 
may with more Expedition, and more Cer- 
tainty be procured, or that where the Sovereign 
Authority is leſs expoſed to Corruption and 
Abuſe. Now as to the Point of Compariſon, 
thus much in the firſt place is evident, that no 
Frame of Civil Conſtitution can be ſo exactly 


— — —  — —  —  — —-:᷑— —¼: 
ip" i (*) 74. Grot. Apologet. Cap. 1. ſub En. (5) Add. Diodor. Sic. I. 15 e. 28. (e) Add. Liv. I. 38. e. 31, 32. 
(d) Comp. Xenoph | 4, 5. 


I 
* 1) ee hereafter in B. 8. „ 9 £6. 
lides (f) Vid, Grat. I. 1. c. 3. . 1. n. 10. circa fin. 


er. Grec. where he ſpeaks of the Peace with Antalcidas, 


(e) Diod, Sic. I. 16. c. 61. 


model d, 
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model's, and ſo well guarded by Laws, but that 
either, through the Neg! gence or the Wiegegpe® 
of thoſe Who bear Rule, the ſame, OVernment 
which was inſtituted for bb Security, of the 
Subjects, may turn to cheir Prejudice and 
Miſchief.” The Reaſon of which is, becauſe 
Government was firit. eſtabliſh'd as a Defence 
againſt thoſe, Evils, which, Men were capa- 
ble of bringing on each other. But. at the 
ſame time, they who were to be-inveſted with 
this Government were likewiſe Men, and conſe- 
quently not free from thoſe Vices which are the 
Spurs to mutual Injury. Vitis erunt dones bomines 
(1), Whilſt there are Men in the World, there muſt be 
Faults : and therefore we cannot but ſomerimes, 
ſuffer from their Hands the very Evils from which 
they ought to protect us. Hence the old Re- 
mark is ſo often true, 1 t 


Quicquid delirant reges, plectuntur Achivi ( 2). 
The Kings grow frantick, and the People ſmart. 


As therefore the Condition of Human Affairs 
will not bear an abſolute Perfection; ſo 'tis.con- 
troverted between many Perſons, what Form 
of Government ſeems to have the feweſt Imper- 
fections: and the Generality of Judges pro- 
nounce in Favour of Monarchy (a). It is not 
our Deſign to examine the particular Allegations 
of each Party. Only thus much we would ob- 
ſerve, that Arguments of this kind are by no 
means ſo very ſtrong and concluſive, as that the 
Inferences, drawn Dow them, mutt neceſſarily 
fall ont in all places and at all times: and that 
the Actions of one or two Governors are no 
manner of Proof, that all others of the ſame 
Order or Title muſt needs follow their Example. 
And in our Judgment, the wiſe Speech of Mar- 
cellus in Tacitus (b), is what every good and 
uſeful Subject ought to meditate upon: He 
© ſaid, He could not but remember that happy 


drain d by conſtant Impoſitions. Again, it was 


arm'd, and render'd as weak and Jie as poſlible; 


cratical or Ariffocratical State, aſſumed a Monarcy,; 


Power, met with ſo. univerſal Hatred 41 
ſure: and what Motives induc'd Ae aq _ 
tain their Authority by ſuch evil Arts as we hi neſs 
deſcribed in Ariſtotle and other Authors . roth 
account of which, the Name of Tran to than 
been branded with an indelible Mark of 4 the ( 
teſtation. Now the Grecian States ſeldom ſtretch. narcl 
ed their Dominion beyond the Compaſs of dent | 
ſingle Town. And to ſuch the moſt agreeable ple L 
Government was, either a Democracy or 
Ariſtocracy moderately exercis'd; or laſtly 
what Ariſtotle terms an Heroical Kingdom, a Wal (a) 
ly Sway, founded rather upon the Authori f with cl 
Perſwafion, and upon the general Chance g | 
extraordinary Vertue, than upon any pro — 
Sovereignty, or Force of Command. Beſide 

the Grecian Nation, being of a haughty Spirit 

and of a ſtirring and reſtieh; Temper, was moſt 

in love with ſuch a Conſtitution, under which 

every Man might bear a part in the Govern. 

ment. Wherefore in a State of this kind, he 

who had taken on himſelf a Regal Authoritt 4 I 
thing fo odious to the People againſt their * 3h 
ſent, was obliged for his own Security, to awe l. 
the Town with a Caſtle or Cittadel, and t 

place a ſtrong Guard round his Perſon ; and then III. 
this Guard was to conſiſt of Foreigners, becaule I. 

it had not been ſafe to truſt his own Subjects, and 
becauſe he, had not the means of bridlin one Pro- V 
vince by another, by interchanging the Native ; 
Forces. Farther, the Truth and Loyalty of the I. 
Guard was not otherwiſe to be purchaſed thanby VII 
the largeneſs of their Pay; and hence for the ni. 


ſing of ſufficient Funds, the Subjects were to be 


no leſs neceſlary that the Natives ſhould be dil. 


that the Heads of the Poppies ſhould be cat off ; that 
all Meetings of the wealthier Subjects ad 
ſuppteſsd; and that Informers and Court Spies 
ſhould be maintain d and encouraged, S0 that 


firſt Poi 
how it 
And the 


© Ape. under which he himſelf came into the 'twas not Injuſtice only, b * 1 i impo 
c World, and that Form of Government which neſs, in Wel Tyrants, ts A duch z Coen er Sway 
© had been inſtituted by their Forefathers ; yet ment as was to be preſerv'd by evil Arts, which be odlig 
© *rwas his Principle, Ulteriora mirari, preſentia could not be laſting, and under which tas im. ines for 
ſequi; bonos Imperatores voto expetere, qualeſcunque to- flible for them to gain the Love of their Sub- Ml © the ru 
lerare: To admire what was 725 but to follow what jets. And it is equally abſurd to inſtitute 8 0dnoxiou 
was preſent ; to wiſh for good Emperours, but to bear ' Monarchy in a State, confin'd to a ſingle Town; Towhict 
With any. 3 dal and à Democracy in larger Territories, aui f l Cirt 
It may not ſeem improper on this Occaſion, vaſtly extended minions. But fince Princes lar Men « 
to ſhew briefly the Reaſon why, amongſt the who ſtand poſſeſs'd of wide and ſpatious Realm, 'y, than 
ancient Grecians, ſuch Perſons as under a Demo- have noneed to make uſe of theſe Arts for thei — on 
1 8 f 4 : 3 . 
* 5 | — — of Me 
1) Tacit. Hif. 1. 4 c. 54. 1) Tacit, Hip. 1. & | | Vid 
2. (in Fa SF.» a where the Ferfiaw Nobles Py bag bye + Form of Ne 8 
ment, after the Magi had been kill'd. Euripid. (Supplicibus, verſ. 405, Sc. Bodin de Rep. I. 6. c. 4. Arniſæus, Rele#- Wl (1) Propy 
Polit. I. 2. c. 7. .. a. and many Others. On the other hand, the Dich Writer of the Political Balance ſeems to bare I whoſe Poe 
omitted nothing that Malice or ＋ N ſuggeſt againſt 3 A great part of whoſe Arguments may be onſulting a 


what Mr. Hobbes 


turn'd upon him b 
Monarchy is referable to both. See likewiſe 


lique at the Beginning. Montagne however, ſays in another 


. 161, Ec. and the 
Pu lijſb'd in 1794. 
2 


| s, De Cive, c. 10. & Leviat 
Sec Maximus of Tyre, Diſſert. VI. p. 66. Edit. Davis, where he maintains, 
| | N | Montagne; Liv. III. Chap. IX. 
the Margin Police; la meilleure à chaque Nation ? And les Caracteres of Mr. la Bruyere, Chap. du Souverain, 
lace,that Democracy is moſt natural and moſt equitab 
Chap. III. p. 11. But after all, no body has better handled this eſti lati jeular Forms o 
erer * Mr. Sidney in his Diſcourſe on Government 9 22 9 er 
Section of the ſecond Chapter, quite to the End of it; or, if an h ; it at one viel 
he need only read the Mover r ia Republique des Lettres, 4 het to have a general Idea of © 8 

Eſſay upon Popular, Diſcontents, which is the firſt Piece of Sir William Temple Poſthumous Works 


c, 19. (. l 4-6 
that as Ariftocracy is better than Democracy, is 


p- 711. Ed. Par. in Folie, where there u ft 
ou de la Repus- 


le. Liv|: 


Chapter la 
onpriz'd 

pon this Se 
(2) Vid. 
(a) Nam 
Punity wha 
ot bein AC( 
"Situ, Pane 
t all that 
lereafter, C 


50 See Si 
nomily of x 


eents 


rom the 


"Tis worth while to ſee what he favs 


na, Tom. 


Sec. See alſo the Parrba 


Support 
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Support, inaſmuch as they _ be able to poize and rebellious cannot ſo eaſily communicate their 
and balance one Province wit another; thoſe Deſigns, unice their Strength, or touch and taint 
Perſons are guilty of no leſs Baſeneſs and Wicked- the Loyalty of others. Whereas When a whole 
neſs who ſuggeſt any ſuch Practices of Tyranny, State is confin'd within the ſame Walls ; the way 
to the Imitation of great and potent Monarchs, lies ready for a handful of Mutineers to ſpread 
than thoſe who make it their Endeavour to turn the inſectious Madnels, and to corrupt the whole 
the Odium of the old Grecian Tyrants upon Mo- Body of the Subjects, before the Government 
narchy in general, And hence likewiſe it is evi- Can either prevent, or apprehend the ſurprizing 
dent x Princes live much more ſecurely in am- Danger (a). wa 


ple Dominions 3 becauſe there the diſobedient 


. 


(4) Compariie KefleBods which Me. Gravina-mkes in his Origines Iris Clin, 9c, Publiſh'd at Leipſe E in 1 568, 
with theſe of our Author in this Section. | | | 


4 — — — — — — 
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CAA. VI. 
| of the Aﬀections, or Properties belonging to Sovereignty. 


8 


IJ. Ho the Ruling Power in a State comes * IX. Limited Governments, how occaſion'd. 

| be yl d Supreme. * Founded on what Covenants. | | 

II. He that is inveſted with this Power 3s un- XL In what reſpect the * parts of” the Go- 
accountable, vernment may be limited. 


II And aboye Human Laws. . | XII. of the Power of Eſtates, and Councils. 
IV. Of the Diſt inction batwcen Real and Per- XIII. Hobbes aner d. 


© ſonal Majeſty. XIV. De various ways of holding the Sovereign 
V. That a King may be Superior to & Whole Power. | 
People, danonſtrated. XV. A Temporary Sovereignty, whether 
VI. The Arguments 10 the contrary refuted, _ . . poſſible, | | 8 
VII. Abſolute Government, what. e Of Patrimonial Kingdoms. 
EVIL N. ocorrring alike in all Forms of Civil XVII. Of Kings, aſſumed by the free Act and 
| Eſtabliſhments, | Grant of tbe People. | | 


and Properties of the Supreme Power, the of any Superior (1), to reſolve} and decree ſuch 
firſt Point, which falls under Examination, is Matters as appear conducive to the general Bene. 


dos it comes to obtain that Name and Title. fit and Safety. And hence likewiſe it follows, 
wa che chief reaſbn ſeems to be this; becauſe by neceſſary Conſequence, that ſuch a Power 
is impoſſible, that one Man ſhould bear a great- being Supreme, or not acknowledging any Supe- 
1 Sway over another, than that the latter ſhall rior upon Earth, the Acts which proceed from it, 
A be oblig'd to imploy his Strength, and his For- cannot be diſannull'd at the Pleaſure of any 
ll BY ines for the Advancement of the Publick Good, other Mortal (2). But that a Perſon or a State 
1. the ruling Party directs, and ſhall fatther be ſhould be able to alter the Decrees and Reſolu- 
d. obnoxious to Capital Puniſhment upon Deſault. tions of their own Will, is ſo far from abridging, 
' WH To which may be added this Conſideration, that that it really inhanceth their Liberty. 

i a, ſetting aſide the Divine Sovereignty, particu- II. For the ſame (a) Reaſon muſt the Sowere; 
— lar Men cannot enjoy a higher Degree of Liber- be acknowledg'd Unaccountable : that is, not ob- 


ty, than the Power of guiding and applying by noxious to Human Judgment, or Human Puniſh- 
di their own Judgment their Actions, Perſons and ment (3). For both theſe ſuppoſe a Superior ; 

Goods ; ſo the Freedom of a Community or Bo- but a Superior to the Supreme, in the ſame Or- 
of Men conſiſts in their being able, by their der of Men, and the ſame Notion of Govern- 


v — 1 


Hen we would enquire into the Affection own joint Diſcretion, independent of the Will 


— — — 


have whoſe Power is limited, are not Sovereigns ; ſince they cannot do any thin good in Law, in ſome certain Caſes without 
ay be wnſulting an Aſſembly of the People, or of thoſe who repreſent them: But our Author in the tenth Section of this 
c. K Chapter 12 aſſerts the contrary, He ought therefore to have expreſſed himſelf here in ſuch a manner as to have 
cy, Wn priz d more clearly what is agreeable both to an Abſolute Sovereignty, and to a limited one. Mr. Barbeyrac's firſt Note 


e is iWon this Section, p. 290. 

R (2) Vid. Grot. I. 1. c. 2. 1, 7. . 1. 

Liv (a) Nam impunz quelihet foes id eft Regem eſſe. C. Memmius apud Salut. Bell. Fugurt. Cap. 36. To do with Im- 
cms 0WPunity whatever one will, is to be a King. Pliny the Tounger ſays, that what is moſt ates in Sovercignty, is the 
tee * accountable for any Thing whatſoe ver: Ereptumque princi pi [Nerve] illud in principatu beatiſſi mum, quod nibil 
viene. Panegyr. Cap 6. Num. 1. Our Author cites theſe Paſſages. See Grotins Lib. I. Cap. VI. Nam. 6. Sect. 6. How- 
7 : t all that our Author here ſays is to be underſtood with this Reſtriction, as long as he does not forfeit his Right. Sec 


ereafter, Chap. VIII. Mr. Barbeyrac's firſt Note upon this Section, p. 290. a 
(3, See Sir George Mackentie's us Regium, and Archbp, Uſher ef the Obedience af Subjects to their Princes, and the 
emily of the Church of England againſt Rebellion. 


P pp | ment, 


ele. (1) Proprio, & aliunde non dependente judicio, theſe are the Author's own Words; but if this be true, then Princes 
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07 the Aﬀetions or Properties 


Book Vi [Cha 


ment is a Contradiction. But it will be proper 
here to obſerve, that I may give an Account 
two ways, either to a Superior who upon his 
Diſlike, may reverſe all my Acts, and farther in- 
flict a Puniſhment upon me: or elſe to an Equal, 
whoſe bare Approbation of my Proceedings I 
am willing to obtain; only to keep up my fair 
Character with him, and to juſtify my Integrity 
and Honour. In the former manner, ſupreme 
Rulers are not accountable to any Earthly Power. 
But in the latter way, Princes who are tender of 
their Reputation, commonly endeavour to lay 
open their Actions and Counſels to the View of 
the whole World: which being done only to ſe- 
cure the Credit of their Reign, cannot imply the 
leaſt ſhadow of Subjection. In the ſame man- 
ner, I may expend my Money and Fortunes at 
my own Pleaſure, and as I ſee Occaſion; and 
yet I am willing to keep Books of my Accounts, 
to ſatisfy my Friends, that I am no ill Hul- 
band. WEE 
And then as for the other Point, the being ob- 
noxious to Puniſhment, this cannot affect him, 
who owns no Court that can give him his Tryal, 
no Judge that can pronounce or execute Sen- 
tence upon him. For the Courts of Juſtice in a 
Commonwealth, reach no farther than the Sub- 
jects, and are beholden to the Sovereign for all 
their Authority and Power. But if, as it frequent- 
ly happens, Princes condeſcend to anſwer an 
Action in their own Courts, in Matters of Debt 
and the like Caſes ; this is not done, as if they 
acknowledged any Superior Force, that could 
oblige and compel them, but only expreſſeth 
their Deſire of ſeeing the Plaintiff's Pretenſions 
clearly made out; which if they once appear 
juſt, they are ready to ſatisfie and diſcharge in a 
voluntary manner. Yet we ſpeak here of Hu- 


et, 


man Puniſhment. only, inflicted by a — 
Earthly Judge. Fot the Divine Juffice Fw 8 
ny ways of ſhe wing it ſelf on thoſe high and 8 ic 
tent Sinners, Who violate the Laws of Ne? M all ou 
in Contempt of all. Earthly Tribunals, 105 have ev 
in ipſos imperium eff Jovis (a). Princes are bu 1 cription 
Subjects of Heaven. As to what Hiſtor (b) tel; eue. 
us of the Egyptiant, that when their ings a; , be F 
been ill Governours, they denied them the ul cover ti 
Honours of Burial : this piece of Diſreſpe n Arbe. 
ſcarce fall under the proper Notion of Puh . bai 
ment. | 1 a Remẽ 

III. Farther, when 4 Civil Power is con. Nohich 
tuted Supreme, it muſt, on this very Score, be ſup. ports of 
poſed exempt from Human Laws, or, to ſpeil great N 
more properly, above them. As for the Laws mer wa 
GOD and Nature, to bring them into the Que. rate Bot 
ſtion, would be no leſs abſurd chan impious (us Lib: 
Now Human Laws are nothing elſe, but e rear, a 
Decrees of the Supreme Power, concern dian's A 


Matters to be obſerved by the Subjects, for the iſe ani 
publick Good of the State (1) That no ſuc 


Edicts can directly oblige the Sovereign is m. 


Is con 


— 


| (4) Hor. Ode 1. v. 3, 6. L. 3. 


* not written in 
* keeping a conftant watch, nor ſuffering 


Omne ſub regno graviore regnum. 


For neither does this agree with Sovercigns whoſe Power is limited; becauſe, tho* they ratify and confirm the A 
. People, or their Repreſentatives, haye paſs'd relating to Publick Affairs, the whole . 


reign, and not the 
5 | 
( 4) Vid. Hobbes de Cive, c. 6. , 14. 


Cap. IV. Num. 14.) But 


in common Diſcourſe. 


Cod or oi Nature. 


(b) Vid Diodor. Sic. J. 1. c. 72. 
kind imagine, that the principal Advantage of Sovereignty conſiſts in not acknowledging any Su 
* who then ſhall govern the Prince ? That Law which Pindar calls the Living and Supreme Ar 
Books, or engraven in Tables ; but imprinted in a lively Senſe upon the Reaſon, ever reſiding and 
the Mind to be one moment without a Guide and Ruler. Plutarch ad prina- 
pem indodt um, p. 780. e. See alſo upon the ſame Subject Mr. Buddeus's Diflertation, intituled, Principem Legibus Ht 
manis, ſed non Divinis ſolutum. Printed at Hall in 1695. Mr. Barbeyrac's firſt Note upon this Section, p. 291. 


nifeft ; becauſe his very Name and Title (uy. Primu 
poſeth that no Bond or Engagement can be ly Fit Po; 
on him, by any other Mortal Hand: And fors Autho 
Perſon to oblige himſelf under the Notion of: Regis. 
Lawgiver, or of a Superior, is an impolibilit Humaz 
(d) (2). Let in an indirect manner and by wy 
of Reflection, the Force of his own Ordinangy Would 
frequently reacheth the Legiſlator, on accom 8 
of natural Equity, and publick Decorum; t The Au 
excite and encourage Obedience in the Subjct, The W 
by acting that himſelf which he preſcribes WW And Pri 
others, as expedient for the common Intereft; 
and leaſt by forbidding ſuch Practices, abe 1V. F 
himſelf obſerv'd paſſionately to purſue, he ſhould iſ": juſt 
ſeem to envy others the Sweetneſs of Vice, and iſpeciall 
| | . K prope 
r 7 Dittincti 
(c) © The Generality of Mat» which ſe 
rior Poet ery abſt 


eſs of Men and Gods: 


ire 


Member in 
Ordinances 
whole Peo 
ue conſiſte 
Situation, 

only by Vi 
u well as e 
from the O 


Promiſe to 


Monarchs muſt anſwer to a higher Throne. 


thority immediately from them, yet however they cannot revoke em, or make any Alterations in them without t 4 my Wo 
Conſent of the People. It muft ſtill be obſery'd, that what our Author here ſays only regards the Actions of the mo i y: ih to 
5.9 which the Laws that he has abrogated may have already produced with reſpelt to t 4 2 of 

s. See Book I. Chap. VI. Sec. 6. Mr. Barbeyrac's ſecond Note upon this Section, p. 291. Tm emand 

G | (2) V. Grot. F. 2. c. 4. f. 12. n. 1. Gronovins in his Notes on ti! 1 2 

lace of Grotins cꝛvils like a true Grammarian at the ſame time that he reproaches that great Man with a wretched a E or my 1 
of Sophiſtry (Sofhiſtica cavillatio). When the People, ſays he, make a Law, does not the Law it ſelf oblige them to ee v5 6 
Do they not make the Lam above themſelves ? Mhence then proceeds that Remark of Titus Livy (Lib. II. Cap. I.) ws fe rt. is ne! 
the Time of the #4 44 x of the Kings out of Rome, the Empire of Laws, more powerful than that of Men, — 1 Paier : 
ar Man can bind bimſelf by a Promiſe, or by an Oath, by ſhould not a whole People be boun 1 437 ap 

Laws of their o;7n making ? The Law is, according to the Civilians, a general Convention of the Citizens Com®# ol (d) Ag 
Niipublice Sponſio, Digeſt, Lib. I. Tit. III. Leg. 1, 2.) and a ſort of Oath, by which they engage themſelves tocertan BY h apply 21 
ciety of Pythagoreans, Sodalitii Sacraments * 4 not _ 2 

Grotius had a mind, and certainly he ought to Fl ak with a Philoſophical Exadtneſs, an 12 ante en 

a5 Gronovins does, to diſ po about a figurative Expreſſion very common both in Ancient and Modern Authors, A l of | e * 
'roperly ſpeaking, one cannot ſay that the Law is either above the Legiſlator who me.” 1 vice 1 g 

even thoſe to whom it is preſcrib d ; with leſs reaſon than that the Law it ſelf impoſes on them an Obligation wc are le) Th p 
Obligation proceeds from the Authority of a Superior ; and every Snperior is a Perſon and not \ Thing: | pub Beat N. "op 
bound to vbey the Law as Law, it is not directly becauſe it ſeems to be or is even really juſt, or ar = & it is dannes f. 
lick, (otherwiſe we might diſpenſe with obſerving thoſe which only related to indifferent Things) but Laws of WM nent th R 
preſcribe by a Superior, who has a Right to demand our Obedience in every thing that is not contrary 0 che byrac', No 


1 hercfore when a . People eſtabliſn Laws of their own acoord to govern themſe 


by, cell 
lves grob 


_—Y 


Belong ing to Sovereignty, 
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Chap. VI. 


engtoſs it all for his own Poſſeſſion and Preroga- 
tive. The Life F a Prince (lays Pliny (a)) is 4 per- 
perual Cenſorſhip ; by this, we are turm d and directed 
„ all our Proceedings; and to ſecure our Obedience, we 
ve ever more need of his Pattern than of bis Pre- 
Vino. For Fear is a moſt unfaithful Guide to 
Vortue, Men are much better influenced into Goodneſs 
by the Power of Examples: which at firſt fight, diſ- 
over this Advantage in themſelves, above all other 
Aer bod of Inſtruction, that they ſhew the Poſſibility 
of obtaining what they adviſe us to purſue. There is 
2 Remark, not unworthy the Majeſty of Kings, 
which Atbenæm (b) hath made from the Re- 
ports of more ancient Hiſtories, that of the two 
great Monarchs in India and in Perſia ; the for- 
mer was abſolutely forbid to exceed the mode- 
ate Bounds of Drinking; and the latter allow'd 
his Liberty in this Reſpect, but one Day in a 
Year, ata ſolemn Sacrifice and Feſtival, Clau- 
jians Admonition to che young Emperour was 
wiſe and proper; 


Is commune jubes ſi quid, cenſeſque tenendum, 
Primus juſſa ſubs: tunc obſervantior æqui 

Fit Populus, nec ferre negat, cum viderit ipſum 
Authorem parere ſibi: Componitur orbit 

Regis ad exemplum ; nec 72 inflectere ſenſus 
Humanos edicta walent, ac vita regentis (c). 


Would you your Publick Laws ſhould ſacred ſtand ? 
Lead firſt the way, and act what you command. 

The Crowd grow mild and tractable to ſee 

The Author govern'd by his own Decree. 

The World turns round, as its Great Maſter draws, 
And Princes Lives bind ſtronger than their Laws (4). 


IV. For the better aſſerting and vindicating 
the juſt Pre-eminence of the Supreme Power, 
ſpecially in Monarchical Governments, it will 
x proper to take under our Cenſure that vulgar 
Diltin&tion of Sovereignty into Real and Perſonal ; 
which ſeems in our Judgment, to be not only 
rery abſurd, but of very pernicious Conſequence, 


* — 


8 


| 


if applied to this Senſe, that there ſhall be ſup. 
poſed at the ſame time, in the ſame Monarchy, 
a Real and a Perſonal Sovereignty 3 the latter to be 
lodg'd inthe King, the former in the People, as 
oppoſed to the King; and that in this, as in moſt 
other Caſes, the (e) Real Authority and Right 
ſhall have the Aſcendant of the Perſonal. No- 
thing can be more evident, than that ſuch a No- 
tion contradicts it ſelf, turning every Kingdom 
into a Monſter with two Heads, and expoſing it 
to utter Convulſion and Ruine. The Neceſſity 
of this Diſtinction doth by no means appear from 
the Reaſon commonly alledg'd, that the King or 
the Royal Family being extinct, the People fo 
far return to their firſt Right and Freedom, as 
that they may at their Pleaſure either chooſe a 
new King, or ſet up another form of Govern- 
ment. It may as well be afficm'd, that we oughe 
ro ſuppoſe a Real Power in a Servant, contra- 
diſtinct to the Perſonal Power of his Maſter, meer- 
ly becauſe if the Maſter dies without Heirs, the 
Servant is at his own Diſpoſal. Nor can any bet- 
ter Argument be drawn from the Poſition of Gro- 
tins (F) and others, that there is a twofold Sub- 
jet in which the Supreme Power reſides, one 
Common, the other Proper ; the former the whole 
State or Kingdom, the latter a ſingle Perſon, or 
a Council, whether conſiſting of many, or of few. 
For the Senſe of that Obſervation ca n beonly 
this, if we ask in a general and confuſed man- 
ner, Where the Supreme Poweris lodged ? The 
Anſwer will be, In the whole Commonwealth: 
but if we propoſe the ſame Queſtion diſtinaly, 
and enquire what Perſon bears the Sovereignty in 
the State? It will be anſwer'd, The King, or the 
Senate, or the People. But who will hence infer, 
two diſtinct Sovereign Powers, one Real in the 
People, another Perſonal in the Prince ? This 
would be no leſs ridiculous, than to conceive two 
diſtinct Sights in a Man; one reſiding in a Com- 
mon Subject, the Perſon ; the other in a proper Sub- 
ject, the Eye. 14 | 
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Member indeed promiſes to obſerve them as long as they are in Being, becauſe with ReſpeR to him they are ſo many 
Ordinances of a Superior, or of the whole Body of the Community, to whoſe Will he has ſubmitted himſelf. But the 
whole People are not bound by any Compact, becauſe they cannot be Superior to themſelves, I own, that if theſe Laws 
ue conſiſtent with the Good of the Society, they ought not lightly to be aboliſh'd, as long as things remain in the fame 
dituation, But it is not becauſe they are 4 — that have been impoſed and eftabliſh'd as Superior to rHemſelves ; tis 
only by virtue of the Law of Nature which the Creator and Sovereign Legiſlator impoſes on every particular Society, 
u well as on every individual Perſon, to take cate of their own Preſervation; II. The Conſequence that Gronevins draws 


g- Promiſe to any one, he whom I promiſe acquires from that Moment a Right with reſpe& to me; and I am actually bound 
be x my Word till I have accompliſh'd it, or he acquits me of it, But who does acquire, by the Laws that a People 
fe- ellabliſh to govern themſelves, a Right by virtue of which he can demand of them not to aboliſh em? The ſame is to 
b- be faid of an Oath : For, in every valid Oath the Divinity which we call to witneſs, acquires, if 1 may fay ſo, a Right 
to demand the Performance of K we have Sworn ; whether the Oath be reduced to a fort of Vow, or whether tis 
his Wi ny inſtead of an Acceſſory, as in the Engagements which we enter into with other People, Sce what 1 have ſaid in 
ect I ode of my new Notes. Book IV. Chap. If 858. 17. Note 2. III. The Laws properly ſpeaking can never be look'd up- 
ua Conventions, See what our Author has ſaid Book I. Chap. VI. Sect. 2. IV. In ort Gretizs, as well as our Au- 
on thor, is here only ſpeaking of the Civil Laws purely poſitive, and not of the Laws of Natwre : For with reſpeR to the laſt, 
ely voting is more true than what Pliny the Younget ſays, Non eff princeps ſuper Leges, ſed Leges ſuper Principen, Panegyr, 
en Cap. LXV. Num. 1. | Tims * 
wr (a) In Panegyr. c. b) T. 10, ex Oteſ. (e) De IV. Conſul. Honorii, v. 296. Ce. 


45. u. 6. 
25 (4) Liv, J. 26. c. 7 . Would You lay an 2 on an Inferior ? The moſt likely means to engage bis Obedtence, will be 
XX. „y Your ſelf, and thoſe about You, to the ſame Practice. Plin. I. IV. Epi 22, towards the End, As in a fedy, ſo in 4 
not Government, the moſt dangerous Diſeaſe is that which flows from the Head, Vid. Jaftin 1. III. . . . 8. The aſa Perfian 
toverbs to this purpoſe carry much good Senſe in a vety odd Dreſs : If a King pluck but at Apple in a — 9 Garden, 
, ot bis Servants will root up the Tree. If a King allows bis Soldiers the ftealing of half a Dozen Egg; their next rpleit will be 
The BN © vidual the Camp with Hens. Rofar. Perſic. c. 1. * 55 
10 Thoſe are call'd Rights purely Perſonal, which ate only lodg'd in the Perſon who is inveſted with em; and thoſe 
al Rights, which indeed ſait with a certain Perſon (for that is common to all tort of Rights) bur whichare alſo in ſome 
Tanner fix'd to a certain Thing, which they always follow, fo that whoſoever acquires the La. has frem that mo- 


dent the Right, by that very Circumſtanoc, that he lawfully poſſeſſes it. See Gt, Lib. I. Cap. I. Set. 4. Mr. B. - 
ac s Note on this Section, p. 293. (1) L. I. c. 3. ſ. 7. 
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from the Obligations, into which we enter by Promiſes or CompaRts, and by an Oath is evidently falſe, When I make 2 
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520 Of the Aﬀettions or Properties 


v. Many have taken the Liberty to aſſert, that 
the Power of the Prince neither can, nor ought 
to be Superior to that of all the People. Ariftorle 
ſeems very much to countenance this Opinion, 
in the ſixteenth Chapter of his third Book of 
Politicks (1). And in the fiſteenth Chapter of 
the ſame Book, he diſcourſeth to this purpoſe 
(2), A King ought indeed to be inoefted with Srrengtb 
and Power ; but in ſuch a Degree, as that he ſhall be 
greater indeed than ſingle Perſons : and than many in 
Conjunttion ; yet ftill inferior to the whole Body of the 
People. Grotius (a) hath undertaken the Contro- 
verſy with theſe Men; and the firft Argument 
he urgeth againſt them is, that as each particular 
Man may give up himſelf in perſonal Servitude 
to another; ſo a whole People or Nation may 
transfer on a ſingle Governour all their Right 
and Power over themſelves, without Limitation 
or Reſtriction (b). Tho' indeed in other reſ- 

pects, it ſeems by no means fair to compare the 
Condition of Subjects, under an abſo/ute Mo- 
narch, with that of Slaves. For as Claudian (3) 
well obſerves: 


Fallitur egregio quiſquis ſub Principe credit 
Servitium : nunquam libertas gratior extat, 


Quam ſub Rege pio. ͤ—— N 


They groſly err, that think a laviſh Chain 
Binds them beneath a vertuous Monarch's Reign. 
When Juſtice, Piety and Goodneſs ſway 

The Regal Power, tis Freedom to obey (c). 


Grotins proceeds to reckon up ſeveral Clauſes 
and Occaſions which may induce a People to re- 


ne IO IR — a. 


Book VII MW Ch: 
nounce all their Right in this manner, and yield 7 


it up into the Hands of an abſolute Lord. M. E 


ny of theſe we find put together by Tully . f 
Men, ſays he, ſubject themſelves to — . 1 
Command of another, for ſeveral Reaſons. Tn Gove: 


led by Kindneſs and Good Will, by extraordi 

nefits, by ſuperior Worth and Excellency, by * _— 
of Advantage, and by the Fears of Compulſion ; by For the 
Promiſes of Bounty and Favour; and laſtly, ou we The J 
bave ſeen it often happen in our Commonwealth {till ſc 
downright Wages and Hire. But thoſe Caſes which told tl 
Grotius chooſeth to inſiſt upon are; if a People States ( 
ſhould chance to lie under manifett Danger d but ch: 
Ruine from an Enemy, and have no other meam (b) rex 
of being deliver'd, than to put themſelves with. inform 
out any reſerve, under the Command of their lodge d 
Protector (e): Or, if being in Diſtreſs with vio. ter, ta 
lent Want, they cannot otherwiſe procure duo the ot! 
nance and Support (F): If a Father of a H. popula 
mily, having large Territories, ſhould refuſe os WK Pathior 
admit any Perſon into his Lands, but upon & fame | 


(1) Tn the Beginnin 
chy is contrary X_ Reiß 


reign with an Abſolute Power. There 


f 


tho 


a Tyrant. 


Execution, and to reſtrain his Rebellious SubjeQs. 


(2) Towards the En 


the mental Laws, to which he 


venants of abſolute Subjection: Or if a Maſter, WF Laftly, 
who poſſeſſeth a vaſt Number of Slaves, ſhout BF inteſtir 
give chem their Freedom on the ſame Condition, i ſtances 
Beſides, it's poſſible, that ſuch a Form of Go. chan u 
vernment may fuic with the Genius of ſome pu Perſon 

ticular People. Nor ought the Deſire of living 
under an abſolute Monarchy, be always judg Cum 

Token of a low and abject Spirit, tho' it hat 
uſually lain under this Cenſure, in the Opinion The) 

of Perſons born in Democracies ; who on tha 
Score, will never pardon the Ceppedecians for f. VI.! 
fuling Liberty, when offer'd them by their I pole, t. 
man Conquerours (g). But on the contrary w ho a. 
any People, amongit whom there are a Number i Neal Sor 
£ 6 DOTS | _— pK 
| that all 
: where he cites the Reaſons of thoſe who are of Opinion, that Abſolute Mona that iti: 
on. For that Philoſopher calls an Unlimited and Abſolute Monarchy, a Government when Dignity 
the King manages as he thinks proper all the Publick Affairs with the ſame Authority, as a Father comming Receiv 
in his Family, and a Commonwealth governs it ſelf. In the ſeventeenth Chapter Ariſtotle decides this Queſtion accu. 54 
ing to his Ideas; and ſays, that as the Temper and Genius of every People require one certain Form of Governmeit be obſe 
more than another, if in a Nation proper for Monarchy, there be any Perſon or Family that ſurpaſſes all the reſt of the all Kin 
Subjetts in virtue, that then it is pony juſt and advantageous to the State, that that Perſon, or that Family, ſhould yet che 

fore that Philoſopher does not aſſert that no King can ever be above the People, how ſ 

our Author ſeems here to charge him with it. The Qualifications that Ariſtotle requires in an Abſolute Monarch us : ue 
very rate; and that gives room to Mr. Sidney.in his Diſcourſe upon Government (Chap. III. Sect. XXIII.) to maintall, Nations 
that that Philoſopher ſuppoſes a Man that is not to be found in the World, to infinuate by that, that we ought not ® volunta 
truſt any one whatſoever with Abſolute Power. But. perhaps Ariſtotle never conceiy'd any Idea of a perfect Vertve, ai War, o. 
that only ſuppoiing men to be as they generally are, he deſign'd only to exclude thoſe enormous Vices which denominul fam 8 k; 
ſides, our Author here cites another Paſſage out of Ariſtotle, which does not at all relate to the dupetiotiſ h | 
of the People above the King, but only to the N and Power with which the King is inveſted to put his Law. A ave be 
; ; . his Reb t e ought, indeed to be greater than every Subject in particular, or tas been dr 
many in Conj unct ion, but 2 inferior to the whole Body of the People, Mr. Barbeyrac's firſt Note upon this Sektion, P. 29 reeabl: 
= (a) Ibid, . 8. ronovius here alſo finds fault with that great Man; but his Cenfure ay. th 
is no better grounded than that mention'd in our fourth Note, Se&. 3. He takes abundance of pains to prove that whe? 4 a 
Ki 3 — into a Tyrant, and governs in a manner manifeſtly tending to the rain of the State, or if he vialns e Pec 
unc 1 L: ch | as ſworn to conform himſelf, the People may reſiſt him, and free rhemſelves front Own fr 
that unjuſt Subjection. But this is what Grotius himſelf owns in expreſs Terms, Cap. IV, Se&. . Num. , 2, 3.4% Who e 


And Seck. 11, 13, 14. All that he pretends to eftabliſh in the pl jon'd i nee 
2 Peep 4 preten eſtabliſh in the place here mention'd is, that the 22 7 jr 4 150 or the 


not be 


made 


Power. So that Gronovius might have ſav'd himſelf the Trouble of refuting what his Author docs not maintzin. 

(b) Vid, Exod. XXI. 6. Levitic. XXV. 39. Add, Selden. De Fe N. & E. Sec. Heb. I. 6. c. 1 J. 2 40. 12. 3% bave ſy 
De liberali cauſa, & C. L. 3. f. 16.1. to. P. d. t. I. . & 1. 33. & D. Quib. ad Libert. proclam. non licet. L. 40. . 18. hut far 
L. 28. . 3 l. 6. /. 1 D. De injuſt. Teſtam. c. Novell. Leonis, 1 Ceſar reports of the Aneie t Gauls, that amen | tute A 
them, moſt of the inferior Pope acy, when oppreſs'd, either by Debts or Taxes, or, the Iruries of too powerful New" rute Ane 
bours fix'd themſelves as Va als, on ſome of %s Nability, who enjoy d all thoſe Rights over them, which Maſte It 15 alw 
ordinaril bear over their Slaves. De B. G. I. VI. c. 13. n. 2 8 (3) De laudibus Stilicon.' L. 3. v. 113, Ec. he ſhall 

(e) There is an excellent Say ing to the ſame pur poſe in Philoftrat. De Vit. Apollon. I. 5. c. 12. p. 243 B. Ed. M4 
As ſome one Man in a Commonwealth, highly ſurpaſſing others in Wiſdom and Vertue, ſeems by his good Management to “ — 
the Popular Government into the Command of a ſingle Perſon ; ſo a ſingle Perſon reiguing Sovereign in 4 State, ! he 2 | 
all his Counſels to the Public Good, ſeems to expreſs, in his Authority, the Freedom of a Popular Government. Add. Ho 
= n 4 af Ml (4 SINE 17 F 5 10 Vid. Liv. J. 7. c. 31. : Vid Geo! a 

g) Vid. Strabo, J. 12. p. 273. uſtin, J. 38.c. 2. "Tis a 5 Sdides 1 283 Vand ti 
than what was the current Nation of the EE Saying of Euripides, in (Helen. v. 233) + ) = 
* 
Te BaggBA N ra v dvds. ole, p 


In Barbarous Kingdoms all are Slaves but One. Fer! J 
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Chap. VI. 
roud, inſolent, aſpiting Men, impatient of 
AN popular Liberty muſt be the moſt per- 
nicious ching in the World; and yet the ſame 
Men very contentedly ſubmit to a Monarchical 
Government. For they had rather ſerve One, 
and lord it over all others in the State, than live 
on the common Level; and, as Auſonius ſays(1), 
Far the Sake of Commanding, they are willing to Obey. 
The Eaſtern Nations have been of old, and are 
{till ſo accuſtom'd ro Monarchy, that we are 
told the Chineſe could not form any Notion of the 
States of Holland, having heard of no Government, 
but that by Kings (a). Anda Venetian Traveller 
(b) reports, that the King of Pegu, when he was 
inform'd, that the Sovereign Power at Venice was 
lodg'd in the Senate, burſt out into a Fit of Laugh- 
ter, taking it for a meer Jeſt in Politicks. On 
the other ſide ſuch Men are fit only to live in a 
pular State, as have moderate Spirits and eaſy 
Patſions, and know how to reſt ſatisfied with the 
ſame humble Condition as their Neighbours, 
Laſtly, it often falls out, that free States are by 
inteſtine Diviſions brought into ſuch Circum- 
ſtances, as that they cannot be ſafe otherwiſe 
than under the abſolute Command of à ſingle 
Perſon ; and, as Lucan obſerves, 


Cum Domino Pax iſta venit (c). 
They gain a Maſter when they gain a Peace. 


VI. It may, perbaps, ſeem more to the pur- 
pole, to examine the Reaſons of thoſe Men, 
who are ſo fond of exalting, above Kings, that 
Real Sovereignty of the People,(d) which they have 
fam'd in their own Fancy. They tell us, then, 
that all Kings are Conſticuted by the People, and 
that *tis Natural the Parties, who Confer the 
Dignity, ſhould be Superior to the Parties who 
Receive it (2). Now, as to this Point ic muſt 
be obſerv'd, that altho', in the Conſticuting of 
all Kings, the People interpoſe their Conlent, 
yet there is a great Difference in the manner 
how ſuch Conſent is obtain'd and applied. Some 
Nations take a King, upon their own free and 
voluntary Motion : others under the Diſtreſs of 
War, or ſome other great Neceſlity, receive the 
ſame kind of Government; which they would 
have been very far from deliring, had. they not 
been driven to it by theſe Misfortunes. It is a- 

reeable to the common Uſage of Speech, to 

ay, that thoſe Princes only are Conſtituted by 
the People, whom the People appoint by their 
own free Act. On the other hand, thoſe 
who extort the People's Conſent, by Arms, 
or the like means, are not ſaid to have been 
made by the People's Appointment, but to 
have ſubjected the People to their Command. 
ut, farther, then only the Parties who conſti- 
tute Another are properly Superior to Him, when 
it is always in their Power to determine how long 
he ſhall poſſeſs the Dignity with which they have 


OT 


* 


once inveſted Him. Whereas, in many Caſes, 
it is at firſt a Matter of free Pleaſure and Choice 
to appoint the Perſon, and yet the Appoint- 
ment being once made, becomes neceſſary and 
irreverſible. Others anſwer the ſame Argument, 
with this Diſtinction; a Man may Conſtitute 
Another, either over a third Perſon, or over 
himſelf. In the former Caſe, the Conſtituti 
Party is Superior to him whom he thus Conſti- 
tutes. For tis ſuppoſed, beſore hand, that the 
third man, both was, and ſtill is, under the 
Power of Him, who thus ſets a new Ruler over 
Him. Whence it follows, that this new Ruler 
muſt depend on the Will and Pleaſure of the old. 

or ſince no one can ſerve two Maſters, unleſs in 
Subordination ; I cannot appoint another Lord 
over my proper Subject, without e him 
accountable to my ſelf: and conſequently, he 
is no more than a ſubordinate Governour. Thus 
a free State, when it gives a General the ful] 
Command of its Souldiers, was, and ſtill is Su- 
perior to him and them. But he, who Conſti- 
tutes Another with Authority over himſelf, can 
no more be ſuppoſed to continue Superior to 
him, than he can, at the ſame time, and in re- 
ſpect of the ſame Perſon, Command and Obey. 

Bur 'tis farther urged on the other fide (3), 
that ſince all Government is inſtituted for the 
ſake of thoſe who Obey, not of thoſe who Rule; 
or, ſince the King is made for the People, nor 


the People for the King; on that ſcore, the Peo- 


ple muſt be Superior to the Prince: In as much 
as, that for which another thing is ordain'd, 
ſeems more Noble and Excellent, than what is 
thus framed on its account. Here the Aſſertion, 
if held in General, is falſe ; for all Governmenc 
or Command is not inſtituted for the ſake of 
thoſe who Obey ; as is clear in the Authority of 
Maſters over their Servants : altho' the Maſter 
cannot, indeed, well enjoy the Fruits of his So- 
vereignty, unleſs he take ſome Care of thoſe, 
who are thus iplaced in Subjection under him. 
Beſides, the ice is not, whether the Perſon 
of the Prince be of more value than the whole 
People; as is in caſe, either He or They were 
ueceſſarily to periſh : but, whether ſince Civil 
Government is ſet up for the Benefit of the 
Community, the means of procuring this End, 
ſhould be Laid by the judgment of thoſe 
who have ſubmitted their Wills co the Will of 
the Prince, or by Him, to whoſe Prudence and 
Conſcience the Adminiſtration of Affairs hath 
been given in Charge. JEET . 
Some, ' becauſe we read of the People's being 
puniſh'd for theic,Prince's Sins, thence infer, (e 
that the People had a Power to reſtrain them from 
ſinning, which cannot be ſuppoſed, without 2 
Right Superior to the Regal Authority (4). For 
I am not chargeable with the Guile of another 
Man's Action, when I contributed nothing to it. 
But *tis impoſſible to conceive how the People 
can partake in the Sin of their Prince, at which 
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—— Ft dominari | 


(1) —— | 
Di poſſint, ſervire volunt,. Idyll. 15. v, 37, 38. 


4] Neuhof. in Legat. 


(5) Caſpar Balbi, in Itinerar. 


(c ) Lib. 1. Pharſal. v. 6750. 


4 ) Our Author hints at, eſpecially, the famous Book, intitul'd, Vindicie contra Tyrannos. See Queſtion III. of that 


Book; p. 67, H&c. Ed. Francof. 


( th, (2) V. Grot. L. 1. c. 3. I. 8. n. 13. 
e) See the Vindicie contra Tyrannos Funii Bruti, p. 29, Sc. 


(3) F. Grot. «bi ſupra, l. 14+ 
(4) F. Grot. #bi ſupra, /. 16. 
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5 Of the Affection, E Properties | 


Book VII 


they are heartily diſpleas'd, unleſs by neglecting 
to uſe ſome proper Method of Correction, In 
anſwer to what is thus urged, we take it for a 
certain Truth, that the Sins of the Princes do 
not, ditectly, and on their own account, derive 
any Guilt on the Subject, unleſs the Subjects 
themſelves have contributed ſome poſitive Aſſi- 
ſtance to them (a). But they cannot contract 
a Guilt from the Omiſſion of any Reſtraint or 
Puniſhment : becauſe being inferior to the 


Prince, they had neither Power nor Obligation. 


to apply ſuch means of reclaiming Him. For 
as our Ability, ſo our Duty of hindring another 
Man's Sins ariſeth from our Power over him, or, 
from ſuch an Authority as implies our Righe 
of directing, and controlling his Proceedings. 
Therefore, what the Prince acts, before he re- 
ceives that Dignity, certainly cannot affect the 
reſt of the People; ſince Equals have no Com- 
mand one over the other. No more can the 
Subjects be charged with what He commits after 
his acceſſion to the Crown : ſince tis ridiculous 
to ſay, that thoſe who, during his private Stati- 
on, had no Command over him to reſtrain him 
from offending, whilſt he was in all Points their 
Zgual, ſhould then at laſt obtain ſuch a Com- 
mand, when they gave up themſelves to his Di- 
rection and Sway. Nor doth that Act or Cove- 
nant, by which Subjects inveſt a Prince with Ab- 
ſelute Power, by any means make them partakers of 
his Sins. For by ſuch a Covenant the People do 
not indulge an Impunity to the King, but only 
leave him in Poſſeſſion of that which he before 
enjoy'd by virtue of his Natural Liberty: ſince he 
could not exerciſe the Supreme Authority, were 
he not exempt from Human Puniſhment (5). 
What ſome urge, that, as he who hath given 
himſelf up for a Slave, ftill keeps a Right of re- 
covering himſelf from that State ; ſo a People, 
who have ſubmitted to the Yoak of Monarchy, 
retain an equal Right of reaſſuming their Free- 
dom : This no Man in his Wits will allow for 
Truth, unleſs it be added, as a neceſſary Con- 
dition, that ſuch a return to Liberty be made, 
with the Conſent of the Maſter or the Prince, 
by their voluntary receding, from that juſt Right 
and Authority which they had before obtain d, 
over the Servant, or over the Subject (c). Be- 
ſides, tis a groundleſs Aſſertion, to ſay, that a 
People, to whoſe Temper and Diſpoſition an 
abſolute Monarchy was once agreeable, when 
they have, in Courſe of Time, worn off their 
their ſervile Genius, may re-eſtabliſh themſelves 
in a Free Commonwealth. For if ſuch a Caſe 
ſhould happen, it will be incumbent on the 
Prince, ſo far as Prudence permits, to humour 
this Change. of Inclination in the Subject, by 


the ffran 


ſoftening the Rigour, and varying the 
of his = No leſs 8 is kn 
that becauſe a Maſter or Proprietor, who abuſer? 
his own Poſſeſſions may be puniſh'd, or depriveg 
of his Goods, therefore a Prince too, who mat 
ill uſe of his Power, may be corrected and ny 
duced to Reaſon. For that which makes ſuck; 
Proceeding Lawſul in the former Caſe, is l 
Prince's ſuperior Right over the Goods of te 
Subjects, which tis che Intereſt of the wy, 
Community to preſerve from being thrown aw, 
to no purpoſe, But who will pretend, that th; 
People have a kind of Prerogative, or a mare e. 
minent Right over the Rights of their King; 9 
that they are Maſters to their own Maſter}  * 

As for the Sayings of ſome Princes, produce 
in favour of the oppoſite Opinion, it cannot be 
denied but that many ſuch fine Speeches have 
been uſed, out of a principle of Oſtentation 
But they will all fall under this general Anſyer 
that a Prince ought indeed to dire every thi | 
to the Good and Safety of his People: but the 
People are not thereupon inveſted with a Power 
of puniſhing Him, as often as they ſhall judge 
that He applies wrong Means :owards the ob. 
taining of that End. Alike ſenſleſs and trifing 
it is to __ that, in as much as the People 
have not a Right of deſtroying themſelves, orf 
practiſing any grievous Cruelty on their own 
Body, therefore chey can transfer no ſuch Right 
on the King. For whoever maintain'd, that 
Princes had a Right of deſtroying their Peopk? 
We ſhall hereafter make it appear, that Abſolute 
Government is by no means ſo formidable a 
thing, as theſe Men are willing to fancy: And 
how far a People may proceed, in caſe the Prince 
manifeſtly ſeeks their Ruin, will be likewiſke 
conſider'd in its proper place (2). When we ate 
told of the ancient Conſuls, and other Magi- 
{trates, ſaid to be placed over the People, and 
yt frequently reform'd by the People's Cen- 
ure and Puniſhmear ; theſe Allegations are vai 
and idle, the Inſtances not coming up to the Que» 
ſtion (39. j 

Laſtly, as to what is objeted from Scripture 
Hittory, that the Fews threw off the Yoak df 


ge Nations, when they ſeem'd to have 
been ſufficiently Chaſtiſed for their Rebellion“. 
gainſt GOD ; we thus reply, that either they fl 
continued in a ſtate of War with thoſe Nations, 
never engaging their Faith, or ſubmitting 4 
true Subjects; and ſo they had a Right of treat- 
ing their Oppreſſors as Enemies: or elſe, the/ 
acted in theſe extraordinary proceedings by e 
preſs Command from Heaven; which if it ſeem 
to intrench on the common Meaſures of Riz, 
is no Precedent for the Imitation of Others (d). 
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( a) Euripid. Suppl, v. 879, 880. 


—— 


ph The State which ſuffers in its Fame 


For a Bad Prince, it ſelf is Innocent. 


(b) The Argument * from the 2 Sam. XXIV. is ſufficiently anſwer'd by Grotius, in the place above quoted. 
artinius's Hiſtory of tk 2 28. applicable to the ſame Chapter, v. 17. 
2 p- 8, 


le, 
rale. IX. S. 16, &e. & Pralect. X. S. 13, 16, 22, 23. 


2a remarkable aſſage in 
( c ) Vid. Xcnophon Cyrop. I. 3. Princip. 

Sovercigns, but the meer Miniſters of the Peo 
( 4) 444. Sanderſon, De Obligat. Conſcient. 


See 
(3) For thoſe Conſuls and Magiſtrates Wette not 
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Chap. 8 V. 


Belonging to Sovereignty, 


vII. To proceed, nothing is more apparent, 
chan that in ſome States the ruling Power, (eſpe- 
cially, if Monarchical,) is free in its Proceedings ; 
in others, it is reſtrain d to a particular manner of 
ating: which Difference gave Occaſion to the 
Diſtinction of Sovereignty into Abſolute and Li- 
mited. And here we think our ſelves obliged, in 
the firſt place, to explain, with what Accuracy 
we can, the proper Signification of this Term 
Abſolute 3 which bears a hateful Sound in the 
Ears of Perſons born under Free Governments. 
Indeed the Word, if falſly applied and under. 
ſtood, may encourage ill Princes to grieve. and 
oppreſs the State, and to commit the worſt of 
Diſorders. Eſpecially, ſince there will be ſel- 
dom wanting a Tribe of Flatterers to ſecond the 
Motion, and, under this Fair Pretence, to feed 
and inflame the Ambition, and other Vices of 
their Maſter. © Yow are Abſolute, will they ſay, 
therefore your Pleaſure is your Law: there- 
© fore waſte your Subje&s and your Neighbours 
© with Unneceſſary Wars, to procure your ſelf 
the Name of a great Commander : therefore, 
© take the Liberty of treating with Inſolence and 
© Abuſe, Whomſoever you think fit: therefore, 
© drain your People with Rapines and Exactions, 
* to ſupply your Luxury, or _ Pride. A high 
Strain of this Paraſitical Rhecorick was that 
which Anaxarchus uſed ro Alexander, when under 
Diſcontent for his Murther of Chtat; he told 
him, © That Juſtice was therefore feign'd by the 
© Poets, to ſit on the ſame Throne as the Gods, 
© or to ſtand behind Fupiter's Chair, that Men 
might apprehend and acknowledge whatever a 
King acts to be Good and Right (a). 

Nay, there are Authors, who upon profeſs'd 
Principles maintain the Abſolute Right of Kings, 
by ſuch Arguments and Reaſons, as if they mea- 
ſured it only by a general Impunity, and a Li- 
cence to oppreſs and ſpoil the People. The true 
State of the Point then is this: As we cannot 
conceive, in ſingle Perſons, a your and more 
abſolute Liberty, than that they ſhall derermine 
and diſpoſe of theic Goods and Actions, not by 
the Will of another, but by their own Judgment 
and Pleaſure, yet till with a full Obedience to 
the Law of Nature ; and as this Liberty Natu- 
rally belongs to all Perſons, who are not ſubject 
to the Command of Others: fo, where many 
Men cleave together in an eſtabliſh'd State, there 
too, as in a Common Subject, muſt neceſſarily re- 
de the ſame Liberty, or the Power of chooſing 
by their own Judgment, all Means and Methods 
tending to the Preſervation of the whole Society. 
And this Liberty is attended with an Abſolute 
Command, or a Right of preſcribing thoſe Means 
to the particular Members, and of compelling 
them to a due Obedience and Conformity. 
Therefore in every State, properly ſo call'd, there 
muſt always be ſuch an Abſolute Authority, at leaſt 
in Habit and Power, if not always in Exerciſe and 
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523 
Ae. For tis a Contradiction to ſay, that ſuch a 
Community is obnoxious or ſubject to none, bet 
purely free and independent, and yet that it hath 
not a Right of adminiſtring its proper Affairs by 
its own Inclination and Judgment. And that 
this Abſolute Sovereignty implies noching that can 
be term'd unjuſt or intolerable, we may eatily 
apprehend from the End of Civil Eſtabliſhments 
and Communities. For theſe publick Bodies 
were never inſtituted with a Deſign, that Men 
ſhould throw off the Reſtraints and-Commands 
of Nature, and run into all the Extravagancies 


of evil Luſts; but that, by the united Strength 


of a Multitude, a better Proviſion might be 
made, for the Intereſt and Security of cacti 
Member; and, conſequently, that we miglit be 
put into an eaſier and ſafer Courſe of obſerving 
the Edicts of Natural Law. MR | 
VIII. But when we conſider the Supreme 
Power, as it inhetes in one Man or in a Council 
whether of all, or of a few, as in its proper an 
peculiar Subject; it is not every where thus free 
and abſolute, but in ſome places we find it undet 
the Reſtraint of certain Rules and Laws. In- 
deed, as for Democracies, ' the Diſtinction be- 
tween Abſolute and Limited Sovereignty is not in 
them ſo eaſily diſcoverable. For although, in 
every ſuch free State, there muſt be ſonie ſettled 
Rules, founded either upon Cuſtom, or upon 
written Law, determining at what Time, Hee 
by what Perſons, the People ſhall be calſ'd to- 
gether, publick Affairs propoſed, and the Reſo- 
lutions executed; (for we can form no Notion 
of a Civil Community, without theſe conſtant 
Methods of proceeding :) yet ſince the Council, 
in which the Sovereignty reſides; conſiſts of all 
the People, and conſequently every Manis there 
who obtains any Right by ſuch Rules or Orders 
therefore nothing hinders, but- that the People 


_ thus aſſembled, may, at any time, alter or repeal 


them (b). Anacharſis in Plutarch (c), laugh'd 
at Solon for hoping that he ſhould be able to curb 
the Injuſtice, and the other Vices of his Coun- 
erymen, by written Ordinances, things of no more 
Strength than Cobwebs : Solon wiſely anſwered, 
that Men commonly ſtand to Bargains and A- 
ras, when it is the Intereſt of neither 

arty to break them: and that he would fo frame 
and temper his Preſcriptions, as to make itevident 
to all Perſons in the State, that it would be much 
more for their Benefit and Advantage to obey 
the Laws than to tranſgreſs them. But the E- 
vent of Things confirm'd the Judgment of Ana- 
ebarſit rather than the Hopes of Solon. The moſt 
likely Means, that can be thought of, for the 
enſuring and perpetuating theſe Decrees, is for 
the People to bind themſelves, by a ſolemn Act 
of Religion, that they will ever obſerve them: 
as was practiſed in Rome, with regard to the 
Law Abe Regal Government, Yet whe- 
ther ſuch an Oath is any longer Obligatory, 


(2) Plutarch. ad Princip. Indoct. p. 780. And ſo in Sophocles, Antigen. p. 234. Ed. IH. Steph. 
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Kings have large Privileges; and, in chief, 
The Power to att or ſpeak whate re they pleaſe. 


0) Add. Mavurocent Hiſt. Vene?, I. 13. p. 517, Ee. 


(e) In Si, p. 81. A. B. | 
when 
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Of the Aﬀettions or Properties 


__ Book Vii 


e 


when none of che Perſons/ſurvive who firſt en- 
gaged in it, hath been the Subject of a former 
Enquiry (a). Cæſar found an eaſy piece of So- 
phiſtry to elude ſuch a publick Conſtitution. 
The Roman People had laid up a certain Sum in 
the Treaſury, with a ſolemn Execration of an 
one that ſhould dare to touch it, unleſs in caſe 
of an Invaſion from the Gault: Ceſar laid Hands 
on the Money; and ſolv'd all Scruples with this 
Bravado, that by ſubduing the Galick Nation, he 
had, at once, freed the Commonwealth from 
their Oath, and from their Enemy (0. Herodo- 
tus (e) informs us, that the Athenian Lawgiver 
but now mention'd made his People ſwear, that 
they would not reverſe one of his Ordinances 
within the Space of Ten Years. - Others have 
endeavoured to preſerve ſuch publick Rules, by 
decreeing a Penalty againſt any Perſon, who 
ſhould move to have them repeal'd ; tho! the 
Penalty, in this Caſe, may as well be abrogated 
as the Laws. Thus the Thafians made it Death 
for any Man to propoſe a League with the A. 
thenians (d). And the Athenians themſelves de- 
nounced a Fine againſt him who ſhould prefer a 
Bill for the Recovery of the Iſland Salamis (e). 
Charondas decreed amongſt the Thurians,; that 
whoever attempted to correct, or alter. the ſet- 
tled Laws, ſhould come into the publick Aſſem- 
bly with a Halter about his Neck (F). In the 
ſame manner Xenophon (g) reports, that by an 
Order of War in Cyrus's Expedition, it was de- 
clared Capital for any Perſon to ſpeak of dividing 
the Army: ; | 0 455 
But in Ariſtocracies and Monarchies, where 
the Perſons governing are different from choſe 
who are govern'd, and conſequently where the 
latter may obtain a Righe by the Pacts and Pro- 
miſes of the former, the Diſtinction betwen ab- 
ſolute and limited Sovereignty is clearly diſcer- 
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nible. He then, under ſuch States or Ningdo 

is properly Abſolate, who exerciſeth the pole 
Adminiſtration by his Judgment, not accoti 5 
to any ſettled Rules or perpetual Deetces, but 
the various Conditions of Affaics ſeem tg 18 
quire : or, in ſhort, who procutes the Safety u 
the Commonwealth, by ſuch means as his 4 
Prudence ſuggeſts, in every Exigency of Thin; 
and Times. And in this Senſe che Term a 
is ſo far from implying any thing that looks Ox 
ous and Tyrannical, that it lays on Princes ; 
Neceſſity of applying a ſtricter Care and Cantor 
than choſe who proceed in all Bufineſs by confln; 
Forms; if they would fully ſatisfy their Conſe, 
ence.and their Duty. Dio the Orator (5 ſpezts 
admirably to this purpoſe : A good Prince, ſays he 
covers nothing, becauſe he thinks bimſolf to piſſiſi i 
things: be abſtains from Pleaſures, becauſe be nw; 
they are all within his reach, if be ſhould be inclind, 
make uſe of them : he is juſter than all Others, beceuſ 
be knows himſelf to be tht Fountain of Fuſtice nh 
whole State: be takes a Delight in Buſineſs and Lan- 
becauſe he engageth in it by bis own free Motion: an. 
he loves the Laws, becauſe be doth not fear them, 4] 
in this way of arguing he proceeds truly an rational) 
For who bath need of greater Prudence, than em 
who is to ſteer and direct ſuch important Ao 
who of a ſtricter and more accurate Fuſt ice, than mn 
who is above the Laws? who of a more tender Mode 
ſty, than one who hath a Licence to do all tbing /? ond 
who of a more reſolute Courage, than one, who i; by bis 
Office, the Common Guardian and Protector? 

IX. But ſince, in conſulting the publick Safety, 
the Judgment of a ſingle Perſon may eaſily be de- 
ceiv'd ; and ſince all Men are not arrived at ſuch 
a Strengch of Soul, as to be able to rule their 
Paflions under ſo vaſt and ſo tempting a Liberty 
(1) ; many Nations have chought it the more 
ſecure and prudent Courſe, not to put ſo un- 
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(a) B. 4 c. 2. f. 1). 
Strateg. |. 2. c. 33. 


(e) Plutarch. Solon. p. 82. B. 
I. 6. 


(b) Appian, Alexand, de Bell. Civ. J. 2. 
(5% Orat. 63. de Regno & Tyranno, p. 588. 4. 


Led 


4 x5 » 4 OO (c) Clio. (a) Polyzn, 
iodor. Sic. I. 12. c. 17. ( @ ) net areld;, 
1 Ed. Morell. (1) This is —— NM. — 


acknowledges in Herodian, B. 1. c. S. Edit. Oxon. Kaavzzv M uergnoni T2, Y ogov emo yas inifluuints, dne isla, 
This is a Quotation of the Author's. PIa t ſaid long before that Time, that tho' a Prince ſhould be perte&! inſtruted 
in the Maxims of true Politicks, yet if he were to be accountable to none, he will not be able during the whole Courſe 
of his Life, to have only in view the publick Good, and to prefer it always to his own private Advantage: The Pro- 
ponſity of Human Nature, which inelines us to ſeek Pleaſure, and raſhly to avoid Pain, will conſtantly ut him upon 
trampling under foot the Laws and Intereſt of the State, to fatisfic his immoderate Defires, and to bring at laſt, by t at 
means, both upon himſelf and the Publick an infinite number of Evils. Ed aga xa? 73 ut Tis G71 rdvra n 
Tihpuxt, &c. de Legibus, Lib. IX. p $75. B. C. Edit. Serran. p. 936. D. Edit. Francof. As for the reſt, I refer the Neu- 
der to Mr, Sidney's Diſcourſe upon Government, Chap. II. Sc&. XXX. where that skilful Politician ſhews for ſeyenal 
Reaſons, and by a great number of Inſtances, how very difficult it is for a Monarchical Government to be regulated as 
it ought to be, when the Power of the Prince is not limited by ſome Laws; and I ſhall content my felf with only te- 
lating the following Words taken from another place of the ſame Author. If the Rulers of Nations be reftrain'd, not 
: — the People are by that means ſecur'd from the Miſchieſs of their Vices and Follies, but they 3 are pte- 
© ſery'd from the greateſt Temptations to IIl, and the terrible Effects of the Vengeance that frequently enſues upon it. 
© An unlimited Prince might juſtly be compar'd to a weak Ship, expos d to a violent Storm, with a vaſt Sail and no Ru 
der. We have an eminent Example of this in the Book of Eſther. A wicked Villain having fill'd the Ears of a foo- 
* liſh King, with falſe Stories of the Jes, he iſſues out a Proclamation for their utter Extirpation ; and not long after 
being inform'd of the Truth, he gave them leave by another Proclamation to kill whom they pleas'd, whic they 
* executed upon Seyenty Thouſand Men. The Books of Ezra, Nehemiah and Daniel, manifeſtly diſcover the like Flu- 
« uation in all the Counfels of Nebuchadonozor, Cyrus, Darius, and Artaxerxes.uomnlf a frantick Fit come into the 
Head of a drunken Whore, Peyſepolis muſt be burnt, and the Hand of Alexander is ready to execute her Will, If a 
dancing Wench pleaſe Herod, the moſt venerable of all human Heads muſt be offer'd in a Diſh for a Sacrifice to the 
* Rage of her impure Mother. The nature of Men is ſo frail, that whereſocyer the Word of a ſingle Perſon has had the 
force of 4 Law, the innumerable Extravagancies and Miſchiefs it has-produc'd have been ſo notorions, that all Nations 
« who are not ſtupid, flaviſh,and brutiſh, have always abominated it, and made it their principal Care to find out Remedies 
© ayainſt it, by ſo deciding and ballancing the Powers of their Government, that one or a few might not be able to op- 
* preſs and —_ thoſe rhey * to preſerve and protect. This has always been as grateful to the beſt and wiſeſt o 
6 3 as neceſſary to the weakeſt and worſt. (Chap. III. Se&. X LIL )—— Meſes was a Man of as great Parts 4 
any in the World, and yet could not bear the weight of Government alone, and therefore G O D choſe out ſeveral 
* Perſons to caſe him of it. Power, as Theopom pus King of the Lacedemonians ſays very well, was fecurc when 
« ous bets 2 and leſs hated. Book II. likewiſe Mr. Titivs Obſ. in Pufen. DCI. Mr, Borkeyrar's firſt Note upon 
+ this Scct. p. 298, 299, | 
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Chap. VL 


bounded a Power entirely into the Hands of one 


Man, who can neither be infallible in his Un- 
derſtanding. nor inflexible in his Will; but ra- 
ther to preſcribe to him a certain Method of 
Governing: it having been firſt diſcover'd, that 
eſe fixt Rules and Forms of publick Bulineſs 

are agreeable to the Genius of the People, an 

the Conſtitution of the State, Nor is this Limi- 
tation of Power an Injury to thoſe Princes, who 
owe their Crown to the free Gift of the People. 
For if they thought it hard to receive an Autho- 
riry, which they could not exerciſe at their own 
Pleaſure, they were at Liberty to have refuſed 
it, But when they have once accepred of the 
Sovereignty under theſe Conditions, the ſolemn 
Oath by which they engage to obſerve the Con- 
dicions, utterly forbids them to uſe any Means, 


Jence, in order to ſubverting the Laws of the 
Kingdom, and rendring themſelves Abſolute, 
Becauſe, as Pliny (a) obſerves, No one 2 * more 
religiouſly to obſerve his Oath, than he who hath the 
greateſt Intereſt in not being forſworn (1). 

'Tis a very poor Argument which ſome make 
uſe of, when they tell us, that fince Princes are 
ordain d by God, and ſince He hath commanded 
them fully to diſcharge their Duty, which can- 
not be done without the Exerciſe of the Sovereign 
Power ; therefore we ought to ſuppoſe, that 
God, by the ſame AR, gives them ſuch a certain 
Meaſure of Authority ; of which as they ought 
not to ſuffer themſelves to be, in the leaſt, a- 
bridg'd ; ſo the People cannot, with any Juſtice, 
deſire to make an Encroachmeat upon it; nor, 
if chey did, could they be able to bind the 
Prince, by a Contract ſo prejudicial to his Right, 
and to the Truſt which he receiv'd from God. 
At the ſame rate, they ſay, a Wife might engage 
her Husband, by Covenant, to wink at her 
ftoln Amours: ſo as to anſwer the Poet's Cha- 
naer (2). 


— ——- Dottus ſpect are lacunar, 
Dofus & ad calices vigilanti ſtertere naſo. 


Who his taught Eyes up to the Ceiling throws, 
And ſleeps all over but his wakeful Noe. | 
Mr. Dryden. 


Or the Bargain might be mutual ; 


Ut faceres tu quod welles ; nec non ego poſſem 
Indulgere mibi (3): 


The Parties ſhould be pleas'd on either ſide; 
And both may for their private Needs provide. 
» Mr. Dryden, 


N But, as we have already evinced (4) the Ori- 
be ine of Sovereignty to be from God, ſo we take 
fo WI" for a certain Truth, that it was left to the 
Pleaſure, and Judgment of Men to chooſe what 
n I btticular Form of Government they thought 


1— 


whether of ſecret Contrivance, or of open Vio- 


525 
molt convenient: except where Civil Laws 
have been divinely inſtituted, by the extraordi- 
nary Interpolition and Appointment of Hea- 
ven. Twas a wiſe Saying of Melanihon (b, 
States and Kingdoms iff in their Frame, ſome ad 
mitting Liberty in one Degree, ſume in another. Hut 
God approves of all Forms of Government, which are 
agreeable to Nature, and to Reaſon. None will 
pretend, that when a Free People are about to 
eleta King, one Candidate can plead the Divine 
Deſignation more than another: or that there is 
any peculiar Form of Words eſtabliſh'd by 
GOD Himſelf, under which the Inveſtiture of 
Sovereignty muſt neceſſarily be made, 

Nor will the famous Deſcription of a King by 
Samuel Cc), do theſe Authors-any Service, which 
they expound as a general Right belonging to 
every Monarch; whilit others will have it to be 
a bare account of Matter of Fact, what ſome 
Kings will do, tho' none may juſtly do it. Gro- 
tius (d) takes the middle way between theſe con- 
trary Interpretations, and tells us, that the Pro- 
phets Words do neither expreſs a Matter of Right, 
nor yet a bare Fa#, ſuppoſed to be wrong and 
injurious ; but ſuch a Fact as carries in it the 
Force or Conſequence of a Right, tho' it hath not the 
Foundation; and this Forte or Conſequence is, that it 
obligeth the Subject to Non-reliſtance : In other 
words, that however the Prince may in ſuch 
Actions violate his Duty, yet the People have no 
more Licence to oppoſe his Proceedings, than if 
he did nothing but what was highly juſt and 
equal. And on this Account he obſerves it to 
be, that Samuel foretels the People, they ſhould 
cry to GOD under theſe Oppreflions ; intima- 
ting, that the Things were above Human Relief 
or Remedy. In fine, he ſays, ſuch Acts as theſe 
in Kings may be term'd Right, by the ſame way 
of Speech, as when the Civil Law Ce) affirms the 
Prætor jus reddere, to do Right, even when his 
Sentence is unjuſt. But the true Import of that 
place of Scripture may perhaps better appear, if 
we take this plain and eaſy Method of explaining 
it. The Jewiſh Nation had hitherto liv'd under 
a Democracy, but ſuch a one as often bore the 
Semblance of that kind of Government on which 
Ariſtotle beſtows the Title of Heroical. Their 
Judges, raisd up for the moſt part by Divine 
Impulſe, either deliverd them from their Op- 

reſſors by War, or adminiſter'd Juſtice in Peace: 

et, in ordinary Caſes, they had more Authority 
to perſwade, than Power to command : and no 
Taxes were allow'd them beyond the ſtanding 
Revenues, to encreaſe their Strength, or to a- 
dorn their Dignity (F). At length the People, 
grown weary of this Conſticution, deſird a King, 
after the manner of other Nations ; that is, one 
who ſhould ſhine with external Pomp and Gran- 
deur, and ſhould either keep a conſtant Body of 
regular Forces, or at leaſt ſhould train up the 
Subjects to Arms, that they might be ready to 
make Head againſt any ſudden Invaſion (g). 
When Matters ſtood thus in the People's Opi- 
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(1) See Sidney upon Government, C 3. S. 14. 
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nion, Samuel, to put them upon a ferious Delibe- 
ration, before the thing was paſt recovery, ſets 
out to them, in lively Colours, the Rights of 
ſuch a Sovereign, and the Inconveniencies which 
would attend the Government. 
a King, ſays he, who ſhould appear with State 
and Magnificence : why, to compals this End, 
he muſt be attended with a numerous Train of 
Guards (1); therefore, He will take your ſons and 
appoint them for himſelf, for his chariots, and to be 
his horſemen, and ſome ſhall run before his chariots, 
You would have a King, who ſhould be furniſh d 
wich a ſtanding Military Force: it will be neceſ- 
ſary, therefore, for him, to appoint captains over 
thouſands, and captains over fifties, out of your 
Sons, who might otherwiſe have been employ'd 
in the Improvement of your private Eſtates, 
Again, the Care of publick Affairs will not allow 
ſuch a King to undertake the Culture of his own 
Lands; therefore he will take your Sons 10 ear 
bis Ground, and to reap his Harveſts ; 2s likewiſe, to 
make his inſtruments of war, and inſtruments of his 
chariots. Belides, ſince his Court will be large 
and full, and ſince it will be beneath the Dignicy 
of his Wives, or Daughters to govern the Kit- 
chen, and to provide Suſtenance for ſo vaſt a 
Houſhold ; he will take your daughters to be confectio- 
naries, and to be cooks, and to be bakers. He will 
have Occaſion for a Multitude of Officers, to 
inſpe& and regulate the Affairs of War and Peace; 
and all theſe muſt have their fix d Salaries to re- 


ward their Service; for which purpoſe, he 2, 
take your fields and your vineyards, even the beſt of 


them, and give them to his Servants: and for the 
ſame uſe he will require the tenth of your Cartel. 
And, after all if need be, he will not ſtick ro 
take your ſervants, and your beaſts, and put them to 
his work. In a word, it You reſolve to have a 
King, You muſt maintain him like a King, and 
ſettle a large Revenue for his Support ; and 
ſhould You afterwards grow weary of the Bur- 
then, You cannot lay him aſide at Your plea- 
ſure; Your Election having given him ſuch a 
Right to the Crown, as may not be taken from 
him without his Conſent. 
the whole, that this Paſſage in the Scripture 
Hiſtory, doth by no means patronize ill Princes, 
nor doth contain any certain Meaſure and Stan- 
dard of Regal Power, there preſcribed by God in 


Mm 


Sect, 3, 4, 55 7. 


ſered Sacrifice, the Prieſts Servant came while the Fleſh 


3s to the Maxims of Reaſon, 
(a) Grotius on the = Kings XI. 17. 


Promiſe, and ſuch as ſhould be made at the Coronation, 


their abſolute Authorit , have ſometimes acknowledged that the 
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certainly therefore left to the Judgment of, MM confci: 
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confer the Sovereignty on Aa Prince in an abſo. ects Ol 
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G OD, or deſtructive of the proper End of C WW will inv 
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that he will protect the good, and puniſh ter Aniwer 
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It is plain then, on will not oppreſs the Subject, and the like. Nov WW to judge 
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dice the (2) Abſoluteneſs of a Sovereignty- Th: to draw 
King is, indeed, obliged by them to govern well; BW !efficier 
but they leave it to his Judgment and Plealur WM When tl 
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they thus tranſlate : This <vill be the Right ef the King, &c. but the Word TWN in the original Miſchpath, ofra pra 
i as Mr. Le Clerc obſerves, the manner of acting, the common Method Whether good or bad, quſt or unſü Expedié 
will be ſufficient to give one ſingle Inſtance of it, taken from the ſame Book of Samuel. Now the Sons of Eli wer bound 
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th was in ſeething, & ith a Fleſy- Hook of three Teeth in 1 Han! © OR 
And he ftruck it into the Pan, or Kettle, or Cauldron, or Pot; all that the Fleſh-hook brought up, the Prieft took for hire w privy 
1 Sam, Chap. 2. f. 12, 13, 14. Now the Prieſts had no right to do that; for only the Breaſt and the right Shoulder pot 
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(2) Thoſe Princes who have been the mo! Fi i) 77. 
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Chap. VI. 


,o chooſe and apply the Means in order to the 
obtaining this End. A particular Promiſe, which 
lvecities the manner and means of Governing, 
may be divided according to its difterent Force 
ind Effect. For ſometimes it only binds the 
Conſcience of the Prince ; ſometimes it makes 
his due Performance the Condition of his Sub- 
jects Obedience. The former is done, when the 
prince engageth, (for Inſtance, that he will 
confine the Offices and Places of Truſt co Men 
of ſuch Rank, or of ſuch Qualifications ; that he 
will inveſt no Perſon with Privileges and Im- 
munities, burthenſome or prejudicial to others; 
that he will ena no new Laws, impoſe no new 
Taxes or Tributes, imploy no Foreign Souldiers, 
and the like. But then we ſuppoſe the People 
io demand all this of the Prince, without conſti- 
titing any certain Council, to which he ſhall be 
bound to apply himſelf, in cafe the Neceſſities 
of the Commonwealth require a Digreſſion 
from ſuch Promiſes and Engagements ; which 
ae always to be underſtood with this tacit Ex- 
preflion, unleſs the Publick Safety (the Supreme 
Law,) command the contrary. Such a Council, we 
mean, as might proceed, not precariouſly, but 
by ics own proper Right, in determining theſe 
Affairs, and without the Conſent of which, the 
Subjects ſhould not, be obliged to obey the 
Prince's Orders, in Points of this nature. Now 
in ſuch a State as we have been here deſcribing, 
the Adminiſtration of the Government is bound- 
ed and confined by certain Laws; and the Prince, 
vho ſhall act otherwiſe, except in Caſes of Ne 
cellity, hath no doubt violated his Word and 
lith. And yet the Subjects are not impower'd 
to reject his Commands, or to reverſe his Pro- 
cedings upon this Pretence. For whilſt he de- 
Cares, chat the Safety of the People, or ſome 
txcraordinary Benefit to the Publick, is the Cauſe 
ind Motive of what he does, as indeed this Pre. 
ſumption always attends the Acts of Sovereign 
Princes ; the Subjects are cut off from all farther 
Aniwer or Plea : inaſmuch as they have no Au- 
thoricy ro take Cognizance of thoſe Matters, and 
to judge whether the Neceſſities of the Common- 
wealth require them or not. Whence tis eaſy 
to dra this Obſervation, That a People do not 
lufficiently guard and ſecure their Liberties, 
when they create a King only with a Limited So- 
rereignty, and yet do not appoint a Council, with- 
out the Approbation of which, thoſe Acts, ex- 
cepted in the Limited Grant, ſhall not be per- 
lorm'd : or unleſs they oblige the King to hold 
nn Afſembly, in which thoſe extraordinary Af- 
irs may be debated. For this is a much better 
Expedient, than if the King ſhould be only 
bound in theſe Caſes, to follow the Opinion of 
4 [maller Council: ſince it might ſo happen, that 
the private Intereſt of thoſe few Members, who 
cmpoled ſuch a Meeting, ſhould interfere with 
the publick Good ; whence they might be pre- 
Hild on by the Motive of particular Advantage, 


LO 


to with. hold their Conſent fromthe ſalutary Pro- 
poſals and Intentions of the Prince. 

But Monarchy is brought into much narrower 
Bounds, and under much ſtricter Ties, it, at che 
hrſt conferring of Sovereignty, it be expielly 
covenanted berween the People and the Prince, 
that the latter ſhall govern according to certain 
Fundamental Laws, and in all (uch Aftairs as are 
not left to his abſolute Diſpoſal, thall have re- 
courſe to a Council of the Commons, or ot the 
Nobles, and determine nothing without their 
Conſent : that in caſe he do otherwiſe, che Sub- 
jects ſhall not be obliged by any of thoſe illegal 
Commands. A People, who conſtitute a King 
over them in this manner, are ſuppoled to have 
promiſed him Obedience, not abſolutely and in 
all Points, but ſo far as his Government is agree- 
able to the Original Contract and the Funda- 
mental Laws: — which whatever Acts of 
his recede are thereby void, and loſe all Force 
of engaging the Subjects to a Compliance, Nor 
yet can ic be truly ſaid, that theſe Fundamental 
Laws render the Supreme Power lame and im- 
perfect. For all the Acts of Government may 
be exercis'd here, as well as in an abſolute King- 
dom : only, that whereas in the latter, the Prince 
proceeds by his own ſole Judgment, at leaſt as to 
the final Determination of things ; in the former 
there is a Council eſtabliſh'd, which doth, as it 
were, bear him Company in the adjuſting of 
Affairs; and on the Authority of ics Deciſions 
the Sovereignty depends; not as on the proper 
Source of Power, but as on a neceſſary Conditi- 
on. Neither are there in ſuch a State two Go- 
verning Wills; ſince whatever the Common Bo- 
dy acts, it acts by the il of the Prince: The 
Limitation of the original Grant only produ- 
cing this Effect, That (unleſs under luch a 
Condition) the Prince ſhall not incline his Will 
to ſome particular Deſigns, or that ſuch Acts 
of his Will ſhall have no Force or Vertue. No 
more can it be pretended, that the King in a 


Realm thus conſtituted, loſeth his Sovereign 


Power, or that the Council is Superiour to him. 
For theſe are very faulty Conſequences, The 
Prince cannot act in every thing according to 
* his own Pleaſure; therefore he hath not the 
supreme Authority: Lam not obliged. to obey 
him in all things; therefore I am his Supe- 
* rior, or at leaſt his Equal: I can't command 
a Subject in an Arbitrary manner; and there- 
fore he muſt have his Turn of peremptorily 
© commanding me who am his Prince. There 
is a great deal of Difference (1) between theſe 
ewo Propotitions, © I am bound to act with this 
* Perſon's Approbation, becanſe I have engaged 
© my ſelf to it by Covenant: and I am bound to 


+ © follow this Perſon's Will and Pleaſure, becauſe, 


* by virtue of his Sovereignty, he hath a Righc 
* of laying theſe Injunctions on me'. Supreme 
and Abſolute are by no means one and the lame 
Term. For the former only denies à Superior Or 


— 


) Vid. Grot. L. 1. c. 3.5.16, Numb. 1. where he explains this matter by the Example of a Father of a Family, who 


e has promis'd 


his Family any thing even relating to its Management, he is indi 


enſably obliged to keep his 


lde without ceaſing, upon that account, to be leſs the Head, or Sovereien if I may fay ſo, of that little Society. A 
band likewiſe does not loſe any thing of his Authority over his Wife, for having promis'd her ſome thing, which 
cannot lawfully diſpenſe with the performing. Mr. Barbeyrac's ſecond Note npon this Section, p. 302, 
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an Equal in the ſame Order: the latter farther im- 
ports a Power of exerciſing any kind of Right, ac- 
cording to one's own Judgment and Inclination. 
But what ſhall we ſay, if in the Original A- 
greement it was exprelly (a) (1) made a Con- 
dition, that if the Prince acted otherwiſe, he 
ſhould forfeit his Sovereignty. We have many 
inſtances of this Practice in Hiſtory. Diodorus 
Siculus (b) reports, that amongſt the Sabæans the 
King, though in all other reſpects Unaccounta- 
ble, yet if he ſet a Foot beyond his own Palace, 
was to be ſtoned by the People. And this, he 
ſays, was ordain'd by the Advice of an ancient 
Oracle. The People of Arragon heretofore, 
when the King had taken an Oath to preſerve 
their Privileges, engaged their Allegiance to 
him in this Form, We who have as much Power as 
You, make You our Sovereign Lord, upon Condition You 
keep imviolably our Laws and Rights, and not other- 
wiſe (c). Severus, when he entred upon his 
Reign, not only ſwore that no Senator ſhould be 
ever put to Death by his Orders ; but likewiſe 
publiſh'd a Decree to this Effect, That whatever 
Emperour ſhould take off one of the Senatorian Rank, 
he himſelf, his Children, and the Agents he made uſe 
of, with their Children, ſhould be declared Enemies of 
the Commonwealth (d). Though Julius Solon, who 
by the Emperor's Command wrote this Decree, 
in a little time after loſt his Life. To come then 
to a Reſolution of the Queſtion before us, tis 
plain, that no Abſolute Prince can receive his 


Authority under ſuch a Clauſe or Condition as 


we have now deſcrib'd. Yet nothing ſeems to 
hinder why a limited Government, and yet a 
true and proper Monarchy, may not be confer'd 
on a Perſon under the Terms of Reſtraint. For 
though we ſhould allow, That a Temporary Au- 
thority cannot rightly be term'd Supreme, yet we 
muſt not call that Authority Temporary, which 
depends on a Condition in the Power of the 
Prince to perform. Nor do we by this means 
ſubject the Prince to the Judgment of the Peo- 
ple, as if they were in a ſolemn manner to de- 
termine whether he hath broken his Engagement 
ornot. For, beſides that the Condition we ſpeak 
of uſually conſiſts of ſuch Matters as are clear 
and obvious to Senſe, and therefore not eaſily lia- 
ble to Doubt or Diſpute ; ſuch an Act of the 
People, whereby they take Notice of the Prince's 
Miſcarriage and Forteiture, doth not carry in ic 
the Semblance of a judicial Proceeding, for the 
taking Cognizance of a Subject's Offence : but 
is no more than a bare Declaration, by which 
the one Party obſerves and proteſts, that it's 
manifeſt Rights have been violated by the other 
Party: and ſuch a Declaration may be made by 
an Inferior (e). 
Grotius (2) ſpeaks ſomewhat obſcurely, when 
he obſerves that the Obligation, ariſing from 
the Promiſes of Kings, may reſtrain either the 
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Exerciſe of the Act, or direftly the wery Ping 
That an Act contrary to Promiſes of the forme 
kind is Unjuſt, and yet Valid; but an Act g 
pugnant to Engagements of the latter ſor, ; 
not only Unjuſt, but void and ineffectual. a, 
he had ſaid, fometimes a King promiſeth that he 
will uſe ſuch a part of his Sovereignty only in, 
certain manner: ſometimes he plainly abridgety 
himſelf of ſuch a part of his Power. Concer, 
ing which Diſtinction we may offer theſe ty 
Remarks: Firſt, that an Act committed againg 
Promiles of the former kind, may likewiſe be 
Void: for Inſtance, ſuppoſe a Prince hath en. 
gaged, that he will not levy new Taxes withoy 
conſulting the States of the Realm, we conceire 
that the Levies which he ſhall make in this A. 
bitrary manner are null and unbinding. Ang 
Secondly, that as to the latter part of the Diltin 
ion, what Grotius there ſuppoſeth, cannot by 
maim and diſmember the Sovereign Power, 
XI. But to give us a deeper Inſight into the 
Nature of Limited Monarchies, it will be uſefy 
to remark, that the Affairs which offer then. 
ſelves in the publick Adminiſtration, are chiely 
of two kinds. Some may be ſettled and regs 
lated before-hand ; becauſe, whenever they hap 
pen, they have the ſame conſtant Nature, 0. 
thers there are on which Judgment cannot tt 
given, whether or no they are expedient tothe 
publick Welfare, but at the very time when the) 
appear: becauſe the Circumſtances which aten 
them, are not to be foreſeen. Now a People 
who have ſettled themſelves in a Limited Mo 
narchy, may provide that in neither of these 
kinds of Affairs, any Prejudice ſhall ariſe to he 
Good and Safety of the Commonwealth, Ast0 
the former, by ordaining perpetual Laws, whict 
the King ſhall be bound to obſerve : and as t0 
the latter, by appointing a Council of Pen, 0 
of Commoners, who ſhall always be conſulted ol 
ſuch Emergencies. Thus a People who are fully 
ſatisfied of the Truth of the Religion they pro- 
feſs, and likewiſe of the Decency of their Extet 
nal Rites, and their Eccleſiaſtical Polity, MY 


oblige a Prince, when they inveſt him with i 


Government, to make no Alteration in the El 


bliſh'd Worſhip, by his own ſole Judgment and 
Authority. Again, no Man is ignorant bos 
much the Juſtice of a Nation ſuffers when Cui 
are determin'd, not according to written 4% 
but by the bare Sentence of the Prince, and \ 
what they term Equity: ſince in this way of an 
ceeding, Paſſion, or Ignorance muſt frequent 
get the Advantage over Reaſon (F). Io * 
which Inconvenience, a People may engagel 
Prince whom they create, that he ſhall eit ; 
obſerve the Laws already extant, or enact ne ö 
and reaſonable Statutes; and that according 
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theſe Conſtitutions, Juſtice ſhall be Cue 
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certain Colleges, or ſtanding Courts; no 
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(JF) Vid, Tacit, Annal. 13. C. 4 & 42. 


(e) Comp. Bœcler. 
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ept of very weighty Concern, or by way of 
daveal, veins allow'd to come before the King. 
Vet, as to this Point, Kings themſelves are often 
fond of referring invidious Cauſes to the Deci- 
fon of Others (4). And this Excuſe is often 
ſerviceable, in putting off the importunate Inter- 
ceflions of Great Perſons on the Behalf of Crimi- 
nals. Twas a brave Saying of the Emperor 
Andronicus Comnenius (b), That the Severity and Au- 
thority of the Laws ought to be of more Force than bis 
private Will and Inclination ; and, that 'twas fit the 


the Prince. No leſs obvious is it to remark, how 
eaſily Luxury or Ambition may ſquander away 
what hath been got by the Induſtry and Sweat 
of other Men. On this Score therefore, leaſt 
the Riches of the Subject ſhould ſerve only for 
Fuel to the Vices of the Sovereign, many Nati- 
ons have wiſely aſſign'd their Kings ſuch fixt 
Revenues as they thought ſufficient for his ordi- 
nary Expences on the Commonwealth; and left 
the railing of larger Sums, when there ſhould be 
Occaſion for them, to the Conſideration of a 
Council or Aſſembly. In like manner, ſince 
ſome Princes, out of too great a Fondneſs for 
Martial Glory, hazard themſelves and their 
Realms by engaging in unneceſlary Wars ; it 
was a prudent Caution in thoſe People, who, 
when they conferr'd the Sovereignty on their 
Kings, obliged them not to enter upon a War, 
at leaſt not on the offenſive ſide, without the 
Advice and Concurrence of ,a proper Council. 
We are told of the Inhabitants of the Iſland Bor- 
no (c), that they have ſuch a Natural Averſion 
to War, and to Martial Princes, that when they 
find their Monarch to be of a fiercer Diſpoſition, 
they oblige him to fight at the Head of his Army, 
where he may meet with the greateſt Danger. 
In theſe therefore, and in all Inſtances of Buſi- 
neſs, which a People find to be of publick Uſe 
and Benefit, they may provide for their own 
Security, by ſettled Conſtitutions and Decrees : 
leaſt if they ſhould leave the abſolute Diſpoſal 
of ſuch Affairs in the Hands of the Prince, 
#1 Common Intereſt might poſſibly ſometimes 
uffer. | 
From what hath been obſerv'd on this Head, 
it appears in what Senſe we ought to explain 
that Common Aſſertion of the Grecian Politici- 
ans, and others who follow them, when they 
tell us, That the Government of a State ought rather 
to be committed to Laws, than to Men. For the 
only rational Interpretation of ſuch a Maxim 
mult be this, that it is more expedient the Rulers 
of Commonwealths ſhould govern according to 


11— — 
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Sentence F the Judges ſhould over- rule the Opinion of 


the ſtanding Preſcripcions of the Law, than ac- 
cording to their own private and unconfined 
Pleaſure. For, otherwiſe bare Laws are no fit- 
ter to govern a State, than the bare Needle to 
govern a Ship, without the Aſſiſtance and Dire- 
ction of a Pilot. 

Many Examples and many Methods we find in 
Hiſtory, how the Regal Power hath been limited 
and reſtrain'd (4) (1). But perhaps no Relation 
is ſo extraordinary as that which Soi, (e) gives 
us of the People of the Iſlands Hebrides in Scot- 
land: Their King, lays he, hath nothing of bis own ; 
all Poſſeſſions lie in Common: He is tied to Equity by 
eſtabliſh d Laws. And le. ft Covetouſneſs ſhould tempt 
him from Truth and Right, he is taught Pay by the 
Diſcipline of Poverty; hawing no fixt Revenues nor 
private Eſtate, but owing his Maintenance to the Pub- 
lick Stock, He is allowed no Wife, but makes free with 
any of bis Subje&'s Beds as he thinks convenient. And 
thus be hath no Hopes of a Family and Children, to en- 
gage and to enſnare bim. Apollonius Rhodius (F) tells 
us a lamentable Story of the Kings of the Moſty- 
næci, that if at any time they pronounced an un- 
juſt Sentence, they were immediately ſhut up in 
a Tower, and there ſtarvd to Death. 

XII. But whereas, as hath been already ſhown, 
Princes, in a Limited Monarchy, are for the 
moſt part obliged, in ſuch Affairs as the People 
thought fit not to leave to their abſolute Diſpoſal, 
to apply themſelves to a Council, either of all 
the Subjects in general, or of Deputies, repre- 
ſenting the particular Claſſes and Orders; it is 
farther to be obſerved, that the Power of ſuch 
Councils is not in all places alike. For there arc 
Realms, where the King, being in other reſpects 
Abſolute, appoints a Council or Senate, the 
Approbation of which he makes eſſential to the 
Validity of his Decrees (g) (2). Now a Senate 
of this kind is, as to its Authority, no more than 
a Board of Counſellors; and when it proceeds to 
take the Royal Edicts under Examination and 
Cenſure, and to reje& ſuch as ſeem leſs expedi- 
ent to the Commonwealth, it does this, noc by 
its own proper Right, but by a power delegated 
from the Prince; who makes this prudent Provi- 
ſion, that nothing may be enacted prejudicial to 
the Publick, either chrough his own Inadvercen- 
cy, or through the Inſtigation of Flatterers. Plu- 
tarch (Y) reports it as A Law of the Egyptian 
Kings, which they conſtantly obſerved, to 
© bind the Judges by Oath, that they ſhould not 
© obey the Prince himſelf, if he deſired them 
© to paſs an unjuſt Sentence. And on the ſame 
Occaſion he tells us, that Antigonus the Third 
gave Notice to the States, That in caſe he 


—— 


A ſe Tantalides odium invidiamque removit ; 
Argolicoſque duces mediis conſidere caſt1is 
uſſit, S arbitrium litis trajectt in omnes., 


(b) Nicetas Acominat. I. 1. De Imper Andronic, 


(c 
wh 1 _Dioder, Sic. I. 1. c. 71, Add. Plin. Nat, Hiſt. 


_ but a ſingle Day at once. 
Is than the Places juſt mention'd, (e) Cap. 35. 
4 B. 183. 3 of China, Deſcript, Sin. C. 1. 


2 


(a) Ovid. Metam. (I. 12. v. 626, &c. ) makes Agamemnon ule this wiſe ConduGt in diſpoſing of Achilles's Arms: 


The King throws off the Odium, and denies 
To fit Gf. Judge upon ſo vaſt a Prize: 

But cites a Council of the Martial Peers, 

And to the General Vote the mighty Cauſe refers. 


) ” nc. Lopez de Gomara Hift. Ind. Occidental. e. 95; (4) How the Power of the Feyptian Kings was con- 
* 


22. in fin. & Solin, C. 66, Philaſtratus (Vit. Apollon. 


3. c. 10.) reports, that the ancient Conſtitutions of the wiſe Indians, permitted the King to ſtay amongft 
(1) Grotius, B. 1. c. 3. ſ. 16. Numb. 3. is more worthy to be conſulted upon 


g) See what Newboſ 
()) Apophtheg. p- 


* ſhould, 


(F) Argonaut. I. 3. 
2) See Grot. B. 1. c. 3. f. 18. 
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© ſhould, by any Letter to them, command any 
thing contrary to the Laws, they ſhould not 
© perform ſuch an Injunction, but ſhould take 
© ir for granted that he had forgot himſelf (a). 
By this means too, Princes often get rid of bold 
Petitioners, whilſt in appearance they grant the 
Requeſt, but at the ſame time know, that the 
Senate will cancel and reverſe it (%. 9 
Yet, under this Conſtitution, if at any time 
the Prince poſitively inſiſts in having his Will 
take place, and doth not on the Reaſons, urged 
by the Senate, to be of ſtrength enough to per- 
{wade the contrary ; the Senate cannot proceed 
farther in oppoſing the Prince's Power. For it 
is not ſuppoſed, that he, in appointing ſuch a 
Council, intended to give up irrevocably his 
abſolute Right of governing, and of his own ac- 
cord to make his Subjects Obedience. only con- 
ditional, when he might have claim'd it without 
any ſuch Terms of Reſtraint, The Senate 
therefore, in this Caſe, hath its Authority only 
by Commiſſion from the Prince, who may con- 
ſequently put a Stop to it, when he thinks fit: 
tho' indeed he ought not to think fit, unleſs on 
very extraordinary Occaſions, But thus much 
may be done on the People's fide ; when one 
King hath, by his own free Act, conſtituted ſuch 
a Senate, they may oblige his Succeſſors, (by 
an Oath, at their Admiſſion to the Government,) 
not to diſſolve it. 3 
A Senate thus form'd, and eſpecially if it b 
left in the King's Power to ſupprels it, doth not 
hinder the 8 being Abſolute. . For when 
we apply this Denomination to a Prince, we do 
not KL Ling that he acts whatever he pleaſeth, 
according as he is led by the Blindneſs of Luſt, 
or the Raſhneſs and Inadvertency of Paſſion; 
but only that he determines, by his own final 
Judgment, all Matters belonging to the Com- 
monwealth; which is very far from being incon- 
fiſtent with a Neceſſity of hearing good Rea- 
ſon and ſound Advice. Hence, altho' the Coun- 
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ſel, which ſuch a Senate offers the Prince, 4g, 
not oblige him by its own Force, or' by any k, 
thority inherent in it ſeltf, yer, it afford; the 
Ground and Occation of an Obligaticy, by re 
preſenting to the Prince afrer what manner he 
may truly diſcharge his Duty, in the Bufineſ; 0 
preſent under Debate (c). For fo a Pbyficing 
cannot be ſaid to oblige a Patient by his Own 
Power and Authority; yer when he ſhews hin 
what will conduce to his Health, the Patient j 
bound to follow his Preſcriptions by the Lau g 
Nature, which enjoins every one to take care 
his own Health and Safety. The fame muſt b. 
ſaid of the Aſſemblies of the Eſtates in a Realm. 
which ſerve only for a larger Council of th 
Prince, by means of which the Complaints 9 
the People, which are often neglected or fy. 
preſs'd in private Councils, may be brovght n. 
the Prince's Ear ; who hath the Liberty of taking 
what Method he pleaſeth for their Redreſs (4, 
It is well obſerv'd by Mr. Hobbes (e), that unleß 
we would rob the King of his Sovereignty, 2d 
make a State with two Heads, ſuch an Ailembly 
cannot undertake more Buſineſs than the King 
hach propounded to them: Since the People cams 
chooſe their Deputies to other Intent, than is, in th 
Writing directed to them from the Sovereign, eres 
For the ſame Reaſon, when the Sovereign ſal 
declare, that nothing more at preſent remains u 
be propounded to their Debate, the Body is dil 
ſolv'd. Yet they are allow'd, of their own 2 


cord, to inform the King of ſome Matters in the 


way of Addreſs and Petition. 

But the Sovereignty may then properly be 
term'd Limited, when the People at firſt conferrd 
it on the Prince, under this Condition, that be- 
fore he proceeded to the Exerciſe of certain 
Acts, he ſhould conſult the Aﬀembly of the E. 
ſtates, and that without their Conſent his De- 
crees ſhould be of no Force, Yet ſtill weought 
to leave it in the King's Power, to call this Al- 
ſembly, and to diſſolve it C1): as likewiſe 0 


— 


( a) Vid. C. L. 1. f. 19.1. 1. De Precib. Imperat. offerend. 


(b) Vid. L. 10. t. 12. I. 1. C. De Petit. Bonor. ſalla 


Bodin. de Republ. I. 3. c. 4. p. 455. Gramond. Hift. Gall. J. 5. p. 277. Sc. Joh. Labardæ, Hiſt. Gall. J. 3. P. 132, 135 be. 


Pariſ. 163 


(c) Add 1 Kings XII. 7, 8. Martinius in his Hiſtory of China (1. 5. c. 37. p. 122.) relates, that the better fort of 


Princes amongſt that People, made it a Cuſtom, when _F 


Goodneſs, of ſhunning Vice, or of purſuing Vertue, or © 
Advice with bended Knee, Add l. 6. c. 1, p. 20. 


(1) Tis worth the while to explain that Point a little. Let us hear Mr. Sidney upon it : The Power of callin 


were admoniſh'd by Perſons celebrated for Wiſdom and 


any Affair relating to the Publick Welfare, to receive the 
(4) See Grot. I. 1. c. 3.1. 10. (e) Leviathan, c. 25 
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* diffolving Parliaments, is not ſimply in Kings. They may call Parliaments, if there be occaſion, at times when ide 
© Law does not exact it. They are placed as Sentinels, and ought diligently to obſerve the Motions of the Enemy» 
© and give notice of his Approach : Bur if the Sentinel falls aſleep, neglets his Duty, or maliciouſly endeavours to de- 
tray the City; thoſe who are concern'd may make uſe of all other means to know their Danger, and to reſerve then. 
ſelves. —— The Conſuls, or other Chief Magiſtrates in Rome had certainly a right of afſemblin and diſmi 15 
the Senate: But when Hannibal was at the Gates, or any other eminent danger threatned them wit Deſtruction ; " 
that Magiſtrate had been drunk, mad, or gain'd by the Enemy, no wiſe Man can think that Formalitics were b 
have been obſery'd. In ſuch Caſes every Man is a Magiſtrate ; and he who beſt knows the danger, and the means 0 
preventing it, has a right of calling the Senate or People to an Aſſembly. The People was and certainly uk: 
to follow him, as they did Brutus and Valerins againſt Tarquin, or Horatius and Valerins againſt the Decemvirt q 
whoever ſhould do otherwiſe, might for Sortiſhneſs be compar'd to the Courtiers of the two laſt Kings of Tm 
The firſt of theſe by name Philip the Third, being indiſpos'd in cold Weather, a Braziero of Coals was brought wrt 
his Chamber, and plac'd ſo near to him, that he was cruelly ſcorch'd. A Nobleman then preſent ſaid to one * 
{food by him, he King burns; the other anſwer'd it was true, but the Page whoſe Office it was to bring and gies 
the Braziero was not there; and before he could be found, His Majeſty's Legs and Face were fo burnt, that it ew 
an Eryſipilas of which he died. Philip the Fourth eſcap'd no better, Who being ſurpriz'd as he was a Hunting by 115 


* 


found who carried his own, that he took a Cold, which caſt him into a dangerous Fever. If Kings like ue, 4s 
* ſequences of ſach a Regnlarity, they may cauſe it to'be obſerv'd in their own Families; but Nations looking "7 
* firſt place to their own Safery, would be guilty of rhe moſt extreme Stupidity, if they ſhauld ſuffer themſel ves to 
ruin'd for adhering to ſuch Ceremonies— The Law for annual Parliaments expreſly declares it not to 


King's Power as tothe point of their meeting, nor conſequently their continuance : For they meet to nô P 
2 , 


ur pole, N 


7 rope 


Storm of Hail and Rain, and no Man prefuming to lend the King a Cloak, he was ſo wet before the Otncer = 1 


be m . 
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ropoſe the Matters which are to be debated in 
it; unleſs we would give him the Name only 
and Shadow of a King, or would throw the 
Commonwealth into an irregular Shape. And 
altho' it be granted, that the Eftates aſſembled 
may, of their own accord, lay before the King 
Contiderations relating to the publick Safety, 

et the Decrees which they form on fuch heads, 
ſhall derive their Force from the Royal Aſſent 
and Ratification. The Difference between ſuch 
a Body of Repreſentatives, and Counſellors pro- 
perly ſo call'd, is this, that although, in their 
Applications to the Sovereign, they both act in 
the ſame manner by Reaſons and Advice ; yet 
the Sovereign may reject the Reaſons of the 
utter, but not of the former. Nor ought the 
Prince to think it hard, if the Eſtates do ſome- 
times deny their Concurrence to what he offers. 
For he bath engaged himfelf by his Promiſe, to 
have always an Eye and Regard to the common 
Welfare, which in all Probability, muſt be bet- 
ter underſtood, and more ſurely conſulted by a 
Number of ſelect Judges, than by a ſingle Man. 
The Prince, therefore, in caſe his Eftates ſhould 
thus happen to diſſent from his Opinion, muſt 
attribute the Misfortune to his own Inadvertency 


or Paſſions, or to the ill Fate of the Kingdom. 


'Tis an idle Fear which poſſeſſeth ſome Men, 
that by this means we ſhall put it in the Power 
of the Eſtates to preſerve, or todeſtroy the Com- 
monwealth, as they think fit. For tis ridiculous 
to ſuppoſe ſo much Imprudence, either in the 
King, as that he ſhall be unable to repreſent to 
the Aſſembly the real Neceſſities of the King- 
dom; or in the Aſſembly, as that, when they 
ſee the Buſineſs thus clearly laid before them, 
they ſhall obſtinately betray their own Security. 
But this. is certain, ſince the Perſon who firſt 
inveſted the Prince with a Limited Sovere gnty, 
cannot be preſumed ro have been deſirous, ei- 
ther of overturning and deſtroying the Govern- 
ment, or of hindring, by their Acts and Cove- 
nants, the true End of Civil Communities from 
being obtain'd ; it may hence be gather'd, that 
theſe original Covenants and Agreements are 
always ſo to be interpreted, as that they may 
conſiſt with the publick Safety, and on no ac- 
count contradict and oppoſe it: And, conſe- 
quently, that the Perſons thus Covenanting, 
muſt be ſuppoſed to have done all, with this 
Reſerve in their Mind, that the Terms and Con- 
ditions, which they now ſettled, ſhould not, in 
the leaſt, prejudice the General Intereſt or Secu- 
rity, or cauſe a Convulſion or a Diſſolution in 
the Commonwealth. If then, ſuch a Caſe ſhould 
happen, that the Covenants firſt entred upon by 
the People, ſhould afterwards, in any Inſtance, 
appear prejudicial or deſtructive to the publick 
Welfare, it will be convenient, if the Matters 
ſhall admit of Delay, to propoſe them in an Aſ- 
ſembly of Eſtates. When this cannot well be 
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done, the King hath it in his own Power to 
correct, by Wiſdom and Art, thoſe dangerous 
Eſtabliſhments. And the ſame Rule will hold, 
with regard to the ſtanding Laws ; which are 
now and then enjoin'd Silence, by the Supreme 
Law, the Safety of the People. Thus Age/#/aus 
commanded the Laws to Sleep one Day ; that choſe 
who had fled in the Battle of Leuctra, might have 
Leave to return, without the uſual Penalty and 
Diſgrace. In the ſame manner, the ordinar 
Courſe of Judicial Proceedings is often hindred, 
either by the Neceſſity of the Times, or by the 
Condition of the Parties offending ; who per- 
haps, were they to be formally Arraign'd, mult 
firſt bs vanquiſh'd as Enemies, before they can 
be Try'd as Criminals. Therefore Mr. Hobbes's 
Poſition will not ſtand, without ſome Grains of 
Allowance, when he aſlerts (a), That the Evil 
inſticted by Publick Condemnation, is not to be ſtyl'd 
7 the Name of Puniſhment, but of an Hoſtile itt. He 
peaks Truth, in caſe there was no precedent 
Crime : but when the Offence is evidently 
proved, the Evil inflicted will be truly and pro- 
perly a Puniſhment, tho' the preſent poſture of 
Affairs hinder the Offender from being Con- 
demn'd in the Common Method of Juſtice. 
XIII. But Mr. Hobbes ſeems inclin'd to allow 
no Diſtinction between Supreme and Abſolute 
Power; or rather to make all Power Abſolute, 
that is, Supreme. To whoſe Notions this gene- 
ral Remark may be applied, that what he fo 
crudely delivers, ſhould be limited wich this 
Condition, So far as the End of Civil Government 
will admit: As, for Inſtance, when he ſays, that 
He, to whom the Right of Puniſhing belongs in a Com- 
monwealth may juſtly compel all Men to all things that 
he pleaſeth (b), And indeed he himſelf inſerts 
this Reſtriction ; for he tells us, that by all things, 
he means, all things that are neceſſary to the Common 
Peace and Security (c). And lo again, he oblerves, 
that There is connected with the Right of the Sovereign, 
fo much Obedience in the Subject, as the Government 
of a State neceſſarily requires. By the lame Rule 
therefore, when he afhrms (d), that He, who hath 
in ſuch a manner ſubjetted bis Will to the Will of a 
Prince, as that the Prince may, without Reſtroint, do 
what he liſts ; make Laws, judge Cauſes, mflict Uu- 
niſhment, uſe the Strength and Riches of the Heople at 
his Pleaſure, and all this by Right ; hath certainly 
granted the higheſt Power of Sovereignty that can be 
given: we are to conſider, with what Purpoſe 
and Intention Men firſt applied their Minds to 
the conſtituting of Civil States: And then we 


ſhall ſuppoſe no Perfon to have voluntarily 


transferr'd on the Prince any farther Degree of 

Power, than appears conducive to that End, in 
the Judgment of any Wiſe Man : tho' to deter- 
mine what is thus conducive according to parti- 
cular Circumſtances and Occations, doth not 
belong to thoſe who transfer their Right, bur to 
Him, on whom it is transferr'd. The Sovereign 
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ꝛy muſt not continue till it be done: 
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" Selt. 38. See the reſt of the Chapter. 
(a) Leviath, c. 28. 
6. 13. S 


(6) De Cive, Co 6. J. 6, 
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. pf may not continue to do the Work for which they meet; and it were abſurd to 4 them a Power of me ting, 
For as Grotius ſays, £47 dat finem, dat me 

* reaſon why Parliaments do meet, is to promote the publick Good ; : 

he not therefore to be diſmiſs d, till it be accompliſh'd. Mr. Sdney's Diſcourſe upon Governmeut, Chap, 3, 
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therefore hath a Right of compelling the Subjects 
to all ſuch things as he judgeth to be of any 
Conſequence to the publick Good. But to con- 
ſtrain them to that which is inconſiſtent with the 
Safery of the Commonwealth, or with the Laws 
of Nature, is what he ought not to entertain, 
even in Thought and Inclination. And if he 
ſhould engage in any ſuch Attempt, no duube 
he tranſgreſſeth the proper Bounds of his Autho- 
rity. 
Ic may not be amiſs, if we here examine the 
Arguments alledg'd by the ſame Author (9 by 
which he endeavours to make out, that it would 
be a vain Deſign to introduce a Limited Sove- 
reignty. For, in this Caſe, ſays he, The Aſſem- 
© bly, which preſcribed Laws to the future Prince, 
© had certainly an Abſolute Power, at leaſt actu- 
© ally or virtually. If then, the Aſſembly conti- 


' © nues; or, proroguing it ſelf from tine to time, 


© meets again at a fixt Day and at a certain 
place; this Abſolute Power remains ever as it 
* was firſt ſeated ; and ſo the Prince will not 
© have the Supreme Authority, but will be a bare 
© Magiſtrate. (And thus much we grant, if the 
Aſſembly thus meets by its own Right, and hath 
the Power of determining all kinds of publick 
Buſineſs, and of calling the King himſelf to an 
account.) But if the Aſlembly diſſolves it ſelf, 
© unleſs the State be diſſolv'd with it, there muſt 
be left ſomewhere a Power of puniſhing thoſe 
© who tranſgreſs the Law; which cannot be done 
© without Abſolute Authority: This Clauſe we deny, 
as utterly falſe ; and we have no better Opinion 
of the Reaſon, on which he builds it: A Prince 
© (favs he) who hath ſo much Strength granted 
© him in a rightful manner, as to enable him to 
© puniſhany Subject whatſoever ; enjoys the great- 
© eſt Power that a People can give. For the Weak- 
neſs of this Argument will eaſily be diſcover'd 
by any one, who reflects on the Delign of Civil 
Eſtabliſhments, and conſiders, that by ſubmit- 
ting their Will, and their Strength, Men do not 
turn themſelves into meer Engines, to move no 
otherwiſe than as they are drawn ; but that they 
only grant to Another the Uſe of their Powers 
under a Condition ; ſo as that they themſelves 
are to judge whether this Condition be made 
good, and if it be not, are at Liberty to retract 
what they gave. Alike abſurd 1s it to pretend, 
that there is not more Security againſt the Abufe 
of Power in a Limited, than in an Abſolute, Go- 
vernment (1). He who hath Strength enough 
to defend his People, (as all Wiſe Subjects mult 
allow their Prince) hath not always Strength 
enough to Oppreſs or to Deſtroy them. The 
Commands of a General may work with good 
Force upon his Soldiers, when he orders them 
vigorouſly to attack the Enemy: and yet they 
would be found very infigniticant, ſhould he 


Book VII, (Ch: 
bid them turn their Swords againſt each .._ — 
On the whole he is a oder fed, other, LG 
intruſted with an Abſolute Sovereign . ood 
ſome Inſtances waves his own particular Ad Y Pic 
tage, when he finds the Subjects are g an E: 
brought to a Compliance, without endan A. Axion 
the publick Welfare. But they are 88 lame 1 
prudent People, who well knowing wh; g ** mult 
would be inexpedient to their Tonttitutie ( erci 
have, by means of Fundamental Laws we delegat 
out of the Power of Princes to conſtrain n Won w 
in thoſe Inſtances. IP TY Grotius 

XIV. Laſtiy, It is incident to the Suprem Tempe 
Power, that it may be enjoy d, either full of King 
under more or leſs Degrees of Diminution 4 are app 
this chiefly belongs to Monarchical Governmer ſubject | 
For ſome Kings poſſeſs their Realm in the — fore thy 
of Patrimony, others in the way of Uſe ont? exercil 
not of Property; and this is either for the Tak own N 
of their own Life, or with the Power of tran, No mo 
mitting it to their Poſterity under certain (4) Nd 
Conditions: and others are commiſlion'd to hu HAnd t 
their Sovereignty only for ſuch a fix'd periods iſtor; 
Time, which being once elapſed, their Powe end eac 
paſſeth away with ir, and they] return to the Nommit 
Condition of private Men. Indeed Mr. Hin f Mo: 
(e) will have thoſe Monarchs likewiſe to be Mpleas'd. 
call'd Temporary, who receive their Power ſot ould no. 
life, and affirms them to be properly no Mo. rd to 
narchs, but only the Miniſters (d) of the peo Mp0 we 
ple. But it is contrary to the Common Cuſton here th, 
of Speech to call him a Temporary Prince, who Met he 1 
doth not lay down his Dignity, but with hi lt is 
Life : this Term being properly applied to thoſe, Mer e 
whoſe Authority expires at ſuch a certain and ates a 
definite point of Time, not by Chance, but by In 
Right. | light, 

XV. But Learned Men are not agreed to 2. iP *<tor: 
knowledge any ſuch Thing, as a Temporary eint ot 
Monarch. Grotius (e) will have the Ditator, ich at 
amongſt the Romans, whoſe Power laſted but x AR" haps 
Months, to have been truly a Monarch: Bec: er. 
(lays he) whilſt this Period Iafted, be exercitd all th eh Re 
Acts of the Supreme Authority, with the ſame Right, Vecree « 
as thoſe who are moſt juſtly and properly Soveregh $0, the 
Princes; neither could his A&s be reversd by a+ WR. it 
ther Power, But we underſtand the Nature of Miu les, t 
Things by their Operations, and conſequently that i," [pac 
Powers, which produce the ſame Effes, ought to f. o ceale 
under the ſame Name. Tho' the continuance 0 1 ber Proc 
Thing doth not change the nature of it (2) ben th 
yet there is no doubt to be made, but that a oved, i 
Temporary Command is in Dignity much in- ama S 
ferior to one Perpetual ; ſince Men are wont to Ce ls © 
reſpe& thoſe with a much more ſolid Venen. Ic. a pe 
tion, whom they apprehend to be incapable 0 web 

i 


returning to a private Condition, than thoſe 
whom, in a little time, they are again like to; 
ſee on the ſame Level with themſelves. But 3 

e At 


* 


— 


Ca) De Cive, «. 6. J 17, 


(1) V. Hobbes, c. 6, / 13. ibid. Annotat, not excepting the Clauſe, by which it is ſti Prince ſhall 
be of ſuch a Religion. See Mr. Hertias's Diſſertation prof eo erritoriali; 12 190 0, the ſeco 
Tome of his Commentationes & Opuſcula, &. SeQ. 13. p. 217, &c. as alſo La Reponſe aux nf | 
by Mr. Bayle, Tom. 67 8 2 Mr. 8 Note A this Section, p. 308. (a) De Cie, ubi ſufiis 
9. 1. 11. c „I. . 1 

excellent Diſſertation, entituled Furiſprudentiæ Hiſtoricæ 3 among his Selecta F. Natur.) Provided that the Nat 
of a thing has jo cloſe a Connexion with the Continuance, that the change of the one neceſſarily takes away the other. 

45. See his 43d Settion to the 48th. Mr. Barbeyrac's firſt Note upon this Section, p. 308, 


c. J. ſ. 16. 


ions d'un prouincia 


(2) That is true, (ſays Mr Buddeus, in us 


indeed, 1.1 
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indeed, Bodinus (a) before Grotius, and many 
00d Authors ſince him, have. ſhown, that the 
Dictator was by no means a Monarch, but only 
an Extraordinary Magiſtrate. Nor doth that 
axiom ſtand on very ſure Ground, Tbeſe are the 
{ame Powers which produce the ſame Effects: for it 
mutt be farther conſider d, whether the Perſon 
-xerciſeth this Power as properly hi own, Or as 
{:)egated to him by Others, to uſe in their ſtead. 
On which account, it is a Miftake likewiſe in 
Grotius (I), to rank thoſe Perſons in the Claſs of 
Temporary Monarchs, Who, during the Minority 
of Kings, or in the time of their Captivity, or Lunacy, 
are appointed Protectors: in as much as they are neither 
[ubject to the People, nor is their Power revocable, be- 
tre the time fd by Law : For theſe Governors 
exerciſe the Supreme Authority, not in their 
own Name, but in Another's ; and therefore can 
no more be term'd Monarchs, than we call a 
Guardian the Proprietor of the Goods of his Ward. 
And then no Man who is vers'd in the Roman 
Hiſtory, will allow that the Dictator had all, 
ind each preciſe part (1) of the Sovereignty ſo 
committed to him together, as that during the 
tix Months Space. he might exerciſe it as he 
pleas'd. And as for what is urged, that His As 
ould not be revers'd by any other Power; it is not ab- 
urd to ſuppoſe a Magiſtrate ſo Commiſſion'd and 
Impower'd, that, at leaſt, in ſome certain Affairs, 
here (hall lie no Appeal from his Sentence; and 
et he ſhall be no more than a Magiſtrate (). 

lt is worth obſerving on this Head, that the 
Power of the Dictators, and of all other Magi- 
rates appointed for a certain time, doth at that 
ery Inſtant expire, and the Perſons do, by 
light, return to a private Station: And that 
erefore, whatever they do, after this preciſe 
oint of Time, is look d on as a private Act, to 
hich any Man may refuſe Obedience (2); tho”, 
erhaps they till bear the External Enſigus of 
Power. Hence to abrogate the Command of 
ach Repreſentatives, there is no need of a new 
decree of the People; but, if they refuſe to re- 
zn, the old Decree is ſufficient to be immediate- 
put in Execution againſt them. For thoſe 


a fights, the Validity of which depends on a cer- 
* ain ſpace of time as on a neceſſary Condition, 
„ Wo ceaſe with the elapſed Time, without far- 
1 her Proceſs: But in Controverſies about Rights, 
1) ea the Quality of certain Actions is to be 

' W'oved, chere is need of long Debate, and of a 


ormal Sentence. The reaſon of which Diffe- 
ence is this; there can be no Diſpute whether 
uch a point of Time is paſs'd ; but whether an 


$4 tion was good or bad, may be argued with 
noſe obability on both ſides (d). 
toi — ETAL 


But it is by many Men thought impoſſible to 
give an Inſtance of Temporary Sovereignry, if 
we ſpeak of ſuch Power as is properly Supreme; 
and not donferr'd by Deputation. For what we 
read of Auguſt us (e), that he would ſuffer his 
Empire to be granted him only for ten Years, 
and upon the expiring of that Term, renewed it 
again for ten Years more; was a meer Jeſt and 
a popular Cheat. Nabarzans, in Q. Curtias (J), 
hid the vileſt Treachery under the fame ſpecious 
Propoſal : Put Your Government (lays he to Darius) 
into the Hands of Another, who ſhall bear the Name of 
a King, till ſuch a time ar he ſhall have driven the 
Enemy out of Aſia; and when bis Victory hath ſecured 
the Kingdom, let him reſtore it to its proper Maſter: 
Let Beilus enjoy the Sovereign Command, during thir 
Juncture; and when things are ſettled, let him deliver 
to You, the lawful Prince, that Power wh.ch he receiv d 
only in Truſt (g. In Nicephorus (hb) we find Mi- 
chael Palæologas obliged by Oath to adminiſter the 
Government, till the lawful Heir and Succeſſor 
ſhould be grown up, and then to relign freely to 
him the Throne and all the Enſigns of Majeſty. 
Tho' indeed his Oath was never kept. As for 
the Compact between Eteocles and Polynices, that 
they ſhould reign each a Year by Turns, this 
Inſtance may eaſily be anſwered, by ſaying, that 
ic was contrived only as an Expedient to kee 
the Kingdom undivided ; each Brother thus poſs 
—_— the entire Command; tho' in an alternate 
Courſe (1). | 5 

XVI. As for that way of poſſeſſing Kingdoms, 
by which they are ſaid to be in the Patrim ny of 
the Prince, we are firſt of all to obſerve, that a 
Man's Patrimony is not ſtrictly ſpeaking ſo much 
what he derives by Inheritance from his Parents, 
as what he enjoys with full Property or Do- 
minion, by whatever Means it came into his 
Hands. Hence, as Property is chiefly applied to 
Things ; ſo they too are eſpecially term'd Parr;- 
monial ; in as much as they have no inherenc 
Right, which might hinder the Poſſeſſor, either 
from _— or from abuſing them ar his 
Pleaſure. Afterwards Slaves came to be added 
to the Things or Goods, which compoſed the 
Patrimony of their Lords; who challeng'd ſo 
abſolute a Right and Title over them, as to make 
the Servant not at all concern'd in his own Safet 
or Deſtruction, affirming the one and the other 
to be entirely the Maſter's Advantage and the 
Maſter's Loſs. And within theſe Bounds did the 
Fathers of Families confine Patrimonies in the 
early Times. For as tothe Right of governing 
their Wives and Children, tho' this indeed be- 
long'd to them, and to them alone; yet in as 
much as theſe near Relations were Perfons con- 


(a) De Republ. JI. 1. c. 8. (b) Ibid. 


"care non ſinimus. Cod. Lib. VII. Tit. XLII. de- 


33. . XXII. c. 2 Max. J. 2. c. 7. J 8. in fin. 


Se Bi ©) 7a. Livy, I. III. c. 38, &c. | (e) Dio. J. 53, 
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(1) See Roſin. Antig. Rom. I. 7. c. 17. +: (c) Such were hereto- 
e among the Romans, the Prefe#i prætorio; upon which ſee a Reſcript of Conftantine : A præſectis autem pretorio 


Appellat. & Conjult.- XIX. fee al ſo Tet. XLII. e Sententils 
efef, Prætor. & Digeſt. Lib. IV. Tit. IV. de Minoribus, Leg. XVII, XVIII. The Biſho 

le 32 of the Indulgence of Princes to ſatisfie their own Ambition, obtain'd that Privilege of the Em- 
tors Arca 1s, Honorius, and Theodoſtus, with reſpe& to the Cauſes that were determin'd by them. Epiſcopale judicium 
lum fit in omnibus, qui ſe audiri 4 ſacerdotibus . ; eamque illorum adbibendam eſſe reverentiam jubemus, quam 
- deferre neceſſe eff poteſtatibus, à quibus non licet provocare. Cod. Lib I. Tit. IV. de Epiſcopali Audientla, &e. Leg. 
ſee Geneſ. . 42, 44. Mr. Barbeyrac's third Note upon this Section, p. 308. Add. Livy, I. VL. c. 38.1. VIII. 

5. Aller 


, who never fail'd to take 


(2) See Sidney upon Government, c. 2 f. 24. 
L. V. e, 9. (2) What we meer 


\ 119 Diod, Sis, (4, IV. c. 23, & 33.) may be produced with a better Colour, for an Inftance of a Kingdom in Truft. 
deed I. IV. (i) Vid. Euripid. In Phæniſs. Statius Theb. J. 1. 7 | 5 1 
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ſiderable on their own account, ny did not pre- 
tend to put them amongſt their Poſſeſſions, or to 
reckon them part of their Wealth and Eſtate (2). 
Nor ate Men wont to ſet down their Learning 
and their Skill in the Liſt of their Fortunes, how - 
ever advantageous to them (): tho' many a 
Perſon, by theſe Accompliſhments, ſupplies the 
want of real Poſſeſſions, and comes under that 
Character in Ovid (e); TN 
Ars illi ſua cenſus erat. . 
— His Art was his Eſtate. | 

But when the Ambition of Princes began to 
tank, amongſt the chief Goods, a Power and 
Command over other Men; and many of them 
brought it into a Cuſtom to maintain their own 
Pleaſures and Vices at the Subject's Coſt ; thoſe 
Kingdoms came to be look'd on as Patrimonies, 
which the Sovereign had receiv'd a Power of 
alienating, as he ſhould think fit: this being 
eſteem'd the utmoſt Force of Property, and the 
very Eſſence, in which a real Poſſeſſion did 
conſiſt (1), Whereas other Monarchs, who had 
not obtain'd ſo vaſt a Privilege, and ſo unbounded 
a Power over their Realms, were ſaid to hold 
them in the manner of Perſonal Poſſeſſions, 
and rather to have the Uſe of them than the Pro- 
perty. Which Diſtinction ſeems to have taken its 
Kiſe from the different ways of acquiring Go- 
vernment, eſpecially Monarchical.. For altho” 


no Prince can be lawfully Conſtituted, without 


the Conſent of the Subjects, yet there ate diffe- 
rent manners of exerting and apply ing this Con- 
ſent. So that, in ſome Caſes, the King confers 
a Benefit on the People, in taking them under 
his Sovereignty : in others, the King is highly 
obliged and indebted to the People, for advan- 
cing him to the Throne. Thoſe, who have 
given a Prince juſt Cauſe of proceeding to Ho- 
itility againſt them, in caſe they loſe the Day, 
may by the Right of War, be deprived of all 
their Poſſeſſions, and of their perſonal Liberty 
itſelf. Therefore, if Men under theſe Circum- 
ſtances are admitted to any Terms or Conditions, 
they are to acknowledge it as the pure Favour 
and Mercy of the Conquerour : who, tho' he 
leaves them to enjoy their Life and perſonal Li- 
berty, and their private Eſtates ; yet is ſuppoſed 
to challenge the Sovereignty over them in the 
fulleſt and moſt irrevocable manner for himſelf 
and his Poſterity. . The ſame Claim is preſumed 


to be made by a Prince, who receives a People 


into his Protection, when they had otherwiſe 
been inevitably ruin'd (d). Now the Effect re- 
ſulting from a Sovereignty thus obtain'd, is 
chiefly ſeen in this, that not only the Condition 
of the Subjects depends entirely on the Pleaſure 
of the Prince ; but that the Prince may transfer 
his (2) Right of governing ſuch a Realm, on 


——— * 
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(a) Vid. L. 7 be t. 17. J. 126. T 1. D. De diverſ. Reg. Jur. & ihi Jac: Godofred, & L. 9. f. 2.1. 33. P. ad L. 10 
De Plantatione Noe, p. 224. C. Ed. Paril. The Painter reckons his Art, and every Mechanick the — 

of his Calling. 4 kind of Inheritance or Fortune to him ; not as an Earthly Poſſeſſion, but as a free Reward. For tet 
vantages, tho they do not fall under Property, yet are highly Beneficial to the Perſons who enjoy them. 
I, 3. v. 588. (1) See the next Chapter, f. 11. and B. 8. c. 5. f 9, Oc. | gor 
(a4) Twas thus among the Fews, that the King choſe which of his Sons he pleas'd, to be his Succe wr 4 
1 Ki. I. 35. 2 Chron, XI. 20, 22. with Mr, Le Clerc's Notes thereupon, The reaſons urged. againſt — L. 
Kingdoms by Franc. Hottomann. Duet, IIluſtr. 1. are anſwered by Grotius, . . 3. i. 8 _ 600 
r. I. J. 13. J. wlt . 15. J. 1. D. De Uſufrudt. & L. 3. f. 33. J. 9. C. 


(b) Philo Ju 


VII, ſ. I 6. 
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any Perſon whom he ſhall chooſe; and conle. 
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quently may appoint any Method of Succe * 
that ſhall be agreeable to his Judgment or rm Oe 
nation. 728 f. WE 12274 

XVII. But where the King receives his Ctoun bec: 
from the Grant of the People, there each perſon Kin 


thus concurring; is ſuppoſed to have reſery 
and ſecured to himſelf ſo much of his 2 = 
Rights and Privileges, as is conſiſtent with the of t 
Nature of a Civil State. And therefore, th keep 
Condition of the Subjects, under ſuch a Congi, N tides 
tution, rather depends on their owh Choice, th far h 
on the Prince's Pleaſure. Let they could not he n 
but find it neceſſary, to abridge themſelvez 9 pern 
their Natural Liberty in ſuch a Degree, as the confi 
Form of Government required which they are than 
now about to introduce. Farther, ſince in con. on th 
2 Sovereignty by a voluntary AR, Men Supe 
are uſually prevaild upon, by the Conſideration bring 
of ſome peculiar Merit or Advantage in the bei gove 
ſon, and therefore would not perhaps ſubmit t On t 
the Authority of Another, as they are willing u ſame 
yield to his ; it follows, that according to the Ele; 
regular Courſe, the People are to determine q WF 7hey, 
whom the Crown ſhall devolve, after the Decez{ ofter 1 
of the King now elected. And here, if the be. Severe 
ple ſhould not think it proper to conſtitute ey to give 
new King by a particular Election, it ſhall be is as to 
their Power to ſettle the Method of Succeſſon; it mat 
and the Prince's Nomination ſhall, in this poin, WF Meth 
by no means hold good againſt their AR, U And 
this account chiefly it is, that many Authos min d 
have affirm'd theſe Monarchs to hold their Ream 
jure uſufruttuario, by the Right of Uſe and Prijt; (a) 
as we have already hinted : in as much as by theit 
own Pleaſure, and without the Conſent of tix —— 
People, they can ſettle nothing, either inregad 
to the inward Frame and Conſtitution of tie 
State, or to the alienating and: transferring | 
on any Perſon (e) (2). We are by no mean 
for extending the Compariſon farther between 
Princes, conſtituted by the free Grant of tit 
People, and thoſe Perſons whom the Civil Lv 1. 
terms Uſafructuarii, Poſſeſſors of things wich! 
Title only to the Uſe. And therefore we uten 17. 
diſlike the Aſſertion of Mr. Hobbes, which e 111. 
meet with in his Book De Cive (F); If, ſays 
the People, e er they departed from the Elefion F IV. 
Temporary Monarch,(that is, in his Notion, a Peg v. 
who receives the Government for Life,) ma 
Decree to meet again at a certain Time-and Place uv. 
bis Death; then, ſo ſoon as be ſhall happen to decedſh VIL 
the Sovereignty returns in full to the People; 10 h VIII. 
mew AG of theirs ; but by the Right which the) M 1%. 


enjoy d. For during that whole Interval, the Suren 
Dominion Was in the People, as to the Proper, 
only as to the Uſe and Exerciſe, in that Tempo? a 
narch. This Notion, if taken in the groſs > 
in which it is deliver'd, we cannot but look ufd 


(c) Meu 


(2) F. Grot. bi ſupra, .. 13. 
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highly dangerous and prejudicial to all thoſe 
Limited . who are ordain'd by the volun- 
taty Donation of the People, and bound up to 

| certain fundamental Laws. And the rather, 
becauſe, ſince he hath taken the Liberty to call a 
King tor Lite a Temporary Monarch, others may 
with as much reaſon extend the Name to thoſe 
who receive the Sovereignty, with the Privilege 
of tranſmitting it by Inheritance, yer ſo as to 
keep it within their own Line and Family. Be- 
tides, fince Mr. H.bbes hath not determin'd how 
far he would ſtretch the Parallel which he uſeth, 
he may eaſily be intangled in a Train of very 
pernicious Conſequences. For ſince Property 
conſider'd in it felt, is a much more noble Right, 
than that of Temporary Uſe; ſome Men may, 
on theſe Principles, conclude that the People are 
Superior to the Prince, and have a Power of 
bringing him to Correction, in caſe he doth not 
govern according to their Pleaſure and Humour. 
On the like Score we ought to reject what the 
ſame Author lays down in his Leviathan (a), that 
Eledtive Kings have not the Supreme Power; that, 
They, 2vho bave the Privilege of appointing a Succeſſor 
| after the Death of the preſent King, do really hold the 
Sovereignty even in his Life time: ſince none bave Right 
to give that which they have no Right to poſſeſs. For 
as to the Power of a Sovereign over his Subjects, 
it matters little what Proviſion is ſettled, or what 
Method agreed on, in Caſe of an Interregnum. 
And even when this Point is ſtated and deter- 
min d by Law, the Subjects may nevertheleſs 


(4) C. 19. 
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yield a moſt ſtrict Obedience to the Prince, and 
be far from invading any part of the Sovereignty, 
or from thinking of a Succeſſor, or of a new 
Form of Government, during the Lite of their 
preſent Maſter. And then, beſides, tis a very 
weak Conſequence to ſay, that becauſe an Ele- 
Rive Prince cannot appoint a Succeſſor at his 
pleaſure, therefore he hath the Uſe only, and not 
the Property of the ſupreme Command, and is no 
more than the Miniſter of a Power which reſides 
in others. For all the Power which, in this Caſe, 
continues in others, is; that upon the Deceale of 
the Prince, the Liberty of conſulting their own 
Security, and of governing their Actions by their 
own Judgment, ſhall return to them. But for 
the maintaining of this Power, tis by no means 
neceſſary ſo to break and divide the Sovereign- 
ty, as to ſay that the xrhjou, the Property or real 
Poſſeſſion reſides in the People, and the gore 
only, or the Uſe, inthe Prince. Since even in the 
Caſe of an Abſolute Lord or Governor, when he 
is extinct, the Perſon who was under his Domi- 
nion falls again into the Liberty which Nature 
gave him, and the Force of which ſeems now to 
revive in him. Thus who for inſtance will 
pretend, that a Father hath only the 2% of pa- 
ternal Authority, becauſe upon his Death, the 
Children are at their own Diſpoſal ? Or that a 
Maſter hath only the 228 of the Deſpotical 
Power, becauſe in caſe he die without Heirs, 
the Slave recovers his Liberty ? 
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* CE in examining how Sovereignty is ac- 
quired, it muſt (regularly) be ſuppoſed 
before hand, that the Perſon who acquires it, is 
different from thoſe over whom he acquires it; 
tis maniſeſt that the Queſtion before ns is 
but little concern'd with Democracies ;_ under 
which thoſe who command, and thoſe whoobey, 
are diſtinguiſh'd by a Moral reſpect only, and 
not a Phyſical, And though this Form of po- 
pular Government is ſometimes ſet up, upon the 
Expulſion of a" King, or of the ruling Members 
n an Ariſtocracy; yet ſince ſtill the governing 
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the Caſe of Succeſſion. 


and the govern'd Parties are the ſame, tis abſurd 
to ſay, that the People have obtain'd the chief 


Command by a violent Courſe ; or that the Peo- 


= have, by ſuch Force as properly belongs to 
Subjects, erected a Sovereignty over themſelves. 
In Democracies, therefore (contrary to what 
we ſee in Monarchies,) the way of holding So- 
vereignty is ever one and the ſame. Yet theſe, 
as well as other States, may ſometimes owe theic 
Increaſe and Improvement to the Force of Arms, 
tho' never properly their Original. 


II. Is 
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IL In Arifocracies there appears ſome Diffe- 
rence, with regard to the manner of obtaining 
the Sovereign Power, Not only becauſe, in 
ſome places, this Form of Government was in- 
troduced by the voluntary Act of the People, 
and in others by Violence ; bur likewiſe becauſe, 
upon the Deceaſe of any Member in theſe ru- 
ling Councils, the vacant Seat is fill'd up in 
ſome Places by Election; and in ſome again, 
Birth and Inheritance give a Title to the Ho- 
nour. But in Monarchies, this Difference of 
Acquiſition moſt viſibly diſcloſeth it ſelf. For 
tho all Princes in order to legal Eſtabliſhment 
of their Authority have need of the People's Con- 
ſent, yet this Conſent is obtain'd ſeveral ways; 
and even when the Sovereignty is confer'd by 
the free Motion and Grant of the People, there 
is till this Diſtinction, that ſome Princes are ad- 
vanced to the Crown by Election, others by 
Succeſſion (1). 

III. The way of acquiring Sovereignty by 
Violence is uſually term'd Occupatio, or Seiſure 
(2): which yet we muſt obſerve to be different 
from that by which we lay hold on things that 
want a Proprietor, and thus make them our own. 
For ſince, in things of this kind, there is no in- 
herent Right, which might cauſe chem to be- 
long rather to one Man than to another, (ex- 
cepting the Determination of Civil Laws,) 
hence to obtain the Property of them, there is 
no need of a particular Title, but it is ſufficient 
barely to lay our Hands upon them, with a De- 
fire of poſſeſſing them. But ſince every Man is 
by Nature equal to every Man, and conſequent- 
2 ſubject to the Dominion of others, there- 

re this bare ſeiſing by Force, is not enough to 
found a lawful Sovereignty over Men, but muſt 
be attended with ſome other Title. When Grotizs 
(a) therefore tells us, That of Things which properly 
belong to no Body, two are capable of Seiſure, Sove- 
reignty and Property ; we muſt not underſtand the 
word Sovereignty in the ſtrict Senſe, for ſuch as is 
exercis'd over Men ; but for a Sovereignty over 


Lands, the Effects and Vertue of which amounts 
to this; That no Perſon ought to fix in ſuch a” 


Lordſhip, or Diſtri& of ours, againſt our Con- 
ſent, or unleſs he will yield himſelf a Subject to 
us. For Men cannot be ſaid to belong to no Body; 


he is his own Man, who is not Anothers (b). And on 


this account the ſame Author (c) truly, remarks, 
That in Caſe a Perſon dyes without Heirs, his Servants 
Tegain their Freedom, and bis Subjects are left to their 
own Judgment and Diſpoſal ; inaſmuch as neither 
of theſe fall under the Right of Seiſure. But as 
for the Limitation which he adds, unleſs they vo- 
luntarily relinquiſh their Liberty ; it might perhaps 


have been better omitted. For where can 
find a Man who will thus utterly. wave and ab. 
dicate his Freedom? He may perhaps think 
convenient always to be under ſome Maſt 8 
but he will likewiſe claim it as his Privile 5 
chuſe one. Service rather than another. * 
Occupancy then, is a proper Means for the ob. 
taining of Sovereignty as pre- ſuppoſeth a jug 
Cauſe of the Invaſion (3), and is confirm'd þ 
the Conſent of the Subject, and by ſubſequen 
Articles and Covenants (4). For without theſ 
mutual Ties, the State of War continues; and 
there can be no Fidelity or Obligation, and 
therefore no true Authority or Command. On 
which Score Horniat (e) ought to fall under 
Cenſure when he aſſerts, That he who ſubdue an. 
ther, upon precedent Injuries and Juſt Provecain, 
immediately obtains a lawful Dominion over the am 
wer'd Party, and needs not to wait for his Conſon 
*or how is it poſſible to deſcend from the Con- 
dition of War to that of Peace, without ſom 
intervening Compact? Or how can Allegiance 
be owed to him, who hath not purchas'd ant 
receiv'd it by ſome certain Terms of Agreement 
All the Advantage which the Conqueror in ajuf 
War gains in this reſpect is, that he lies unde: 
no Neceflity of carefling thoſe whom he hath 
ſubdued, and of winning their Conſent by Flat 
teries or Intreatics, but may extort it by denoun- 
cing the ſevereſt Evils. And therefore Hin 
Argument comes to nothing, when he ſays (f), 
That if the Conſent of the Conquer d were, in thi 
Caſe, neceſſary, a lawful Conqueror could never gain 
Dominion by Occupancy: in as much as the Occuyany 
would be of no force ſhould this Conſent of the Conque'l 
be with-held. For ſince ſuch Occupancy ſuppoſeth 
the Victor to be ſuperior in Strength to the van- 
quiſh'd, and therefore able to ſer before theman 
Pains or Puniſhments ; it cannot but have ſo 
much Effect, as to hinder them from with- holding 
their Compliance. Becauſe, as there is no Man, 
who would not rather conquer thangh#e conquer, 
ſo every wiſe Man, when he finds himſelf wot 
ſted, will be glad to come off as cheap as he can 
and will by no means think himſelf prejudiced 
in yielding a Conſent to the Victor's — (4) 
when without this he muſt have inevitably 
periſh'd. OE, | 

IV. But what ſhall we ſay in caſe the Dominic 
be ſeiſed by unjuſt Force? As to this Queſtion, iti 
firſt acknowledg'd on all Hands, that a populal 
State, or the Majority in ſuch a Stare, may fot 
the avoiding any grievous Evil, (whatever be i 
occaſion which threatneth it) relinquiſh chil 
preſent Liberty, and put themſelves under tis 
Command of a ſingle Perſon, or of a ſelect Coun 
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bliſh'd by a forc'd Conſent of the ep „as will be ſhown hercafter in the 11th Section. 


ection. 


(6) Xenophon. Cyrop: l. 4 f 


(3) Of this we ſhall treat in the Sixth Chapter of the Eighth Book, S. dT (4) Tt was 2 wiſe Rule with b 


them by Arms and Violence, Vid. Garcil. de la Vega, Com. Reg. . 3 


; and rather to invite new Subj 


* 


(4) Tis not only by this Act of Clemency V : 


be hatl 
ſelf in 
gation 
expel'd 
ſucceec 
tunate! 
his Cla 
ſumed 

ſo if in 
Effort t 
And in 
Title a. 
legianc 
ſtrong 
it, till t 
them te 
ſor the 

ble way 
Nation 
Monard 
eaſy for 
Liberty 
Govern 
ſatisfied 
Uſe ſee 
ration, 

content 
fall und 
of this 


 . Eſpecially Monarchical,” , _ 


$37 


Chap. VII. | 


cil, And for the ſame reaſon, that a People ſub- 
ject to Kingly Government, may to eſcape De- 
ruction, and when their Prince can no longer 


aſſiſt or protect them, ſubmit themſelves to ano- 


ther. But all the ſtreſs of the Difficulty lies in 
this, that ſince Fear unjuſtly caus'd invalidates 


a Covenant, and ſince he, who by his injurious 
| Proceedings hath endamaged another, is ob- 
[ liged to make Reſtitution, how ſuch a Con- 


ſent of the Subject as is extorted by unjuſt 


Force, can confer the Sovereignty in ſo lawful 


2 manner upon the Invader as to give him Quiet 
of Conſcience in the Poſſeſſion. For what Hor- 
nut ſays (1) is meer trifling, That ſince the So- 
vereignty which the. Invader receiv'd by the Conſent 
of the People, he did not take from the People, but was 
inveſted with it by GO DP, therefore, were it to be re- 
ftor'd, it muſt be reſtor d to GOD, not to the People. 
But we ſhould rather conclude, that ſince the 
People, as Hornius himſelf allows, have the 
Power of appointing the Perſon in whom the 
Majeſty ſhould be infuſed by God ; therefore it 
is ſufficient, if the Oppteſſor reſtores this Power 
only to the People. For if the People do but 
recover the Privilege of marking out the Perſon 


E who is to govern them by their own free Choice, 


they will not think themſelves much concern'd 
whether the Invader retains the pretended Ma- 
jeſty he hath ſeiſed, or reſtores it to Heaven, Our 


Judgment on this Point is, that we ought firſt 


to conſider, whether the Forcible Invader, hath 
turn d a Democracy into a Monarchy, or whether 
he hath driven out a Monarch, and ſettled him- 
ſelf in his room. Ih the latter Caſe, che Obli- 
gation to Reſtitution doth not expire, till the 
expel'd Prince and his Heirs, who had a Righr of 
ſucceeding, are all deceas'd ; or till ſuch an unfor- 
tunate Prince hath quite abdicated, or relinquiſh'd 
his Claim to the Kingdom: and this he is pre- 
ſumed to have done, as by other Inclinations, 
ſo if in a long courſe of time he hath made no 
Effort towamgs the recovering of his Crown (a). 
And in the mean time, even whilſt the Invader's 
Title and Conſcience are both unſettled, the Al- 
legiance promis'd by the Subjects to him, holds 
ſtrong and binding ; provided they did not give 
it, till they had done all that could be requir'd of 
them towards ſerving their old Maſter (2). As 
for the former Caſe, this ſeems the moſt proba- 
ble way of determining it to ſay, that ſince a 
Nation may live in all reſpects as happy under a 
Monarchy, as under a Democracy, *rwill be 
ealy for them to digeſt the Loſs of their popular 
Liberty, if their new Sovereign proves a good 
Governor. And we may preſutne they are thus 
ſatisfied, when their quiet Deportment and long 

le ſeems to have reconciled them to the Alte- 
ration. As for the few Murmurers and Male- 
contents which remain, they are not worthy to 
fall under regard: ſince there will not want ſome 
of this uneaſy Temper in every Form of Go- 
vernment, however freely and fairly conſtituted 
by the Community. But in caſe the Invader, 
ater having made this Change and Revolution 
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in the State, ſhould treat his Subjects in a wicked 
and injurious manner, we can ſcarce conceive, 
that they are by any intrinſical Obligation en- 
gaged to obey him, We muſt therefore grant 
Hornius (b) what he afſerts without Proof, - That 
it doth not belong to the Nature of Sovereignty, to con- 
fider what way it was obtain d: inaſmuch as at all 
times, and in all places, it demands the ſame Correſ- 
pondent Obedience. For indeed, when a Perſon 
hath not only intruded into the Throne, by Force 
or Fraud, but likewiſe ſtill grievouſly oppreſſeth 
the People, and ſeems to make open and arbitrary 
Violence the Standard of his Reign; this is a 
Guilt which ſeems incapable of being purg'd by 


any Corſe of Years, tho' Time in other Caſes 


be thought ſufficient to found a Right of Pre- 
ſcription, For long Poſſeſſion is here nothing 
elſe but a long continued Injury (c (30. | 

V. To theſe Enquiries another may be added, 
by what means and at what times a Community 
which hath thrown off Monarchical Govern- 
ment, is confirm'd ih its new Democratical 
Frame? In reſolving which Doubt different 
Judgments muſt be given, according to the dif- 
ference of the Caſes that may ariſe. Firf, then 
if a City or Country hath on any occaſion what- 
ſoever diſcarded the Sovereignty it once ſtood 
under, and ſet it ſelf up for a Free Independent 
State, upon Suppoſition that it hath tranſacted 
the Affair in a friendly manner wich its former 
Lord, and hath by him been acknowledg'd for a 
Free Commonwealth, it immediately commen- 
ceth ſuch, with the fulleſt Right of Liberty, and 


need not wait for the tedious Confirmation of 


Preſcription and Uſe. Secondly, If a Sovereign 
hath upon juſt Reaſons been diveſted of his 
Power, the Liberty is preſently valid ſo ſoon as 
it is actually ailerted ; nor is there any Neceſſity 
of its being either confirm'd by long Poſſeflion, 
or acknowledg'd for lawful by the former Lord'; 
except ſo far as this laſt Circumſtance may be a 
means of preventing all unjuſt Claims and quar- 
relfome Pretenſions for the future (d). Third, 
if the Conſtitution be alter'd by an unjuſt Re- 
bellion, the Liberty thus uſurp'd ſo long con- 
tinues Unlawful, as the Rightful Prince ſhall 
labour to reduce the Rebels to Obedience, or at 
leaſt by ſolemn Declaration ſhall proteſt and pre- 
ſerve his Right over them; till by long Acqui- 
eſcence and Silence he may be preſum d t have 
given up his Claim. Fourthly, if it ſo happen 
that a City or Country, being in great Diſtreſs 
and Danger from an Enemy, ſhall in vain beg 
the Aſſiſtance of irs Sovereign, who is unable to 
afford any Shelter or Support, ſo as to be put on 
ies own Defence, and oblig'd to ſeek for Safety 
from its own Strength and Counſel ; we are of 
Opinion that the Right of the ſaid Sovereign 
doth expice, when for a conſiderable time the 
People have manag'd their own Affairs in a ſe- 


parate manner, and have no Intercourſe, or 


Communication with their former Governour: 
inaſmuch as this manifeſtly argues a Dereliction or 


Deſertion on the part of the Sovereign. For 
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(1) Ubi ſupra (a) Vid. Juſtin, J. 4. c. 2. u. 3. Ed. Grey | 2) Comp. Grot. J. 2. c. 4. 5. 14. & I, 1. c. 4. f. 
Pra. . „J. 4. c. 2. . 3. Ed. 1 I . B N 1. e. 4. 1. 19. 
a (2. De Civitate, I. 2 c. 9. ſ. 4. 001 Juſtin. J. 3 . 5. 8 2 | 4 (3) Comp. Grot. I. 2. c. 4 ſ. 14 & 1 1. 
4. . 19. (4) Vid. Baud ium de Induciis Belli Belgici, 1. 3. p. 178. | 
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tho' a King, ora Commonwealth ſhould be forc'd 
by the molt preſſing Neceflicy, thus to abandon 
a City or a Country under their Dominion, to its 
own Care and Defence (a); yet ſo ſoon as they 
recover out of that Neceſſity, they ought imme- 
diately to return to the Exerciſe of their former 
Sovereignty. Otherwiſe how can he pretend to 
be my Prince, who for a long time hath neg- 
lected every part of his Princely Office cowards 
me, when twas in his power to have perform d 
it (b)? 

VI. The manner of acquiring Sovereignty by 
Election is, when a People already incorporated, 
or now about to incorporate, do, by their own 
free Choice and Judgment, deſign or nominate 4 
certain Perſon for the Supreme Command ; who, 
upon receiving ſuch a Decree of the People, or 
of their Repreſentatives, together with the Pro- 
miſe of their Obedience, and having accepted 
the Offer, is thereby inveſted with the governing 
Power. Election is uſyally divided into Free and 
Limited. By the former any Perſon, without 
Exception, may be deſigned, who either is at 
preſent, or probably will be hereafter, in all na- 
tural reſpects fit for Empire. By the latter no 
Perſon can rightly be pitch d upon who is not 
of ſuch a Nation, or of ſuch a Family, or in- 
dued with ſuch a particular Qualification. But 
indeed, if we conlider the Right of Electing, as 
it radically and fundamentally inheres in the 
People, every Election will appear to be in it 
ſelf Hee. 
made, excluding ſuch a certain kind of Men from 
the Crown ; yet n thing hinders but that this 
Order may be repeal'd and diſannul'd. But if 
the People devolve their Right of Electing on a 
few Deputies, they commonly tie them up to 
certain Laws, defining the Conditions and Re- 
quiſites to be conlider'd in thoſe who are Candi- 
dates for the Sovereignty. In ſome Places the 
Government is pho rg by a kind of Mixture of 
Election and Succeſſion: when the Crown de- 
ſcends, in courſe, to the Sons of the deceas'd 
Prince, yet ſo as that the Conſent of the Peo- 
ple, or of the Nobles, ſhall firſt intervene. Which 
Conſent is not a bare Ceremony, like that of 
Inauguration, or of doing Homage, but hath the 
Force and Vertue of a Negative Vote. As ſup- 
poſing a People to have firſt conferr'd the Go- 
vernment on the Author and Founder of the pre- 
ſent Royal Family under this Condition, that 
he ſhould tranſmit it to his Deſcendents, pro- 
vided they appear'd fit to receive it: in ſuch 
Kingdoms the People, or the Nobles aſſemble on 
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the Vacancy of the Throne, not properly tg 


For tho' an Order may have been once 


ct ion of the State, and the actual Exiſtence of the 
Sovereign Power, were both owing to the lar 
Compact between the Prince and People; i 
follows, that the Perſon in whom the Sovereigny 
properly reſided being extinct, the Kingdom link 
into an imperfect Form, and is united only by tte 
firſt antecedent Pact, by which we conceive the 
particular Members of the Community to hare 
agreed to incorporate in one Society. Not hut 
that this primitive Pact uniting the general Buy, 
is during the time of an Inter- regnum conlideradly 
ſtrengthen'd and aſſiſted, by the Endearment df 
a Common (c) Country, and that kind of Relation 
or Affinity which reſults from thence : together 
with this Conſideration, that the Fortunes dl 
moſt Men are fix'd and rooted in that particular 
Soil, and the Effects of others not ealily to be 
tranſported or removed (4), And this too b 
the reaſon why a Commonwealth, under ani 
terregnum, holds more firmly together than al 
Army, (eſpecially if compos'd of Mercenaris) 
when it hath loſt its General: inaſmuch as thi 
Perſons, who compoſe the latter Body, are ſud 
as either have no proper Country, orelfe a Cout: 
try at a Diſtance. But now the wealthy pait0 
a Nation, to preſerve and ſecure what they pol 
ſeſs, will be ever moſt forward in maintaining? 
good Agreement, and moſt induſtrious in te. eib. 
bliſhing and ſettling a Government. 
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(a) Vid. Liv. J. 3. c. 6. I. 23. c. 21. 


| (b) Pid, Liv. J. 35. c. 16. 
(1) Sce a Diſcourſe of out Author's, De Inter-regnis, which is amongſt his Academical Diſſertations. 
Diſcourſe of our Author's, de Obligatione erga patriam, which is in the ſame Work of his juſt now mention 
(4) Lyſias contra Philon, Orat. 30. c. 2. p. 471. Theſe who are natural Subjects, but yet of ſuch an Opinion, 


00 Ses 


as to cer 


any Country their own where they can promote their own Intereſt and Gain, muſt certainly neglect the Common Good of | 
State, to ſerve their own private Advantage : ſince "tis not the Place where they were born, but the Frtunes and Ricbes 1 
poſſeſs, which they look upon as their Country, and their deareft Concern, Livy, I. 2. c. 1. well obſerves, That Bu 
ewould have dove the Roman Commonwealth a bad Office, if through 4 too eager deſire of Liberty, he had driven out 77 L 
the firſt Kings, before the Minds of that vaſt Multitude of People which were gather d together from all Parts, ha * 
engaged and united by the dear Pledges of Wives and Children, and by a kind of natural Affection to the Soil cv bere the) 


fo long taken Root: - | 
Antiphon, Orat. 16. Nor was 4 


ing to their Eſtates ; aheſe being Pledges and Securities for Fidelity, whilſt they ſeem'd now to have pawn d or fakes 4 
i x . { Was . To 


were <orth, 


t an eaſy thing for him to deſert the City ; bis Children and bis Wealth being ff 
Pledges for his Stay. Hence, - as Plutarch remarks; (in Mario, p. 410. A.) 


iert 
accore” 


the Romans choſe Men in their Ay "tie 


chooſe a new Prince, but only to decla in 
they find no Objection in the Sen to hinder - ou 
from inheriting his Fathers Crown, = 

VII. An Election may be made, either in 1 3 
riſing State, now about to be ſet up, or in ont ie | 
formerly erected and eſtabliſh'd. In the form,” Il cite 
after the Original Compact between the Mem. © h 
bers thus uniting, and after a Decree paſsd jy rower 
the introducing of ſuch a Form of Government: cheir 
the Community or the deputed Reprelentatiyg them 
proceed to Election. Which being finiſh d, arg ſpeal 
the Grant accepted, and a Covenant hereupo Tem 
ratified between the Prince Ele, and the Peg. the C 
ple, there immediately commenceth a State per. all p 
fectly Monarchical. But, in a Kingdom alxead of pu 
eſtabliſh'd, it may happen that a Monarch de. Prin 
ceaſeth before his Succeſſor is appointed; au duce 
then the Nation is ſaid to ſuffer an Inter yet i 
(1) Now what Frame a State falls into during as m1 
ſuch an Interval, may eafily be apprehended if Sove 
we conſider what thoſe Bonds were which bel by pe 
it together, in its former more regular and pe- publi 
fect Condition. Since then the Intrinſick Pf chica 
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Tho' we may, with Livy (a), call a Nation, 


ring an Inter- regnum, A State without Govern- 
— as it were, an Army without aA Gene- 
ral ; yet becauſe Communities at their firſt uni- 
ting, before the Sovereignty hath been conferr d, 
eicher on a fingle Man, or on a Council, ſeem 
to bear the Semblance of Democracies (1) ; and 
farther, fince it is Natural that all Perſons upon 
the Deceiſe of Him to whom they committed 
WW cheir Guidance and Safety, ſnould take Care of 
themſelves ; therefore an Interregnum, regularly 
WH ſpeaking, hath the Appearance of a kind of 
Temporary Democracy: at leaſt fo far, as that 
the Conſent of the whole People is to determine 
all Points, both in regard to the Adminiſtration 
of publick Affairs, and to the Creation of a new 
prince; unleſs they are more inclin'd to intro- 
duce ſome other Frame and Conſtitution. . And 
yet it is not properly a perfect Democracy; in 
as much as no Decree hath yu paſs'd to fix the 
Sovereignty in a Council of the whole People, 
by perpetual Right; and becauſe the Laws and 
publick Inſtitutions are ſtill adapted to Monar- 
chical Government. Tho' ic may likewiſe hap- 
| pen, that when a Kingdom conſiſts of very large 
Integral Parts, as ſuppoſe of diverſe. Nations, 
Provinces or great Cities, it ſhall, in caſe of an 
Interregnum, appear like ſome Collective or Syſte- 
matical Form (2). þ 
Hence 'tis evident in what ſenſe we are to ex- 
pound that Aſſertion laid down by Grotius (b) and 
others, That when a King dies without a Succeſſor, the 
Sovereignty returns to the People. That is, altho' 
during an Interregnum, the Sovereign Authority 
may ſo far be ſaid not to be properly in the 
People, as that they have not receiv'd it in a for- 
mal manner, or by a perpetual Decree ; yet they 
may in the mean time, either by themſelves, or 
their Delegates, exerciſe all thoſe Acts of Sove- 
reignty, which appear conducive to their Safet 
and Preſervation. For thoſe Authors are mani- 
ſeſtly in an Error, who aſſert, that upon the 
Extinction of the Royal Family, the Sovereignty 
doch not return to the People, but only the 


. 


e) Power of deſigning and chooſing a new King. 
tie As if, in the Caſe of an Inter-regnum, the People 
ſuch were neceſſarily obliged to conſtitute another 
dun. Monarch! And as if they could not confer the 
a ruling Power on a ſele& Council, and ſo make 
pol. an Ariſtocracy ; or, eſtabliſh the preſent De- 
ing! mocracy, for a regular and ſtanding Govern - 
eld ment! 


VIII. But thoſe States have conſulted their 
own Peace in the ſafeſt manner, which to avoid 
the Inconveniences uſually ariſing from an I»- 
ter-reynum, have ordain'd beforehand on what 
Perſons the chief Adminiſtration ſhall fall, when 
there happens to be a Vacancy in the Throne. 
And theſe, by whatever Names or Titles they 
paſs, whether of Inter-reges, Protectors, Regents, 
or the like, are Temporary, (or, as we may ſay, 


ee 


Proviſional) Magiſtrates who, by the Auchoricy of 
the whole People, are to perform during che pre- 
ſent Exigency, the Acts of the Supreme Power, at 
leaſt ſuch as are neceſſary to hold the Community 
together; yet ſo as to be accountable for their 
Management to the People ; which account the 
new King doth, as in the Name of the People, 
demand. The Power of theſe Officers, upon 
the Election of another Prince, or the ſetting 
up another Form of Government, preſently ex- 
Pires. ' p 

In thoſe Kingdoms where there are conſtant 
and perpetual Senates, yet ſuch as in the Life- 
time of the Prince do not hold the Sovereign 
Authority; upon the Prince's Death, the Senate 
cannot, by any proper Right, claim that Au- 
thority which before they wanted. Yet 'tis moſt 
convenient, that in caſe of an Inter: regnum, the 
chief Adminiſtration of Afﬀairs ſhall for that time 
be delegated to them; as they were before em- 
ploy'd by the King to aſſiſt him in his Counſels 
and his Cares. But then the Power which 
they exerciſe on this Occaſion, ſhall be ſuppoſed 
to be conferrd on them by the Grant of the 
whole People. For whatever Authority they 
receivd from the King, as a Body of Magi- 
ſtrates, expires upon his dying without a Succeſ- 
ſor (c); and if they are allow'd to proceed inthe 
Exerciſe of their former Function, the Privilege 
is not owing to the Commiſſion of the Prince, 
but to the Favour of the People (4). And there- 
fore they can hold their Power no longer than 
the Community pleaſeth; much leſs can they 
challenge a perpetual Sovereignty, or, by their 
own Authority, ere& themſelves into an Arifo- 
cratical Body, or. a ſelect governing Council, 
For 'tis the Prerogative of the Community, to 
eſtabliſh what Frame of Government they think 
fit; unleſs they have, by Oath, obliged them- 
ſelves to avoid ſome particular Conftitution. 
Dionyſius Halicarnaſſeus (e) reports, that when the 
frequent Changes of the Inter- reges diſpleas d the 
Romans, who ſeem'd thus to have brought a hun- 
dred Kings upon themſelves by getting rid of 
one, the Senate referr'd it to the Judgment of 
the People to put the Commonwealth into the 
hands, either of Kings or of Annual Magi- 
ſtrates; as ſhould ſuit beſt with their Inclinati- 
ons. Tho indeed we find the People returning 
the Complement, and leaving this Option to 
the Senate (f). 


IX. To give farther Light to this Enquiry, 


it may be worth our while to examine the Caſe 


which Mr. Hobbes (g) puts, and the Iſſue of his 
Opinion upon it. V, ſays he, the People afſem- 
bled deliver the, Sovereignty to one particular Man to 
hold, only during Life » and when they have ſo done, 
depart, without ordering any thing about the Place 
where they ſhall meet to make a new Election after bis 
Death ; they will be no longer one Compound Perſon, 


but a looſe independent Multitude: in which it ſhall be 


S — — 


» 


(a) L. 1. e. 1). 
S. 16. gee a Diſcourſe of our Author's De 
(6) L.. I. c. 3. f. 7. Numb. 2. 


NG 2 de Unione Luſitan. J. 3. p. 116. 


Piaſec. ad Aux. Cbriſti, 1632. 


— 


(1) See above in Ch, 5. S. 6. 


(2) Upon this ſee above in Chap. 5. 


Syftematibus Civitatum, which is amongſt his Academical Diſlertations; 


(4) Add. Bodin. de Republ. I. 


-. C — 1 
(f) See the Hiſtory of the Inter- regnum in Poland, upon the Death of King Sigiſmund, in Paul. 
(g) De Cive, c. 7,1. 15, 16. | 


» 2. P. 417» (e) Vid. I. 2. 


lawful 


— — 
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lawful for any Man to meet and conſult with any o- 
thers, at any Time, and at any Place. Whence he 
concludes, that ſuch a Monarch is, by the Law 
of Gratitude, obliged to take Care that theSrate 
be not diſſolv'd upon his Deceaſe: either by 
fixing a certain Time and Place, when and where. 
as many of the People, as think fit, may meet 
and form an Aſſembly ; or elſe by nominating a 
Succeſſor, according as the Intereſt of the Com- 
monwealth ſhall ſeem to require. Now here 
Mr. Hobbes is in a Miſtake, whilſt he thinks, 
© That the People, by departing from one Aſſem- 
© bly, without appointing the Time and Place 
© for another, do disband and ſeparate into a 
* diſorderly Multitude; applying it, as he doth, 
to thoſe who in chooſing a King, have eſta- 
bliſh'd themſelves into a regular and perfect State; 
and not to thoſe who have it ſtill under Doubt 
and Conſultation, what State or political Syſtem 
they ſhall introduce. For when a Multicude 
come together on the laſt account, and depart 
without agreeing to meet again, tis plain they 
are diſlolv'd re infecid, and conſequently remain 
in the ſame divided independent Condition in 
which they were before. But they who have 
once incorporated themſelves into a regular 
Commonwealth, have ſubjected themſelves to a 
King, and have fix'd all their Fortunes in this 
Seat, cannot be preſum'd guilty of ſuch a Folly 
as to delire that upon the King's Deceaſe, the 


State ſhall likewiſe be extin&, and themſelves 


thrown into the natural Condicion of Anarchy, 
not without manifeſt Danger of loſing the Secu- 
rity, which they enjoy under the preſent Eſta- 
bliſhment. Therefore, if they have not conferr'd 
the Sovereignty on the Prince, with the Right 
of Inheritance, or with a Power to diſpoſe of 
the Succeflion as he ſhall think fit, they muſt be 
ſuppoſed, at leaſt, to have tacitly agreed, that 
immediately upon the Prince's Death they will 
hold an Aſſembly, either at the uſual Place, or 
where the Prince kept his Court. Nor will 
there be wanting, ina whole People, ſome Per- 
ſons of great Authority and Worth, whole In- 
fluence will be able to keep the Multitude in good 
order, and to bring them as ſoon as poſſible to a 
general Conſultation, for ſettling the Common- 
wealth. Hence too it is evident, how far we 
are to admit of another Aſſertion of Mr. Hobbes 
(a), that When a Monarch renounces and abdicates 
the Government for himſelf and his Heirs, the Subjects 
return to their Abſolute and Natural Liberty. For it 


Book VII. 
can never be true in this Senſe, that the Pe, 
on ſuch an Occaſion, relapſe into a" Confuſeq 
Multitude, without any Tye or Relation to each 
other; but only that they receive an abſoluts 
Right of liſting and difpoſing themſelves a. neu 
under any Frame and Conſtitution. 

X. In Hereditary Realms there ariſeth (om, 
Semblance of an Interregnum, when the Kin 
dies leaving his Queen with Child, or, at [ea 
under probable Hopes of Breeding. Now þ 
the Conſent of moſt Nations, a Right may be 
cransferr'd even on un- born Heirs, ſo as to give 
them the juſt Title and Property, tho' as yer 
incapable of the Uſe or Exerciſe (b). But ngw 
whereas there is a proper Subject, in which the du. 
preme Authority reſides, there cannot be real 
an Interregnum. On which account neither the 
Minority, nor the Captivity of Princes create an 
Interregnum in the ſtrict Senſe of the Word. Yet x 
to the latter Caſe it hath been a frequent Pragice 
in the World, for the Relations of a Capting 
Prince to hold him for dead, and to proceed 
accordingly ; whereas they ought rather to 20. 
miniſter the Government in his Name, till he 
ſhall return from his Impriſonment, or die un. 
der it (e). Now altho', before the Royal Ifſue 
be brought into the World, it cannot certainly 
be known whether the Child will prove alive or 
dead, a Son or a Daughter, (in Nations where 
the Fair Sex is excluded from the Crown :) yet 
till chis Point is clearly determin'd by time, the 
People can by no means challenge ſuch a Right, 
as they obtain in a proper Interregnim ; but the 
Kingdom muſt, in the mean while, be govemd 
in the ſame Method as is wont to be obſery(, 
dnring the Minority of a Prince (4). 

XI. By the way of Succeſſion or Inheritance, 
the Sovereign Right which one Perſon hath ob- 
tain d or receiv'd, is continued to his Poſterity. 
This Succeſſion (1) is appointed, either at the 
Pleaſure of the Prince, or at the Pleaſure oſ the 
People (2). Thoſe Princes who poſſeſs theit 
Realms after the manner of Patrimonies, have 2 
Right to diſpoſe of the Succeſſion, according to 
their own Inclinations; and when they hare 
once declared their Pleaſure in this Point, it 
ought no leſs ſtrialy to be obſery'd, than the lalt 
Will of any Teſtator. And in this Caſe a King 
may divide his Dominions amongſt his Children 
by equal Portions, and without regarding the 
Difference of the Sex. Or if his Legitimate 
Iſſue fail, he may tranſmit the Crown to his Na- 


__— 
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(a) Leviath. c. 21. 


(%) Hence the Perſians, when their Prince Hormiſdas died, leaving his 


-_ — 


Queen with Child, 


roclaim'd the unborn King, and crown'd him too, by fixing the Diadem on the Royal Burthen : nay, they voted t 


nfant a partieular Name, 
Agathias, |. 4. c. 10. 
in Dion Caſſius, I. 36. 
When Pompey demande 


(c) Vid, Juſtin. J. 36. c. 1. Pebell. Poll. in Gallien. c. 1. We have a Stor 
Tygranes, the Armenian Prince, had vaſt Treaſures, laid up in the fortified Places of & 
all his Wealth to be delivered up to him, by thoſe who had it in Charge, their Anſwer was, 


rmly believing it would be a Son. And this proved the great Sapores, ſo renown'd i Stor 


to this prpl 


That they would do nothing without expreſs Orders from their Maſter, And when Tygranes, though againſt his Will, com- 
manded them to open the Caſtles, they fill refuſed to comply, urging that the King laid this Injunftion on then: 
not voluntarily, but through Compulſion. Yet they afterwards were oblig'd to deliver all up, when they found thelf 
Prince was ſeverely uſed, and thrown into Chains upon their Refuſal, Demetrius, being made a Priſoner by Seen 
commanded his Son, with his Captains and Friends that were at Athens and Corinth, not to believe his own Waiting 
or Scal when they ſhould be ſhown to them : but to keep for Antigonus his Towns, and the Remains of his Ring- 


dom, as if he were —_—y dead. Plutarch. in Demet. p. 914. D. 4s 
(4) Vid. Serran, Hift. Gall. in Philipp. Valeſ. ab init. (1) Nd. Grot. J. 2. c. 7. 4. 12, 13. (2) See Mr. Bud 1 

Dillcrtation de Succeſſione Primogenitorum ; Set. 22. &c. and alſo that De Teſtamentis ſummorum Imperantium, E& pecias 1 

Caroli II de Hiſpan, Reg. C. I, ſ. 21, Ec. See likewiſe Sidney upon Government, C. 3. 1. 18. and om. V. 0 the Hepon 


aux Queſtions d'un Provincial by Mr. Bayle, p. 138, c. | eural 
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Monarchical. 


8 or to his Adopted Son; nay, if he 
2 to one no —4 related to his Family 
00 But when ſuch a Monarch hath made no 
deen about the Succeſſion, it muſt then be 
conſider d, what Perſon the common Courſe and 
Order of Nature calls to inherit the Throne, 
For though the Prince, in his Life-time, did nei- 
ther by Teſtament, nor any other way, ſignify 
his Reſolution in this Affair; yet we mult pre- 
ſume, that he did by no means deſire the State 
ſhould upon his Deceaſe fall into Anarchy: 
Common Humanity not ſuffering him to leave 
his subjects in a Condition of Miſery and Ruin. 
E(pecially ſince, it he purpoſely declin'd to make 
à ſuture Settlement, it had been eaſie for him 
to have given the People Notice; ſo that, upon 
this Intimation they might have agreed on ſome 
Expedient for their own Security. Belides, we 
ought in Reaſon to ſuppoſe, that Princes, as 
well as other Perſons, are unwilling that the 
Rights or the Poſſeſſions which they have ac- 
quired, ſhould at their Deveaſe, either be im- 
bezel'd, or left as it wete to the firſt {Laker ; 
but that they would have them devolve entire to 

their deareſt Friends. Therefore when ſuch an 
| Omiſlion happens in Patrimonial Kingdoms, the 
{ame Order is to be obferv'd as in Private Inhe- 
ritances ; except ſo far as the Diſpoſition and 
Safery of the, Nation make it adviſable to recede 
from that Method. For although 'tis very likely, 
that a Fathet beats an equal Affection towards all 
his Children, yet if he be wiſe, he will fo far 
moderate and reſtrain it, as not to weaken the 
Hereditary: Eſtate, on which the Security and 
Honour of the Family in a great meaſure de- 
pend: and he ſhall be preſumed to have'taken- 
this Reſolution, if he hath: not expreſly declar'd 
any thing to the contrary, From theſe Conſi- 
derations it follows, that ſuch a Prince as we are 
now ſpeaking of, is deſirous to have the Monar- 
Ne chical Frame of Government preſerved afrer, his 
it Death; in as much as he ſhew'd his Approbation 
o WH of it by his own Example, and did not after- 
to WM wards reverſe or alter it, by his Word or Deed. 
ve And farther, ſince Men ate naturally inclin'd to 
WH wiſh beſt to thoſe from whoſe: Succeſs, ſome 
aft Honour and Glory is reflected on themſelves, 
ng rather than on others; and ſince the Power of 
en Children caſts the: brighteſt Glory on Parents 

aſter their Deceaſe; it muſt be concladed, that 
a Father is more heartily concern'd for the Hap- 
pineſs and Greatneſs of his own Iſſue, than of 
Strangers. If He had any other Deſign, he ought 
in expreſsi-manner to have declared it: fince, 
commonly ſpeaking, we do not ſuppoſe a Man 
to have been ſo little Maſter of his Wits, as to 
deprive his Children of ſo fair an Advantage, 
and to leave it, as it were, on purpole to create 
Quartels' and Diſputes. ' But Mr. Hobbes is in the 
wrong, when, amongſt the Tokens which a 
Reigning Prince may give of his Reſolution not 
to cranſmit the Crown to his Family, he reckons 
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(e) for one, long Cuſtom, In as much as he who 
* ſays nothing about his Succeſſor, is ſuppoſed 
to conſent to the ordinary Cuſtom of the King- 
dom: Which Cuſtom, whether it derives its 
* Original from the primitive Founder of the 
Race, or from any of his Poſterity, hath in 
time pals d into the Force and Authority of a 
Fundamental Law. But the Enquiry which 
we are now upon is, What Order is to be ob- 
ſerv'd in the Succeflion, when it is neither de- 
termind by the Appointment of the laſt Prince, 
nor by the Law or Cuſtom of the Nation. To 
proceed then, our. Silent Monarch mult be pre- 
ſumed to deſite, not only that the Kingdom ſhall 
preſerve its regular Frame, that is, that the So- 
vereignty ſhall not be divided into Shares a- 
mongſt his Sons, or near Relations, nor yer 
held in Common by them All, with equal Pow- 
er; but likewiſe that the State ſhall not be part- 
ed into diſtin& Governments, and many King- 
doms introduced inſtead of one: In as much as 
either of theſe Alterations would draw after it, 
not only the exceeding great Hazard and Detri- 
ment of the Realm, but alſo the utter Convul- 


ſion of the Royal Family, The next thing which, 


in this Caſe, muſt be preſumed to have been the 
Will of the Monarch is, that notwithſtanding 
the Prerogative of Age, his Sons ſhould be pre- 
ſerr'd before his Daughters; becauſe Men are, 
for the moſt part much fitter to command, and 
the Government of Womea is generally attend- 
ed with a long Train of Inconveniences, which 
muſt needs be increas'd, if the Brothers are to be 
ſet aſide to make room for a Female Sovereign. 
Another thing to be taken for granted on theſe 
Occaſions mult be, that amongſt Children of the 
ſame Sex, the Eldeſt is to be advanced rather 
than any of the reſt : and this not only, becauſe 
he is judg d to excel the Younger in Wiſdom, 
as well as in Years, but becauſe, if we conſider 
them with Relation to the Father, all Brothers 
are equal : And were the Crown to be beſtow'd 


'on the moſt Worthy of them, they could noc 


avoid falling into Irreconcileable Differences and 
Contentions. A famous Inſtance of which Truch 
we have in the Revolutions, that not long ſince 
happen 'd in the Empire of the Mogul, deſeribed 
at large by Monſieur Bernier. To prevent there- 
fore all ſuch Conſuſions, it is the beſt and ſaſeſt 
Method to follow the Order of Birth, which 
is embraced by the univerſal Agreement of all 
Nations, as a Rule which Nature her ſelf ſeems 
to have preſcribed (4). Yet here it will be ne- 
ceſſary, that the Eldeſt Son, who is thus pre- 
ferr'd to the Crown, take effectual Care for the 
honourable Subſiſtence and Support of his Young- 
er Brothers. But that he ſhould be obliged to 
make their Fortunes as large, as if the Kingdom 
were to have been' divided into equal Shares, is 
both needleſs and indeed impoſſible. For let us 
ſuppoſe four Brothers; whence can he Elder, 
who 1s to fill the Throne, procure ſo much 


it had been ſubducd. Guicciardin, . 5 
(6b) Add. Juſtin. J. 4 


\*} De Cive, c. 9. [. 15. 


(4) Add. Xenopho n. Cyropad. l. 8 Fe £59. Ed. H. Steph, in Cyrus's laſt Speech. 


. 


(a] Thus Alphonſus, King of Arragon, gave the Kingdom of Naples, which he had conquer'd, to his baſe Son Ferdi 
rh whereas others pretended, that it ought to have been united to Arragon, by the Arms and Wealth of which 
ation 


c. 5. u. 10. where Phraartes leaves the Parthian Empire to his Brother Aithridates, all his own 
Children being excluded. | 


Trea- 


—_ —— 
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Treaſure to pay the Portions of the reſt, as ſhall 
be equal in Value to three Parts of the Realm 
Ca) ? If, in Monarchies of this kind, the Prince 
dies without Iflue, his Brothers or Siſters are to 
ſucceed; and upon Failure of theſe, the next in 
Blood to the Deceas'd King ; with due regard 
ſtill to the Prerogative of Sex, and of Age. 
Nay the Government may, at length, devolve 
to thoſe who were actually related to the laſt 
Poſſeſſor, tho of a different Blood from the Au- 
thor of the Regal Line. And this, not only, if 
the Deceas'd Prince thus declared his Will, but 
if, by the Cuſtom of the Country, the ſame 
Method of Succeflion obtains in private Inheri- 
tances : for then, we muſt ſuppoſe, that the 
Prince would have the Cuſtom hold in regard 
to his own Patrimony (1), as well as to thoſe of 
others, when he hath made no expreſs Diſpoſal 
to the contrary. | 

Mr. Hibbes ſeems to have carried this Point a 
little too far, when he tells us (b), By the ſame 
Way as the Sovereignty deſcends, the Right Succeſſion 
likewiſe deſcends: For in caſe the Fldeſt Sen dies before 
his Father, be ſball be ſuppoſed, wnleſs the Father hath 
mide any other Settlement, to tranſmit the Rig bt of Suc- 
ceſſion to bis own Children: and therefore the Nephews 
and Nieces ſhall ſooner come into the Succeſſion, than their 
Uncles by the Mother's (he means by the Father's) 
fide. It cannot indeed but be acknowledg'd, 


that this Right of the Children to repreſent their 


Father, and come into his place, looks very fair 
and equitable (2); and that his untimely Peath 
ſhould not be the Cauſe of a new Loſs and Pre- 
judice to them, ſeems to be but a reaſonable Fa- 
vour. And yet, ſince the Son, during the Father's 


Life, hath not a full Right to the Inheritance, 


but only a juſt Hope and Expectation; and ſince 
it doth not appear, that this bare Hope can be ſo 
well tranſmitted ro Children, as the Right it ſelf 
might be; we may with more Probability con- 
clude, that by the meer Right of Nature, the Ne- 
phews have not the Precedency of their Uncles ; 
unleſs their Title is ſtrengthen'd and ſupported 
by the Laws, or Cuſtoms of the Kingdom (c). 
XII. But, in Kingdoms which were firſt con- 
ſtituted by the voluntary Act of the People, the 
Order of the Succeſſion doth likewiſe original- 
ly depend on the People's Will. And, if they 
expreſly confer on the Prince, not only the So- 
vereignty, but likewiſe the Right of nominating 
his Succeſſor (which is ſeldom done, unleſs upon 
4 very extraordinary account,) then he ſhall 
leave his Crown to whom he pleaſeth. But, if 
the People chemſelves ſettled the Succeflion, they 
either were willing to have it paſs in the uſual 


equal them to his Legitimate Iſſue. For, in 


way of other Inheritances. ſo far as chat Methoj 
can conveniently be applied to Kingdoms: 
elle they appointed a particular Courſe F 
which it ſhould be regulated and determine 
Now the Safety of the State requires that tle 
Succethion of a Kingdom, ſimply Heredizary * 
where it is barely appointed that the Crown 
ſhall paſs from each Prince to the next of his 
Kin,) ſhould vary trom che Order and Mech, 
of private Inherirances (4 , chietly in the folioy. 
ing reſpects. Fuſt, That the Kingdom ſhajj ny, 
be divided amongſt ſeveral Brothers, or other 
Joint heirs (4, equally diitant in Blood from 
deceas'd Prince. In as much as this Prohibition 
is highly conducive to the Agreement of tj; 
Subjects, and to the Support of the Nation 1nd 
Government. . Secondly, That the Succeſſion ſha 
ſtop at thoſe Perſons who are deſcended died 
ly from the Monarch; and not pals to the Col 
lateral Line, much leſs to the Degrees of Afin;. 
9 (eg). For the People, by their primitite 
rant, deſign'd only to confer the Kingdom on 
ſuch a Perſon and his Poſterity ; upon Failure of 
which, they again recover the Right of ſeuligz 
the Commonwealth as they judge convenient 
Thirdly, That no Perſon ſhall be capable of ju. 
ceeding, but ſuch as are born according to the 
Laws of the Country. By which Caution are 
excluded Natural or Baſe Sons, however they 
ſtand in the Father's Affection, who may perhaps 


thoſe Nations at leaſt which have any Honour 
or Spirit, ſuch Men muſt lie open to Contempt, 
whole Mothers were not thought worthy of Le- 
gal Matrimony, and were uſed rather for occa- 
ſional Inſtruments of Pleaſure, than for agree- 
ble Companions of Life. Beſides, fince the La- 
dies of that Profeſſion are ſeldom famous for Con- 
ftancy and Fidelity, and ſince they want the 
Advantage of a fix'd Cohabitation, it cannot ſo 
very certainly be known, whether the Prince 
be really the Father of this unworthy Progeny, 
which they charge upon him. But now tis high- 
ly expedient, that the Perſon of a King ſhould 
be Awful and Venerable, and, as little as poſlible, 
expoſed to Controverſy and Doubt (f). For 
which reaſon, tis the Cuſtom in ſome Nation, 
for the Queens to be deliver d in an open Cham 
ber, to take off all Suſpicion of a ſuppoſititious 


Birth. And we read that Queen Conſtance, Mo- 


ther of Ferdinand the Second, was brought © 
Bed of him, when ſhe was paſt Fifty Years cld, 
in a Pavilion erected in the moſt publick Part o 
the City, before a large Aſſembly of the Nob 
lity of both Sexes (g). Adopted Sons come like- 


— 


— 


(a) Add. Bcecler ad Grot. J. 2. c. J. f. 13. 
(2) Sec above in B. 4. c. 11. f. 12. 


— J. 1 45 c. 


of Sicily, who after the Death of that Prince, advanced to the Thrunc Dionyflus his EIdeſt Son Extincto in Sici 

ny ſio Hanno. in locum ejus Milites maximum Natu ex Fliis eus nomine Dionyſium ſuffecere ; & nature jus ſecutt, 
rmins futwrum efſe reg num. ſi penes unum remanſiſſet, quam ſi portionibus inter plures filios divideretur, arbitrabantur LY 

(e) Add. Bœcler ad Grot. I 2. c 7.1. 15 (f) See a famous Inſtage 


ſtin Lib. XXI. Cap. 1. 


this in Martinius Hiſtory of China, 1.6. c. 1. p. 202. When Perſeus and Demetrius diſputed which ſhould ſuccee 


(1) V. Gror. L. 2. c. 7.1. 11. n. 2. Grot 
(c) Add. Bodin, de Repub. I. 6. e. 5. p. 144, &c. D 
(4) This is a Remark which the Hiſtorian Fuſtin attributes to the Soldiers of Dioryſius, Tyr? 


(b) De Cive, c. 9. f. U. 


lia Dio- 
S 9u9 
Ju- 


4 Philip, 


ic w1s urged on behalf of the latter, that —_— he was the Younger of the Two, yet he was Born in hone 2 
lock, whereas Perſeus's Mother was only a Miſtreſs of the King's: and that, for Evidence of this Diſtinction, wr re 

hilft Demetrius exactly reſembled his Royal Father. Livy, I. 39, e. 53 _— 
(g) Pandulf Collenut. Net. 


had no Mark of Philip in his Body, w 


the Story of Ferdinand King of Naples in Paul, Jou. Hiſt. Neapol, I. 2. 
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wiſe under this Rule of Excluſion : as well be- 
cauſe to be deſcended from the true Regal Line 
makes à Prince more reſpected, and fills the 
Subjects with better Hopes, that he will reſem- 
ble his great Anceſtors, noleſs in Virtue than in 
Blood: as becauſe the People originally con- 
ſerred che Crown on the immediate Race of the 
firſt Poſſeſſor; deſigning, when that ſhould prove 
extinct, to reſume the Power of ſettling the Go- 
vernment for the future. But allowing Adoption 
to give a Right to the Kingdom, this Power of 
cheirs might be for ever foreſtall'd and eluded. 
Feurthly, That in the ſame Degree of Kindred, 
whether amongſt the Children or the Grand- 
Children of the laſt Monarch, the Males ſhall be 
preferr'd to the Females, tho' the latter happen to 
be their Superiors in Age (a). Fifthly, That in 
the ſame Degree, and the ſame Sex, the Advan- 
tage ſhall be given to the Elder (b). Laſtly, The 
Succeſſion of ſuch Realms differs from the Courſe 
of yulgar Inheritances in this, that altho they 
are deliver'd, as ic were, from hand to hand, and 
do not devolve to a new Poſſeſſor, till the Death 
of the former ; yet of theſe Perſons, the one is 
the Occaſion only, and no: the proper Caule of 
| cranſmicting them to the other: whereas com- 
mon Inhericances paſs to a new Proprietor by 
the Right, the Will and the Favour of the /2f. 
For 'tis not the Pleaſure of the Prince, under 


as 0F&t PP MM TS T_T & x 


) WH theſe Governments, which beſtows the Crown 
» on the next Wearer : but it deſcends in the Royal 
line, by virtue of the original Act and Conſti- 
„ ution of the People. And for the ſame reaſon 
„ {Wit is not neceſſary, that the Prince who ſucceeds, 
;. dbough the neareſt in Blood, ſhould take upon 
„ bimſelf the private Affairs, Incumbrances, and 
+ Debts of the Deceas d. But, if he thinks fit, he 
„ nay take Poſſeſſion of the Kingdom, and refuſe 
ne e Inheritance of the private Patrimony (1), 


to which that nobler Right of the Crown is by 
no means inſeparably united; but is of it ſelf an 
, entire, diſtinct, and tranſcendental Inheritance. 
. For the People muſt be ſuppoſed willing to have 


1 5 n —_ — cc 


People to eſtabliſh ſuch an Order of Succeſſion 
as we have been all along deſcribing, ſeem to 
be theſe : That the Throne may be ſill'd without 
any Controverſy or Doubt; and the Inconve- 
niences of new Elections avoided : that the 
Splendor of the Prince's Birth may increaſe his 
Reſpect, and his Race and Education give the 
Promiſe of more illuſtrious Vertue; and that the 
Reigning Monarch may ſtill govern the King- 
dom with more Vigilance, and defend it with 
more Courage, whilſt he is to deliver ic down 
to thoſe Perſons, who on the Score of Natural 
Affection, are the deareſt to him in the World (c). 

XIII. But ſince, in this way of Succeſſion, 
which we call ſimply Hereditary, it may eaſily hap- 
pen amongſt Kerle, far remov'd from the Au- 
thor of the Race, that it ſhall not be clearly 
known which of the many ought tobe preferr'd, 
if the Crown fell thus abſolutely to him who 
was next in Blood to the deceas'd Prince ; e- 
ſpecially fince the Favour of Repreſentation, (or 
of letting the Children repreſent their Parents in 
Right,) quite vaniſheth in theſe diſtant Degrees: 
to prevent any ſuch Controverſy, many Nations 
have introduced a more accurate Succeſſion, 
which they term Lineal (2). Now according to 
this, all the Deſcendents of the Royal Founder 
are conceiv'd to form a Number of perpendicular 
Lines, each of which approacheth nearer to the 
Throne, according as the Perſons, in the ſame 
Degree, ſtand poſſeſsd of thoſe Natural Ad- 
vantages, the Prerogatives of Sex and of Years. 
And the Kingdom ſhall not paſs into another 
Line, till the former is quite exhauſted and ex- 
tint, It is needleſs therefore for Perſons in this 
Liſt of Succeflion, to ſhew in what Degree they 
are related to the laſt Poſſeſſor, or to appeal to 
the Right of Repreſentation ; but according as they 
are born, the Law gives them a perſect Right of 
inheriting. in their proper Order: which Right, 
tho' they ſhould happen themſelves not to wear 
the Crown, they tranſmit in the ſame Order to 
their Children. Here then the firſt regard is to 
be paid to the Children of the deceas'd Prince, 
and not to the Living only, but to the Dead, 
in caſe they have left Iſſue in any Degree what- 
ſoever ; for ſuch Iſſue ſhall exclude all others, 
if theic Parents were the neareſt Lineal Heirs: 
yet ſo as ſtill toallow in the ſame Degree of the 
ſame Line, a due Preference firſt to the Advan- 
tage of Sex, and then to that of Age. (For that 
the bare Prerogative of Age ſhould out-weigh 
and over - rule the Prerogative of Sex, can per- 
haps be inſtanc'd in no Example of Hiſtory.) If 


be Crown deſcend by a clear and unqueſtion'd 
le, Ticle: but as for the peculiar Eſtate and For- 
ror tune of the Prince, they are not in the leaſt 
os, concern'd or affected with it. Befides, it might 
. Pprove a Burthen to the Nation, were the Royal 
ons Heir, at his Entrance on the Government, ob- 
o. liged to diſcharge ſuch Debts as his Predeceſſor 
0 betſonally contracted; ſince in Caſe the private 
od, MW Patrimony would not hold out, the Deficiency 
of {WI uit be ſupplied by the publick Stock. To 
obi - conclude, the chief Reaſons which move any 
. ; 
FE 4) Add. Bœeler ad. d. I. Grot. 4. 17. 

petitor with him for the Crown, (That he endeavour'd to invert the 
Grot. don, and of the Laws of Nations. Livy, I. 40. c. 11. 
you 
; Dio. 


F — _—_—— 1— ll 
— 


(5) Thus Perſeus * againſt his Younger Brother Demetrius, Com- 


rder of Ape, of Nature, of the Cuſtoms of Ma- 
(1) This is Grotius's Opinion, Lib. II. Cap. VII. 


dect 19, Gronovius in his Note upon this place finds Fault with his incomparable Author, but without the leaſt ap- 
pearance of Reaſon, Grotius is ſpeaking only of what a Prince has borrowed, or owes upon any other Account whatſo- 
Wer, not as Head of the State, but as a Private Perſon; ſo that his own | | 

kent! of the Crown-Lands, are as it were mortgaged for the Payment of ſuch Debts and Incumbrances. Whereas all 
Yronouvius's Reaſons only prove, that a Succeſſor is obliged to di 4 all the Debts and Incumbrances that were con- 


rivate Patrimon 


which he poſſeſſes indepen- 


for the Occaſions of the State, as could eaſily be 
Now this is 


p. X. Set. 8. Mr. Barbeyrac's Fourth Note 


(c) The Perfians had a very extraordinary Cuſtom, by which One-ey'd Per- 


Phill, ated by his Predeceſſor as Head and Governor of the People, an 

* proved, if the Thing were not evident to any one who with never ſo little care will examine that Note. 

* mY Grotius does not deny : On the contrary he confirms it himſelf ſufficiently at large in Chagyer XIV. of the ſame 

44 che 3 3 85 12. See what our Author ſays after him, Book VIII. Cha 

* sdection, p. 321. 

Nauf ns, and thoſe who ſabour'd under any other Corporal Blemiſh were excluded from the Crown, Procop. de B. Perf, 
wiſe . e. Ii, (2) tee Grot. B. 2. Co 7. ſ 22, 23, 


ſ 2 the 


. 
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the laſt poſſeſſor dyed Childleſs, the account Founder's Sons are the tit in the Liſt, a 
paſſeth back to the next Line above him, and ſoon; to their Age ; next: to them his Nephe 
{till aſcending from the deceasd ; and not deſcend- regard ſtil to their Father's Age, and 


Ccordin 


: ; to thei 
ing ſrom the firſt Progenitor: with the ſame Allow- own: upon Failure of all theſe, the Founder, 
ance as before to the two Prerogatives of Nature. Grand- ons come in, then his Grand- Nephews 


The two Species of Lineal Succeſſion, com- and fo vn. This was the Courſe obſery'd of old 
monly aflign'd, are what they term Cognatical, in Numidia, as we may gather from Livy (e) 
and Agnatical (1): The former kind which, on The like is practis'd in the Kingdom of Siam (4); 
account of its being receiv'd in the Kingdom of and hath been in Fez and Morocco (e): as it Was 
Caſtile, goes likewiſe by the Name of Caſtilian, heretofore amongſt the Curacs or petty Kings in 
hath this Peculiarity in it, that in the lame De- Peru, under the Empire of the Nu ( F) Thus 
gree of the ſame Line, the younger Males are in many Parts of the Eait Indies, eſpecially on 
preferr'd to the elder Females ; yet ſo as that no the Coaſts of Malabar, tis the Cuſtom for the 
Tranſition is made from one Line to another on Father to be ſucceeded not by his own Son, but 
the bare Obſtacle of Sex. Thus it doth not ex- his Siſter's Son: the People fancying themlelye; 
clude the Women, but poſtpones them to the to have more evident Proof, that the latter is gj 
Men: and runs back to the Females again, in caſe the Royal Blood (g). In Hiſpaniola, the Ne. 
the Males, who were ſuperior or equal to them phews by the Siſter are admitted for the ſam; 
in other reſpects, ſhall happen to fail together Reaſon; tho' not till the direct Line fails /þj 
with their Iſſue. By Conſequence therefore, a And amongſt other Indian Nations, in that Neigh. 
Grand-daughter by a Son comes before a Grand- bourhood, even in private Inheritances, the pre. 
ſon by a Daughter, a Niece by a Brother be- ſent Poſſeſſor prefers his Siſter's Children to hi 
fore a Nephew by a Siſter. The other kind of own : excepting the Family of the Tucas, where 
Lineal Succeflion, or the Agnatical, differs from the Son conſtantly ſucceeds the Father (i). The 
this, in that it excludes from the Crown, the ſame Rule is follow'd in Canada, with regardts 
Females and their Deſcendents for ever. A Cu- Honoursas well as to Eſtates (&). Strabo (1) repom 
ſtom which ſeems chiefly to have been taken up, a very ſtrange way of Succeſſion amonglt the 
to hinder the Kingdom from paſling by Marriage Chatramotitz, a People of Arabia. The Cran 
to Strangers; and to maintain the ancient Stock paſſeth, ſays he, from the preſent Poſſeſſor, not to li 
in its due Veneration, which might be in danger Son, but to the firſt Nobleman that was Born in hi 
of growing weak and deſpicable, by ſuffering Reign. For ſoon as every new Monarch is ſuthd i 
ſo many foreign Graffs. This is commonly - the Government, a Liſt is taken of all the Wine 
known by the Name of French Succeſſion, having the Nobility, who appear then to be with Child; al 
long obtained in that Nation. In ſome places Keepers are ſet over them, to obſerve which Lady uff 
the Agnatical Method is temper'd with this Re- brought to Bed of a Son: and the Child which thugn 
ferve, that in caſe all the Male-line fails, the the ; 4 is declared lawful Heir, and educated ind 
Right returns to the. Females (a). Royal Manner againſt the next Vacancy in the Tire, 

We may remark in general of Lineal Succeſſion, XV. Tis a Queſtion uſually canvaſsd, who 
that ſince tis ſo very plain and eaſy, it might be ſhall be Judge of the Controverſy between two 
a principal means of deciding Controverſies in or more Competitors for a Crown; eſpecially 
Kingdoms, to enquire firſt of all, what kind of if the Kingdom be not Patrimonial (3)? Fi 
Succeflion hath been there by Cuſtom eſtabliſh'd. to try out an uncertain Title by the Sword, is 
A remarkable Inſtance of this the Hiſtory of the manifeſt Breach of the Law of Nature. Here 
laſt Age preſents us with in the Diſpute about the then it is evident, inzche firſt place, that Di. 
Succeſſion to the Crown of Portugal; when Ray- putes of this kind cannot poſſibly be determin' 
nutius of Parma ſtood on the Right of Lineal, the in the way of Jutiſdiction, or proper Sovereig 
other Competitors on the Right of Simple Inhe- ty: and that therefore they muſt be leſt to thit 
ritance (b). Method of Deciſion, which holds amongſt be- 

XIV. Another Method of Succeſſion C2) may ſons, living in a State of natural Liberty, u 
be introduc'd, by Virtueof which he ſhallalways ſubjection to no Judicial Authority (4). Þ 
{tand neareſt to the Crown, who is neareſt to the which Senſe we ought to underſtand what cr 
Founder of the Royal Family. Thus then the rius (m) hath deliverd on this Point. Nos 


— nn 


(1) Theſe Names come from the Words Cognati and Agnati, the former whereof ſignifies the Kindred by the Mothe! 
fide ; the latter, the Kindred by the Father's ſide. The latter only inherit the Crown by an Agnatical acceſſion, de 
one or other may obtain it by a Cognatical Succeſſion, (a) Vid Guicciardin, J. 12, p. $67, 

(b) Vid. Conneſtag. de Unione Luſitan. J. 3. (2) Vid. Grot. J. 2. c. 7. f. 24. (e) L. 29. © 29. 10 

(4) Jodoc. Schouten in Deſcript, Regn. Siam. (e) Thuanus J. 65. ad. Ann. 1578. & Conneſtag. de * f 
Luſitan. J. 1. the laſt of which Authors ſeems to hint, that this proceeded from a particular Compact between the ＋ 
thers. (f) Garcilafl. de la Vega, J. 4. c. 10. (g) Petrus de Valle, [tin, Par. III. Epil, 
Hieron. Oſorius, in ſeveral Places of his Work. (h) Franc. Lopez de Gomara, Hiſt. Ind. Occidental, c.? f 

(i) Idem c. 12. (&) Franc. Creuxius Hit. Canad, J. 1. (1) L. 15. p. 528. Ed. Genev. Caſaub. * 

(3) The beſt way is to refer it to an Arbitrator that is of the ſame Royal Family. De Offic, Hom. & Civ, I. 2. hach 
f. 13: (4) It then the 1 or the People, find that either of the Competitors refuſes to make uſe o 


he 
amicable Methods of deciding Controverſies as are practis'd "7 Perſons living in a State of natural Liberty, and tht 


: f war" ; 3 inly biin 
endeavours to involve the Commonwealth in Civil Wars, only to gratifie his own Ambition ; they may certainly 2 


him to reaſonable Terms by forcible: means, tho* their Determination be not in the way of Judicial Sentence. bon 
wins had minded that, he would not have thrown ow ſo many Words in cenſuring his incomparable Author, y 6 
lie pu's a wrong Conſtruction in his Note upon Lib. II. Cap. VII. Set. 37. for I doubt not but that Grof/#5 uff 
3 | | - Line - in his N 
what I have 51 now ſaid I likewiſe find that Mr, Hertius takes Notice pretty near of the ſame Thing in þ 
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this Section, p. 323. (m) L. 2. e. 7. 1, 27. | 2 + 
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choſe are ſaid to live in a State of Nature, who 
are neither ſubject one to the other, nor both 
to a common Lord. And tho' the Parties them- 
; ſelves may png whilſt chey are contending, 
acknowledge a Sovereign; yet the Cauſe is of 
ſuch a Nature, as not to bear the Sentence of any 
© Perſon under the Notion of a Superior. Firſt, a 
Foreigner cannot pretend to interpoſe as a 
judge. Nor, Secondly, is the King himſelf, if 
© The Controverſy happen'd to be ſtarted in his 
Life time, a ſufficient Arbitrator: in as much as 
the People, in theſe Monarchies which we now 
© ſpeak of, are not ſuppoſed to have left the Me- 
thod of Succeſſion to the Pleaſure of the Prince. 
Not but that we have many Examples in Hiſtory 
ot Kings, who relying on their own Authority 
and Worth, have aſſumed greater Power in this 
| reſpect, than the Conſtitution of Free Kingdoms 
would otherwiſe allow. Thus Darius in Herodo- 
| tus (a), decides the Quarrel between his own 
Sons: and in Plutarch (b), Arſicas and Cyrus ſub- 
mit to their Father's Determination (c). And 
laſtly, it may be maintain'd, that neither the 
People themſelves can have ſuch a Competition 
in an Authoricative manner. Yet not for the 
© Reaſon allign'd by Grotius, Becauſe the People have 
transferr'd all their Furiſdiction to the King and Roy- 
al Family, and therefore can claim no Reliques of it for 
themſel ves, whilſ® any of that Line ſurvive. For 
Succeſſion in ſuch a Caſe doth not belong to 
that Juriſdiction, which the People conferr'd on 
the Ring: and if a Quarrel of this kind ſhould 
ariſe during an Inter-regnum, the People cannot 
be debarr'd, at leaſt from a Temporary Juriſdi- 
ction. Bur the true Reaſon muſt be drawn from 
the Nature of theſe Diſputes. For the Effect of 
Judicial Power, as exercis'd over Subjects, is, 
that they ſhall be obliged to acquieſce in the 
Sentence given, and upon Refuſal, ſhall by vir- 
tue of the Sovereign Authority be compell'd to 
ſubmit. And this, becauſe *cis one part of Civil 
dubjection, to expect from their Superior, the 
Decilion of any Controverſy that may happen 
between them and their Fellows, But now, if 
we run over all the various Doubts which may 
be rais'd on the Point of Succeſſion, we ſhall 
find that not one of them is capable of being 
lolv'd by the People, in the ſame commanding 
manner, as the Cauſes of private Perſons are 
ended by the Ordinary Judge. For ſuppoſe a 
Prince already ſettled in the Throne, with the 
Approbation of the People, ſhould have a Claim 
put in againſt him by another of the Royal 
Family, who pretends be the nearer Heir: In 
this Caſe, the People having acknowledged the 
Prince in Poſſeflion, it cannot be imagin'd, that 
the new Claimant will appear, or ftand to their 
Verdict. Nor, on the other fide, will the Poſ- 
lellor of the Throne ſubmit to be judg'd by 
thoſe who have already ond him for their So- 
vereign. Much leſs have the People a ſufficient 


ro... 


. 
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* 
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Power to give judgment, when they reſuſe to 


own the Perſon who puts in his Pretenſions. But 
if, upon a Vacancy in the Throne, Two Com- 
petitors offer themſelves, and engage in a Di- 
ſpute about their Title, and the People only 
ſtand ready to receive him for their Prince, who 
ſhall have the better Right; there is here no need 
of Judgment properly ſo call'd, or ſuch as is 
given by the Sentence of the Court, to com- 
poſe Matters between private Men. For in this 
Caſe the controverted Point muſt be one of theſe 
two; either barely, which of the Rivals ſtands 
in the neareſt Degree, or elſe which Degree 
ought to have the Preference? When the former 
happens to be the Queſtion, the contending 
Parties are to clear their Deſcent as well as they 
are able; and he who ſhall appear to the People 
to make out his Claim moſt evidently, ought to 
carry the Day. Now tho), in this Method of 
proceeding, the People's Vote weighs conſidera- 
bly towards turning the Scale, yet it is not pro- 
nounced like a Sentence from the Tribunal, but 
only in the way of a bare Approbation: as a 
Debtor who is ready to pay, delires only to ſee 
the Bill, and to ſatisfy himſelf in the Truth of 
what he is charged with, 

But if the Diſpute be, which Degree or which 
Line ought to have the Preference, this ſhall be 
adjuſted by the Common Declaration of the 
People, ſince every one is preſumed to under- 
ſtand what way he likes beſt ; and ſince the Peo- 
ple is ſtill reckon'd the ſame as it was heretofore, 
when the Order of Succeſſion was originall 
eſtabliſh'd. Thus the Controverſy between Ed- 
ward King of England, and Philip Valois, as like- 
wiſe that which happen'd before between Fane, 
Daughter to Lewis Hutin, and Philip the Long, 
was dilcuſs'd before an Aſſembly of the Eſtates 
of France (d). Thus we find in Mariana (e) nine 
ſelect Judges ſettling the Succeſſion in the King- 
dom of Arragon. And in Dionyſius Halicarnaſſexs 
(F), the People end the Differences between 
Sylvius and lulu, in favour of the latter; chiefly 
on this Argument, That he was born of a Mother, 
who had been the True Heireſs of the whole King- 
dom. And yet, this Declaration hath no more 
of the Nature of a judicial Sentence in it, than 
when a Perſon, who hath firſt conferr'd a Grant, 
afterwards explains ſome Terms that were 
thought ambiguous, or obſcure in the Inſtrument 
of Donation, 

In Caſe either of the Competitors ſhall re- 
preſent it as a Grievance, that the Affections 
of the People ſzem prejudiced in favour of his 
Rival, it may be the moſt ready Expedient to 
refer the Conteſt to proper Arbitrators ; ſuch as 
are neither inclin'd to one Party more than to 
the other, and in regard to whoſe Intereſt, tis 
an indifferent Matter which of the Two gets the 
Victory (g). 
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ers to their Uncle Artaphernes as to a Domeſtica] Fudge. 


of 2 1 French Hiſtorians, and Polydor. Virg. Hiſt. of Engl. I. 19. ab init. 
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qa) Polymnia, init, Yet Fuſtin (I. 2. c. 10. n. 9, 10.) reports that the Cauſe was referr'd by the Conſent of the Bro- 


(c) Add 1 Kings 1 55 Sc. 


(5) Artaxerx. init. 
(e) Hiſt. Hiſpan. I. 20. c. 2, 3. 


Head. : (g) Vid. Conneſtag. de Unione Luſitan. J. 3 & 5. The moſt uſual Controverſies that occur on this 
en Grotius, I. 2. c. 5, 1, 28, &c, Arniſzus Reſect. Polit. I. 2. c. 2. ſ. 10, &c. and in other Authors. | 
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CHAP. VIII. 


The Supreme Power is to be held Sacred in Civil States. 


I. The Supreme Power mot to be reſiſted in 
lawful Comands. | 
II. bet ber a Private Member can ſuffer In- 


jury from the State. 


III. Subjects very prone to unjuſt Complaints 

| againſt their Governours, ; 

IV. How many ways 4 Sovereign may injure 
bis Subject. 

V. Whether in the Caſe of Grievous Injury 


and Oppreſſion a La wſul Prince may be 
reliſted. | 


I. S Civil Empire, or Sovereignty, was firſt 

introduced to guard the Safety of Man- 
kind, and to take off the almoſt infinite Miſeries 
of a State of Nature, ſo that it be held ſacred 
and inviolable by all Men, is highly the Intereſt 
of the whole World (a) (1). And thus much 
indeed every Man in his Wits will confeſs, that 
tis a Sin to oppoſe a lawful Ruler, whilſt acting 
within the Limits of his Authority. In as much 
as it appears evidently from the Nature and De- 
ſign of Government, that there muſt of Neceſ- 
ſity be join'd with it an Obligation to Non-re- 


ſiſtance ; or to a ready Obedience in performing 


or omitting any thing, which it ſhall command 
or forbid. The main Queſtion therefore muſt 
be, whether in caſe the Sovereign ſhould enjoin 
the Subjects what is unlawful, or treat them in 
an injurious manner, He is then alſo be eſteem'd 
Sacred; and ſo, that the Subjects ought not in a 
violent way to reſiſt and repel the Injury ? 

II. Mr. Hobbes (b) indeed maintains, that 4 
State cannot do Injury to a Subject, as neither can a 
Maſter to his Slave. And he builds his Notion on 
this Argument, That no Covenant hath paſs d 
© between the State and the Subject, (all Injury 
according to him, conſiſting in the Violation of 
a Covenant ;) and that the Will of the Subject is 
entirely ſubmitted to the Will of the State, ſo 
© that whatſoever the State acts is ſuppoſed to be 
© done with the SubjeR's Conſent. But now that 
© what a Man willingly conſents to receive, can 
* be no Injury to him, is a Maxim that every 
© Body is acquainted with. But we have alrea- 
dy evinced (2), both that Injury doth not barely 
conſiſt in the Violation of a Covenant, and that 
there doth really a Covenant (3) paſs between 
the Monarch and his Subjects. And as for Sub- 
jects ſubmitting their Will to the Will of the 
State, this mult be interpreted, and reſtrain'd 
according to the true End and Deſign of Civil 
Communities; and then the whole Matter will 
come to this Iilue ; every Subject ſubmits his 
Will to the Will of che State in all thoſe Affairs, 
which reſpe& the Common Intereſt and Safety ; 


I 


VI. The Name of Tyrant does ng 546; 
uſe of Licence the Subjecl © i 

VIL Grotius's Opinion. 

VIII. NoPrinces are to he held Sacred, but (4,4 
are truly inveſted with Royal Authoricy 

IX. Is what Cafe an Uſurper may be a,” 
ledg'd for a Lawful Prince. | 

X. How far the Commands of ay Uſurpe 


or by the univerſal Law of Humanity ; ther 


— 


oblige the Subjects, while their Lawfy 
Sovereign is Alive, th in an Exily 
condition. 


and in any Buſineſs of this kind a private Men 
ber cannot complain of Injury, tho' he ſhowy 
happen to diſlike the publick Proceedings, By 
ſince it is very poſſible, that the Sovereign Powe: 
may enjoin the Subject ſuch Performance, ot 
infſict on him ſuch Evils as bear no regard oth 
publick Welfare, but intrench on the particuly 
Perſon's Right, whether acquired by Covenant 


appears no reaſon why we ſhould not affirm tha 
a private Member is capable of being injurd by 
the State to which he belongs. 

III. But here it ought well to be conſiderl, 
that turbulent and querulous Subjects are wont 
to cenſure many Actions of their Prince as Inju- 
ries which are by no means ſuch. Every thing 
is by them condemn'd, for Oppreſſion and Mil- 
management, that doth not exactly ſuit with 
their private Judgment. Now as the great Va- 
riety of Men's Inclinations, and the lrregula- 
rity of their Aims and Wiſhes, make it impoſhible 
that the publick Adminiſtration ſhould be equally 
grateful to all Perſons; ſo he who exclaims 4- 
gainſt all Proceedings as injurious, which do not 
hit his particular Humour, is either contriving to 
overthrow the Conſtitution, or hath a Mind to 
be tampering in the Government himſelf. The 
laſt is the Caſe with many Murmurers ; who ate 
diſcontented only becauſe the Common-wealth 
is not in their own Hands. Of this Number was 
Avidius Caſſius (e), who boaſted that he took up 
Arms againſt Marcus Antoninus, becauſe he wa 
diſpleas'd at the Prince's Greatneſs, and could vn 
bear the Name of an Emperor. The ſame Pretence 
was made uſe of by Peſcennius Niger ( d), and by 
Chledius Albinus (e), in their Rebellions again 
Sever. Many complain of their Prince for em. 
ploying bad Miniſters ; when if we ſearch into 
the Bottom of their Diſcontent, we ſhall find i 
to be only that they are not themſelves prefer 
to a Share in the Miniſtry. The Common Peo- 
ple often grumble at the Hardſhip of Taue, 
when no more is demanded than what 1 
preſent Occaſions of the Publick, or ſuch Nec 


— — 
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(4) Add. Diodor. Sic. J. I. c. 90. 


(1) V. Gro. I. 1. c. 4. f. 2. And two Latin Diſcourſes of Mt. Modi; 


Publiſh'd in French by Mr, Barbeyrac in the beginning of the Year 1507, Entituled, Du Pouvoir des Seuve rains, S de la 


Liberte de Conſcience at Amſterdam, 
venth Chapter of the firft Book, Se. 13. 
(c) In Vulcat. Gallican, c. 1. 


(6) De Cive, c. ). ſ. 14. c. 8. ſ. 7. 
(3) See above in the Second Chapter of this Book, Seck. ö, E. 
(4) In Alian Spartian. 


2) In t e Le- 


(e) In Ful. Capitolin. ſitiei 
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| Chap. VIII. 


fries as are likely to ariſe hereafter, ſeem to re- 
quire. And what Anſwer they ought to re- 
ceive, Mr. Hobbes (a) will inform us. As for the 
Urict and ſevere Execution of the Laws, no 
Perſon can make this the Ground of his Diſſa- 
tisfaction, but ſuch an one as delires a Liberty of 
committing Wickedneſs. After all, in caſe any 
UMlan looks on thoſe Burthens as intolerable, 
Which the Affairs of the Commonwealth make 
neceſſary, he hath the Privilege of quitting the 
State. And if he is not inclined to make ule of 
chat Privilege, he hath nothing to blame but 
the Common Condition of Mankind, who are 
not to expect in this World any Degree of pure 
and untainted Felicity. But ſhould he chink it 
allowable for him, on this account, to rid him- 
ſelf of the lawful Government by violent means; 
were the ſame thing, as if he ſhould teſolve to 
improve his Fortune by Rapine and Theft, be 
cauſe he thinks it a Hardſhip to maintain himſelt 
by his own Induſtry and Labour. 

IV. Tho' all chis muſt be acknowledg'd to be 
true; yet there is no doubt, but that a State, or 
the Sovereign Ruler of it, may do an [njury to a 
private Subject: ſince here the Parties are both 
under the ſame common Law of Nature at leaſt, 
which is ſufficient to make chem capable of being 
injured one by the other. Now a Sovereign may 
de conceiv'd to injure his Subjects two ways, if 
in his Dealings with them he violates eicher the 


is, if he either treats them nor as Subjects, or not 
as Men. The Duty of a Prince reſpects either 
the whole People, or particular Perſons. Thus 
much a Prince owes to the whole People, that 
he procure the Good and Safety of the Com- 
munity, either by his own Judgment, in caſe he 
be Abſolute, or if his Power be limited by Laws, 
according as thoſe Laws ſhall direct and pre- 
ſcribe. Therefore he injures the whole People, 
if he quite chrows off all Care of the Govern- 
ment, in his own Perſon, and doth not ſo much 
as ſee that the publick Buſineſs be diſpatch'd by 
his Miniſters. As for Inſtance, if he ſhould nei- 


ther undertake the Defence of the Kingdom 
apainſt Foreign Enemies, nor by a due Execution 
of the Laws ſecure its inward Peace ; and yet in 
de midlt of all this Neglect, ſhould continue to 
enjoy the Titles and Revenues, and ſhould judge 
f the Greatneſs of a Prince to conſiſt in the un- 
E bounded Extent of his vicious Pleaſures. For if, 
+ WT ogether with the Adminiſtration, he lays aſide 
, the Honours and Profits of the Regal Office, he 
ban be ſuppoſed to have plainly abdicared the 
. Corernment. Which Privilege of reſigning the 


Crown ought to be allow'd him, unleſs he hath 
hiſt, by Evil Counſels, put the State under great 
Difficulties, and then would deſert it in the 
0. BY dit of its Danger. And this muſt be own'd 
tor a manif | 

es nifeſt Injury, thus to diſcharge no part 
ne ia Duty, and yet to deſire the Reward and 
el — 


— 


Duty of a Prince, or the Duty of a Man ; that 


Held Sacred in Civil States, 547 


Advantage of it. But ic will be a much greater 
Injury, ſhould he with Hoſtile Incentions, di- 
rectly endeavour to overthrow the Common 
Safety; and put on the Perſon of an Enemy, 
which cannot poflibly conſiſt with the Perſon 
of a Sovereign (1). But ſuch a Caſe as this can 
never happen, where a Prince is Maſter of his 
own Reaſon. For who, in his Wits, would 
ruin what belongs to himſelf (2)? Oc where 
will he meet with Subjet?s, who uſech them as 
Enemies? Net indeed, if he happens to enjoy 
two Kingdoms at once, tis poſſible that he may 
ſeek the Deſtruction of the one, to advance the 
Intereſt and Greatneſs of the other (3). Buc 
we have an Inſtance even of the former Madneſs, 
in the Story of a certain King of Peru, in the 
la! Age, who by the Practice, as *twas reported, 
of ſome Magicians, was poſleſs'd wich ſo utter 
an Averſion to his Subjects, that he took up a 
Reſolution to make them all away; and in or- 
der to «this, commanded thac no Perſon under 
Pain of Deach, ſhould Till the Ground for the 
ſpace of Three Years. Which occaſion'd ſo grie- 
vous a Famine, that the People murther'd each 
other for Food (%.. Again, a Prince injures che 
Community, if he ſubverts the Fundamental 
Laws wichout the Conſent of the People, and 
upon no urgent Necellicy : or if he go about to 


change the manner of holding the Government. 


As likewiſe, if he ſhould ruin the publick Patri- 
mony ; or if, by impoſing greater Tributes than 
che Occaſions of the State require, he ſhould 
firſt imploy the Subjects Puiles, and then ſquan- 
der away the Money in Extravagance, or ſend 
it out of che Realm : with many Aas of the ſame 
Nature. To all which may well be applied the 
{mare Concluſion of the Old Greek Epigram (c). 


A D, TH N t. is 72 guAey ler 
OAAUT&1y $1T% UN, 419 m3 Tu Naxos; 


But where's the Difference, if the Sheep muſt bleed, 
Whether the Keeper, or the Wolf they feed ? 


But he keeps off the Wolf; we own the Deed ; : 
The Duty which a Prince owes to his parti- 
cular Subjects is, that he permit them to enjoy 
the ſame Rights with others of their Rank and 
Order; that he protect and defend them, and 
adminiſter Juſtice to every one, ſo far as his re- 
ard to the publick Safety will allow him. If he 
ails i of theſe Performances towards par- 
ticular Perſons, when the Condition of the 
Commonwealth would give him leave to diſ- 
charge them, he certainly does the reſpective 
Perſons an Injury (4). An Old Woman who 
came wich a Petition to the Emperor Adrian, and 
was by him told that he had no leiſure at preſent 
to hear her, in a very angry mood made Him 


this ſmart Reply, Ergo noli imperare, Therefore don't 
pretend to Govern (e). 


— (a) De Cive, 623 £25 


— 


(1) As the Emperor Caligula, who wiſh'd that the Roman People were but 


15 ede Head, that he might daſh its Brains out, as we have it related in Sueton, c. 30. (2) V. Grot. J. 1. c. 4. 
＋ ö wh (3) This is what Philip King of Macedon formerly did, as is related in Livy, B. 49. c. 3, &c. 

ge⸗ 1045 __ Moquet. Itiner. l. 4. 8 Antipater in Antholog (4) V. Fuſtin. I. 9. c. 6. near the 
FR UE indeed Pauſanias's Aion is by no means to be commended. (e) Xiphilin, Epre. Dion, & Zo- 
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54.8 7 he Supreme Power is to be Book VA. C 
That Duty which the Prince ſtands under as wont to pals over ſlight Milcarriages. Therefore eds Fa 
2 Man, he may violate ſeveral ways, in his how much more jult and reaſonable muſt ic bs N Matt 
Tranſactions with particular Subjects. As ſup to overlook the pardonable Failings of a Ping WR Na 
poſe he ſhould undeſervedly brand an honeſt on whole Care the Tranquillity of the whole when 
Perſon with Diſgrace and Ignominy ; if he Nation, and che Security of every Man's Liſs WS chrea' 
ſhould with-hold the Reward promisd to his and Fortune depends? And ſo much the rather; is bet 
Service; if he ſhould refuſe to diſcharge his ſince Experience informs us, with how fatal q the $ 
Debts, or to fulfil his other Contracts or En- Deſtruction of the People, and how miſerable 4 Fligh 
gagements, or to repair a Damage which he Convulſion of the State, the very worſt of Pringy nothe 
hath occaſion d by ſome extravagant Humour; have been dethron'd. We are to forgive they But | 
if he ſhould afſault the Honour of chaft Virgins, the ſlighter Injuries of Rulers ; as well in repard Fury 
ſhould defile his Subject's Beds by Adultery, to their high and noble Office, and to the many wicho 
ſhould hurt theic Bodies, ſeize or deſtroy their Benefits we conſtantly derive from them in othe; as tO | 
Goods; laitly, if he ſhould take away the Life relpects, as out of a due Concern for our Felloy ſame 
of an innocent Perſon, either by direct and Subjects and for the whole Commonwealth (4 and 0 
dowaright Violence, or by ſuborning falſe (1) We ought to bear, ſays Tacitus (c), with th Suffer 
Witneſles againit him, or compelling the Judges Tempers of Princes ; fince frequent Alterations can . Privil 
through Threats and Promiſes, to paſs an unjuſt ver turn to the Advantage of a State. *Tis a ſen, bent 
Sentence of Death: Ammianus Marcellinus (a) ble Argument, that which Cerialit (in the ſane State, 
hath made a very ſenſible Reflexion on the Grie- Author (4)), uſeth to the Rebellious Trey; they 
vances laſt mentioned. Among ſt Arms and Trum- As you would endure, ſays he, the Barrenneſi if 4 ther | 
pets, ſays he, the Equality of Condition makes the Soil, the immoderate Force of Rain, and the othy |, no Ca 
Danger ſeem lighter ; and the Power of Martial Va- conveniencies of Nature, ſo endure the Luxury or th the V 
bur either poſſeſſ-th it ſelf of what it attempted ; or, Avarice of Na Rulers. There will be Vices in th leaſet! 
if taken off by the Surprize of unexpected Fate, carries World ſo long as 1here are Men ; but then thiſe a or De 
10 Mark of Infamy aling with it, but concludes Life not perpetual, and are amply recompenſed by the lun. Jawful 
and Pain together. But when the Pretence of Rights mixture of better Qualities. Plato (e) ſpeaks adm. fendin 
and laws ferves to cover and diſguiſe wicked Coun- rably to the ſame purpoſe, He ought never tc lea of the 
fels, when the Judges fit maſqu'd in the ſevere Gra- V. tolence to our Parents, unleſs they are depriv'd of then plead 
wity of Cato or Caſſius, but att every thing accord- Reaſon: But if we diſlike their manner of Living m thoſe 
ing to the Arbitrary Pleaſure of their inſolent Maſter, muſt not provoke them iy unpr-fitable Remonſtraxn, ouſly t. 
and the whole Affair of Life and Death is weigh d and er cheriſh in them by ſervile Flattery and a Crimind find 21 
determin d by his Humour, nothing elſe can enſue but Compliance, the Vices to which pe would not be ſubjl Delign 
Capital Deſtruttion and precipitate Ruin. ourſelves. A wiſe Man will take up this Reſolution openly 
V. Bur 'tis a Point of greater Difficulty to ex- in regard to his Country; then. only to reprebend the 8 
plain whether Subjects are obliged to endure all Miſcarriages in the State, when his Reprodf i like Courſe 
thoſe Injuries without reſiſting, or whether in io meet with good Effelf, and not to draw down Ruin goes al 
ſome Cales they may not repel them by Force? on himſelf : but when a Reformation cannot be wrought Wi *<nCC a 
Our Judgment on the Matter is this: Since without the Expulfiow and Slaughter of many Pele of Pur 
ſuch is the Condition of Human Life, that it be will never attempt to introduce a Change in it Comm. 
cannot be exempt from all Inconveniences, and Government by violent means ; but will give bim ef grantec 
ſince 'tis not ealy to find a Man in the whole ap to Quiet and Retirement, and pray for bis e 4 S⸗ 
World, who is ſo nicely exact in his Behaviour, and the Publick Happineſs (F). Belides, à Man thereto 
as to give a compleat and univerſal Satisfaction; conſults his own Safety, when he chooſeth - 
twould be equal Folly and Impudence to oppoſe ther to diſlemble the Affronts of too powerful an 
a Prince for every Fault: eſpecially ſince we our Oppreſſor, than to draw on himſelf ſome greater (a) Pl; 
ſelves on the other hand are not ſo very punctu- Miſchief, by unreaſonable Reſentment and a) Oe 
al in the Diſcharge of apr Duty towards Him; Complaints (g). Add to this, that as we * By xXXXVII 
and tince even in private Perſons the Laws are commanded by the Holy Scriptures (2), ſo 4c 3 
in Whic 
7 — — — - — ae Nay, he | 
der with 
(e) L. 26. e. 13. (5) V. Faſtin. I. 15. c. 4. (1) V. Get. I. 1. c. 4. ſ. 4. That maſt be duly Being. 
conſider'd. For the Sovereign has never any Right to do the leaſt Injuſtice. If then we ought not to reſiſt him but in (20 As 
the laſt Extremity, tis not for his Sake, or by Virtue of his Power, but on account of the Intereſt of the State, Which are veſted 
would by that means be expos d to Troubles and Commotions. Beſides that (as Gronovius obſerves, in his Notes 175 Conſcieac 
Cin, Lib. I. Cap. III. Sect. 8. Num. 15) it often happens that a People upon the Expulſion of one bad Prince, 1. ſtionable 
under the Dominion ot another worſe than the former; the ſpecious Name of Liberty ſerving thoſe: for 2 Pretene® * , nounce it 
are Ambitions of bringing them under their Subjection. "Tis a Reflection which Tacitus puts into 2 General $ i the Atter 
Cateritn Libertas S Spectoſa nomina pretexuntur, nec quiſquam alienum ſeruitium & dominationem ſbi aw of all Int 
ut non aden ia vocabula uſrryparet, Hiſt, Lib. IV. Cap. LXXIII. Another Latin Hiſtorian gives us an Inſtance ot n 1 mean, the 
the Perſon of dandrocrotis, who made himſelf Maſter of the Indies, after the Death of Alexander the Great, Autor iy or Grate 
bertatis Sandrocrotus juerat ; Jed titulum Libertatis poſt vitoviam in ſervitatem verterat. Juſtis. Lib. XV. Caf. ; eaves its 
Nm, ug. Mr. Bavbeyrac $ lecond Note upon this Section, p. 328. (c). Ann. 12. c. 11. erſons 


(d) H. 4. c. 74. | 
If Lato in the Ninth I piſtle of his tirit Book ad Familiares, 
Creotius, Ali /rpra. A.ſchylus Prometh. ind. 


M By zes res, Os. 


(2) 3 Fp Pet. II. 17, 18. 


(e) Epiſt. J. p. 1281. D Ed. Wecb. 


, : Moe 09! 
( Cicero produceth this Patlage p. 557. 0 
(8) PN ff Avent cited to this purpole "WY fire. Se 


de San; 

When a ſelf-will'd Lord publiſh'd 

Too big to be controul'd, and fiercely bent 2 pl 
On Cruelty and Rage, aſcends the Throne ; dedion, | 
Strive not in vain, nor kick againſt the Goad, 1 Sc, 


ws 


wo 


— — 
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we adviſed by ſound Reaſon, patiently to ſuffer Sovereign Civil Authority, neither could nor 
the Voroſeneſs and Severity of our Parents and would by that Act renounce the Subjection wh'ch 
Maſters (a) (1). ; they before ſtood under to Almighty GOD, 

Nay farther, this too is moſt certain, That and conſequently that they are nor bound by any 
when a Prince with plain Hoſtile Intentions, Injunctions of the Civil Power, plainly repug- 
threatens the worſt and moſt cruel of Injuries, it nant to the Divine Commands, What a Subject 
is better if we can to withdraw our ſelves from ought to do in this Caſe, if threatned with Vio- 
the Stroke, and either to ſecure our ſelves by lence on the account of his Chriſtian (2) Profeſ- 
Flight and Concealment, or to remove into a- ſion, it is not our Buſineſs to determine (3): in as 
nother Country and Government for Protection. much as the ſame Scriptures, in which that holy 
But what if a Prince ſhould with this Hoſtile Doctrine is deliver'd, may fully inform any Per- 
Fury attempt to deſtroy an innocent Subject, ſon how infinitely it concerns him not really, 
wichout leaving any Pollibility of Eſcape ? Many nor fo much as ſeemingly to act any thing con- 
45 to this Caſe are not able to conceive how the trary to his Religion (%, and at how gieat a 
(ame Man can thus bear the Perſon of a Prince, Price, if Occaſion be, he ought to purchaſe his 


and of an Enemy together, in reſpec of the poor Innocence. But that, upon the Apprehenſion of 
E Suffcrer, or with what Face he can claim the certain Death, a Man may undertake the Per- 
E Privilege of being held inviolable, who thus is formance of an Action in it ſelf repugnant to the 


bent on ſacrificing a guiltleſs Member of the Law of Nature, without any Sin on his part, 


| State, as a miſerable Victim to his Luſts. But we ſhall by and by make out (4), Yet if the 


they are of Opinion, that if he who owes ano- Action. enjoin'd be ſuch, as I cannor perform 
ther his Protection and Patronage, ſhall upon without deriving Guilt on my ſelf, or ſuch as I 
no Cauſe at all, or upon an unjuſt one, aſſume eſteem to be, in ics own Nature, more bitter 
the Mind of an Enemy towards him, he re- than Death, and at the ſame time no reaſon is 
leaſeth the other Party from his Duty of a Client ſhown, nor ſo much as Probability pretended, 
or Dependent ; fo for atleaſt, as that it ſhall be either from ſome Faulr of mine, or from the 
lawful for the latter to make uſe of Force in de- publick Good, why 1 ſhould be put under this 
fending himſelf from the unreaſonable Cruelties Neceſſity of doing what might either have been 
of the former. Which Defence may the better done by another, or ought not to be done at all; 
plead for Favour, the greater the Number is of it is manifeſt, that the whole Deſign of ſuch a 
thoſe whom the Prince endeavours thus injuri- Command is, that I may be deſtroy d, who have 
ouſly to deſtroy. But ſince tis hardly poſſible to committed no Offence, purely to gratify the 
find any Examples of Princes, who entertain a Will of the Enjoiner, and his cruel Diſpoſition 
Delign againſt che Lives of innocent Men, and towards me. By which Act, ſince he lays aſide 
openly profeſs. that they do it out of meer Arbi= the Prince co put on the Enemy, he is ſuppos'd at 
bicrary Pleaſure ; a greater Doubt ariſeth what the ſame time to have remicted the Obligation, 
Courſe can be lawfully taken, when a Prince which lay on the part of the Subject. But ſtill 
goes about to exerciſe Cruelty under the Pre- as far as tis poſſible, we are to avoid this Danger 
tence and Colour of Right; as ſuppoſe, in way by Flight, and to ſeek the Patronage of ſome 
of Puniſhment, for the Neglect of an unjuſt third Perſon, who is not by any Ties engaged to 
Command. Now here we firſt of all take it for the ſame Prince. Nay, if all means of eſcapin 

granted, that ſince in conferring any Power there are cut off, we ought rather to be kill'd than to 
is a Salvo made to the Right of all Superiors, kill (5): yet not ſo much out of Veneration to 
therefore the Subjects, upon the eſtabliſhing a the Perſon of ſuch a Ruler, as out of regard to 


5 


8 


a) Pliny, L 3. Ep. 14. ſpeaking of Maſters being murther'd by their Slaves, ſays, Non judicio ſed ſcelere perimuntur 
The are rs, ad in Method of Judgment, but of Villany. FOE J fed J p 5 

(1) Ut Parentum Sevitiam, ſic Patriæ, patiendo ac ferendo, leniendam eſſe, Livy, I. 27. c. 34. See Epifet. Enobirid. Cap. 
XXXVII. and Fuſtin, Lib. XV. Cap. III. Num. 10. Plato in the Dialogue, Intiruled, the Criton, compares likewiſe the 
Patience wherewith we ought to ſuffer any Injuſtice we receive from our Country or the Commonwealth, to the manner 
in which a Child ought to bear with the Moroſeneſs and Severity of his Parents, or a Slave the il] Uſage of his Maſter. 
Nay, he even ſays, that the Subject ought to ſuffer with ſo much the more Reaſon, as the Obligation which we are un- 
der with reſpect to the State, is greater than that which a Man owes toa Maſter, and to thoſe from whom he receiv'd his 
Being. *H Teds % d Gor 730 Hartge x iv 73 Sina, fc. Tom, 1. P. 50, 51. Ed. Steph. 

(2) Ast cannot be prov'd, neither by the Principles of the Law of Nature, nor by the Holy Scripture that Sovercigns 
ace veſted with a Power to hinder any one from lerving God in a peaceable manner, according to the DiCtates of -= 
Conſcience (ſee above, Chap. IV. S. 11. Note 2.) ; it follows from thence, that the People have as natural and as A. 

ionable a Right to defend their Religion by Force of Arms againſt a Sovereign, who endeayours to compel them to re- 
nounce it, or to fotbid them the free Exerciſe of it, as to defend their Lives, their Eftates, and their Liberties againtt 
the Attempts of a Tyrant. This Kight is even more allowable than any other, in as much as it regards the greateſt 
of all Intereſts, and +4 ſtrongeſt of all Obligations, or rather that which is the Foundation and Source of all others, I 
mean, the indiſpenſible Neceſſity that obliges every Man to follow the Light of his own Conſcience. Tis to no purpoſe 
for Grotius, after having approv'd of the Condud of the Maccabees, to maintain however that the Chriſtian Religion 
caves its Followers no other Remedy but Flight, or Patience. The Paſſages which he produces regard only private 
Perſons who ate not in a Capacity to teſiſt. But (as Mr. Bernard, Nouv. de la Rep. des Lettres Mat | 700. 
b. 557+ obſerves) Jeſus Chriſt moreover gives People the Liberty of defending their Rights by the common ways of Fu- 
4 K See alſo Gronovius's long Note upon Grotius, Lib. I. Cap. IV. Sect. 7. Num. 8. and Mr, Vander Muelen's Diflertation 


e Sanfitate ſum mi Inperii civilis, &c. p. 70. &c. Mr. Rechenberg the preſent Profeſſor of Divinity at Leipfick. likewiſe 
publiſh'd a Diſſertation de Religione armis f . 


defenſa in the Year 1689. at the ſame time that he had a Profeſſorſhip in a- 

* place. He applies the general Propoſition to the Proteftants in particular. Mr. Barbeyrac's ſeventh Note on this 

dection, p. 329. (3) See Sir George Mackenzie s Fus Regium, p. 113, &c. () See Matth. X 
31 Se, | (4) B. 8. c. 1. ſ. 6. (5) V. Grot. 1. 2. c. 1. ſ. 9. cum not, Gronov, 
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550 The Supreme Power is to be 


the Commonwealth, which on ſuch an occaſion, 


reſt of che People are not at all releas d from ye; 


cannot but be imbroil'd in the moſt unhappy Obligation to Obedience, And that for . wed 
inſt a R Becauſe, in the f L Birb 
Troubles. But when a Ruler proceeds againſt a Reaſon, Becauſe, in the firſt Contra, ener jade 
Subject in way of puniſhment for a real Crime, particular Subject engageth the Prince's Cate an / 4 Di 
altho here the Subject is not bound to meet the Protection only for himſelf, and doth not fu ſpeal 
Miſchief by voluntarily appearing and offering poſe it a Condition of his own Obedience, mY mon' 
up himſelf; yet the Reaſon why he cannot, in all and each of his Fellows ſhall be juſtly tr ( 
, ; . . eated, the 
this Caſe, defend himſelf by Force is, that the Nor is the Fear of being hereafter uſed in ge ings 
Prince acts nothing here but what is conſiſtent ſame manner, ſufficient co break off this Obl. moſt 
with his Right; and therefore it would be highly gation in the other Subjects ; Firſt, becauſe it i ſever 
injurious, Whatever the Pretence might be, ro uncertain ; and, Secondly, becauſe tis po + Þy 
offer him any Hurt on ſuch an account. It oughe the Prince's Hatred to this Perſon might be juſtly 
farther to be obſerv'd, that altho' we ſhould grant founded on ſome particular Reaſons, which 4 lence 
never ſo fully, that a particular Subject may, in not appear in others. But whilſt the Subjeg; come 
ſome Caſes guard his Safety by Violence againſt Obligation towards the Prince remains in Force be br 
the injurious Aſſaults of his Superior, and this it ſhall not be lawful for him on what Prergn; cithe1 
without Sin; yet it doth not hereby become ſoever, to make any violent Refiſtance. Son = 
lawful for the other Subjects to throw off their VI. Now, as what hath been hicherto del. in thi 
Allegiance, or protect the innocent Party by ver'd is, in the Opinion of many Men, not at al them 
forcible means. For beſides, that they ought derogatory from the Sacrednels of Princes: { Thin; 
not to make Inquiſition into theſe Acts of the on the other hand, thoſe Perſons are not tobe ons. 
Prince, which he exerciſeth as it were by Virtue endured, who aſſert in groſs, that a King, when Opin! 
of his Judiciary Power, and that many guilty he degenerates into a Tyrant, may be depiiret Vices, 
Perſons to draw Odium on the Government, of his Crown, and brought to Puniſhment b ſtrati 
make high Pretenſions to Innocence; tho' the the (r.) People. For ſince the Acts of Civil Go. Are h 
Perſon ſhould happen to be really injured, the vernment are for the moſt part fo obſcure, tha are n 
4 judge 
Fs this P 
(1) When we ſpeik of a Tyrant that may lawfully be dethron'd by the People, we do not mean by the Word Pen cuted 
the vile Populace or Rabble of the Country, nor the Cabal of a ſmal! Number of Factious Perſons ; but the greater and Offen 
more judicious part of the Subjects of all Ranks in the Kingdom. Beſides, the Tyranny muſt be fo notorious, and en. ca 
dently clear, as to leave no body any room to doubt of it. See what Mr. Buddeus ſays to this Matter, upon Tarquin tle » Sy 
— in his Diſcourſe, Intituled, Furiſp. Hiftorice Specimen, Set. 35, c. Among the Selecta Fur. Nat. & Gen. Cale 
| See likewiſe Mr. Le Clerc upon Fudges III. 20. 24. Now a Prince may eaſily avoid making himſelf fo uniyerfal] Pardo! 
ſuſpetted and odious to his Subjects: for, as Mr. Locke ſays, in his ſecond Treatiſe of Civil Government, Chap. xvul off. O. 
Sed. 209, lt is as impoſſible for a Governor, if he really means the Good of the People, and the Preſervation of them and thi lon ; 
Laws together, not to make them ſee and feel it; as it is for the Father of a Family, not to let his Children ſee be loves and K 
takes care of them. And therefore the general InſurreQtion of a whole Nation 4 not deſerve the Name of Rebellion, EN. 
We may ſee what Mr. Sidney ſays upon this __ in his Diſcourſe concernins Government, Chap. III. Se&. XXXVI. | 
Neither are qe," or bound to ſtay till the Prince has entirely finiſh'd the Chains which he is preparing for them, and two I 
has put it out of their Power to oppoſe him. *Tis ſafficient that all the Advances which he makes are manifeſtly tending manne 
to their Oppreſſion, that he is marching boldly on to the Ruin of the State. In ſuch a caſe, ſays Mr. Locke admirably Diſcour/ 
well «bi ſupra, Set. 210. How can a Man any more binder himſelf from believing in his own Mind which way things are go- Form, 
ing, or from caſting about how to ſave him ſelf. than he could from believing the Captain of the Ship he was in, wal carrying not. 
him and the reſt of his Company to Algiers, <vhen he found him always ſteering that Courſe, ibo Croſs Winds, Leaks in hu or tur 
Ship, and cant of Men and Proviſions did often force him to turn bis Courſe another <vay for ſome time, which 2 fteadily u- Great. 
turned to again, as ſoon as the Wind, Weather and other Circumſtances would let him? This chiefly takes place with relpet * Wiſe } 
to Kings, whole Power is limited by Fundamental Laws. If it is objected that, the People being ignorant and al- If Cal. 
* ways diſcontented, to lay the Foundation of Government in the unſteady Opinion and the uncertain Humour of the pleate 
People is to expoſe it to certain Ruin ; the ſame Author will anſwer you, that on the contrary, People are not ſo ei- . ings 
ſily got out of their old Forms as ſome are ept to ſuggeſt. England, for Inſtance, —— the many Revolu- niſhm. 
* tions that have been ſeen in that ＋ Ao has always kept to its old Legiſlative of King, Lords and Commons: Madne 
And whatever Provocations have made the Crown to be taken from ſome of their Princes Heads, they never carried the © avoid | 
People ſo far as to place it in another Line. But "twill be ſaid, this Hypotheſis lays a Ferment for frequent Rebellion, the Se: 
No more, ſays Mr. Locke, than any other Hypotheſis. For when the People are made miſerable, and find themſelyes © beſt of 
expoſed to the ill Uſage of Arbitrary Power; cry up their Governors as much as you will for Sons of Fupiter, let tion, t 
them be Sacred and Divine, deſcended'or authoriz'd from Heaven; give them out for whom or what you pleaſe, the But ou 
ſame will happen. The People ö ill treated, and contrary to Right, will be ready upon any oceaſion to eiſe knew 
themſelves of a burden that fits heavy upon them. 2. Such Revelurizna * not upon every little Miſmanagemelt * felts o 
in publick Affairs. Great Miſtakes in the Ruling part, many wrong and inconvenient Laws, and all the flips of Hu- nit bec 


man Frailty will be born by rhe People without Mutiny and Murmur, 8. This Power in the People of providing for : to jud 
a 


their Safety a- neu by a new Legiſlative, when their Legiſlators have acted contrary to their Truſt by invading then woul 
Property, is the beſt Fence againſt Rebellion, and web gray > means to hinder it, For Rebellion being an Opp wheth 
tion, not to Perfons but Authority, which is founded only in the Conſtitutions and Laws of the Government; the“ " accom} 


whoever they be, who by Force break through, and by Force juſtific their Violation of them, are truly and proper ; is ſo m 
Rebels. For when Men by cntring into Seciety and Civil Government have exeluded Force, and introduced aws 
for the Preſeryation of Property, Peace, and Unity among themſelves ; thoſe who ſet up Force again in * * 


KW LL LL , eee 


the Laws do Rebellare, that is, do bring back again the State of War, and are properly Rebels as the Author ſhews. 
In the laſt place he demonſtrates, that there are alſo greater Inconveniencies in allewing all to thoſe that govern, thao 
in granting ſomething to the People, But it will be ſaid, that Ill-affe&ed and Factious Men may ſpread amongſt the A. Si 
People, and make them believe that the Prince or Legiſlative act contrary to their Truſt, when they only make ut B Oy 
their due Prerogative. To this Mr. Locke anſwers, that the People however is to be Judge of all that; becauſe 10 AM « 
body can better judge whether his Truſtec or Deputy acts well, and according to the Truft repoſed in him, than he who "Hud: 
deputed him. He might make the like Query (ſays Mr. Le Clerc from whom this Extract is taken) and ask whether, 
the People being oppreſs'd by an Authority which they ſet up but for their own Good, it is juſt that thoſe who ate 
veſtcd with this Authority, and of which they are complaining, ſhould themſelves be Judges of the Complaints m : 
againſt them? The greateſt Flatterers of Kings dare not ſay, that the People are obliged to ſuffer abſolutely all the! Mr. B 
Humours, how irregular ſoever they be; and therefore muſt confeſs, that when no regard is had to their Comp * (4}C 
l 


the very Foundations of Society are deftroy'd ; the Prince and People are in a State of War with each other, 
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the Multitude cannot apprehend the Equity or 
the Neceſſity of them, and often, through Pre- 
jadice or Paſſion, will not apply their Minds to 
2 Diſcovery of the Truth; and ſince, generally 
ſpeaking, it makes for the Intereſt of the Com- 
monwealch to let the Reaſons of the State and 
the Grounds of publick Counſels and Proceed- 
ings be known but by a very Few ; it will be a 
moſt difficult Task to point out exactly thoſe 
ſeveral Actions, on the Performance of which 
2 Prince may juſtly be call'd a Tyrant, and as 
juſtly be oppoſed by the People, with any Vio- 
lence whatſoever (a). Whence it may eaſily 
come to paſs, that an Odium of this Nature ſhall 
be brought even on a good Prince, by ſuch as 
either diſlike his Perſon, or the preſent Conſtitu- 
tion: ſince Men have been now long accultom'd 
in the Uſe and Signification of Words, to make 
them ſtand not only for the real Nature of 
Things, but for their own Humour or Affecti- 
ons. Thus much is acknowledg'd by general 
Opinion, that neither private and perſonal 
Vices, nor ſmaller Neglects in the publick Admi- 
ſtration, are ſufficient to denominate a Tyrant. 
Are heavy Taxes impoſed ? The Subjects who 
are not admitted to Council, cannot poflibly 
judge whether the Neceſſity of the State requires 
this Proviſion or not. Are ſevere Penalties exe- 
cuted ? Why, if this be done upon ſome precedent 
Offence, and according to the Laws, no Man 
can with Juſtice complain; tho' perhaps the 
Caſe would better have allow'd of Mercy and 
Pardon. Are ſome great Men innocently taken 
off, on the account of private Hatred or Suſpi- 
cion; which, in vulgar Eſtimation, paſſeth for 
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the higheſt and moſt provoking Grievance ? Met 
if Plots againſt the Prince's Government, or wy 
ther Crimes are, in pretence ac leaſt, laid co their 


Charge, or the ordinary Courſe of Judgment 


obſerv'd in condemning them; although per- 
haps the Perſons themſelves, and ſome few 0- 
thers may be throughly ſatisfied of their Inno- 
cency ; yet how is ic poflible that the reſt of the 
People ſhould have the ſame Certainty and As- 
ſurance? Eſpecially ſince the Preſumption of 
Juſtice always lies on the Prince's fide. Well, 
but perhaps, Promiſes are broken, or Privileges 
formerly granted retrench'd. Still, if the Prince 
be Abſolute, 'tis but toalledge fome Offence in 
the Parties, or ſome ſignal Advantage to the 
Commonwealth, and then he ſhall be ſuppoſed 
to have acted according to his Sovereign Right; 
and whether theſe Pretences be real or no, the 
Subjects are not able clearly to judge. And all 
Privileges muſt be conſtrued with this Limitation 
and Exception, Unleſs the Safety or Neceſſity of the 
Publick forbid them to bold any longer. No ſmall 
part of the Arguments uſually brought for the 
oppoſite Opinion, fall of their own accord, if ic 
be well conſider'd, that theſe are two very diffe- 
rent things, a People have FT of applying 
Force to their Rulers, and of reducing them to 
Amendment, when they do not govern accord- 
ing to their Will; and there is in the People, 
or in particular Perſons, a Right of defending 
their Life and Safety againſt their Prince, upon 
the Approach of extreme Danger, and when 
the Prince is manifeſtly turn'd an Enemy to- 
wards them. For the Reaſons which prove the 
latter of theſe Poſitions do not in like man- 
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© manner can determine the Diſputes 


two Independent States that are Salag theminives Juſtice, and acknowledge no Perſon 1 
etween them. Biblietheque Univerſal. Tom. XI 


ion Earth who in a ome 
. Pag 591. Mr. Sidney in his 


Diſcourſe upon Government, Chap. III. Sect 41. ſays, They who create Magiſtracies, and give to them ſuch Name, 
Form, and Power, as they think fit, do only know whether the End for which they were created, be perform'd or 
* not, They who give a Being to the Power which had none, can only judge whether it be employ'd to their Welfarc 
* or turn'd to their Ruin. They do not ſet up one or a few Men that they and their Poſterity may live in Splendor and 
© Greatneſs ; but that Juſtice may be adminiſter'd, Virtue cſtabliſh'd, and Proviſion made for the Publick bafet No 
* Wiſe Man will think this can be done, if thoſe who ſet themſelves to overthrow the Law are to be their own ert 
8 1 Nevo, Vitellius, Domitian or Heliogabalus had been ſubje& to no other Judgment, they would have com- 
* pleated the Deſtruction of the Empire. If the Diſputes between Durſtus, Evenus the Third, Dardannus, and other 
Kings of Scotland, with the Nobility and People might have been determin'd by themſelves, they had eſeap'd the Pu- 
* niſhments they ſuffer'd, and ruin'd the Nation as they deſign'd. Other Methods were taken ; they periſh'd by their 
* Madneſs ; better Princes were brought into their places, and their Succeſſors were by their Example admoniſh'd to 
avoid the ways that had prov'd fatal to them. If Edward the Second of England with Gaveſton and the Spencers, Richard 
the Second with Treſilian and Vere, had been permitted to be Judges of their own Caſes, they who had murder'd the 
| beſt of the Nobility, would have purſu'd their Deſigns to the Deſtrudtion of ſuch as remain'd, the enſlaving of the Na- 
: tion, the Subverſion of the Conſtitution, and the Eftabliſkment of a meer Tyranny in the place of a mix'd Monarchy. 

But our Anceſtors took better Meaſures. They who had felt the ſmart of the Vices and Follies of their Princes, 
' knew what Remedies were moſt fit to be applicd, as well as the beſt Time of a lying them. They found the Ef- 
: fects of extreme Corruption in Government to be ſo deſperately pernicious, that 4 60 nl muſt neceſſity periſh unleſs 
Ms. be correQed, and the State reduced to its firſt Principle, or alter'd, Which being the caſe, it was as cafie for them 
to judge whether the Governor who had introduced that Corruption ſhould be brought to Order, or remoy'd if he 
would not be reclaim'd ; or whether he ſhould be ſuffer'd to ruin them and their Poſterity ; as it is for me to judge 

whether I ſhould — away my Servant, if I knew he intended to Poiſon or Murder me, and had a certain Facility of 
' accompliſhing his Deſign, or whether, I ſhould continue him in my Service 'till he had perform'd it. Nay, the Matter 

is 10 much the more plain on the fide of the Nation, as the diſproportion ot Metit between a whole People, and one 


( or few Men entruſted with the Powet of governing them, is greater than between a private Man and his Servant. To 
this let us add the following Verſcs of an Ancient Greek Poet. | 


An Ancient Law commands us to obey 

Thoſe who in Government do bear the Sway - 

But wicked Magiſtrates we may reſiſt, 

Nor ſuffer them to do what e er they liſt ; 

For then the World would in Confuſion lie, 

And Civil States be Scenes of Anarchy. 
Philemon in Adelph. Fragm. IX. Bait. cleri-. 
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Mr. Barbeyrac's firſt Note upon this Section, p. 220 I 
( 4} Comp, Bœcler. ad , J. 1. c. 4. 5 5 * 
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Book VII 
ner evince the former: and yet many Men con- Man. For this Civil Servitude is not fo abbr 
found the one with the other. And thus too rent from Nature as ſome imagine; as that, 
when it is ſaid, that a People who have given Perfon who at one time to avoid a greater Bail 
themſelves up to Slavery, have not thereby loſt finds it neceſſary for him to conſent to it. mar 
all Right of reſcuing themſelves into Liberty and afterwards, when Occaſion favours him, tht 
Security (1); the Aſſertion will hold true only it off again, by the Right and Privilege hic. 
in this Senſe, that a People may defend them- Nature allows him. And although the State of 
ſelves againſt the extreme and unjuſt Violence of Slavery ſhould be contrary to the Inclinatiag, 
their Prince : which Defence, if it ſucceeds pro- of a particular People, eicher from the hes; 

ſperouſly, brings Liberty along with it as a ne- ning, or upon the changing of their Ming; . 
ceſſary Attendant. In as much as the Lord, by yer tis by no means Lawful barely on this ac 
thus changing himſelf into an Enemy, ſeems ro count, to deprive the Prince of that Right Which 
abſolve the Subjects from their Obligation to- he hath already obtain'd: no more than it B 
wards him: ſo that they are not bound to re- lawſul for the Seller, to take away from his Ch 

turn under his Yoak, tho he ſhould alter his cruel man what he before deliver'd to him upon Con. 
Reſolutions. Excepting in this Caſe, a People tract; tho' he ſhould happen to find that the $4; 
who have given themſelves up for Slaves, or ra- did not prove to his . 

ther who have put themſelves under the Com- VII. Grotius (a), in adjuſting theſe Matte 
mand of an abſolute Sovereign, have no more a hath taken a Courſe not very different from thx 
Right of regaining their Liberty by Force, than which we have here follow'd.. Amongſt oct; 
I have of recovering a thing by Force, which things he well obſerves, that whether or no the 
1 have already upon Bargain deliver'd to another extreme Injuries of Sovereigns may be forcibly 
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(1) No Man can fo far part with his Liberty as to give himſelf up wholly to an Arbitrary Power, to be treated il. 
ſolutely as that Power thinks proper ; for this would be to diſpoſe of his own Life, of which he is not Maſter. Much kel 
has a whole People ſuch a Right, as every one of thoſe who compoſe it, is entirely deſtitute of. The Natural Liber. 
* ty of Man is to be free from any Superior Power on Earth, and not to be under the Will or Legiſlative Authority a 
* Man, but to have only the Law of Nature for his Rule. The Liberty of Man, in Society, is to be under no other 
* Legiſlative Power, but that eſtabliſh'd by Conſent in the Commonwealth; nor under the Dominion of any Will, u 
* Reſtraint of any Law but what the Legiſlative ſhall enact, according to the Truſt put in it. Freedom then is not whi 
Sir Robert Hlmer tells us, A Liberty for every one to do cat be liſts, to live as be pleaſes, and not to be tied by any Law: 
But Freedom of Men under Government, is to have a ſtanding Rule to live by, common to every one of that Society, 
* and made by the Legiſlative Power erected in it. A Liberty to follow my own Will in all things, where the Rule 
* preſcribes not; not to be ſubjedt to the inconftant, uncertain, unknown, Arbitrary Will of another Man: As Freeden 
* of Nature is to be under no other Reſtraint but the Law of Nature. This Freedom from Abſolute Arbitrary Power is 
* ſo neceſſary to, and cloſely join'd with a Man's Preſervation, that he cannot part with it but by what forfeits his 
© Preſervation and Life together. For a Man, not having the Power of his own Life, cannot by Compact, or his own 
© Conſent, enſlave himſelf to any one, nor put himſelf under the Abſolute Arbitrary Power of another, to take away 
his Life when he pleaſes. No body can give more Power than he has himſelf ; and he that cannot take away his owy 
Life, cannot give another Power over it. Indeed, having by his Fault forfeited his own Life by ſome Att that de, 
* ſerves Death; he, to whom he has forfeited it, may (when he has him in his Power) delay to take ir, and make uſe af 
him to his own Service, and he does him no Injury by it. For, whenever he finds the Hardſhip of his Slvery out- 
* weigh the value of his Lite, *tis in his Power, by refiltiog the Will of his Maſter, to draw on himſelf the Dearh he 
* defires, This is the perfect Condition of Slavery, which is nothing elſe but the State of War continued between z 
* lawful Conqueror and a Captive, For, if once Compact enter between them, and make an Agreement for a limited 
Power on the one fide, and Obedience on the other; the State of War and Slavery ceaſes, as long as the like rar 7 
* endures. For, as has been ſaid, no Man can by Agreement paſs over to another, that which he Path not in himſelf, 
* Power over his own Life, I confels, we find among the Fewws, as well as other Nations, that Men did fc} themſelves; 
but, tis plain, this was only to Drudgery, not to Slavery. For, it is evident, the Perſon fold was not under an Ab- 
* ſolute, Arbitrary, Deſpotical Power. For the Maſter could not have Power to kill him at any Time, whom at a cet. 
* tain Time he was obliged to let go free out of his Service; and the Maſter of ſuch a Servant was ſo far from having 3 
; pig erg Power over his Life, that he could not at pleaſure fo much as maim him, but the Loſs of an Exe or Tooth 
* ſet him free, Mr. Locke of Civil Government, Book II. Chap IV. Let us add the following Reflections of Mr. Abba: 
* The Natural Right of our Preſervation is altogether unalienable, that is to ſay, ſuch as we can never renounce entirely 
* and abſolutely. It is true, that when I — my ſelf with other Men to form a Society, tis upon this Condi- 
* tion, that I ſhall * my own particular Perfon for the Preſervation of the whole; there would be no way for 4 
Society to ſubſit, if every one conſulted his own Safety only; and I ſhould loſe the Support that I meet with fot 
* my own Preſervation, in my Union with others. But we cannot ſay that Soldiers, who maintain themſelves in their 
* Ranks, and fight valiantly in War, do renounce the Natural Care of their Preſervation, ſo we cannot ſay that pri? 
* Perſons renounce the Right of their Preſervation, when, for the Love of their Country, they expoſe themſelves to the 
* Danger of periſhing. Lis a Contradiction that we ſhould for ever alienate this Right. How have Men, who ef- 
* joy the Privileges of Civil Society, renonnced this Right of Self-preſervation, when thoſe who are cut off from So⸗ 
© cicty, as Criminals condemn'd to Death, do not renounce it? So that if they make their Eſcape and are taken agu, 
© they mall ſuffer the Puniſhment that their former Crime deſerv'd, in Execution of the Sentence that was pronounce: 
* againſt them betore ; but there will be no Indictment brought againſt them for their being willing to ſave theralclyc 
© which is founded upon this Principle, that as Nature always returns, fo the Rights of Nature are never loſt 
* Man, that finds himſelf Ill may and ought to make choice of a skilful Phyſician, ro whom he will give a Power PP 
« parently Arbitrary over his Body. I put my ſelf into your Hands, be «vill ſay, do with me what yoo pleaſe, A. 
not. contradict your Preſcriptions, and when I would do ſo, I defire that my Servants may execute your rders an * 
* mine, and that you may have the ſole Power in this Matter. I am certain that you would believe that ſuch a Man g 
notwithſtanding all that renounced neither the Right nor the Care of his Preſervation ; if the Power which he gives ove! 
© himſelf, unlimited in Appearance, were fo in reality; and if it were evident that the Phyſician would oi ſon beter 
* Man, might he not oppoſe him without breaking his Word and his Engagements? Is it not apparent that there ate 
that Cale two Extremities to be avoided ? That a Sick Man ought not to be ſuffer'd to be Maſter of his phyſician; 
but that 'tisallo juſt for him to oppoſe the Phyfician, when it is notorious that he would poiſon the Sick Man * ne 
* were not juſtifiable to dethrone a King who is evidently endeavouring to ruin and undo us, it would follow that . 
* Right of deſtroying us, without being capable of loſing the Crown on that Score, paſſing from Father fo Son, f 
ſhould have lolt or alienated for ever the Right of our own Preſervation. Deſence de la Nation Brita nnigue, p.: 
26. Mr. Barbeyrac's ſecond Note upon this Scion, p. 332, 333. See the Homily of the Church of England ag 
Rebellion, the 1ccand Part. . reſiſted 
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relilted, is beſt to be underſtood by conſidering, 
as well the Nature of Sovereignty, as the pre- 
{umed Delign of thoſe who firſt incorporated 


tis not in the leaſt repugnant ro the Nature of 
Sovereignty, that all the Actions of the Subjects 
ſhould by it be directed towards the publick 
Good, and that thoſe who oppoſe its Dectees, 
ſnould undergo the ſevereſt Puniſhment; with- 
out allowing it the Power to murther Men out 
of meet Humour, ſo as on no account to be re- 
ſiſted. Nor is there any Natural Connexion be- 
tween an abſolute Power of procuring a Man's 
Safety, and an abſolute Power of deſtroying a 
Man at pleaſure. And 'cis impoſſible to make 
out what ſuch a Power in the Sovereign, or 
ſuch an Obligation in the Subject, can con- 
tribute co the Peace and Security of the Com- 
monwealth, On which Score it is evident 
how falſe that Inference is which ſome Men 
make ; the Supreme Authority is accountable 
only to God, therefore we have ſufficient Rea- 
ſon to conclude; that the Perſons who firſt 
united in a Community, deſigned to reſerve to 
themſelves no Degree of Right which ſhould 
hold good againſt the Ruling Power. As if to 
defend ones Life againſt an injurious Aſſailant, 
were to proceed againſt him in a judicial man- 
ner (a)! Nor is their Scruple of any Moment, 
who diſallow the Liberty of reſiſting Gover- 
nors, in Caſes of Barbarous Cruelty, on this Ar- 
gument, Becauſe we cannot frame to our ſelves any 
lawful Call, that the Subjects have to take up Arms 
againſt the chief Magiſtrate ; ſince no Mortal can pre- 
tend to have any Furiſdiction over a Perſon of that 
(baracter. As if Defence were the Effect of Ju- 
nſdition ! Or, as if he who ſets himſelf to keep 
off an unjuſt Violence, which threatens his Life, 
had any more need of a particular Call, than he 
who is about to fence againſt Hunger and "Thirſt 
with Meac and Drink (6) ! 

As to the latter Conſideration propoſed by 
Grotivs, about the Deſign of Societies, he rightly 
judgeth, that if thoſe Perſons who by incorpora- 
ting themſelves in States, gave the firſt Riſe to 
dovereign Power, had been ask'd whether they 
intended to lay this Burthen on all theit Con- 
Iciences, that they ſhould rather chooſe to die, 
than in any Caſe to oppoſe by Arms the un- 
juſt Violence of their Superiors ; they ſhould 
certainly have anſwer'd, that ic was, never 
in their Thoughts to enjoin ſuch a Hardſhip. 
For this would have been a greater Inconveni- 
ence, than that which they endeavourd to a- 
void by entring into a Civil Community. For 
before they lay open to the Injuries of many, 
but {till with the Right and Power of reſiſting 
them: whereas by this means they muſt have 
bound themſelves quietly to ſuffer any Injuries 
om Him whom they had arm'd with their own 
drength. And no doubt Fighting and Conten- 
non 15 2 Jeſs Evil than certain Death. 


chemſelves in a Civil State. As for the ſormer, 


VIII. But this Sacredneſs which we have been 
hicherto touching upon, doth not belong to any 
Kings, but thoſe who are really and ſtrictly 
ſuch. It cannot therefore be claim'd. by thoſe, 
who though they bear the Ticle of Kings (1), 
are yet ſubject to the Power of the People; as 
were the Ancient Kings of Sparta, and many 
elſewhere ; inveſted rather with the Authoricy 
to perſwade, than with Power to command (2) 
Such a King was Mexentiu, in Virgil (e, againtt 
whom 


— ui, ſurrexit Etruria juſtis, 
Regem ad ſupplicium præſenti morte repoſcens. 


By juſt Revenge the Tuſcant ſet on fire, 
With Arms their King to Puniſhmear require. 


Thoſe Princes do likewiſe forfeit this Sacred- 
neſs, who have either laid down their Dignity 
(3), or have utterly deſerted and abandon'd the 
Kingdom ; againſt whom, in caſe of grievous 
Injuries offer d by them to others, it is lawful to 
proceed altogether in the fame manner, as we 
might againſt private Perſons. Not though, as 
Semiramis, who having prevail'd with her Huſ- 
band to reſign the Sovereignty to her for Five 
Days, made uſe of the Grant to take away the 
Life of the Givet ; this Story proves nothing elſe 
but the great Wickedneſs of the Wife, and the 
no leſs Folly of the Husband (4). Yet it ſome- 
times happens, that thoſe who have either volun- 
tarily laid down their Authority, or have been 
deprived of it by ſome Misfortune, are ſtill per- 
mitted to enjoy that formal Veneration of the 
People, which uſed to be paid to Princes, and 
all other external Badges of Majeſty. Which 
Privilege, as it is to be look'd on as meer Ima- 
gery, made up of nothing but the Regal Trap- 
pings and Ornaments ; ſo unleſs it hath been 
confirm'd by ſome Pact and Agreement, it muſt 
be conceiv'd to depend entirely on the Favour 
and Complaiſance of others (e). Thus Labardee, 
in his Hiſtory of France (J), rightly obſerves, 
that whilſt Sedan, and the Territories depending 
on it, was neither Feudatary to the Emperor, 
nor to the King of France, nor to any other Mo- 
narch or State, the Lords and Proprietors were 
truly Sovereign Princes. But after that Frederic 
Maurice, Duke of Bouillion, had reſign'd this City, 
with its Dependencies, to Lewis the Thirteenth 
of France, receiving ia lieu of it certain Lands 
belonging to the French Crown ; | he required 
Security ro be given him, that he and his Poſte- 
rity ſhould retain the Title and Character of the 
former Dignity: which could not be afterwards 
reckoned a true independent Honour, ſuch as 
accompanies Sovereign Power, but only a nicec 
Shadow of Princely Greatneſs, having no far- 
ther Effect, than the obtaining ſuch a certain 
place among the Noble Families of France, and 
ſome other ornamental Privileges. And the 
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(a) Comp. Dœcl. ad. Grot. d. 1. 


(i) V. Grot. I. 1. c. 4, f. 8. (2) This is what 


0 Alorib Germanor. C. IN, 


Vid. etiam, c. 7. 
92 Diodor. Sic. I. 2. c. 1 . f 
24 


8. 


1 


(hb) Comp. teh! 


bee P rinceps, prout Decus bellorum, prout facundia eft, audiuntur, authoritate magis 


ler ad Grot. d. J. | 


acitus relates of the Ancient Kings of Germany; Mox Rex 
ſuadendi, quam jubendi poteſtate. Ds 


(c) En. 8. v. 494, 495 (3) Vid. Grot, d. I f.g. 
(e) An Inſtance of which we have in Dajro of Fapan. (f) L: 10. 
1 Truth 
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Truth of this appears evidently from that Act of 
the Duke, in deſiring Security for his Titles, 
when he gave up his Dominions. Since thoſe 
who truly and properly poſſeſs the Sovereign 
Dignity, have no need thus to bargain for th 
Enjoynient of it. | 
Another way by which a King falls back (1) 
into the Condition of a private Man, is in caſe 
his Kingdom be ſeiz'd upon as forfeited ; either 


by Felony, committed againſt him whoſe Fief it 


is; or by vertue of ſome Clauſe inſerted in the 
Donation of the Crown, importing that if the 
King ſhould act thus or thus, the Subjects ſhould 
be immediately releasd from all Obligation to 
Obedience. So likewiſe if in conferring the So- 
vereignty it were expreſly agreed, that the Prince 
in ſome particular Deſigns or Practices might 
be reliſted ; ſuch a Covenant may no doubt be 
put in Execution. Laſtly, if a Prince conſti- 
tuted by the People ſhall go about to alienate his 
Kingdom, or to change the manner of holding 
the Government, 'tis manifeſt not only that any 
ſuch Act of his is null and void, but likewiſe that 
in caſe he endeavour to compals his Deſign by 
Force, the People may oppoſe him in the ſame 
manner (8). | 

IX. It is another difficult Queſtion what may 
lawfully be. done, and what not, againſt Inva- 
ders and Uſurpers of Sovereignty ; and this, not 
after that long Poſſeſſion, or ſome ſubſequent 
Pact, hath given them a proper Right to go- 
vern, but ſo long as the unjuſt Cauſe of their 


poſſeſſing the Throne continues, and whilſt they 


ſeem to be ſupported only by Strength. On this 
Head we are firlt of all to enquire whether the 
Commands of ſuch Uſurpers whilſt in Poſſeſſion, 
have the Power of obliging ? And here we muſt 
recolle& from what hath been formerly oblervd, 
that no Obligation to Obedience can be produced 
in me, unleſs the other Party had a lawſul Au- 
thority over me, Meer Violence may indeed 
lay on a Man ſome extrinſecal Neceſſity of 
doing this or that; but it cannot impoſe an Ob- 
ligation, which is an intrinſecal Engagement 
ſo binding to the Mind, as to make the Neglect 
or Omiflion of it ſinful. When therefore a Man 
is threatned with Violence from a ſtronger 
Hand, he is perhaps compell'd to perform thoſe 


— 


things to which he hath no Obligation. 
which he really hates and abhors. But if * 
ter wards find Opportunity, no Man will cenſ, 
him for breaking his way through theſe bind 
Impotitions. But what is to be done, if i 
ſon, who at firſt indeed ſeiz d upon the Gore 
ment by Violence and evil Arts, would et ho 
thought to obtain it by Right, and tho & re. 
poſeth his Confidence in Arms, yet profeſſeth to 
be no Enemy, but a true and proper Prince 
As to ſuch Caſes this ſeems in general to he the 
moſt probable Solution, that he who aQuall 
poſſeſſeth the Sovereignty, by whatſoever mea 
he acquires it, is ſo Jong to be acknowledgdb 
the Subjects for their lawful Prince, as N. 
appears no one who can claim the Crown by: 
better Right. For then it is conſonant to Res. 
ſon, that the Poſſeſſor's Power ſhall hold 
provided he act like a Legal Governor : it ing 
the Common Intereſt of the People, that the 
Care and Direction of the State ſhould rather le 


in any one Perſon, than that on the account 


having no certain Head, it fhould be involy4in 
endleſs Diſputes and Diſturbances, Since there. 
fore the Subjects muſt be, in this Caſe ſuppoſed 
to have, at leaſt tacitly, conſented to the Ay. 
thority of their new Maſter, they hall be truly 
oblig'd to yield Obedience to him (b). Thu 
'tis well known by what means the Family of the 
Cæſars rais'd themſelves to the Imperial Dignity; 
and yet St. Paul (2) aſcribes the ia, the pro 
per Power to them, as thoſe who were to be 
obey'd for Conſcience ſake. And 'twas our Bleſſed 
Saviour's Command, Render unto Cæſar the things 
that are Cæſar's (3). For at that time there ws 
no particular Perſon who had a better Title to 
challenge the Supreme Authority; and as for the 
Senate and People of Rome, they had receded from 
their AncientRight, though more out of Fear, 
and for want of Strength to make Oppoſition, 
than becauſe they approved of this Alteration in 
the Government. It was a remarkable Law of 
2 VII. of England, which enacted, that no 
Perſon who had follow'd the Party of the Prince 
then reigning, ſhould be ever impleaded or con- 
demn'd for that Act as a Criminal, either by le- 
gal Proceſs, or by Act of Parliament (4). Tit 
Reaſons of which are diſcuſs'd by my Lord B. 


— 


(1) Vid. Grot, «bi ſupra, Sect. 12, See our Author in the ſixth Chapter of this Book, Sec. 10, 11. 


(a) Add. Bæcler ad Grot. I. 1. c. 4.1. 10, | 
(b) Ariftophanes (in Ranis, Act. 5. Sc. 4. v. 21 


22, 23.) hath a notable Remark to this Purpoſe: * Men ſhould not 


* breed up a Lion's Whelp in their City; but it he be once bred up, his Temper muſt be complied with. 


(2) Rom. XIII. 1, 5. (3) Matt. XXII. 21. 


(4) * They who have moro regard to the prevailing Power than to Right, and lay gout weight upon the Statute of 
fi 


Henry the Seventh, which Authorizes the Atts of a King de Facto, ſeem not to con 


er that thereby they deftroy 


© the pretended Right of Inheritance; that he only is Xing de Facto who is receiv'd by the People; and that this Recep- 
© tion could neither be of any value in its ſelf, nor be made valid by a Statute, unleſs the People and their Repreten- 
* tatives who make the Statute, had in themſelves the Power of receiving, authorizing, and creating whom they pleaie 
For he is not Xing de Fado who calls himſelf ſo, as Perkin or Simnel, but he who by the Conſent of the Nation 
* poſle(s'd of the Regal Power. If there were ſuch a thing in Nature as a natural Lord over every Conntry, au 1 
* the Right muſt go by Deſcent, it would be impoſſible for any other Man to acquire it, or for the People, to 
© confer it upon him, and to give the Authority to the Ads of one who neither is nor can be a King, WIe 
belong only to him who has the Right inherent in himſelf, and inſeparable from him. Neither can © 
denied, that the ſame Power which gives the validity to ſuch Ads as are perform'd by one who is not ? 
* King, that belongs to thoſe of a true King, may alſo make him King; for the Eſſence of a * conſiſts u 


* the validity of his Acts. And tis e ually abſurd for one to pretend to be Aar Ads as 
1 


valid, as that his own can be valid if thoſe of another are; for then the ſame indivi 


ing are not 


le Right which our Autho!, 


and thoſe of his Principles aſſert to be inſeparable from the Perſon, would be at the ſame exercis'd and ene * 
two diſtin& and contrary Powers. Morcover it may be obſery'd, that this Statute was made after frequent 
© bloody Wars concerning Titles to the Crown; and whether the Cauſe were good or bad, thoſe who were one 


were not only ſubject to be killed in the Field, but alſo to be Proſecuted as Traitors under the Colour 9 _ 
He + ho gain'd the Victory was always ſet up to be King by thoſe of his Party, and he never fail'd to proceed * 
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in his Hiſtory of that Reign (a). Aſter the 
halo. Fa Hereditary Kingdom, when 
che Right ſeems_to lie doubtfully between two 
or more Competitors ; whilſt the Controverſy 
is yer in Agitation, and till ſuch time as it may 
be determin'd, either by an amicable Accom- 
modation, or by Arms, tis the ſafeſt Courſe to 
obey him who hath che actual Poſſeſſion (6). 
And much more will this Conduct be juſtifiable 
in Strangers, whom it doth not concern to exa- 
mine the Titles by which the Sovereignty hath 
been obtain'd, bur who barely go alung with 
the Poſſeflion ; eſpecially when the Poſſeſſor is 
{upported by Great Strength and Power. | 

X. But when a Perſon, driving out the law- 
{ul Prince, ſeizeth the Government, and ſets 
himſelf up for King, tho he be really the Uſur- 
per of another Man's Right; what Courſe ſhall 
an honeſt Subject take under this Difficulty ; in 
as much as he ſeems ſtill to owe Allegiance to his 
;ightful Sovereign during his Life? On which 
Point it appears reaſonable to affirm, that things 
may often come to ſuch an Iſſue as ſhall make 
it not only allowable, but good and neceſſary 
to obey the Ruler in Poſſeſſion by what means 
ſoever the Poſſeflion was gain'd. As if the 
Lawful Sovereign be reduced to ſuch Streights 
that he can no longer exerciſe any part of the 
Regal Office towards his People. For then, tho 
the Commands of the Uſurper, being deſtitute 
of Legal Power, are not in themſelves obliga- 
tory ; yet it becomes a wiſe Man to conſult the 
Welfare of himſelf and his Affairs, to make Pro- 


7— 
. 


— 


vilion againſt the Future, and with Warineis and 
Caution to reflect on his preſent Condition; that 
he may not raſhly thruſt his Liſe and Fortunes 
into Danger : As he would do, ſhould he by vain 
Obſtinacy and Oppoſition, draw the Ulſurper's 
Rage upon his own Head, without procuring 
the leaſt Advantage, either to his Country, or 
to the Ejected Prince. Some are willing to de- 
duce this Doctrine from the 13th Chapter of the 
Epiſtle to the Romans, where the Apoſtle ſays we 
ought to obey, & ubyoy qu Thy e, not only for 
wrath ; as if he ſhould have told us it was not 
the part of a prudent Perſon to provoke the An- 
ger of him who bears the Sword by an unneceſ- 
ſary Stubborneſs; and that therefore, out of 
regard to our own Safety, we ſhould be ſubject 
mils deatt it to the Powers which are in being, 
that is, which have the preſent Poſſeſſion. Since 
then a State cannot ſubſiſt without ſome Govern - 
ment, and ſince he who actually wears the 
Crown, doth at leaſt in ſome tolerable Meaſure 
maintain the publick Security ; an Honeſt Man 
and a Lover of his Country ought not, when 
the Poſture of Affairs requires this Proceeding, 
by an uſeleſs Reſiſtance, give Occaſion to farther 
Troubles. But what ſeems hardeſt of all to be 
reſolv'd is, how the Subjects can at the ſame time 
keep up two contrary Obligations, one to the 
Lawful Prince now expell'd, and the other to the 
Poſſeſſor, who hath conſtrain'd them to ſwear 
Allegiance to him, and for the preſent executes 
the Regal Office. For how can a Man pay Fide- 
lity to two together, who are bent upon mutual 


© his Enemies as Rebels. This introduced a horrid Series of deſtruttive Miſchiefs. The Fortune of War varied often ; 
and I think it may be ſaid, that there were few, if any, great Families in England, that were not either deſtroy'd, 
Vor at leaſt ſo far ſhaken, as to loſe their Chiefs, and many conſiderable Branches of them: And Experience taught, 


that inſtead of paining any Advantage to the Pablick in 
r 


© prov'd better than his Enemy. The 


have that 


© Authoriz= the Acts of a King without a Title 
the Law was in their Hands, and that the Act 


point of Government, he for whom they fought ſeldom 


y ſaw that the like might again happen, tho' the Title of the reigning King 
| ſhould be as clear as Deſcent of Blood could make it. This e things into an uneaſie poſture ; and 'tis not 
\ ftrange, that both the Nobility and Commonalty ſhould be weary o 


* tle ;, for he that had Followers, and would venture himſelf, might vring 
Hand of God, But thinking no more could juſtly be required to the 
than to expoſe themſelves to the Hazard of Battel for him; and not being anſwerable for the Succeſs, t 
gs which they endeavoured to ſupport, turned to their Deſtruftion by their Enemies, 
be the Interpreters of it. But as they could be exempted from this Danger only by their own Laws, which could 
— and juſtifie them for acting under him, tis evident that the Power of 


of the Perſon who enjoy d the Crown, were of no value in them- 
\ ſelves; the Law had been impertinent if it could have been done without Law, and the Intervention of the Parliament 


it. No Law could prevent the Dangers of Bat- 

them to ſuch a Deciſion as was only in the 
all Performance of their Duty to the King, 
ey would not 
who might come to 


© uſeleſs, if rhe Kings de Fas could have given Authority to their own Acts. But if the Parliament could make that to 


© have the Effect of Law which was not 


aw, and exempt thoſe that acted accordin 


to it from the Penalties of the 


' Law, and give the ſame force to the Acts of one who is not King as of one who is, they cannot but have a Power of 


King who aſſumes the 


making him to be King who is not fo ; that is to lays all depends 2 upon their 
y 


a corrupt Party; 
' quir'd in the Caſe is made King. If theſe are waning 


itle to himſelf, or is ſet up 


' Nevertheleſs, this very Man, if he comes to be receiv'd 
King de Facto 


7 he is truly King. If our 


uthority. Beſides, he is not 
ut he who according to the Ufages re- 


he is neither de Fado nor de Fure, but Tyrannus fine Titwlo. 


y the People, and placed in the Throne. he is thereby made 
His Acts are valid in the Law, the ſame Service is due to him as to any other: The 


ate in the ſame manner protected by the Law; that is to ſ. 
to be Kings, he muſt confeſs that Power to be good whic 


y who render it 
uthor therefore do allow ſuch 
makes them ſo, when they have no Right in themſelves. 


If he deny it, he muſt not only deny that there is any ſuch ws as a King de Fa#o, which the Statute acknow- 
| 2 


ledges, but that we ever had any King in England ; for we never 
* By * ſame means he will ſo hag all the —5 that no Man ſhall know what he has, 
zwoid; and will find no Remedy for this, unleſs he allow that Laws made without Kings 
with them, which returns to my purpoſe ; For they who have the Power of making I. 
' King as well as any other Magi'irate. And indeed the Intention of this Statute could 


Pers and Poſſeſſions, and 


(a) Tis Ireve's Advice in the Hiſtorian, (Nicet. Choniat. 
m efſe ; Neither to ſeek after a Prince who bath deſerte 


neither 


8 2 You, but to vanquiſh 5 
710 


n, 


q any other than ſuch, as I have proved before: 
or what he ought to do or 
are as good as thoſe made 
aws, may by Law make a 
no other than to ſecure Men's 


o far to declare the Power of giving and taking away the Crown to be in the Parlia- 
ment, as to remove all Diſputes concerning Titles, and to make him to be a 


' be King. Sidney's Diſcoutſe upon Government, Chap. III. Sec. 35. 


Nec imperatorem qui abfit querendum, nec 


the Crown, nor to diſtutb a Prince who poſſeſſeth it. 
(6) ws, "a Clena, who had tuck to the Party of Niger againſt Severus, thus makes his Defence to the latter: I own'd 


ou nor Niger for my proper Maſter ; and tho“ I appear'd on the other fide, yet my Aim and Endeavour was not 


gal King whom they acknowledge to 
ui adſit pellen- 


ulian. Since then my Defign was the ſame with Yours, I am in this reſpe& certainly 
ty of no Fault. Nor am I more worthy of blaine for not revolting afterwards to 


bot Your ſelf have been willing that any Friend of Yours ſhould have relinquiſh'd Yo 
Detertr ty Niger. Xiphilin. Epit. Dion ad Ann. 194. & Zonar. Tom, 2. 


Your Party, For You would 
ur Cauſe, and gone over as a 


De ſtru- 
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Deſtruction? And yet, on the other Hand, the 


Cl 


future how to make the beſt of their Aﬀair 


Covenant made with che Ulurper by the Sub- © (1) (e). There appears nothing theref * Ib 
jects, and the Faith which they have engaged to that can with more probability be affirm'g 1 n N 
him, ſeem utterly unable to take away the Rights Point before us than this, that if the I. the " ply 
and Pretenſions of the Lawful Sovereign: as the Prince be brought into ſuch Streights 2 «like 
Compoſition which a Country man makes with neither he himſelf is able to afford his Sub; ng 1 
Robbers, to hinder them from waſting his Eſtate, due Protection, nor they on the other hand ap ; 
is incapable of excinguiſhing his Landlord's Righe to reſiſt the Uſurper, without their imm wa * 
and Property. Grotiuss Opinion on the Caſe is Ruin; it muſt be taken for granted he. Neu 
this, that Mhilſt the Uſurper is in Poſſeſſion, the As hath for a while releas'd his Subjects from [2 r 
of Sovereignty which he exerciſeth have a Power of ob- Obligation towards him, till ſuch Time Fe} 4 ef the 
liging ; not by Virtue of his Right, (for Right: be bath vidence ſhall open a way to his Reſtaurati — res 
none but becauſe tis in the higheſt Degree probable, ſo far as is neceſſary to ſecure them frog — 
that he who hath the juſt Right to the Throne, had ſtruction and Danger. And thus too the F Is always 
rather, as things now ſtand, that the Commands of him promis'd to the Ulurper, ſeems ſo far onl ol 4 
who is thus in Poſſeſſion ſhould hold good, than that by binding, as that it ſhall be a kind of dns fg — 1 
the ceaſing of all Laws and Fuſtice, the Commonwealth Engagement, to expire ſo ſoon as the 3k 10 for the 
ſhould be thrown into utter Confuſion (a). Prince ſhall recover his Dominions : * cale be 
And indeed, we ought by all means to pre= fiſting not ſo much in any internal Neceſſit ye | * 
ſume, that every Prince hath ſo much Humanity, upon the Conſcience, as in the Force o * 
as to deſire that his Subjects ſhould be preſerv'd Terror under which they now ſtand. Grain Advan 
by any Method whatſoever, rather than by ſtri- (4), in another Caſe allows of External Right . 1 
ving in vain with their il] Fortune, and unſeaſo- Property; and we ſee no Reaſon why there mz which 
nably expteſſing an Affection without Strength not be admitted ſome kind of External Obligation when b 
to ſupport it, they ſhould give themſelves up for not affecting the Conſcience (e). If we put al « wealt 
a fruitleſs Sacrifice (b). When the Romans, be theſe Conſiderations together, we ſhall find tha NN 
ing themſelves in Diſtreſs, were petition d by there is ſcarce any Cale in which a private Per. bo b 
their Allies the Petilini for Relief, their Anſwer fon may, by his own Authority diſturb an uniuf « ſtratio 
was, © They conſeſsd themſelves to be no long- Poſſeſſor of the Sovereign Dignity : eſpecial ' racter, 
er in a Condition of ſupporting their diſtant ſince Experience witneſſeth, that ſuch Conf _ 
© Dependents, and therefore deſired the Petiti 7 a ere 
© Dep „an ore deſired the Feritio- ractes do commonly exaſperate the uſurpigg . becom 
ners to return Home, and ſince they had al- Powers, to gteatet Viol ment! 
3 f 8 3 greater Violence and Oppreflion x 
ready given the utmoſt Specimen of their Fi- (57) (2). ' of Tra 
* delicy, co conſult amongſt themſelves ſor the 1 
5 V, 4 
3 1 . for all 
Tn © broad, 
(a) L. I. e. 4. ſ. 15. Add. I. 2. c. 4. f. 14. (6) Comp. 2 Sam. XV 25, 26. 1 Kings II. 26 1 
(1) Vid. Livy, L. 22. c. 20. * dd the 8 h 1 i 5 20. I Ag, II. 26. a him th 
ca die Bo ok L 3 Ead. | (c) 1 ph 2 my - * Ferdinand, when he fled from Naples, in Guic ; hazar 4 
e) See 2 Kings XI. 2 Chron. XXIII. on which Place Mr. Hobbes rightly obſerves that Athaliah dethron'd, not ard 
by any Right which the High Prieſt had in that Capacity, but by the i of the — King. Leviarh: 2 What 0 _— 
Opinion we ought to entertain of thoſe Laws which permit or reward the killing of Tyrants, ſce in Bœcler on Gret. |. | = a 
1. c. 4. . 17. (f) Vid. Fuſtin. I. XVI. c. 5. ſub. fin. N . depend 
(2) As this whole Chapter regards one of the general Hunted of Subjects, I think I cannot do better before I pro- | 2 
ceed to the following one, which treats of the Duties of a Sovereign, than to ſet down here in few Words the princi | 3 
Duties of Subjects of what Rank and Condition ſoever. Our Author has faid nothing of 'em in this Work: But he # , 3 ” 
om us a conciſe and clear Idea of them in the laſt Chapter of his Abridgment de Officio Hominis & Civis which I ſhall + 5 mom 
ere tranſlate, and add ſomething to it here and there, which will clearly be diſtinguiſh'd by Crotchets. The Du- e 
ties of — ſays he, are either general or particular, The firſt ariſe from the common Obligation which they are all LIE 
under as ſubmitted to the fame Government, and as Members of the ſame Civil State. The others reſult from the difte- pita c . 
rent Employments and particular Offices, with which each Subject is entruſted by his Sovereign. I. The Genera! Dutt 53 ys 
of 7 en reſpe& their Behaviour either towards the Governours of the State, the whole Body of the People, or theit El- N it 
low Subjetts. 1. As to their Governours, every dubjedt owes them the Reſpect, Fidelity and Obedience which their Che- 96 ſe 
ratter demands: So that conſequently they ought to live eaſſe under, and be ſatisfied with the preſent Governnen, Bi e bar 
= not to form any Cabals or Seditious Practices againſt it; to be attached to the Intereſt of their Prince, to relpe* WE ol 
and honour him more than any other ; to ſpeak and think favourably and with Deference of him and all his Adtion "xn : = 
[We ought even to have a Veneration for the Memory of good Princes : But for thoſe who have not been ſuch, beho Wos pa 
the Mel Montagne : Among thoſe Laws, ſays he, which relate to the Dead, I take that to be the yoars p 
: 2 1 the Actions of Princes are to be examin'd and ſearch'd into after their Deceaſe. They are equal to i * mu 
— =” e alive, if not above the Laws: So that what Juſtice could not inflict upon their Perſons, is but reaſonable WW In by l 
k Fs * PEEL upon their Reputation, and the Eſtates of their Sueceſſors, things that we often value even abo! bee if, 
a SE Pg 4 : 8 a Cuſtom of ſingular Advantage to thoſe Nations where it is obſery'd, and by all ood Princes ® ind never 
« e . h h e , Who have Reaſon to complain that the Memories of the Tyrannical and Wicked ſhould be tte: choſen 
Z 5 e's t 5 8 youneugy and ReſpeCt as theirs. We owe indeed SnbjeQtion and Obedience to all our Kings alike * and fit 
- Lane Office ; but as to Eſteem as well as Affection, thoſe are only owing to their Virtue. Let it * the bett 
« _ d _ that according ro the Rule of Politicks we are patiently to endure unwort y Princes ; to conceal thel © of Abili 
a _ wn to w_ them in their indifferent Actions as long as their Authority ſtands in need of our Support. pas Accoun 
0 : e re * of a Prince and Subject NY once ended, there is no Reaſon why we ſhould deny to our 0w! "a © try'4 

5 £47 2 88 the d of our real Wrongs and Sufferings ; and to forbid good Subjects the Gloſſ ' Hardſh; 
of having with Reſpett and Faithfulneſs ſerv'd a Prince, whoſe Imperfe&ions were to them ſo well known, were do ie ' of man 


* Poſterity of ſo uſefal an Example. And thoſe, who out of r Lat a KL 
: . , ard to ſome ſecret Qbl d trary to their o, th 
: Knowledge and Conſcience, eſpouſe the Quarrel and vindica the . a foley Privce, A particular Alt ol Ee 10 "oy 
Juſtice at the Expence of, and to the Diſadvantage of the en one. Livy with abundance of Truth ſays, thi * 


* the Language of Men educated in Courts, is always fi ; t 0 
; a , ys full of Vanity and Oftentation, and he Characters kü“ odd 
s LE their Princes are ſeldom true; every one indifferently . his — e his Co”: : 21 i, 
: gy eg to * utmoſt extent of Valour and Sovereign Grandeur. And perhaps ſome may condemn * Bolane” ' diſpoſe 
0 ole Iwo 80 diers, who, the gone being ask d by Nero, why he did not love him, anſwer'd "him plainly ro his Fat; 5 for the 
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« [ low'd thee whilſt thou wert worthy of it, but ſence thun are become a Parvicide, an [ncendiary, a Waterman, a Player, 
« ind a Coachman, | hate thee as thou doft deſerve : The other, Why be ſhould attempt to kill him, as warmly rc- 
0 yd, Becauſe | could think of no other Remedy againft thy perpetual Miſchiefs, But the Publick and Univerſal Teſti. 
* A that were given of him after his Death, and will be to all Poſterity, both of him and all other wicked Princes 
© like him, his Tyranaies and Abominable Deportment confider'd, who in his right Senſes can blame? I am ſeandaliz'd, 
«1 own, that in lo lacred a Government as that of the Lacedemonians, there ſhould be mixt ſo hypocritical a Ceremony 
© at the Interment of their Kings ; where all the Confederates and Neighbours, and all forts and degrees of Men and 
Women, as well as their Slaves, cat and flaſh'd their Forcheads in Token of Sorrow, and repeated in their Cries and 
© Lamentations, that that King (let him be as wicked as the Devil) was the beſt that they ever had, 7 this means at- 
tubutin; to his Quality the Praiſes which only belong to Merit; and that which is properly due to the Supreme Me - 
tit, tho! lodg'd in the lowelt and moſt inferior Subject. Eſſais, Lib. I Chap III.] -2. With Refpett to the whole Body 
.£ the People, tis the Duty of every good Subject to make it an inviolable Law to himſelf to prefer the Good of the 
bublick to any other Motive or Advantage whatſoever ; chearfully to Sacrifice his Fortune, Life, and even all that he 
Values in the World for the Preſervatiou of the State; and to employ all his Wit, Induftry and Addreſs to advance the 
Honour, and to promote the Advantage of his own Country. [But we malt here obſerve, that a private Intereſt is not 
always oppos d to that of the Publick. Moreover, the common Duties of wir ee anſwer in this reſpect to one another, 
lo that the Engagement of every particular Perſon does in ſome manner mo _ the performing of what the reſt are 
oblig'd to do, as well as himſelt, for the Publick Good. For, indeed, the Publick Good is only the Conſequence of the 
united Forces and Services of many conducing to the ſame End If then, in a State, it is as it were become cuſtomary 
dor the Generality openly to prefer their own private Intereſt to that of the Publick ; a good Subject will not in that 
(ile be to blame in the leaſt, in not caring to expoſe his Perſon or his Fortune, by a Zeal impotent and uſeleſs to his 
Country. Titins Obſerv, DCC XXVIII.] 3. And laſtly, the _ of a Subject towards his Fellow-Subjets is to live with 

them in a Peaceable and Friendly manner; to be Good-hamour'd and Complaiſant to em in the Aﬀairs of Human Life, 
to give Mankind no Uneaſineſs by peeviſh and obſtinate Tempers; and in ſhort, not to envy or oppoſe the Happineſs or 
Advantages of, any one. TIE 

Ul. The Particular Duties of Subjects are annex'd to certain Poſts and Employments, the Diſcharge of which influ- 
-nces in ſome meaſure either the whole Government of the State, or only one part of it There is one general Maxim 
which ſerves for all of 'em, and that is, that no one aſpire to any publick Employmeat, or even preſume to accept of it, 
when he knows himſelf not daly qualified for it. [ Thoſe few wiſe and good Men who are Members of the Common- 
« wealth, would doubtleſs be better pleas'd to retire into themſelves and live at Eaſe ; full of that ſweet Content, which 
© excellent and intelligent Perſons know how to give themſelves, in the Contemplation of the Beauties of Nature, and 
«© the Works of . than to Sacrifice all this Satisfaction to Buſineſs and a Publick Poſt ; were it not that the 
© hope to do ſome good in being ſerviceable to their Country by their own Endeayours, and in preventing the Admini- 
© ration of Affaits from falling into ill or unskilful Hands. This may and ouzht to prevail with Perſons of this Cha-. 
* racer, to conſent to the trouble of being Magiſtrates : But to Cabal and make Parties, and court Employments of Truſt 
onthe Eagerneſs and Paſhon, eſpecially ſuch as are judicial, is a wy baſe and ſcandalous Practice, condemn'd as ſuch 
© by all good Laws, even thoſe of Pagan Republicks (as the Fulian Law among the Romans, abundantly teſtifies) un- 
becoming a Man of Honour; and the ſhrewdeſt ſign that can be, that the Perſon is unfit for the Truſt he fecks fo vehe- 
© mently. To buy Pablick Oſfices is till more infamous and abominible, the moſt ſordid, and the moſt villanous way 
© of Trading in the World: For it * he that buys in the piece, muſt make himſelf whole by ſelling out again in 
© Parcels, Which was a good Reaſon for the Emperor Severus, when he was declaring againſt a Fault of this Nature, to 
' (iy, That it was very hard to condemn à Man for making Money of that <»bich he bad given Money for before fuſt 
tot all the World as a Man dreſſes and ſets his Perſon in Order and Form, putting on his beſt Face before he goes A- 
Abroad, that he may make a Figure, and appear well in Company; fo is it fit that a Man ſhould learn to govern his 
own Paſſions, and bring his Mind to good Habits, before he preſume to meddle with Publick Buſineſs, or take upon 
him the Charge of governing other People. No Man is ſo weak, to enter the Liſts with an unmanag'd Horſe, or to 
hazard his Perſon with ſuch an one in any Service of Conſequence and Danger; but trains and teaches him firſt, breeds 
him to his hand, and uſes him to the Exerciſe he is defign'd for: And is there not the fame Reaſon that this wild and 
' reſtleſs part of our Soul ſhould be tamed and accuſtomed to bear the Bit? Should be perfectly inſtructed in thoſe Laws 
' and Meaſures which are to be the Rules of our Actions, and upon which the good or ill Conduct of our Lives will 
depend? Is it not reaſonable, I fay, that a Man ſhould be Maſter of his own private Behaviour, and expert in making 
the belt of every Accident and Occaſion, before he venture out upon the Publick Stage; and either give Laws to o- 
© thers, or correct them for the Neglect of thoſe they have already? pr yet (as Socrates obſerv'd very truly) the man- 
' ner of the World is quite otherwiſe : For, tho' no body undertakes to exerciſe a Trade, ro which E has not been e- 
' ducted, and ſerved a long Apprenticeſhip ; and how Mean and Mechanical ſoever the Calling be, ſeveral Years are 
bheſtowed upon the Learning of it; yet in the caſe of publick Adminiſtrations, which is of all other Profeſſions the moſt 
\ intricate and difficult, (fo abſurd, ſo wretchedly ES are we) that every body is admitted, every body thinks him-. 
© {elf abundantly qualified to undertake them. Theſe Commiſſions are made Compliments and things of Courſe, without 
' any Conſideration of Men's Abilities, or regarding at all, whether they know any thing of the ſhorter Mas if a Man's 
* Quality, or the having an Eſtate in his Country, could inform his Underſtanding, or ſecure his Integrity, or render 
' him capable of diſcerning between Right and Wrong, and a competent Judge of his poorer, (bnt perh1ps much 
* honeſter and wiſer) Neighbours. Charon de la Sageſſe, Liv. III. Chap. 17. Sect. 1, z.] But we muſt ſtill ſay ſomething 
more particular. 1 Miniſters of State, or Privy Counſellors, ought with the greateſt Application to ſtudy and perfectly 
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0 now the Aftaits and Intereſts of the State in all the parts of Government: and to propoſe faithfully, and in the molt 
05 proper manner, whatever appears to them to be adyantageous to the Publick, without being influenced by either Aﬀe.. 
ld tion, Paſhon, or any ſiniſter Views: The publick Good ought to be the only deſign of all their Advices and Endea- 
i Yours, and not the Advancement of their own private Fortunes, and the promoting their own Greatneſs and Power. 
1. Nor muſt they ever by vile and nauſeous Flattery, conntenance or encourage the Criminal Inclinations of the Prince. 
bl they ſhonld never be engag'd in any Faction or Party whatſoever ; keep nothing Secret that onght to be diſcover'd, 
85 dot dilcover any thing that ought to be kept Secret, ſhould ſtill ſhew themſelves above the Power of all Temptations ; 
* ind never negle& the Affaits of the State for their Pleaſures, or their own private Concerns, [“ Now in Perſons thus to be 
"" choſen and employ 'd, ſeveral Qualifications are neceſſary : As, firſt of all, it is neceſſary to chuſe ſich ate as faithful, 
1 aud ht to be truſted ; that is, in one Word, Men of Virtue and good Principles. I take it for granted (ſays Pliny) that 
| ' the better Man any one is, the more ſta nch and true he is, and more ſafe to be depended upon 2. They muſt be Perſons 
- at Ability, and proper for this Office, not only in regard of their Knowledge and Learning in general, but upon the 
Li Account of their Skill in Politicks, and that expreſs Form of Government in particular; ſuch as have been uſed and 
' try'd before, and have come off with Honour and Succeſs, verſed in Buſineſs, and accuſtomed to Difficulties : For 

* ; Hardſhips and Ad verſities are the moſt uſeful and improving Leſſons Fortune, ſays Mithridates in Saluſt in the room 
. of many Advantages which he has torn from me, has given me the 8 of Advice and Perſuaſion. And in one word, 
> o | they muſt be wiſe and diſcreet, moderately quick, not too ſprightly an ſharp, for ſuch Men will be always project- 
thi! 1 And Men of Fire are more for Change than ſteady Management. Now in order to theſe Qualifications, it is ne- 
hef . that they ſhould be Men of ripe Years, to give them Staidneſs, Experience and Conſideration : Nay, I may 
- 4d. to inſpire them with Caution too, for it is one of the many Unhappineſſes attending Youth, that Perſons then are 
Ine | wy impos d upon, of which the Tenderneſs and Softnels of their Brain may perhaps be one Reaſon, as that may 
acts . ilpoſe them the more eaſily to receive any Impreſſion, and conſequently to Credulity and Eaſineſs of Temper, It is 
A1 tor the convenience of a Prince to have notable Men of all ſorts about him both thoſe that excel in Subtilty and Cun- 
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ning. The former indeed ought to bE more numerous, and are more eſpecially requiſite, becauſe they are more for the 
Honour of their Maſter, and ot more. conſtant uſe ; for theſe are the managers of all regular and ordinary Proceedings 
Thie Men of Art are for caſes of Neceſſity and extraordinary Emergencies, to help at a pinch, and to countermine a din. 
ger. A third Qualiti:ation neceſſary for Privy-Counſellors, is Openneſs and Freedom, and Courage in all their Behay 
when conſulred with. They muſt uſe their urmoſt Care that all theit Propoſals be for the Honour and Advantage of 
* Prince; aad, When once they have ſecured this point, that the Advice be wiſe and good, all Flattery and Diſguiſe ſhould be 
* laid aſide; all Equivocations and Refervations, and Craftineſs of Expreſſion deteſted and deſpiſed, by. which they may ſeem 
* tO aim at ingraciating themſelves, or to contrive that what mY ſay may be acceptable ro their Maſter. Theſe are the Men 
* Txitus deſctibes, who accommodate their Language as they lee occaſion, and 4% not fo properly Diſcourſe with their Prince, ,, 
with bis preſent Iuclinations and Circumſtances. They conſider him as a great Man, as one able to make their Fortunes ; they 
obſerve what he would do, not what is beſt for him to do. Whereas, indeed, all theſe Regards ought to be utrerly baniſh] 
theit Thoughts, they ſhould have a conſtant Eye upon the Sacredneſs of their Office, and the Importance of the Truſt repoſe4 
in them; and looking no further than the Reaſon, and Juſtice, and Convenience of the Thing, ſpeak the Truth and ſpur 
not: For however harſh and diſtaſteful this Liberty, and Openneſs, and honeſt blunt dealing may be at the preſent to thoſe 
© Perſons, whoſe Opinion and Inclinations it happens to croſs; yet there will ſoon come a time when it will obtain Reſpeg 
and Eſteem. Oppoſition is off:nſive juſt at the inſtant ; but upon cooler Thoughts the very Perſons you oppofed, will commend and adnin, 
your p amm dealing, A Man thould likewiſe take care to be conſiſtent with himſelf, firm to his Principles, without veering and 
wheeling about perpetually, as oft as other Peoples Humours thifc into a freſh Quarter. But as he muſt not be changeab, 
and obſequious in a baſe compliance with the Paſſions and Pleaſures of others, ſo neither muit he be ſtiff and peremytory 
in his own Opinions. There 1s always a decency to be obſerved, and great difference to be made between Conſtarcy and 
Contradiction. Hor \Opiniatrery and Fierceneſs confounds all manner of Deliberation ; and therefore I am far from deliring 
© my good Counſellor to be inflexible ; as knowiog very well, that hearkening to other Mens Reaſons, and changing our ow 
* Opinions upon them, is ſo far from deſerving the Reproach of Raſhneſs and Inconſtancy, that it ought rather to be looks 
© upon asa Teſtinony of Modeſty, and Ingenuity, and great Prudence. For although the wiſe Man always walks in the ſame v 
© and by the ſame rule, yet he does not always go the ſame pace, nor tread in the ſame ſteps ; change he does not then ſo properly as acan- 
date and mend himſclf'; like the skilful Sailor, who plies to every Wind, and Whoſe excellency lies in trimmiag the Sil 
that way that the Gale blows fieſheſt. Thus a Man muſt often go about to make the Port he deſigns, when there is no c- 
ming at it by a ſtreight Courſe. And it ſhews the Dexterity and Addreſs of a Stateſman, to be able to change his Mchod 
when thoſe which were firſt choſen are either diſapproved, or by ſome Accident rendred uſeleſs and ineffettual. Another 
neceſſaty Accompliſhment for this Poſt, is the making a Conſcience of revealing any Debates he ſhall be privy to. Pots. 
lence and Secrecy are | exceeding neceſſary in the management of all Publick Affairs: Infomuch, that a great Author hy 
pronounced it impoſſible for that Man to manage any matter of Conſequence, who is rot ſo much Maſter of himſelf as u 
keep his own Counſel. For how ſbou'd he ſupport the weight of Publick Buſineſs, to whom even Silence is # Burden ? But upon thi 
occalion the concealing what one knows is not ſufficient, I muſt likewiſe caution him againſt knowing too much, A curiow 
and inquilitive Temper, which loves to be buſie and inform it ſelf of other Peoples Actions and Concerns, is nocommends 
ble Quality in any caſe ; but to pry into the Aﬀeirs of Princes, and to value ones ſelf upon knowing their Secrets, is x 
dangerous as it is unmannerly : And as Tacitus has well obſerv'd, nothing is more hazardous, nothing more unfit for ut, than of 
* ficiouſly to dive into, and be bold with their retired Thoughts and Intextions. And therefore whatever a Man knows of this kind 
* ſhould come freely and without his ſeeking 3 nay, I make no difficulty to affirm, that it is commendable in a Man to decline 
the Opportunities of having ſuch things imparted to him, and to know as little of them as poſſible he can. This argues he. 
* verence and Modeſty, prevents all Jealouſies, and ſuits the diſtance between a Prince and his Subjects. Thus have I giva 
my Reader a ſhort Account of thoſe good Conditions which ſeem neceſſary for the qualifying Men to be Politicians ot Fi- 
* Counſellors. And by theſe he will be able to tell himſelf, what are thoſe ill Qualities which incapacitate a Man for ſuch 
* Truſt. That a Prince in making his choice ſhould be ſure to reje& all ſuch as are of confident, aſſuming, and preſumptuom 
* Tempersz becauſe theſe Vices' make Men hot and arrogant in Debates, poſitive and bold in their own denſe: And a wile 
* Man, quite contrary, will be content to allow ſecond and third Thoughts, to examine every thing over and over. [tis 
the Character of ſuch a one to ſuſpe& himſelf, to be jealous of the conſequeace, fearful in adviſing and reſolving, that ſo 
© he may afterwards be more vigorous and aſſured, when he comes to execution. For the mind that knoweth hom to be afraid, and 
* undertakes warily, will act more ſecurely, aud go upon ſurer grounds. Fools, quite contrary, are eager and aſſured, blind and bold 
© ia Debate; but when they come to Action, cowardly and tame. Advice given with Heat and Confidence, looks fair and gj 
at firſt ſighit; but the Execution of it is hard and deſperate, and the Event of it full of grief and diſappointment. Next to this 
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* preſumptuous Vanity and Heat, Paſſion is improper for ſuch Miniſters of State; all Anger and Envy, Hatred and Spigat 
© Avarice and Ambition, all ſelfiſh Narrowneſ: of Spitit and private Intereſt ; for theſe are all of them Coituptets of the bel 
* Senſe, the very Bane of all ſound Judgment; Integrity and faithful Diſcharge of a Publick Character cannot dwell in the 
* ſame Breaſt with theſe perſonal Piques, and private Affections. Private Advantage ever did, and ever will obſtruct and confuant 
* Publick Counſels, and each ſinzle Man's Profit, is that which Poiſons all good Senſe, and kind Inclination to the Common Ga. Oꝛe 
thing more remains abſolutely neceſſary to be avoided, and that is Precipitation; an irreconcileable Enemy to Prudence and © Caf 
good Counſel; and fir for nothing but to put Men upon doing amiſs, and then being aſham'd and unfortunate upon tint Se" "m_ 
Account. Charron de la Sageſſe, Liv. III. Chap. II. Sect. 17] 2. The Clergy as being the publick Mini ſters of Religion, ought ; 3 
to diſcharge their Function with the utmoſt Gravity and Application; ſhould teach no Doctrine, nor advance any Opinion 1 

in Religion, which does not appear to them to be ſincerely true; ſhould be themſelves a ſhining Example by their cun 
Deportment, of thoſe Iuſtruttions which they deliver to the People; nor ſhould ever diſhonour their Character, or loſe all the 
Advantage and Efficacy of their Calling, by the Diſgrace of a ſcandalous and irregular Life. [* Since then the Clergy ate, ot 
* ſhould be at leaſt, the publick Mafters of Vircue for the People, who gladly heat them, and put a mighty confidence in them 
© it is of great moment ro make a good choice of them, eſpecially in places that are very full of People. They are in ſome 
meature, like the Demagegues among the Greeks, and the Tribunes among the Romans; with this Exception that they do not 
meddle, or ought not to meddle with, State-Afﬀairss Thoſe who gain the Hearts of the Populace, can often fer em in: 
Flame and retain 'em juſt as they pleaſe, can raife in them what Paſſion they have a mind to, or on the contrary pettaade 
them to Moderation and Peace, It the People from ſome Accident or Opinion, take the Opportunity of making iſtur- 
bances, tis not ſo much the People whom we ought to condemn, as thoſe who ſpirit them up and excite them to it. "ny 
ſhall carely hear of any Commotions in a Town, unleſs backed by them whoſe Buſineſs it is to teach in Publick ot E 
vately. Thoſe who take upon themſelves to diſcharge with Reputation ſo difficult an Employment, ought chiefly to be Moy 
dow'd with two Qualifications. The firſt, is their having a Knowleage, and being acquainted with Religion, that 15 40 2), 
that they have with Care and Diligence applied themſelves to the Study of the Holy Scriptures, and medirated op 
them, as to be able peifetily ro underſtand all the Duties of Chriſtianity, and all their Conſequences, rogerher Wit * 
Grounds on which they are built. This ought to be the Foundation of all their Studies, and the End to which all — 
Reading and all their Meditations ſhould be directed. To this purpoſe all their Knowledge in H:ftory, in Morality, in P eo 
Jophy, in Polite Learning, and all in general that they make their Study, ought to be employed by them, nor ought they A 
eſteem any thing but according as it may be of Service in putting them in a Condition to perſuade Men to the Obedicnt 
of the Goſpel. The ſecond Qualification neceſſary for them to have, is that their Behaviour be conſiſtent with what #he) tend, 
ſo that they be a Pattern of thoſe Chrittian Vertues which they inſtru& others in · For tho' an Angelical Perfection, 35 oo 
above the Power and Abilities of Human Nature, is not to be required of them, and one ought ro excuſe their Pain 
a5 well as thoſe iu other Men; yet ic is certain that Mankind expect from them, and with good Reaſon too, not on. me 

Knowledge and Learning, but more Vertue alſo. An Honeſt Man, when we ſpeak of ſuch as follow another way of Livith 
is a Man who acts nothing that is ſcandalous, or puniſhable by the Laws, and who performs the external Duties cf Oe of 
* ſo as not to deferve to be reproach'd by the World with any thing that's baſe and infamous, according to the miane 
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6 Living and the Cuſtom of the Country for Perſons of his Rank and Circumſtances. This Notion of an Honeft Man is cen- 
fotmable to all the vicious Cuſtoms, and all the Corruption of the Times and Places where thoſe who make it, happen to be 
* educated in; and tho' the Cepravation of Manners is not every where equal, nor it may be the ſame, yet it is too true, 
© that there is no place whatſoever, where Men do not forgive in each other a great many Vices, and even to a degree far 
© beyond what the Evangelical Rule allows of. For example, a Man may be immoderately Ambitious, or aim at Employ - 
* ments that he is not qualified for, and endeavour. to get into them by all the Methods that are not liable to Puniſhment ; 
ind this purely to gratify his, own Vanity, and not with a deſign to be ſerviceable to the Publick ; yet not be reputed a 
* diſhoneſt Man, nor be looked upon by any body with Scorn and Indignation. A Man may, and ſtill maintain this very 
© Charadter, be infinitely more covetous, and more addicted to his Pleaſures than the Goſpel tuffers, or do any thing that 
Joes not give occaſion of Scandal in the places where he lives, either to improve his Fortune, or to waſte his Time in 
* greater Variety of Voluptuouſneſs. But a great deal more is required to make tuch a kind of Honeſt Man paſs for a Good Man, 
according to the Precepts of the Goſpel, or indeed according to thoſe of Morel Philoſophy : They, whoſe Profeſſion it is to in- 
gtudt others in the Principles of Religion, muſt not be ſatisfied with being Honeft Men, in the Senſe which thoſe Words are 
generally taken; but muſt be Good Men in the Goſpel Senſe; that is, they muſt be ſubjett to no habitual Sin, but eſpecially 
to ſuch as ate upon all Accounts inconſiſtent with true Piety and Devotion. Now if the Perſons who are choſen, in this At. 
fait, are not of the cleareſt Characters, two Evils muſt neceſſatily ariſe from thence. The firſt is, that their bad Example will 
do abundantly more Miſchief, than their good Sermons can do Good. Mankind are by Nature much more inclin'd to follow 
© the Bad and the Good that they ſee practis'd every Day, than to reap any Advantages by the moſt excellent Diſcourſes in 
© the World ; and therefore a Clergyman, who lives a regular Life, does by his Manners much better convince the People that 
tis their Duty to live well, than the greateſt Orator could do by the molt, Studied and Rhetorical Diſcourſe ; as on the 
© contrary, if he leads a diſorderly one, his vicious manners will make a deeper Impreſſion upon their Minds, than all he can 
be able to ſay to em. There is no need of producing Inſtances to prove this ; 'cis what daily Experience tells the whole 
World. And therefore adviſe People as much as you will, to do as ſuch Men ſay, and not as they do; they will always be 
* ſure to follow the Ill they do, and forget all the Good they ſay, Never did a Perfon of an ambitious and wrangling Tem- 
+ per, inſpire by his Diſcourſes, a Contempt for the Grangleur of the World, or the Love of Peace. Never did a covetous 
© Preacher make his Hearers Liberal, Never did a voluptuous Clergyman perſuade any one to abſtain from Pleaſures, or to 
* ofe them with Moderation; at leaſt when thoſe Perſons were diſcovered to be what they really were. Parrhaſans, Tom. 
© II. Pag. 235, &.] 3. The Publick Profeſſors and Maſters of Arts and Sciences, muſt not reach any thing that is falſe or perni- 
cious to the Minds of the People whom they are employed to inſtrutt ; nor advance any Principle tho' ever fo ttue, that they 
do not prove by ſolid and convincing Reaſons, ſufficiear to enlighten the Underſtanding of their Scholars 3 muſt carefully 
avoid broaching any Opinion that may be likely to diſturb the Government ; and oughr to look upon all Human Learning 
that is not uſe ful to Mankind either in Private or Publick Affairs, to be vain and empty Speculations. 4. Magiſlrates, and all 
other Officers of Juſtice, ſhould be eaſie of Acceſs to every Body; protect the Common People againſt the Oppreſfions of the 
more powerful ones ; be as forward in doing Juſtice, and that with the ſame Impartiality ro the Mean and the Poor, as to the 
Great and the Rich; not ſpin out a Cauſe to an unneceſſary length; never ſuffer themſelves to be corrupted by Bribes or So- 
licitations ; examine thoroughly into the Matter before em, and then determine it without Paſſion or Prejudice; regardlefs 
of every thing while they are doing their Duty. [* Magiſtrates have a mixt Quality, and are placed in a middle Station, be- 
* tween Sovereign Princes and Private SubjeQs- Theſe Subalterns therefore have a double Task incumbent on them, and 
* muſt learn both how to command and how to obey. To obey the Princes, who truſt and employ them, to ſubmit to, and 
* truckle under the paramount Authority of the'r Superior Oſſicers; to pay Reſpect to their Equals ; to command thoſe un- 
der their Juriſdiction, to protect and defend the Poor, and thoſe who are unable to contend for their oy; to ſtand in the 
Gap and oppoſe the powerful Oppreſſor; and to diſtribute Right and Juſtice to all ſorts and conditions of Men whatſcever. 
And, if this be the Buſineſs of a Magiſtrate, well might it grow into a Proverb, that the Office diſcovers the Man, ſince no 
mean Abilities, no common Addreſs, can ſuffice for the ſuſtaining ſo many Characters at once, and to act each part fo well 
© as to merit a general Applauſe and Approbation. As to the Sovereign, by whole Commiſtion the Magiſtrates act, his 
© Commands mutt be the rule of their Behaviour. Some of his Orders they ought to execute ſpeedily ; ſome again they muſt b 

© no means comply with; or be in any Degree inſtrumental in the Execution of them; and in others the moſt adviſeable Cour 


1 


4 vill be, to ſuſpend the Obedience of them for ſome convenient Time. In all Commiſſions, which leave the Cognizance 
1 ' of the Matter to the Magiſtrate, ſuch as thoſe of Oyer and Terminer ; and in all others where there is this Clauſe (% far 41 to 
y * you jball appear) or any other Clauſe equivalent to this, inferred ; or which, tho' they do not refer the Cogniſance to him, 
bs © yet order ſuch things, as are either manifeſtly juſt, or at leaſt lawful or indifferent in their own Natures, he ought readily 
q © to obey, and without demur ; for here is no difficulty, nor any ground at all for a juſt and reaſonable Scruple. In ſuch 
| © Commiſſions and Orders, as do not leave the Cogniſance of the Matter to him, but only decree ſome point of executive 
he Obedience; as in thoſe particularly, which we commonly call Mandates and Warrants; if they be contrary to any poſitive 
ul * Law, which the Sovereign has Power to diſpenſe with, and there be clauſes of Non-Obſtante for that purpoſe, to fave the 
= * Paity harmleſs; he is obliged ro obey his Orders without more to do. Becauſe, according to the Civil Conſtitution, and 
nd the Laws of the Land, the Sovereign has a Liberty reſerv'd to him of relaxing, or ſetting alide the Laws in ſuch particular 
hit ' Caſes. And the having ſuch a Power over all Laws whatſoever, is the very thing in which abſolute and unlimited Sove- 
th ' reignty conſiſts. In caſes contrary to Law; or ſuch as manifeſtly make againſt the Publick Good, (tho' there ſhould be 
non an indemnifying Clauſe) or where the Magiſtrate knows his Orders to be obtain'd by Surpriſes or upon falſe Suggeſtions, or 
a * by corrupt Methods, he ought not, in any of theſe caſes, to be haſty in the executing his Orders ; but let them lie by a 
. / while, and with all Humility remonſtrate againſt them; and, if occaſion be, repeat thoſe Remonſtrances a ſecond or a third 


time; but if the command be peremptory, and unalterable, and repeated as often; then he is to comply ſo far as in Honour 
and good Conſcience he may, and for the reſt ro excuſe himſelf as well as he can. In matters contrary to the Law of 
* God and Nature, he muſt lay down his Office, and be content to quitall ; nay reſolve to. ſuffer the worſt that can come, 
rather than be inſtrumental in, or conſenting to them. I eannot ſo much as allow him to deliberate, or once to doubt in 
' fuch Circumſtances what to do; for natural Jultice cannot be hid, it ſhines clearer and brighter than the Sun; and all Men 
' muſt ſee ir, except only thoſe who wilfully ſhut their Eyes, and wink hard againſt it. All this Advice relates to things in 
agitation, and intended or ordered to be done ; bur, as for thoſe which the Sovereign has done already, let them be 
never ſo wicked and unreaſonable, a Man had better diſſemble the Matter as well as he can, and try to wipe out 
" all Remembrance of it, than loſe all by provoking and expoſtulating with a Prince to no purpoſe, as Papinian 
did. For it js the very extremity of Madneſs to ſtrive againſt a Stream; where no Ground is got, nor any thing but Ha- 
' tred and Disjfavour for our Pains, As for their Duty, when conſidered in their other Capacity, and with regard 
to the private Subjects under their Government, Magiſtrates muſt always remember whoſe their Authority is, and 
from whence they derive it, That this is none of their own proper Right, but meerly a Truſt ; that they hold jr 
from and under the Prince; that he has the Fee, and is the Lord and conſtant Proprietor ; but they are Tenants and 
Stewards at Will, put in to exerciſe this part of his Juriſdiction for ſo long a Term only, as their Commiſſion purports ; ot 
during his pleaſure ; and no longer. Now from hence it is very natural and obvious to infer ; That a Magiſtrate ought to 
: be ealie of acceſs; always ready and at leiſute to hear and receive the Petitions and Complaints preferred ro him: That his 
Doors ſhould be open to all Comers, and he as ſeldom out of the way as poſſible ; bur eſpecially not ſo wilfully, and by con- 

„ invare2; for he ſhould conſider himſelf, as no longer at his own diſpoſal, bur a Servant of the Publick, and devoted to 
| the uſe and benefit of the People: And this was the Reaſon why Moſe:'s Law commanded that the Judges ſhould keep 
their Seſſions, and decide Controverſies in the Gates of their Cities; that ſo Juſtice might offer irſelf ro all that went out and 
in, and none might find any Difficulty in addreſſing for, or obtaining it. He ought to receive the Applications of all Per- 

- lons and Conditions alike; and be open and kind to all ; _ mean as well as the Great; and the Poor no les than the 8 ich. 
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© Familiarities, and intimate Converſation, except ſome very choice Perſons, ſuch as are known to be Men of ſound Senſe 


© and ſtanch Vertue; and theſe too but privately, For, a large and general Acquaintance debaſes the Authority of hi 

and Vi our which is neceſſary for the diſcharge of it. WhenCleon was cho, 
and admitted to the Government, he called all his Friends together, and ſolemnly renounced from that time * 
ever Friendſhip had been formerly between them, as thinking the continuing under ſuch Engagements by no wan 


* Charafter ; and abates of that Firmne 


reconcileable with the Truſt he had now taken upon him; and Cicero obſerves accordingly, that a Man muſt put of 
the Character of the Friend, and lay that quite aſide, before he can do Right to the part of a Judge. There itt 
two things, wherein the Office of a Magiſtrate conſiſts ; the one is, to preſerve and keep up the Honour and Dion; 

and juſt Rights of the Prince who has employ'd him, and of the Publick, whole Repreſentative he is, with G * 
coming State, with Gravity, Authoritative Behaviour, and a well-tempered Severity, Next, he is to a& like 1 
© true and faithful Tranſcript from the Original; an Interpretec and Executor of his Maſter's Will to ſee thy 
this be duly declared, and diligently obſerv'd, By this Will, I mean the Law]; for this is the Authentick Wi 
© of the Prince, and the only Declaration of it, which Subjects are bound to take notice of. Of this the Magiſttas 
© is to exact a faithful Account and punctual Obſervance ; for which Reaſon we often find him termed by Author 
© The Living and the ſpeaking Law. Now, tho' it be the Duty of a Magiſtrate, and an excellent Qualification 5 
© him, to temper Jultice with Prudence; and Severity with Gentleneſs and Forbearance ; yet, it mult be conſe; 
© much more for the common Advantage; to have ſuch Magiſtrates as incline to the Exceſs of Sharpneſs and Kigour 
© than thoſe who are diſpoſed to Mildneſs, and Eaſineſs, ond Compaſſion. For even God himſelf, who highly recon. 
© mends, and ſo ſtrictly oy all thoſe human and ſoft Diſpoſitions upon other Occations, yet poſitively forbids a lug 
* to be mov'd with Pity. he ſtrict and harſh Magiſtrate is the better Reſtraint, the ſtronger Curb ; he contains pe pt 
© in bounds, and preſcrves a due Awe and Obedience of the Laws. The mild and — one expoles the Laws y 
* contempt ; make Magiſtracy cheap, and leſſens the Prince, who made both the Law and the Magiſtrate, in the |: yes and 
© Eſteem of his People, In one word, there muſt go two Qualifications to the capacitating a Man for the diſchargiz 
© this Office compleatly, Integrity and Courage; the firſt cannot ſubſiſt alone, but ſtands in need of the ſecond to fi. 
port and back it; The former will be ſure to keep the Magiſtrate's Hands clean from Avarice and Partiality, and le 
« Felt of Perſons, from 3 and Gifts, which are the Bane, and utter Exterminators of Truth ; and from 17 
© other Violation of Juſtice; which Plato calls (which indeed it onght to be) a pure unblemiſh'd Virgin: Thy 
© will alſo be a Guard to him againſt his Paſſions; the Averſions, or Affection he may bear to the Parties concerned. 
© and indeed all other Reſentments, which are but ſo many Enemies and Underminers of Right and Equity, But 
© then he will find great occaſion for Courage too, to ſtand his gronnd againſt the Menaces and imperious Sollici 
© tations of great Men, the Requeſts and Importunities of Friends who fancy they have a fort of Night to dip 
* of him, and will not take a reaſonable refuſal : To harden him againſt the Prayers ad Tears, the loud Cries ul 
bitter Complaints of the miſerable and afflicted ; for all theſe are very moving and forcible Inducements, a gre 
Violence upon Reaſon and Duty; and yet lo committed, that there is a plauſible Appearance of both, in the ver 
« diverſion they labour to give us from both. And the Truth is, this Firmneſs and inflexible Con !ancy of Vinl 
© is the moſt maſterly Vertue, and particular Excellence of a Magiſtrate ; that he neither be terrified amd ſabducd 
© by Greatneſs and Power, nor melted by Miſeries and deplorable —— Theſe are what very br ve Men ut 
« x Go tranſported by ; and therefore it is FR Praiſe to continue proof againſt them. For, though being ſoften'l 
by the latter have an Air of good Nature, and is more likely to prevail upon the better fort of Men; yet either of the 
© extreamsis finful, and both foreign to the Merits of the Cauſe, which is the only thing that lies upon the Judge. The 
© Motives to Pity then are very dangerous Temptations ; and what a Man in Authority ought as much to ſtop his Eat 
© againſt, as Promiſes or Thicatnings ; for even that God himſelf, who is Love and Mercy in perfection, has diſcount 
© nanced this unſeaſonable Comp:ſhon. And the ſame Legiſlator, who ſaid, Tou ſhalt not receive a Gift 10 blind tim Ex 
* therewith, neither ſhalt thou accept the Perſon of the Mighty, found it no leſs neceſſary for the good of Mankind, and 
the equal Diſtribution of Juſtice, no leſs agreeable to his own Goodneſs, to add that other Command, Thos foalt m 
© favour a poor Man in his Cauſe. Charron de la Sageſſe, Liv. 3. Chap. 17. Sed. 3, &*c,”] 5. The General, Captain! 
and other Officers of the Army ought to exerciſe their Soldiers carefully and at convenient times, to inure them to ben 
the Hardſhips and Fatigues of War; ſhould ſtrictly obſerve all the Rules of Military Diſcipline ; never expoſe, n0t 
hazard their Troops, but when there is an abſolute neceſſity for it ; ſhould rake care, as far as in them lies, that theit 
Soldiers have a conſtant and regular Supply of Proviſions, and not defraud them of any of their Pay and Allowance ; ge- 
ver ſtrive to win their Affections to the Prejudice of the Government, but always infpire them with Sentiments confor- 
mable to the Good of their g, and the Publick Welfare. 6. Soldiers, on the other hand onght to be content with 
their Pay, and not plunder, nor abuſe in any manner whatſoever, cither the Citizens, or the Country-People ; ſhould 
3 and with reſolution expoſe themſelves to the Fatigues and Hazards to which they are called for the Defenc 
and Honour of their Country ; ſhould as much avoid the imprudent Ardour of running into unneceſſary Dangers, as tht 
baſe Cowardiſe of Flying when there is occaſion for their Standing; ſhould ſhew their Valour and Intrepidity upon r 
Enemy, and not upon their Comrades ; ſhould valiantly maintain their Poſts, and prefer a glorious and honourable Det 
to an ignominious Flight and Life. . Ambaſſadors, Plenipotenttaries, Envoys, =y others that bear any Publick Charaft 
abroad, ought to behave themſelves with great Prudence and CircumſpeGion ; to be Perſons of deep Penetration, careful 
to diſtinguiſh Solidities from Trifles, and Truth from Falſhood ; inviolable in keeping a Secret, and proof againſt an] 
Corruption or Temptation that might make them neglect or abandon the Intereſt of their Prince. [* A Pablick Miniſtet, 
or a Plenipotentiary, is a Camelion, a Proteus; ſometimes, like a cunning Gameſter, he diſſembles his very Hnmcu' 105 
C N 4 as well to avoid the Conjectures and Penetration ot otliers, as to prevent any Secret eſcaping thro' Paſſion © 
© Weaknels , is always ready to put on that Shape his Deſigns and Occaſions require, and artificial y appears what it 
his Intereſt to be thought. Thus when he defigns to diſſemble that his Maſter is very Formidable or very Low, be l 
© Reſolute and Inflexible, to prevent any large Demands ; or Eaſie and Complaiſant, to give others occaſion to w 
them, and to ſecure the fame Liberty. At other times either he is profound and ſubtle, to conceal a Truth in the it! 
publiſhing of it; becanſe it concerns him to divulge it, and that it ſhould not be believed: Or elſe free and 09% 
that whenever he ſhall have occaſion to conceal what muſt be kept ſecret, People may not ſo much as ſuſpect hin 
but on the contrary, believe he has diſcover'd whatever he knew. In like manner he is warm and verboſe, to ex 
others to talk, or to hinder their ſpeaking what he deſires not to hear, or their acquainting him with what he woul! 
be ignorant of ; talks of inditterent Things which ſoften or deſtroy one another, and leaves the Mind confounded be 
twixt Confidence and Diſtruſt; that he may make amends for one loſt Opportunity by dextrouſly gaining another: © 
he is cool and ſilent to engage others to talk; hears patiently a tedious while, to obtain the ſame Favour imſel! 
talks with {upetiority and weight when he deſigns to make ſuch Promiſes or Threats as may carry a great ſtroke wit 
them, and make a ſtrong Impreſſion upon ſuch to whom they are directed. Sometimes he — i firſt, the bettet! 
diſcover the & e and ContradiCtions, Intrigues and Cabals of Foreign Miniſters, upon the Propoſitions he hi 
to advance, and take his Meaſures from their Anſwers. At another Meeting he ftays till * laſt, that he may be (ut 
not to loſe his Labour; to be more exact; to obſerye every thing that ma , ſerviceable to his Maſter, or his Allie 
To know what to ask, and what he can obtain : He knows how to be „ and expreſſive, or obſcure and ambiguo*, 
can ule equal Words and Turns, which he can reader more or leſs forcible, as his Intereſt and Occaſions require- * 
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* Upon which Account it is, that one of the Philoſophers compares a Magiſtrate to an Altar ; to which all People have 

* courſe in their Affliction and extreme Neceſhty , pour out their Souls there, and depend upon Relief and Conſolatje; 


for their Troubles from ſo doing. But, though in point of Juſtice, he ſhould be free and open, yet in Friendſhiy , 1 
* Acquaintance he ought to be exceedingly reſerv'd, not to make himſelf cheap and common, nor to admit ny nei, hi 
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Sh. V 111. Held Sacred in Civil States, 563 
$f Ike little, becauſe he wor't grant much; or his Requeſts are * that he may be ſute of a little: Deſires ſmall things 
© which he pretends to be of nv value, that they may not , hinder im of preater ; avoids the gaining an important Point 

. at fictt, if ir is like to hinder him of ſeveral, which, tho' in themſelves of leſs value, yet united exceed the other. His 

J. Demands are extravagant, with deſign to be denied, that he may be furniſh'd with a juſt Excuſe for re fuſing thoſe he 

knows will be made: As induſtrious to aggravate the 2 of theſe, and as warmly to urge the Reaſons why ho 

. not hcarken to them, as carneſtly to endeavour to enervate t ole which they pretend for their Denial: Equally con- 

W. .rncd to aggrandize the little he offers, as to flight openly the little they are willing to grant, Feigns extraordinary 

We: proffers, which beget a Diſtruſt, and oblige them to reject what indeed accepted would be uſeleſs ; this ſeryes to co- 

. [ur bis exorbitant Demands, and to throw the blame of the refuſal upon them: He grants more than they can ask, to 

Wot more of them; (hews himſelf very hard and unwilling to grant trivial things, that he may quaſh all Hopes and Ex- 

LY een of better from him; or if he is perſuaded to part with any rhing, tis on ſuch Conditions that he may ſhare 

« the Advantages of it, He directly or indirectly eſpouſes the Intereſt of an Ally, as he finds it profitable, or as it tends 

to advance Js Pretenfions ; talks of nothing but Peace and Alliances, the Publick Good and Tranquillity ; in all 

« which he means nothing but his Maſter's Intereſt ; ſometimes he reconciles diſagrecing Parties, at other times he di- 

We ides thoſe he found united; terrifies the ſtrong and potent, _— C_— the weak : Unites ſeveral feeble Intereſts 

W+ againſt a powerful one, to render the Ballance equal ; joins with the ormer, that they may defire his Alliance and 

protection, which he ſells at a dear rate: knows how to intereſt thoſe with whom he treats, and by a dextrous Ma- 

. nagement, by fine and ſabtle Turns, makes them ſenſible of cheit private 3 the Riches and Honours they may 

. hove for by a little Eafineſs which will not in the leaſt claſh with their Commiſhons, nor the Intentions of their Ma- 

. gers And that he may not be thonght impregnable on this ſide, betrays ſome ſmall Concern for his own Fortune : 

W + diſcovers by this their moſt ſecret Intentions, the moſt profound Deſigns, and laſt Efforts ; which he turns to his own 

Advantage. If he is injur'd in any conſiderable Article, he is very oud but if he finds he is not ſo, is yet louder, 

and throws the injur'd on their Juſtification and Defence, All his Meaſures are order d, his N out, and his 

leaſt Advance oreſerib'd by the Court, yet he appears as Complaiſant and Free in the moſt difficult Conteils, as if 
„all his Compliances were extempore, and 8 owing to his A Temper. He dares even engage to an Af- 

W «© ſcmbly that the Propoſals ſhall be approv'd of, and that bis Maſter will not diſown him. He ' 5+ wor alſe Rumours 

* concerning thoſe things which he alone is entruſted with ; he cloſely reſerves ſome particular Inſtructions, theſe he 

never diſcloſes, but at ſuch Extremities as to negleC& the uſe of them would be pernicious. All his Intrigues tend to ſo- 

© lid and ſubſtantial Ends, for which he willingly ſacrifices Pundtilio's, and imaginary Points of Honour He has a great 
© deal of Phlegm, and is arm'd with Relolution and Patience ; fatigues and diſcourages others, but is himſelf unwearied. 

He's totewarn'd and fortified againſt all tedious Delays and Affronts, Jealouſies and Suſpicions, Difficulties and Obſta- 

* cles; fully perſuaded that Patience and an happy Conjuncture will influence their Minds, and accompliſh his deſired 

ads. He feigns a ſeeret Intereſt to break off the Negotiation, when he 1 deſires its Continuance ; but on the 

* contrary, when he has {tric Orders to uſe his laſt Endeayours to break it off, rhinks the beſt way to effect it is to preſs 

its Continuation After a very great Event, he is either ſtiff or eaſie, according as t is aJvantageous or prejudicial ; 

and if by a vaſt Prudence he can foreſce any rhiag advantageous to the State, he follows it cloſe, temporizcs and ma- 

" mages himſelf according to the Hopes, Fears, an Neceſhties of his Maſter : takes his Meaſures from, Time, Place, 

and Occafion, his own Strength or Veakneſs, the Genius of the Nation he treats with, and the particular Temper 

© and Charatter of their Miniſters. All his Maxims, Deſigns, and moſt refin'd Politicks tend only to prevent being de- 
ceiv'd, and to deceive others. Mr. de Ia Bruyerc's Caracteres at Chap. du Huverain & de In Republizne, This indeed 
is a fine Deſcription® of a Publick Miniſter, or a Plenipotentiary ; but, however, ſuch a Deſcription in which ever 

© particular is not to be imitated, We may alſo conſult Mr. Miequeſort's Book intitled, L. Am baſſadeur & ſes Fonfions. 1 

8. The Commiſſioners, or Receivers of the Revenues —— to the State. and in general all thole who have the Ma- 

nagement of the Publick Money, ought to take care not to uſe any unneceſſary Severity, nor to ext more of the dub- 

cis than what they are tax'd at, to enrich themſelves, an! burden others ; ſhould apply none of the Publick Treaſure 
that paſſes through their Hands to their own uſe, and ſatishe thoſe whom they have Orders to pay out of it, without ma- 
king them ſtay a long time for their Mony. But all theſe particular Duties of Subjects ceaſe with the Publiek Poſts and 

Employ meyts from whence they flow. hereas the General Duties remain ſtill in force, as long as Men ate Subjects, 

and live under any Form of Government. Mr. Barbeyrac's ſecond Note upon this Section, p. 336, 337, Ec. 
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Of the Duty of Sovereigns. 


J. The Office and Duty of Sovereigns, whence 


to be diſcover d. 


II. The Obligation that Princes have to be well 
inſtructed in it. 

III. The People's Safety is the Supreme Law. 

IV. The Subjects are to be train d up in Good 
-- Manners. 

V. Fit Laws are to be enacted. 

VI. And put in Execution. 125 

VII. Penalties are to be inflicted with Juſtice and 


Moderation. 


T remains that we take a4 View of the Duty 
of Sovereigns ; which ought to be explain'd 
with eſpecial Care and Diligence: as well in re- 
gard, that the Ignorance or Negle& of this 
Duty is the Occaſion of ſo many Miſchiefs in 
the World (1), as becauſe to deliver the Rules 
and Meaſures of it, is the proper Buſineſs of this 
general Patt of Civil Knowledge, ic being placed 
beyond the Bounds of Municipal Laws. Yet in 
as much as others have frequently inculcated 
theſe Points, we ſhall reckon our Task diſcharg'd, 
in barely repeating the chief Heads (3). The 
Precepts then which unite in the making up of 
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this Duty, may eaſily be gather'd, by eum. 
ning the Nature and End of Civil Communities 
and the proper Offices belonging to the Sovercig 
Power. 

II. Here then it is before all things neceſſij 
that Princes induſtriouſly apply themſelves u 
the Underſtanding of every thing, that falls u. 
der the compleat Diſcharge of their Truſt; 
ſince no Man can manage with Commendation 
what he hath not firſt rightly learn'd and con. 
der'd (b). And as the (c) Art of Government 
ſo very difficult as to require the whole Man, 


tho' of the greateſt Parts and, Abilities (2), they 


(1) © How happy is that Poſt which every Minute furniſhes Opportunities of doing good to thouſands! How dangerow 
mis that which every moment expolecs to the — of Millions! (Caraferes de la Bruyere, Chap. du Souverain & te ls 
which Princes do reaches even to the moſt diſt 

* that they occaſion are multiplied from Generation to Generation to lateſt Poſterity, Theſe are the Archbiſho of 
Cambray's own Words in his Avantures de Tel:maque (Page laſt but one of the laſt Tome) a Work from whence I hall 
take ſeveral fine Paſſages, with which the Reader, I reſume, will not be diſpleaſed to have his Memory refreſhed, to 
renew the Pleaſure which he took in the firſt reading o ſo many excellent Precepts, where the Solidity of the Thou hts, 
and the Beauties of the Expreſſion, ſtrive in emulation of each other, which ſhall moſt charm thoſe who haye a talte of 
fine Things. Mr. Barbeyrac's Note upon this Section, 7 338. 


Republique, p. 337. Ed. de Bruxelles 1697 the Goo 


(b) See 1 Kings III. 19. Vire, Au. 6. v. 852, 853. 


© that according as Princes cultivate their own Minds, ſo they muſt expect to find their Kingdom. And therefore e 
© Champion, at the Games, has ſo much need to exerciſe his Body, as a Governour has to exerciſe and improve his Wit 
Ad Nicoclem. And the Admoxition of the Satyriſt, as it belongs to Mankind, ſo it eſpecially affects Princes, 
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(a) See Lord Bacon's Serm. fd. c. 19. > wit. u 

ſocrates has a wiſe Remark on the ſame Subject; it is, ſays be, Wien 
Embaily 

es, that 


d a Ma 


* Im 
Dice —— Study thy ſelf, what Rank or what Degree : Fe 
— —quem te Deus eſſe The wile Creator hath Ordain'd for Thee, Hora 
Fuſſit, & bumand qua parte locatus es in re. And all the Offices of that Eſtate 
Perſ. Satyr. III. v. 71, 72. Perform, and with thy Prudence guide thy Fate. Tis ne 
r. Dryden. 
* Excu 
See alſo Philip de Comines, Lib. 1, p. 342. & Lib. III. p. 388. © Cred 
(c) That thoſe things which appear neceſſary to be known, in order to the well-governing of a State, are not ſo vet Orab 
trite and yulgar, ſo obvious to all Capacitics, may be gather'd from what Mr. Hobbes has particularly deliver'd on * Deſer 
this Point. De Cive c. x. ſ. 10. | Ju „ 
(2) »The moſt painful and difficult Employment in the World, in my Opinion (ſays Montagne) is worthily to diſ- 
charge the Office of a King. I excuſe more of their Failings than Men generally do, in conſideration of the 1 
© table weight of their Office, which amazes me. Tis hard to keep meaſure in ſo unmeaſurable a Power. Whethe! 0 
© is, that it is to thoſe who are of a leſs excellent Nature, a mighty Ineite ment to Vertue to be fix'd in a place where * Plut, 
you cannot do the leaſt good that is not put upon Record; and where the leaſt Benefit accrues to ſo many Perfons yainſt ; 
© and where your e like that of Preachers, is principally addreſs'd to the People, no very exact Judge, eaſily in the. 
© impoſed on, and _— contented. Eſſais, Liv. III. Chap. 7. de 3 de la Grandeur, P. 681. in Fol. See alſo Great h 
Liv. 1, Chap. XLII. where there is in the Margin, Sceptre de Grand foids, Here are Mr. de la Bruyere's Thoughts, which him, to 
ate as beautiful and as ſolid, “ There are, ſays be, no general or certain Kules of governing well; the depend on r, tha 
* Times and Conjunctures, the Prudence and Deſigns of the Governours : So that perfect Government is the Maſter-pite to anſ\; 
© of the Underſtanding, and perhaps it would be impoſſible to arrive at it at all, did not Subjects contribute one Mole! art tho 
to the Work by an Habit of 2 and Submiſſion. If the care of a ſingle Family be fo burdenſom,  * of all 
© Man has enough to do to anſwer for himſelf ; what a weight, what a Load is the charge of a whole Kingdom ? Is tne (4) *T 
© Sovereign recompenced for all his anxious Cares by the Proſtrations of his Courtiers, or the Pleaſures an Abſolute by Fla 
© Power ſeems to afford? When I think on the troubleſom, hazardous, and dangerous Paths he is forced to tread,to arrive ry thi, 
© at Publick Tranquility ; when I reflect on the extream difficult, tho' neceſſary, Methods he is frequent! obliged © real. 
© uſe to compaſs a good End ; that he is accountable to God even for the Felicity of his People, that Goo and Evil at H vu! ye 
1 


in his hands, and that Ignorance is no Excuſe ; I can't forbear asking my ſelf, wouldſt thou reign? Weu 


6 meanly 


| Chap. IX. Of the Duty of Sovereigns. | 565 


ought therefore as it were to forget their own trench their Pleatures and ulclels Divertions, 10 
Jperſons, and live only for the Sake of the People, far as they intercept their main Employment : 
Irtom theſe Conliderations it follows, that For the ſame Reaſon they ought co acmic in- 
Iances cough to (3) renounce all thoſe Studies to their Familiarity none but Men of Wildom 
ST. Purſuics which contribute nothing to this and Experience (4) ; and on the contrary to 


Food End, much more are they obliged to re- diſcountenance and chaſe away all flattering 


* — 


eee 


meanly happy in a private Condition, quit it for a Throne ? Is it not ever to one, who comes to it by Hereditaty 
Night almoſt infupportable to be born a Monarch? There is a fort of Commerce or Reciprocal Return of the 
Duties of the Sovereign to his Subjects, and of theirs to him. Which are moſt ſtrongly binding, or moſt difficult in 
the Performance, I won't determine: *Tis not indeed very eaſie to judge between the ſtrict Engagements of Revercnce, 
Aſſiſtance, Service, Obedience and Dependence on the one fide ; and the indiſpenſible Obligations to Goodnels, Juſtice 
and Protection on the other. To ſay the Prince is the ſupreme Diſpoſer of the Lives of the People, is to tell us only 
that the Vices of Mankind have entailed on them a natural Subje ion to Juſtice and the Laws, with the Execu- 
tion of which the Prince is entruſted: To add that he is abſolute Maſter of his Subje&t's Goods, without any Rcaſon 
or legal Proceſs, is the Language of Flattery, the Opinion of a Favourite, who will recant it when he feels Death 
upon him. When on a fine Evening you ſee a numerous Flock of Sheep ſpread over a little Hill, quietly grazing on 
the fragrant Thyme ; or in a Meadow, nibbling the ſhort and tender Graſs that has eſcap'd the Mower's Scythe, the 
diligent and careful Shepherd, you obſerve, is always amongſt them, ſuffers 'em not to go out of his Sight, leads em, 
follows em, changes their Paſture ; if they wander, he fetches em in; if the greedy Wolf appears, he fets his Dog 
on, to beat him oft ; he nouriſhes and preſerves them; the Morning finds him in the open Field in which the Sun 


* 


free, that of the Sheep or the Shepherd? Was the Flock made for the Shepherd, or the Shepherd for the Flock ? The 
genuine Image of this is of a good Prince and his People. There is no Occaſion (on the contrary) for Arts and Sci- 
ences in the Exerciſe of Tyranny ; the Policy which conſiſts only in Bloodſhed, is very ſhallow, and has nothing of 
Fincnels in it. It prompts us to murther all whoſe Lives are Obſtacles to our Ambition,; and this a Man, naturally 
crucl, does with Eaſe, Tis the moſt barbarous and deteſtable way of ſupporting and aggrandizing, our ſelves. 
"aratires ou Moewurs de ce Siecle, Chap. du Souverain & de la Republique. Sce likewiſe les Avantyvres de Telemaque, 
om. V. p. 18. Ed. de Bruxelles. Xenophon, as our Author has remark'd, ſaid a lonp Time ſince, That Man is able 
wore eaſily to govern all other Creatures, than thoſe of his own kind ; *Qs Ag mequroTli, drr Tov ANN Cd Tr 84 oy 
'ArSywauy ,, Cyrop. lib. 1. init. Sec alſo in les Cheſes memorables, Socrates's Diſpute with a Youth, named Glaucon. 
Jſocrates (ad Nicoclerum) in the Beginning, calls a Kingdom the greateſt of humane Affairs, and ſuch as requires more 
ban ordinary Degrees of Prudence and Foreſight ; and ſays, that the Cauſe of all the Misfortunes which Kings are expoſed 
o, and of the Diverſity of Opinions about their Condition is That People think that all the World is as capable of reigning, 
s of diſcharging the Offices about the Temple. Tabus J The dvWuanas v &c. Yet nevertheleſs, adds our Author, there 
re many that think the Italian Proverb not altogether groundleſs, that there needs but a very little Brains to rule the cle 
JVorld ; nor this other Latin one, The World does not know what little Wiſdom it is that governs it: Upon which I have 
ad a Diſſertation of a Profeſſor at * — named Mr. Adam Rechenberg, printed in 1676. He might add, that if 
hey mean by that, that generally the Government of States is the Thing of * World in which the leaſt Ability, Care, 


lulers of States would diſcharge their Duty as they ought to do, they would be more ſenſible of the Weight of Go- 
emmment than they are; and that if they would inform themſclves of the Rules of ſo nice and difficult an Art, and 
a&tiſe them exactly, the World would be much better governed than it is, and the People infinitely more happy. 
Mr. Barbeyrac's firſt Note upon this Section, page 338, &c. 

(3) "Tis a fort of an Aﬀront and Mockery to cxtol a Man for Qualities misbecoming his Rank and Condition, tho» 
therwiſe commendable, and for Qualities alſo that ought not to be his principal Endowments: As if a Man ſhould 
ommend a King for being a good Painter, a good Archite&, a good Markfman, or a Runner; Commendations that do 
im no Honour but when mentioned together, and in the Train of thoſe that are more properly belonging to him, 
o wit, his Juſtice, and his Knowledge in governing his People, both in Peace and War, *T was after this Manner that 
ericlture was an Honour to Cyrus, and the Knowledge of Letters to Charlemagne Demoſihenes s Companions in the 
Embally to Philip, extolling that Prince as being handſom, eloquent, and a ſtout Drinker, were anſwered by Death 
es, that theſe were Commendations more proper for a Woman, an Advocate, or a Spunge, than a King. 


* Imperet bellante prior, jacentem Firſt let his Empire from his Valour flow, 
* Lenis in hoſtem, And then by Mercy on the Proſtrate Foe, 
Horace Carm. Sæcul. V. 51, 52. | 


Tis not his Profeſſion to know either how to hunt, or how to dance well. 


* Excudent alii ſpirantia mollius era, Let others better mold the running Braſs, 

Cre do equidem, vivos ducent de marmore voltus : And ſoften into Fleſh a marble Face; 
5 * Orabunt cauſas melius, cœlique meatus | Plead better at the Bar ; deſcribe the Skies ; 
on ; Deſcribent radio, & ſurgentia ſidera dicent : And when the Stars deſcend, and when rhey riſe, 
7 u regere imperio populos, Romane, memento. Roman, tis thine alone with awful ſway, 
5 (Virg. Ænced. VI. V. 330, &c.) To rule Mankind, and make the World obey. 
7 Dryden. 
7 , Plutarch ſays moreover, that to appear ſo excellent in theſe leſs neceſſar ualifications, is, to produce a Witneſs a- 
1 gunſt a Man's ſelf, of his having miſpent his Time, and applying his Studies ill, which ought to have been employed 
p in the Acquiſition of more neceſſary and uſeful rhings. So that Philip, King of Macedon, aving heard * the 
h _y his Son ſinging at a Feaſt, in Emulation of the moſt skilful Muſicians there, Art thou not aſhamed, ſays he to 
2 im, to ſing ſo well? And to the ſame Philip, a Muſician with whom he was diſputing about his Art; Heaven forbid, 
x: Ser, that ſo great a Misfortune ſbould ever befal you, as to underſtand thoſe things better than 1. A King ſhould be able 
to to anſwer, as lphicrates did the Orator, who preſs'd hard upon him in his Invective, after this Manner; And pray <vhat 
| art thou, that thou doſt ſwagger at this Rate? Art thou a Soldier, of carry a Musket, art thou a Pikeman ! [ am none 
* of all this, but I am one who knows how to command all theſe. Eſſais de Montagne, Liv. I. Chap. XXXIX. 
2 65 The wiſe Mentor ſays to ldomenens, in les Avantures de la | Sant 1 Do you not ſee that Princes who are corrupted 
1 y Flattery, take every thing to be harſh and auſtere that is free and ingenuous? They are become ſo nice, that eve- 
8 ty thing that is not Flattery, offends and provokes them. But let us proceed a little further: Suppoſe that Philocles 


: Sally harſh and auſtere, is not his Auſterity much better than the pernicious Flattery of your Counſellors ? Where 
an will you find a Man without Faults? And ſhould not you fear, leaſt of all, the Fault of one who tells you the 


ly | Truth 


lett him: What Care! what Vigilance and Slavery is this! Which Condition looks to you the moſt delightful and 


nd Application is employed, one might admit of theſe Proverbs. But it muſt likewiſe be acknowledged, that if the 
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Paraſites, all criſling Genius's and ſuch as are skill- applying as they ought the general Maxim: 


ed in nothing but what is empty and inſignificant State Policy, Princes muſt be perfectly acquain. 
(6). But now to render themſelves capable of ed with the Conſtitution of the State (7, Ang 


— — — — nem ,, 
© Trath a little too boldly? But is not this a Fault neceſſary to the Correction of your own Faults, and to the con 
© quering that Averſion to Truth which Flattery has raiſed in you? You ought to have a Man about you, that loves Ki, 

thing * Truth, and who loves you better than you know how to love your ſelf ; who will tell you the Truth k 
ſpite of you, who will force through all your Intrenchments; and this neceſſary Man is Philocles, Remember, the 
a Prince is extremely happy, when but only one Man of ſuch an Elevation of Mind is born in his Reign, and why X 
certainly the moſt yaluable Treaſure of his Kingdom ; and that the greateſt Puniſhment he ovght to fear from the 
Gods, is to loſe ſuch a Man, if he renders him elf unworthy of him, for want of knowing how to make uſe of hin 
As for the Faults and Errors of good Men, you . not to be ignorant of them; but however vou ſhould make * 
of their Service. Ser them right ; but be not implicitly manage by their raſh and indiſcreet Zeal; give them x, 
vourable hearing, honour their Virtue, and ſhew the Pul lick that pou know how to diſtinguiſh it ; but more eſpecially 
take care that you be not like thoſe Princes who, contenting themſelves with deſpiſing corrupt Men, do notwithſtandi 
employ them, truſt in them, and heap Favours upon them; and who, pretending to have Judgment to kno'y wech 
ous Men, yet give them nothing but empty Commendations; not daring to truſt them in any Employments, nor to l 
mit them into their familiar Converſation; nor to beſtow any Kindneſſes upon them, Tom. III. p- 3, Ec. Iſocrates, 1; oy 
Author obſerves, gave likewiſe this Advice to Nrcocles : $ixvg 70 wil drag 7%; Burojutves. AAS, Ec. p. 34. Ed. Pay, n 
Receive into your Friendſhip not every Body, but ſuch only as are worthy of your high Birth and Station; nor thy 
with whom you might paſs your Lite moſt pleaſantly ,but thoſe by whoſe Aſſiſtance you may beſt govern the Comma, 
Wealth. Uſe your ſelf to take Delight in ſach Company, as may both enereaſe the Stock of your Wiſdom, and raiſs th 
Charafter of your Virtue among others. _—— Rely upon the Fidelity, not of thoſe who praiſe every thing you 110 o 
do, but of thoſe who — you when you commit any Fault. Suffer wiſe and prudent Perſons to [peak wit 
Freedom to you, that when you are in any Difficulty you may find People that will endeavour with you to clear Ni 
ters up. Diſtinguiſh artful Flatterers from ſuch as ſerve you with Affection that Rogues may not have a larger Shuy 
in your Favour than Men of Honour and Honeſty. Mr. Barbeyrac's Third Note upon this Section, page 339, &c. 
(5) © A King is not to be believ'd when he boaſts of his Conſtancy in ſtanding the Shock of an Enemy tor bis Cb. 
ry, if for his Good and Amendment he cannot ſtand the Liberty of a Friend's Advice, which has no other Pong 
than to wound his Ear a little, the reſt of its Effects being ſtill in his own Hands. Now there is no Condition of Mea 
whatever that has ſo great Occaſion for true and free Informations as theirs. They ſupport the publick Life, and ar 
to pleaſe the Opinion of ſo many SpeQators, that, as it has been cuſtomary for Men to conceal from them whatert 
might have Power to divert them from the Courſe they are taking, they find themſelves inſenſibly involv'd in the ts 
tred and Deteſtation of their * often upon ſuch trivial Occaſions as they might eaſily have avoided, and with 
the leaſt Prejudice even to their Pleaſures themſelves, had they been adviſed and ſet right in Time. Their Favourites he 
commonly more regard to themſelves, than to their Maſters; and certainly tis their Intereſt to do ſo, foraſmuch ax ti 
© oreateſt Part of the Offices of true Friendſhip, when uſed to a Sovereign, are eſteemed to be a rude and hazardou 
© Undertaking : And therefore there is Occaſion not only of very great Affection and Freedom, but for Courage too. 
© There is none of us all that would not be worſe than Kings, if ſo continually corrupted as they are by ſuch kind d 
« Vermin. L'Eſſais de Montagne, Liv. III. Chap. XIII. p. 803. 804. There follows in that Place ſome ſolid Thought 
npon the Way that onght to be taken to inform Princes of their Faults, and to make them give Ear to Truth, &. 
alſo Two fine Chapters of Charron, in his Treatiſe de la Sageſſe, Liv. III. c. 9, 10. Mr. Barbeyrac's Fourth Note upon thi 
Section, p. 340. It were indeed to be wiſh'd, that Carneades's Obſervations were not too often found true, that the S 
of Princes, and other wealthy and great Men, learn no Art cell but that of Horſemanſhip, becauſe their Horſe cannot flat 
them. Add Diodor. Sic. Lib. I. cap. 71. & Lib. XII. cap. 12. Where the ſame Author reports, that Charondas, among his 
other Inſtitutions, order'd an Attion of ill Company, and ſet a very ſevere Penalty on thoſe, who, being proſecuted upon 
this Action, ſhould be convicted. See Plutarch. de Diſcrim. Awic. & Adulator, 

(6) The reſt of this Paragraph is not in the Original, but is taken from our Author's Abridgment de Offc,” Hom. o 

Li. II. 6. 11. 6. 2: 
” ) © In the Arn Place he muſt apply himſelf to Study, and underſtand the Humour and Complexion of his People, 
For this Knowledge will be a very great Direction, and model the Perſon to whoſe Government they ate committed 
© Now the reigning Qualities of the People in general are Fickleneſs and Inconſtancy ; a Spirit of Faction and 
< Diſcontent ; of Impertinence and Folly ; Love of Vanity and Change; Inſolence and inſupportable Pride in Proſper: 
e = Cowardiſe and Dejedtion of Mind in Adverſity. But beſides theſe Characters, which are common to Perlons c 
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at Condition every where, a Man muſt be ſtill more particularly inſtructed in the Temper and Complexion of that 
Country, and thoſe dubje cds, where himſelf is concerned. For the Diſpoſitions of Men differ extremely, and are amol 
as various as the Towns wherein they dwell, or the Perſons that inhabit them. Some Nations are in 2 peculiar and * 
* {tinguiſhing Manner, paſſionate or 8 bold and warlike, cowardly or luxurious, addicted to Extravagance, “ 
Wine, to Women; laborious or flothfal, frugal or expenſive. And of thoſe who agree in theſe Qualities, there b. 
: » k 5 4 : Rule noſcends 
Difference in the Meaſure ; in ſome they are more, in others leſs predominant. So neceſſary is that , * 
natura vulgi, & quibus modis temperanter habeatur. That the common People muſt be ſtudied, firſt to know q J 
they are, and then what is the beſt Method of dealing with them. And in this Senſe it is, that we are to 1 
the old Philoſophers ; when they pronounce Subjection and Obedience a neceſſary Preparation to the Art of Ru ng 
Nemo bene imperat, niſi qui ante paruerit imperio. No Man (lays Seneca) ever governs well, who has not * " 
under Government, and known what it is to be commanded himſelf. Not that we are to infer from hence any 11 
ſity, or indeed ſo much as a Poſſibility, that all Princes ought to be rais'd to that Dignity from an inferior 3 
on; for ſeveral of them are born Princes; and a great many Governments paſs on in a Line, and come by Succe - 
and Proximity of Blood: Bur the true Importance of that Maxim is, that whoever is defirous to be a good 8 
muſt inform himſelf of the Humours and Inclinations of his Subjects, and underſtand which are the reigning ** a x 
in them, as perfedly well as if he had been one of the ſame Rank” himſelf, and had felt and been afted by them 
his own Peron. But then it is no leſs neceſſary, that the Condition of the Government ſhould be likewiſe t 8 
underſtood, and that not only what Sovereignty and Power is in 3 but the Frame and Temper of that 8 
ment and that State in particular, where this Perſon e gray es, hat the Form and Conſtitution of it . 9 
was fix'd and adjuſted, and what Extent of Power is veſted in him ; whether it be an old or later Eſtabli * 
whether it deſcends by Inheritance, or whether it be conferr'd by Election; whether it were obtained o wy gh 
and legal Methods, or whether acquired by Forte of Arms; how far his Juriſdiction reaches; what Neigh - = 
about him; what Strength and what Conveniencies he is provided with. For according to all theſe, and - 3 
ny other Circumſtances, too tedious to be ſpecified here, a different fort of Conduct will be found ny . 0 
Sceptre mult be ſway d, as ſuch Conſiderations ſhall declare; one and the fame Method will not ſerve all alike 3 ibs 
Rules and Adminiſtration mult be ſuited to the Temper of the Beaſt, and as this proves to be harder or ſofter = 2 
ſo the Rider muſt take Care to keep a ſtiffer or a ſlacker Rein. Charron de la ſageſſe, Liv. III. Chap. 2. Sedt. I. Dok 
ſee the Uſefulneſs of theſe Inſtruftions, when we come a little farther to treat of the Manner in which Laws voy *. 
made, (Sect. 5.) F,utarch likewiſe gives it as the firſt Maxim to thoſe whoſe Buſineſs it is to govern the State, to uu“, 
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he Lemper of their Subjects (8) ; they ſhould excel in ſuch Virtues (9) as will be of Service to 
"iſo in 2 more particular manner endeavour to them in ſupporting the weight of ſo difficult and 
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« Diſpoſition of the People, and to accuſtom themſelves to it yi rg: forge or = ys hs, if they ſhould endea- 
« your to introduce Changes and Alterations in it all at once, they wou 2 8 ag d, in an Affair "Rue is neither cate 
« nor ſafc, and that requires a great deal of Time, and a Power 1 eſta lil d. Te*mIX Xe ares; #3 i&vonny, Rc, Pre- 
© eept . Reip. gerende, p 749 B. £4. Mech. There are in the reſt of this Treatiſe many excellent Maxims for the Art of 
* Government. Mr. Bavrbeyrac's Sixth Note upon this SeCtion, p. 340. ; | 
(S) After the Knowledge of the State and Government, which is in the Nature of a Preface or Introduction, the 
next, both in Order and Dignity, is, Virtne, And no Man can wonder that ſo honourable a Place is aſſign'd to this, 
© among the neceſſary Qualifications of a Governour, who at all conſiders how abfolmely and indifpenſibly needful it is 
to a Prince, and rh1t both upon his.own Account, and for the Benefit of the Publick. Firſt of all its highly realon= 
able, 45 Cyrus well oblerves, that he who is above all the reſt in Honour and Authority, ſhould be fo in 6 1odncſs 
too ; this is no more than what ſuch a great and clevated Station may juſtly ſeem to require of him, Then his own Re- 
utation is nearly concern'd in 3 for common Fame makes it one great Part of its Bulinels to pick ap and diſperſe every 
thing our Governours do or fay : The Piince ſtands expoſed to the publick View, every ye is upon him, and he ig 
curiouſly watch'd. There is no ſuch thing in Nature as Privacy for Princes; they can no more be hid than the Sun iu 
the Firmament, They are the conſtant Subject of Diſcogrſe in eyery Company, and ſo are ſure to have a great deal 
of good, or a great deal of ill ſaid of them. And it is of — great Conſequence to any Governour, both with 
reſpect to his perſonal, and the common Intereſt and ſafety, what pinion the World haye of him. Nor is it enough, 
that the ſupreme Governour be virtuous in his own Temper and Converſation, but he iS likewiſe obliged to take good 
Care that his Subjects be like him in Goodneſs, And how deeply this concerns him K appeal to the univerſal Con- 
« ſent of all good and learned Men, who, with one Voice, declare it impoſſible for that g rg ors Nation, that City 
© or leſs Society of Men to proſper; nay, fo much as to ſubſiſt long, who have baniſhed Virtue from amongſt then. 
And thoſe nauſeous Flattcrers prevaricate much too zroſly, who pretend that it is for the Advantage and Security of 
© Princes, that their Subjects ſhould be abandon d ro ickedneſs and Vice, Becauſe they ſay, this emaſculates their 
Minds. and renders them more tame and ſervile in their Diſpoſitions. So Pliny in his Panegyrick (Chap. XLV.) ſys, 
6 Patientiores ſervitutis, quos non decet eſſe niſt ſervos. They are more patient under Slavery, who are fit to be nothing but 
Slaves. For, quite contrary, we find by und ueſtionable Experience, that the more vicious Men arc, the more do they 
$ flinch and grow unruly under the Yoke: The good and the entle, the meek and ſwect temper d Men, theſe are 
much better qualified to live in Fear and Awe of Authority themſelves, than to be an Awe or give Occaſion of Jea- 
* louſie to their Governours. Peſſimus quiſque aſperrime rectorem patitur, (Saluſt. ad Ceſar. de Rep Ordinand. Orat. 1. init.) 
Every Man is more ungovernable, i Proportion as he is a worſe Man. Mutiny and Diſcontent, and perpetual Uneaſi- 
« neſs are the ſure Attendants of a profligate Mind, Contra, facile imperium in bonos, que nietuentes magis quam metuendi, 
© On the other Hand, good Men are very eaſily kept in order; they give their Superiors little Trouble, but had rather 
6 ſubmit <vith Reverence and Far, than be a Terror and Difturbance to them. Now there cannot be a more powerful Mo- 
ive, a more efficacious Means of bringing over the People, and A I e into Virtue, than the Example of the 
prince. For (as daily Experience ſhews) every one affects to be like him; and the Court is the Standard of Manners, 
nas well as of Faſhions, The Reaſon is, becauſe Example is what Men are ſooner mov'd with, and ſooner wrouvht 
* upon by, than Laws; for this is a Law in dumb-ſhew, but has more Credit and Authority than the Voice of the 
© Law ſpeaking in Commands, Nec tam imperio nobis opus, quam exemplo ; (Plin. Paneg. Cap XLV. num. 6.) 
' us jubetur exemplo We do not want Precepts ſo much as Patterns, and Example is the ſofteſt and leaſt invidio 
* of commanding. Now if all Example be a mighty Inducement, that of great Perſons muſt be ſo in a degree pr 
© onable to th-ir Quality and Station. For all the little ones fix their Eyes and Hearts here, and take their Obſervati- 
© ons from thoſe above them. They ſwallow all without chewing; admire and imitate at a venture; and conclude 
that their Suneriors would not be guilty of any Behaviour unbecoming their Character; : 


mitl- 
us way 
0 porti- 


and if they do any thing, 


01 it muſt needs be excellent and good. And on the other hand, Governonrs are ſo ſenſible of the Force of this Motive 
© too, that they think their Subjects are indiſpenſibly obliged to thoſe Rules which they are content to be geverned by 
6 * themſclves; and that their own doing what they would have done by others, is ſingly a ſufficient Inducement to bring 
Hit into Practice and common Vogue, without the Formality of a Command to enforce it. From all which it is «bun-. 
7 daatly manifeſt, that Virtue is exceeding neceſſary and advantageous to a Prince, both in point of Intereſt, and in 
ed, 


© point of Honour and Keputation. Charron de la ſageſſe, Liv. III. Chap. 2.6.2, Let us add to this the following Re- 
6 flection of Montag ne. I know not how tis, hat the World requires of Princes more than other Men, to hide and con- 
* ceal their Faults: For what is only repnted in us Indiſcretion, the People eſteem in them to be Tyranny, and a 
Contempt of the Laws. And beſides their Propenſity to Vice, are apt to cenſure, that, as a heightning Pleaſure to their 
© Crimes, they inſult over and trample under Foot the publick Ordinances. Plato indeed, in his Gorgias, defines a Ty. 
© rant to be one who is at His Liberty, in a State to do whatever his own Will leads him to. And 'tis by Reaſon of this 
' Impunity that the Publication of their Vices does often more Miſchief than the Vice it ſelf, Every one fears to have 
his Actions diſcover'd, and to be cenſur'd in his Pleaſures : But Princes are even to their very Geſtures, Looks, and 
* Thoughts, the Obſervation of the People, who think they have a gt and Title to be Judges of them. Peſides 
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end * that, the Blemiſhes of the Great, naturally appear greater by reaſon of the Eminence and Luſtre of the Place they 
chu \ are ſeated in ; as à little Scar, or a Wart in ths Forehead, is àa much greater Deformity than a conſiderable Gaſh any 
{tn * where elſe. And this is the Reaſon why the Poets feign the Amours of Fove to be perform'd in the Diſguiſe of fo ma 
ing; ny borrow'd Shapes, that among thoſe many amorous Intrigues, there is but only one, as I remember, where he ap- 
me 2 in his own Majeſty and Grandeur, Efſais, Liv. I. Chap. 42. p. 190. Mr. Barbeyrac's Seventh Note upon this Se- 
dece“ don, p. 340, 341. 

nat = Th. Virtues proper for this Purpoſe are, 1. Piety, which is the Foundation of all Virtnes ; but it muſt. be a ſo— 
efhod ud and reaſonable Na,. free from Hypoeriſie, Superſtition, and Bigottry. 2. The Love of Fuſtice and Equity. For the 
nou chief Deſign a Prince was made for, is to take Care that every Man has his Right. This obliges him 4 And „ nor 
alitis enly that Part of human Learning which qualifies thoſe famous Civilians that are fit to be Legiſlators ee c 
em s 29 wp to that Fuſtice which at firſt regulated human Society, who exactiy know what Liberty Nature bas left ws in Civil Go- 
aghlf vernments, and what Freedom the Neceſſity of States takes from private Perſons, for the Good of the Publick : But that Part of 
ny tte Law tos, which reſpects the Rights, and deſcends to the Affairs of particular People. This is a Part of Education « hich 
ow | zs left to the Gentlemen of the Long Robe, and is not admitted into that of Princes, as being beneath them rho' they 
ment * are every Moment of their Reign to por Judgment upon the Fortunes, Liberties, and Lives of theit Subjects 
= Princes are perpetually talk'd to of Valour, which is of no Uſe but to deſtroy ; and of Liberality, which is good for 
s at | | : 


nothing, but Extravagance, unleſs regulated by Juſtice. Tis true, every Temper muſt be inſtructed, 


* N. . 
at 7 uin a Vertue 13 for its reſpective Occaſion ; the Covetous muſt be inſpir'd with Genetoſity * 1 ay, 
8 Lothful muſt be inflam'd with the Deſire of Glory, and the Ambitious maſt, as much as poſhble, be reflirain'd within 
= * the Rules of Juſtice. But whatſoever Variety there may be in the Diſpoſition of Princes, Juſtice is always the moſt 
** f neceſſary : for thar Virtue keeps up Order in Lim who does it, as well as in tho o whom it is done. *Tis not Sober 
c 1" Wh © Conſtraint that limits the Power 128 Prince, ſeeing that at the ſame Time that he renders it to others, he 3 
* the m to return it to himſelf, and that willingly too, tho“ his Power neceſſarily obliges us to reccive Walter 
ee St. Evremond, Tom. III. P. 74, 75.) From whence it 2 Ty he onght eren to be a religious Obſerver of 
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568 ile Duty of Sovereigns. 


Book VII 


« his Word, * Let us hear what the Oracle of Gaſcoigne ſays farther upon this Subject. Thoſe of our Time, who hay 

« 3 in the Eſtabliſhment of the Duty of a Prince, the Good of his Aff: its only, and have preferred that to the Gert 
Faith and Conlcience, might ſay ſomething to a Prince, whoſe Affairs Fortune had put into ſuch a Poſture, that he m, » 
« for ever eſtabliſh them by only once breaking his Word; but it will not go ſo. They often buy in the ſame Marker. 9 
„ make more than one Peace, and enter into more than one Treaty in their Lives. Gain tempts them to the ficſt Breach x 
« Faith, and almoſt always preſents it ſelf, as in all other ill Acts, Sacrileges, Murders, Rebellions, Treaſon, as under, 
« for ſome kind of Advantage: But this firſt Gain is attended. with infinite miſchievous Conſequences z throws the Prince 

« of all Correſpondence and Negotiation, by ſuch an Inſtance of Infidelity. Sohyman of the Ottoman Race, a Race not very (oli 
« citous of keeping their Words or ſtanding to their Articles, when, in m Infancy, be made his Army to land at Otranto, he; 

« inform'd that Mercurino de Gratinare and the Inhabitants of Caſtro were detain d Priſoners, after they had ſurrendred the Pac 
« contrary to their Articles of Capiculation, order'd them to be ſet at Liberty, ſaying, That having other great Enterprixes in lia, 
in thoſe Parts, this Perfidiouſneſs, the' it carried with it a Shew of 1 * Advantage, would for the future bring on him a Diſcred;; * 
« Diftruſt of jnfinite Prejudice. (Eais Liv. III. Chap. 7. p. 478-) To whom ought, not Treachery to be hateful, when Tiberin 
« refuſed it in a thing of ſo great Importance? He had word ſent him from Germany, that if he thought fit, they would by 
« him of Ariminius by Poiſon, This Ariminius was the moſt potent Enemy the Romans had, who had fo baſely beaten than 
under Varus, and who alone put a Stop to the Growth of their Power in thoſe Countries.. Tiberius returned Anſwer, ty 
< the People of Rome were always led to revenge themſel ves of their Enemies by fair and open Ways, with their Sword in their Hmy, 
« and not clandeſtinely and by Fraud. He quitted the advantageous for the honeſt Part. You will tell me he was a Deceive. 
© and did not ſpeak as he thought. I believe fo too; and 't's no great Miracle in Men of his Profeſſion. : But the Acknoy. 
* Jedginent of Virtue is of no leſs Importance for being in the Mouth of one that hates it; ſince it is Truth that forces 
* fom him; and if he will not inwardly receive ir, he at leaſt puts it on to make himſelf ourwardly fine. Liv. III. Chas, 
« x, ar the Beginning See what Telemachus ſays to diſſuade his Allies from making uſe af the Treaſon of a certain Citizen of 
* Venuſiuam, who offer'd to deliver up to them one of che Gates of the Town by Night, Tom. 8. p. 41, Oc. 3. Valour is like 
«< wiſe a very neceſſary Qualification in a Prince; but then it muſt be managed by Prudence Mentor gives Telemachy y 

« excellent Advice upon this Matter. Go, ſays he, into the greateſt Dangers, as often as it is neceſſary you ſhould go, A 
prince diſhonours himſelf more by avoiding the Dangers of a War, than by never going to it at all. The Courage ofbim 
« who commands others ſhould never be doubtful: If it is neceſſary for a Feople to preſerve their General and King, it h 
« fill more neceſſary for them not to ſee him in an uncertain Reputation of Valour But then on the other Hand, 
not run headlong into Danger, when there's no Neceſſity for it; for Valour can no longer be a Virtue, than as it is man 
« ved by Prudence 3 otherwiſe 'tis a ſenſleſs Contempt of Life, and a brutal Ardour. Inconſiderate Valour is always une 
cute; he that is not Maſter of himſelf in Dangers, is rather fierce than brave. He's forced to be beſide himſelf, that he my 
© he rais'd above Feat; becauſe he cannot overcome it by the natural Diſpoſition of hi» Heart; now in this Caſe, if he don 
© not ran away, he is at leaſt confounded ; he loſes the Liberty of his Mind, which would be neceſſary to him in making 
« iſe of Opportunities to defeat the Enemy or ſerve his Country. If he has all the Courage of a Soldier, he has none of the 
* Prudence of a Captain; nay, he has not even that of a private Soldier; for a Soldier ought, during the Time of Achs, 
© to keep ſuch a Preſence of Mind, and ſuch a Moderation as is neceſſary ro obey Orders. He that raſhly expoſes himſelf, 
© Jiſcompoſes the Order and Diſcipline of the Troops, ſets an Example of Temerity, and often expoſes the whole Amy 1 
« very great Dangers: Thoſe who prefer their vain Ambition to the Saſety of the common Cauſe, deſerve Puniſhment in 
© head of Rewards. Take care then not to ſearch after Glory with too much eagerneſs: The moſt certain way of finding 
it, is patiently to wait a favourable Opportunity : Virtue gains ſo much the more Reſped and Eſteem, as ſhe ſhews het 
« ſelf, plain, modeſt, averſe to Pride and Oſtentation; and the greater the Neceſſity of expoſing your ſelf ro Danger grows, 
© the greater ſtill your Courage and Foreſight ought to be. Tom. 8. p. 43, Cc. See likewile Montagnes Eſais (Liv, I. Chap. 1% 
and Liv. II. Chap. XVI that treats of Glory). 4. A Prince ought to be very reſerved in diſcovering his Thoughts and Deſign. Thi 
Virtue is apparently neceſſary to all thoſe who are concern'd in Government. It includes a wiſe Miſtruſt and innocent 
Diſſimulation. See Charron de la ſageſſe, Liv. III Chap. 2. ſ. 6, 7. And what our Author has ſaid above { Book IV. Chap, 2 Seb. 
17) 5- A Prince muſt above all things accuſtom bimſelf to moderate kit Deſires For having it in his Power to fatishe them, if 
once he ſhould give a looſe to them, he would be tempted to proceed to the laſt Exceſs, and by ruining his Subjeds, 
would, in the End, ruin himſelf. To prevent theſe terrible Inconveniencies, and to form himſelf to this Moderation, no- 
thing can be more proper for him than to accuſtom himſelf to Patience. © *Tis the moſt uſeful of all Virtues for thoſe who 
© are to command. A Man muſt be patient, if he will become Maſter of himſelf and others, Impatience, which appears to 
be the ſtrength and vigour ot the Soul, is only its weakneſs. He that cannot wait and ſuffer, is like one that cannot keep # 


* are opened to him; he will be a reapingy 


4 
i that he is at Liberty to do every thing, and who is entirely governed by his Paſſions, to th 


&. Goodnels and v{cmency are allo Virtues, very propeg in and very uleful to a Prince. Let him ſhine bright (lays Wonragni 
in Humanity, Truth, Fidelity, Temperance. and eſpecially in Juſtice ; Marks that are rare, unknown, and exiled. is by 


„fo popular as Gzaodnels (Cicer. Orat. pro Ligar. cap. XII.) Efais Liv. III. Chap. 17. p. 477. See Charron de ls ſageſe (Liv: ll 
© Chap. 2. SeQt. 12.). 7, Liberality, well underſtood and well applied, is ſo much the more neceſſary for Princes, 3s _ 
and Niggardlinels are a Diſgrace to a Perſon whom it almoſt coſts nothing to be liberal, But then alſo there ate no Peop! 
chat oughe to take more care in the regulating the Uſe of this noble virtue. As this requires abundance of Circum 


4 luppoſes moreover very commendable Diſpoſitions in Princes, who know how to place their Favours 7 ae 
ac Liberal 


taes. However, there is nothing more ſolid than the Reflections which this Author makes in the ſame Place. N * 
© ir exattly, ſays þ', a King (as King) has nothing properly his own; he owes his very ſelf to others. Authority ; #1 * 
ven in Favour ot the Magiſtrate, but of the People. A Superior is never made fo for his own Profit, but for the 
che Inferior: And the Phyſician for the lick Man, and not for himſelf. All Magiſtracy, as well as Arty 2 
without its ſelt. Nulla ars in ſe verſatur to 6 - 
People according to what they have deſerved, ought to be a very truſty and prudent Diſpoſer of what he has to e 
ti the Liberaliry of che Prince bs without Bounds or Diſcretion, I had much rather he were coverous; Roya! vous | 
to conſiſt moſt in Juſtice, and of all the Parts of Juſtice, that beſt denotes a King, that accompanies h's L.iberality ; be, 


( 3 T7 1. 


othess: An immoderate Bounty is a very weak Means to gain them good Will; becauſe it balks mere People than "© 


. . | 22 11 05 
(hit they have particularly reſerved to themſelves, whereas al! othzr forts of Juitice they remit to the Ac miniſtration © 
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important a charge (10); and allo learn how private Intereſt, but what pref! ee n of 
to regulare their ourward Behaviour in a man- his Subjects : and whatever he ſays or does, 1s ſai: - 
ner luitable to the Grandeur and Dignity of ſo done for their Advantage, and for their Ornament an 
exalted a Station. Grace. For the Authority which Governours 
III. 1 he general Rule which Sovereigns are bear was firſt conterr d on them with this Inten- 
to proceed by, is, Salus Populi ſuprema lex eſto(1 tion, that it might prove 4a Means of procuring 
Let the Safety F the People be the Supreme Law ' Tis that End for which Civil Societies were Eſta- 
Pliry's Detcripiion of a Prince, that He mei- biith'd. And therefore they ought ro eſteem no- 
ther thinks nor commands what may advance bis own thing as contributing to cheir own private or 


Ms 


_—_— 


coutages us (largitione) quo in plures uſus ſis, ro winnr in mulios uti poſſis. —nn—— Quid autem eſt Poul tius, quam quod libentey, 
fſacias, curare ut 1d diutius facere nm poſſes ? (Cicer. de Offic. Lib II. cap 15.) By bow much you uſe it t many, by ſo much leſs wilt 
© jou be in a Capacity to uſe it to many more And what greater Folly can it be than fo order it ſo, that what you do willingly, 
© you cannot do hong? And where it is conferred withour due Reſpet „f Merit, it puts them out of Countenance, on 
© whom it is beſtowed, and is received without a juſt Acknowledg ent, and that grateful Senſe which the Bounry of a 
* Prince ought to meet with. Some Tyrants have been facriticed to the Hatred of rhe People, by the Hands of thoſe very, 
Men whom they have unjuſtly advanced The Subjetts of a Prince, profuſe in Gifts, proW exorbitant in their De- 
© mands ; and accuſtem themielves nor to Re: ſon, but Example The more a Prince exhauſts himſelf in S1VINg, the 
* poorer he grows in Friends. [ow ſhould he fſatisfie Delires, which ſtill encteaſe the more they are filled ? He Who has his 
* Thoughts fx'd upon getting, never thinks of what he has already received. Covetouſneſs has nothing ſo properly its 
oben as Iygtatitude. E hals, Liv. III Chap. 6 p. 669. G. The reſt may be ſeen in the wo ar ſor it would be ron 
much to tranſcribe ir all See alſo Mr. le Clerc's Reflections upon Happineſs and Misfortune, &e. Chap XII. p. 252. C. 
and (harren de la ſageſſe, Liv. III. Chap. 2. Set. 13. Here is a general Idea of Virtues which are moſt neceſſary for a Sove- 
reign, beſides thoſe that are common to him with private Perſons, and of which ſome are included even in thoſe we have 
been mentioning. Cicero is not very wide of theſe Ideas in the following Enumeration, Fortem, juftum, ſevernm, gravem, m 
nanimum largum, beneficum, liberalem [dict] ; he ſunt regie laudes, Orat. pro Rege Deiotor. Cap. IX. Mi. Barbeyrac's Eighth Note 
upon this Section, p. 341, 342. | 

(1 ) Tis thus that I thought the Latin, moreſque ad tanti faſtigii dignitatem ought to be rendred. For beſides that the Author 
plainly diſtinguiſhes Mans ers from Virtues, I am mightily tempred to believe, that he form'd all this little Addition upon Char- 
ren's Notions in the Chapter | have ſo often quoted, and to which he himſelf refers in the ſecond Edition of my Original. Here 
is what Charron ſays, The next thing that con es under our Conſideration, after the Prince's Virtue, is what they call his 
* Manner:, that is, his Behaviour and Way of Living; the Mien, the Port, the Addreſs that ſuit with the Majeſty of a Prince; 
* and all thole profound Re ſpects ſo neceſſary to be kept up. Now tho* Nature contribute a great deal to this in the 
© Form, and Temper, and Perſon, yet all that Nature does is capable of Amend ment and Improvement both, by the additi- 
* onal Helps of Induſtry and Art. Under the Head we are now upon, may be reckon'd the Air of his Face, the .Conmpo- 

ſure of his Countenance, his Faſhion and Behaviour, his Gare, his Tone and Manner of *peech, his Cloths and Dreſling : 
The general Rule to be obſerv'd in all theſe Particulars, is ſuch a Mixture of Sweetneſs and Moderation, of Staidneſs and 
* Gravity, as may win upon Mens Minds, and move their Affections pleaſantly; ſuch as may keep the middle way be- 
" tween Familiarity and Feat; engage their Love, and yer command their Honour and Reſpect His Court and Converfati- 
* on are like wiſe worth taking Notice of. For the former, it is convenient that it ſhould be very publick, that the —_ 
* he dwells in ſhould be noble and magnificent, fit for Reſort and Correſpondence ; and if that can be well contriv'd, not fat 
from the Middle of his Country, or at leaſt the molt ſignificant Part of it; that ſo his Eye may command all the Quarters ; 
and like the Sun in the midſt of the Firmament, pierce, enlighten, and warm all round about him with the Influence of his 


| * Beams. Eor when a Prince reſides in ſome very remote Corner of his Dominions, this Diſtance embcldens thoſe in. the 

) * contrary Extremity to behave themſelves inſolently and grow tumultuous and unruly As for his Converſation, chat 
) * ſhould be very reſerved, his Confidents and familiar Friends but few, his Progteſſes and other Appearances in publick but 
, ſeldom; that the People may always be eager and glad to ſee him: For the ſhewing himſelf oſten, and giving too ealie Ac- 

1 ceſs to his Per ſon, will mightily leſſen the Majeſty of his Character. continuus aſpectus minus verendo; mag nos homincs ip/a ſatit« 

n " tate facit | Maj-flati major ex longinquo wencratio, Tacit. Annal. I. 47.] quia [omne ignotum pro maguifics ct. Idem. Agricol Cap- 

is XXX. ] The being always admitted to the Sight and Preſence of great Perſons, does mightily impair and Gia.iniſh our 
is * Reſpe&, by glutting our Curioſity. Majeſty is always moſt reverenced at a Diſtance, for Nature forms all our Idea, bigger 

y * thin the Life; and what we are not acquainted with, is always fancy'd to be very great and ſtately. Chr ron d J ſageſſ.. 

Z Liv. III. Chap. 2. Se&. 5. Mr. Barbeyrac's Ninth Note upon this Section, p. 342, 343. 

in (1) The Words our Author uſes, after ſeveral others, to expreſs this common Maxim, are taken from Cicero; O!lis ſalus po- 

* pu [uprema lex eſto. De Legib. Lib. III. Cap. 3. Here is what a great Emperor ſays to this Matter. Ade rabrag 670uoTHTA6 

it $41y, Cc. that is according to Mr. Dacier's Tranſlation ; you ought #lways to have theſe two Maxims in view; 40 dy for the Good of 
10 Mankind all that the Condition of s Legiſlator and a King requires of you : And the other, to change your Reſolution, whenever Men killed in 
* ſuch Matters give you better Advice. But ſtill the Change muſt be made from the Motive of Juttice, and the publick Intereſt, and never for 
ml. your own Pleaſure, your own Advantage, or your own particular Glory, Marc. Antonin. Lb. IV. Cap. 12. Vu will fin4 ſeveral ex- 

jm) cell:ne things upon the ſame Subject, in the Cyrop. and in the 34 Book of Socrates's Choſes memorables hy Xenophon ; as likes 

by Wiſe in the Works of Plato and Ariffotle. According to theſe wiſe Heathens, whoſe Ideas are very different from thoſe of ma- 

tt 


ny Chriſtian Princes who had rather follow Machiavel's Poſiticks, a grod Prince is one who endeawuurs to make his Subjects happy 
ü i5 vSa/udyas Touway ay «y ny#iTar [ Socrat. apud X-nophon, ubi ſupra} a Tyrant, on the contrary, is one who has nothing but his vs 
l prevate Intereft in view, » wiv Y Tvenvvis 51 UE) wes T5 ovupiggy 73 2d woragyurr ©. Aviſftor. Polit Lib. III. Cap. 


rice See Cicero de Offic. Lib. I. Cap. 23. Plm. Panegyr. Cap. 67- and the Parrha fang, Tom. I. p. 212, Cc. of the firſt Edition 
opie But after all, the Maxims of good Politicks have nothing in them contrary to natural Right; and our Author has alſo 
ett written a fine Diſſertation of Forty pages in Ollas, in which he proves in a few Words that they are very agreeable to the 
aght Preceprs of the Goſpel. This Diſſertation is entitled. De ceucordis were Politice cum Religicne Chriſti, and is among his Aca- 
alit demical Diſſertations. One may alſo ſee that of Mr. Buddeur, which is entituled, Concordia Religionis Chriſtiane Statuſque Civilis 
ic ind where he has treated more exactly of this Matter, tor it conſiſts of a Hundred and Forty pages in Quarto. It was ptint⸗ 
Vir ed at Hall, in 1701. and is very well worth reading. But as the Actions of Sovereigns, and the Body of a State, ſeem often 


| wke to depart from the Rules of thoſe Duties, which private perſons are obliged to obſerve towards each other; our Author had 
1 Detign to compoſe a Treatiſe, to ſhew expreſly how far what is call'd a Piece of Policy, or ſomething done for a Rea(on of 

'aze may be juſtifiable ; as he informs us himſelf in his little Preface to the ſecond Edition. It were indeed to be wiſh'd for 
the Sake of the publick, that Death had not prevented his executing that project, and ſeveral others. I find in harren 
lome [ houghts upon the ſame Subject, which, I preſume; no one will be diſpleaſed to ſee here. * The Juſtice, and Virtue, 
, 2nd Probity of a Prince is not in all Points tied up to the ſame Methods and Manner of proceeding with that of Per- 
, ons in a private Capacity. It has a larger Range, and freer Scope allow'd; and all this Latitude is Indulgence little 
, <nough ; no more than is abſolutely neceſſaty for the weighty and hazardous Office our Governours are engaged in. and 
- the infinite inconceiveable Difficulties that atiſe in their Adminiſtration. This makes it reaſonable for them to be in a Way 
perſonal 
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perſonal Good, which is not at the ſame time Drove? Tis a much greater Wonder, if be wha l IV. 
profitable co the Commonwealth (2). Would it the Command of a State, and both waſts the Str, _ States 
not ſeem a Wonder to Tu, (ſays Socrates tO Xenophon and corrupts the Manners of bis Subje&s, doth 55 N tions 
(b), if be ſhould be owned for a good Herdſman, who at his Miſmanagement, and confeſs himſelf an lic, rectec 
Leeni the Namber, or multiplies the lil Qualities of his vernour. ot che 
— — e . = ; Supre 
by themſelves ; the co 4 direct Trac hes . _— for thi 
y themſelves ; the common and dire rat is too narrow; they are obliged to ſhift, and dodge, and v 
and whatever Cenſures, People who underſtand not the Nature of the Caſe may paſs, as if —. NI abou, noup | 
and indiſcreet, were preſently wicked and unjuſt ; yet thoſe, who are capable of conſidering, and competent _ fe 
the Marter, muſt admit it to be lawful and allowable, as well as prudent and needful for them ſo to do. Farb mg of Ch 
muſt be mix'd with Juſtice ; ſome Feints and N and little Slights made uſe of, and (as the commeal 3 to the 
preſs it) when the Lion's Skin is not big enough of it ſelf, it muſt be — out, by tacking a Fox-Skin to ＋ os niſhm 
would | be ſo miſtaken here neither, as to be thought a 133 of theſe crafty Dealings at all Times, and j * uch 
Caſes indifferently. By no Mears; this is not a ſtanding Rule of Action, but muſt be ed for ſpecial O af 4 4 
and 1 there muſt be three Conditions to warrant it. The firſt is abſolute Neceſſity, ot at leaft 3 ons a Car 
dent and conſiderable Advanta e to the Publick . And this muſt by all means be conſulted and the chief kr. Effect 
This is 2 natural and indiſpen ible 14 eg For the publick Good is a Condition paramount to all others; and yy tude t 
Man who is en but be ging his Duty. Salus populi ſuprema lex eſto The Safety of my 4 
muſt be the ſupreme Law. The ſecond * Oe which theſe Methods mnſt have to — them, nz a 9 
deed to acquit them of Blame, is, that they be uſed defenſively only, and not offenſively ; with a Deſign 1 wh Its 
Prince or a State, but not to 7 them, and oppreſs others. For this Reaſon they ſhould ſeldom oi (1) * 
* with, but only return'd back again; and are then in proper Time and Place, when employ'd to fave the p 1 all ſuc 
lick from Snares and ſubtle Deſigns, and not to conceal, but to diſcover and defeat miſchievous and wicked Praia. ble. t 
For one Trick may be anſwered with another, and it is reaſonable to ploy the Fox with the Fox, The World be muſt fir 
ceeding full of Malice and Cunning : And Ariſtotle's Obſervation is molt true, that the Subyerſion of Kingdoms 2 oy: 
States is uſually m—_ to Treachery and Deceit. What then ſhould binder? What forbid ? Nay, in ſuch Exivn. NK 
cies, what can excuſe the Conſervatots of the publick Safety, from preventing and diſappointing ſuch Calamities u Pr. 
villanous Intentions by countermining ? Why may not the State fave it felt by the em Methets that were pra, boy vas 
to ruin it, and retort the Artifice of Factions — wicked Male-Contents beck 1pon their own Heads? For 2 Ma 1 
to be too ſqueamiſh in theſe Caſes; to play conſtantly above board, and upon the Square ; and to deal with thok 1 0 
Men according to the Rules of that rigorous Equity and plain dealing, which Reaſon and Conſcience require fron | when 
us in private Affairs, is inconſiſtent with the Nature and the Meaſurcs ; hay, with the very End of all Government; puniſh 
and the Event would often be the betraying and loſing all, and facriticing the Publick to an unreaſonable Scruple. ' —4. 
The Third Qualification is, that theſe Methods be uſed” moderately and diſcreetly as they are not fit for all Ting, ' diſdair 
nor all Occaſions; ſo neither are all Perſons fit to be truſted with then For they are capable of great Abnſes: And * 
if abuſed, will prove of ill Example and ill Conſequence, by miniſtring occaſion to ill Men, to practiſe and juſtific der in the 
Frauds and indirect dealings, and to give Countenance to Wickedneſs and Injuſtice, even in private Commerce and from t 
TranſaQtions : For a Man is never at Liberty to forſake Virtue and Honeſty, to follow Vice and Injuſtice; theſe tema 
things are ſo far from indifferent, that there is no Poſſibility of reconciling thoſe diſtant Extremes, no Satisfaction a- a * 
pu of being made for ſo ill a Choice. And therefore away with all Injuſtice and Infidelity, all treacherous andil- 4 3 
egal Proceedings, and curſed be the Principles and Politicks of thoſe Men who would poſſeſs ſovereign Commander c N 
with a Belief that all things are lawful if they be but expedient for them. There is a vaſt Difference between fach ( 7 
an arbitrary Notion of Right and Wrong, and the Rules and Limitations I have here laid down, Reaſons of State may - : 1 
ſometimes make it neceſſary to temper Honeſty with Profit, and try if theſe two can be ſo mingled together « to Pham 
make 2 good * But, tho* we may ox to compound and ſoften the Matter a little, yet we muſt never all { Se 
in Oppoſition to Juſtice: We may, nay, we muſt ſometimes wheel off a little, and fetch a Compaſs about it; but — 
we mult never loſe Sight of it, much leſs turn our Backs upon it, and caſt all Regards for ſo ſacred a thing behind us. — 
For there is a Cunning very conſiſtent with Virtue and ſtrict Honour, ſuch as St. Baſil the great calls 2 great and b, 2 
commendable Cunning, (magna & laudabilis aftutia) ſuch as tends to good; and may fe uſed as Mothers and Phyſici- k ay 
ans deal by their Children and their Patients, when they tell them fine Stories to amuſe and entertain them, and okay 
Degrees c eat them into Health, In ſhort, many things may be aGicd ſecretly and in the Dark, which ate 4 
for publick View, and will not bear an r. roceſs. Prudence and Stratagem may be added to Courage and 
Strength; Art and Wit may ſupply the Defects of Nature and Force, in Caſes which theſe are not ſufficient to m- 
nage: A Governour may, nay he * to be, as Pinday calls it, a Lion in the Field, and a Fox at the Council-Tabee, 
122 that divine Saviour, who was Truth it ſelf, has expreſs'd himſelf upon another Occaſion, he may be a ſubtle . 
: Serpent, but ſill a harmleſs Dove. Liv. III. Chap. 2.6.2. The Author afterwards proceeds to Particulars in this pro 
Affair; but how nice and delicate ſo ever the Speculation of them may be, the Practice is infinitely more difh- topoſed 
4 cult; and there arc but few Princes who keep themſelves, on many Accounts, within the juſt Bounds there menti- : w 3 
— 4 = -* aj s Diction. Hiſtor. & Crit, Tom, II. p. 114 Col. A, 2 Edit, Mr. Barbeyrac's firſt Note upon this | dently 
Ph : RE | RW g not b 
1 (0) The rk of it is, that the very Intereſt of the Sovereign requires that he ſhould direct all his Actions to thi und pr 
| whic 
Ou; ſceptra duro ſevus imperio regit, . 1. 
imet timentet: metus in auctorem redit. : That 
Senec. in Oedip. vet, 705, 706. a ro th 
The following Words of Mr. de Cambrai will ſerve to explain and illuſtrate this Se c fake 
« C | : n 0 e the Soverei m 
; yr mg F _ ar ore, there Princes are leaſt powerful They take, they ruin — are the $f , 0 od 
oſſeſſors of the whole State; but then the State languiſhes, the Country is unmanur'd and almo > deſert. the Tow! ' Diſcip| 


| © every Day decay and grow thin, and Trade is quite loſt, The King who can neither be ſuch by himſelf, but mat They F 


be ſuch with regard to his People, undoes himſelf by degrees, by inſenſib i i 
i A - „un. , enſibly undoing his Subjects, to whom he owa ders, 
: _ _ SRI and = + he his Kingdom is draig'd 0 bows and Men, and the Loſs of The Latter is the gten. . Puniſh 
' EX INS IER NFEPLELOLE © all Loſſes. His arbitrary Power makes as many Slaves as he has Subjects; they all ſeem 10 BF in e x28 
adore him, and all tremble at the leaſt Motion of his Eve : l i leaſt Re- 
3 I al ye : But ſee what will be the Conſequence upon the le care of 
a ” ation ö ry „A rous apt rais d to too exceſſive a Height, cannot long endure; it wants Supplies from the What fo 
: _—_— o 7 A co 1 it * wearied out and exaſperated the ſeveral Ranks of Men in the State; an forces all t Fambliq; 
7 ry 2 of that Body to ſigh with equal Ardour for a Change. At the firſt Blow the Idol is pull d down, and tram (3) W 
* ple - er Foot. Contempt, Hatred, Fear, Reſentment, Jealouſie; in a Word, all the Paſſions combine ogether + the ex: 
© Kain . o injurious and deteſtable a Power. The King, who in the Days of his vain Proſperity, could find no Perſon ' ly apo 
that durſt tell him the Truth, ſhall not find one in his Adverſity that will vouchſafe to excuſe hy or defend him “ 3 


* gainſt his Enemies. Tom, III. p. 74, 75, Mr. Barbeyrac's ſecond Note upon this Section, pag. 334. (6) Arr: 10 7. f 
- | Injuſtic 
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IV. In order to the internal 'Cranquillity of Towards the accompliſhing of ſo good an 
States, it is neceſſary that the Wills and Inclina- End in States, where Chriſtianity (3) is profels'd, 
tions of the Members be ſo moderated and di- this Religion ic ſelf doth in a high manner con- 
reed, as ſhall appear conducive to the Safety tribute; provided it be ſuch as is preſerv'd in its 
of the whole Body. Hence ir is the Duty of primitive Sincerity, purg'd from Human Cor- 
Supreme Rulers, not only to preſcribe Laws fit ruptions, and inculcated both by the Doctrine 
for the obtaining of this End, but likewiſe ſo to and Example of a Learned and Pious Clergy : 
keep up the Strictneſs of publick Diſcipline, (i) In as much as that Holy Infticution, doth not 
eſpecially as to what relates to the Education only comprize all the Points conducing to Eter- 
of Children, as that the Subjects may conform nal Salvation, but likewiſe the moſt perfect 
to the Laws, (2) not ſo much out of fear of Pu- Scheme of Moral Precepts, which are admira- 
niſhment, as out of Habit and Cuſtom : In as bly uſeful in diſpoſing. the Minds of Men to a 
much as bare Penalcies are not ſo apt to produce Compliance with Civil Life, and yer which 
J Care of doing well, (this being the proper cannot ſo conveniently. be eſtabliſh'd by 
Effect of Reaſon and Inſtitution,) as a Sollici- the bare Force of Civil Laws. For this Rea- 
@ ude to avoid Dilcovery in doing ill. ſon, in all Chriſtian Governments, which we 
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— — — — 
E (1) *Og1a@ % $982 v οννααμενινð e eM &c. The beſt and moſt uſeful Laws, and which arc approved of by 
ll ſuch as are jubject te them, are of no Uſe, unleſs Subjetts be trained up and educated in a Manner of living contorm=- 
able to Government, Ariſfot. Polit. V. Cap. IX. Plato lays, that to lay the Foundation ot a good Goyernment we 
W muſt fict begin by the Education of Children, and muſt make them as virtuous as poſſible : As an experienc'd Gar ircr 
E cn ploys bis Care about the young and tender Plents, and then goes on to others. Kal gaiyera/ por Thy Tummy di 
u beg. öghs (Harry Stephens cortedts it 3gNdy, but without any Neceſſity, as might be demonſtrated. if this were 
a proper Viac* to do it) t ict e l e 1a, Ira TroyTaAL Im dew, dome VA Toy vf ov- 


ww 


boy einde Tewroy emits) nives, warn 5 Tem r ear. Enthyphron. p. 2. Ed. Serrani * C ildien belong lefs to their 


* the state: Tis too late to mend them, when they are ſpoiled ; it ſignifies nothing to ebar them from Employinents, 
hen they have render'd theinſelves unworthy of them ; it is much better to prevent the Evil than to be obliged to 
; puniſh it. A King ho is the Father of all his People, is ſtill more particularly the Father of all the Youth, 
who arc the Flower of the whole Nation; and it is in the Flower that Fruits are prepared. Let not the King then 
" diſdain to watch over them, and make others do the ſame alſo in their Education; * him take Care that the Laws 
of Minos be duly obſerv'd, which ordain that Children be taught to contemn Pain and Death ; to place an Hon-nc 
in the Neglect of Pleaſares and Riches; to look upon Injuſtice, Lying, and Slothfulneſs to be infamous Vices ; that 
* from their tenderefſt Infancy they be inſtructed in ſinging the Praiſes of Heroes who were belov'd by the Gods, who 
* have done 2 * for their Country, and who fignaliz'd their Valour in Battle; let the Charms of Muſick 
* ſeize their Souls, to make their Manners gentle and fine; let them learn to be tender of their Frierds, faithful to 
' their Allies, and jut to all Men, even to their molt inveterate Enemies; let them learn leſs to fear Deati it ſelf, and 
all manner of Torments, rather than the Stings of Conſcience, If Children are inſtructed betimes in theſe noble 
* Maxims, and if they are inſtilled into them gently. there will certainly be but few but what will be inflamed with 
| the Love of _ and Virtue. It is of the higheſt Importance alſo to eſtabliſh publick Schools, to accuſtom 
' Youth to robuſt Exerciſes of the Body, to hinder them from growing lazy and effeminate, which will ſpoil the beſt 
' Tempers in the World. There ought to be a great Variety of Games and publick Shews to animate the Peopie, but 
| eſpecially» to exerciſe their Bodies, to make them ſ rightly, ſup le, and vigorous, with Rewards and Prizes to inſpire 
them with a noble Emulation. But what is chiefl to be with's for, to encourage good Manners, is, that young 
7 , Be 

people ſhonld marry early, and that their Parents. without any baſe or ſordid Proſpe&t of Intereſt, ſhould leave to 
them the Choice of their Wives, ſuch as are moſt agreeable to them both in Body and Mind, with whom they might 
hire for ever happy, Avant de Telemaque, Tom. III. at the End. 


(2) Lid Leges ſine moribus Laws without Manners, arc but Words and Wind. 
Vane * N ? 


Horat. Lib. III. Ode. XXIV. 35, 36. 


Uponwhich ſee Mr. Dacier's Note. The Method of the ancient Athenians, which an Orator of that Country makes an En- 
comium on, in a Place which our Author has quoted after that of Horace, is indeed admirable, and deſerves to be 
pro oſed as 2 Pattern to all Princes. A war u zn reiter, & c. They cenſur'd thoſe as guilty of extreme Ignorance, 
* who imagin d, that where there were the moſt accurate Laws, there muſt be the moſt excellent Men; when ttis evi- 
dently ſo very eaſie a Matter to borrow and tranſcribe the good Regulations of other States. Therefore they did 
| Hot believe, that Virtue deriv'd ſo much Advantage and Aſſiſtance in its Growth from good Statutes, as from ¶ uſtom 
and Practice. That the greateſt Part of Men == of Neceſſity, frame their Minds according to thoſe Patterns by 
which they were firſt taught and inſtructed ; but that a numerous and accurate Eſtabliſhment of Laws was really 
2 Sign of the ill Condition of the Common. wealth : Edits and Ordinances being then heap'd upon one another, 
hen Goyernments find themſelves obliged to endeayour the reſtraining of Vice, as it were by Banks and Mounds. 
| That it became wiſe Magiſtrates, not to fill the publick Places with Proclamations and Decrees, but to take care 
that the Subjects ſhould have the Love of Juſtice and Honeſty firmly rooted in their Minds. That not the Orders 
| of the Senate or People, but good and generous Education, was the Thing which made a Government happy : In as- 
F much as Men would venture to break through the niceſt Exactneſs of political Conſtitutions, if they had not been bred 

| ee a ſtrict Obedience to them: Whereas thoſe who had been form'd to! Virtue, by a regular and conſtant 
of Ti cipline, were the only Perſons, who, by their juſt ky pe > could make good Laws obtain a good Effect. 
FJ N Delign of the Athenians, when they made theſe Reflections, was not how they might puniſh Diſor- 
ws wo. ut how they mi ht find a Way of making the People to be willing not to do any thing that might deſerve 
wy got; e This I» View ſeem'd to them worthy of themſelves and their. Employment : But as for the other. or 
1 n ex Nn to puniſh People, they thought it a Buſineſs proper only for an Enemy ; and therefore they took 


Care of all the Subjects in general, but particularly of the Youth. Ifocrat in Areopagi : Ed. Pariſ. mi 
- ' a git. p. 254, 255. . Pariſ. min. 
- bout fellows in the ſame Place very 5 10 be read. See alſo Maxim. de Tyr. Di III. p. 64. Ed. Davis and 
= 43 * ita Pythagor. . 91, Sc. Mr. Barbeyrac's ſecond Note upon this Section, p. 345. 
10 N elt not here forget the following Refledion of Montagne: The Chriſtian Religion has all the Marks of 
a 30 14 uſtice and the greateſt Uſefulneſs: But none more manifeſt than the ſevere Injunction it lays indifferent- 
* * r all to yield Obedience to the Civil Magiſtrate, and to maintain and defend the Laws. Of which what a 


e er ful Example has the livine Wiſdom left us, who, to work and eſtabliſh the Salvation of Mankind, and to 
PR ON 5 Victory over Lin and Death, would do it no other Way than at the Mercy of our ordinary 
jy Tu ice, ſubmittin the Progreſs and Iſſue of ſo high and ſo ſalutiferèus an Eſſect, to the Blindneſs and 
jältics ot our Obſervation and Cuſtoms, ſuffering the innocent Blood of ſo many of his Elect, and fo long a 
ate 


Patents tha to the Publick, ſays Mentor; they ate the Children ot the People, ney are the Hope and Strength of 
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Of the Duty of $ overeigns. 


Book VII MCha 


* 


are acquainted with, the Exhortatory Part of 
the Law of Nature is given in Charge to the 
Miniſtets of the Church, to be by them preſs'd 
and enforced upon the Conſcience; tho' the 
Dogmatical Part belongs rather to thoſe who 
have made this Science their peculiar Profeſſion 
(h). Of great Advantage to the ſame Deſign 
are publick Schools; if employ'd for the teach- 
ing not of uſeleſs Trifles ; and the Inventions 


of idle Brains, the Reliques of the Kingdom of 


Darkneſs (a) but ſolid Learning and Knowledge, 
the Ule of which, diffuſeth it ſelf through all 
the Bulineſs of Life. Amongſt theſe Studies, the 
chief is that which, upon ſound and rational 
Principles, explains the Right of Sovereigns, 


then, that all theſe Particularsare d 


— 


— 
uly rezul;. No do, 


ted in a Common-Wealth, ſhould b 
of the Supreme Directors. 1 ; Loan 
V. Of great Service and Benefit it js, in mw Ius 


Jof che 
things 
ere th 
withou 


to the ſame End, to have a Syſtem of juſt pla 

and perſpicuous Laws, for the ſettling of — 
Affairs, as the Subjects ate moſt frequently ro 
cern'd in with one another, and (2) ſuitabler 


the Condition and Genius of the People to t. 
are preſcribed to. Tis the Advice of ins | en 
(d) to a young Prince, As for Laws, ſeek th, ceſlary 


general which are equitable and uſeful, and ſuch , 


he ori, 
may render the Differences amongſt the Subjetis, a © of 


Rhe OI 


few as poſſible, and the Accommod tion of tt o be f 
leſs eaſie and expeditious, The Marks _—_ th | Jen ma 


——— 4 
— 


and the Obligations correſpondent to it in the 
Subjects (. Another thing which adds Strength 
and Vigour to publick Ditcipline, is the Exam- 
ple of thoſe who hold the Supreme Authority. 
The Manners of the whole State (as Iſocrates (c) well 
obſerves) are drawn and expreſs d from the Pattern 
of the Prince. And therefore Spartian (1) had 
Reaſon to ſay of Caracalla, when he married 
his Mother in-Law, He engaged in ſuch Nuptials, 
as, had he underſtood himſelf to be a true Law giver, 
he, of all Men, eught to have prohibited, To ſee 


ſame Orator hath ſet (e), to diſtinguiſh goof 
Laws are, that they be Few in Number (;) 

ſatisf.. tory and intelligible to thoſe who are wy 
them; jult and profitable, and conſonant to each « 
and rather directed towards keeping up the publick h, 
fitutions, than towards preventing the petty Hal 
of private Dealings (f). It ought to be a ſet 
Rule in this Point, not to enact more Ian 
than conduce to the Good of the Subje wy 
of the State, For ſince Men, in their Deli. 
rations about what they ought or ought ng 
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« Loſs of ſo many Years to the maturing of this ineſtimable Fruit? Eſais Liv. I, Chap. 22. t d 

() Add Grotins, de Imperio Sum m. Pote ſt. 3 Sacra, Cap. I. Num. 13. i 4 "__ 
(a) Vid. Hobbes Leviath. c 46 & Lucret. I. VI. v. 981. (b) Vid. Hobbes Leviath. c. 30. There is a famoy 

Paſſage, relating to the Inſtruttion of Youth, in Dio Caſſins,(l 52.) in Macenas's Speech to Auguſtus, Add the Diſpute 


about ſuppreſſing the Univerſity of Conimbra in Conneſtag. De Unione Lyſitan. I. 8 Nor is that to be di Wye of 
which Gramond in his Hiſtory of France, (I. 3.) offers concerning the — of Schools. b * punity 
(c) Ad Nicoclem, P. 36. (1) C. 10. never ; 
2) 'Tis upon this Account, that thoſe who make Laws, and govern States, onght thoroughly to know the Diſ. the Pop 


poſition of the People they have to command, as we have obſerv'd above F. 2, Note 5, Legiſlators and Magiſtrites, 
who are not ſufficiently inſtructed in this Matter, fall unavoidably into a very grievous Inconveniency, which is this; 
* Suppoſing the People to be of a Temper and Complexion quite 1 from what they really are, they give then 
Laws which they cannot obſerve; upon which either a vaſt Number of People muſt be puniſhed, without the Stute 
reaping * Benefit from it ; or elſe they muſt behold the 1 of the Law contemn'd, that is, the Conſlituti- 
on upon the Brink of Ruin, On the contrary, when they give = People no Laws but ſuch as are fitted to their 
Capacitics, and ſuch as ſuppoſe them to be what they are, they have the Satisfaction of ſeeing them obſerv'd by eve. 
ry Body, without proceeding but rarely to the Puniſhments which thoſe that violate them are made to ſuffer: And 
they peaccably enjoy all the Adyantages that reſult from the Obſervation of thoſe Laws. The Fault 1 have been now 
mentioning, was notorious in the Reman Common-wealth, which could not ſubſiſt but upon Cuppoſition that thoſe 
who poſſets'd the chief Employments in the State were exempt from Ambition, Luxury, and Avarice : This was 2 
AIdicutons Suppofition, and what ruin'd that Government in a very ſhort Time, after it Was arriv'd at the laſt Period 
ot its Greatnels, The Conſults and Pretors, who generally govern'd large Provinces, and who often commanded pow- 
erful Armies, were abſolute in their Governments and in their Armies, during the Time of their Power; ſo that there 
was no Appeal, cither from their 123 at leaſt in Favour of the People of the Provinces, or any way of making 
them alter their Conduct, by any Authority whatſoever---without even being aſſur'd of having Juſtice at Rome, when 
the Time of their Magiſtracy was expired But beſidles, their Puniſhment was very inconſiderable,jand to be fear d 
only by ſuch as had been guilty of the moſt horrible Exceſſes; as we may be inform'd by Cicero's Harangues againſt 
Verres lf, on the contrary, we compare the Laws of Maſes to the Genius of the People to whom he gave them, 
we may remark, that God ſuited himſelf, it J may fo ſpeak, to the Temper of the Fecus, and that he rolerated ſome 
things, which he would never have ſuffer'd in a more enlightened Nation, and which are at this Day likewiſe for- 
bidden under Chriſtianity. For Example, our Lord tells us, that he had not allow'd of Divorce (Mat. XX. $.) bt 
for the Hardneſs of their Hearts : And he has forbidden it Chriſtians, except in one Caſe only. The ſame Commenditi- 


(a) Ho! 
be imm 
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this Se cti 
(bd) Le 
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on is alſo given to Solon, who, before he undertook to prefcribe Laws to the Athenians, had ſtudied their Temp*", te) Ad 
and managed himſelf thereupon accordingly, as far as the Good of the State would permit him: Being 4% " lucceſsf 
wards ask'd, whether be beliey'd he had given the Athenians the bet Laws that it <vas poſſible to give them ; he reply U y den 
© be bad giten them the beſt Laws that it was poſſible to make them receive (Plutarch. p 86. C. (in Solon) I have taken , erg 
all this from Mr. le Clerc's Reflections ſur ce que Ion appelle Bonheur & Malheur en matiere des Loteries, Chap. X. pit , preſſior 
12 . mee But it would be well to read all the reſt of that Chapter. Mr, Barbeyrac's ſecond Note upon this Section, . of Citi 
3) Ibid. c. 31. (e) in Panathen. p. 457 6 | i * 5 
(3) A Multiplicity of Laws is a Sign of an ill govern'd State. Corruptiſima Republica plurime Leges, ſays Tac, one wi 
Annal. Lib. III. Cap. 27. The more the Roman Government <vas corrupted, the more Lacus there «vere. See Strabo, Geogh great N 
Lib. od 260. Ed. Pari/. 399. A. Ed. ult. Amſt. and the Parr ha ſi ina. Tom. II p. 300, c. As for whatever relates - e 
Laws and the Adminiſtration of Juſtice, we may conſult Mr. Buddeus's Philoſoph. Prafic. Part III. Cap. 5. $ 4 Tb Fortun 
are alſo a great many excellent things in a Diſſertation of Mr. Thomaſins's entituled, Morum cum Jure ſcripto contenti, . ; m3 
and printed at Hall in 1701. Mr. Barbeyrac's Third Note upon this Section, p. 347- | ' fon to 
(f } Lycurgus ( Orat. contra Leocrat.) ſays, that Lacvs, by Reaſon of their Srevity do not teach (as is done in the _ bret o 
ence and Study of the Law) but command Men how to a#. Gn. Declam. 264. Where's the Difference, © ' (04 


er he no Laws, or ſuch as are ambiguous and uncertain! To this let ns add what Cicero ſa "Os. T hat the Ute of Law? 
© h y ng heen cſtabliſhed for the Good and Advantage of States, and to make Mankind way be happier ; no Law * 
is u uſt or prejudicial to a State, can have the Force of a Law, nor deſeryc to be call'd by that juſt and equi“ 
1 Name, Conſtat profe{o ad ſalutem civium, &c, de Legib. Lib. II. Cap. 5. 
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Chap. IX. os 


WW. do, ate more frequently guided by their na- 
tural Reaſon, than by reflecting on the publick 
Conſtitutions (a); wherever there are more 
Hs chan can ealily come within the Compaſs 
Jof cheir Memory, and thoſe prohibiting ſuch 
Itbings as Reaſon, of it ſelf, doth not prohibit, 
Here the Subjects mult through meer Ignorance, 
Jithout any ill Intention, fall into the Laws as 
Bato ſo many Snares. And by this means, the 
EGorernment brings the People under an unne+- 
ceſlary Inconvenience; which is concrary to 
he original Deſign of Civil States, Moreover, 
Ine ordinary Form and Courle of Juſtice ought 
Po be fix d in ſuch a Manner, as that every Sub- 
Ec may recover his Right, by as ſhort and as 
heap a Proceſs as can be contrived. The Per- 
n have a Proverb, that Short Injuſtice is better 
an tardy and tedious Fuſtice. 

YI. And becauſe tis in vain to enat Laws, 
Ef Governours ſuffer them to be cranſgreſsd 
ith Security; it is therefore their Part care- 
ully to put their own Decrees in Execution, 
nd to inflict due Puniſhments (1), according 
o the Nature and Circumſtances of the Fact, 
ind the Intention and the Malice of the Offen- 
Jer. In which Affair, they ought ſo to proceed, 
s that the true Force of the Laws may be ex- 
rcis'd, not only upon the Subjects of moderate 
ortune and Condition, but upon the Wealthy 
ind Powerful; whoſe Riches and Honours 
dught on no account to give them the Privi— 
Wee of inſulting over their Inferiors with Im- 


4 
1 


preflions (b). Nor ought Indulgencies or 
Pardons to be allow'd without very ſufficient 
Cauſe (c): ſince not to treat alike thoſe who, 
ceteris paribus, have deſerv'd alike, is not only 
unjuſt, but hath alſo a peculiar Efficacy to- 
wards inflaming the Minds of the Subjects (d). 

VII. But as nothing is to be guarded with 
penal Sanctions, which doth not contribute to 
the Advantage of the State, ſo in the annexing 
of thoſe Puniſhments, ſuch Moderation is to be 
uſed, as that they may bear a juſt Proportion to 
the ſame End; and conſequently that they 
may be no more to the Grievance of the Subject, 
chan to the Benefit of the Publick, ' In general, 
if it be deſired, that Puniſhments ſhould obtain 
their due Effect, they ought to be rais'd to ſuch 
a Degree of Severity, as that the Pain and 
Sharpneſs of them may outweigh the Prof or 
Pleaſure, which might ariſe from the Tranſ. 
greſſion (e). 

VIII. Farther, ſince Men fitſt incorporated 
themſelves in Communities, to obtain Security 
againſt the Injuries of others (2): it concerns 
every Government to forbid the mutual Injuries 
of Subjects, ſo much the more ſtrictly and ſe- 
verely, as their perperual living together affords 
more eaſy Opportunities of Hurt and Miſchief; 
Neither ought che Diſtinction of Orders, or 
Dignities to be allow'd ſuch a Force, as to en- 
courage the Great and Powerful in tyrannizing 
over thoſe of meaner (f) Condition. The way 
to purchaſe an honeſt Popularity, is, (in Tſccrates 


punity ; efpecially ſince Common-wealths are his Words) Neither to let rhe Commonalty grow extra- 
never in more Danger, than from the Fury of vagant and abuſive, nor to let them 2 from the 
the Populacy, exaſperated by unteaſonable Op- Inſolence of the ſuperior Order; but to beſtow Honour 


— * — — 
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(a) Hobbe: De Cive, c. 13. f. 15. Leviath. c. 30. (1) © The Crimes and Diſorders that are not to be prevented, muſt 

be immediately puniſh'd with Seyerity : Lis an Act of Clemency to put a Stop to the Courſe of Iniquiry, by makin 

early Examples of thoſe who preſume to offend. A little Blood ſhed in due Time prevents the ſhedding a great deat 

ind makes a Prince to be dreaded without making uſe of Severity too often. Avant. de Telem, Lom. It, P- 73: We 

ell treat of Puniſhments more at large in the Third Chapter of the following Book. See Mr. Buddeus's Philoſoph. 

_ =: _ cap. 5-1. 5. concerning the Manner of the Diſtribution of Puniſhments, Mr. Barbeyrac's firſt Note upon 
is Section, p. 347. 


(b) Leviath. ibid. (e) Sce the Parrbaſana, Tom. II. p. 178, Sc. (d) Pindar. Olymp. Od. 13. v. 6, Ec. 


00 

| Even gde TN, Ec. 2 
ng Good Law, the Baſis of a State, 

4 Here with her Siſters takes her Seat; 
* Strict Fuſtice, with unſhaken Mind; 


And Peace, engaging to be kind. 

Through their fair Hands the Treaſure flows, 
Which Heaven on craving Men beſtows; 
Daughter of Themis, who preſides 

In Councils, and wiſe Motions guides. 


e) Add Hobbes Leviath. c. 30. (2) © What ſignifies it to me or to any of my Fellow-SubjeQs, that my Sovereign is 
"uceeſsful, that the prudent Management of his Miniſters, nay, that of his own perſonal Merits, exalt him to the higheft 
* | Pitch of Glory - that my Country is powerful, the Terror of all the neighbouring Nations? What ſhonld I be the 
— detter for all theſe things, if I were forced to labour under the diſmal and melancholy Burthen of Poverty and Op- 
4 preſſion ? If, while I was ſecur d againſt the Sallies from without of a cruel Enemy, I was expoſed within the Walls 
. o! Cities to the N of a treacherous Aſſaſſin? If Rapine and Violence Gere leſs to be feared in the darkeſt 

' Niphts, and in the wideſt Deſarts, than at mid Day in the Streets? If Safety, Cleanlineſs, and good Order had not ren- 


| red living in Towns ſo delightful. and had dded 

iu. i deligbtful, and had not added to the Plenty the Means of our converſing with ſo much Faſe 
gots 8 WER another? Or if being weak and defenceleſs, T were encroached upon in the Country by every neighbouring 
„% Sreat Man! If there was not a Proviſion made to protect me againſt his Injuſtice ? If I had not at hand ſo many Maſters, 


here [oe tele eminent Maſters too, to breed up my Children in thole Arts and Sciences which will one Day raiſe their 
"> Th 8 * promoting of Trade had not made good ſubſtantial Stuffs for my Clothing, and * Food 
ee Nourimment, both plentiful and cheap ? If, to conclude, the Care of my 3 had not given me Rea- 


, n to be as well d . 4 . 2 — - F . . . 
Cci- 1 contented with my Fortune, as his extraordinary Virtues muſt needs make him with his? Cara- 
7 G YES ON Mc urs de ce Steele, par Mr 4. la Bruyere, p. 334. & 8 
ju (f) 44 Nicoclem, p. 31. 
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Of the Duty of $ overeigns, 


Book VI N44 


always on Perſons of the greateſt Merit, and to ſee 
that the reft are not wronged and trampled upon. Tis 
a good Saying of the Hiſtorian (a), Tho it be 
enough for private Men to do no Injury themſelves ; 
yet tit the Duty of Princes to take care farther, that 
others do none. It is likewiſe repugnant to the 
End of Government, to allow Subjects in re- 
venging, by their own private Force, the Inju- 
ries which they think themſelves to have fſut- 
fered. 

IX. Beſides, altho' a ſingle Ruler cannot, in 
Perſon, diſcharge all the Aﬀairs of an extended 
Realm, ſo that he muſt, of Neceflity, aſſume 
Miniſters into the Parcnerſhip of his Cares; yet 
theſe, as they derive all their Authority from 
their Maſter's Commiſlion ; ſo whatever they 
act, whether well or ill, muſt, finally be ſet to his 
Account. And therefore [/ocrates (1) prudently 
adviſeth ; So appoint others over the Buſineſs which 
you can't execute your ſelf, as conſidering, that whatever 
they perform, will be aſcribed to you, And again, 
If you happen to obtain 4 Magiſtracy, never uſe the Ser- 
vice Ml a wicked Perſon in exerciſing your Office ; for 
in whatſoever Point he offends, the Guilt will be laid 
to your Charge (b). For which Reaſon, and be- 
cauſe as the Miniſters are, ſo the Buſineſs will 
be well or ill managed (c), Governours are ob- 
liged to employ, in publick Truſts, Men of In. 
tegrity and Ability ; often to inſpect their Pro- 
ceedings, and to reward or puniſh them, accord- 
ing as they find them deſerve ; to the End that 
the reſt may underſtand how ſtrictly they ſtand 
engaged, to apply no lels Fidelity and Diligence 
to the Affairs of the State, than they would to 
their own perſonal Concerns. The Chineſe, to 
ayoid all Inconveniences that might ariſe from 
Favour on the one hand, and from Reſentment 
on the other, allow no Man to bear an Office 
in the Place where he was born: it being moſt 
likely that he ſhould there meet with Perſons 
whom he particularly loves or hates. 'Thus too, 
ſince wicked Men are tempted to the Commiſ- 
ſion of the greateſt Sins, through Hopes of Im- 
punity, Which they eaſily entertain, where the 
Judges lie open to Bribery and Corruption; it's 


the Duty of Sovereigns ſeverely to uni 0 


Judges, as the Patrons of all thoſe V. ch 
which diſturb the publick Security (d ), ani 
revoke their unjuſt Sentences and Proceed; g 
For the Practice ſaid to be obſerved in an 
ſeems reaſonable; to puniſh the Judges * 
falſe Sentence, and yet to put the lame & f 
rence in Execution. Beſides, tho the ord 8 
Management of Affairs is entruſted in the Han 
of Miniſters, yet the ſupreme Rulers themſcly X 
gr * 8 —— the lending a patien 
ar to the Complaints 
Bube p or Requeſts of thi, 
What Qualifications Sovereigns ou 
gard in thoſe, Whole Advice they none 
in the Diſpatch of publick Buſineſs, and oh 
ſcems the moſt convenient way of gettin q 
their Opinion, Mr. Hobbes (e) bath ſhewn | 
large. As to the latter Point, there's a remak 
able Inſtance in Davila's Hiſtory of the Cir 
Wars of France (f ), where the Pope conſis 
the Cardinals, not in a Conſiſtory, but each: 
part, about the Abſolution to be granted K. 
Henry. Iſocrates (g) calls a Counſellor, The „ 
uſeful of all Treaſures or Peſſeſſions and the m | us 
thy of Ring. Neubef (h), in his Deſcriptions 
China, reports many things very worthy of 0k 
ſervation, concerning the Magiſtrates of thy 
wiſe People. Nor ought we to undervalueth 
Directions of King James the Firſt of Emlal 
in his Bamauxiy Aggy (i); that a Piince foo 
chooſe his Counfellors chiefly by his own Ju 
ment, not at the Pleaſure of others ; and tx 
he ſhould take them indifferently out of all 0+ 
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ders of the People, in as much as he is ght 
common Father of all. In the ſame Piece, «« ſ-''s ( 
King hath aſſign'd the Reaſons, why Men dF “ ve 


) thu 
wtue, 2 
requii 
eakens 
nd kep 
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moderate Condition ſhould be pitch'd on, for 
the Offices relating to the publick Money (H 
X. Since the Subjects are obliged to the bear- 
ing of Taxes, and the like Burthens, on no 
other account, but as they are neceſſary to de- 
fray the publick Expences in War or Peace; it 
is the Duty of Sovereigns, in this reſpect, to 
draw no farther Supplies (3), than either tis 


dd : We 


(a) Xiphilin, pit. Dion. in Galba. See alſo the Parrhaſiana, Tom, II. p-. 283, Ss. where it is ſhewn, that every Vn 


ought to have Juſtice done. him. (1) Ad Nicoclem, p. 35. 


(b) Themift. Orat. 8. p. 117. Mentor gives Telemachus as: excellent Advice and very judicious Rules relating b 


this Point, (Jom. 5. pag. 124, &*c.) but as this Chapter is 
out here. See allo Charron de la ſageſſe, Lib III. Chap. 


how to gain the Affections of his People, as it plainly appears from the Deſign and Fancy of the Epigram: The for 
N f — — When Satibarzanes petitioned his Maſter 41a 
erxes for the Government of a certain Province, of which he was very incapable, together with the Sum of three T hov- 
ſand pieces of Gold; the King granted the latter Part of his Requeſt, but denied the former: for ſays he, to give )® 
ſo much Money will not make me more indigent, but to give you ſuch a Government words wb Ars 4 on 
[3 bares OL wag ws JA n 3 EI —_— that Part in which he is capable of ws moſt Servic 
ibanius (Legat. a ulian. ceording as the Man is, whom ; a | 
guided. 8 (e) Add Xenophon. De I. 8. poft princi you place in the Box, accordingly the C 
(2) Charron, d. 


N Example is more to the Purpoſe. 


(d) Vid. Diodor. Sic. I. 1. c. 75, 76. 


(g) 44 Nicoclem. ch) Deſeript gen. Sinic. C. 1. 
(k) Add Liban. Orat. 5. De Aſſeſſoribus. 


What one oft 


2. ſ. 16, Sc. And Mr. Buddeus's Phil III. caps 
5. 6. Our Author has here cited alſo that Verſe of Martial. Principis eft virtus Pen ep hang Sn — b ? 


. * * . | 
15. But it relates to quite another thing e For the Poet means that the great Virtue of a Prince conſiſts in the 4 


l (3) Too great ExaGi 
nues, tho' at firſt Sight they ſeem to increaſe £000 The Reaſon of is is. 2388 mes. 


ſo that Source of the publick Revenues is entirely, or in part, dry'd up, For wh h ; 
Trading, People grow tired of it, and traffick as little as nee” Frog Being, by "erties 3 of Money, ot 
no oo 2 2 them, they can erg? N no great Enterprize ; ſo that rade is at laſt, b e bd reduce 
to what is only neceſſary for the Support of Life, and bri b x e This 
4 moſt ancient Greek * above a Thouſand Years rere 


the Judges, who, in thoſe Days, were called Kings, that he might have 8 larger Share in the paternal Eſtate than w 


ee 


any Gif 


bat one | 


ready clogged with Notes, it would be too much to cv 
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* the publick Rete. 
y quickly ruined, 10 
„ little to be 95 bu 


wit 


a e) Leviath. c. 1 ? 
(i) Lo 2» (e) * * | 
4 inforn 
om, had 
(n) Se 
t the C 
om, I. 0 
buddeys* 
vn by 
Poor, C, 


ago ſays, ſpeaking of his Brother, who bad bribe 


met 


Hep. IX. 


er Neceſſity, or the ſignal Benefit and Inte- 
| eſt of the 82950 ſhall require (a). And then 
1 hey are to ſee that theſe Impoſitions be levied 
:cording to the juſteſt Proportion; and that 
o lnmunicies or Exemptions be granted to 
enain Perſons, to the defrauding or opprel- 
Ws of the reſt (b) (1). Farther, that the way 
Sf gathering chem, be with as little Charge as 
oſhble and that much do not ſtick to the Col- 
ars Fingers: Leaſt it ſhould happen to the 
Freaſury, as it fares with Buckets in a Fire; 


Wy paſting through ſo many Hands, and being 
Fequently ſhook from ſide to ſide, they are ſcarce 
alf full. when they reach the Place, which re- 
Wires their Service. Twas a notable Anſwer, 
hat which Hybreas the Orator gave Mark An- 
Wy the Triumvir, when order'd by him to dou- 
Die che Tribute in Aſia ; You ſhould, at the ſame 
Ve, command us (lays he) to have a double Sum- 
er; and a double Autumn this Year (2). Care 
ught likewiſe to be taken, that what is col- 
ted, be laid out on the Occaſions of the Com- 
on-wealth, and not waſted in Luxury, Dona- 
Ives (c) ſuperfluous Magnificence, or idle Va- 
ities Laſtly, Matters are to be ſo ordered, as 
hat the Expences, as near as poſſible, keep a 
roportion to the Revenues ; or where they fail, 
ie Defect muſt be made up by frugal Manage- 
ent, and by retrenching unneceſſary Charges. 
Tis of pernicious Conſequence to affect more 
omp and State than the ordinary Income will 


[2 a 

. pport: and he doth, in Reality, live Great e- 
x. ough, who gives every one their due. Nor 
aht we to be moved with that Sentence of 


ully (d) Tis no great Commendation in a Prince 
be reputed @ frugal Man: Which Mr. Hobbes 
) thus explains; Frugality, tho' in poor Men a 
irtue, maketh a Man unapt to atchieve ſuch Actions, 
require the Strength of many Men at once: for it 
eakens their Endeawvours, which are to be nouriſh'd 
pd kept in Vigour, by Reward. 

XI. Tho' Rulers are not bound to afford Suſte 


5 hey are fill'd to throw upon the Flames, but 


Of the Duty of \overetgns. 575 


nance to their Subjects, (only, fo far as Cha- 
rity commands them to have a particular re- 
gard to thoſe, who, by ſome undeſerved Cala- 
mity, are rendred inſufficient for their own 
Support (f ); ) yet, in as much as the Sums, ne- 
ceſſary to the common Safety, are collected 
from the Ability of private Perſons ; farther, 
ſince the Strength of a State conſiſts in the Va- 
lour, and the Wealth of the Subjects; and be- 
cauſe, 


— gravis eft domino qua ſervit egeſtas (3) ; 
Poor Vaſſals are a Burthen to their Lord; 


Therefore, ſo far as in them lies, they are 'to 
take care, that the Eſtates and Poſſeſſions of 
their People be well cultivated and improved. 
Iſocrates (g) is admirable in his Advice to this 
purpoſe; Keep @ frift Eye, ſays he, over the For- 
tunes of private Men ; believe the Prodigal to ſpend 
out of your Stock, and the good Huibinds to encreaſe 
your Wealth. For all the >ubſtance of the Perp'e is 
(as it were) the Domeſtick Treaſure of a good "rince. 
It will contribute much towards this End, if 
the Subjects be encouraged to take as plentiful 
Supplies as poſſible, from the Land, and from 
the Water ; to improve induftriouſly the Mate- 
rials of their own native Growth, and never to 
hire other Hands, for thole Works which they 
can conveniently perform themſelves: and this 
is done by furthering, agd promoting Manual 
Arts. And, in purſuance of the ſame Delign, 
it will be of mighty Uſe, to advance the Exer- 
cile of Merchandiſe, and Navigation in Mari- 
time Countries (h). Nor is it enough to baniſh 
Idleneſs, but Men are to be brought to a frugal 
Method of living by Sumptuary Laws (4), which 
may forbid all unneceſſary Expences ; eſpeci- 
ally, thoſe by which the Wealth of the Na- 
tives is tranſlated to Foreigners. Twas a Say- 
ing of Mzacenas, that Great Riches are gathered, 
rather by ſpending little, than by receiving much (i). 


* 


* 


d: We hade formerly, ſays he, divided our Inheritance ; but you took from me cubat did not belong to yon, by preſenting 
any Gifts to the Kings, who are greedy of em, and pretend that they determin'd the Cauſe. Blind Wretches, abe knocw not 


— 
Fat one half is much better than the <vhole ! 
Mun f 
Ni mo d Tonmy 3ow νονοẽẽjᷓdxuiαοανο Tayrds: 
g to (Oper. & Dier, verl. 40. upon which lee ſe Clerc.) 


Jud 


hook, e. 5. ſ. z. (i) In Dion, Caſ. J. 52. 


He means, that it were better for Kings to be ſatisfied with one half of what they exact from the People, than to 
extort from them all that they had, and by that Means render them incapable of contributing any more to the ſup- 
plying of their Wants. Parrhaſtana, Tom. I. p. 281, 182. 
barron de la ſageſſe, Liv. III. Chap. 2. ſ. 20. Mr. Barbeyrac's firſt Note upon this Section. p. 3 | 
(2) Vd Phil. De Comines, I. 5. c 18. circa fin. Grotius on Luke III. 13. is the Duty of Princes to adjuſt the publick 
urthens, according to the publick Neceſſities ; ſo as that they may lawfully provide for their own Support, 
greeable to their Quality; but not to make the Luxury and the Luft of themſelves, and their Court-S$ aves, the Men- 
ure of what they demand, which are indeed without meaſure. 
(b) Add. Tho. Mori Utop J. 1. (x) V. Hobbes De Cive, c. 13. ſ. o. (2) Platarch. in Marc. Antonin p. 926. B. See 
Iſo upon this whole Matter, the Philoſoph. Pract. of Mr. Buddeus, Part III. cap. 5. fect. 3. (c) Drepan Panegyr. c. 27. It 
the laft Defence and Refuge of wwicked Princes, to take away from ſome, what they may beſtow on otbers, Add Montaone's 
. I. 3. c. 6. p. 175. Add Machiavel Prin. c. 16., Plin, Panegr. c. 4. (d) Orat. pro K, tl 
(f/ The Tucas of old in Peru, amongſt all their Titles, delighted chiefly to be ſtyl'd Lovers of the Poor, as de Ia Vo- 
informs us; (Comment. Reg. I. x. c. 14) who likewiſe reports, (. 4. 0. 7.) that the Lands of Wi | 
om. had more Privileges than thoſe of their Ynca himſelf. (3) Lacan. Pharſal. L. I. v. 152. (g) Ad Nicoclem, p. 33. 
n) See an Inſtance of this, in the Diligence of Seſoftris, by which he rendred Egypt capable of Trade, and convenient 
ot the Communication of Goods and Products Diodor. Sic. I. 1. c. 57. See alſo upon this whole Matter, the Parrbaſia na, 
om. I. 264, c. Tom. II. p. 291, &c, And les Avant. de Telemaque, T om. I. p. 5 


See what follows ; and in Tom. II. p- 29 , &c. As allo 


in 2 way 


ege Deiotaro, c. 9. (e) Leviath. c. 


ows, in that King- 


5, Oc. Tom. III. p. 30, c. And Mr. 


deus's Philo ſoph. Pra# Part III. cap. 5. ſet. 8. Where he alſo treats of what relates to Money. Add the Rules laid 
on by Mr. Hobbes, (Leviath. e. zo.) to be obſerved in Relation to the Companies of Merchants. (4) Sec the next 
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Of the Duty of Sovrreigns. 


Book VI 


Yer, in this Reſpect, the Example of Sovereigns 
hath more Efficacy, than the Force and Authori- 
ty of any Laws (a). Bur if a Country abound 
with Men and Money, it is there convenient 
to toletate ſome unneceſſary Conſumptions, and 
ſuch as may ſeem to border upon Luxury ; thar 
the common People may hence be furniſh'd 
with Opportunities of maintaining themſelves, 
and that the vaſt Stock of Mony may not lie 
dead and uſeleſs. Provided, that no Encou- 
ragement be given to Extravagance and Ex- 
ceſs, and that thoſe Commodities be not idly 
waſted at Home, which might be exported with 
Advantage to Foreign Parts, 

XII. Farther, ſince the internal Health. and 
the firm and robuſt Habit of a Common- 
wealth depends on the Unity of the Subjects 
(1), the more exactly which Unity is oblerved, 
the more effectually the Force and Authority 
of Government diffuſeth it ſelf through the 


ha 


whole Body of the State; it is, for this Rea 
incumbent on Sovereigns, to Prevent Ty 
ctions amongſt the People (2), from f 
tis but an eaſie Slip into Sedition, ang Go 
War; a Condition ſo much worſe than 1h 
carried on, with univerſal Conſent, 30 
Foreigners; as War 1s, in general, lfs ani 
than Peace (b). As likewiſe to take cre * 
the Subjects do not bandy and aſſociate 4 
ſelves by particular Covenants and * 
ments (c); and that neither the whole Penk 
nor any Part of them, place a greater Den 
dence, or rely more for Defence and Sy, 
on any other Perſon, within or Without g 
Realm, under any pretence whatſoever, yy 
ther Sacred or Civil, than on «their lang 
Prince. And that, on the contrary, ther g 
no Perſon to whom Seneca's Delcription g 
be applied, 
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2) See 


— 4a * 


(a) Tacitus Ann. L. 3. c. 55. Vſpaſian was the principal Author of theſe ſtrict and grave Faſhions ; himſelf uſo 
ancient Habit, and the ancient Diet: hence there aroſe in Men a Deſire of expreſſing, by ſuch Obſervances, thei 
ty to their Prince, accompanied with a Love of Emulation, ſtronger than day Þ g 
mpire of the Mogul, near the End; where he ſpeaks of the Cauſes contributing to the ere 


nicr's Deſcription of the 
Conſumption of Gold in that Kingdom. 

(1) © 
© muſt be Care taken to haye a juſt Notion of the Meanin 
© Ariſtocratical Government, is what deſigns the univerſal 


o Body doubts that Union will make a Nation flouriſh, and that Diſſention is very dangerous to it; but thy 

of thoſe Words. 27 
ood of thoſe who live under it. If 
* where the Power of the Sovereign is limited by the Laws, the principal Subjects of the State ſhould willingly, uh 
© Force, conſent to ſubmit all the Laws to the Prince's Pleaſure, f. 
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car of Law or Puniſhment Add l 


An Union ſerviceable to a Monatchicl x 


in a Monarchien Sa 


uch an Union would not be advantageous to hin 


* any Reſpect. It would change a Society of free People into a Company of miſerable Slaves, The ready Compliug 
© of the Chineſe, to obey their King blindly, does but ſtrengthen his Tyranny, and add to their Miſery, For thi 
* who depend on the Will of one Man, addicted to a Thouſand Paſſions, whoſe Fancies are above the Reſtraint of La 
© can be certain of nothing; ſuch a Man has ſome Favourites, who have other Favourites of their own, and ſuffert! k 
© ſelves to be bribed ; and ſuch a Form of Government is only a Subordination of Tyrants, every one of them end 
© youring to get ſomething by the SubjeCtion of the People. But it is aſſerted, that the general Obedicnc of the ( 
© neſe, is of Service to preſerve the Peace of their Country, and that they enjoy by it all the Advantages that tle 
© ſtricteſt Union can procure. They mean, all Advantages that can be po ſs'd in Slavery. But ſure there is 20t 
© Freeman but had rather ſee more frequent Commotions, than ſuffer an eternal Slavery. Moreover, 'tis falſe to aff 
© that there are no inteſtine Wars under ſuch a Form of Government. The moſt enflayed People will, in Time, gro 
* weary of an exorbitant Tyranny, and upon the firſt Opportunity ſhew, that the Deſire of Liberty is not quite fi 
© fled in their Souls. This b happen'd often among the Chineſe and Turks. As there are few People concern'd i 
* ſupporting Arbitrary Power in a ee Family, or a particular Perſon, and the generality having Reaſon to compli 
© of it, ſo few will be againſt a Change in the Government, and others believe that if they get nothing, the will ld 
© no great matter by it. The ſame ought to be ſaid of an Ariſtocratical Government. The Union of thoſe who gore 
© ſuch a State, would be uſeleſs, if it did not procure the Obſervation of the Laws, and the univerſal Good of the Con 
© mon-wealth. This we may underſtand from the Hiſtory of the Thirty Tyrants of Athens, and the Decemciri of Font 
© The Union of thoſe Men ſerv'd only to cruſh the — 3 and make them miſerable ; becauſe their principal Deli 
Was to gratiſie their Paſſions, without having the leaſt Reſpect to the publick Good. Union may;alſo be conſidet d wi 
© Regard to the People, who, when the State is ſo fixed as that they may peaceably enjoy the Fruits of their L2bours ly 
© obeying the Laws of their Country, (which are not to be chang'd or tranſgreſs'd by any Member of the Society 
© his Pleaſure) ought to eſteem themſelves happy, and to obey unanimouſly the Commands of the ſupreme Pow: 
* Now to keep the n in ſo firm an Union, it is requiſite that not only they may be the better fr it, but all 
* that they ſhould be ſenſible of their own Happineſs. Without that, there will be always ſome turbulent Men, who 
© having waſted all their Subſtance in Debaucheries and Idleneſs, would endeavour to recover it by ſome new Commot. 
* on. Such Men will eaſily induce People, who tancy they live unhappily, to take up Arms againſt their Prince at * 
* frlt Opportunity. On the other hand, when the Peo le are of Opinion that they cannot mend their Condition F 
ng P P bi 

* a Turn of Affairs, and that they ſhould venture loſing a great deal by it, tis a very difficult Matter to ſeduee the 
© —— The: Agreement and Union both of Governours * People ought to tend to the publick Good ; from wbene⸗ 
it follows, that whatſoever has not ſuch a Deſign, is injurious to it, and ought rather to bo term'd a Conſpiracy tha 
* an Union; fince the Name of a Virtue cannot with Reaſon be attributed to a thing which injures and ruins 2 Socit 
© ty, What has been ſaid of the Civil, may allo be ſaid of the Eccleſiaſtical Society, which can only flouriſh by ( 
* great Number of its Members, and by Learning, (which is in that Society what Riches are in the other) aud! 
Union. Not to mention here the Number and Learning of ſuch a Society ; I ſhall only take notice, that the Uni 
* of thoſe who govern'd it, ought not to be a tyrannical Combination, which deſtroys it. Such is, for inſtance, the bt 
© on of the Inquiſitors in Spain and Italy, who perfectly agree among themſelves: but to do what? To hinder _ 
« Lay-Men, as they term em, and Recleſiaſticks, (who might diſcover the Errors that were introduced into Av; 
* on, throngh Ignorance, or the Abuſes crept into the Diſcipline ont of Ambition or any other Paſſion) from prop 
© ſing a Reformation, be there never ſo much Occaſion for one; and of conrſe, to keep every Body in extreme s 
* rance, or a finful Diſhmulation and Hypacriſie. It would be more for the Advantage of the Church, that there wel 
© many Conteſts, rather than a perpetual Tyranny, that quite overthrows the very End of its Eſtabliſhment, ® W - 
* was, to be taught the Principles of the Chiiſtian Religion, and convinced of the Certainty of it, by very ſupa 
* Reaſons. Parrbaſia na, Lom. I. p. 289, Cc. „ 

(2) See Hobbes De Cive, c. 13. . 12. (b) Herodot. (Uran.) init. Add Evagrins (H. &. I. 4 c.13,) 
Fuſtinian's Favour to the Fr&o Veneta, with the Miſchiefs that aroſe from it ; as likewiſe Prorop, Hiſt. Arcan. 
Perl. J. 1 c. 24. & Bacon's Serm. fid. c. 15. C 49. 

{c) Vii: Diodor, Sic, J. 1. c. 21. 
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hap. IX. Of the Duty of JoVereigns, 577 
1 | Enemy, as fortified Places, Arms, and Men, be 
— Stat ingent arbor, atque umbrd gravi 


Provided betimes: for, to uſe the 
Slvas minores ug (A). Plautus ( b): Tis a lamentable Work 


@ Well, when we are almoſt dead with 7 hirſt. But 
- —— He ſtands a mighty Free, to be the Aggreſſor in x War, how juſt ſoever 
The Und.rwocd opprefiing with his Shade (1% I i 


| to be practis'd (3), unleſs a 
XIII. Laſtly, ſince the Condition, under 
ich ditterent Nations and Kingdoms ſtand, in Common-wealth may, with C 
yard to each other, is but a deceicful kind of ſuch an Undertaking.., To th 
ace, and ſuch as cannot be relied on with Counſel and Motions of the Neighbouring 
y Security; it is a part of the Office of ſupteme Governments are nicely to be dived into and 


dvernours to take Care, that as well the Cou- obſerv'd; in which Re ſpect, the Perpetual Re- 
ze of the Subjects, as their Skill in Arms, are of ver 


be fidence now fix'd in moſt Courts, 
pt up and improved (2); and that all things, 


1 thin great Uſe; ) and Friendſhips and Alliances — 
ceſlary to be employ'd againit an invading dently to be contracted (c). | 


1 
mn... 


YE Ocdip. . 54+, 543 (1) Vid, Bacon's Serm, fi. e, 35, 
5 See the „A de Tele maque, Tom. IV. 5 


Pie eondider . Charron de 1a ſageſſe, Liv 111. Cha 
z) Ah! with what Deliberition ought Pri ; 


p. 3. ſeQ, 18, . 

on ing before they begin a War. The Motives of it 

ught to be juſt; nor is that ſu Rcient, they ought to be neceſſary e The Blood of a People muſt not be ſhed nnleſs 
r their own Preſervation in Caſes of --xtremity, (Avanturez de Telemaque, Tom. IV. P. 91.) The &vils of a War ex- 
auſt a Nation, and always puts it in da, victorious : With what Ad- 
antage ſocver they may undertake a War, they are never certain of conelunin it without being expoſed to the moſt 
agical Reverſes of Fortune ; whatever vUprriority you have in the Fight, the Rab Miſtake, 3 ſudden Terror, a meer 
lothing ſnatches the Victory out of your Hang * Enemy; Nay, tho” you ſhawls hold Vittory 
bun- as it were in your Camp, you ruin your (elf in ruining your Enemy; you depopulite your Conntry, let 
he Ground he almoſt uncultivated. "4 [ your Laws. and ſutter the 
ing; the preſſin ö Neceſſity of your Atfaits 

my ; Juſtice, Order, every thing ſuffers b this Diſorder, A King 


gain a little Glory or to extend the 
| £ y he is in Purſuit of, but rather deſerves to be 
de polleſſes, for OY to uſurp what does not bel [ 
I 


depriv*d of what 
„J, 4, 5. of the ſame Ton : 

| „L. 1. v. 32, 33, (e) Vid. Marſelaer Legate. I. 2. c. 11. Add Hobbes De Cive, 13. 
V 8. and Bacon's Ferm. Fd. u, 29. „„ 8 


akes you tolerate pernicious Liberties in Jour Ar 
ho theds the Blood of ſv many Men, an 
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BOOK VIII. 


AVING explain d what 

related to the Nature of 
Sovereign Power in general; 
| I come now to conſider 
the moſt material Difficulties that ariſe upon the 
particular Parts of it. And ſince I at firſt ſuppo- 
ſed, that the Power to direct the Actions of the 
Subject, was that from which all Civil Laws 
were derived; to what I havealready ſaid of Laws 
in general (1), 1 ſhall now add what more par- 
ticularly relates to. Laws Civil, and the Com- 
mands of the Sovereign Power. A Law therefore 
is call's Civil either with reſpect to its Authority 
or to its Original. In the former Senſe, all Laws 
may be call d Civil, which are the Rules for the 
Adminiſtration of Juſtice, in Civil Courts, from 
whatever Original they ariſe (2). The Laws of 
God and Nature, it muft be own'd, are of univer- 
ſal Obligation, and they that break them mult ex- 
pe to be puniſh'd by Divine Juſtice, But it is 


of the Na- 
ture of Civil 
Laws in ge- 
eral, 


the Civil Pewer that gives them the force of Laws 


in Civil Court. And the ſame Power muſt deter- 
mine, what Crimes are to be puniſhed by the 
Civil Fuſtice, and what ſhall be left to the Divine; 
as alſo, upon what natural Obligations an Action 
may commence in the Civil Court; and what will 
not bear an Action, but mult be left to the Com- 
mon Ingenuity and Probity of Mankind. Hence 
under Civil Governments no Man is call'd to ac- 
count, or can properly ſpeaking be Puniſhed, for 
the Violation of thoſe Laws of Nature which 
have not the Authority of Civil Laws ſtamp d 


5 


Cuap: I. 
Of the Power to direct the Actions of t 12 ziell 


upon them. For the Evils that attend ſuch 
Crimes are only ſuch as are uſually called Na- 
tural Puniſhmen 
deed, upon the Obſervation of which, the com- 
mon Quiet of Mankind entirely depends, have in 
all Commonwealths the force of Cavil Laws. But 
there are others that have no ſuch force allow'd 
them, either in expreſs Termi, or in any Practice 
of Civil Courts; as well becauſe the Controverſies 
about the Violation of them would be very per- 
plex'd and intricate, as to prevent the Multiplica- 
tion of litigious Suits; and alſo that the Good 
and Virtuous might not be deprived of the moſt 
valuable part of their Character, the doing well 
out of Reverence to their Creator, without re- 
gard to the Fears of Human Penalties; for this 
they muſt neceſſarily loſe, when there is no Di- 
ſtinction made whether a Man doth well out of 
Love to Virtue, or. out of Fear of Puniſhment. 
And indeed, as Seneca ſaith, how cheap a thing 


is it to be good only as far as the Law obligeth 


© us, when the Rule of our Duty is of fo much 
* wider Extent ? For how many things do Piety, 
* Humanity, Juſtice, and Fideliry require of us, 
* which yet are without the Reach of the Law 
* (b) (3) Civil Laws with reſpect to their Origi. 
nal, are ſuch as flow entirely from the Will of 
the Supream Civil Power, and reſpe& only ſuch. 
things as are left indifferent by the Laws of God 
and Nature, and which particularly conduce to 
the Benefit and Advantage of the Common- 
wealth. And theſe demand the ſame Obedience 


2) See above in B. 2. chap. 3. C. 21. 


(1) B. 1. chap. 6, (a) Vid. Grot. de Imper. ſummary. Pot 
(b) Sen. de Ira, 
Senec. Throad. v. 331. Grot. L. 3. c. 10. g. 1. See likewiſe what has been ſaid above in B. 3. c. 4.9. 6. 


*A 


** 


E circa ſacra. c. 3. . 3, 4, 11. & c. 4. n. 1. | 
«2. C.:279, (3) Quod non vetat Lex, hoc vetat fieri Pador, 


from 


ts. (2) Thoſe Laws of Nature in- 
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6 / the Power to diredt : 


from the Subject as other Laws do; ſince it muſt 
evidently be more for the good of Society, that 
in indifferent _ the Determination of the 
Government ſhould take place, and the Subjects 
ſhould look upon that to be good which is thought 
10 by their Governors, than that there ſhould be 


OG_ wr - 


endſeſs Diſputes between them about it, which 


do not uſually end but in War aud Bloodſhed, cer- 
tain and uhdeniable Exils. The Publick Good, 
© ſaith Cicero, ought to be the End of all Laws, and 
© 5s the beſt Comment upon, and Interpretation 
of them; and we do not delire the Preſervation 


© of our Laws meerly for the ſake of the Laws 


© themſelves, but for the common Intereſt and 
Advantage (H. And hyncemhe Co 
particular Co wealth, made f& the 
Good, are all. 
of Nature (b). But it muſt be oblerv'd, that tho 
all theſe Laws put together are commonly call'd 
the Civil Law, yet, that there are ſeveral Parti- 
culars contain'd in the Bodies and Codes. of the 
Civil Law, which are not properly and ſtrictly 
Laws. For beſides. thoſe Commands which the So- 
vereign Power lays upon the Subject for the parti- 
cular Utility of the Commonwealth, there 
are many other things inſerted, which ſhould be 
reduc'd properly to the Law of Nature. What be- 
longs more particularly to the Civil Law (x), 
may be reduc'd to theſe two Heads. Firſt, to 
certain Forms preſcribed, and certain Methods to 
be obſerv'd in Civil Affairs, either in transferring 


Rights, or elſe in laying Obligations upon Perſons, 


which ſhall be look d upon to be valid in the Civil 
Court: And Secondly, To the ſeveral. Ways how 


itutions of:“ 
| A blick | 
by ſom -pptadages %o Law. 


Ur 7 Ls 
Book VII Ch. 
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II. But notwithſtanding, Hobbes = Mx 
de Cive c. 14. F. 10. will maintain Whethe , his I. 
this ſtrange ſort of Opinion, That Civil Las ; metriit 
it is Impoſſible any Civil Law ſhould 4% e, 
© be made repugnant to that of Na- tural, * terry, 
0 _ —_— 5 * to the Diſhonour „ D 
of God. The Argument he uſes to „„ 7x: 
this: Men, ſaich he, (d) when Henn WW proper 
Civil Societies, oblige themſelves by Com 1 
© obey his Commands who hath the 2 | Mette 
© Power, that is, to obey the Cevi Lans, Nw, 
this Compact they are obliged by the Fa ee 
© Nature to obſerve. But ſince the c ö the Civ 
* feif, and conſequently the Obligation to they ! 
che Erail Laws, ws antecedent to the bm, den 
© gation of the Laws themſelves ; by the by be c 
© of the S Law of Nature, which commank ; Adu 
not to violate our Compacts, We are obliged al dern 
to obey every Civil Law. For where we n C. 
© obliged to Obedience before we know what Will b 
© be commanded, there we are obliged to 0; ME. bur 
* kniverſally and in every ReſpeR. ” d Wa 
But the Truth is, it muſt be preſum'd tha +3 lone 
when Men enter into Civil Societies, they hare * ftion 
already a competent Knowledge of the Lw. : 
Nature: and that one of the chief Ends of ere&ing Sor) 
Civil Governments was, that the Laws of Natur * alſo 
upon which the common Peace of Mankind i : 2 
eſtabliſhed, might be obey'd without Dang. 1 ” 
re 


And in ſhort, that there is nothing in the Low 
Nature which is any way repugnant to the Natur * 
and End of Civil Society, but on the contrary u . 
they are entirely neceſſary to aſſiſt and promo Wi . 
it. And therefore when Men form d themſehes 


men 


a Man is to proſecute his Rights in the ſame Court. into Civil Societies, and oblig' d one another by To * 
So that, if we give the Law of Nature all that be- Compact to obey the Civil Laws, we muſt ſup- Seifen 
longs to it, and take away from the Civilians what poſe that they took it for granted, that nothing I I . 
they have hitherto engroſs d and promiſcuouſſy would be eſtabliſhed by the civil Law, which wa _ 
treated of; we. ſhall bring the Civil Lam to a much contrary to the Natural; and that the particularAd- ae : 
narrower Compaſs; not to ſay at preſent, that vantages of the Commonwealth could not be con. v3 s 
whenever the Civil Law is deficient, we muſt have trary to the common End of all Government. It 4 * 
recourſe to the Law of Nature ; and that therefore is poſſible indeed that a Civil Law might be made 25 
in all Commonwealths the Natural Laws ſupply in Oppoſition to the Nataral; but no Man in hi yer th 
the Defects of the Civil. For which reaſon Hob- Wits would ever attempt to make ſuch a Lav, >" 
bes calls the Law of Nature the unwritten Civil unleſs he reſolv'd to ruin and overturn the whok 05 wp 
Law (c). ITS Commonwealth. And therefore Stratocles vn 4 
r — — — — awd . ws Wn — ons. 
1 | | oten 
(a) Cic. de Invent. |. 2. c. 38, (b) Philo Fudeus de Foſepho. p. 531. B. Ed. Pari Sy | P 
(1) Beſides, as there are a great many things which the Law e N e EN a general and indefinite Man- 7 5 
* fo the Time, Manner, Place, Application to ſuch or ſuch Perſons, and the like Circumſtances, are left tothe go! 
Diſcretion and Prudence of every private Man. The Civil Laws generally regulate all that matter for the Order and Out al 
e e of the State; ſometimes they propoſe Rewards to thoſe who by the Natural Bent of t eir own Inclinatiow Wife, 
would willingly perform ſuch Actions, to which they are not determinately bound, in ſuch and ſuch a particular Cale, of Ch 
They alſo explain what ever may happen to be Obſcure or Doubtful, either in the Maxims of the Law of Nature, ot Ff th 
their Application ; and private Men are bound to ſubmit to the Decifions that are made by publick Authority, even or tn. 
tho they ſhould not find em upon Examination to be very juſt. In ſhort, they limit in ſeveral Ref Ss. the Uſe of thole of ant 
Rights which naturally belong to every one ; which they ought not to do any farther than the Good of the State requirs queſt, 
it. Moreover, every private Man is oblig'd to 22 with all theſe Regulations, as far as they contain nothing that i ſince 
manifeſtly contrary to the Divine Laws, whether atural, or Reveal'd ; and that not only 8 h Fear of the Puniſſ- 
which are annexed to the Violation of em, but even upon a Principle of Conſcience ; and Fo, by Virtue of u Mar: 
im of the Law of Nature, which commands us to obey our lawful Sovereign in every thin "we can do. without commit- 5 
_ a Crime. h The Author $ Abridgment, De Of „ We oY 1.8 , 

2) De Give c. 14. 6. 14. Vid. ring, Deel. 2.52. Lene inſeripti Malefeii | upon which Law Ouintilian ſays, That ® WY (). 
old Romans feem'd to have made it with the greateſt Wiſdom [> argon For ſince, faith the Declaimer, they Lew that no * 
Pr 1 or Foreſiglit Nr 22 to prevent all the ſeveral Ways of Miſchief that bad Men deviſe, Nen 
N. 45 N univerfal Security, that what Crimes eſcap'd the others might fall under the reach of this. * IE 

2 tion; 
5 1 own F 
+: ye!) Ha un] 


(e)! 
(3) 


Cha p. J. 


T he Attions of the 2 jet. 
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ver; jaſtiy taken for a Madman when he publiſh'd 
his law at Athens, that whatever (a King De- 
wetrizs commanded, ſhould be Law to Gods and 
Mes. And Paryſatis was guilty of deteſtable Flat- 
tery, when ſhe perlwaded Artaxerxes to marry bis 
001 D1«gater and deſpiſe the Greek Laws ; 2 
that liaben hal made him the Perſian Law, and Ie 
proper Ju'ge of Good and Evil. (U). | ng: 
III. The ſame Author argues 

in ether the Deſini- further in defence of his Opi- 
tion Crimes is left nion, de Cive C. 6. g. 16. c. 14. 
n $. 9. 10. That tho' Theft 
Deter minition of p 9 3 
the Civil Law. Murther, Adultery, and all 
© kinds of Injuries, are forbid- 
den by the Law of Nature ; yet that what is to 
« be call'd Theft in a Subject, what Murther, what 
. .!i/rery, and what an Injury, is not to be de- 
termin d by the Law of Nature, but by the 
f 


n 


» N 1 


W 


Civil Law. For x do). the raking away whar 
another Man is in Poſſeſſion of, is not Theft, 
but only to take away that which of righ: 
belongs to another. Bur what of right be- 
F< longs to me and what to another, is a Ne- 
ien of the Civil Law. And in the ſame 


manner, barely to Kill a Man is not Murther, 
dut to Kill him the Civil Law forbids. And fo 
5 © alſo, no Ad of Generation is Adultery, but that 
„ which the Civil La wdeclares ſuch ; and laſtly, 
WF © Breach of Promiſe is indeed an Injury where the 
„ prosaiſe it ſelf is lawful ; but where there is no 
q © Right to make an Agreement, there no Right is 
i g transferr'd, and conſequently no Injury follows ; 
K but what we may make Agreements bout, and 
„hat we may not, depends upon the Civil Law, 
© WF To which 1 anſwer, that all that believe the 
) WY 5:1 5ptocres, as to fo veral forts of Crimes. are ſuffi- 
b. cicncly aſſured, both from the Laws of the Jens 
wich were of Divine Inſtitution, and from o— 
dier Parcs of the Holy Books, how God the Au- 
. thor of the Law of Nature would have them de- 
no i; So that tho' the Civil Government ſhould 
. de fatlo, make ſome particular Acts not Criminal, 
de 


yet they would nevertheleſs be contrary to the 
{aw of God. Eſpecially ſince there can be no 
{uficient Reaſon given, why God in his Laws 
ſhould give ſuch Definitions of ſuch Actions, un- 
leſs they ought equally to be obſerv'd in all Na- 
ons. The Spartans allow'd the Frigid and im- 
potent to ſupply their Deficiency in the Conju— 
al Duties, by the Afliſtance of the Young and 
ds) And this was done at Sparta, with- 
out any bad Imputation on the Husband, the 
iow Wife, or the Gallant, when they had no Hopes 
Cale. of Children otherwiſe : Becauſe the Civil Laws 


rs of anſwering the Husband's Part at his own Re- 


at WW lince it is evident from the Laws of God, that by 


of that State did not comprehend that Method 


pit queſt, under the Name of Adultery. And yet, 


the Law relating to Adultery, any Familiarity 
of the Bed with a Woman actually married to a- 
nother is forbidden; it is evident, that thoſe Aſſi- 
itances alſo were contrary to the Law of Nature. 
But if it be reply'd, that the Definitions of parti- 
cular Acts in the Scriptures were intended for, 
and only belong'd to the Fewiſh Commonwealth, 
and fo are of poſitive Inſtitution ; yet thus much 
however muſt be allowed, that the Civil Law 
ought to have ſo cautious a Regard to the Defini- 
tions of Acts forbidden by the Law of Nature, as 
not to defeat the Intention and End of it, the 
Preſervation of a Peaceable Society and Honoura- 
ble Correſpondence among Men. Aud therefore if 
any Definition of the Civil Law be oppoſite to this 
End, it muſt be granted, that it is alſo contrary 
to the Law of Nature. For Example; If the C;- 
vil Law ſhould define Adultery, to me, by telling 
me that it is when a Man invades another's Bed a- 
gainſt bis Wife's Conſent ; or of Theft, that it is, 
when a Man takes away ſomething from another by 
Night; or of Murther, that it is when a Man open- 
ly aſſaults another and kills him: It is manifeſt, that 
the Publick Quiet and Security of the Common- 
wealth could not long ſubſiſt under ſuch Methods 
of Government. For we are not to imagine, that 
the Univerſality of ſuch Definitions would ſufficient- 
ly ſecure the Publick Peace; that is, that tho? 
particular Perſons might perhaps ſometimes be 
ſenſible of Inconveniences from them, yet that 
at other times they might not find Advantages 
proportionable ; and that the Equality of Right 
which ſuch Laws would ſettle among the Subjects, 
would take off all occaſion of Complaint: For 
tho' perhaps a Man might defire that ſome parti- 
cular things might be lawful only for himſelf; yet 
if others would have as large Immunities granted 
them in Oppolition to him, he would ſoon be 
willing to throw up his Privilege. And ſhould 
the Civil Laws make any ſuch Eſtabliſhments, it 
muſt be impoſſible that the Peace and Order, 
which Nature intended, ſhould be preſery'd. And 
if the Equality of ſuch Laws alone were Reaſon 
enough to introduce them, why muſt we an 

longer be confin d by any Laws at all, ſince by 
taking them wholly away, (z) we ſhould make 
the greateſt Equality; which it is impoſſible any 


Man in his Wits ſhould think of doing? In ſome. 


Accounts of the Tartars (c) we are told, that they. 
are utter Strangers to all Juſtice ; and that when 
any of them wants any thing, he may take it 
without fear of Puniſhment whereever he finds it: 
(3) And when the Party robb'd, complains to the 
Magiſtrate of the Injury done him, the Other 
doth not deny the Fact; but pleads only that he 


wanted what he took; and then'tis uſual for the 


Magiſtrate to give Sentence, That the Party who 
complains, may if he pleaſes, right himſelf in 


_— — — 


t the (a) Plut. Demetrius. p. 900, 901. 


** . 


(b) Plut. Artaxerxes. p. 1022. B. 


0 (1) See above in B. 6. e. 1. C. 15. It al ſometimes common among the Romans to lend their Wives to Perſons comely and 
"they well-boyn, See Plutareh in Numa. p. 76. D. in Catone, P. 771. A. 8 . : 
| (+) "Tis neceſſary to obſerve here, that tho* ſome Nations, that were not much enlighten'd, have permitted and autho - 
d in ſome Meaſnre, Things manifeſtly contrary to the Law of Nature, it was not through Ignorance of this Oppoſi- 
tion ; much leſs ſtill ont of a Conceit-that the Sovereign had a Power to determine the Nature of Crimes according to his 


(c vigifmund. Baro Herberſtein de Rebus Moſcov. 


2 


den Fancy : But moſt commonly on account of ſome Circumſtances which made em judge it proper to let ſome Crimes 
go unpaniſh'd, to prevent greater Inconveniences. Mr. Barbeyrac's 1ſt Note upon this Section, pag. 353. Tom, 11. 


(3) This Permiſſion takes place likewiſe in Cholchis ; See * e th 
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the ſame manner upon others. There are Others 
indeed (a) who give a more favourable Account ; 
telling us only that the Tartars dre very free in 
communicating what they have to Strangers ; but 
that they will expect a Return of the ſame Kind, 
or elſe will rake it by force. A Tartar's Definition 
therefore of Theft would be, When ſomerhing 15 
taken away without the Conſent of the Proprie- 


tor, Which the other had need of; a Definition e- 


vidently imperfeR, and which manifeſtly ſubverts 
the Law of Nature relating to Theft. Tis certain, 
zone but the worſt of Men could wiſh for ſuch a 
Law, lince it might ofcen happen, that a Man 
might have the Ill Fortune to be robb'd of That 
which of all things he was moſt unwilling to loſe, 
aad which he eicher might never find another 
Nan poſleſs'd of, or elſe A ſecured, that he mult 
defpair of being ever able to take it from him. 
But befides, the Suppolition Mr. Hobbs goes upon 
is falſe ; that what belongs of Right to me, and 
what to another Man, is a Queſtion of the Civi/ 
n, and that out of Civil Government there is 
10 Propriety: For tho' Men that live under ic have 
a more ſecure Enjoyment of their Proprieties, than 
they that live out of it; ſince the uy, are defen- 
ded in their Rights and Fortunes by the united 
Strength of a Number of Men, befides the Aſſi- 
ſtance of the Magiſtrate; and the latter can ſup- 
port themſelves only by their own ſingle Power; 
yet notwithſtanding, there can be no Grounds of 


Proof to aſſert that there was no Propricty before 


the Inſtitution of Civil Government, For all So- 
vereign Princes and Commonwealths are now 
actually in a State of Nature, and their Proprieties 
are not determin'd by any common Law or Judge, 
but ſolely by Compact, and che natural means of 
Acquiſition; and yet I believe no Body ever ima- 
gin d that Princes might ravage, or ſteal from one. 
another, without incurring the Guilt of Rapine or 
Theft. So that adtticting, that a Man cannot make 
any Compact that will be valid about what is for- 
biden bf the Civil Law, yet certainly it cannot 
be denied, but that they who live in a Liberty of 
Nature, may make certain Compacts, which it 
will be an Injury to violate. And therefore it is 
fatfe to fay we muſt be obliged entirely to the C;- 
vil Law, to know what an Injury is. Belides, 
neither will it, I think, be denied; that a Man is 
guilty of Homicide, tho' he be only under the Go- 
vernment of the Law of Nature, when he takes a- 


* 


— 


way another's Life without making War yy, 

him, or in his own defence. Nor is it Affen 
underſtand barely by the Law of Nature, withoir 
any Aſliſtance from che Civil, that Adultery i; 
Vi lation of Conjugal Faith: But that the Cl Ly, 
may ſuperadd certain Obligations to the 2 
nial Contract, for want of which, the Marriage 
may be'lookd upon to be deprived of 84 
tain Effect, was never deny'd. But further, i 
may be necefſary to diſtinguiſh between what i; 
commanded by the Civil Law, and what is on 

permitted, (1) and not forbidden by the Sandi 
of any Penaſty to be inflicted by Civil fuſtice Fo 
a Probibition of the Law of Nature, and a Permiſſun 
of the Civil about the ſame thing, are not oppo- 
ſed to one another; for a Permiſſion of the Civ 
Law doth not make any Act not to be contrary 
to the Law of Nature that really is ſo, or excuſ: 
the Man that is guilty of it from Sin againit God: 
But it only declares, that the Civil Power hah 
laid no reftraint upon the Perſon that will con. 
mit ſuch Acts; that if a Man doth commit they 

he is not to be puniſhed on that account; and thy 
Human Juſt ice alloweth ſuch Acts to have the ſame 
Effects with other Acts, that are agreeable to the 
Law of Nature. And therefore the Laws of 7;y. 
tary do not, ('tis preſumd,) command Men 10 
ſteal, nor I ſuppoſe, forbid the Proprietors to de- 
fend their own : Only the Perſon that robs is net 
liable co be Puniſh'd, nor obliged to make Rei. 
tution; ſo that according to the common Juſtice 


of that Nation, Robbery and Stealing are lockd 


upon to be lawful ways of Acquiſition. And tte 
ſame may be ſaid for the Children at Lacedemn; 
for we need not tranſlate that Sentence of Plutarch 
(b) xarrew veviug 783 miideg, the Children were un- 
manded by the Law to ſteal; ſince the Senle of it 
may as well be. That they were permitted by the Low, 
Xenephon indeed c) fays, That it was Jo far from 
being thought ſcanaalous for the Children to feal at 
Sparta, that they were under a neceſſity of doing it: 
But this was fpoken only in a way of Railery, 
and to mortiſy Chireſophus the Lacedæmonian. Nei- 
ther was that Practice ſo inexcufably bad as ſome 
believ'd it, or to deſerve fo ſevere an Iuvedive 3 
Iſocrates gave it (d). For the Truth of the matter 
was, that the Liberty the Boys were allowed i 
was only that of robbing Orchards, and itealing 
Victuals; and then too if they were taken, tie 
pay'd ſeverely enough for it (e). We are told to 


— — 


(2) Haytho de Tartaris. c. 48. 


— — — 
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(1) “ There are certain Evils in a Common-wealth, that are fuffer'd to remain in ir, becauſe they hinder, or prev, 


x 7 ones. There are other Evils, which are by le 


baſe, or ill Cuſtom, proves leſs pernicions in their Co 


their Eſtabliſhment ; and which being in their Original, 


quences, than a Law or Cuſtom which is more juſt and re 


„ nable, There is a ſort of Evils that might be corrected by a Change or Innovation, which is a very dangerous Eel 
„% There are others, winch are hidden and ſunk like Ordure in a Common-Sewer, I mean buried beneath Shame, Sectecf, 
and Obſcnrity, fo that one cannot {tir or rake into em, without their caſting forth Poiſon and Infamy, The wiſeſt ſone- 


times doubt whether *'tis better to underſtand theſe Evils, 
rated in a State; put it is ſnch as prevents a Million of little Exils, or 


than to be b een of em. Sometimes a great Evil is tot, 
nconveniencies, which were all inevitable an 


*- irrecoverable, There arc Evils under which every private Man Groans, and which however become a publick 20006 
© tho* the publick is nothing but a Combination of private Men. There are alſo perſonal Evils, which concur rowarss 
the Good and Advantage of eich Family. Thete are ſome which afflict, ruin, and "diſhonour Families; butt! ſ 
tend to the Good and Conſervation of the Machine of State and Government. La Bruyere, Caracteres ou Moe"! it 
* few. Chap. du Souverdin & de la Republique pag. 316, 31). See allo a Fragment of Philemon's, related by Athens" 
Lib xiii. pag. 69. and a paſlage of St. Auguſtins, cited by Mr. Le Clerc, pag. 298. which ſhews the R caſon why 2 Stake 
is ſometimes oblig'd to tolerate Curteſans. See alſo the diſſettation of Velthxgſer, entituled, Diſquiſitio de toletando n 


in Repullica. 61 150 12 
(b) Plut. Apophth. Lacon. p. 175- F. 


(c) Xenop. met avaCee. I. 4 


(4) Iſocr. Panathen. 


(e) Vid. Plut. Lycurgus. Xenophon de Repub. Lacedæmon. Busbequius gives a much worſe Account of the Liberti 


allow'd ameng the Mengrelians, Ep. 3. p. m. 155. Vid. Lib, 11. c 5. J. 1. D. de Aleator. 
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7 he Attions of the Suljed, _ 5 1 


of Dionyſfus the Tyrant, That tho' he puniſhed o- 


ther Crimes very ſeverely, yet he would often 


pardon them that ſtole Cloaths, in hopes that by 


| this Method he might reftrain the Syracuſcans from 
che Riot and Drunkenneſs they were given to. 
eicher do I think, that the Laws of Sparta be- 


fore-mention'd, laid any Command either on the 
Husband, or Gallant; that matter ſeems to have 
been no more, than that if they two agreed, the 
law did not interpoſe ; but look'd upon the 
Children ſo begotten to be Legitimate, and ad- 
mitted them Heirs to the Eſtate of the Family. So 
alſo, where Dwelling is permitted, the Blood which 
is ſhed in them may be excuſed from the Puniſh- 
ment of Murther at the Bar of Civil Juſtice, bnt 
will not be ſo acquitted hereafter at the Divine 
Tribunal, That the Civil Power may with Juſtice 
permit things of ſuch a nature, and that not by 
bare Silence and Connivance only, but by ex- 
preſs mention made in the Publick Laws, is what 
| dare not affirm ; by ſuch a Method, the Civil 
Puwer would feem almoſt to invite the Subjects 
to tranſgreſs the Laws of Nature: Poſſibly it may 


be excuſable to difiemble thin 8. where the 
Times or the Humour and Di poſitions of the 
people will not endure a Reformation by direct 
| Remedies. And ſo there was good Reaſon why the 


Reman Law (1) call'd that, Actio rerum amotarum, 
when there was indeed a real Theft committed. 
IV. Our Author allo, de Cive 

Ne Precepts of C. 14 §. 9. © Affirms, that the 
= 2 © Precepts of the Decalogue are 
peg * © merely Civil, and not Natural 
| © laws, and that they are to be 
explain d after this manner. You ſhall not deny 
© yoar Parents the Honour the Civil Law alloweth them. 
© You ſhall not kill any Man, the Law forbids you to 
© kill. You ſhall a void every unclean AF which the 
© Law forbids. You ſhall not take away what belongs 
© to another Man againſt bis Conſent. Tow ſhall not 
* fruſtrate the end of Law and Judgment, by bearing 
* falſe Witneſs. But it will here be eafily obſerv d, 
chat tre depends upon an utterly falſe Hypotheſis, 
and ſuppoſech what will never be allowed, that 
there's no Propriety, no Marriage, and that every 
thing is Iawful for every Man before the Inſtitution 
of Civil Governments. It is certain, the Precepts 
he ſpeaks of, ate obligatory, and bind even thoſe 
Pertons to one another, who do not live under 


any common Government, but only in « Stare of 


Natural Law. For certainly Men could, and 
actually did divide things between one another by 
Compact even in ſuch a Stare: and therefore 
would have ſinn'd as much againſt the Eighth 
Commandment, if they had either openly or ſe- 
cretly robb'd one another, as they do that rob 
their Fellow Subjects in Civil Governments. It 
may alſo be perhaps denied, that a Man, in a 
State of Nature, is guilty of Adultery, when he 
violates his Neighbours Bed : But the anſwer 
may be ſeen, Gen. 20. c. v. 3. 26. C. v. 10. And 
lurther, ſince Arbirrators mult be often made in a 


— — 
12„26Sü 
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State of Nature, to decide Diſputes about matters 
of Fact, by intervention of Witneſſes, as Mr, Hobbes 
admits himſelf, de Cive c. 3. $.23. we may hence 
find the uſe and neceflity of the ninth Command- 
ment. In general, the Precepts of the Decalague, it 
is evident, may be reduced to the Law of Natare; 
but when they are conſider'd as written in two 
Tables, and promulg'd to the Iſraelites by Moſes, 
they may properly enough be call'd Civil Laws, 
or rather the general Heads of the Fewiſh Civil Lam, 
which are afterwards divided into particular Laws, 
with penal San&ions added to them (a). Upon 
which Account, Grotius faith (b), the Decalogue 
does not in expreſs Words comprehend every 
Crime, not even all thoſe which are puniſhable 
by the Civil Lau, but only ſuch in every kind as 
are moſt Heinous and Malignant. For there is 
no mention made of #/0undirg, but only of Mur- 
ther; nor of any other fort of Gain made by ano- 
ther's loſs, but that of Theft; nor of any other Fal- 
fity, bur Falſe Witneſs. ; 

V. It may be proper in the next 
place to conhder, that the ſame h | 
Author in his Book de Cre, C. 12. ins Joſt 69 
g. 1. among thoſe ſeditious Doct- cedently to the 
rines he ſuppoſes to be the internal Civil Law. 
Difeaſes, and Cauſes of the Diſ- 
ſolution of a Common wealth, ſets down this for 
the Firſt, That every private Man is Judge of 
Good and Evil. For faith he, the Mcaſure of 
Good and Evil, Juſt, and Unjuſt, is the Civil 
© Law; and whatever the Legiſlator commands 
* muſt be look'd upon as Juſt and Good, whatever 
© he forbids as Unjuſt and Evil? and therefore 
* it isa very ill Maxim, chat we are to obey our 
* Sovereign only when his Commands are juſt. 
* There was nothing Juſt or Unjuſt before Ci. 
vil Government; cheir Nature relates to the 
* Commands of the Sovereign : and every Acti- 
on is in its own Nature indifferent; that it be- 
* cometh Jutt or Unjuſt, is owing to the Will of the 
Sovereign. And therefore lawful Princes make 
* thoſe things juſt, which they command, by 
* commanding them ; and choſe things which 
they forbid, unjuft, by forbidding them. But 
* while private Men aſſume to themſelves the 
* Cognizance of Good and Evil, they affe& to 
* be like che Sovereign, which it is impoſſible 
* ſhould be conſiſtent with the Quiet and Peace 
* of any Common-wealth. In Anſwer to him, 
It may be readily allow'd, that Sovereign Princes 
have indeed Power by annexing or taking away 


the Penal Santtion, to give or take from the Law: 


of Nature, the Force of Civil Laws in Human 
Courts of Juſtice; as alſo to make many things 
which do not belong to the Law of Nature, Fuſt, 
by commanding, and Unjaſt, by forbidding —4 
But to ſay that before Civil Governments were e- 
rected, there was nothing Juſt or Unjaſt, either 
deſin d by Nature, or obliging Mens Conſciences, is 
as falſe, as to aſſert, that Truth it ſelf hath only 
a precarious Arbitrary Dependance upon the 


(1) Twas ko an Husband ot a Wife, upon their feparation, had kept back ſomething that ous t to be reſtor'd to the 
Party it belong'd to, after the Divorce; but becauſe of the ſtrict Union that was between em, by 


ſoften d the Notion of Theft, which he is guilty of in reali 
ſetlor of, and only barely call'd it, the dezaining andthers Goo 


and Mr. Modt, in his 2 Paulus. 


C) Vid. Phiton. Judzum, de Decalogo, 


(b) Grot. ad Math. 5. 27 
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Pleaſure of Men, and is not founded in the Na- 
ture of things; or that Sovereign Princes may faſh- 
ion and diſpofe the nature of clings as they pleaſe, 
or that the ſame Truth may be different from it 
ſelf. And indeed the thing it ſelf ſufficiently 
confutes Hobbs. For is it at all probable, that 
thoſe Maſters of Families, who at firſt united, and 
form'd themſelves into Common-wealths, ſhould, 
all the time they liv'd ſeperately behave them- 
ſelves only like ſo many wildBeaſts; break all man- 
ner of Compacts they ever made; rob one ano- 
ther of Liſe and Fortune at pleaſure, upon every 
pretence of a Right, and that all their Actions 
were to be thought purely indifferent? Upon the 
ſame grounds, Sovereign Princes now, who are 
{till with Reſpect ro one another in Aa State of 
Nature, ſhould not be thought Guilty of Inju- 
ſtice, when they break their Compacts, and in- 
vade one another's Rights: And yet it is certain, 
They are not ſubject to Civil Laws. But on the 
contrary, it is not to be conceiv'd, that Civil 
Governments Could ever have been eſtabliſh d, or 
after their Eſtabliſhment, preſerv'd; if there had 
not been ſomething Juſt or Unjuſt antecedent to 
their Exiſtence. For tis certain, Compacts muſt 
have been made uſe of at the firſt forming of 
Common-wealths. But how could Men perſwade 
themſelves, that ſuch Compacts could be of any 
Force, except they knew before, that it was Juſt 
to obſerve them, and Unjuſt to do otherwiſe. 
And if it be no Juſtice to ſtand to Compacts ante- 


cedently to the Definition of the Civil Laws, there 


can be no reaſon why Subjects may not, when 
they pleaſe, renounce their Obedience, diſſolve 
Civil Government, and fo utterly aboliſh all the 
Diſtinction between Juſt and Unjuſt. For it is 
extravagant to imagine, that ſuch Numbers of 
Men, as a Common-wealth conſiſts of, will al. 
ways be kept in Subjection, by no other Reſtraints, 
but Fear and Power. Nor therefore can I be- 
lieve there was ever any Prince heard of fo far 
depriv'd of Reaſon, as to have commanded what 
the General Laws of Nature forbad, or forbid 
what They commanded ; for Inſtance, that it 
ſhould be unlawful to perform Truſt or Promiſe; 
or to give any Man his due; that it ſhould be 4 
Crime to live with any Reſpect to Reaſon or Fuſt ice; 
that ex ery Man might have full Liberty to do all the 
Miſchief he could, and the like. But now, why 
might not ſuch Laws have been made, if there 
had been nothing Juſt or Unjuſt, antecedent to 
the Determinations of the Civil Laus? Tis cer- 
rain the Command of the Civil Power, may as 
well make Poiſon it ſelf who'ſome, and neceſ- 


ſary Food, as make ſuch Things as theſe 710 
and Good. And therefore Polybius was equally; 
the wrong, when lie ſeems to derive the Oc; \ 
nal of Juſtice and Injuſtice from Civil 8 
(a). In another Senſe indeed, what Mr. Hub 
ſaich, may be ſafely enough admitted; that; 
ſuppoſing that by Good and Evil, we undecttang 
no more than the advantage, or diſa vantage ol the 
Common-wealth. For then it will really appear 
to be a ſeditious Doctrine, That every private Py, 
is Judge of Good and Evil, meaning by it, of What 
is tor the Advantage or Diſadvantage of the Com. 
mon- wealth: That is, that every Private Man i; 
a competent Judge whether thoſe are proyy 
Means, which the Prince commands ſhall be nud: 
uſe of in promoting the publick good ; and that in 
Conſequence, every Man's Obligation to Ohetj. 
ence may depend upon that Judgment. For i 
is neceſlary that Subjects (as Ori in Tacitus ol 
his Souldiers,) ſhould be ignorant of ſome things aul 
as know others. For if every one ſhculd have the Lilo- 
ty to diſpute what he was commanded, Obedience ml 
Authority would ſoon ſink together (b). It was Cat 
Saying, that the Tenant ought not to think bimſelf vis 
than his Landlord ; and of Plato, that no Man ſhui! 
pretend to be wiſer than the Laws (1). 

VI. Our next Conſideration ſhall bbs 4 66 
be, whether a Subject may be guilty fal Conn 
of Sin, in executing the Commands of a Suben 
of his Prince; ſuppoſing he pretends, may at ay 
that he barely undertook the Perfor- 41 #01 
mance of the Action, and left the 2 
Deſign, Contri vance, and the Neceſſity of Account, en- 
tirely upon him Who gave the Command? For 
there is a Difference between the Laws and the 
Commands of Princes: The Laws are General Pre- 
cepts, which affect every Subject; the Commanis 
are only occaſionally impoſed, upon particular 
Perſons ; but have the ſame effect the Laws have 
in obliging thoſe they are directed to. In this 
Cale it is the known Opinion, that a Man may 
ſometimes ſin by obeying the Commandi of the 
Civil Sovereign, and therefore that the Subject may 
and ought to examine ſuch Commands, by his oun 
Conſcience rightly inform'd (1). For certain 
it ought to be ſuppoſed that Good Men promiſe 
Obedience, upon certain conditions only ; that, 
lince they are ſure to give an Account of their A- 
ions, at the Divine Tribunal, and ſince all the 
Governments of this World are under an infinite- 
ly great overruling Power; they are always ready 
to obey the Commands of their Sovereign, except 
when they contradict or interfere with the Lave 
Nature, or the manifeſt Laws of God. For wit 


—— — 
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(a) Path. I. 6. where be is tranſerib'd with very little Fudgment, by Machiavel Diſc. in Liv. 1. 1. c. 2. Vid, R. Cumber- 


land, de Leg. Nat. I. 5. c. 5. 


(b) Tam neſcire quedam milites, gore ſeire oportet, Tacit. Hiſt. L. 1. c.\$3. H. L. 2.c. 39. It is one part of the Chara- 


cter of a good Souldier, that he ha 


rather put his Generals Commands in Execution, than make any Debates upon chem. 
Cato de Repub. c. 5. And ſo far Terentius was in the riglt. Tacit. Ann. 6. c. 8. We are not to examine whom you pre ety 


or upon what account Heaven hath geen ou the ſupream Diſpoſal of things, and it is our Glory to obey. 
C 


(c) Plat. Polit. p. 555. D. Ed. We 


| | | : a 
: Ariſt Rhetor. I I. e. 15. To endeavour to be wiſer than the Laws, is what ft 


beſt Laws take care to forbid. That is to be underſtood in Reference to the written and perpetual Laws, eſtabliſh'd bf 


the conſent of the People ; whereas in this place the matter in Queſtion is, chiefly concerning particular Orders given 
by a Prince, according to the preſent Circumſtances, and poſture of Affairs. | 

(1) An ancient Greek Poet in one of his Tragedics, makes Antigone who had buried her Brother Poly 
the Prohibition of Creon King of Thebes, anſwer that Prince, when he demanded of her, how ſhe dur 


his Laws. IT could not think, that the Edids of a Mortal Man, as you are, could be of ſuch Force, as to oblige 
4 once to violate the fix'd unwritten Laws of Heaven. For they are not of Yeſterday, or to Day, but ſubſiſt wy x? 
Man, by yiolatin, 


ont 


* ally, and for ever; and no one knows from whence they came. I ought not then, for Fear of any 


©« them, expoſe my ſelf to the Puniſhment of the Gods. Spphocles Antigone, v 453: &fe. Ed. H Steph. 
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Chap. I. The Ations of the Subiect. | 7 
out Diſpute, ſhould a Prince give out any Com- the Commands of Superiors are always attended 
mand contrary to the Civil Laws, he may be o- with the Preſumption of being juſt, and are often 
bey d without Sin. But on the other Hand, built upon Reaſons, of which private Perſons 
Mr. Hobbes de Civec. 12. $ 2. declares this for a Se- cannot be allowed to be Judges. And therefore 
ditious Doctrine. That Subjects are guilty of what the ſame Author ſays a little after in the 
Sin, when they obey thoſe Commands of their ſame Book, may deſerve to be conſider d, That 
Sovereign, which they think unjuſt. And it * that is my own Sin, which when I commit, I 
may indeed be allowed to be dangerous not only * think my own ; but that which I think is ano- 
to the Common-wealth, but alſo to the Conſcien- ther Man's Sin, I may ſometimes commit with- 
ces of Private Subjects, to believe, that upon a- * out deriving any Guilt upon my ſelf. For if I 
ny Scruple or Doubt, concerning the Equity of © am commanded to commit that which muſt be 
what is Commanded, Obedience may lawfully be © the Sin of him that commanded it, ſo he be my 
refuſed. For ſhould this Doctrine be admitted, ic © lawful Governor, I do not fin if I obey him. 
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muſt be reduced to a Neceſſity of Sinning; if he his Maſter ; and whatever bears an ill Senſe in them, 
obeyeth, he muſt act contrary to his Conſcience ; is not to be imputed to him that ſpeaks, but to him that 
and contrary to his Allegiance, if he doth not. For gave bim his Inſtructions. Since ſuch Miniſters are un- 
II chink it is on all Hands allowed, that in Caſes der a Neceſſity of Conforming to the Directions of them 
here the Conſcience is doubtful, the beſt reſo- that ſend them (a). I will not deny but a Man may 
© lution a Man can come to, is to take that Side engage barely (1) for the Execution of an Action 
here there will be leaſt danger of Sin. But now commanded by his Prince, the Guilt of which 
the danger of Sin is in a much nearer View, when ſhall be imputed ſolely to him who commanded it, 
upon an uncertain Doubt, a Man quits his Alle- and not to him who was the Inſtrument in the Exe- 

giance which he hath expreſly ſworn to keep; ſince cation of it, But then it will be neceſſary for him 
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(a) — Hiſt. Goth. I. 1. p. 175. Ed. Auguſt. Vindel. Senec. Tro. v. 868, 869. The Guilt of a Crime forc'd upon 2 
Man, recoils back upon the Authors of it. Vid. Lib. 3. t. 2. I. D. de his qui infam. not. r ſuo nomine non juſſu 
ejus, &c. M. Senec. . 4. Contro. 27. That Woman is not immodeſt that hath been corrupted in her Chaſtity by a Ty- 


tant, neither is he guilty of Sacrilege, that takes the Offerings of the Gods, and brings them to the Tyrant; or that ſets 
up his Statue among the Images of the Deities. 


j (1) This Diſtinction does not remove the Difficulty. For in what manner ſoever the Subject acts, whether, in his own 
Name, or in that of his Prince, his Will always conſents in ſome fort, to the Unjuſt and Criminal Action, which he 
executes by the Order of his 81 So that we muſt either always impute theſe ſort of Actions partly to him, or 

elſe never any of *em. And it woul 1 1 R_—_ to ſay, that in the Caſe our Author is ſpeaking of, the Action is 

0 of the Number of thoſe that are call'd Adixt; or to a edge in their defence, the Laws and Privileges of Neceſſity. Vid. 
Remark. Book 1. Chap. 5. Se&. 9. Note 3. and Book 11. Chap. 6. Sect. 2. note 5.. The ſureſt way then is to maintain, in 

e general, and without any Reſtriction; that the ſevereſt Menaces in the World, ſhould never induce, us to Act, even b 

> the Order, and in the Name of a Superior, the leaſt thing that manifeſtly appears to us to be Unjuſt, or Criminal; and 

s that tho“ we may be very excuſable before the Human Tribunal, for having been conquer'd by ſo ſevere a Tryal, we 

c ſhall. not be entirely ſo, before the Divine One. There is but one fingle Caſe, where we wy conſcientiouſly obey the Orders 

| of a Prince, which plainly appear to be Unjuſt ; and that is, when the Perſon concern'd in the unlawful Action which 

p the Prince commands us to do, diſpenſes himſelf with our expoſing our ſelves in his Fayour, to the grievous Conſequen- 

3 ces of a Refuſal : provided the Buſineſs in hand is a Thing, as to which tis in his Powet to conſent to the Miſchief that 

y * 3 commands to be done him, or the Violation of any Right, which it is lawful for him to renounce. For 

0 if any one 


ould give me leave, for example, to kill him, I could not however innocently make my ſelf the Miniſter 
of my Princes Anger ; becauſe no Man is Maſter of his own Life. Yet, nevertheleſs, our Author pretends, (in his Apo- 
logy Set. 20.) that if we do not admit of the Opinion which he here maintains, we ſhall neceſſarily be forc'd to ac- 
knowledge, that all Soldiers, Executioners, and other inferiour Officers of a Court, ought to underſtand Politicks, and 
! the Civil Law; and that ney may excuſe themſclves from their Duty of Obedience, upon pretence that they are not ſuf- 
0 


ficiently convinced of the Juſtice of what they are commanded : which would reduce the Authority of a Prince to nothing, 
and render him incapable of exerciſing the — of Government. But that only proves, that Subjects may not, 
at, nor ought not, always to examine all the Orders of their 22 to know if they are Juſt or not. If that were to be 
A. done, f muſt own, there would ſcarce be one Soldier in the World, that innocently follow'd his Trade. How few are 


he there that know the true Reaſons of the Prince, for whom they fight? And ſuppoſe they did know, how few are capa- 
tes ble of judging of 'em? Thus generally ſpeaking, the greateſt Part of thoſe whom the Sovereign liſts in his Dominions, 


F may not excuſe themſelves on account of their Doubts of the Juſtice of the War, whither _ are order'd to march ; 
ay becauſe that demands an Examination much above their Capacity; whereas they have no need of any great Knowledge 
opt or Penetration, to be clearly convinc'd of the Obligation they lie under, of obeying their Prince. But if 1 
p of er that is skill'd in Politicks, and throughly 4. with the Affairs and Intereſt of the State, plainly perceives that 
the his Prince is engag'd in an unjuſt, or an unneceſſary War ; ought he not to Sacrifice every thing, nay even. his own Life, 
father than ſerve in ſuch a War as that? There is not always an occaſion of any great Penetration, cr the Admittance 

— into the Cabinet-Couneil, to diſcover the Injuſtice of the Wars that ambitious Princes undertake. The Maritcſto's they 
5 we we themſelves, compar'd a little attentively with thoſe of their Enemies, are often ſufficient to ſhew to any one that 
T as but a moderate ſhire of good Senſe and Honeſty, the Weakneſs of their Reaſons, and the Iniquity of their Cauſe. In 
Fi fuch a Caſe as that, we are not only exempted from our Duty of Obedience, but we ought alſo to forbear, and refuſe 
8 doin it upon any Terms whatſoever. The ſame thing muſt be ſaid, of a Parliament whom a Prince commands to regiſter 
fer, an Edit which is manifeſtly Unjuſt ; of a Miniſter of State whom a Prince will oblige to diſpatch or put in execution 


an Order full of E or Tyranny ; of an Ambaſſador to whom his Maſter gives Inſtructions, attended with an 


- the parent r ; of an Officer, whom his King commands to kill a Man in ſecret, whoſe Innocence is as clear as the 
4 by Day, c. And they are not only Perſons of a Wee d. Condition, or of Parts and Underſtanding above the com- 
ivel 22008 Level of Mankind, that may and ought to excuſe themſelves from obeying, by the above-mention'd Reaſon ; but 
> lometimes, tho' very rarely, the moſt Simple and Ignorant find themſelves alſo under an indiſpenſable Obligation to 
to deny their Sovereign the Miniſtry of their Arms, at the Hazard even of their own Lives. Such was the Caſe of the Sol- 
5 x diers that were ſent by King Hhaziab to apprehend Elijah, and who were puniſhed for it by the Fire which came down 
7: rom Heaven upon them, at the Prayer of that Prophet, and conſum'd them all. Kings 11. v. 98. A Tip-Staff, or a 
* Lerjeant at Arms indeed is not, generally ſpeaking, bound to enquire, whether the Magiſtrate that orders him to take 
. taz the Body of ſuch an one into Cuftod , has any juſt rcaſon or no, for commanding him to execute that Order; that is not 
5 is Buſineſs, and he onght to have a OED Opinion of thoſe that adminiſter Juſtice, as long as thete are no evident 


| Proofs of the Contrary. But ſuppoſing they had in reality ſuch Proofs, I maintain they ought not, in that Caſe to obey. 
| | to 


muſt often neceſſarily happen, that a Man muſt So an Ambaſſador is ſuppoſed to [peak the Sentiments of 
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to take with him theſe Cautions. Firſt, that 
he be commanded barely to execute the Action, 
that is, only to apply the Strength of his Body 
to the Performance of the Action, and nei- 
ther give Occaſion to it or furniſh Pretext, or 
make uſe of any Excuſe for it, but undertake it 
as an Action that belong'd wholly to another Per- 
ſon, and which he will not take upon himſelf. 
Secondl;, That he ſhould ſhow his unwillingneſs 


Book VIII g ha 
© in it. ( Miniſterium etiam Crimen eſſe.) ies | * 


Perſons he pleaded againſt, had not been hace 
the /nſtruments of another Man's Crime, but had 
charg'd Innocent Perſons with Falſe Crimes tha 
the Proconſul might take occaſion to ſeize on d 
Fortunes and Eſtates; And their informing Aan 
and wrongfully acculing them, was entirely the; 
own Act; the Impeachments they made, were 11 
in their own Nan, and not in the Praca 
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to be employ'd, 1n ſuch a Service, and defire nor were they pr-tended to have been made at hi auld 
earneſtly to be excuſed from it (a). And Laſtly, Command] neither were they forced to be Di. peing? 
That upon declining the Action, he be threatn'd tors, by any iinmediate fear of Death, if they hal nor bu 
with preſent Danger of Lite, or ſome other great refuſed to be ſo, They pleaded indeed, that they ad Br 
Evil, which he is not obliged either in Juſtice or were Provinct-l Subj:#s, and therefore were obj. led e 
Charity, to ſuffer for another Man, and which ged by Fear to be abſolutely at the Command a Broc 
the Perſon that commands him hath Power to in- the Proconſul. But what look d moſt probable un Chi! 
Nidt ir ; and eſpecially if he ſees that tho* he re- that the ExpeRation of the Gain they hoped ke tions 
fuſerh his Aſſiſtance in the Action, it will be ex- make, was their greateſt Encouragement; thy be it: 
ecuted by other Hands. It is undoubtedly true in- perhaps it might be true too, that the PI ly al 
deed,that no Commands of Men,contrary to the Law had given them reaſon to be afraid, if they rey. Ml, th: 
of God, can have any binding Force, that is, lay any ſed to obey him; yet it is not likely he ſhouy way 
intrinſick Neceſſity of Obedience on the Conſci- threaten them with Death, and that there un znothe 
ence,and that therefore it can be noCrime to refuſe no other poſſible Method left for them to elca: Nie ma 
to obey them. But there is a wide Difference, be- it (b). And in this Caſe, the Deſires, or Inde hich 
tween being bound in Conſcience to do a thing, of Superiors muſt not be ſuppoſed to have the im MR. _ 
and being able to do a thing without Sin, to avoid Force in them as Neceſſity or their Command: ON ak 1 
ſome very great Evil. For there are ſeveral things though in others it may ſometimes be true, du n 
which We are under no manner of Intrinfick Obli- the Intreaties of Tyrants are mixt with a ſort of Necſn, W-7rior 
gation to do; which yer upon preſſing Neceffity Neither is the Example of Doeg, 1 Sam. 22. . il 
We may lawfully undertake. And in this Caſe the any Objection againſt what has been ſaid. Fer phat n 
Queſtion is, not Whether We are bound to do ſuch it was expreſly added, that a Man ought to dem Mieny. 
a thing, but whether we can do ſuch a thing with- earneſtly to be excuſed, as Paul: Guards very bo c). (T 
out any Guilt of our own, when we ſee we muft nourably did: (And thus the Midwives were con- Nefus d 
otherwiſe loſe our Lives to no purpoſe. Neither mended for defeating the barbarous Command of ey w 
is any thing I haye here faid, in the leaſt weak- Pharach, tho' it were with an Untruth, EH om cl 
en d by what Pliny faith, Ep. 9. l. 3. Where he But Doeg on the contrary, ſhow'd himſelf ready and g 
tells his Friend of a very ill Cauſe he had been and willing to put the King's Command in Execu- Nrertain 
* engaged againſt, that he had prov'd before the tion upon the Prieſts, tho we do not find that an hey p 
Senate, that it was Criminal even to have aſſiſted Threats were added to ir, when he had himſe * 2 
the Evi 
And this Suppoſition contains nothing that is impoſſible. It may happen, for example, (and every one will cafily get et 
conceive it) than an Officer of Juſtice, may —_ know the Innocence of a Perſon falſly accus'd, of either Murther, of to chat 
Robbery, who is infallibly ruin'd, if ever he ſhould once be taken. In the late Perſecutions in France, could not they Rich, 
— — ſee, that were ſent againſt thoſe poor Creatures whoſe only viſible Crime was Serving God yccording to the vin th 
ictates of their Conſcience, the Tyrannical Injuſtice, and barbarous Cruelty of the Orders they recciv'd, and ought dlss E 
they not to have ſeen it? If in thoſe Caſes, they can reconcile their Intereſt with their Conſcience, by nr ſearch * 
after thoſe unfortunate Creatures, whom they will not find, and at the ſame time, contriving under hand, the Means vy tha 
for 'em to make their Eſcape ; Well and Good. Bur I cannot perſuade my ſelf, that Men can pundtually execute ous, 
Orders, without making tbemſelves Accomplices of the Iniquity of him that gives em. The ſame muſt be ſaid of Execv- tells us 
tioners. Upon which conſult Grotius Lib. ii. cap. xxvi. Se#. 4. Num. 9. as alſo Mr. Sidney's diſcourſe upon Governmem, Accuſa 
Chap. III. Sett. xx. and the Apology of Socrates by Xenophon. In which there are ſeveral fine Paſſages which ſhew that Sp} 
we ought never to obey our Superiors to the Prejudice of our Duty; but very far from it, and unleſs we are in an entire lo- at t 
capacity to reſiſt em, we ought to exert ourſelves to the ntmoſt of our Power, ind endeayour to hinder thoſe that would o hich 
the Innocent, from 2 them any Miſchief. Saul Guard's refuſed to put to the Sword a great Number of Pri 0 clea 
whom that Prince ſacrificed to his Anger againſt David, 1 Sam. xx11. 19. c. but as Mr. Le Clerc has obſerv'd, they 
would have been ſtill more commendable, if they had interceded with the King in behalf of thoſe innocent Perſons, bf ** 


repreſenting to him in the beſt manner they could, that he had commanded a Thing that was forbidden b 
both Divine and Human; and if, after all their Prayers and Repreſentations had had 


the Laws, (a) V 


rov'd ineffeftual, they had ſeix d vp" 


comman 


the King as a Mad-Man, and ſecur'd him till the Priefts had made their eſcape. bince the firſt Edition of this Note, ont their ov 


Mr. Adam Rechenberg, a Profeſſor at Leipfick, has publiſh'd a Diſſertation, Entituled, de Miniſterio, quid crimen eff, 


at the C 


quiſetio politica. In which the ſame Opinion that is here advanced, is maintain'd, and confirm'd by ſeveral Examples and the Ade 
Authorities. There is alſo a Diſſertation. de injuſto Pontii Pilati judicio, written by Mr. Thomaſins, againſt a Cir (bY 4 
nam'd Stellerus, who was willing to juſtifie Pilate, in a Treatiſe call'd Pilatus defenſus, 7 this Principle, among! never ſ. 


reſt, that the Governour of Fudea, in condemning JESUS CHRIST to Death, ha 


only a&ed as a bare Exec War 


of the Sentence of the Fecus. This Diſſertation of Hellerus was Printed in 1674. but it was ſoon ſuppreſs d by public (c) 3 


Authority. M. Barbeyrac's 4th Note upon this Section, pag. 360, 361. Tom. 11. 
(a) We have a remarkable Inſtance of this Nature in Olearius's Travels into Perf. 1, 5. c. 32. | 1 
(% Vide Tacit. Ann. L. 13. c. 43. Where snilius pleads that he had done nothing out of any Deſign of his own, butt) 


Judges 


Lachar 
ſtroy'd 


all was entirely out of Obedience to his Prince. Afterwards he pretended the Commands of Melſalina, and way's - of Fact 
Defence. For why was there no body elſe made choice of that would ſell his Voice to oblige that cruel and impuder the Pec 


Woman? But it is neceſſary the Inſtruments of Oppreſſion and Tyranny ſhould be puniſh'd : For when they have te Nous 1 
ceiv d the Rewards of their Wickedneſs, they ſhift the Crime over upon ſome body elſe: And therefore ul. Cen 44 
very cell deſerd d Commendation, cho was commanded to accuſe M. Silanus, and was kill 'd for refuſing. Tacit. Agri RY 
and Seneca gives him a very great Encomium. De Be nef. I. 2. 21. () Plato Epiff. 7. before 
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Wore, falſly accuſed chem, inlinuating chat they 
ad entted into a Secret Conſpiracy with David, 
againtt che Ning: For it is evident from 52 Pal. 
bat he had brought ſome falſe Accuſations againſt 
nem. But notwithſtanding, ic muſt be conſeſs'd, 
That there ace ſome Actions, the bare execution 
W; which, a Man would rather die than under- 
Wk: Such as to Murther Parents, or Children; 
Jo commit Inceſt with a Mother, or a Daughter, 
r co lic with a Beaſt. A ſmall Stock of Courage 
ould make a Man prefer Death, to the guilt of 
$ being an Inſtrument 10 ſuch Actions. And 1 can- 
Wor but think it was a noble Spirit of Conſtancy 
nd Bravery in thoſe Romans, Who when ling- 
led out by Hannibal, to fight with one another, 
Brochers with Brothers, Fathers with their 
Children, and Kinſmen with their near Rela- 
tions, choſe rather to die under Torture, than 
be {tain'd with Blood which Nature had fo near- 
ly ally'd.” (a) Neither can Ithink it at all Jaw- 
Wl, that to ſave my own Life, I may aſſiſt to take 
Pay another Man's; for that would be to make 
inother's Life the Price of my own: And there 
are many things which we cannot do for Price, 
hich upon other Conſiderations we may (6b). 
= VII. But in general, that a Man 
dw ry may not at the Command of a Su- 
mand of perior undertake an Action, as his 
Superior. own, Which is repugnant to the 
Dicates of a good Conſcience, is 
hat no Man that hath any Senſe of Religion can 
leny. The Judges therefore Foſephus ſpeaks of 
c). (To confider ſome Examples under this Head) 
efus'd ro condemn the Innocent Zacharias, tho 
hey were ſenſible what danger threaten'd them 
rom the Fury of the Zealots. And on the other 
and the Judges mention'd, 1 Kings, ch. 21. were 
ertainly guilty of a very great Sin; becauſe 
hey pals'd Sentence not by Order from the King, 
bur as the pure Reſult of Fudiciary Proceſs upon 
the Evidence of the Crime ; nor can the Witneſſes 
de excuſed from an equal ſhare of guilt. Nor 
were the Detectors Perſons whoſe Bulineſs it was 
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i to charge falſe Accuſations upon the Great and 
en ich, chat ill Princes might have a Pretence to 
the ruin chem in Circumſtances leſs criminal. Mar- 
pt ellas Eprius was once a Perſon very well known 
ns by that Character, but more particularly infa- 
ach ous, for the Impeachment of Thraſeas : tho' Tacitus 
cv- Weis us he pleaded in his Excuſe for that, that his 
ccuſation charged no more upon Thraſeas, than 
is hat the Judgment of the whole Senate confirm'd; 
res hich was only to ſpread the Crime wider, not 
ew o clear himſelf. 'Tis true indeed, as the Hiſto- 
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rian ſays, That Nero endeaucur d only. to diſguiſe his 
own natural Cruelty, under the For mality of ſet Accu- 
ſations (d). But (till it was the Avarice and Am- 
bition of ſuch Auxiliary Villains which provoked 
and encouraged him. Others engaged in the ſame 
Practices, excuſed themſelves by ſaying, that in 
thoſe Times they were under a neceflity to do what. 
they did to ſecure their own Honour and themſelves: A 
kind of Defence which means no more than that 
they choſe rather to expoſe others to Danger, than ha- 
zard themſelves, Neither did Curtius MHontanus (e), 4s 
the ſame Hiltorian ſays, allow it to be a rolerable 
Excuſe, becauſe he thought the Perſons that uſed 
ic not to be Criminal in the Occaſion of it; but 
in a Rhetorical way he choſe to pals by ſome things, 
that he might preſs others with more Vehemence. 
And the Senate acted with great Juſtice, when 
© after Nero's Death, they decreed his Inſtruments 
© the Informers ſhould be puniſh'd as a Race of 
© Miſcreants who lived upon private Ruin (7). 
The Emperor Tita with the ſame Juſtice com- 
manded all ſuch Perſons to be publickly whipt 
and beat in the Firum, then dragg'd through the 
Amphitheatre, made Slaves and Sold ; and ſome 
of them to be tranſported to uninhabited Iſlands ;. 
and after him Trajan ſent away Numbers of them 
in a few ſhatter'd Veſlels, that they might be left 
to the Mercy of the Sea, and. be ſhipwrack'd 
where-ever the Waves threw them (g). Neither 
could the ſecret Command of Tiberius excuſe Pi, 
from the Guilt of Germanicuss Death, if he was 
really the Cauſe. of it: And if he had confeſsd 
ſuch a Command in the Senate, tho' that muſt 
have been enough to have put even Tiberius to the 
bluſh, and depriv'd him of all his Shifts, to excuſe 
himſelf from commanding ſo barbarous an Acti- 
on; yet the Senate had ſtill Power very juſtly to 
condemn him as the Criminal, becauſe he did noc 
pretend any Publick Authority for it, but volun- 
tarily undertook an Action which Tiberius had not 
the leaſt Pretence of Juſtice to command, only 
that he might engage the Emperor to him, b 
ſuch an Act of Villany (59). Neither do I thin 
that Joab was abſolutely free from the Guile of 
Uriab's Murther, 2 Sam. c. 11. 14, 15, 16. tho' 
Chap. 12. 9. David only is mention'd as the Prin- 
cipal init. And it was very brave in Papinian to 
refuſe to defend the Murther of Geta, with that 
noble Saying, That it was eaſier to commit Parricide, 
than to excuſe it, Others tell the Story, that he 
refuſed to ſpeak an Oration for the Emperor, in 
which he would have had him inveigh againſt his 
Brother ; and that he excuſed himſelf by ſaying, 
That to accuſe a murther d innocent Perſon would be a 


the Advice of their Parents. 


never ſo bad, which the Husband commands 


Judges mentioned by Fo 


Lacharias the Son of Baru 


1 his ſtro 'd upon any Terms. 
adert 

7 the People, to try and deſtro 
inns tions intentions againſt him, 


(4) Tacit. Hiſt. 4. c. 8. 
lr) Suetonins, Titus c. 8. Plin. Pan. 34. 35- 
2 


(hb) Tacit. An. I. 3. c. 16. 
* B 


—— —— — 


(a) Vid. Diod. Siculum J. 25. in excerpt. Piereſcianis. Vid. Laonic Chalcondyl. I. 1. where Amurath Emperor of the Turks 
commanded that the Parents of all thoſe who had been in the Inſurrcftion with Sawzes, ſhould kif . 
their own Hands, There were two Fathers that would not obey fo cruel a Command, and were therefore cut to picces 
at the ſame time with their Sons. For Amurath uſed to ſay, That the Sons would not have join'd with Saxzes, without 


I their Sons with 


(b) Ar. Rogerius, in his Account of the Bramins, ſaith, That the Bramins believe that the Wife may do any thing, tho” 


| her, without Sin; for the Sin, they fa t be imputed to her, but i 
to be charg'd upon the Husband, whom ſhe is oblig'd to obey. 7 „ Bono: oigarbotue; Benerher 


(c) Jeſephus de Bello Judaic. I. 4. c. 19. The Author here takes an occaſion of praiſi 


he Intrepidity of the Sevent 


ng t 
ſephus, who choſe rather to expoſe their own Lives, than unjuſt] give Sentence of Death again 
c, one of the moſt conſiderable Jes at that Time, whom the Zealots would fain have de- 
b f ; But this Example does not well ſuit with this place; for thoſe Zealots were nothing but a ſet 
ot Fattious and wicked Perſons, that had no Authority over the Seventy Judges, whom they had choſen out from amo 


y Zacharias with ſome colour of Juſtice, ſuppoſing that they would have ſeconded their fu- 
(e) Tacit. Hiſt. 4. c. 42. 


(f) Tacit. Hiſt. I. 4. c. 42. 


ſecina 
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ſecond Parricide. But Spartianus in his Life of Cara- 
calla, (1) denies this Account, becauſe he ſays, 
Papinian could not, as being Prefect, make any 
ſuch Oration (tho' ir doch not appear why it 
might not have been extraordinarily commanded 
him) and only adds, that it was certain he was 
put to Death, for being a Favourer of Getz, 
However this be, that Man is certainly in the 
right, who refuſes to proſtitute Wit and Parts to 
defend Wickedneſs, tho' the Defence be publiſh'd 
afterwards in another's Name. For the Invention 
of Specious Arguments ſet off with the Art and 
Dexterity of an Eloquent Speaker, can never be 
ſuppoſed to be barely the Execution of another 
Man's Action. In this particular Caſe, the 
Thing would have appear'd otherwiſe indeed, if 
Chracalla had only commanded ſome Perſon to 
have recited ſuch an Oration in the Senate; as a 
Piece of his own, or ſome other Man's Com- 
poſure, under a Capital Penalty, if he refus d it 
(a). But {till it muſt be remember d, that where 
the Actions of Princes do not plainly appear to be 
Unjuſt, Subjects ought ro be very Cautious, and 
eſpecially Publick Miniſters, how they give them 
an ill Character; becauſe it is their Duty, always 
to preſume for the Juſtice of their Maſter (5). 
| VIII. Upon the ſame grounds 
Whether a Sub- we may determine, whether a Sub- 
& maylawju'- ject may lawfully bear Arms in an 
4. Unjnſ War Unjuſt War, at the Command of his 
at the Command Prince. Grotius, L. 2. Cap. 16. S. 3, 
of his Prince? 4, is of Opinion, that when it ma- 
nifeſtly appears that the War is Un- 
juſt, it is not lawful for a Subject to maintain fo 
bad a Cauſe : and that when the Caſe is doubrful, 
he ought to take the ſafeſt ſide, which 1s to ſit 
Kill, and not engage himſelf at all in the War. 
But I think, a Man ought to be very cautious, 
how he reſolves in ſuch a manner, about Things 
of ſuch Conſequence as theſe. When according 
to this Opinion, the Power of the Civil Sovereign, 
and the Obedience of the Subject, in a Caſe of 
ſo great Importance, are made to depend upon 
every particular Man's Judgment; and when, 
eſpecially, it would be eaſy for a Man to pretend 
ſcruple of Conſcience, only to diſguiſe his Fears 
and Cowardile (2). *Tis true, where a Man is 


Book VIII 
— 
admitted to the Counfel, and Debates, and hy 
Rigbt to give his Voice in them, if he is not oblipe 
Dy the Determination of the Maforit wich 
his own Conſent, He cannot with Juſtice 10 
much as undertake any thing he doubr; of ab 
and much leſs any thing manifeſtly Un;,p. Wii 
will hold true too, if it be left to his Choi 
whether he will cake Arms or not: But if þ 
ſhould be commanded ſimply to Obey, in th 
Caſe it muſt be conſider d that all Nations * 
by any Senſe of Juſtice or Honour, before the 
engage in 1 War, always ſuppoſe, that the Ca 
of it is Juit ; and where They do not, it is to 
purpoſe to tak of Conſcience. Bur the Point 
diſpute, turns chiefly upon this, Whether ing 
gard of certain particular Circumſtances, it " 
convenient for the Government to begin a Wy 
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notwithſtanding the truth of ſuch a Prerence. þ 
this Caſe, the Perſon particularly intruſted wig 
the Government of the Common-wealth, en 
tirely acquainted with its Strength, muſt be 
ſumed to ſee better what will be for the Adem 
tage of the Publick, than any private Man cn 
And if a Man, admitting the Fuſtice of i 
Cauſe, ſhould yet doubt whether it might not |! 
better to neglect, or forgive, the Injury done the 
Common-wealth, than revenge it with a Wu; 
it muſt be told him, that this is by no meas; ien 
ſufficient Reafon, for a Subject to refuſe to obey expoſ 
his Sovereign, and provoke him to uſe Seiemi wn the 
upon him; that he ſuppoſeth his Sovereign hah ** 
not obſerved a certain Vertue, which hath onl — , 
the Free of an Iiwperfedt Obligation. And ther I boule 
the ſafeſt Method a Subject can take, is ſimplyt ress 
obey (3), and leave his Sovereign to anſwer for f * 
the Juſtice of the War before Gor (e). But wo 
it muſt be obſerv'd, that what 'hath been fl 2 47 


affects only Subjects who take Arms at the Com- — 
mand of their Sovereign. For They that volur WW; a 


tarily put themſelves into the Service of a Frei , », 
Prince, ought by all means to be ſure of the Je hos of 
ſtice of the Chae they engage in. And therefore theſe K 
the ſenſible part of the World will always juſth hee 

condemn Thoſe that ſet their Lives out to hire ſuch = 
without any manner of Conſideration of the c ,...... 
they fight for (d). And f; 


in uſe 


* 


(1) Chap. 8. 


— Atheni, 


(a) There are ſeveral Paſſages in Plato's Deſence of Socrates, which might be « this' evay ; And to this we ma) if * The 


the Account Dio Caſſius gives of Salluſt. I. 43. who he ſays was made Prefect o 


Numidia by Ceſar, upon Pretence 0 0 Law 


WP the Adminiſtration of that Province, but in reality only that he might ſqueeze all that he could from it. dl tent] 


after 


ſo was look'd upon to be more particularly infamous, becauſe having wrote an Hiſtory, where he very 2 
very ſeverely reflects upon ſuch as made their Fortunes b 
made his Actions agreeable to his Writings, and therefore t 


Top ye Rapine in their Governments, he him 


e was come home, he was accus'd of Extortion and Corruption, and of ſeveral Oppreſſions in the Province, 


* 
ently, 1 come 
aebi if hi 
o* he was acquitted by Ceſar, yet he ſufficiently publik Facig 


his Crimes, by the lively Character he had drawn of them, in his own Writings. " him 


(b} .See the Soleciſm in Politicks, Aligrius Chancellor of France was goilty of. Gramond. Hiſt. of France, I. 16. 
(20 See our Author's Diſſertation De Obligatione erga Patriam. ſ. 19. 
(z) Vid. What has been ſaid concerning Soldiers in Note 4. Sect. 6. Yet Mr. Baddeus however pretends, that upon 2 bit 
Doubting of the Juſtneſs of the Cauſe, the Subjects are not bound to obey their Prince when he commands em role 
in the Wars; yet after all, he does not deſtroy the Reaſons that our Author makes uſe of to eſtabliſh the contrary Op 


(e) Hector in Homer faith very well, Iliad. 12 v. 243. 
Els ciavdg de 


re dato conduct a cohors, & Bellica Miles, 
Dona ſequens, pretioq; ſuum mutare favorem 
Suet us accepto pariter cum mune re bello, 


Hune babniſſe, dator pretii quem juſſerit, boſtem. 


. . IL * > & Tele. 20 6 
In Tacitus Hiſt. L. 3. c. 25. it is call'd a publick Crime, when a Son had kill'd his Father in the Fight. Vid. L. 9 
I. 2. ſ. 1. D. de noxal. act. L. 9. t. 2.1. 37. D. Ad L. Aquiliam. 


" him, 

that ey 

under 

things 
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(4) Gunther. Ligurinum, I. 7. 9 2 

Lured to the Field o Pay, and * ot Spoil, L (c) V 

In ſervile Arms the Mercenaries toil ; a _ his 
Inconftant, Falſe, and Faithleſs to their Truſt ; [© 3. in 

The Cauſe that is moſt Gainful ſeems moſt uſt : ' E 

He that firſt Hires, Commands them to the Watz, F — 


And thoſe he calls his Enemies rc theirs: GC H A! 
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J. H O' the End Men propoſed to 
Ii Sove- themſelves, by entring into 
S rcign may Civil Societies, was, to provide, not 
1 70 = only for the Security of their Eſtates, 
| Long „ but more eſpecially of their Lives; 
Vudjes a 
nne. et it was found neceſlary to the Pre- 
; ervation of Civil Government, that 
the Sovereign ſhould have ſome Power over the 
lies of his Subjects; and that for theſe two 
adi. Firſt, To guard the Common- wealth from 
Evils and Dangers; and Secondly, To ſuppreſs 
Diſobedience to the Laws. By the Firſt, The 
Sovereign hath Power to hazard the Lives of his 
Subjects in Defence of the Common-wealth, and 
to allert the Rights that belong to it; ſince in War 
Men always propoſe to take away one another's 
Lives, And ſince the Art of War it ſelf is not to 
be learn'd without Experience, it was Plato's Opi- 
nion (1), that the Lives of the Subjects might 
expoſed to ſome Danger for the Attainment only 
of the Military Accompliſhments, (tho I confeſs I 
am not of his mind) and accordingly he propoſes 
that the Weapons uſed in all Military Exerciſes, 
ſhould differ little from the real and dangerous 
ones, ſuch as might ſtrike ſome Apprehenſions of 
Fear into the Perſons that uſed them ; and he 


= as SS TT 7 ©T)UlFTAA = .,c 
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ov WW: f:crwards adds a Law,That if any Man happened to be 
1 ld in thoſe Exerciſes, that the Perſon who kill d bin 
ad ſhould be acquitted by the Law, and be look d upon as in- 
cent. For, ſaith he, the Legiſlator ought to conſider, 
a that tho" perhaps he may loſe ſome few of his Subjects by 
7 


this Method, yet that the reſt will ſuffer nothing by it ; 
5 but that if there were no Apprehenſions of Danger in 
dre / Exerciſes, there vill be no way to diſtinguiſh be- 
1 Brave, and ths Coward ; and the want o 
ny VP Diſt inttion would certainly be of worſe Conſe- 
quence to the Common-wealth, than the other Evil. 
And ſuch Military Exerciſes we are told are now 
in ule in Fapan (a). Demoſthenes mentions an 
Athenian Law, (b), by which if a Man kill d another 
accidentally in any Exerciſe, he was not to be baniſhed : 


Ae The reafon of which was, ſaith he, becauſe 
: of VB Law doth not conſider the Event, but the In- 
( cention of the Perſon, which was only to over- 
* come his Adverſary, not to kill him: But 


ik his Adverſary was too weak to bear the 
Fatigue a Victor muſt expect, the Law thinks 
him the Cauſe of the Misfortune which befalls 
him. And indeed there is very good Reaſon 
that even the Exerciſe in Military Duties, ſhould be 
under a ſevere Diſcipline, ſince in War the Fate of 
things may frequently turn upon a very ſmall 
Neglect. And therefore tho' Civil Courts are 


1 


CAHA p. II. 


| of the Power of the Sovereign, over the Lives of the Subjeft, in Defence of the 
| Common-wealth. 


ſometimes eaſily induced to make Allowance for 
thoſe Paſſions, that have generally a violent In- 
fluence upon us, yet a Court Martial hardly will 
ever afford them any Favour. And hence Military 
Fudicature makes it Capital to deſert the Poſta Man 
is commanded to, tho' perhaps to avoid preſent 
Death (e). (Though ſome have thought the 
Shame of ſome ignominious Puniſhment might 
be a better Expedient to prevent Cowardiſe.) 


And thereſore to reſuſe to Liſt into the Military 


Service, hath in ſome Nations been ſevetely pu- 
niſhed (4). There was a Law at Sparta, which 
made is Death for any Man to refuſe to hazard himſelf 
for bis Country; ſo that as the Orator ſpeaks upon 
it, The Occaſion of their Fear was made their 
© Puniſhment ; and thgce _ two ſuch Extre- 
© mities in View, there would be hardly any Man 
© who would not ſooner venture the loſs of Life 
© among Enemies, than ſuffer it to be taken 
© away by the Laws in his own Country (e). 
Tis true there are few Nations in which there are 
not Numbers of Subjects by their Years and 
Strength of Body fic to bear Arms, who have 
nevertheleſs Immwnities from that Service granted 
them, either out of Reſpe& to their way of Life, 
or upon ſome particular Indulgence of the State; 
but it muſt be underſtood that all ſuch Privileges 
are to continue no longer in force, than while 
there are other Subjects enough, or elſe Allies, or 
hired Forces in readineſs to defend the Common- 
wealth: In Caſes of the laſt Extremity, They 
muſt be ſuperſeded ; and they that enjoy them 
muſt Arm, as well as others, in the common De- 
fence. For certainly it is more reaſonable that 


F ſuch Privileges ſhould be laid aſide for a time, 


than that by an unſeaſonable Superſticion for 
them, the whole Common-wealth ſhould be 
ruin d. And therefore at Rome, all Exceptions 
from Military Service, allowed to the Old, and the 
Prieſts, always ceaſed upon Expectation of a Gal- 
lick Invaſion (F). It ſhould too be obſery'd, as 
was a wiſe and good Inſtitution made by Solon or 
Piſiſtratus, (which is mentioned by Plutarch in the 


Lite of Solon (2),) That ſuch. as were diſabled in the 


Wars ſhould be allowed Penſions out of the Publick Trea- 
ſure, And indeed if the State of the Common. 
wealth will permit, there is all the Reaſon in the 
World that They ſhould have ſome Conſideration 
made them who are upon hard Duty, while others 
lit at eaſe, and ate not only forced to neglect the 
Concerns of their Families, but to undertake 2 


larger ſhare of Service for the Publick than other 
Subjects (g). | 


(1) De Leg. I. S. p. 907. 4 B. Ed. Wech. (a) Vid. Bern. 


—_- 


Varen. Deſer. Japon. c. 19. (6b) Ovat. adv. Ariſtocrat, 


(c) Vid. Liv. 1 f. c. 6. Fuftuariunt moratur, qui ſigna reliquit aut preſidio decedit. He deſerves the Baſtinado that flies 
from his Colours, or Acer the Poſt he was 2 - Mich. p ener Effays, . 3. c. 12. f. 17 7 * 
03. in fin, Ferdinandus Pinto, c. 10. (d) Lycurgus Orat. contra Leocrat. (e) Vid. Leg. Longobardorum, 1 
. (F) Appianus de Bello Civili, I. 2. p. 523. Ed, H. Steph. Vid. L. 10. t. 48. I. ult.C. de quibus muneribus Nem. lic. ſe 
ercuſare. Andræas Maurocenus Hiſt. Venet. I 4. p. 147. (2) Pag 96, C | | 


2) Vid. Diodorum Siculum, I. 1, c. 73. where he gives an Account of the Egyptian Laws relating to the Souldie 
6 43 | Nes u.. | 
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II. And here it may be enquired, 
Whether lawful whether, if a Man detain'd Priſoner 


zo reſuſe bear- by an Enemy, to obtain Nis Free: 


ing Arms upon 
a CompeR dom, promiſeth that he will never 


with an Ene- for the. furl bear Arms againſt ham, 
my ? his own Country can aftetwards 
oblige him, contrary to his Promiſe, 
to draw his Sword againft the ſame Enemy ? Some, 
{ know, ſuppoſe, that ſuch a Compact in it ſelf, is 
void; becauſe it is contrary to the Daty every Sub- 
je& owes the Common- wealth: But, I ſhould not 
ehink it ſo ſufficient an Anſwer, to ſay that every 
thing contrary to Duty is therefore immediately 
Void and Null; as to deny that it is contrary to 
the Duty a Subject owes the Common- wealth, to 
procure himſelf Liberty, by promifing that which 
is already in the Enemies Power. For except 
the Enemy give the Captive his Liberty, he can 
never bear Armsagainſt him. And therefore the 
Common-wealth ſoſeth nothing by fuch a Com- 
pact; for unleſs rhe Captive recover his Freedom, 
he muſt be confidered as loſt already. And there- 
fore when the Common- wealth receives him a+ 
gain from his Captivity,-it is ſuppos'd to receive 
him upon ſuch Terms, as leave' him Power to keep 
his . Promiſe with his Enemy, eſpecially if he 
gain d his Liberty by his own H»wereft only, with- 
out any Publick Aiſtance from the Common- 
wealth, But cannot the Tranſcendental Power of 
the Sovereign reſcind ſuch an Obligation, when 
the common Safety requires it; as ſuppoſe the Com- 
mon wealth be in eminent Danger, except he in 
particular take Arms? In this Cale, I think, that 
ſince it is next to a Contradiction for me to be a 
Subject, and yet to be under an Obligation which 
muſt make me unſerviceable to the Comm̃on- 
wealth in the greateſt publick Extremities; ng 
leſs abſurd is it for me to imagine it poſſible, tha 
i ſhould be obliged by a ſimple Compatt, not to re- 
ſilt the unj aſt Violences of a Perſon, that attempts 
the Ruin of my ſelf and all that belongs to me: 
therefore the Force of ſuch a Compact extends to 
the Offenſive only, and not the Defenſive Wars; 
eſpecially if the hazard of the Common- Safety of 
the Whole State be like to endanger mine too. For 
to what purpoſe did my Enemy grant me my Li. 
berty, if he intended to tie me up ſo that I c6uld 
have:no power left me to make any oppoſition 


againſt him, if he ſhould ever after, deſign any 


thing againſt my Life and Fortunes. And there- 
fore ſuch a Compact ãs no Objection againſt my ta- 
king Arms at my Sovereign s Command in Defence 
of the Common- wealth. It is a Queſtion lomè- 
thing like this, Whether a Captive that hath his 
Freedom given him by his Enemy upon a certain 
Condition, upon Non- performance of it, (a) be 
obliged to return to his Cæptivity? And it is af- 
firmed of Private Perſons : But Buſſtere's Hiſt. Franc. 
1. 16. tpeaking of Ring Francis, doubts whethet 
it may be ſo of Sovereign Princes.” I ſhall not de- 


Bock Vin 


termine the Controverſy: But I think it 


be the ſafeſt and wileſt way, not Wool 
Gaphve Prince have his Liberty, bilo 


Conditions of it are actually performed. 
III. Prom what hack been fuld be - 


follows, That tho' the Neceflities No Man t, 


of the Common-wealth, do not at 7% linj; 
preſent require Military Service = lea 
from the Subject, yet that it is a 
Crime which ought to be ſederehy puniſhed 
a Man to make himfelf or others untic for i 
Service; For 1b other parts ＋ my Body, as — 
ſaith, (H), are my on, yer my hands belong t f, 
Publick. Inſtances of this ſort of Cowarice . 
frequent to be found even among that Az 
People, the Romans themſelves. Suetonius tell; g 
the reaſon why Tiberius reform d the Houſes f Cy, 
rect ion in Italy, was, becauſe the Keepers of them _ 
ſuſpected, not only to have often taten up Traveller, ln 
to have conceal'd Perſons that fled to ſuch Holes fo fa 
of being impreft Souldiers \(c). And this might pe. 
haps be the reaſon why the Emperour Hadrimi 
terwards fuppreſs'd all thoſe Houſes (d). C. Ver. 
nus was known to have cut off the Fingers of ti 
left Hand, that he might be excnfed from (erving 
in the Tralick War: and his Goods were confiſc. 
ted for it by the Senate, and himſelf condemnel 
to perpetual Impriſonment. And Augufus expo 
ſed a Roman Knight, with all his Eftare to Sale 
for cutting off his two young Sons Thumbs, tha 
they might not be forced into the Wars (e). Anl 
thetefore Ammiams Marcellinus, fpeaking of the 
Diſpoſitions and Manners of the 'Gauls, faith 
That nine of them ever cut off thei Thumbs, to male 
themſebves. uncapable of Military Duties, as the Italian 
had done. And accordingly-there * were ſeveral 
Laws made among the Reman, to relirain ſuch 
practices. Trajan made a Law, That the Poſen 
Who diſabled bis Son, when any T.evy was made fer 
War, ſo that he cbulil not be fit for ' Military Service, 
ſhould be baniſhed. (F). And there is anutber of Con- 
ftantine's, extant to this purpoſe. * That the Sons f 
Veteran Soulditrs fit for the Service of the War (Jome 
which 3 to liſt themſelves gut of Shit and 
Lazineſs, and others have been ſo cowardly as to main 
themſelves, only to aubid the neceſſity of that Duty) f 
they are thought uncapable to ſerve in the Arm), ſbat 
be forced 0 '*trenil the moſt” fer vil Offices about id 
arr (g). He that thinks to excuſe himſelf from bet 
ring Arms, by turting off bis own Fingers, ſhall not 9: 
50 what he AH gned to avoid Hy it, but ſhall win 
thay Mark bf lfm ö forced” ro undergo the Divige) 
of the Service, ſince be refuſed tht Howour of it. Aut 
further, Thoſe Provincial Subſe&s that by ſuch Prad 
ces are forced to take their Levids weaker, ſhall be 1 
lowed ſo much Fuvbur as to bring two Maim d Perjn 
for ime whole.” But the ſevereſt Law is that in . 
nb; ſupra, I. F. de Re Mil. If there, be amy Perſon 105 
to aud being Bu priſt for the Nur, bath, «s be think 
ſecured his Rolly from danger, by cutting off bis Finges 


. — ee 


1 la 


— — 


— — 3 „% „ - 


(a) Vid. Grotius Lib, 411, cap. xxi, Sec. 6. and Mr. Buddeus in his SN Hiſtor. Sc, 6. 
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among his Salt 


& Furis Nature. But when the Effect of the Condition fails, without any Fault of the Perſon ; as if, \for Example, ! 


5 * 


Prifoner of War, that is to be exchang'd for one that has been releas'd, {Hoyld. happen to die, before the Exchan e n 
made. In that Caſe {ſays Grotius) he that is at Liberty, ought not to return to Priſon, but only pay the Price 0 


* 


he cannot efte&, that is, give for his Ranſom as much as would have been given for the Perſon's that is dead. 1045 
(% Seneca, 1. 1. Controv. 7. (c) Suetonius, Tiber. c. 8. (4) Fpartianus, F 18. Vide Not. Sal maſ. in loc. Valer. 


6.c.3. (e) Snetonins, Auguſt, c. 24. Am, Marcellinus, I. 15. ſub fin. () 
V. [ | de Tironibus, I. 4. 10. 1 


(3) V. Theed. de fil. militar, apparitor. & veteran. J. 1. 


49. t. 16. I. 4, . 12. P. de. Re Militari. 


mn — 
he ſhall be 

40th not 
it 15 pro 
fited on 


* 

the gre 
chis was not 
bite as appears from J. 16. 
E where there is this Law of the Emperors, Arcadius 
and Honbriur: Againſt the Irruptions of abe Enemy we 
ummand, that not on'y the Perſons, but their Abilities 
and tho we believe, that Freemen 
4 with a more generous Concern-for, | 
| 1 this Edit, Wt tom- 


all be regarded ; 
ba T4 be Ambority o 

antry; yet by rhe 
. l Slove alſo to lift themſelves with: all ſpeed 
War, and if they are found fit for the Service, 
ſball be rewarded' with their Liberty, &cc. For 
in the -Eleventh Book under the fame 
which is Aſo extant in the Twelfth Book of 
des of Juſtinian, Tit. a9. J. 2. ſpeaks of 
Slaves that were alieni juris, belong d vo other Men, 
that the Perſon thut offered to ſend them to the Wars, 
d to pay a Libra of Gold into the Treaſury. 
tb Law in the Theodeſiam Code under 
doth not ſimply forbid the levying of 
Slaves forSouldiers,but only commands that woSlavss 
taken into the choice Companies. And + Vege- 
by the Favour or Connevance 
the new liſted Men all paſs'd the Mufter, 
were not fit for their Maſter s Service, 
wert taken to ſerve the Publick, But ſome will have 
it. that the Italians and French derive their word 
PUulrrones from this cutting off the Thumbs: But 1 
am inclin'd to think Menage is more in the right 
(a), in deriving it from che 1ralian word Polere, 
which ſignifies one-that always lyes at home up- 
on his Couch. 


for the 


they 


chat Law 
Title, 
the 'Co 


ſhould be force 
But the Eig 
the ſame Title, 


14 be 
pe complains that either 


of the Officers, 


and that ſuch as 


on of 
dier what. 


in all probability 
the general, all Burdens ou 
tionably on the Subjects, 
one another in the bearing them; or where that 
cannot be, or there is no neceflity of it, that the 
may relieve one another by Turns, or elſe exc 
themſelves by an Equivalent another way, or 
his ſhare by Lot, yet the 
Nature of War will not permit, that choſe dange- 
Tous Poſts ſhould: always be appointed by Lox. 
And therefore it muſt be left to the Cmmander to 
chooſe the Perſons he chinks fitteſt, or i there be 
any Namber fit, wich of them he pleaſeth. 
Unleſs there be uny chat will Voluntary under- 
take che danger, as Calpurnius Fluccus did U), und 
before him Det ius Mus (e). And no Manof Bravery 
or Spirit will ever complain that he is command- 
ed upon ſuch Duty, but will rather commend his 


Chap. r Oper obe Lines of the Se, Ce 


/ 


condemn'd to be burnt, and the Maſter that 
ſhall incur a ſevere Penalty. But 
bable that this Puniſhment was to be in- 
ly on Slaves, but the Law 
tion'd comprehended the Freemen. 
well known, that the Romans 
dermit their Slaves to 
ateſt Extremity. 


hinder him, 


s- before men- 
For it is very 
would not at firſt 
but in Caſes of 
Tho' it is REY 2 

erv'd in the latter End of the Em- 
8 C. Theodof. Tit. cod. 


bear Arms, 


IV. A Man therefore that is obliged 
to attend the War, is bound to defend 
the Poſt his Commander appoints him 

to, tho' perhaps he foreſees he muſt 

loſe his Life in it. And tho' in 

t to be laid propor- 

o that . they-may aſſift 


elſe appoint eve 


14 

General's Judgment and Conduct in it C4). And 
betides, ſince tis by the Protection of the Com- 
mon- wealth that we enjoy our Lives for à long 
ſpace of time, which; if we had been expoſed to A 
State of Nature, we ſhould ſoon have been de- 
prived of; we muſt not chink it a ſevere piece of 
Duty to part with them in defence of the Com- 
mon- wealth, eſpecially ſince we ate fo many 
other ways indebted to it. Aud therefore it is 
not at all unjuſt, that upon an extraordinary 
Command of the Common wealth, and in its 
greateſt Extremities, we ſhould hazard that Liſe in 
its Defence, which it doth in effect beitow. upon 
us every day; and eſpecially, tince in a State of 
Natut every Man muſt be forced to defend 
himſelf, wich his own ſingle Strength, unlels he 
will chooſe to die, or be enſlaved. hut now in 
Common-wealths it is much barter to hazard our 
ſebves with a Number, not only becauſe che 
nopes of Victory are greater, but becaulc, tho 
a Man be kiltd in the fight, yet by tlio protection 
of the Common wealth his Goods and Tertanes will 
de pretery'd for his Relation; which in a Stare of 
Nature there could be no hopes ot. Bur however, 
it ought co be obtery'd, that the Petign of ſuch 
Cb, is not, or at leaſt ought not to be, to 
take away the Lives of the Souldiets diredly : 1 
lay, ought not to be; for we have an Inſlance in 
David, that Generals are ſometimes guilty of ſuch 
Crimes, 2 Sm. XI. 15. and he is therefore call d 
a Murt herer, Ch. XII. v. 9. And it is not un- 
common to expoſe luch as are leſs beloved where 
they muſt inevitably be cut off by the Enemy (e), 
as Micipſa ſent Fugurtba to  Nuwantis, that either 


his own Valour or the.Enemies might be fatal to 


Him. But the Deſign of ſuch ſevete Commands, 
ought to be either to avert ſome great Evil, or 10 
-procure ſome great Good to the Common- wealth, 
and chen the Souldiers may juſtly be engaged in 
ſuch hard Parts of Duty; tho it may happen, chat 
they may fall in the Enterprize. i For the Condi- 
tions of a decifive Combar are either, kill your Ent- 
my, or die 'with' him: Bor this is better than to 
fall alone. And therefote I think thoſe Corn - 
manlers at Sea may juſtly be quired from the 
Gtiile of Self ldurt her, that upon the exprets 
Order of their .Swpori:rs, or at leaſt upon a Pre- 
ſumpron of it, from the State of che Engagement, 
blow'themlelves up wich their Sh, rather than be 
made à Prize to the Enemies. For lat us ſuppoſe 
the Number. of Ships equal on boch ſides; when 
one Of aurs is taken, tlie Enemy hathan Advan- 
rage of zo Ships more than We : af ct only be 
doſt, chen they have but one more; bur if both 
ink together, the Strength on boch tides will (541 
be equal. And ds ſcarce poflible: if; our Ship be 
blown up, butt mutt ine une or more of the 
Enennes with / ir. For the greateſt Danger of 
being taken, 4s un the Ships are Grappling, 
nde by fide; and grme rally the Euemy mutt luſſer 


more than we by ſuch an 4%; For tis evident, 


(7) Vegetius de Re Militari, 1. 1. c. 7. (a) Io 
ca de Provid. c, 4. Why are the Braveſt Men in . 
Choice of the Troops ar the General ſends out to ſurprizc the Enemy 29 Night, to obſorve their Motions, or to 
and yet none of them that are lent, complai 
©. Curtium, I. 7. c. 2. Poly 
l. 12. c. 3. n 8, Zonar. T. 2. in Ma urit. Calluſt. B. Fugurth. . 


* force a Party to diſlodge them ; 
with them, &c. (e) Vide 


ms 
— 


—_ 


* —— 


gin. Ling. Franc. (6b) For. I. 2. c. 2. ( Liv. J. 7. c. 34. (d) Sene- 
e Army commanded upon the moſt di 


cult Enterprizcs ? It is the 


n that their Commander deals hardly 


b.I. 1. c 9. Diod. Siculum, |. 14. c. $3, Et J. 19. c. 48, Juſtinuni, 
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Book VIII 


14 Of the Power of the Sovereign, 


they muſt have much the Advantage of us, when 
they force us to fly to ſo deſperate an Expedient. 
But to low wp only to avoid being ſunk, is I think 
a very ill Choice; becauſe a Man may have ſome 
Hopes of eſcaping by ſwimming (a). It was an 
old Law among the Chineſe, That the General ſhould 
forfeit his head, that had the Misfortune to ſucceed ill in 
the Figbt, tho' not through his own Fault, by which 
they deſign'd to oblige their Commanders, when- 
ever they engaged an Enemy, to think of nothing 
but Victory, or Death (1). 
Whether the V. But what if the Life of a Sabject 
Common be demanded without the Hazard ofa 
wealth may Fight ; for Inſtance, to appeaſe a pow- 
give uþ an ertul Neighbour, and in conſequence 
Sabject, to divert ſome imminent Evil, or per- 
haps prevent the Ruine of the Com- 
mon wealth? In ſuch a Caſe, it muſt be conſider d, 
what Reaſons ſuch a Neighbour may have to de- 
mand the Subject to be yielded up to him. If it 
be for any Crime he hath been guilty of, tho per- 
haps there may be ſome eaſy way, or other, for 
him to eſcape, yet he ought to be particularly 


cautious how he expoſes the Common- wealth to 


Danger upon this Account. And therefore though 
we may ſuppoſe, that a Man under ſuch Cir- 
cumſtances is not obliged to deliver himſelf up to 
his Enemy ; yet he is bound to diſpoſe of himſelf 
ſo as to bring no Inconveniencies upon them that 
give him Reception. And I make no doubt but his 
own Country and Common-wealth may for that 


reaſon eject him againſt his Conſent : For perhaps 


it may be thought leſs Cruelty, to do ſo, than to 
ſurrender him up. But it may be ſuppoſed that 
the Lives of certain Subjects may be demanded for 
ſome publick Crime of which thoſe particular Per- 
ſons are wholly Innocent. Sucha kind of Cala- 
mity is related to have beſallen the State of Athens 
for the Death of Androgeos: In Revenge of which 
Minos, after he had ſubdued the Athenians, de- 
manded of them by way of Tribute, Seven young 
Men, and as many young Women, to be devour'd 
by the Minotaur (b). And in a Caſe like this, 
I do not ſee how any Subje& can refuſe to take 


the Chance which falls to his Lot, (which is the 


faireſt way of Deciſion between Equals) unleſs 
there be a Theſeus found who will voluntarily un- 
dertake to conquer the Monſter. But the Dithcul- 
ty will be 2 if we ſuppoſe the Liſe of an in- 
nocent Perſon to be demanded, or ſuppoſe ſome other 
Evil threatned him as great as Death, without any 
pretence of publick Guilt, or private Crime. We 
have an Inſtance of ſuch a Caſe in Libanius, Tit. 
t. Decl. 27. where a Tyrant demands a certain 
beautiful young Man of a Neighbouring City, threat- 
ning War if he was denied. The City chooſeth 
to hazard a War rather than deliver him up. But 
when it was cloſely beſieged by the Tyrant, the 
Father of the young Man kills his Son and throws 
him over the Wall ; and afterwards when the 


— 


Siege was rais d, he is accuſed of Murther (6), | 


ſhall not here either accuſe, or defend ths P 5 
ther: he might poſlibly make a better Defence by if 
himſelf chan Virginius did in Livy, L. z. c. 50, hy e ti 
ever, I think it is paſt diſpute, that the Wrong th 
wealth is not obliged to protect ſuch a Perſon i th 
its own Ruine: For ſo the Common- wealth mk ve 
be deſtroy d, and the innocent Perſon be far fr Wi 
being ſecured by it. Neither can any Man deln 10 
that the whole Common- wealth ſhould perif of 
with him, and upon his Account. The only Re. pr 
fuge ſuch an unhappy Perſon can take, muſt be by 
eicher to provide for himſelf if he can, by High; fo1 
or elſe by attempting ſome bold and danger, lie 
Enter prixe. When all fails, he muſt ſubmit t un. all 
avoidable Misfortune, in which it may be poll. the 
ble at leaſt for him to preſerve his Mind innocey ſha 
(4); ſince it is utterly unlawful for a Man to d. het 
ſtroy himſelf to avoid the moſt injurious U on 
And the Common- wealth, (after it hath defend thi 
ſuch an unfortunate Perſon to the utmoſt of is Hoj 
Power, and endeavour'd as far as poſſible to aſi ten 
his Eſcape ſome way or other; and all proves u 
no purpoſe, and imminent Ruine cannot be vel ti 
otherwiſe avoided) may at the laſt forſake hin; 9 
that is, not hinder his Enemy from taking hin; © tc 
For it is a cheap Peace that can be bought wit Cit 
the loſs but of one Subject. But that the Com. Bur 
mon-wealth ſhould deliver him up to his Eneny, thin 
or force him to ſurrender himſelf, is, I think, ne- bim 
ther lawful or neceſſary. We have an Exampl: afte 
of this Nature in Megacles of Maſſana, Marſtlr ſinc 
Legat. I. 1. c. 33. and of ſomething greater inte Rea 
Story of Sperthias and Bulis, who voluntarily fur Gui 


render'd themſelves up to Xerxes ta ſatisfy him tor Bre- 
the Injury the Lacedemonians did him in killing his that 
Ambaſſadors (e). But however the Common- be I 
wealth ought to ſet a greater Value upon the Lives jects 
of che Subjects, than to ſquander them away pro- ſuch 
fuſely upon the Fear of uncertain Danger, or up- 
on proſpect of unneceſſary Good; neither is any ſuffe 
Subject obliged to ſacrifice himſelf upon ſuch Oc Tho 


caſions. And therefore the two Brothers, the othe 
Philzni, did more for their Country than could man 
have been deſired of them ( D). And Caiapba with 
made a very ill Application of what was other And 
wile a good Saying, Fobn XI. 50. implying that Wl are | 
ic was lawful, to cake away an innocent Perlons Puni 


Life, that the Romans might not be jealous of any mon 


Revolt among the Fews, and ſo take an Occaliou WF Men 
to bring a War upon them; eſpecially ſince 1 niſhi 
would have been eaſy to have prevented ſuch men 
Suſpicions by Meaſures much gentler than that ol 
the Death of an innocent Man. And I do not did n 
ſee how the Action of Darius was excuſable, when 
he threw away ſo many thouſand Lives only to 
gain Zopbirus Credit among the Babylonians (g. (a) 
VI. It is alſo often — that for che Ka. 03 
rification of publick Cempaci, ſome. of the Subject 
be given for Hoftages (2.) And the Civit Foun 


— 


(a) Lucan, I 3. v. 706, 707. 
Non perdere letum 
Maxima cura fuit --— 


(1) See our Author's Abridgm. De Offic. Hom. & Civ. I. 2. c. 1 3. ſ. 2. 


Ovid Met. VIII. 170. Plat. Theſeus, (c) Vid. Bœcler in Grot. L. 1; c. x. 5.6. % m. 95 (4) Vid. L. 3. t. 1: L 1. 


(f) Vid. Salluft. de Bello Jugurth. Pomp. Mela. I. I. c. ). 
e hercafter in C. 8. ſ. 6. and Gro. F 2.0. 20.14. 52; .. 
1 


de Poſtulando. 
(e) Herodot. * Grot. I. 2. c. 25.1. 3. 
(g) Herodot, Thalia, iz fin, (2) 


- Was not to be depriv'd of Death, 


* 


—— M hoſe greateſt ee | 
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0% 14. virg. Zn. VI, 26, Hygin- Bib. 4M 
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Chap. II. Over the Lives of the Subjet, &c. —I- 


may force them to undertake this Duty, when there 
are none that offer themſelves voluntarily. And 
if any over-powerful Enemy demand certain par- 
ticular Subjects for Hoſtages, they cannot, I 
think, upon any pretence refuſe. But where 
there is any Number of Perſons proper to be gi- 
ven for Heſtages, and it is indifferent to the Party 
we make the Agreement with, or our ſelves, 
which of them be given; to take away all Occaſion 
of Complaint, or Suſpicion of Partiality, the 
proper Method will be to determine the Matter 
by Lot. And if che Hoſftapes are to be detaind 
for any long time, it will be reaſonable to re- 
lieve the fit, by ſending new in their places. As 
alſo to take Care, that rhe extraordinary Service 
the Hoſtages undertake, more than other Subjects, 
ſhall be compenſated to them ſome other way. And 
here it may be enquired, Whether the Lives or 
only the Liberties of Hoſt ages are engaged? And, 1 
think, it ſufficiently appears, by giving up the 
Hoſftages, that thus much is actually done and in- 
tended; © We deliver theſe Perſons into your 


| © hands as a part of the Common-wealth we par- 


* ticularly value, and if we break the Articles of 
Compact, we leave it entirely to your Mercy 
© to do with them what you think fit. Thus the 
City of Liege gave Heftages to Charlie: Duke of 
Burgundy, upon Condition, That if they did any 
thing contrary to the Agreement, he might freely give 
himſelf Satisfa&ion upon the Hoſtages ; tho* the Duke 
afterwards diſmiſs'd them (a). And therefore 
fince the Breach of Compacts of this Nature is a juſt 
Reaſon for levying War againſt the Parry which is 
Guilty of it; it is manifeſt, that afrer ſuch 
Breach of Compact, and afrer the War is begun, 
that the Hoſtages themſelves may be look'd upon to 
be Enemies, in the ſame manner, as all the Sub- 
jets of that Common-wealth, comprehending 
ſuch as were no way acceſſory to the Occaſion of 
the War. And tis certain that Hoſtages have often 
ſuffer'd in the ſame manner as profeſyd Enemies. 
Tho' on the other hand there have been many 
others, who have thought it barbarous and inhu- 


| man, to revenge the Injuries others have done, 


with the Deaths of innocent and unhappy Perſons (1). 
And it is certainly falſe to ſay, that tlie * 
are given with Intention that they ſhould ſuffer 
Puniſhment for the Compacts violated by the Com- 
mon- wealth. For I cannot ſee how the End 
Men ought to propoſe to themſelves from pu- 
niſhing, can poſſibly be obtain'd by the Puniſh- 
ment of an innocent Hoſtage, who did not properly 
conſent to the Violation of the Compacts, but only 
did not refule to /uffer Evil in another s fead, which 


jp — _— — ———— 


in it ſelf is no Crime. And the Hoſtages will not- 


withſtanding be a ſufficient Caution, tho' by the 


Law of Natare they cannot properly be puniſhed 
for another's Default: For it is enough that they 
are in ſuch a State as leaves them at any time ex- 
poſed to the Liberties of War, and that their Se- 
curity depends ſolely upon the pleaſure of an 
injured and angry Enemy. But however, the 

ruth is, the Common-wealth directly engageth 
only the corporal Liberty, and not the Lives of its 
Hoſt ages ; becauſe it firmly reſolves, (or at leaſt 
ought to do ſo,) to obſerve its Faith; and there- 
fore morally ſuppoſeth no ſuch Cafe by which ir 


ſhall give the other Power over the Life of the 


Hoſtage, And without diſpute, the Common- 
wealth offers great Injury to the Hoſtages, either 
by unjuſtly breaking Compet/s, and expoſing them 
to the Mercy of the Enemy; or by giving them 
up, only with a Deſign to betray him into Security, 
and ſo make the greater Advantages upon him. 
Bur on the other hand, let us ſuppoſe the Party 
that receives the Hoſtages may take Advantage 
from thence, either ro employ them in ſome 
ſecret Treachery againſt us, or to provoke us with 
open Injuries, threatning Death to them, if we 
reſiſt him: In ſuch a Caſe, it muſt be thought 


reaſonable, chat if the Injuries are fo great, as to 


make it more ſupportable, to hazard the Lives of 
innocent Hoſtages, rather than the Common-wealth 
ſhould ſuffer them, we may very juſtly neglect 
the Conſideration of their Danger, and make all 
the Strength we can to reſiſt the Enemy. And 


the Common-Wealth, in ſuch a Caſe; doth no 


eater Injury to che Hoftage, than it doth when 

War; it appoints particular Subjetts to certain 
Poſts, in a brave Defence of which, They muſt 
either Dye or be made Priſoners. And the Hoſtages 
ought patiently to ſubmit to ſuch fatal, . 
ble Misforcunes, and not be diſſatisfied with their 
Country, ſince it could not be ſuppoſed to foreſee 
fo wnexpeFed à Caſe (). Neither ought we upon 
this Account to ſet the leſs Value upon a Civil 
State, ſince ſuch extraordinary Caſes ſeldom hap- 
pen in it: when in. a State of Nature, it is impoſ- 
ſible but ſuch Inconveniences muſt be very fre- 
quent. And this Reafoning muſt determine the 
Caſe that happen d to the People of Utica; ſome 
of the Subjects of which City, Agatbocles intercept- 
ed and tied them in certain Engines which he 
placed in the Front of the Battle, that ſo their 
Fellow- Subjects might be under a Neceſſity of 


killing them, whenever they attempted to bear 
him back (c). | 


(a) Phil. de Comines, I. 2. 


(1) V, Gree . 3. . 11. . 18. 


(b) V. Ammian Marcellinum, I. 28 c 6 (c) V. Died. Sicul. I. 20. c. 55 Gunther, Lignrinum, 1,10. Gret, I. 3. c. 20. ſ. 


$24 Ec. Bæcler. in Gro?. I. 1. c. I. p. m. 102. 
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16 Of the Power of the Sovereign, 


. 


| CHA P. III. 


07 the Power of the Sovereign, over the Lives and Fortunes of the Subject, in Gi. 


minal Caſes, 


I. HE Civil Sovereign hath 

| FT alſo a Power ane Ts 
and bow transfir'd Bodies, and Liver, as Well as 
rol try \ Firtanes of the Subjects, in crimi- 
Men to the Com- 5 Coſes, Which is uſually call d 
mon-wealth. - in ſhort, The Power , of Life and 
Death, (a Power manifeſtly different from that 
which God hath over his Creatures, P/al.5o, 3. or 
bat of Men over Beaſts.) And the firſt Diſpute 
that riſeth upon this Subject, is, How ſuch a Pe- 
er could by Compact, trom particular Men, be 
rransfer'd to the Common wealth? For ſince Pu- 
niſhment is an Evil inflicted againſt the Conſens of 
the Party puniſhed, and that which a Man inflitts 
upon himſelf, cannot be ſaid to befall him againſt 
his Conſent ;- it will be ſome Difficulty to account, 
how a Man can have a Power to puniſh himſelf, 
and conſequently be in a Capacity to transfer ſuch 
a Power to another. For the Severities of the Mo- 
naſtick Life, and the Pains Men inflict upon them- 
ſelves by Ecclefiaftical Diſcipline, are either no Pa- 
niſbments properly ſpeaking, but are rather ap- 

lied by way of Phy/ick to ſuppreſs the Force of 
Luſt, or elſe are wholly involuntary and impoſed 
by the Pri:fs upon the Pretenſions of the Dit ine 
Authority of their Office. And therefore it makes 
no Alteration in the Nature of the Puniſhment, 
that the Stripes are inflicted with their own hands, 
becauſe the Fear of a greater Evil threatned to 
the Diſobedient, forces them to execute that 
Rigcur upon themſelves: as we fee Malefactors go 
to the place of Execution, who would be drag d 
'thither if they refuſed. So it is the Cuſtom in 
ſome Nations for the Condemn'd Criminals to 
diſpatch themſelves (a). And therefore as to the 
matter in Diſpute, it will be eaſie to conceive, 
that as in Natural Bodies, the Mixture and Tempe- 
rament of ſeveral Simples forms a Compound, in 
which we often perceive ſuch Qualities as cannot 
be found inany of the Ingredients that compoſe the 
Mixture: So Bodies Politick which are compounded of 


The Power of Life | 
and Death, whether 


a number of Men, may have a Right reſulting 


from ſuch a Compoſition, which no one of the par- 
ticulars was formally poſleſs'd of; which Right, 
derived from the Union, is lodged in the Gover- 
nours of ſuch Bodies (b). Thus it was never pre- 
tended, rhat every particular Man hath a power 
to make Laws for himſelf, and yet when every 
Man ſubmits his Will to one, tis conſeſs'd there 
commences a Power to preſcribe Laws to all. Af- 


ter the ſame manner the Head of a Body Poliid 
may have a Power,to inflict Puniſhments on the pa. 
ticular Members, though the Members had no uch 
power before themſelves, And this will be eaſy to 
account for, ſince every particular Man obligeth 
himſelf not only not to defend the Perſonthat j; 
to be puniſhed, but if need be, to aſſiſt the Sora 
as far as he is able, againſt him (c) (1). Atl 
irom hence the Reaſon is evident, why it dos; 
not follow, (as ſome ſuppoſe) that whatever the 
Sovereign takes away from the Subjes by way gf 
Puniſhment, is done by their Conſent, becauſe; 

at ficſt conſented to allow of, and confirm eye 

Action of the Sovereign: becauſe, ſince that 2 
ticular Cafe which gives the Sovereign a power over 


the Life of the Subject, is leſt entirely in tie 


power of the Subject himſelf, ſo as he may for exe; 
prevent it if he pleaſes ; therefore ſuch a Cj 
never conſider d by particular Men as ever like tg 
happen, Hobbes indeed in the Beginning of hi; 
Leviathan, c. 28. aſſerts, That the Right the Com- 
mon-wealth has to puniſh, is not grounded cn 


any Conceſſion, or Gift of the Subjecti, but that 
the Foundation of that Right is built upon that 
other, which . before the Inſtitution of Comma- 


wealths, every Man had to 9 thing, and t 
do whatever he thought neceſlary to his own 
Preſervation. And therefore that that Right: was 
not given, but left to the Common-wealth; 
which yet, ſince it has power ſufficient, i may 
make uſe of, as it pleaſes, to the Security of the 
Subject. To which it may be anſwer'd, That the 
Right of Puniſhing is different from the Right ot 
Self preſervation : and by the Exerciſe of it upon 
Subjects, we can never underſtand what a Stateef 
Nature allowed where there is Subjectun. But! 
muſt farther add, That the Puniſhments I here 
ſpeak of, are ſuch only as Human Legillators a. 
bitrarily preſcribe againſt Offenders, and as rs 
diſtinguiſh'd from thoſe Evili which are the na 
ral Conſequences of Sin. 

II. But in treating of the Right 
of puniſving the Subjects, I will pre- j-, Liber oi 
miſe that I intend to confine my Nature #0 #- 
ſelf to that Right only which one n Puniſh- 
Man exerciſes over another, with- Went. 
out Regard to the Methods and 
Proceedings of Divine Jie which it muſt be a. 
lowed is in many Caſes of a Nature much different 
from human Judicature (d). To begin therefote 


1 


(a) Diod. Siculus, I 3. c. 5. ſpeaking of the Ethiopians ſays, One of the Officers is ſent to the Criminal to carry hin 
the Signal of Death, upon the Sight of which he goes home and kills himſelf. (6) L. gr. t. 3 1. 46, D. de ac. mr, 
domin. The Author here cites a Law of the Digeſts, which does not concern the Rights that belong to whole Societies“ 
general, tho* the partieular Members of which they are compos'd are not inveſted with em; but which 2 ſhews that we 


may make over to another, a Right that we have not our ſelves; as for Example, a Creditor that ſells his 


ebtors Pledg* 


makes the Purchaſer Maſter of the Pledge, tho* he himſelf had no property in it. Non eft novum, ut qui Dominium non ba- 
bet, alio Dominium præbeat; Nam & Creditor, pignus vendendo, cauſam domi nii præſtat, quam ipſe non habuit. 


(c) Conf. Hobbes de Cive, c. 2 f 18. (1) See above in B. 3 c. 


ſ 


T5 % 
(d) And this, Plutarch ſeems in ſome meaſure to be ſenſible of, L. 1 Sera Num. vindi#, p 449. F. A Man can bal 
conceive any thing of God with better Aſſurance, than that He is one that exactly knows the proper time for the Wn” 
Vice, that Puniſhment is the uſual Remedy he applics to every Sin, which he does not always diſtribute in the Iam 


Proportion to all, or at the ſame time, 


45 
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Chap. III. Over the Lives and Fortunes of the Fubjedt, c. i; I 7 


35 high as we can; It muſt be obſerved, that, in 
general, in almoſt every Sin, but eſpecially in ſuch 
bear Relation to another Perſon, there are two 
things conſiderable; Firf, the D. fett or Devia- 
ien from the Law: Secondly, the Harm or Da- 
mage another Perſon ſuſtains, either directly or in- 
rech by it. And ſo far we may be certain, 
That every Man 1s obliged by the Law of Nature, 


to make Satisfaction for the Harm or Damage ano- 


ther ſuffers on his Account; and in caſe it pro- 
ceeded from malicious Deſign, to give Caution for 
his good Behaviaur for the future. But there is 2 
Difference indeed between ſuch, Caution, When 

is to be given by Men that live in a Liberty of Na- 
ure, and them that are Subjects of a Common- wealth, 
"Che Law of Nature ſeems to oblige the Firſt, to 


eire no other Caution, than that after they have 
Jexpreſs'd a Concern for what they have done, and vo- 

lontarily offer'd ro compenſate the Damage, — 
Jould either by ſimple Aſſeveratiom, or at fart 8 
Ih 0:4, oblige themſelves to forbear the like In- 


ies lor the future. For a voluntary Repentance 


en ſufficient Evidence of an Alteration of Mind, 
Dand that their Reſelution to abſtain from Violence 
or the future is fincere (1). And therefore if the 
mnjured Party teſuſes to accept of ſuch an Accom- 


modition, and is either fo Diffident, or ſo Perverſe 


larger Extent ; ſince the Others are not obliged by 
the Law of Nature to comply ſo far ; the Blame of 
Ereach of Peace muſt lie on his fide, and the others 
may juſtly reſiſt him. And in ſuch Circumſtances 


them that offer'd the Injury, and the Injuſtice will 
will give no Satisfa#in, unlels, he be forced to it, 


fnce from thence he ſufficiently diſcovers the Ob- 
linacy of his Temper ; and when no Terms of Com- 


„Aion will be accepted, unleſs the Party injured 


has Strength enough to overpower the ixjurious; 
it mult be left to the Pleaſure of the Conqueror, to 
int upon what Prepoſitions he thinks moſt likely 
to lecure his future Quiet. And when the Diffe- 
rence is grown to that height, the Conqueror may 
take the Liberty, not only to diſarm his Enemy, 
to demoliſh and take Poſſeſſion of fortified Places, 
to condemn him to perpetual Impriſonment, and 
the like; but may alſo put him to Death, upon 
ſulficienc Aſlfurance, that if ever he recovers Li- 
brty, he will renew his Outrages, and there can 
be no other effectual way found to prevent it. 
But then, as this Caution is demanded rather in a 
way of War, than Puniſhment properly ſo call'd ; 
(though 'tis uſual with ſome to call all manner of 
Evil, whether ſuch as are the natural Conſequents 
2 din, or thoſe that are inflicted in a Liberty of 
Nature for Injuries committed, by the Name of 
Puniſhments, in a more looſe Senſe of the Word) ſo 
it cannot properly be ſaid that a Man is obliged 
7 to give to it. Becauſe it ſuppoſes and im- 
Pies a fort of Blemiſh and Stain upon the Mind, 
and 2 Sin againſt the Law of Nature, in the Perſon 


untary Satisfaction, and a violent Defence of his 
tault. Nay, ſince the Evils that are the Eßfects, 


bs OI 


— 


las to endeavour to force upon them Articles of 


the Juſtice of the War mult be determined ſor. 


be on his fide that receiv'd it. But when a Man 


tis extorted from, wiz. his refuling to give a vo- 


and Incidents of War, cannot properly be call'd 
Puniſhments ; (as will ſufficiently, appear from what 
follows,) it is manifeſt, that Human Puniſhments in 
a ſtrict Senſe, or ſuch as are derived from Human 
Autbority, cannot affect them that live in a; Liberty 
Nature, though it cannot be denigd, but that 
they too are ſubject to thoſe Ewils which flow by a 
Natural Connexion from Sin. | 
III. But in Commen-wealths,if a Man TR 
ſuffer Harm or Damage, it is not only I only i 
recovered with Speer Eaſe, than in cath. 
a State of Nature, by a War that muſt \ 
xe ſupported, by his, own ſingle Strength; but 
there is before hand as much Care taken, as the 
lacure of Hyman Afﬀairs,will,permit, to prevent 
Tnuries or Harm that be offerd the Subject, by 
awarding Puniſhments, co be inflicted. by public“ 
Juſtice on all Offenders againſt the Law. For 
ſince the Wills and Inclinations of Men are ſo 
eafily Byaſs'd either to Good or Ill, it was cer- 


tainly the nioſt effectual Expediert that could 
have been pitch'd upon, to direct or reſtrain 


them, to ſet in Vigw, the dread of ſome preſent 


Evil. 


IV. Puniſhment therefore, in gene- 


ral, may be thus defined; It it an Puniſhment, 


Evil of Suffering, inflified for an Evil —_— 
of Doing, Or; It is ſome uneaſy Ewil infliftted by Au- 
thority, in a compulſive Way, upon View of antecedent 
Tranſgreſſon (2). For though 'tis, common to en- 
Join ſeveral ſorts of Labour in lieu of Puniſhment ; 
as ſuppoſe a Man be condemn'd to the Mines, to 


the Gallies, to the Work houſe, to raiſe a Fortifica- 


tion, to cleanſe the Common-Sewers, or the like; 
yet theſe are to be look'd upon only, as they are 
Hardſhips, or ſervile laborious Employments, and 


cauſe an Uneaſineſs in the Perſon who is forced to 


ſubmit to them ; and therefore may be reduced 
to Sufferings. It is ſaid therefore, That Puniſh- 
ment is inflicted upon view of antecedent Tranſpreſſion ; 
And hence it follows, that none of thoſe Incon- 
veniences a Man ſuffers by an infectious Diſtemper 


(3), by an infirm or maim'd Body (4), or by any 


Uncleanneſs (5), can properly be call'd Puniſh- 
ments. Many of this Nature are mention'd in the 
Fewiſh Law ; As when the Lepers are commanded 
to be ſeparated from the reſt of the People; and when 
ſuch as were maim'd or blemiſh'd in any Limb, 
were to be excluded the Prieſthood, and the like 
(6) ; Which are no more Pyniſbments, than it is 
for a Stranger, or a Perſon of mean Quality to 
be made uncapable of certain Offices in the C om- 
mon-wealth, or than it is for a Man to be in 
pain at the ſetting a broken Leg. Tho' ſometime 
ſuch Misfortunes are improperly call'd Puniſhmenti, 
by the Reſemblance they bear to the real, As we 
ſay in common Diſcourſe of ' Perſons extreamly 
infirm, or miſerably deform'd, that their Life is Pu- 
niſhment to them. And hence it alſo follows, that 
Impriſonment, the Deſign of which is only the 
ſafe Cuſtody of the Party accuſed, is not properly 
Puniſhment, becauſe no Man can be ſuppos'd to 
be juſtly puniſhed, before he be judicially heard. 
And therefore whatſoever Hurt a Man ſuffers by 
Bonds or Reſtraint, before his Cauſe be heard, and 


dee the 8th Note on the 4th Section. 


3) See Levit, Ch. 13. (4) See Deuter, XXIII. 1. 
* 


© 


nnn nts 
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(1) Seeabove in Bz e. 5. f 3 towards the End. + The Author here follows a falſe Idea of the Nature of the Obligation, | 
(2) V. Grot. L. 2. c. 20. 1. 1. | 


(5) Sec Levit. Ch, 15. 


(6) See Levit. XXI. 17, Sc. 
he 
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he be declar'd Guilty more than is (a) neceſſa | 

| a , ry ſame Calmneſs and P ; n 

pet pu . 3 3 mp —_ 22 — 4 in infſicting en 1 Court 
faction, or ar leaſt ſome there are other Biſtineti ae 
e ee . 
. 7 2) Authority, to diſtingu In time of Peace the C 5 Oblerye, 
Puniſhment from thoſe Evils a Man ſuffers, either al e the Canſe and Merit: of the Poſma 
by War, particular Swarrels and Self 22 always regarded, when in Mar the Sword make; 1 
l 4 "Ry" D 
b privats Malize. And cherdfote, the * -d Je berween the Criminal and the Innocent. Ne 1 
real Diſerace' in loſing an Par rt is Fer the Civil Court look upon thoſe Zeit n 
Blows of a Cudgel, or the'like Ibu 8 ng t uniſhments that are only the Natural C to h 
p e, nly in the Sin; as when a Man loſes hi onſequentg 
8 - - hy 1 Opinion indeed (b), any unlawful Act, ay 0 n by commiuiꝶ 
aug bter Spoils committed in War are « beat himſelf; for theſe are Evili — i 5 

Icted 


57 

ne e of the civil Sexereign. And chain iſh fas 
— * 1 c ar, begun upon juſt Pro- if a Man by ill Courſes happens g enercio Wl (as | 
ſuffers by ie hay 8 * Ty Conſtitution, impair his Eſtate, or Joſs hook Wo fore 

on | 288 . A 3 e : 
niſhmevts, and chat Conſcient oe Wa W Bom 8 of his Friends, from whom otheryi, reſo 
endeavour to reduce the Outrages of War to th 4 might poſſibly have expected Favours ; n . 
wn {4 e does not make him the leſs liable to Pas be. 
(4) Solent — eee exon = of 
8) Doren „in carcere cantinendes damnare, aut ut | ; 85 „ 
hujuſmodi pane ſunt interdictæ: carcer enim ad ; i contineantur Fed id eos facere non W |; at 
I. by £ N % De Y N & G. Ke. 4 e non ad puniendos baberi debet. D. I. 48. 111 Dy Pow 4 
ment Pould 1 14 ( as 4 norlus and Tbeodoſius, it is ordained, that thoſe who were condemn' 1s 
their Impriſonment the Te 7 — from the Puniſhment, provided it was found upon Examin blo n to Band, terri 
es els tris bo — of their Baniſhment was expir'd. Omnes, quos damnationis conditio diver p „ dort; whit 
mas, gr — 22 owe or” fo 7 cuſftodia deprebenderit, ſolutos porna vinculiſque laxatos wr 1 def nut. . 
auræ communis hauſtu, & Iucis afpetu, Ld 8 cruciatuum ſemel luiſſe ſupplicia, ne h. 2 - they 
re ge Cod. Lib. 9. Tie. 97. * rr os Rl, ponderibus pregravati, etiam exilii penam Fo. nals 
refoelt 0 Ie © Nevo 8 8 in my opinion, without any Neceſſity; tho“ he is h follow! | 2 
NN ban i f . that have lately written reatiſes of the Law Se. and muc ollow'd in the | ; 
ns ag ws uy Fo t 8 in his Obſervations on his Abridgement de Officio Hom & Civ . 1 Titins, who als BP > mil 
to do but to follow the 0 i _— onfidence, fince beſides the Advantage of defending Cratins, I ® ys contndit ene 
OE TEES * * * _ Look, The Laws of Nature, (ſays that great Phi -/epber, 63 * | have nothing WNW» © 
ho daniels wile ir! We Sekt 7. Ic.) as well as other Laws that are impos d on M 8 ſecond Tray: Wil - Te 
3 en — ha oor > of Nature, no body had the Power to put oy in Bnvention „ woll 0 
n reſpect to private Perſons, or in reference to Mankind in general her or 06 tel 123 
e * 1 to all Men. Perhaps they will ſay, That in So Stare 6 ” danger. Li wh 
Puniſbments ; (fee above Book ii > 90g Conſequence, and which our Author calls upon hd 1 _ — 
„ = pe iii. Sect. 21.) without ſpeaking of the Puniſhments which G Ä — * the La 
F xi or 5 oy hg ge {enemas Tp gy es n 
ll 3 Lows A 8 this Objection: But if it had been propes d to him, he 1d wang of Au —. 

- Peace end TI * quillit 2 = e two ſorts of Puniſhments are ſufficient to reftrain CER Mali — * ny 
of ons Wicked, and the ae mor bers ay — Ae that have been made in all ans, of ee by the 
* Sire 0 1 of wp pag. 648.) neither thoſe who ſutfer the Fon M —— — 1 2 — 
« are there occaſion'd b 5 — Puniſhments inflicted for ſach or ſuch Crimes. How wa ide n niſhing 
true in the Puniſhments that God . 1 no body imputes to the true Cauſe that . d Ulneſes WWW cc: 
n <a 6 Ms nad ln — and w Crimes are not the phyſical Cauſe Thus — e 9 Men i: 
« either the Perſon to whom th 1 A ide a Shipwrack, on break their Limbs by a Fall but bs ho w_ * ceives 
„% % m. Now that the Paniſh — a: ents happen, or thoſe who ſee 'em happen ever pu K 5 is very fell. tt has be 
„them that are Witneſles of ＋ — ** for a Crime, may work ſome Effect both —— him i h f. uff — 92 with | 
« Cook a Calm ®*, tis _— G Too 2 — * perſuaded, that che Puniſhment 3 i A Qed F x: * Grotiu 
Body here below, to puniſh Crimes ; 1 ing, that in the State of Natwee, iris requiſite to have fur f 
reſpe&to any other, fince all Me ; and if fo (continue: My. Lock) then every one is inveſted þ h th r . - ith Vaſt, th 
eee e ts be th n are by Nature equal. However, this Power is not abſolut : pc _— — — Of the 
be done on this Occaſion _ oper mp. pa with Paſſion, as to puniſh a Crime with too — —_— (7 t X * the M 
from doing the like. When 55 y ** towards the Reparation of the Injury, and preventi 5 A be fu of the 
tramples under Foot the Maxi 4 * ates the Laws of Nature, he in ſo doin 22 © 2 wy 1 the ſa 
D en — 0 eaſon and 3 which are the Rules God has — Ar t — Weng at he not ex 
every thing that relates A,” bs * he becomes dangerous to Mankind. As then . = ties wares A _ from t 
fli& on ſuch a Perſon what Pu ich e $A of human Society, he may, by followi By "L; TY is rar _ pag Weives t 
res Mb _ m__ he thinks moſt likely to produce Re 8 him þ- 1 hi rag Fang = br Mhoſe 1 
be dekroy d himſelf, like Lion 1 others by his Example: When à Man kills another on purpoſe 3 full of 
ever ſhall meet me, will kill —_ Jeers, and other wild Beaſts, with whom no Societ = * on 8 mY * Thouf 
hd is his Brother 4bet. Cop — the voice of Nature, which the Remorſe of Conſcience forced 1 — ws f * ncon\ 
leaſt Infringement of the A nog ap. iv. v. 14. By the ſame Reaſon, we may puniſh, out of ee, 0 n Cann, ns de ount, 
niſhments ought to be defi 4 Ke as well as in a State, if it be neee ary to che End 700 2 CT hs thorit 
ere £280 a * very ſame Laws that forbid the Crime, preſcribe alſo the — whic hn ing 8 Me pou'd | 
the rolitive Laws which oft he owever, as intelligible and plain to every one that conſul anner and Degree e aft 
Earth. If any one thinks it * 9 ther F oundation than the „ vieious Paſſions * wa 2 2 ＋ pot © 
ture, a Right of puniſhing thoſe 855 that we give to every individual Perſon, in the Indepe le r f 15 — * Tom. 
any Stranger that has — Jrrons 1 Caim guilt , let em tell us, by what R bt, Soverei = unh. rs i Death (a) 
and Sovercigns, or Magiſtrates of ew Indoor Bane For the Laws ave no —s n Forcigne . 
chan cach Perſon has in reference to another in 1 1 ante ole who are 0. Members of en. 09 

. r, the Practice we are here ſpeaking % rogat. 


very common, and unive 2 
B eaſon of Mr. Lock's, r of. Vet, I fancy our Author would not have fail'd to have anſ; rd this Jft 
be is in te. Wd * tb that enters into a State, cither by way of Travelli os an oy to nale 
Jong „ ho 2 8 ro the Laws of the Country, and becomes in 3 meaſi y Sui * be 5 ince, 5 
> ominions, (See above in Book 7, Chap. II. See. 20.) But it m wh EY Ae 4 1 = chi tacit 
, 
And 
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| And laſtly, it was neceſſary to ſubjoin, that the 
5 „%) 145 te be inſlicted in a way of Compulſion, or 
by Force : Becauſe otherwiſe ic would be impoſli- 
ble to attain the End deſign'd by puriſbing ; which 
W:. co deter Men from Offending by che Severity of 
the Puniſhment. And therefore ſome have not 


5 ht it proper to allow the Criminals the 
| 2 of een Puniſhment; Becauſe, as the 
eclaimer ſays (a), It might ſeem to give Coun. 
tenance to Vice; and becauſe it would take off 
« thoſe Fears that are generally the ſtrongeſt 
« Guard upon Men's Innocence, to allow Delin- 
quents tO ſuffer what way they pleas d. For, 
(as he reaſons,) a Man allowed the Liberty be- 
fore-hand to compoſe himſelf to an obſtinate 
reſolute Temper of Mind, may defie all our 
Racks and Tortures. Tis a Miſtake to meaſure 
the Severity of the Puniſhment by the Terrour on- 
ly of the Name of it, for there can be no Pu- 
niſbment but that which a Man ſuffers Unwilling- 
and with Regret. And there can be no Pain 
bue that which our own Impatience gives us. 
Tis our Fears only that make Cruelty it ſelf look 
terrible. How can we call that a Puniſhment 
which Men will meet half way, and which 
they are ready to demand ? Condemned Crimi 


e 


x at bs iT Mr W 


nals ſhould be drag'd to Execution, and not left 


Ky - , 1 
© to go as they pleaſe”. But after all, ſuch ? 
Choice does not always make the Puniſhment in- 
voluntary, but only perhaps mitigates the Degree, 
or alters the Manner of it; till the Puniſhment, 
whatever it be, that at laſt determines, the Choice, 
is certainly involuntary and the Effect of Force (b). 
And therefore it may be further inferr'd, that it is 
an improper Expreſlion to ſay, a Man js obliged tobe 
puniſhed, or that ſuch a one owes a Puniſhment ; 
becauſe, Puniſhment ſignifies Harm inflicted againſt 
4 Man's Conſent, and implies an Averſion of the 
Will to it. But now it is always ſuppoſed, that 
what we are properly obliged to, we ought to be 
ready and willing to perform. And therefore the - 
Reaſon is plain, why, for inſtance, in working 
upon a Fortification, a Servant at the Command of 
his Maſter, without any particular Wages, and a 
Malefator condemn'd to that Labour, may be 
employ'd in the ſame Service, and the Work be a 
Puniſhment to one, and not to the other; becauſe 
the Servant undertakes it upon the Obligations he. 
is under to his Maſter, and is therefore ſuppoled 
to do it voluntarily; but it is impoſed upon the 
other as a Task, which he cannot ſubmit to, but 
with Unwillingneſs and Reluct ance (c). And when 
we are told that in ſome Countries, (as particular- 
ly in Japan) the Condemnd Criminals are their 


_— 


fr certain Crimes committed in ſecret, or whic 


8 gas,; as Sodomy, Beſtiality, Ec. would be. 

7 him to depart from thence. If then Sovercigns put a Forei 
ole 

L 


cither by himſelf, or t 


Tis true, that in the State of Nature, t 


— — 


WS.bmiſion does not ſeem to extend to the giving the Sovereign a Power of puniſhing a Foreigner with Death, eſpecially 
are not hurtful to the State, but by the ill Example they give the Sub- 
All that gould be done with reſpe&t to a Foreigner, 7 be to oblige 
im to make Reparation for the Injury he had done to any of the — Born Subjects of the State, and then force 
ner to Deat 

dy virtue of a Right, that every one naturally has, of puniſhin the Violation of the Law of Nature. is thus that I. 
anſwer'd before-hand the Rake alledg'd by Mr. Hertius in his Diſſertation, de Socialitate, primo Furis Naturalis Prin- 
ipio. Sedtt. iii. xxv. which I had not ſeen before the firſt Edition of this Work. All that the ſame Author ſays there 
Farther, is nothing to the Point, ſince he will not prove that in the State of Nature, the Intereſt of Human Society, and 
the Laws of Sociability do not require the Puniſhment of the Wicked, tho' the injur'd Perſon, would not, or could not, 

4 Aſſiſtance of Friends, do em any Miſchief : certainly we ought to concern our ſelves for the, 


in form of Puniſhment ; it muſt certainly be 


poſſible, the Evils to which they might 
+ the Malice of thoſe, who either by themſelves, or 


to ſomebody, in 
e ſorts of Puniſh- 


x enetal Good of Mankind, without any Exception; and to prevent as much as 

1 be expoſed : And if fo, tis alſo our Duty, to reſtrain, or diſcoura 

by their ill Example, or through hopes of Impunity, will probably be the Occaſion of doing an Injur 

it 7 P 8 P 7 8 h 

; J defiance of the Laws both of Nature and Human Society. e 

— ments are not inflicted by Authority ; and tis the ſource of their Illuſion, who will not bear to have the Right of pu- 


Grotius very well obſerves upon this Subject, L. 


of the Common- wealth allows it, he may, barel 
the ſame Right or Power to demand Satisfaction } 


ny, from the Reparation that is due to him. Mr. Lock afterwards makes an Objection himſelf again 
are 0 Neves to cvery particular Perſon, in the State of Nature, of putting 
afl. choſe that infringe em; which is, that Men being by this Means become Judges in their own Cauſe, 


Thouſand Evils an 


II. Cha 


full of Paſhons, eſpecially the Spirit of Revenge, they would generally exceed the bounds of Equi 
Diſorders follow. I own, (anſwers be) that the Civil Government, is 
aconveniences, which, without diſpute are very grievons. But if the State of Nature 


niſhing out of Civil States mention'd in their hearing. Yet, however, the Reality and Foundation of this Truth, is no, 
leſs certain for all that. But to return to Mr. Lock. He obſerves farther, that beſides, the Right which is common to all 
Men in the State of Nature, to puniſh the Violation of the Laws of Nature, he that is direktly injur'd, or he that e- 
ceives ſome immediate r- by a Crime, has an entire and particular Right to demand Reparation for the Injury that 
has been done him. And if any other Perſon finds his Complaints and Pretenſions to be well grounded, he ma 
with him, and aſſiſt him to make the Offender * him Satisfaction. (E is alſo much more Honourable and Generous, as 
i p- xx. Sect. 40. Num. 7.) to purſue the Reparation of Injuries 
done to another, rather than to demand Satisfa#ion 'for thoſe done to ourſelves, which is more to be fear'd on Account of the 
laſt, that an Exceſs of Reſentment ſhould make us exceed the Bounds of a juſt Revenge, or at leaſt fret our Spirits too much.) 
Of theſe two ſorts of Rights, the Firſt, I mean that of puniſhing the 
the Magiſtrate, to whom, every one upon his entrance into any State, immediately ſubmits, ſo that whenever the Good 
upon his own Authority, ſhew M 


| or an Injury, or Reparation of a Damage done. 
not excuſe the Ottender ; and the injur'd Perſon ſtill keeps his Right, ſo that they do him wrong, 


join” 


tolation of the Laws, is entirely conferr'd upon, 


ercy to the Guilty: But he has not 
The Magiſtrate can- 

if they hinder him 
the Power which he 
the Laws of Nature in Execution, and puniſhing 
and being beſides 
ty ; from whence a 
a proper | pas for theſe 
is to be diſannulled upon that ac- 


ble to be call'd to an account, or op- 


2 34- Ed. Gronov. Impriſonment 
Where-ever a Man is detain'd 


tet a count, we * to think the ſame t ing of a Government, where one Perſon alone, having a ſupreme and abſolute Au 
A E is Judge in his own Cauſe, and exccutes what he pleaſes, without bein liab be 

a is ns y any one. If we muft always ſubmit to what ever he commands, by what Principle ſoever he does it, whether 
«Y ie acts reaſonably or no; we ſhall find our ſelves in that reſpe&, in a worſe State, than that of Nature, in which we are 
T 1 to ſubmit to every one, after that manher. Mr. Barbeyrac's III Note on this Scion, pag. 372, 373, 374. 
F N- (a) Nuint. Decl. 11. p. 156, 157, Edit. Lag. Bat. (6) Senec. L: 4. Controv. 2 8 

Death was no Puniſhment to - I came thither of my own Accord. Aria, Epick. L. 1 12 

72 *gainſt his Will, that Place is his Priſon. Add. Charron de la Sageſſe, L. I. c. 6. ſ. 8. & c. 39. f. 9. 


rat. In ceteris quoque generibus pnarum eadem 


(c) Ifus fuſtium infamiam non importat, ſed cauſa propter quam id pati meruit, ſi ea fuit, que inſamiam damnato ir- 
orma ſtatuta eſt. L. 3. t. 2. I. 22. D. de þis gui Infam. nat. 
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Of the Power of the Sovereign, Book VIII 
own Executioners, We Are not to look upon that as that the Penalty the Law appoints may be Put ig 
a voluntary Action, any more than that with us Execution upon him, after he has made Sat: Hades 
they uſually go to the place of Execution; or than for the Damage or Harm he has done; ſo for the 
that in Spam, the Executioner ſuffers his Priſener to ſame Reaſon he may lawfully endeavour to eſcape 
be unbound, and only commands him to follow from it, either by deming the Matter, concealing 
him; or when (as it was the old Cuſtom in himſelf, or ing, without the Violation of any Ol. 
Lithuania) the Malefactors are forced to erect their ligetion whatever (c). 
own Gibbets, and hang themſelves. For theſe can Becler indeed in his Preface before Grotiy: writes 
never be ſuppos'd to be properly the 44 of the very obſcurely upon this Subject, p. 9. * Thy 
Criminals themſelves, but to be only Compliances * Merits of Human Puniſhments, 1ays he, be. 
they ſubmit to, in hopes of avoiding greater Evils long to the Law of Nature, both as it is a [oy 
that might be the Effects of the Re uſal. Thus and as it is Natural. If it be a Law, it produce; 
it was very particular when Gracchus in Livy (a), © an Obligation; but there can be no Obligatia, 
is ſaid to have made ſome of his Souldiers, who neither can it be conceiv'd how there ſhould be 
had not behaved themſelves with the ſame Bravery * without ſome Penalty attending the Violation gf 
as the reſt of his Army, take an Oath, Thar they the Lan. *Tis beyond Diſpute, that ſuch x, 
would not eat or drink in any Poſture but ſtanding, as tranſgreſs the Law of Nature mult expect to be 
long as they ſhould be in the Service. For as they could puniſhed, becauſe Puniſhments are unavoidably an. 


G 


not refuſe the Oath, ſo they thought they 0 * nex d to every Læw; and it is not in the leak ge. | 


rather to bear the Dj/grace than be perjured. But pugnant to Nature (1), that a Man that does Evi, 
further, neither can a Man properly be ſaid to be ſhould (fer Evil. But it would be falſe Reaſon. 
puniſhed, who is bound for another, and 1s after- ing to infer, that becauſe the Law produces an 
wards forced to pay the Bond. For the other Obligation, therefore every Man that breaks it, i; 
Man's Miſdemeancur is only the bare Occaſion of obliged voluntarily to deliver himſelf up to be puniſh 
his ſuſtaining that Damage, but the Obligation by the Civil Sword. Hobbes in his Book de Cize, e 
which he voluntarily took upon himſelf, is the 14. $. 7, ſays very well, That the Second Part ol 
proper and immediate Cauſe of it. Moreover the Law, which is call'd the Penal, is Mandatoy, 
from what has been ſaid it follows; That, as a and ſpeaks only to the publick Miniſters. There i; 
Man is not oblig'd to inform againſt himſelf (5), no particular Clauſe in the Lau, which command; 


* * 0 * . 


(a) L. 24. e. 6. 

8 All * our Author ſays here and a little farther, upon the Subject of Obligation, cannot be admitted but in 
this Senſe, that Men are not oblig'd to go before a Magiſtrate and inform againſt thomſelves: For that is not neceſſin 
to the End for which the Eſtabliſhment of Puniſhments was deſign' d. But is in the wrong to deny, that there is 
abſolutely any Obligation, in reference to the Puniſhment, in the Perſon committing a Crime puniſhable by the Lay, 
It is certain, that the Sovereign has a Power to puniſh 22 : and one cannot conceive a Right annexed to a Perſon, 
without ſuppoſing at the ſame time, an Obligation in him, towards whom he may —— exerciſe that Right. Our 
Author diſtinguiſhes, in another place, Book iii. chap. v. Sect. 1. between what one bas 4 Right to demand of ano, 
and what one has a Right to do, with Reſpe& to him; the Firſt, according to his opinion, always impoſes a true Oblige- 
tion on him, from whom we may demand to have ſomething given us, or ſomething done in our Favour, but the other 
does not always ſuppoſe an Obligation anſwerable to it. For my Part, I do not ſee, by virtue of what, the firſt Right 
does not take away the Obligation, as well as the laſt ; if I can lawfully do a Thing, in Reference to a Perſon, me- 
thinks, he is bound to ſuffer it, or not to reſiſt me, when I — 5 uſe of my Power ; otherwiſe it would be uſeleſs and 
of no Effect. Mr. Titius (obſery. DCXLI.) ſeems to make the Obligation of a Criminal, with reſpe& ro Puniſhment, 
conſiſt only in our not doing him any wrong in puniſhing him, — in his not complaining of our Uſage. But we 
muſt go farther, in my Opinion. Lis already granted, that when the Queſtion is concerning a bare Pecuniaty Puniſh 
ment, to which we have lawfully been condemn d, we ought to Pay it, without expecting to be compelled by the Mi- 
2 to do it: we are oblig'd to it, not only by the Maxims of Prudence, becauſe it would be to no purpo to refuſe 

oing what we may be forced to, but ſtill more by the Rules of Juſtice, which require us to make Satisfadion for the 
Damage, and to obey a lawful Magiſtrate. The greateſt difficulty in this Poist then regards Corporat Puniſhments, nd 
2 thoſe that tend to taking away Life. Now I muſt here own, that the Pablick Good, and the Power of him 
who holds the ＋ Sword of Juſtice in his Hand, do not require, t hat a Criminal, ſhould merrily. to fuffer the 
Puniſhment that is inflied on him; or that he ſhould not endeavour to make his Eſcape, provided he can do it, with- 
out doing any miſchief to any Body, But at the fame. time, it is juſt without diſpute, that when the Criminal has been 
taken, and condemn'd upon a thorough Hearing of t. - auſe, in Form of Law, if he finds no way to eſcape, either by 
breaking „ 1 the Priſon, or ſome other Stratagem, he ſhould ſuffer the Puniſhment without mumüring, and having Ne- 
courſe to ahy unlawful means, to get away, or oppoſing, the Magiſtrate in the lawful Exerciſe of his Power, Neither 
ought he to reſiſt, or defend bis elf, againſt thoſe who endeavour to hinder him from. making his Eſcape, as he would 
have a Right to do againſt an unjuſt Aggreſſor, or Magiſtrates of Juſtice, whom ſuppoſing their being convinced of his 
Innocence, he finds manifeſtly endeavouring to deſtroy him, and cannot avoid being unjuſtly condemn'd, if once he 
falls into the Hands of Judges that are exaſperated and prejudiced againſt him, The Reaſon our Author alledges for 
acquitting Criminals of all Obligations in relation to Puniſhment, has nothing in it but what is ſolid; and if it wete 
allow'd of, it would as well prove, that a Criminal is no more oblig'd to pay 2 Fine, or make Satisfaction for _ 
done, becauſe the generality of Mankind have much ado to perſuade themlelves to it, and violent Means muſt be 
to forre em to do it; we ſhould conclude from thence, againſt what our Author himſelf maintains, that a Soldier is not 
oblig'd to go to, or defend a Poſt, where according to all Appearance, there is but littlo hopes of eſcaping with Life 
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See the former chap. G 4. & B. iii. c. vii. Cv. Moreover, tho' I yet ſeq no reaſon, why I ſhould here ohange my Opinion 
I will inform the Publick, that ſince the firſt Edition of this Work, I have ſeen two Treatifes written by Mr. Themaſins; in 
one of which, he refutes the Opigion I have here cftabliſh'd, and in the other maintains it himſelf: See his Iuſtit. Je- 
riſp. div. Lib. iii. Chap. vii. and his Fundamenta Fur. Nat. & Gent. See alſo what the ſame Civilian has ſald in his 
Notes upon Huber. de Fure ctvjtatis, Lib. ii. Set. vi. cap. i Sect. xx. &. where they bad: undertaken to refute our Au- 
thor, u 5 th Queſtion in debate. Mr. Barbeyras's viii Note on this Sect. pag. 375. Tom. 2. ene p 
f (c) .Puintil. Declam. 314 All Confeſſion is of ſuch a Nature, that a Man would be thought Mad that were guilty 
it. la. Declam. 328. Neither is there any Man ſo Deſperate, or that hath fo, little Love for himſelf, that doth not cam- 
mit his Crimes with a deſign to deny them. 3 | | WT I * 
(1) V. Gret. I. 2. c. 20. ſ. 1. | SE 
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l the Criminal to go voluntarily to the place of Ex- 
1cuzion ; but there is a particular Injunct ion to the 
6 Magiſtrate, to take Care that MalefaFors be ex- 
e euted. And therefore the Deliquent is not in fault, 
: if he be not put to death, but the Blame lies whol- 


. upon the Magiſtrate, who neglects a Matter of 
18 21 | var Br to the Common-wealth. 
Socrates When Crito perſwaded him to make his 
Eſcape out of Priſon, told him (a), that That 
world be to break the Laws of his Country, which ever 
good Subject was bound to obey ; that every Man ought 
to yield to the Sentence the Government paſſes upon bim; 
and not return the Injury upon the State, or pretend to 
it has been unjuſt, But theſe are only noble 
Sayings, which perhaps in ſome particular Circum- 
ſtances, a Perſon truly brave and innocent, might 
reſolve to practiſe, but which can be of no Force 
(as I can ſee) againſt any thing here afterted. 
And therefore we may further conclude, That as 
no Man is bound to accufe himſelf in the Civil 
Court, or to make any voluntary Confeſſion of his 
Crime, ſo it is unjuſt in Criminal Caſes to put the 
Priſoner to declare his Innocence upon Oath: Tho' 
this Cuſtom was uſual at Athens (), and the 
thing might look very dreadful, when the Party 
was obliged at the ſolemn Sacrifice of a Boar, a 
Bull and a Ram, to imprecate, as the Form ran, 
Deſtructios to bimſelf,, his Race, and Family. And 
hence Hobbes infers de Cive, c. 2. f. 19. That 
the Anſwers which are forced from a Man in 
© Torture, are no Evidence to the Fa# ; but only 
* Helps to find out the Truth. Sothat a Man has 


— r S 


* 4 Right to give a true or falſe Anſwer, or if he 
© pleale, not to anſwer at all (e“. Tis an odd 
Story to the Purpoſe we have in Crefiai's Account 
of the Indies ; he ſays, © That there is a Spring in 

India, the Water of which, as ſoon as drawn, 
turns into a Curd like that of Cheeſe, and that if 
a very little Quantity of this be infuſed in Water 
and ſo drank, there will follow a 7 e up- 
on it, which, the ſame day, will certainly 
make a Man diſcover every thing he hath been 
concern'd in. He adds, the King takes the Ad- 
vantage of this Water, when he would make a 
full Diſcovery, whether the Party accuſed is 
really guilty of the Crimes he is charged with, 
or no; and if a Man diſcovers hinſelf to be 
* guilty of what he is indicted, he is forced to be 
his own Executioner ; but if his own Confeſſion 
proves nothing againſt him, he is immediately 
© acquitted'. But it ſhould be carefully obſery'd, 
that generally in all Laws the Diſpoſitive part, or 
that which contains the matter of the Law, and 
che Comminatory, or that which comprehends the 
Penal SanFion, are expreſs'd by two diftin# forms 
of words; As thus, Tou ſhall not do this ; and, He 
that does fo, ſhall ſuffer the Penalty. In ſome Law 
the latter part ſeems to be no more thin the Con- 
dition of the foregoing Prohibition, thus, You ſhall 
not do ſo and ſo, except you pay ſo much by way f 
Mulck. And in Laws of this nature, that which 
looks like a Penal Sanction, is in reality no more 
than a Tax ; ſince it is left to the Diſcretion of 
Subjects, whether they will pay the Money the 
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(8) Plata in Criton. p. 37, Ge. Ed. Wech. 
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(5) Demoſthen. contra Ariſtocat. : 
(e) Vid. L. 48. t. 18.1. 1. . 23. D. de Quæſtionib. Charron. de la Sageſſe, L. I. c. 4. 37 f. 6. © This Invention of the 
Rack is a dangerous Invention; and ſeems rather a Tryal of Patience than Truth. And he that can bear, and he that 


* cannot bear it, conceals the Truth. For why fhall Pain make me rather confeſs what is, than force me to ſay, 
* what is not? And on the contrary, if he, that has not committed the Fact of which he is accus d, is patient enough to 
fuffer theſe Torments, why will be not be ſo that has, when ſo great a Reward as Life is propoſed to him? I believe, 
that the Foundation of this Invention was owing ta the Conſideration of the Effort of Conſcience, For to the Guil- 
« ty, it ſeems to aid the Torture, to make him confeſs his Crimes, and to enfceble him; and on the other Hand, to 
Net the Innocent againſt it. Te ſpeak the Truth, tis a Method full of Uncertainty, and Danger: For what 
« would not one do, what would not one fay, to avoid ſuch intolerable Pains ? Etiam innocentes cogit mentiri dolor. Publ. 
« Syr. ver. 191. From whence it happens, that he, whom the Judge has put to the Rack, that he may not put him to 
4 Death innocently, dies both Innocent, and Rack d. Thouſands and Thouſands have loaded themſelves with falſe Ac- 
. cnfations; among whom I place Philotas, confidering the Circumſtances of Alexander's Perſecution againſt him, 
and the manner of his Torture, But however, fay they, tis the leaft Evil that Human weakneſs could invent; very 
„ inhuman however, and in my Opinion, very ullleßz. Several Nations, leſs Barbaraus in that Reſpect, than the 
« Greeks or Romans that call'd em ſo, hold it horrible and cruel to torment and tear. a Man in pieces, for a Crime of 
« which you are ſtill in doubt; what can it be but the Effect of your Igporante Are you not unjuſt, who rather than 
Per Calf him without a Cauſe, do worſe to him than Rilling it ſelf? Let it be ſo 8 bow often he had rather die 
« without' » Cauſe, than to undergo this Scrutiny, which is more painful than the Puniſhment ; 2nd often by its Scve- 
rity, antedates both the Puniſhment and Execution of it. Aontaigne's Eſſays, Book ii. chap. v. (Grotizs in one of 
his Letters (Let. DCXCVIII. Printed at Amſterdam: in 1686.) ſays, that thore are infinite Examples of People that have 
been put to Death unjuſtly, upon a Confeſſion extorted from em by the Rack; and therefore he does not at all wonder 
that there have been ſeveral grave and pious Perfons of Opinion; that Chriſtians ought,not to make uſe of Torments, to 
force Men to a Confeſhon of Crimes, fince it is certain, that there is no ſuch thing in ehe Law: of Moſer; that in Eu- 
land People live in as great Security as in other Nation, tho“ the Rack is nut uſed there, and that during the time 
that Rome preſerv'd, her Liberties, no Citizens could be put to the Torture. It not be improper to add here the 
RefleQion of Mr. Le Clerc, on this Subject; in his Abridgement of a Book, where tis maintain d, that the inevitable 
Neceſſity of ufing the Rack, for the Preſervation of the State, has made it Lawful, as War, and other violent Remedies, 
te imploy d againſt the Bnemies/of the publick Franquillity. “ This Reaſon, ſays be; may prevail vhen they are per- 
ſauaded that there are ſeveral Perſons, that are Accomptices in a Crime, and when it is neceſſary to diſcover em, in or- 
der to defend our ſelves from em; but certainly, where they uſe the Rack, o y becauſe the Formality of the Law re- 
* quires a Confeſſion from a Criminal before he is puniſh'd, there it is an uſeleſs Cruelty: Since if there are ſufficient Proofs, 
x they need ſearch: for no more, and ſince aCtitminal , whO knows that he is in no leſs danger of being put to Death, rho” 
* he does not confeſs, than if he does, ſuffers not himſelf to be put to the Torture to confeſs the Truth, when he finds 
that the Judges are convinced of his Crime. On the Contrary, when the Fact is doubtful, and he knows that by reſo- 
© lutely ſuffering the Torture without confeſſing, they will do nothing to him, how. great ſecver their: Preſumptions 
2 r him may be; the deſire of avoiding the Puniffimant he, deſerves, makes him often reſolve to ſuffer that fevere 
* Tryal, to ſee 15 he can bear it, and thus fit readers him more obſtinate and harden'd. There are ſeveral inſtances of 
wi, that have eluded the 1 1 Inquiſition, by maintaining in the midſt of their Torments, that they were Chriſt. 
tans in reality. Bibliot. Univerſ. Tom XVIII. pag. 484. See the Example of Iſaac Orobio mention'd in the VII. Tom: of 
the ſame Jonrnal, pag. 289. Sc. and the Di#. Hiftor, & Critique of Mr. Bayle, Tom. ii. PE: 1399. 2 Edit. as alſo a cu- 
aus Diſſertation written by Mr. Thomaſins, de Tortura ex foris Chriſtianorun: proſcribenda. Printed at Hall in 1705. Mr, 
Barbeyrac's 1oth Note, on this Se&. pag. 377. Tom 2. 
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Law demands, or ſorbear ſuch a particular Act. 
And this is generally the method obſerv'd in Sump- 
tuary Laus; the difign of which is commonly al- 
ternative, either to induce the Subject to a frugal 
way of Life, or to enrich the Publick Treaſury. 
For to allow of any price ſor Privilege, or exemption 
from the Law of Nature is abſolutely unlawful. 
But the commen Deſign of other Laws 15 only to 
diſpole Men to Obedience by the fear of Puniſh- 
ment. And therefore that Perſon knew nothing 
of the true nature of Puniſhment, who when he 
had ask'd the Magiſtrate what was the Fine for 
ſtriking a blow on the Face, threw down the Mo- 
ney, and ſtruck the Magiſtrate himſelf, For the 
Laws were made to redreſs Injuries, not to al- 
low of Diſpenſations to commit them upon the 
Payment of a Sum of Money. And therefore it 
is evident, that thoſe Laws only, where the pro- 
hibition is alternative or conditional, excuſe a Man 
from the Offence who has paid his Mul#, or is in a 
readineſs to pay it; which he is likewiſe obliged 
to do upon Demand; But not in other Laws, 
where the Interdi& laid is abſolnte. But it mult be 
confeſs d, that there ought co be no ſuch Laws as 
the purely penal, or ſuch as propoſe no other End, 
but to make Advantage by the Fine. Some indeed 
call'd ſuch a Law purely Penal, which barely annexes 
a Penalty to a plain Command, and neither expreſly 
commands or forbids any thing : and this is given 
for an Inſtance, A Perſon elected Mayor of a Town, 
refuſing the Office, ſhall be fined an hundred pounds to the 
Publick. But in my Opinion, This and all other 
Statutes of the like nature, imply ſome ſuch Pre- 
cept as this: No Man, when be is lawfully Elected, 
ſhall refuſe to aſſiſt the Common wealth ; ſo that, That 
beſore,ſeems to be a penal Clauſe annex d to This (a). 
V. Bur further ; Since we look up- 
— on a Fudge to be juſt, when he iuflicts 
of TuRlice re, Puniſhments agreeably to the demerit of 
ducible. the Offender ; and ſince Fuſtice is ſaid 
to be adminiſtred, whenever the Pe- 
nalties are duly allotted ; it has from hence been 
difputed among Philoſophers, what Branch of Fu- 
ſtice the Impoſition of Puniſhments belongs to; 
whether to the Commutative or Diſtributive ; Or as 
Grotius (1) changes the Terms, to the Explerive 
or Attritutive. They that refer the Inflidion 
Puniſhments to Diſtributive Fuſtice, give us theſe 
Reaſons for it, that in the Diſtribution of Puniſh- 
ments as well as Goods, there is a groportiogaies 
regard had to the greater or leſs deſert of the 
Perſons. And ſince, according to their Opinion, 
Diſtributive Fuſtice is concern d in all thoſe Things 
which the whole applies to the Parts, or the Com- 
mon wealth to particular Subjects; it is evident that 
the Common-wealth inflits' the Puniſhments on 
particular Subjects. But it may be replied, That 
it is a Miſtake to ſuppoſe that Diſtributive Fuſtice 
takes place, as often as there is an Equality to be 
made between more than Two Terms (2), or when- 
ever any thing is to be divided proportionably be- 
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eween more than One. For in Partnerſhip, the 


Dividends of the Profit are ſhared among every 

of the Members, ce to their different "ak 
portions 3 and yet in this Contract, the Dividend 
of the Profit becomes due -a quite different wa 

from that of Rewards and Puniſhments, For [ think 
it is manifeſt, that Puniſhmenti are not conſequent 
upon force of Compatt, and that no Man, when 
he ſubmits himſelf to Government, makes any par 
ticular Agreement to be puniſhed for the Crimes he 
may commit (3). And therefore the Impoſition ; 

T uniſhments does not any way agree with the De. 
ſcription of Diſtributive Juſtice which I gave before. 
But further; It is only by Conſequence, and Pure. 
ly Accident«l, that greater Criminals are puniſh 
with greater Rigour, andleſs, with proportionable 
Severity, not that it was primarily and in it ſelf in- 
tended. For there is no neceſſity that in awarding 
Puniſhment to any particular Crime, the Magiſtrate 
ſhould make a Compariſon between that Offace 
and ſome other, and ſo proportion the meaſure of 
the Puniſhment for both, according to their diffe. 
rent degrees of Malignity : But every Crime has 

as it were, a ſeparate Puniſhment allotted to it with 
more or leſs Severity, as the Publick Benefit requires 
it ; tho it uſually happens, that the Funiſhmen is 
either increas d, or alleviated according to the 
different degrees of the Tranſgreſſion. 

Some Perſons that reduce Puniſhment under con- 
mutative Juſtice, conſider it, as if Puniſhment were 
ſomething d to the Deliquent in the ſame 
manner as is uſual in Contrafs, A Miſtake they 
were led into upon a common Expreflion, That 
Puniſhment is the due of every Offender; which is 
manifeſtly an improper way of ſpeaking, Fora 
Man that has any, thing due to him has a Righ: 
over the Debtor to oblige him to the Payment of 
it. But I think there will be no Body ſo abſurd 
as to ſay, that the Delinquent has a right to challenge 
his Puniſhment of the Magiſtrate. And therefore 
the meaning of that Sojing is only this, That the 
Magiſtrate may juſtly puniſh a Criminal as the Law 
directs. Grotius, I. 2. c. 20.6. 2. ſays, That the 
* Diſtribution of Puniſhments does originally and 
* principally belong to Expletive Fuſtice for this 
* reaſon ; becauſe no Body can puniſh another 
© lawfully, unleſs he has a Right to do it; which 
* Righrariſeth from the others Crime. But he was 
impos'd upon by the doubtful meaning of the 
word Right. For there is a very wide Gerdes 
between a Right to do a tbing, and a Ripht to receive 
ſomething i another. he Meaning of the 
former Right is this, I have a Power to exerciſe this 
particular Act, and no Body ought to hinder me 
in it: the ſenſe of the Larter is this, I have 2 
Right to receive ſomething from another, and he at 
the ſame time is under an Obligation to let me have 
it. Now when the Diſcourſe relates to Expletive 
Fuſtice, the word Right is not to be taken in the 
former Signification, but in the latter. And this 
Right is fix d in him that receives the Thing, and 
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(a) Vide Sanderſon de Obligat. Conſcient. Prelet, 7.1. 13. dar , | (1) See above in B. * 7. ſ. 11. 


(2) See Grot. B. 2. c. 20. 1, 2 


(3) This is true: But, 


e Right of Life and Death, or, 


nce upon a Sovercign, t 


the Right of rhe Sword is conferr'd : His Subjects are obliged not to reſiſt him, tho' he makes Uſe of it upon their own 


Peiſons. 
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not in him that beſtous it : As for inſtance; When 
I pay my Servant his Wages, I am engaged in an 
AR of Expletive Tuſtice ; not becauſe 1 have a 
Right to pay him his Wages, but becauſe he has 
a Right to demand it of me. Thus, I may ſafely 
ſay I have a Right to command my Servant to take 
off my Shoes; but certainly twould be ſtrangely 
impertinent to infet from thence, that therefore 
to command him that Service was an Act of Fuſtice. 
And it is an Argument much of the ſame nature, 
to ſay, that becauſe Pani cannot lawfully 
be inflicted but by a Perſon that has authority to do 
;;, therefore puniſhing is a branch of Expletive Fu- 
ice. Another Argument produced by Grotius, is 
this, That in Crimes and Penalties there is ſome- 
« thing that much reſembles the nature of Con- 
tracts; For as the Seller of y Commodity, is 
© ſuppoled to have obliged himſelf to every thing 
© natural to the ſale, tho' he mention nothing 
particularly; ſo every Delinquent ſeems volunta- 
© rily to oblige himſelf to be puniſhed ; for every 
Man's Reaſon tells him, that it is abſolutely 
* neceſſary that every great Crime ſhould be 
* puniſhable ; and therefore a Man that chooſes to 
* tranſgreſs, directly and deliberately, may by con- 
* ſequence be ſaid to conſent to be purified? And 
© therefore in Scripture we find that Sia is frequent- 
© ly call d by the name of a Debt, which we are 
© as much obliged to diſcharge, as They that are 
© under Bond to their Creditors (a). To which 1 
anſwer, That thus much is certain, that if a Man 
knows the Penalty the Law appoints for ſuch a 
particular Crime, and — is wilfully guilty of it, 
he can have no reaſon to complain of «unjuſt 
Uſage, or to think himſelf. hardly dealt with, 
when he is brought to Puniſhment, But it can- 
not from hence be inferr'd, that a Man gives a 
direct and immediate Conſent to his own Puniſhment ; 
or rather, that he has obliged himſelf by his own 
Conſent to ſuffer it ; ſince no Man is ever guilty 
of a Crime, but he has ſome hopes, either by con- 
cealing himſelf, or ſome way or other to ſecure 
himſelf from FJuſt ice (b). Vaſqaius indeed (e) at- 
tempts to prove, that Criminals are obliged by 
their own conſent to ſuffer Puniſhment, becauſe the 
Penal Laws, as well as others, are made by the 
conſent of the Subject; or at furtheſt, becauſe the 
Legiſlative Power is derived originally from the Con- 
ſeu and Agreement of the People, But I think there 
is little or no force in the Argument : For as I 
have proved elſewhere, Laws are not Compact, or 
Agreements. And | think there is no Abſurdity in 
the thing, that I ſhould give my Conſent to the 
Eſtabliſhment of a Power, Which may perhaps after- 
wards exerciſe certain Acts upon me, whether I 
will my ſelf, or no. Only, I can pretend no 
reaſon of Complaint, if I do afterwards feel its 
Severi y, becauſe I conſented to fuch a Power. 
But Sin is compared to a Debt, not becauſe a Man 
is oblig'd to conſent to his own Puniſhment, but be- 
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cauſe the Legiſlator has the ſame Right to challenge 
the Penalty of the Delinquent, as à Creditor has to 
demand the Money lent to the Debror ; and becauſe 
the Body and Goods of the Offender are no leſs liable 
to the Magiſtrate on a criminal Arcount, than the 
Goods of the Debtor are to the Creditor in'Caſes of 
Debt. In the Elements of the Roman Law, (1) 
A divided _ ſuch as ariſe from Con- 
ent, and ſuch as are the reſult of Tranſpreſſion ; but 
it ſhould be obſerv d, that Rol hes he there 
ariſes an Obligation, only to make Sarzsfa#ion for 
the harm that is done, but not to ſuffer the Pu- 
niſhment : And that —_— it ſelf is not pro- 
perly founded upon a Man's conſent to the Penalty; 

ut upon that neceſſity of Reſtitution, which upon a 
Settlement of Property, evidently flows from the 
Law of Nature. "Thus Ariſtotle diſtinguiſhes Con- 
tracts into the Voluntary, and the Involuntery (2). 
But his meaning may be thus explain'd ; That as 
in Contracts of Duty there is à Return made of Equal 
for Equal, ſo in Criminal Caſes, the Satisfation 
ought to be an Equivalent to the Damage. But the 
reaſon why be calls the Obligation to make Satis- 
faction, an Involuntary Contract, is, becauſe, for 
Example, in Caſes of Debt, it depends upon the 
Creditor's pleaſure whether the Debror ſhall receive 
the Money or no: But, for Example, the Obliga- 
tiow a Thief is under, to reſtore me what has 
robb'd me of, or the value of it, bears no man- 
ner of relation to any conſent of mine, but he 
brings it upon himſelf much againſt my Will. 
For tis certain, I had rather he ſhould have left 


me in quiet Poſſeſſion of what was my own, than 


have given me the trouble of bringing an Action 
of Theft againſt him, eſpecially where there is no 
hope of recovering more than barely the principal 
by it. But it may be further conſidered, that ge- 


nerally every Right has an Obligation that anſwers 


it in another Perſon. And therefore upon (Com- 
miſſion of the Criminal Aion, the Party that is 
injured has a right to demand Reparation for his Loſs, 
or the harm he has ſuffered ; and the Injurious is un- 
der Obligations to make him Satisfaction; and This 
is the matter which Expletive Fuftice relates to. 
But as the Criminal Action is a Deviation from the 
Law ; the Governours of the Common wealth have 
power to puniſh as they think neceſſary; but the 
Delinquent is under no Obligation to offer himſelf 
voluntarily to be puniſhed. For which reaſon the 
. of” Puniſhments cannot fall under Expletive 

uſtice. So that, it may be ſaid upon the whole, 
that Puniſhment; does not belong to either Speries of 
Vite, but makes a particular Branch it ſelf. Un- 
leſs it may be thought more proper to ſay, that 
both the Impoſition of Vuniſhments and the Diſtribu- 
tion of Rewards, which have not been determined 
before hand by particular Compact, are parts of 
Prudence neceſſarily belonging to the Government 
of others, and therefore ſhould be rank'd under 
Juſtice in General. 


that Riſque; and there is no Man that will un 
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(a) V. L. 49. t. 14 1. 34. D de Fwuvre Nſei. L. 9. t. 8 l. ult. C. ad L. Fuliam Majeſtatit. In Tucilus, Ann. 12. c. 53, 
The Woman that married another Man's Slave without the Knowledge of his Maſter, is ſaid to have conſented to her 
own Slavery, (b) Thucydides, I. 3. c. 45. Edit. Oxon. init. There are ſeveral Crimes which the Common-wealth hath 
orbid under pain of Capital Puniſhment ; and = Men have e er. {tropg enough to perſwade them to venture and run 


ertake an hazardons 1 when he 1 75 of the Succeſs of his 
ot. And we never heard that one State revolted from another, which di 


pird for War, (c) Vaſq. Controv. IIluſtr. J. 1. c. 28 u. 12, 13 
i) Inſtitut. L. 3. t. 14. De Obligat. ſ. 2. (z) See above in B. x, c. J. f 12, 
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Izw demands, or ſorbear ſuch a particular Act. 
And this is generally the method obſerv'd in Sump- 
ruary Lows ; the difign of which is common)y at- 
ternative, either to induce the Subject to a frugal 
way of Life, or to enrich the Publick Treaſury. 
For to allow of any price ſor Privilege, or exemption 
from the Law of Nature is abſolutely unlawful. 
But the commen Deſign of other Laws is only to 
diſpole Men to Obedience by the fear of Puniſh- 
ment. And therefore that Perſon knew nothing 
of the true nature of Puniſhment, who when he 
had ask'd the Magiſfrate what was the Fine for 
ſtriking a blow on the Face, threw down the Mo- 
ney, and ſtruck the Magiſtrate himſelf, For the 
Laws were made to redreſs Injuries, not to al- 
low of Diſpenſations to commit them upon the 
Payment of a Sum of Money. And therefore it 
is'evident, that thoſe Laws only, where the pro- 
hibition is alternative Or conditional, excuſe a Man 
from the Offence who has paid his Mul&, or is in a 
readineſs to pay it ; which he is likewiſe obliged 
to do upon Demand; But not in other Laws, 
where the Interdict laid is abſolnte. But it mult be 
confeſs d, that there ought to be no ſuch Laws as 
the purely penal, or ſuch as propoſe no other End, 
but to make Advantage by the Fine. Some indeed 
call'd ſuch a Law purely Penal, which barely annexes 
a Penalty to a plain Command, and neither expreſly 
commands or forbids any thing : and this is given 
for an Inſtance, A Perſon elected Mayor of a Town, 
refuſing the Office, ſhall be fined an hundred pounds to the 
Publick. But in my Opinion, This and all other 
Statutes of the like nature, imply ſome ſuch Pre- 
cept as this: No Man, when be is lawfully Elected, 
ſhall refuſe to aſſiſt the Common- wealth ; ſo that, That 
before,ſeems to be a penal Clauſe annex d to This (a). 
V. But further ; Since we look up- 

Puniſhing to on à Fudge tobe juſt, when he inflicts 
of luder ve Puniſhments agreeably to the demerit of 
ducible. the Offender ; and ſince Fuſtice is ſaid 
to be adminiſtred, whenever the Pe- 
nalties are duly allotted; it has from hence been 
diſputed among Philoſophers, what Branch of Fu- 
ſtice the Impoſition of Puniſhments belongs to; 
whether to the Commutative or Diſtributive ; Or as 
Grotius (1) changes the Terms, to the Expletive 
or Attritutive. They that refer the Infliction of 
Puniſhments to Diſtributive Fuſtice, give us theſe 
Reaſons for it, that in the Diſtribution of Puniſh- 
ments as well as Goods, there is a proportionable 
regard had to the greater or leſs deſert of the 
Perſons. And ſince, according to their Opinion, 
Diſtributive Fuſtice is concern d in all thoſe Things 
which the whole applies to the Parts, or the Com- 
mon 06m to particular Subjects; it is evident that 
the Common- wealth inflicts the Puniſhments on 
particular Subjects. But it may be replied, That 
it is a Miſtake to ſuppoſe that Diſtributive Fuſtice 
takes place, as often as there is an Equality to be 
made between'more than Two Terms (2), or when- 
ever any thing is to be divided proportionably be- 
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tween more than One. For in Partnerſhip, the 


Dividends of the Profit are ſhared among ev 

of the Members, dk te to their differen? Fr 6 
portions ; and yet in this Correct, the Divid..; 
of the Profit becomes due a quite different wa 

from that of Rewards and Puniſhments, For I think 
it is manifeſt, that Puniſhmenrs are not conſequent 
upon force of Compatt, and that no Man, when 
he ſubmits himſelf to Government, makes any par 
ticular Agreement to be puniſhed for the Crimes he 
may commit (3). And therefore the Impoſition of 
T uniſhments does not any way agree with the D;. 
ſcription of Diſtributive Juſtice which ] gave before 
But further ; It is only by Conſequence, and pure. 
ly Accidental, that greater Criminals are Puniſhed 
with greater Rigour, and leſs, with proportionable 
Severity, not that it was primarily and in it ſelf in. 
tended. For there is no neceſſity that in award 
Puniſhment to any particular Crime, the Magifras 
ſhould make a Compariſon between that Off.nce 
and ſome other, and ſo proportion the meaſure of 
the Puniſhment for both, according to their diffe. 
rent degrees of Malignity : But every Crime has 
as it Were, a ſeparate Puniſhment allotted to it with 
more or leſs Severity, as the Publick Benefit requires 
it ; tho' it uſually happens, that the Funiſhmen is 
either increas'd, or alleviated according to the 
different degrees of the Tranſgreſſion. 

Some Perſons that reduce Puniſhment under Com- 
mutative Juſtice, conſider it, as if Puniſhment were 
ſomething aſign'd to the Deliquent in the ſame 
manner as is uſual in Contrafs, A Miſtake they 
were led into upon a common Expreflion, That 
Puniſhment is the due of every Offender ; which is 
manifeſtly an improper way of ſpeaking, Fora 
Man that has any, thing due to him has a Righ: 
over the Debtor- to oblige him to the Payment of 
it. But I think there will be no Body ſo abſurd 
as to ſay, that the Delinquent has a right to challenge: 
his Puniſhment of the Magiſtrate. And therefore 
the meaning of that Saying is only this, That the 
Magiſtrate may juſtly puniſh a Criminal as the Lav 
directs. Grotius, I. 2. c. 20.8. 2. ſays, That the 
* Diſtribution of Puniſhments does originally and 
* principally belong to Expletive Fuſftice for this 
* reaſon ; becauſe no Body can puniſh another 
© lawfully, unleſs he has a Right to do it; which 
* Rightariſeth from the others Crime. But he was 
impos'd upon by the doubtful meaning of the 
word Right. For there is a very wide Gerne 
between a Right to do a tbing, and a Right to receive 
ſomething. Hou another. The Meaning of the 
former Right is this, I have a Power to exerciſe this 
particular A&, and no Body ought to hinder me 
in it: the ſenſe of the Larter is this, I have 2 
Right to receive ſomething from another, and he at 
the ſame time is under an Obligation to let me have 
it. Now when the Diſcourſe relates to Expletive 
Juſtice, the word Right is not to be taken in the 
former Signification, bur in the Jatter, And this 
Right is fix'd in him that receives the Thing, and 
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(a) Vide Sariderſon de OH Conſcient. Præledt. 7.01. 13. 6427 R | | (1) See above in B. 1. c. J. f. 1 


(2) Sce Grot. B. 2. c. 20. 


2 (3) This is true: But, 


nee upon a Sovereign, t 


e Right ef Life and Death, or, 


the R ight of the Sword is conferr'd : His Subjects are obliged not to reſiſt him, tho he makes Uſe of it upon their ow? 


Peiſons. 
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not in him that beftows it : As for inſtance ; When cauſe the Legiſlator has the ſame Right to challenge 
| pay my Servant his Wages, I am engaged in an the _ of the Delinquent, as à Creditor has to 
AR of Expletive Fuſtice ; not becauſe I have a demand the Money lent to the Debror; and becauſe 
Right to pay him his Wages, but becauſe he has the Body and Goods of the Offender are no leſs liable 
a Right to demand it of me. Thus, I may ſafely to the Magiſtrate on a criminal Arcount, than the 
(ay T have a Right to command my Servant to take Goods of the Debtor are to the Creditor in Caſes of 
of my Shoes; but certainly twould be ſtrangely Debt. In the Elements of the Roman Law, (1) 
impertinent to infet from thence, that therefore Obligations are divided into ſuch as ariſe from Con- 
to command him that Service was an Ad of Fuſtice. ſent, and ſuch as are the reſult of Tranſ; eſſion ; but 
And it is an Argument much of the ſame nature, it ſhould be obſerv'd, that from Tranſere fon there 
to ſay, that becauſe Puniſbmens cannot lawfully ariſes an Obligation, only to make Satisfaction for 
be inflicted but by a Perſon that has authority to do the harm that is done, but not to ſuffer the Pu- 
it, therefore puniſbing is à branch of Expletive Fu- niſhment : And that Co it ſelf is not pro- 
ſlice, Another Argument produced by Grotiut, is oY founded upon a Man's conſent to the Penalty ; 
this, That in Crimes and Penalties there is ſome- but upon that neceſſity of Reſtitution, which upon a 
thing that much reſembles che nature of Co. Settlement of Property, evidently flows from the 
© tratts ; For as the Seller of WP Commodity, is Law of Nature. hus Ariſtotle diſtinguiſhes Con- 
© ſuppoled to have obliged himſelf co every thing tract, into the Voluntary, and the Involuntery (2). 
© natural to the ſale, tho' he mention nothing But his meaning may be thus explain'd ; That as 
particularly; ſo every Delinquent ſeems volunta- in Contracts of Duty there is # Return made of Equal 
© rily to oblige himſelf to be puniſhed 3 for every for Equal, fo in Criminal Caſes, the Satisfation 
Man's Reaſon tells him, that it is abſolutely ought to be an Equivalent tothe Damage. But the 
* neceſſary that every great Crime ſhould be reaſon why be calls the Obligation to make Satis- 
* puniſhable ; and therefore a Man that chooſes to faction, an Involuntary Contract, is, becauſe, for 
* tranſgreſs, directly and deliberately, may by con- Example, in Caſes of Der, it depends upon the 
© ſequence be ſaid to conſent to be unified: And Creditors pleaſure whether the Debror ſhall receive 


© therefore in Scripture we find that Sia is frequent- the Money or no: But, for Example, the Oblipa- 


© ly call'd by the name of a Debt, which we are ties a Thief is under, to reſtore me what has 
© as much obliged to diſcharge, as They that are robb'd me of, or the value of it, bears no man- 
© under Bond to their Creditors (a). To which ner of relation to any conſent of mine, but he 
anſwer, That thus much is certain, that if a Man brings it upon himſelf much againſt my Will. 
knows the Penalty the Law appoints for ſuck a For tis certain, I had rather he ſhould have left 
particular Crime, and yet is wilfully guilty of it, me in quiet Poſſeſſion of what was my own, than 
he can have no reaſon to complain of unjaſt have given me the trouble of bringing an Action 
Uſage, or to think himſelf. hardly dealt with, of Theft againſt him, eſpecially where there is no 
when he is brought to Puniſhment. But it can- hope of recovering more than barely the principal 


not from hence be inferr'd, that a Man gives a by it, But it may be further conſidered, that ge- 


dire and immediate Conſent to his own Puniſhment; nerally every Right has an Obligation that anſwers 
or rather, that he has obliged himſelf by his own it in another Perſon. And therefore upon Com- 
Conſent to ſuffer it; ſince no Man is ever guilty miſſion of the Criminal Aion, the Party that is 
of a Crime, but he has ſome hopes, either by con- isjured has a right to demand Reparation for his Loſs, 
cealing himſelf, or ſome way or other to ſecure or the harm he has ſuffered ; and the Injurious is un- 
himſelf from Fuſtice (b). Vaſqaius indeed (e) at- der Obligations to make him Satisfaction; and This 
tempts to prove, that Criminals are obliged by is the matter which Expletive Fuftice relates to. 


their own conſent to ſuffer Puniſhment, becauſe the But as the Criminal Action is a Deviation from the 


Penal Laws, as well as others, are made by the Law ; the Governours of the Common wealth have 
conſent of the Subject; or at furtheſt, becauſe the power to puniſh as they think neceſſary ; but the 
Legiſlative Power is derived originally from the Con- Delinquent is under no Obligation to offer himſelf 
ſens and Agreement of the People, But I think there voluntarily to be puniſhed. For which reaſon the 
is little or no force in the Argument : For as I ” of” Puniſhments cannot fall under Expletive 
have proved elſewhere, Laws are not Compact, or Fuſtice. So that, it may be ſaid upon the whole, 
Agreements. And | think there is no Abſurdity in that Puniſhment does not belong to either Speries of 
the thing, that I ſhould give my Conſent to the Fuftice, but makes a particular Branch it ſelf. Un- 
Eftabliſhment of a Power, Which may perhaps after- leſs it may be thought more proper to ſay, that 
wards exerciſe certain Acłs upon me, whether I both the Impoſition of Vuniſhments and the Diftribu- 
will my ſelf, or no. Only, I can pretend no tion of Rewards, which have not been determined 


reaſon of Complaint, if I do afterwards feel its before hand by particular Compact, are parts of 


Severi y, becauſe I conſented to fuch a Power. Prudence neceſſarily belonging to the Government 
But Sin is compared to a Debt, not becauſe a Man of others, and therefore ſhould be rank'd under 
is oblig d to conſent to his own Puniſhment, but be- Tufice in General, | 
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(a) V. L. 49. t. 14 1. 34. D de Jure Nſei. L. 9. t. 8 1. ult. C. ad L. Fuliam Majeſtatii. In Tucitus, Ann. 12. c. 53, 
The Woman that married another Man's Slave without the Knowledge of his Maſter, is ſaid; to have conſented to her 
"wn Slavery. (b) Thucydiaes, I. 3. c. 45. Edit. Oxon. init. There are ſeveral Crimes which the Common-wealth hath 
orbid under pain of Capital Puniſhment ; and yet Men have 22 {tropg enough to perſwade them to venture and run 
tt Riſque ; and there is no Man that will An an hazardous Enterprize, when he — of the Succeſs of his 

ot. And we never heard that one State revolted from another, which did not imagine it ſelf ſtronger and better pre- 
pir d for War. (c) Vaſq. Controy. IIluſtr. J. I. c. 28 u. 12, 13 | 

i) Inſtitut. L. 3. t. 14. De Obligat, ſ. 2. (2) See above in B. 1 c. 7,1 12, 
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VI. It will therefore, I think, 

Tat one Man be allowed by every Man that pre- 
ſoould puniſh tends to Reaſon, that tho' by Na- 
res m0? ture all Men are upon the level, and 
ws 47 Puniſhment it ſelf ſeems to be a ſe- 
vere and rigid ſott of Diſcipline, while Men en- 
deavour only to afflict and ruin one another; and 
tho' the wiſe Creator of the World hath ſo diſpo- 
ſed the Natare of Man, and the Events of 
Things, that i Actions are generally purſued 
by ill Conſequences, Which in a manner revenge 
themſelves upon the Cauſes of them: yet that 
poſitive Human puniſhment after all hath. nothing 
in it repugnant to natural Equity; but that on the 
contrary, it is abſolutely neceſſaty to the Com- 
mon Quiet and Security of Mankind. For as it 
was requiſite to the Publick Peace of the World, to 
put an End to the Equality of Nature, by erecting 
Civil Governments ; ſo in the general Looſneſs and 
Corruption of Manners, and Natural Averſion to 
Vertue, the force of Government would ſoon be diſ- 
ſolved, if bad Men were not confin'd, and 
frighten'd into obedjence, by the Dread of ſome 
preſent Evil. And ſince every Man is before- 
hand told publickly what he ought to do, and 
what forbear doing, and what Puniſhments will 
be infliced on ſuch as act otherwiſe, no Man can 
blame any body but himſelf, if by a wilful 7renſ- 
greſſion of the Laws, he falls under the Severity of 
the Puniſument. 5 
VII As to the Perſons the right of 
The Power of puniſping is to be lodg d in, and exerci- 

Puniſhing 7 8 ap 2, y 

whire lodg'd. ſed upon, tis Grotius's Opinion, I. 2. 
| c. 20. F 3. That Nature has not 
given any Determination upon it. So far in- 
© deed, ſays he, we may diſcover from Nature 
© that tis moſt convenient, ſome Superiour ſhould 
© be impower d with it; tho that is not abſolutely 
neceſſary neither; unleſs we take the word Su- 
© periour in ſuch a ſenſe as will imply, that a Man 
© which is guilty of a Criminal Action, ſhall be 
© thought to have made himſelf inferiour to all the 
© reſt of Mankind by that very Act. The Con- 
© ſequence of which is, that no Man ought to be 
© puniſhd by one equally guilty with himſelf (a). 
But I confe(s I cannot be perſwaded but that the 
power of puniſhing is a Part of Sovereignty, and con- 
ſequently that no body can properly be ſaid to in- 
lic Puniſhment upon a Man, unleſs he has (6b). 
Authority over him. For tho upon a view of the 
ill Diſpoſitions of Men, and how eaſily they are 
inclin'd to injure and moleſt one another, we find 
it abſolucely neceſſary to the Preſervation of So- 
ciety in the World, that Puniſhments ſhould be in- 
{lied ; and tho' every Man ought to direct his 
Aclions to the ſupport of Society, as the general good 
of all Mankind ; yet it does not follow that every 
Man is obliged to undertake every Action that tends 
to advance that End; Since that would be to no 
purpoſe, without a concurrence of certain other 
particular Requiſites, Thus, It is neceſſary Men 
ſhould be under ſome fort of Government or other; 
tho“ no Body imagines, that it is left at random 
for any Man to aſſume @ Right or Power over others 


Of the Power of the Soverkign, Bock VIII 


as he pleaſes. Now then, every Evil which is 
inflitted upon antecedent Tranſgreſſion, cannot pro- 
perly be call'd Puniſhment, but that which was 
threatned before, and is inflicted after the Crime is 
known. And therefore the Evils of War, and all 
Ads of Heſtility, muſt not be call'd Puniſhment; 
tho tis true that we procure Caution againſt future 
Injuries by them ; for in a State of War, every Man 
provides Caution for himſelf by his own force, and 
in what manner he pleaſes ; but the Caution an 
injured Perſon receives from Puniſhmerts, mult he 
procured by the Power, and according to the De. 
termination of the Superiour; In War the injured 
Party only, is directly concern'd to puniſh, and 
ſuppreſs his Enemy; but in Civil Government, the 
whole Common- wealth is as much concern d as the 
Party that is injured, to puniſh 4 Criminal. Again 
tis left to the Diſcretion of the ' Injured only. 
whether he will revenge himſelf upon his Eren), 
with a War, or not; But tis left entirely to the 
Superiour, Whether Puniſhment ſhall be put in Exeru. 
tion, or not; nay he has Power to infli it, tho 


the injared Patty deſire the contrary, And laſt, 


the quantity of the Puniſhment is generally Aetermi. 
— 4 before the Fact is — but War the 
Caution mult be tettled according to the Circum. 
ſtances of my own,' or my Enemies Condition But 
beſides, tho' Nature has not determined, whether I, 
or any other particular private Man ought 00 
have the right of inflicting Puniſhments, any more 
than it has deſign'd us to be Princes; yer I chinkit 
is ſufficiently clear from Reaſon, that Puniſhmet, 
as it is the Execution of a Fudiciary Sentence, ought 
to be derived from ſome Superiour, or from a Per- 
ſon who has Authority over the Criminal. Neither 
is there any reaſon why we ſhould be ſo niceinthe 
Explication of the word Saperiour: For *tis abſo- 
lutely falſe that every Sin leaves ſuch a Blot upona 
Man's Honour and Character, that he muſt prelent- 
ly be thought no better than a Beaſt. Neither is 
it good Reaſoning to infer, that becauſe ſuch a 
Man is guilty of ſuch a Crime, therefore [ have 
power to puniſh him. For if I ſuffer by the Crimind 
Action, in a Liberty of Nature, I may demand Satis- 
Faction of him for the Injury, and Caution tor tlie 
future in a way of War; if the 4&ion does not 
affect me, but ſome other Perſon whom I am 
not particularly obliged to defend; I can have no 
more pretence to engage my ſelf in his Cauſe, 
than I have to preſcribe: Laws to thoſe that owe 
me no Subjection. Ex. II. 14. It was a ſaying of 
Democrirus, that it was moſt agreeable to Nature, that 
the moſt deſerving Perſon ſhould govern ; which is per- 
haps true enough in this ſenſe, that where the 
Government is to be conferr'd upon a ſingle Perſon 
elected by a Plurality of Voices, and no one Man 
has any particular claim of Rigbt to it more than 
another, it would be the moſt rational way of 
proceeding, to make choice of a Perſon of the 
greateſt Merits, and that ſeemed to be beſt ac- 
quainted with the Arts of Government. But ſuch 
a Perſon can pretend to no Authority over others, 
except they voluntarily ſubmit co him. As for 
what Grotius ſays, that a Criminal ought not to be 
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(4) See Fobn, Ch. VIII. v. 7. Rom II 22. (b) See what has been ſaid in Note 2. pag. 18. Se&, 4. All the Reaſons out 


Author here alledges, prove nothing, unleſs we allow of his Definition of the word Puniſhment. 
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runjſhed by a Perſon as guilty as himſelf ; This does 
not properly concern them that have publick Au- 
thority to puniſh, but only affects ſuch People as 
love to cenſure and impeach others, barely upon 
their own N Authority, and out of a pretended 
hatred to Vice, without Warrant from any Obli- 
rations they are under by the Duties of their 
Office and Place, Tho without Diſpute it is very 
unbecoming, and muſt neceſſarily leſſen the Reſ- 
pect that is due to the Magiſtrate and the Laws, 
when the Perſon that adminiſters, Juſtice, is 
guilty of the ſame Fices he puniſhes in others, for 
a Man that puniſhes that in others, which he al- 
lows himſelf to be guilty of, does not ſeem to be 
out of love with the Crime, but to envy others the 
Enjoyment of it (a.) Net I don't think it had been 
unlawful for Nero himſelf, after he had &Zi1Pd his 
Mcther, to have put others to death that had been 
guilty of the like Crime (b). And in this, Hobbes 


| is of the ſame Opinion, Leviath. Chap, 28. That 


Puniſhment is derived from the Superiour as ſuch, 
The Definition indeed, which He gives of Puniſh- 
ment is hardly fo full as it ought to be, containing 
only thoſe Puniſhments that are inflicted by the 
Civil Power, and making mention but of one End 
only. Puniſhment, ſays he, is an Evil inflicted by 
publick Authority on him that has done or omitted that 
which is judg'd by the ſame Authority to be a Tranſ- 
preſſion ff the Law, to the end that the Will of Man 
may thereby be the better diſpoſed to Obedience. But 
he rightly infers from thence, That neither private 
Revenges, nor Injuries of private Men, nor Pains in- 
fied by dublick Authority without precedent publick 
Condemnation ; Nor Evil inflicted by uſurped Power, 
nor Harms inflited on the Subject without Regard to 
future Good, are properly Puniſhments, but rather Act. 
f Hoſtility. But it muſt be obſery'd, That ſuch 

ſe Puniſhments as theſe do not immediately place 
us in a State F War, or give us Licence to make 
uſe of the Liberties of an Enemy, or that a Man 
who has ſuffered ſuch Evils is left to his Freedom 
to return Hoſtilities upon thoſe that inflicted them. 


The ſame Author alſo excludes thoſe Evils from 
being Puniſhments, which are the Natural Conſe- 
quences of Evil Actions; As when a Man in / 
ſaulting another, is himſelf ſlain or wounded, or 
* when he happens to fall ſick upon the Commiſ- 
* ſion of ſome unlawful Act; tho' this indeed will 
* look like a Puniſhment from God. Again, he 
* ſays, that when the Harm inflicted is leſs than the 
© Benefit that naturally follows the Crime committed, it 
© is rather the Price or Redemption, than the Puniſh- 
© ment of a Crime. And among his Ad of Hoſti- 
* lity, he mentions the Exceſs of Puniſhment ; or 
* when a greater Puniſhment is inflicted than the 
© Law allows f; and when Hurt is inflicted for a 
© Fatt done before any Law forbad it; and when 
© any Evil is inflicted on the Sovereign; and 
* when Harm is inflicted upon a declared Enemy. 
© But what he adds to this afterwards ; That One 
© who has been a Subject, and declares himſelf an 
© Enemy, is not to ſuffer as a Subject but an Enemy, 
© and therefore that ſuch as ate guilty of Treaſon, 
may be made to ſuffer whatſoever the Repreſen- 
tative of the Common-wealth will, or as Enemies, 
I cannot agree with him; becauſe whatever Pa- 
niſhment 1s inflicted upon Treaſon, is inflicted upon 
the Force of Authority, and proceeds from the 
Supream Power, tho* the Traitor himſelf may rebel 
and deny his Authority, and ſometimes put the 
Common-wealth to a Neceſſity of Suppreſſing 
him by Arms, before he can be proceeded againit 
as 4 Criminal; as when a Man is in purſuit of his 
Slave who is run away, he does it by a Right of 
Property, and not of War. I may further add, 
That the Evils an Enemy ſuffers, are none of 
them thought to be Infamous, whereas the Infamy 
of it, is a particular addition to the Puniſhment of 
Traitors. 
VIII. The next Thing that 
falls under Conſideration, is, the iuman Puniſhment 
End (1) of Puniſhment, which ought to have ſome 
every Man ought to propoſe End. 
to himſelf in inflicting it, after 


(a) Vide Plin, L. 8. Epiſt, 22, Plato, Minoe. He is a wicked Man that does one thing himſelf, and commands another. 


dd Gratian, Cauſ. 3. Queſt. 7, c. 3, 4. ſeqq- 


(b) But yet not for Domitian to og Women convicted of Adultery, when he Himſelf had Debauch'd them. Zonaras, 


Tom. 3. To this we may refer t 


at which Medea ſaith in Seneca's Trag. v. 300, Cc, : 


He did the Crime, that hath th* Advantage of it, 
He's Innocent to You, who only was | 


Your Inſtrument. | 


And certainly all voluntary Informers and Cenſurers of others, ought to take care how they fall under the reach of what 


Juvenal faith, Sat. 2. v. 23, Ec. 


Lori pedem rectus derideat, Mtbiopem albus. 
uis tulerit Gracchos de ſeditione querentes ? 
uit cœlum terris non miſceat, & mare cœlo, 

Si Fur diſpliceat Verri, aut bomicida Miloni, 

Clodius accuſet mæcbos, Catilina Cethegum, 

In tabula m Sylle ſi dicant diſcipuli tres. 


And again the ſame Satyr, v. 38, 

Felicia tempora ; que Te 
Moribus opponunt ; habeat jam Roma pudorem. 
Tertius ( cœlo cecidit Cato. 


Ovid, Faſt, 1. 6. v. 647. 
Sic agitur Cenſura, & * exempla parantur, 
Cum Fudex, alios quod monet, ipſe facit. 
i) See Grot, B. 2. e. 20. Vid, Bacon, Serm, fid, c. 4. 


Let him ery Blackmoor-Devil, whoſe Skin is White, 
And Bandy-legs, who treads himſelf Upright; 
Let him 8 that's Innocent. In vain 
The Gracchi of Sedition muſt complain. 
"Twould make you ſwear the Planets from their Spheres, 
Should Verres peach Thieves, Milo Murtherers, 
Clodius tax Bawds, Cetbegus Catiline, . 
Or Sylla's Pupils Sylla's Rules decline. 
Bleſt times 
That made Thee Cenſor of the Age's Crimes ! 
Rome now muſt need reform, and Vice be ſtopt, 
Since a Third Cato from the Clouds is dropt. 

Mr. Tate. 


Seneca, Controv, I. 2. contr. 14. There is nothing more Deſpicable than a Man that chaſtizes Vice, and yet imitates it. 
Gic, Tuſe, Queſt, J. 3. c. 30. It is the particular Character of Folly, that it diſcovers another's Faults, and orgets its on. 
Plaut. Trucul, 4c. 1. Scen. 2. v. 58. He that accuſeth Another of a diſhoneſt Action, ought to be cautious Himſelf. 


Unenvied he a brave Example ſtands, 
Who by his Deeds confirms what he commands, 
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Satisfaction made for the Damage, or when the 
Nature of the Caſe will not admit of Satisfaction. 
And here my firſt Afertion is, That tho' it does 
not appear to be unjuſt in it ſelf, that the Man 
that did Evil ſhould ſuffer Evil (a), yet that Puniſh- 
ment ought never to be inflifed without a proſpect 
of making ſome advantage from it. And there- 
fore Hobbes makes this one of his Laws of Nature, 
de Civ. c. 3.1. 11. That in Revenges or Puniſhments, 
Men ought not to look at the Greatneſs of the Evil paſt, 
but the Greatneſs of the Good to follow ; whereby, wo 
are forbidden to inflict Puniſhment with any other deſign, 
then for the Correttion of the Offender, or the Admoni- 
tion of others. And tis Plato's Judgment (6), That 
© a Man that acts wich Prudence, will never puniſh 
© barely for the pa Offence ; for it is impoſſible 
© for him to undo what is done already; but he 
© will always regard what is to come, either to 
prevent x ſame Offender from being gailty a 
, | Hat time, or elſe to frighten others from 
© tran{greſſing oy his Example (e). It is indeed ab- 
folurely neceſſary, that ſome regard ſhould be had 
to the Crime committed, becauſe. without that, 
- *tis evident, there can be no Puniſhment ; but then 
the End of Puniſhment ought alſo to be conlidered, 
that a Man may not ſuffer Evil, for what is too 
late for him to remedy ; for tho he be a Criminal, 
yet he is of the ſame Heſb and Blood with other 
Men. And Hobbes proves this Law by theſe two 
Reaſons; f, © Becauſe a Man is obliged by 
© the Law of Nature upon Caution for the future, 
© to pardon them that repenting deſire it: And 


© ſecondly, Becauſe Revenge, as it reſpects only 


© the Paß, without regard to the Example and 
© Profit to come, is only a Triumph and Glorying, 
© in the Hurt of another, tending to no End, and 
© is therefore vain, and contrary to Reaſon. It 
might perhaps Le a Saying proper enough for an 
Attila (d); That he knew nothing ſweeter than 
Revenge, and thought no Satisfaction in nature greater: 
But a Judge when he is forced to puniſh, ought by 
no means to take pleaſure in the 2 of the 
Criminal (e). 


Qui fruitur pena ferus eſt, legumque videtur 
Vindictam præſtare ſibi; diis proximus ille eſt, 
Suem ratio, non ira movet: qui facta rependens 
Conſilio punire poteſt.—— 


Tis cruel Pleaſure to enjoy the Pain 

Our Sentence dooms the Guilty to ſuſtain ; 
Juſtice forgets her firſt and great intent, 
When to Revenge fhe turns the Puniſhment. 
But tis a Godlike happineſs of Mind, 
Freely to judge, with Paſſion unconfin'd ; 
To reaſon calm , and as things appear 

In their true light, be gentle or ſevere. 
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Though we need not go fo far, as to agree to 
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And therefore Auguſtus ſtruck out the Names ct 
ſuch Criminals, that by their Meanneſs could af. 
ford their Enemies no other Satisfaction, than 
that of Revenge (F). © And therefore when the 
© Magiſtrate puniſhes a Criminal with Death or lp. 
© nominy, it is not becauſe he takes any Delight in 
© their Puniſhment, but becaufe he intends ſuch 
© Examples for publick Inſtruction, and that the 
Common- wealth may make ſome Adyan 
*.by their Death, that did it no Benefit in their 
© Lives (g). But I am not ſo far of Hobby; 
Opinion, as to call it an d. of Hoſtility, when. 
ever the Government puniſhes Without conſider 
the true End of Puniſhment ; ſo the Puniſhmen in 
other Reſpects be infli&ted according to the Lan: 
of the Common- wealth (5). 

IX. But the true and genuine End The fi End; 
of Puniſhment is Precaution againſt In- 4, 8 the 
juries ; which is obtained, either by he Offend, 
the Amendment of the Offender, or 
by deterring others by his Example from offending 
for the future; or by i»flifting ſuch Paniſhmem on 
the Party peccant, as ſhall deprive him of a (6 
pacity of tranſgreſſing any more; which Gretius, in 
other words, in the Second Book, Ch. 20, Sed. 
6. expreſſes thus, Puniſhment either reſpe&s the Pg. 
ſons Good that offended, or his, whoſe Intereſt it wah 
ſhould not have offended ; or indifferently, the Gud 
every one (i). The firſt ſort of Puniſhment, is tha 
which deſigns the Amendment of the Offende, ot 
to correct his bad Inclinations by a contrary Me- 
thod of Care. For ſince every A#ion, and ef. 
pecially one which is deliberate and repeated, is apt 
to biaſs our deſires, to give us a hankering aſter it, 
and to grow into what we call an babjs ; it will 
be neceſſary to deprive Vice, as ſoon as we can, 
of all that looks tempting in it (&). And there- 
© fore, as Socrates ſaid, of all Delinguents, he iscer- 
© tainly the moſt wnfortunare, who never ſuffered 
© for his Crimes, and he's ſure to be leſs unhappy, 
© when-ever he does; ſince then he ſatisfies the 
© Juſtice of God and Man; for he that ſuffers dil- 
© chargeth the guile of his Conſcience (1). ca- 
© reftion, as Seneca ſays, well deſign'd, and uſed 
© with Judgment, is ſometimes abſolutely neceſ- 
* ſary; chere being no fuch hurt in it as is com- 
* monly imagin'd ; for under an appearing Evil, it 
carries with ita very ſucceſsful Remedy. For a 
vicious Diſpoſition is reform'd by Pain and Un- 
© ealineſs inflited on the Body, after the ſame 


© manner, as it is uſual to bring crooked Timber } 
Ito Straimeſs, by plying it over Fire, or by open- 


© ing its parts for uſe, by the Wedge and Sawe. 


what the ſame Author faith in another place; 
© That wheneither by our Selves, or by Friends, 
© we have injured another Perſon, it is our duty 


. — 
— W 


Ls 


(a) Pindar. Nem, Od. 4. v. 52. 


— 


2 ord n U uber Torxa- 


He that doth Ill, tis juſt ſhould Suffer. 


Zuripid. Hecub. v. 1250, Sc. 


When you have had the uilty Confidenee 


To do a Crime, learn to {ſubmit and bear 


The Puniſhment. 


i 


% Plato Protag. p. 226. A, B. Edit. Mech. (e) Seneca de Iri, I. I. e. 16. ſpeaks to the ſame Senſe. (d) Fernandus de 


Rebns Geticis, c. 39. (e) Claud. de Conf, Mallii, v. 223. &c, Valer. Max. I. 2.c 9. f. 3 


uilty of Revenge, purely to ſatisfy his own Reſentments. 
4 () 2 to 4 28. Add. L. 18. t. 7. in fin. I. 7. D. de ſerv 


Call. c 12, It never looks well for a Prince to be 


( j ) Suetonius Aug. c. 32. (g) Senec. de Ira, I. 1. C. 6. 


-xportandis, (i) Cont, Senec, de Clem, I. 1. c. 22, (&) Plate, Gorgias, 325, &c. (1) Seneca de Ira, I. 1. c. 5, 
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immediately to apply our ſelves to the Magiſtrate 
© to be puniſhd, as we would to a Phyſician ; leſt 
© the injurious Diſtemper ſhould ſo far infect us, 
« as to ſettle in an incurable Diſeaſe; For a Man 
that is of ſo good a Diſpoſition, as to be in a 
Readineſs to deliver himſelf up to Tage to puniſh 
his own Faults, has no need of making the Magi- 
frate his Phyſician, but may be ſafely truſted with 
hisown Cure (a). | 

X. As to the Perſon who is to in- 
Whether Law- flict this ſort of Diſcipline, Grotius 


X. 4 thinks (5). That tis naturally 
os fo corret* free, for any Man to exerciſe that 


ſort of Puniſhment which deſigneth 
only the Reformation of the Offender ; provided he 
© be Maſter of a good Judgment, and not guilty 
© of the ſame Faults, or others of the like Nature 
* himſelf.” (For they are certainly the moſt unpar- 


| donable Criminals, who bave the Impudence to Impeach 


ubert of Crimes they are guilty of themſelves ; and if a 
Man would reform others; he muſt firſt mend himſelf 
(00. © Bur that as to other ſorts of Puniſhments 
which are of a compulſive Nature, ſuch as Whipping, 
© Beating, and the /ike ; Nature hath made no Di- 
* {tintion between the Perſons that may, and 
© thoſe that may not, inflict them upon others. 
© Except it be, that Reaſon hath particularly al- 
© low'd Parents the uſe of this Right over their 
* Children, u | 
And therefore generally the Civil Laws, to 
© prevent Confuſion and Diſturbances, have juſtly 
© reſtrain'd the common Afenity of Mankind, on- 
ly to the nearer Branches of Blood. But there 
does not ſeem to be much Satisfaction in This: 
For, as I ſaid before, no Puniſhment, . whatever 
the end of it be, can be inflifed, but by the Au- 


| may the Sovereign: And therefore all Reproof 
dy 


y Words looks rather like Counſel and Advice, 
than Puniſhment ; which when vehemently delivered 
and preſſed in harſh Language, ſeems to be 
founded rather upon the particular Laws of 
Friendſhip (1), than upon any common Right. 


2 


n the force of Natural Relation. 


And the truth of this appears from the common 
return that is made to any Man, who undertakes 
to reprove a Perſon he has no acquaintance with, (as 
Terence (d) repreſents it) Have you ſo little Buſineſs 
of your own, as to intrude into another's, and  meddla 
with what doth not concern you? And therefore 
Chremes, in that Author, when he juſtifies his re- 
primanding Menedemus, appeals to the Right of a 
Neighbour, which he ſaid, he thought might 
claims the next title to Friendſhip (e). But beſides, 
tis a very neceſſary part of Prudence, to know 
how to apply our Reproef; for an unſeaſonable 
miſtake of this Nature, may be of very ill conſe- 
quence to a Man's ſelf, and harden the Perſon he 
intended to reform in the vicious courſe he was 
in before, Parents (F) indeed have a right to 
correct their Children, upon a double Account; 
both becauſe the Methods of Education, which 
Nature obliges them to beſtow upon their Children, 
would be to no purpoſe, if they had not the Li- 
berty, as they ſee occaſion, to uſe them with a 
little Sharpneſs and Severity; and becauſe, out of 
Civil Government, they would have an abſolute 
Sovereignty over them. And though, in many 
Common-wealths, this Power is reduced to a very 
little Compaſs, yet they have ſo much almoſt every 
where left them, as giveth them leaye to correct 
their Children at Diſcretion, for thoſe perry Mil- 
behaviours, which are the Effects rather of the 
levity and imprudence of Youth, than of any inve- 
terate ſettled ill Habirs of the Mind; and which 
diſturb more domeftick Quiet, than the publick 
Peace, And 'tis as neceſſary, that ſuch as in the 
Parents ſtead, have the care of educating young 
People committed to them, as Tutors, Governours, 
and Maſters, F ſhould be allowed the ſame Power ; , 
becauſe they can never diſcharge their Duties as 
they ſhould, without the moderate uſe. of gentle 
Diſcipline (g). But this ſort of Puniſhment Grotius 
ſays, ought never ta proceed ſo far as Death; ſince 
tis very abſurd. to hope to reform a Man, by 
throwing him into a Condition, in which tis im- 


—— 4 ud. At 


1 1 


(a) Apuleius de Dogm. Plat. p. 615. Edit, in Uſum Delph. There is more Diſquict and Uneaſineſs in the Impunity a 
Delinquent enjoys, than there is in the moſt ſevere Puniſhment, Plato de LL. I. 9. in the Beginning. No Puniſhment 


appointed by 


w is intended for an Evil, but only to effect one of theſe two Things, Either to make the Offender 


better, or at leaſt not ſo bad as he was, Ariffot. Eth. ad Nicom. I. 2. c. 2. p. 20. Ed. Pariſ. Puniſhment is a ſort of Phy- 


fick, and Phyſick commonly works by contraries. Alcinon de Doctrin. Plato c. 32. Tis as neceſſa 
| be puniſh'd, as it is for a ſiek Man to *pply himſelf to the Phyſician : For Correction is a ſort of 


uching, a crazy and violent Temper, muſt be cooled and kept under by Re- 
its Laſts, Plato in Critias, in the Beginning, The proper Puniſhment for one thar 


Mind, Tacitus, Ann: III. c. 54 A debauc 
0 


ſtraints as ſtrong as the force 


ry for an Offender to 


emedy for a vicious 


tranſgreſſeth out of Negligence, is that which makes him cautious. 


(b) L. 2. c. 20. f. 7. (c) [ocrat. de Permutatione, p. 


39. Edit. Pariſ. Lacbantius Div. Inſt. I. 4 c. 23. When Criſpus 


in Tacitus, Hiſt. I. 2. c. 10. towards the End, Condemn d Fauſtus, tho" he himſelf had been _ and Rewarded 2 


bringing in Accuſations of the ſame kind before, tis ſaid, That the Puniſhment of the Crime di 
much, as it did that ſuch a one ſhould inflict it. Arnobius adv. Gentes, L. 1. It is a great Injuſtice in 


forbid to others. 


not grieve un gn 
you, to make thar 


Criminal in us, which you do your felyes ; or to allow your ſelves in the Practice of thoſe things, which you ſtrictly 


(1) Vid, Terent, Heautontimor. AQ, 1. Se. 1, v. 4, &c. 


(4) Ibid. AQ, 1. Sc. r. V. 23, &c. 


(e) ©. Curtius, I. 3. c. 12. n. 16. 138 of H. 5 No one could take that Liberty to reprove the King which 


he did, which yet he was ſo tender of uſing, that the 


ing ſeem'd rathet to allow him in it, than he to aſſume it, Cic. 
Off. 1. 1. c. 17, Advice, Perſwaſion, Exhortation, Conſolation, and ſometimes Re 


proof, are particularly uſed in Friend 


ſhip, Hom. Iliad. L. 1 bo 0 Fg 'Aza24 Nf αενj,s?e c Fry iraies. And to this we may refer that of Muſonius Rufus in 
1. 


Tacitus, Hiſt. I. 3. c. 
See Mr. Noodt's Treatiſe ad Legem Aquiliam, 


) V. L. 47. t. 10. I. 7, ſ. 3. D. de Injuriis. Libanlus Declam. 20. 


) Seneca de Ira, I. 2. c. 27. The Corrections of Parents and Maſters muſt be look'd upon to be of the ſame Nature 
vith Cutting and Abſtinence, and other ſevere Methods of Cure, which do us good when they hurt us What Power 
"her Relations have over others, in this Caſe may be ſeen, L. 9. t. 5. C. de Emendatione propinquorum. Plato de LL. I. 
'- p. 893. A. decrees, that in bis Common-wealth, Since young People are as intraftable as the wildeſt of Beaſts, thoſe 


Children that were Free ſhould be ſubjeR only to the Corre 
that any Freeman ſhould haye the Liberty to chaſtiſe any Slave, whether Boy, Maſter, or 
Xenoph. de Repub. Lacedæmoti. Lycurgus made a Law, That no Man ſhould command his-own, or another 


ay Fault. 


Eon of thoſe that had the A of their Education. 


But 


utor, if he took him in 


Man's Children, to do any thing but what was Juſt. Ad that if a Child ſhould, be beaten by another, and complain 


2 


= 


of it to his Father, it ſhould be thought Mean and Irreputable, if the Father did not Correct him again. 
| 4 


But chat 


D 8 pothble 
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poſſible for him to expreſs any Amendment : 
though 'tis the Opinion of ſome, that when a 
Man is grown incorrigibly vicious, tis juft and 


reaſonable to deprive him of 


Life; eſpecially 


ſince ſuch ſore of Perſons are generally very bad 
Neighbours to others. So Seneca fays, © That 


Q-S 4 


* 


Death is the beſt Remedy for an incorrigible 
Diſpoſition; and that tis the ſafeſt way for 
him to leave the World, who is never like to be 


Maſter of himfelf in it (a): And Plato ſays, 


© that a wicked Man had better not live, ſince he 


is under à Neceſſity of may 


Aſper, in Tacitus, gave this Reaſon for his en- 
gaping in the Comſpiracy againft Nero, that it war 


imprſſible for 
Suetonlus telleth the Story 


him to ſtop his Cruelties otherwiſe ; or as 
in his Life of Neo,' 


7 


from him, ſecuring him in ſome diſtant plate, and 
the like: or elſe Thirdly; by obliging him to leary 
at his own Peril, not to incur further Guilt o. 


Offend any more; which falls in with the An. 
ments, I before treated of. But now there can be 


no effectual way to ſecure the Party injured' from 
ſuffering the like from other Hands, but by ſuch 
a puniſhment, as ſhall be publick, conſpicuons; and 
make the Criminal an Example. And for-this req. 
ſon Malefactors are ſeldom executed in Priſon, but 
in places of commort reſerr, and with fuch'frighe. 
ful Solemnity, as may ſtrike Terrour into the Multi. 
tude. And this is an End ſo natural to Puniſhmen 
that when in heat of Paſfon and Revenge, a Man 
thinks he hath had ſufficient Satisfaction from the 


Perſon that had abu/ed him, *tis uſual to add, us 


ſome of the Cenſpitators charg'd* all the guilt of the | you like this, provoke me another time. But however, 
Plot pon Nero, himſelf ; 'ns if they could not have. 
better expreſs d the reſpe# they had for him, than by 
kiling him, after he bad diſbonour d himſelf by ſuch va- 
riety of Wickedhefs (b). Yet Charity ſhould perſuade 

us not to be too eaſily prevail'> upon to give any 
Man over fer deſperate. But this fort of puniſh-. 
ment may alſo promote the good of others. For tis 
certainly ſufficient Caution to others, when a Man 

reforms upon the ſenſe of the ſeverity of his puniſh- 


mem: 


and when an incorrigible Perſon ſuffers 


Death, greater Security cannot be given that he 


will never create freſh Difturbances. 


And that 


none but ſuch incorrigible Perſons ſhould' ſuffer. 
Death, may perhaps be well enough admitted, in 
Crimes of a lower rank, and lefs malignity. Bat 
Crimes of a deeper ſtain, muſt not be allowed the 


ſame Privilege. 


For ſince no Man is to be decla- 


red incorrigible till he had been frequently Aunty | 
of the ſame Fault, it would be but little for che 
advantage of the Common- wealth, to defer the 
puniſhment Of à Criminal, till he had frequently re- 
peated perhaps the worſt of Villanies. 9 8 ee 


The ſecond End, 
of Puniſhment, 
Caution for the 


XI. Another End of Puniſhment, 
is his good, whoſe Intereſ# it was the 
Criminal ſhould'not have offended, or 


Injured. who ſuffer d by the others Offence ; 
- that he may not for the furure be 
In danger of the like injury from him or any one 


clſe (1). And this is to be obtained theſe three 


ways. 
Secondly, if he be allowed Life, b 
of Power to hurt ; as by keeping 


the Death of the Criminal: or 
depriving him 
im in Cufody, 


Firſt, by 


taking his Arms, and other Inſtruments of Miſchief 


the Sovereign only has juſt power to infli' this 
Puniſument: Though Legiſlators in ſeveral Common. 
wealths, in compliance with the fierce and obftmate 
tempers of their People, have made ſeveral 4}. 
lowanees and Indulgences to that ill- natut'd Poſſy 
which urges Men to profecute their own Agen. 
ments and do themſelves Fuftice. The Re venger of 
Blood in the Divine Law, ſeemeth to have been eſt- 
abliſh'd by ſuch an allowance (e): except we n. 
ther think this to have been fome remainder of the 
State 'of Nature. And ſome think they diſcover a 
Cuſtom like this in Homer, in that Paflage which 
relates to Theocl;mernns. Indeed, I think the Law 
Ewripides mentions, can hardly be explain'd in any 
other ſenſe (d), eu oy d H dd n,) that 
is, they made Satisfaction by Baniſhment, and aid mn 
kill one another; implying that the o Cuſtom of 
private Revenge Was abropated, to prevent the dm. 
ger of its going too far; which in Paniſhment in- 
flicted by the Aagiſtrates, there is no fear of. It 
appears indeed from Homer, that it was uſual to 
buy off the Baniſbment, by paying a pecuniary Mull, 
to the next of Kin to the Party Rilld (e). Ahd at 
this day in Morocco, tis permitted the Kindted of 
the murther d Perſon, either to compoſe all diffe- 
rence by an Agreement with the Murtherer, or t0 
diſpatch. him without formal Preceſs, if Publick Ju- 
ice hath, not apprehended him before; becauſe it is 
there taken. for a ſettled Rule, that Revenge is no 
Sm And Tacitus in his Account of the Germans, c. 
21, tells us, That the Father, or the next of Kin, 
* are under a neceflity of engaging in the quarrel ; 
but the difficulty of an Accommodation, (faith he) 


a. S 14 . £4 


— 


. 
. 


Xenophon ſays, I. 5. mei dragde. (That, if I ſtrike any Man for his own good, I own I deſerve to be puniſh'd, but 
then it muſt be ſo as Parents are puniſh'd by their Children, or Maſters by their Scholars For thus Phy ficians are al- 
low'd to Cut and Burn their Patients, when it is in order to their Cure) was only to excuſe that Severity, and Moroſene/s 
of Humour that was obſery'd in him. But what may be Lawſul enough for a General or a Commander to do, is not tlere- 
ore Lawſul for every one elſe. | 

(a) Seneca de Ira, I. 1. c. 16. in the Beginning, You are now grown incurably Wicked, and are perpetually adding 
one Crime to-another ; you no longer 177 your ſelf the Trouble to bring Excuſes, (which ill Men are idem without) 
for your Vices, but think the Sin it ſelf, reaſon enough tor you to fin on. You have ſach a Thirſt after Wickednels, 
and have indulged, and pleaſed your ſelf in it ſo long, that it is impoſſible you ſhonld quit it, till you take leave of 
your ſelf. You will one time or other endeavour to lay violent Hands upon your ſelf. Well we will be your Friends, 
and remove that Madneſs from you, which ſo diſorders you; and ſince you arc ſo deeply engaged in your own an 
other Men's Puniſhments, will 22 all the good that is now left for you, and that is, Death. Senec de Benef. I. 
c. 20. Plato in Gorgia, p. 349. B. Tacitus, Ann. XV. c 53. | 

(b) Sueton, Nero, c. 36. lamblicus in Protrept. c. 2. As it is ſafer to apply Cauſticks to a Swelling, than leave it to it 
ſelf ; fo tis better for a wicked Man to die than live, Roſar. Perſic. o. 1. When a Man is never Innocent but in his 
Sleep, tis better he ſhould die than live, as Plato will have it, de LL. I. 9. p. 928. D. 
(1) See Grof, B. 20. c. 2.1.8. (c) Numb. XXXV. Deut. XIX. Vide Selden. de J. N. & G. Sec. Hebr. I. 4 c. 2. 
Grotius upon Exod. XXI. 12. Add. Roc heſort Deſcr. Antill. p. 2. c. 19. Homer. Odyſſ. 6. v. 276. 
(4) Euripid, Oreſtes, v. 512. (e) Homer. Iliad. 9. v. 628, Vid. Apoll. RHed, Argonaut. I. 1. v. 90. 
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is not great, for 'tis uſual to expiate a Murder, 
© by a Preſent of a certain number of Sheep, and 
fiber Cattle, and then all of the Family will be 
« fully ſatisfied (2). * 8 
XII. The third End of Puniſhment 

The Third, the js the good of all indifferently ; the Se- 
general Secu- Ferity of the Puniſhment being ſuffi- 
rity» 7 7 . 1 A's , 4 
cient Caution for ever an's Securi- 

500 The deſign of which fort of Puniſhment is, 
either to prevent Malefactors that have done Inju- 
ries to ſome, from doing the like to others; an ef- 
fe to be obtain'd, either by putting them to death, 
by confining or diſabling them in ſuch manner, as 
ſhall deprive them of the power of doing barm (c), 
or by the rigewr of the Puniſhment, overcoming 
their Inelinations tO tranſgreſs : or elſe to better o- 


thers, that might be encouraged by the impunity of 


Delinquents, from hurting and diſquieting their 
Neighbours. And this may be effected by Publick 
Executions, Or as they are uſually call'd, Publick 
Examples, at the ſight of which others are to take 
warning (4). And the more Publick the Puniſh- 
ment is, the greater effe& it is like to hate in re- 
forming others. The Lacedemonians had a Cuſtom 
contrary to the reſt of the World, in puniſhing 
their Criminals in the Night (e); thinking perhaps 
that the darkneſs added ſomething to the Terrour of 
the Puniſhment (F). And under this End of Puniſh- 
ment, We may compriſe all thoſe Advantages which 
reſult from the Support and Preſervation 'of the 
Authority of the Civil Government, among all the 
impudent and violent Invaſions upon the Laws, 
which ſo ſrequently diffurb and weaken it. For 
eis the may of the whole Common-wealth, to 
be concern'd for the preſervation of the ſupream 
Authority; and as long as that continues entire, 
the moſt prolligate Criminals may be kept under 
reſtraint. But beſides theſe Ends of Puniſhment I 
have here mention'd, I ſee no neceſſity of allow- 
ing thoſe other Selden mentions de J. N. & G. I. 1. 
. 4. as the Sati factory, Aer or Expiatory, or 
either that the deviation from the Law may in 
ſome meaſure be made up, and the inequality of 
the Action be corrected. The Arguments he pro- 
duces from Scripture, ſeems to relate only to Di- 
vine Fuſtice, or the particular Sanity of the Few- 
% Nation. | 


— 


XIII. As to thoſe Exceptions Which 2 - P- 
Grotius (g) adds to this Propeſition, vate Men 5 
That the Inſliction of all Exemplary Pu- allowed to in- 
niſhments ought to be lodged in the Go- ict Puniſh- 
vernment of every State, it muſt be ob- nt. 
ſerved, that whatever is inflited in certain Places 
and on certain Perſons which are not ſabject to a- 
ny determinate Court of Fudicature, as for example 
upon Pirates, muſt be reduced under the RIS ef 
War, which is utterly different from the power of 
puniſhing. For Pirates and Preebooters, are common 
Enemies, and every Man may draw his Sword 
againſt them. Tis good Advice indeed which 
Grotius gives afterwards (1), That it would be 
the moſt proper method for Merchants and Sea— 
men, before they begin their Voyage, to procure 
Commiſſions for themſelves from publick Authority 
to take all Pirates, where-ever it be their fortune 
to come up ya them, that fo, when they ate 
obliged to it, they may engage them, not a5 by 
their own, but upon the publick Authority. The 
Law mentioned in Deuteronomy, chap, 13. v. 9. 
doth not give every private Man right to Kill the 
Perſon that would lead him into Idolatry ; but 
only to bring him forth to Juſtice, that upon cog- 
nizance of the matter, the People ſhould fone him, 
But yet, admitting that every private Man had 
power given him to puniſh one convicted of ſuch a 
Crime, the eſtabliſhment of ſuch a Power by a 
previous Law, makes the private perſon an Inſtru- 
ment of the Government; and what Actions he un- 
dertakes on this account, muſt, be look'd upon as 
commanded by . (4b). The Action 
of Phineas (2) tho' favour'd by God's particular 
approbation, is not an Argument to be inſiſted on; 
For ſuch a Zeal allow'd to any Man indifferently 
at other times would ſoon confound and diſti act 
all Civil Order, and give Colour and Protection 
to every one's Raſhneſs and Paſſion (3), The 
power of Life and Death, which in ſome Common- 
wealths, Maſters of Families have over their Chil- 
dren and Servants, tho* it do's not originally flow 
from the Common-wealth, yet under Civil Go- 
vernment, we may N op it to be a branch o 
publick Authority, . which the Sovereign permits 
Heads of Families to exerciſe over thoſe under 
their Charge. And there is no reaſon to the contra- 
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(a) Vid. Dionyſ. Halicarnaſſ 1. 1. p. 68, Edit. Lipf. Leaving, Namitor to inflit the Puniſhments' as he pleas'd, becauſe 
thought it reaſonable, that the Party that was injured ſhould have the Right to puniſh. 
(b) Plato de LL. 11. p 977. B. Criminals are ane not becauſe they have offended, for what is done can never 


undone ; but that 


r the future the Criminals themſelves, and ſuch as ſee their Crimes puniſh'd, may take Warn- 


ing, and be put out of Love to Vice. Tullus in Livy, I. 1. c 28. Let others at their Peril, attempt the like afterwards, 


when I have made him an Example to all Mankind. 


And let the World learn, by your Puniſhiment, to think thoſe 
things Sacred which you have violated. Liv. I. 1. c. 33. Ancus built a Priſon in the widal. 


e of the City, juſt by the Forum, 


to frighten the growing Boldneſs of Vice. Add. Agathias, I 4, init, Lucian. Phalaris, 1 p. 135. in fin. It would be to 
do purpoſe to expect any Benefit from any thing, if Malcfaftors were not perpetually terrified by the Fears and Exper 


Uations of Puniſhments. 


(c) Gunth. Ligurinum, J. 1. v. 527, &c. 
Nec melius Pulte, furor atque ſuperbia, plebis 
Puniri poterat, quam tanti ut cauſa tumoris, 
Friperentur opes, ut, quos opulentia dudum 
Fecerat elatos, in ſe revocaret egeſtas- 


What happier Art could he have us'd t'aſſwage 

A 3 Town, and a bold Fattion's Rage; 
Than to deprive them of that Wealth, from whence 
The fatal Ills unhappily commence ? 

Seditions are by Wealth and Eaſe maintain'd, 

But ſoon b ant and Poverty reclaim d. 


Speaking of the Citizens of Utrecht, «who had been Fined a great Sum of Money by Frederick, for an Inſurretion there. 
(4) ViceL.9.t 27.1 1. . C ad L. Jul. repetund. L. 9. t 20.1, 7. C. ad L. Fabiam de Plagiar, Quintil Declam. 274, 
hen Criminals are executed, the moſt publick Places are choſen, where there will be the greateſt Number of Specta- 
tors, and ſo the moſt, for the Fear of Puniſhment to work upon em. Senec. de Ira, I. 3, c. 19. The more publick the 


Puniſhments are, the greater Effeſt will they have upon _ * 1 others. a 0 
) Comp. Val. Max. I. 2. c. 9.1. 3 
(2) Numb XXV. (i) v. Selden, de J. N. & G. &c. J. 4. c. 4. 


(e) Herodot Melpom, p. 107. Edit. H. Steph. 
(1) Ubi ſupra, ſ. 14. ) Sec Grotius upon the Place, 
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Book VIII. 


ry, why there may not be a oy Hope in every 
Common- wealth, who in certain Caſes may be al- 
low'd power tO puniſh Criminals extraordinarily, 
without any judicial hearing, provided Care be ta- 
ken he ſhall not abuſe an Authority of ſo large ex. 
tent. Thus when the Government lets a certain 
price upon the Head of a Traitor, the perfon that. 
kills him, is ſuppoſed to do ic by publick Authority ; 
for altho' ſuch a Declaration has not always the 
force of a Command, yet when the Traitor is Kill'd 
upon a view of chat encouragement, the action may 
be defended as undertaken by publick allowance 
and authority (a). Grot:us in his Comment upon 
Eſther, cap. 9. v. 10. obſerves, That it was an O- 
pinion which obtain'd among the Fews, that if 
any Man attempted to betray an 1/raelite, or his 
Eſtate to the Gentiles, or put any publick Affront 
upon the whole Body F their Nation, that it would 
be no ſin for a Few to kill him, his eſtate being 
left his heirs. But the liberty which the Jews at 
that time took in the execution of their Revenge, 
does not ſeem to be agreeable to the nature of 
the Civil Government. There is a Law mention'd 
in Andocides Orat. 1. That if any Perſon attempted 
© the Subverſion of the Democracy at Athens, or if 
© any Perſon, upon the diffolution of the Popu- 
© lar form of Government, ſhould create any Magi- 
© ſtrate, he ſhould be pronounced an Enemy to the 
© State ; and no body that kilbd him ſhould be pu- 
© niſhable ; and then follows the Oath which all 
the Athenian Tribes engag'd in, to kill the Per- 
ſon that ſhould do ſo. And Valerius inſtituted a 
Law at Rome, © That no Magiſtrate ſhould ever be 
© created, from whom there ſhould lie no appeal ; 
and that it ſhould be lawful to kill any Perſon 
that ſhould make ſuch a Magiſtrate. And that 
it ſhould not be capital for any Man that did kill 
him Cb). And the Panchæi are ſaid to have 
lookt upon it as unlawful for their Prieſts to paſs 
the borders of their conſecrated Country; and if 
any Man found chem without thoſe Limits, he 
was allow'd to kill them (c). Here therefore 
we may obſerve, That in theſe, and all other 
Laws of the like Nature, upon ſuch evidence of 
the fact, as admits of no ſcruple and diſpute, the 
general Edict has the force of a poſitive Sentence of 
| Condemnation; and the Death of the Perſon that 
follows upon it, ſeems to be authorized by the 
command of the Magiſtrate (1); and if a private 
Man, upon the influence and inft;gation of ſuch a 
Law, (ſuppoſing the Reaſons of it be juſt,) 


14A na a A 


ſhould kill the Party, he will not only be indemni- 


fied in the Civil Court, but may be fairly acquitted 


by his own Conſcience, ſo he was not induc'd to 
that a&ion by any private fete or reſentment, but 
barely by a belief, that by ſuch an action he ſhould 
do $00 to his Country; and eſpecially, if the 
reaſon. why the Law permitted, or commanded 
any Man to be the Exceutioner of the Penalty waz 
that the Common- wealth was in imminem Danger 
from ſuch treaſonable Attempts. But the Caſe ig 
different, as to the, Blood which is Jyilt upon an 
Indulgence, the Law ſometimes alloweth to a fu 
Concern and over viclent Paſſion; which on! 
takes off the Civil Puniſhment, but doth not excuſe 
the guilt of the act. Of this nature are the Law; 
which permit Husbands to kill Aduhrerers and their 
Wizes, when they ſurprize them in the 4# : for 
Human Laws pardon only the violence of à Dil. 
content conceiv'd upon the moſt ſevere Injuries, 
Though poſſibly it might be a more convenient 
way, to leave ſuch Injuries to be puniſh by the 
Magiſtrate, ſo the Common-wealth might be in no 
danger by the delay of the revenge (d). 

[V. But notwithſtanding, 
from the Ends of Puniſhment, and 
the State of Human Nature, 'tis ma- | 
nifeſt, there may be ſome Action. — " 
in themſelves evil, which yet it : 
wou'd be needleſs, and to no purpoſe for Hamm 
Juſtice to puniſh. Such as are, ft, Ads meerly 
internal, as ſinful Thoughts, evil Inclinations and 
Defires; though it may afterwards happen, they 
may (as ſuppoſe by a ſubſequent Confeſſn,) be 
diſcover'd (e). For fince no Man is injar d by 
ſuch an internal Motion, no Man can be concern 
for the Puniſhment of it (F). Tis true indeed, 2 
Philo faith, That while we entertain, tho it be mh, 
our Imagination, with bad Thoughts, we are guilt 
thoſe Thoughts : but this holds true with Relation 
only to Divine Juſtice. Though Grotius in his 
Comment upon the 5th of St. Matthew, v. 28. ſhews 
from ſeveral Teſtimonies of Heathen Writers, that 
ſuch Thoughts, from bare Reaſon only, may be 

roved to be real Sins (g). But 'tis a quite dif- 

erent thing, when the internal Acts are conſidered 
in Conjunction with the external; for the influence 
theſe have upon the Quantity and Quality of our 
Actions, is very conſiderable. And therefore ma- 
ny Crimes are puniſh'd, which have yet been ſtopt 
in the Attempt, and fail'd of final Succeſs (H. But 
beſides, it would be too rigorous to make every 
Peccadillo ſubject to the Severity of Human Puniſt- 
ments, ſince in the preſent ſtate of human Na- 
ture, the greateſt Caution and Intention imaginable, 
is not ſufficient to guard us from a Multitude of 


What Offences it 
is needleſs for bu. 


(a) Add. C. L. 3. t. 27. @uando liceat unicui que, ſine 2 ſe vindicare, vel publicam devotionem. L. 1. 


Vide Grot. L. 2. c. 20. ſ. 17. 
que, Cc. Cauſ. 33 Qu. 8. Senec. Controv. J. 1. Controv. 4. 1. 4. Controv. 24. Xenoph. de Educat. Cyri 1 3. p. 41. Edit. 
HA Steph. Valer. Max. I. 6. c. I. f 13. Bacler ad Grot. I. 2. c. 1,1. 1 


in flor. ſparſ. ad Fs 4 8882 ad L. 48. t. 5. D. I. 22. ſ. 4. ad L. Ful. de Adult. 


(b) Liv. I. 3 c. 55. (c) Diodorus Siculus, I. 1. c. 46. (1 


Poteſt. circa ſacra, c. 3. 
det. 


ot. inſid. The Origines Furis Civilis by Mr. Gravina, 
Mr. 


ynckerſhoek, Lib. 3. Chap. 10. 


lumny, J. 15, c. 2, 
his Friend his Dreams, (and Dreams in Nature we kno 
Colours his Malice can give them, and then repreſent t 
Indicted, as guilty of as great and hi 
So that when this came to be pnblickly known, Peo 
that they would hardly own that they bad been Aﬀleep. 
Fortune to be born among the Atlantei, where they ſay, 


() Vide Grot. in Hor. ſparſ. ad Lib. 


. (F) Copitationis p nam nemo patitur. Vide L. 48. t. 19.1. 18. de Pœnis. Philo Lib. 25 
Lib. III. 5. 584. & ſeqq- and the Obſervationes Fur. Civil. by 


(g) Add. Bodinus de Repub. I. 4, c. 7, p. m. 734. Ammianus 
The — tells is of one Mercurius, who 


w ule to be odd and extravagant) to paint them in the work 
Pp hem to the ſuſpicious Emperor? upon which the Dreamer was 
gh a Milſdemeanour, as if he had actually committed ſome unpardonable Fatt. 
ple were ſo far from telling their Dreams before Fi 

And ſome Learned Men were concern'd, that it was not their 
no Body dreams, | 


48. t. 8. 1. 14. D. ad L. Cornel. de Sicariis. 


— 


(d) Vide Gratian Can. quieun- 


4. Ant. Mattheus de Criminib. ad L. 48. D. t. 5. Gro: 
(e) Ad Grotius Imper. de Summar. 


Marcellinus gives us a very ſtrange Inſtance of Ci- 
ſe Practice it was, when any Man happen'd to te 
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Slips and Infirmities. And therefore Themiſtins (a) 
when he had divided Men's failings into three 
ſorts, viz. Misfortunes, Miſtakes, and Criminal A- 
gion, very juſtly adds, that a Prince ought to pi. 
j the frſt, correct the ſecond, and puniſh the third 
(%. Tis ſaid of Alpbonſas King of Aragon, 
That having Carefully read ov’ the whole Ho- 
© dy of the Portugueſe Laws, he highly commen- 
« ded the Wiſdom, and the Order, and Adminiſtra- 
gion chat was obſerved in the Comman-wealth z 
© but was as much diſpleas d to find fo many Par- 
© ticular Laws calculated for the moſt Trivial and 
© Minute Caſes; and to expole the ſcrypulons ex- 
« a&tneſs of them, he ask'd the Portugueſe in way 
© of raillery, How a Man was to be puniſhed. that 
«© ſer his foot to ground (e). Grotius in his 2d Book, 
C. 20. C 19. ſpeaking to this Subject, ſeems not to 
have {aid what is exactly proper or true : Our ſlips 


| and failings, ſaich he, can hardly be call d fins ; be- 


cauſe, if we conſider them in the general, they are not 
_—_ with that liberty, which in particular they 
ſeems ro be: for I can't think it is a Conſequence, 
that if it be morally impoſſible, but a Man muſt 
fall into ſome ſins ; therefore ſuch fins of daily in- 
frmity, or incurſion, as they are call d, ceaſe to 
have the nature of fin. He adds in the /ame Chap- 
ter, that thoſe ſins do not deſerve puniſhment, 
which neither direcily, nor indiretly, bear any re- 
lation to Human Society, or other Perſons, for 
that there can be no reaſon, why we ſhould not 
leave ſuch Sins to be 5. e by GOD Almigbty, 
who has the higheſt Wiſdom to knaw them, the 

eareſt Fuſtice to examine them, and the molt ab- 
olute Power to puniſh them: and that therefore tis 
without any proſpect of 22 and conſe- 
quently to no purge efor Men to inſtitute ſuch pu- 
niſhments, Tho' I think, it may be very well 


| made a queſtion, whether there be any ſuch — 
re 


as thoſe he ſpeaks of, if we except thoughts be 

they are produced into action. Beſides, the Civil 
Laws deny to ſome Act the power of producing an 
Action, or exempt them from human Penalties ; ei- 
ther for publick Peace and Quiet, or upon other 
reaſonable accounts ; ſometimes it may be ſuppo- 
ſed that a certain Action would look better, if it 
could not ſeem to have been undertaken upon 
fear of buman Puniſhment, ſometimes the matter 
may be too frivolous to give the Judges the trou- 


| ble of hearing it; or perhaps be too perplext and 


intricate to be determin'd; or when the evil is 
grown inveterate and fo rooted in the Temper of 
the People, that it is not likely to be ſuppreſsd 
without a Convulſion, which might prove Fatal to 
the Common-wealth (4); or elſe to prevent an 
unreaſonable Increaſe of Suit, at Law (e). In 
fine, It is abſolutely Necellary, that all thoſe Diſ- 
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orders of the Mind, which are the Effects of the 
common Corruption of Mankind, ſhould be exemp- 


ted from Puniſhment ; ſince they are ſo general, that 
tis impoſſible but all Civil Government ſhould be 


diffolv'd, if ſuch Sins ſhould fall under the Severi- 


ay of human. Penalty, before they diſcover them- 
{elves by an open Enormity ; ſuch as are Avarice, 
Ambition, Inhumanity, Ingratitude, Hypocriſie, Enay, 
Detrattion, Pride, Anger, Diſcord, and the like: all 
which Vices, it was our Saviour's great Deſign, 
by the Holineſs of his Doctrine, to extirpate and 
ſuppreſs. For tis certainly true, as Seneca ſays, 
* 'That if every Man was to be puniſh'd that was 
of a wichod and depraved Diſpoſition, none 
could be excuſed from Puniſhment (J). 

XV. But neither is it always ne- 
ceſſary that * 2 as u 
may properly be puniſu d by the Ci- % , 
vil Court, ſhauld x 4.45 Dee always of py 
be puniſhed by it (1); but there may be fomo- 
times room left for garden. The Stoicks indeed, 
as Stobæm (g repreſents them, were violent a- 
gainſt this Opinion: For a wiſe Man, they ſaid, 
ought never to parden any Body; becauſe the 
Perſon that pardons muſt ſuppoſe that it was not 
the Ofender's Fault that he tranſpref ; though 'tis 
certain, that every Man's own natural Depravity 


is the cauſe of his Tranſgreſſon: and theretore tis 
ſtill true, chat Offenders ought not to be pardoned. 


What they want by this Argument ſeems to be 


this, either tis a Man's own fault that he offends, 


or it is not; if it be not his fault, there is no 
Offence committed, ſince every Man tranſgreſſes 
from his own gatural Depravity, and therefore 
in this caſe there is no need of pardon ; and if it 
be a Man's own fault, then he can't be admitted 
to Pardon, becauſe Pardon is not to be allow'd to 


any wilful Tranſgreſſors, Which Reaſon maniſeſt- 


ly begs the thing in diſpute. They add, That a 
good Man is not to be compaſſionate or aps ja for 
a compaſſionate merciful Man deprecates an 

vours to alleviate the Puniſhment a Criminal de- 
ſerves, but every Man ought to have Retribution 
made him, according to his deſerts. But now, the 
Nature of deſert or werit is different with reſpect to 
good, and with reſpe to evil. The good which 
is due to a Man cannot in Juſtice be denied him 
but the Nature of evil is ſuch, (it not intending 
the Benefit of the Perſon that muſt ſuffer ic) that 
it is no Injury to deny it him. They argue fur- 
ther, that a Man cannot be inclinable to mercy, 
without thinking that the Pwniſhments which the 
Law appoints for Delinquents are too ſevere; or 
that the Legiſlator has preſcrib'd penalties without 
due regard to fact. But this is ſtill but weak 
Reaſoning. For tis no Contradiction, that the 


(a) Orat. IX. ad Valentin. Jun. Add. Sanderſon. de Faram. Oblig. Prele8. 3, ſ. 18. 


W — — — 
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(5) Hier. Oſorius, J. X. 


(c) Fuljanus in Ceſaribus de Probo. Tis very difficult for a Man to govern an Horſe, or any other Beaſt, and much more 
Men, without indulging them in ſome _ they have an Inclination to ; as ah rn uſually allow their Patients in 


lirtle 9 that they may be the 


ricter in the Obſeryation of the great and chief Prefcriptions. The great 


Lord Shaftsbury, in an imperfect Piece of Mr. Locks, ſays, That in every Perſon, there arc two Men, the 
8 Wiſe, and the other : Fool ; and you muſt allow oe the Liberty of foll,win their Genius, cach in his turn, 
But if you pretend to have the wiſe, the grave, and the ſerious one, always fit at the Helm, the Fool will grow fo 
© uneaſte and troubleſom, that he will diſorder the Wiſe one, and render him incapable of doing * thing: You 


muſt then let the Fool alſo in his turn, have the Freedom to follow his Whims, to play, and divert 
ding to his own Fancy, if you will have your Affaits go on ſmoothly and caſily. 
(4) To this purpoſe is Lberius's Epiſtle about Luxury. Tacitus, Ann. III. 53. 


(1) Vid, Grot. «bi ſupra, . 21. 


7. 22, (JF) De Ira, I. 2, c. 31, in fn. 


mſelf accor- 


(e) Add. Seneca de Clementia L. 1. 
(g) Stob. Serm. XLIV. 
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Of the Power of the Sovereign, Book VIII. 


Puniſhments preſcrib'd by the Law may be juſt, and 
yet may ſometimes be mitigated ; for the Law de- 
rermines only in general, what Puniſhments are to 
be inflifed on ſuch and ſuch Crimes, without con- 
fideration of the particular Circumitances which 
may ſometimes happen, in certain Perſons, in certain 
States and Conditicns of the Common - wealth. 
But particular Men are pardoned for certain Rea- 
ſons, which do not take place either in al 
Offenders, or at all times. Seneca (4), in his 
Book de Clementia, ſays, That Pardon is a Re- 
miſſion of the Puniſhment which is due, (pœnæ debitæ) 
but that a wiſe Man always doth what he ought to 
do. But here the Miſtake lies in the word due 
(debitæ,) For if it be meant, that puniſhment is due 
to Offenders ; that is, that an Offender may be pu- 
niſbed without injury or juſt occalion of complaint; 
in this ſenſe it will not follow, that if a Man doth 
not puniſh an Offender, he doth. what he ought not 
to do: for a Man may very juſtly and lawfully do 
many things, which he is not always neceſfarily 
obliged to do. Beſides, as it is a miſtake to fay, that 
Puniſhment is due to an Offender, meaning by it, 
that there is an inherent Right in the Delinquent 
which the Puniſhment is to ſatisfy , (for I'think no 
Man ever complain'd that his Puniſhment was 
remitted ; except it may be ſaid, that a Man 
may wiſh that ſuch Correction, as might have re- 
claim'd him when he was young, was neglected, 
when he finds that his childiſh Levities and Faults, 
are grown up into bold and manly Vices.) So tis 
improper to ſay, that a Delinquent ought to ſuffer 
Puniſhment, (pænam dare) meaning by it, that he is 
under an Obligation to ſuffer 1t: the reaſon of 
which I have explained before. But if by the 
Word due. (debita,) it be underſtood, that a wiſe 
Man is obliged to inflict the Puniſhment ; I anſwer, 
firſt, That no Man can be under any fuch Obliga- 
tion, unleſs the executive Power of the Laws be 
either publickly or privately committed to his Care. 
And, ſecondly, That the Obligation which lies upon 
the Governours, doth not relate to the Delinquent, 
but to the whole Common: wealth or Society, 
whoſe ſafety they are bound to provide for, and 
eſpecially this way, by puniſhing the Inſolence of 
Offenders ; which if they neglect to do, there is no 
Injury done the Criminals, but they have violated 
the Obligations which they owe to the Common- 
wealth. But 'tis evident, that. the Peace and 
Safety of the Common- wealth is ſo far from being 
{ubverted, that it is ſometimes ſecured and eſta- 
bliſh'd by granting Pardon, in proper times and 
laces. | * * 
l XVI. Grotius, I. 2. c. 20. Set. 21, 
22. ſays, That there is room ſor 
Pardon even antecedently to the Penal 
Law; but this ought to be dexte- 
rouſiy explain'd ; otherwiſe it will 
appear to be but a very vulgar Thought, that 
where there is no Law, there is no Puniſhment, no 


How far this is 
lawful antece- 
dently to the Pe- 
nal Law. 


Tranſgreſſion, or Pardon of Tranſgreſon. And a 
Penal Law, is not only a Law, which defines the 
particular ſort of Puniſhment ; but that Law alſo is 
a Penal Law, which leaves the Determination of the 
Quality and Quantity of the Puniſhment, to the 
Diſcretion of the Fudge. Here therefore it muſt 
be obſerv'd, that in Common-wealths which have 
no written Laws, the Laws of Nature ſerve inſtead 
of Civil Laws, and Juſtice is adminiſtred according 
to them; and Perſons tranſgreſſing them are puniſh'q 
at the Pleaſure of the Fudge: but even, where 
the Civil Laws are written, yet ſince it is impoſſi. 
ble they ſhould be ſo won and particular, as to 
compriſe all that Variety and Compals of Adim, 
in which Men's Impieties may be diſcover'd ; it is 
neceſſary that Reaſon, and the Law of Nature 
ſhould ſupply the Defects of the Civil Law: and 
where the expreſs penal Sanction is not ſufficien, it 
mult be left to the Diſcretion of the Judge to d- 
termine the Penalty (b). And thus we may under. 
ſtand how Puniſhment came to take place ante. 
dently to the Penal Laws (e). But although, in 
ſuch Common-wealths, the Magiſtracy hath Pou- 
er to inflict Puniſhment on Male factors, yet this 
is no Reaſon why every Malefactor ſhould be 
puniſh'd ; but that muſt depend upon the Con. 
nexion there is between thoſe Ends for which 
Puniſhments were at firſt inſtituted, and the Panib- 
ment it ſelf. And therefore, if in a particular 
Caſe, thoſe arr 8 A 2 Eſtimation, do 
not appear to be neceſſary : As ſuppoſe, firſt; 'Tis 
thought moſt adviſable, that ſuch A — Ni 
Crime ſhould not be divulg'd; or, ſecondly, If there 
be other oppoſite Ends of no leſs Utility and Ne- 
ceſſity, as ſuppoſe, the ſame, or a greater Gu 
might be obtain d, by omitting the Pwniſhmen ; 
or, laſtiy, It the Ends propoſed by puniſhing, may 


be more conveniently obtain'd ſome other way; 


I can fee no direct Obligation that lies upon the 


Civil Court to inflict Puniſhment (d). "Lo inſtance 


in the ft Caſe, we muſt imagine ſome Sin, 
which is not yet grown into common Acquain- 


tance, and in conſequence, the publick Impeact- 


ment and Proſecution of which will appear 
neither neceſſaty nor ſaſe: for many Men's Obe- 
dience depends'more upon their Simplicity and 


Ignoranoe of Vice, than any real Love they en- 


tertain for Virtue ; and the puniſhing ſuch a Crime, 
ſo new and ſtrange, would not frighten ſo much, 
as ſollicite and provoke their perverſe Curioſity, 
to make an Experiment upon it too, and to love 
what is forbidden them. For this reaſon, dis 
ſaid, Solon inſtituted no Law againſt Parricide, 
that he might notſeem by forbidding it, to have 
put People in mind of it (e). 
tells us, That the Turks ſeldom make Inquiries 
© after ſecret Criminals, for fear they ſhould only 
© find Occafion for Scandal; but that every open 
© Breach of Law they ſeverely puniſh (F). An 
Inſtance to the ſecond Caſe, may be conceiv d in 2 


6 — 


— 
* 


(a) Senec. de Clementia, I. 2, c. 7. in fin. Vid. Ciceron. Orat. pro Murzna, C. 29. 1 
- (6b) Tycurgus contra Leocratem. It was not through any Overſight in the Legiſlators, that the Puniſhments for ſuc 


Crimes ar 7 ety to be omitted ; but becauſe in the Fel times there were no ſuc 
r 


(c) And 


Actions ever heard of. 


om hence that Paſſage in Cicero may be explain'd, J. 1. in Verrem. c. 42. No Law takes Cognizance of the 


Time paſt, except it be in a thing in its own Nature criminal and wicked, ſo that if there were no Law in force, ic 


ought nevertheleſs to be abſolutely avoided. 


(d) V. Gratian. Cauf. 23. Quæſt. 3. c. 18, 24. 


(e) Apuleius Metamorph. L. o. p· 319. Edit. in uſum Delph. Tis the ſame thing almoſt not to be, and not to be knows. 


Add. Senec. de Clement. |. 1. c. 23. Busbeq. Ep. 3. 


(f) Which is almoſt the ſame with the Counſel Aœcenas gave Aug. 
flus concerning the Impoſition of Puniſhments. Dio Caſſius, I. 52. 


* * f 
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Criminal who pleads his own, or his Parent's, or 
his Anceſtor's Merits to balance his preſent Tranſ- 
greſion; for ic may ſometimes be equally, or per- 
haps more beneficial to the Common-wealth, to 
reward a brave Action of a particular Nature, than 
to puniſh a bad one: and the Expectation of future 
Benefits, as well as the Memory of paſt, may be 
thought ſufficient to expiate the (1) Crime. For 
tlough what is once ill done can never be remedied, yet 
it may be atoned for by the brave Actions of the ſame 
Perſons afterwards, and ſo be bonourab!y forgotten (a). 
An Inſtance in the third Caſe, may be taken from 
4 Man who is won by good Advice to reform, 
makes a verbal Satisfation to the Perſon injur'd ; 
and giveth Security that there ſhall be no further 
occalicn of Puniſhments to theſe Exds, and that 
his Fault ſhall not be of any miſchievous Influence. 
And then Seneca himſelf ſays (b), That a wiſe 
Man will be very ready to pardon a guilty Per- 
© ſon, when his Sorrow for his Fault giveth him 
* promiſing hopes of Amendment ; and when he 
© perceives he ated not by Principle, but only 
© out of Raſhneſs and Folly ; nor will the Impu- 
© vity ſo given, either be dangerous to the Perſon 
that receives, or to him that gives it. From all 
which, by the way, it appears how far a Crime 
may be releaſed by Compoſition and Agreement 
with the Accuſer or injured Party ; namely, that 
they may ſafely remit and forgive it, ſo far as 
their private Concerns are engaged in it ; but that 
no particular Compoſition with them can ſuperſede 
or prejudice the Right of the Common-wealth. 
And therefore ſuch Agreements between. private 
Men, may take away the ſecond End of Puniſh- 
ment, but not the third (c). But to this Caſe we 
may reduce thoſe Misbehaviours which we com- 
monly call Follies of Youth, which any Man of 
candid Temper is willing to pardon; ſince, when 
the Warmth of that Age is over, Men uſually 
admit of cooler and more ſober Thoughts (d). 
And ſo alſo, when a Man has been injured (e), 
as he thinks the Injury, much the leſs, if the in- 


jurious Party confeſs, that it was a raſh and in- 
conſiderate Action; ſo in all ſuch Caſes he will 
be more inclined to pardon than puniſh (2). For 
ſince all ſorts of Puniſhment, and eſpecially the 
more ſevere, ſeem to have ſomething in them, 
which conſider'd in its ſelf, is, though not re- 
pugnant to Juſtice, yet contrary to that Love and 
Affection which ſhould be the Reſult of the com- 
mon Affinity of Mankind ; upon this account 
Reaſon will eaſily permit the Puniſhment ſhould 
be ſometimes ſuperſeded. And ſo we find Plu- 
tareb reaſoning (F), Why, ſays he, were the 
© Rods and Ax always carried tied and bound up 
© before the Roman Magiltrates ? unleſs either to 
* ſignify to us, that their Anger ought not to be 
© left looſe and unconfin'd ; or elſe that the flow 
© unbinding the Inſtruments of Execution, might 
© give them occaſion to demur and delay Sen- 
© tence ; and, as it hath ſometimes happen'd, to 
© reverſe the Puniſhment, after it hath been pro- 
© nounced (g). For ſome Vices are curable, 
© others are paſt Remedy; the Rods are to cor- 
© re& thoſe, that may be reform'd, and the Ax 
© cut off what there is no hopes of amending”, 
For ſometimes a greater and juſter Charity forces 
Juſtice to inflict the Puniſhment, that the pardoning 


one Man might not incommode many others: 


For 'tis but cruel Compaſlion to ſpare one Male- 
factor to the Wrong and Hazard of a number of 
innocent Perſons (). King James in his Donum 
Regium, |. 2. gives us this Catalogue of Crimes 
that ought never to be pardoned ; Namely, Sor- 
cery, Robbery, Inceſt, Sodomy, Witchcraft, Lela 
the Coin, Oppreſſim or public Violence, In theſe 
Caſes I have mentioned, therefore, the Stoicks 


ſay, A wiſe Man would /pare and not pardon (i). 


But tis a ridiculous Nicety to reſuſe to call that 
a pardoning with the reſt of the World, which 
they themſelves will have to be Jparivg ; and *tis 
certainly beneath Men of Senſe to diſpute about 
Words, when the Senſe of the thing is agreed 


upon, 


ah 


— _ 4 — _—_— — — 


(1) The Words which our Author here makes uſe of, ſhew that he had in view a Paſſage of Senecas, quoted by 
Crotius, Sect. 22. Numb. 1. But as that great Man has manifeſtly cited it without Book (for he does not fo X as men 
tion the Treatiſe where it is) ſo he entirely changes and perverts the Thought of the Stoick Philoſopher, in writing Inju- 
nam inſtead of Injuria: And it is ſurprizing, that this over-ſight was not taken notice of by Gronovins, who, belles his 
writing a Comment on Grotius de Fure Belli & Pacis, had publiſh'd an Edition of Seneca. The Philoſopher handles 


ſerviceable to us, does us an Injury 


| this Queſtion, whether we are oblig d to ſhew any Acknowledgement of gratitude to a Perſon, who, after he has been 
And he concludes, that the Injury Ws 


aces the former Service or Benefit Quo modo 


þ quis ſcriptis noſtris alios ſupernt imprimat verſus, prioves litteras non tollit, ſed abſcondit; ſic beneficium SurRNVRNIE NS 
Ixus 1A „ non patitur. De 2 Lib. iv, Cap. vi. in fine, Grotius on the contrary, makes him ſay, That the 


Benefits efface the 1 480 But this 


aſt Maxim will be better illuſtrated by the following Paſſage in Cicero, to which 


Cronovius refers in his Notes, and which that great Orator made uſe of in an Oration in favour of Julius Cæſar; Si jam 
violentior aliquã in re C. Ceſar fuiſſet, ſi eum magnitudo contentionis, ſtudium Gloriæ, preſtans Animus, excellens nobilitas, 
aliquo impuliſſet=== maximis rebus, guas poſtea ge ſſit, obliterandum. Orat. in Vatin. Cap. vi. To which may be added, that 


Law of the Digeſts, that allows 


ardon to a Deſerter, who fince his Deſertion has diſcover'd a conſiderable Gang of 


Robbers, or ſeveral other Deſerters L. xlix. Tit. xvi. de re militari Leg. v. Sect. 8. Mr Barbeyrac's th Note on this Section. 


(a) Procop, Hiſt. Vandal. I. 2. e. 16. 


() Seneca de Ira, I. 1. c. 16, p. 20 Edit. Gronov. 


(c) Tacitus, Ann. III. c. 0. There was Reaſon oy he ought to be flow in pardoning the Indignities offer'd to 
himſelf, rhat he might be cautious how he forgave thoſe that, injured the Publick. 


(d) Fuvenal, Sat, VIII. v. 166, Ec. 
Quædam cum prima reſecantur crimina barba. 


Some Faults of courſe with Childhood end. 


Vid. Ariſtot, Rhet, I. 2, c. 3. init. (e) Vid. Arrian. de Expedit. Alexand. magn. I. 7. (2) V. Grot. I. 2. c. 20 f. 22. 
Plat. Queſt. Rom. 82. (g) Fuvenal, Sat, VI. v 220, Nulla unquam de morte hominis cunct atio longa eſt. 
(b) Fulian, in fin. Miſopog. p. 371. Ed Spanbem. *Tis an Encouragement to the Growth of Wickedneſs, to ſhow any 
Favour to Thieves and Villains. Appianus Alexand. Mithrid. Bello, 15 250. Ed, H Steph, There is _—_— more Un- 
n 


erateful than a pardon'd Criminal. And therefore none ought to be par 


(i) Gunth. Ligurinum, |. 1.v. 478, c. 
-— Plus ſæpe nocet ſapientia Regis, 
Quam rigor : ille nocet paucis, hie incitat omnes 
Dum ſe ferre ſnos ſperant impune reatus, 


* 


'd but ſuch as repent of their Vickedneſs, 


Exceſs of Mildneſs in indulgent Kings, | 
More Danger, than the ſtricteſt Rigour brings. 
Some few perhaps may by Injuſtice die, 

But who can any pleaſing Sin deny, 

Secure of Pardon and Impuaity ? 


E XVII. But 
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Of the Power of the Sovereign, 


Book VIII. 


„ 5¹ XVII. Bat after the Eſtabliſhment 
Hlocv far af- of the Penal Law, the Ditficulty ſeems 
ter it. to be greater, how the Delinquent can 
be excuſed from Puniſhment (29. For 
there ſeems to be more room left for Pardon, here 
the Penalty is arbitrary, than Where tis exprefly 
determind by a Law; and that, not fo much, 
becauſe tis expected that the Legiſlator ſhould act 
conformably to his own Laws; as becaule rhe 
Authority of the Laws will be loſt, it the due 
Execution of them is without good reaſon neglect- 
ed; and becauſe the Magiſtrate himſelf would 
ſeem to invite others to tranſgreſs when the hopes 
of Pardon which he gives the Criminal is equal, or 
greater than the fear of Puniſhment (3) (). 
Therefore, though the Force of human Laws de- 
pends upon the Will of Man, not only as to their 
Original, but alſo as to their Continuance ; yet 
they ought not, but upon very urgentand weighty 
Reaſons, to be alter'd or repeal'd. For this would 
be a Breach of the Rules of Prudence, in the 
Art of Government. But I don't know whether it 
be not a more dangerous Miſtake, without very 
1900 Reaſon, to 1 * the Execution of a Law 
ill in force, for the ſake of certain Perſons ; 
than utterly to abrogare it: ſince generally, none 
of the common Grievances of Men, ſeem more 
inſupportable than this, That Perſons of equal 
Merit, are not uſed with equal Juſtice. But not- 
withſtanding, as the Sovereign may, when he ſees 
ood Reaſon for it, repeal an intire poſitive Law: 
ſo he has Power to ſuſpend its Effect, with regard 
to certain Perſons, and certain Crimes, the Law 
in other reſpects being ſtill in force. The Sore- 
reign I ſay ; for ſubordinateJudges are not to make 
or alter Laws, but only to paſs Sentence, accord- 
ing to thoſe already made (b). Grotius, in the 
Chapter before mention'd, Sect. 25, 26, diſtin- 
guiſhes the Reaſons of Pardon given after the Penal 
Law, into Intrinſick and Extrinſick. The Intrinſicl 
Reaſon, according to him is, when the Puniſh- 
ment would not be unjuſt, as being before lawfully 
enacted and promulg'd, but however has the 
Appearance of too much Severity, when ſet in 
Compariſon with the Fact; though I confeſs, I 
ſhould think, that if the Penalty the Law enforces 
be in general too ſevere, it would be a wiſer 
Method to correct the Law it ſelf, than to pardon 
ſome few, and leave others expos'd to the Rigour 
of the Puniſhment. But undoubtedly Judges are 
obliged, upon all Rules of Equity, if not entirely 
to remit, at leaſt to mitigate the Puniſhment, when 
they find in certain partigular Facts, a Concur- 
. rence of Circumſtances, Wat alleviate the Crime, 


Mitigation of the Penalty adherent to it. And 
therefore, I am of Opinion, twould be much 
more proper, to allow of no other but the eaten. 
Cauſes of relaxing Puniſhment ; ſuch as the forme, 
Deſerts of the Criminal himſelf, the Merits of hy, 
Family, or Relations, or ſome other commend, 
Ation or Thing; or laſtly, the Hopes that the 
Delinquent may make Amends for his Faulk, by 
many good Actions afterward. © And therefore 
* Tally ſaith (e), That a Man that petitions fo; 
Pardon, ſhould firft of all put the Judges in te. 
© membrance, what good things he hath formet!; 
© done, and ſhow how they overbalance the Guii: 
Jof his preſent Crime; and that in ſhort, he hy 
been the Cauſe of more Good, than Evil: And 
then, ſaith he, in the next place, he ſhould 
* recount the good Actions of his Family, what. 
© ever he thinks proper to be inſiſted on, and 
then he is to prove that he did not commit the 
Fact either out of Malice or Cruelty, but out 
© of Raſhneſs, or from ſome other Perſon's Inti. 
© gation, or upon any other creditable or ho. 
© nourable Cauſe which engag'd him in it; and 
* after all make what Promiſes, and give what 
© Aſſurance he is able, that the Senſe of his 
Crime, and the Lenity of the Judges in pardon. 
© ing him, ſhall have ſuch an Influence upon hin 
© for the future, as ſhall entirely reſtrain him 
© from ever attempting the like again. And thus 
it hath been uſual to pardon lome Criminals, upon 
the Deſert and Merit of their Anceſtors, or at the 
Requeſt of Men in 8 "Tis related of the 
Emperor Hadrian, that he alleviated the Pub. 
ment of Criminals, according to the number of 
Children they had (4). And ſome have been ac- 
quitted, becauſe they happen'd. to be the laſt of 
Noble and Illuſtrious Families. Phryne an Athenian 
Courtiſan, when ſhe was tried for her Life, was 
brought off by the Art of Hyas the Orator (1), 
who took off her upper Garment, and exposd 
her naked Breaſt to the Court. And A. Antony the 
Roman Orator, brought off Ad. Aquilius, when he 
was plainly convicted of Bribery, by the like Art, 
For bringing him in Publick View into the Court, 
at the Cloſe of his Defence, he open'd his Bo- 
ſom and ſhew'd the People the honourable 
Wounds he had received there (e). Polydore Virgil 
relates it, as a Cuſtom which obtain'd formerly 
in England, that no Criminals, except ſuch as were 
convicted of Treaſon, ſuffer d Death, but were 
condemned only to perpetual Impriſonment, if the) 
could but Read (/). Aad theſe Reaſons will ap- 


pear more Satisfactory, if upon Examination of 
the Fact, it ſeems to be particularly exempted 


as to the Quantity and Quality the Law ſuppoſes. 
In which Caſes, the Fact it ſelf hath the Iutrinſicł 
Grounds, though not of Pardon, yet of ſome 


from the Reaſon of the Law. The General Reaſon 
indeed, for the Obſervation of every Law, is the 
Authority and Will of the Sovereign Legiſſator 3 


— 
— — —— 


Ca dus Roſar. Perſ. c 8. "Tis brave and generous to forgive. But there is no Reaſon we ſhould find 2 Cure for his 
Wounds who hath been a publick Enemy. A Man ought to think it an Injury to Mankind to ler go a Serpent. To this 
relates what Lepidus ſaid in Tacitus, Ann. 2. when he was againſt dealing ſeverely with the fooliſh Poet; If he be pat- 
don'd, the Common=wealth will be in no Danger by it; and if he be aniſh'd. his Example will have no Effect. (2) 
Vid. Grot. «bi ſupra, ſ. 14. (3) See above in B. I. c. 6. f. 17. (a) Arnob. | 7. The Number of Criminals certainly en- 
creaſeth, according to the Hopes they haye of buying off their Crimes; aud Men are leſs ſcrupulous of offending, when 
oy lee the Favour of a Pardon is eaſily purchas'd. | 

(b) Lyfias II. Orat. 13 c. z. in Acibiad. Themiſtins, Orat. 9. de Humanitate Theodoſii, There is a great difference be- 
tween the Power and the Duty of a Prince, and 2 Judge The latter is to be direfted by the Laws, The former may 
amend and alter them, alleviate and ſoften their igour and Severity; as being himſelf a living Law. L. 40 t. 9- 12. 
ſ. 1. qui, & a quibus Manumiſſ. & L. 49 t. 8. I. I. ſ. 2. D. gue ſentent. ſine Apel reſcind. (c) Cic. de Invent. | 
* c 35. (d) Vid. Xiphilin. Epit. Dion. Vd. Liv. L. 8. c. 35. 

1 


(1) The Orator was Hyperides and not Ly ſias, V. Athen. 
which 


(e) Herodot, Tha'i, p. 112. Ed. H Steph, (f) Peh d. Vire. Hiſt. Ang! |. 26; 
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which, when there appears no other Reaſon, is ſtances of the like Nature. Neither-is what has 
Reaſon ſufficient ; but the Particular, is either ſoms been ſaid of this Point, in the leaſt refuted, by all 
Benefit likely to accrue to che Common-wealth, that tedious Diſpute of Mattheus, de Criminibus ad 
or fome Inconvenience which may be avoided, L. 48. Tit. 19. C. 5. D. To what has been already 
by the Obſervation of the Law: as for Example, faid it muſt be added, That as the Meaſures of Pu- 
ler us imagine ſome place where ſumptuary Laws niſhment in Human Fudicature mult be taken by the 
are in force; che general Reaſon of theſe Laws, is Advantages of the Common-wealth ; ſo the ſame 
the Mill of the Legiſlator; the particular, that the Rule may make it neceſſary to admit Criminals 
Eſtates of the private Subjects may not be waſted to Pardon upon Account of their Numbers, For 

or ſquandered away by extravagant and unnece- though in general tis no Excuſe to plead, that 

MW fary Charges; and in this Inſtance, though the there were others guilty of the ſame Crimes (c) (1); 
general Reafen of the Law may be enough to = et every wiſe Government ought to take care that 
port the Authority of it; yet when the particu Jultice, which is intended for the Preſervation of 
Reaſon of it ceaſes, the Puniſhment may juſtly be Human Society, ſhould not prove the Ruin and 

W cemitted with greater Eaſe, and leſs Diſcredit to Deſtruction of it. 
the Authority of the Law: As for Example, in | 15 

WW 5; Caſe, if we ſuppoſe the Offender in ſuch plen- Cautias ingentes morbos, & proxima Cord; 

nil Circumſtances, as to be out of Danger of Ulcera, Pæonia traat ſolertia cura, 

| being reduced to Poverty * the Vanity and La- Parcendoque ſecat ; ferro ne longias acfo, 

WH viſhneſs of his Expences. Rigid Governments in- Irre vocandus eat ſectis vitalibus error. 

WH deed, will hardly bear Neglect in the Execution Tu 

of their Laws or Commands, only becauſe the par- The skilful Surgeon all his Care epplies, 11 
ticular Reaſon of them is ceas'd. As tis ſaid, Cam- When nigh the Heart the burning Ulcer lies: 


g With gentleſt Touch he tries th' affected Part 
byſes was very well pleas'd that Cræſus was ſaved, And 2 the throbbing Wound with cautious Art, 
but yet put the Perſons to Death, that ſpared Nor wide th' Incifion makes, but ſpares th" Unſound, 


him, for their Remiſsneſs in Executing his Com- For fear the Virals ſuffer by the Wound (4) (e). 
mands. Again, it may be a reaſonable Plea for | 


pardon, either when a Man is intangled in a Crime And therefore tis a very good Character of a 
through Ignorance, though perhaps not ſuch an Prince Ovid gives us, L. 1. de Ponto (2), that He 
Ignorance as wholly diſchargeth the Fault, but ſuch reforms more Vices by threatni 


{ ing Puniſhment, tban 
25 might proceed from 4 or Negligence ; or Puniſhment it ſelf.. Beſides 
u 


„tis frequently neceſ- 
if he were taken with any den Weakneſs or ſary either to ſoften the Rigour of ſome Laws, or 


Diſorder of Mind, which could not be eaſily pre- elſe ſuffer them to grow our of uſe. So Tacitm 
rented or overcome. Under the frf of theſe, we ſaith, Ann. l.3. (3) That it was propos'd to reform 
may place the Misfortune of Charondas, in Diod. the Law called Papia Poppæa, becauſe the Num- 
Siculus, who came through Inadvertency with a © ber of Perſons obnoxious encreas'd, and every 
Sword on into a Publick Aſſembly, contrary to © Family lay at Mercy, ready to be ruin'd upon 
: Law he himſelf had made; and therefore I © the Suggeſtion of the Informers ; and becauſe, 
think he had no Reaſon, upon that Account, to © as he ſaith afterwards, the Informers had advan- 
lay violent hands upon himſelf (a). There is a- © ced themſelves ſo far, that they had prevail'd 
nother Story in the ſame Author, of Djocles the © notonly in the City, but alſo over all 1raly, and 
Syracuſian (b), who inſtituted a Law, by which it © over every Citizen they could find any where 
was made Death for any Man to be ſeen Arm'd © elſe; ſo that many were already ruin'd, and 
in the Forum, without any Allowances to be made © almoſt every one was under the ſame Appre- 
for Inadvertency or any other Circumſtances; and henſions. And thus Tiberiu, in his Letter to 
yet he, upon the News that the Exemy had made the Senate (F) tells them, That he thought it a 
an Incurſion into his Territories, Arm'd himſelf, and more proper Method to paſs by the Head. ſtrong O- 
hearing that there was a Sedition rais'd in the wer-grown Vices, than by attempting to oorrect them, 
| Forum, went thither with his Sword on; but to diſcover only what Crimes they had not Strength e- 

being told of it by a private Perſon, kill'd him- nough to maſter; That it would be beſt to reforms 
ſelf with it. But indeed there was no Pity due to them firff in themſelves, and then to be content to 
him, becauſe in his Law, he had cut off all Ex- wait tl Shame had correfted them in the Nobility, 
ceptions of Inadvertency, or any other Circum- Neceſſity in the Poor, and the Rich ſhonld grow weary 


_ 
1 


1 1 „ 
— 


— 


(a) V. Diodor. Sicul. I. 12. c. 19. (L. 13. 33 (e) Vid. Iſoerat. laudat. Bufirid. circa fin. p. 39). 
(1) Hoe auforitas eius, qui ſe altetins facto, non ſuo defendat? Cicer. Orat. in Vatin. C. 6. p. 243. Ed. Grev. 
T (d) Claudianus de Bello Getico. v. 120, &c. (e] Lucanus Phar/al. I. 2. v. 141, &c. 
— bm: mms 2 putrida membra reci dit, While he, the ſound, freed from th" infected part, Y 
, Exce ſit medicina modum, nimiumg, ſecuta eft With Diligence ſevere, and barbarous Art, — 
ua morbi duxere, manus periere nocentes, The weaken'd Body ſank bepeath the Smart. F 
Sed cum jam ſoli poſſent ſupereſſe nocentes. The Guilty only were of Life depriv'd, 
| But when the Guilty only kad ſurviy'd. 
Tot ſimul infeſto juvenes ſuccumbere leto, In Plagues and Famines, and relentleſs Seas, 
Sepe fames, pelagiq; furor, ſubiteq; ruine, By Earthquakes, and by common Enemies, 
Aut cœli terreq; lues, aut bellica clades Rome oft her nobleſt Lives in numbers ſpent ; 
Nunquam Pena fuit. Ib, v. 198, But ne'er before gave up to Puniſhment. 
Senec. de Ira, I. 2.c. 10. There is is a Neceflity of Pardon when the whole Army deſerts, (2) Epiſt. 2. v. 127. 
luulta metu pana, pona qui pauca, coercet, (3) C. 28. (f) Tacit. Ann. I. 3. e. 54. ; 
| F 2 


36 


W Of the Power of the Sovereign, 


of them. For Men were not made for Puniſhment, 
but Puniſhment for Men, And therefore, if they 
who have the right to inflict Puniſhment are under 
Apprehenſions of immineat Danger upon the in- 
fiction of it, they can be no more oblig'd to puniſh, 
than a Man is to lay violent Hands upon him- 
ſelf. In a Ship, if a Pilot ſhould commit a Crime, 
when no Body but he underſtands the Manage- 
ment of the el, 'tis plain that the Man that 
would do Juſtice upon him muſt unavoidably 
ſhipwrack himſelf, and all the reſt {of the Paſſen- 
gers. And ſo alſo. the Magiſtrate may bytully 
wink at ſome Crimes, the” Puniſhment of whi 
would bs of dangerous Conſequence to the Com- 
mon- wealth: And eſpecially, when the Perſons 
guilty are neceſſary to the common Safety and Pre- 
{ervation. Tho' the N DORN never to 
make any direct Agreement, for the Permiſſion of 
Vice, much leſs make publick Gain by it a). 
Italy, Pardons are ſometimes publickly promis'd to 
any of the Banditti, that ſhall bring with him the 
Head of another of the ſame Gang. (Tho Harry 
Stephens (b) ſeems to have dilappraved that Cuſt- 
om, and ſays, that the reaſon of it might appear 
agreeable enough in an AriFotle or a Plato, but co 
never become a Cbriſtian.) Upon ſuch a Promiſe 
that the Villains might have a Jealouſy of one a- 
nother, and be hinder'd from uniting into Bodies, 
and from doing fo much miſchief as otherwiſe tb 
the Common» wealth. {Sir Thomas Moor was of a 
contrary Opinion in his Utop. I. 2.) py, 2%, 
XVIII. I ſhall in the next place 
enquire into the Method of rating 
Penalties, or what Meaſure of Puniſh- 
ment it is reaſonable to allot to par- 
| ticular Crimes, And here beſides 
what I have before (1) ſaid concerning the quan- 
tity of Actions, tis obvious to obſerve, that in Civil 
Courts the meaſures of Criminal Actions are taken 
chiefly, Firſt, from the Object they are concern'd 
in; and Secondly, as their Malignity doth more or 
leſs harm to the Common-wealth ; And Thirdly, 
from the Intention and Malice of the Delinquent, 
which may be diſcovered by variety of Circum- 
ſtances. - The greater therefore and more noble 
the Object injured is, the greater and more Crimz- 
nal is the Fact eſteem d. As therefore, as of all 
Objects, God Almighty is the Greateſt and moft 
Excellent, fo any Action which tends to his 
Diſhonour, is of all others the moſt wicked and 
deteſtable. And as the Obedience and Reverence 
due to him, which conſiſts chiefly in the A&#jons of 
our Minds, ought to influence and govern our 
whole Lives; ſo (as he himſelf has diſcover d his 
Pleaſure), thoſe Action by which we expreſs our 
external Reverence to Him may be ſuperſeded, 
when they come in Competition with rhoſe, 
which deſign any extraordinary benefit to Man- 
kind, or to avert any great Evil from them, 
where there is danger in the delay. Luke XIV. 
r. 5. The Actions next in remove from theſe, are 
ſuch as affect the whole Body of Mankind; And 
then luch as diſturb the Publick order of the Com- 


— 


The Quality of 
a Crime to be 
eſtimated from 


the Objedt of it. 


and Conveniences of Life; and that either direlth 


In 


Book VIII. Ch: 
mon-wealth. Afrowards follow thoſe Criminal muſt 
Action:, that affect only particular Men; 2 and i! 
under this Rank, the Civil Court ſets thoſe fore. alſo \ 
moſt, that ſtrike at Life, the Foundation of ajj and | 
our temporal Happineſs ; and next ſuch as concern numb 
the Members, not Vital, but without which Life it be co 
ſelf would be an uneaſie Burden ; And which it dea 
are to be valued according to the dignity. of their break 
uſe (2), The next Claſs of Criminal Actions are ject. 


thoſe, that diſorder the quiet and honour of private 
Families; the Foundation of which is Matrinicy ; 
(though Phil, tbe. Few, in his Book de, Decalogy & 
de Special. Leg. places the Command againſt Adultery 
before that againſt Murther) And in the * 
Plage, We may.rank thoſe that rob us of, or deny 
tis thoſe Bleſſings, which make up the Neceſſariz 


or indirełily, by depriving us of them out of wie. 
ked deſign. And in the Jaft place, we may reckon 
ſuch as depriye us of our Reputation, or Civil Cha- 
rafter and Efteem. In the particulars of thele 
Crimes, ſuch are of the fir Rank, which hare 
reach'd to the greateit height of a conſummate 
perpetration. he Inferiour are thoſe that termi- 
nate in ſome Acts, and are not arrived at their 
full growth. And in theſe, che Degrees of Ms 
lignity differ according to the pitch they have ar- 
rived at. And here we may obſerve, that natu- 
rally, 2 Deſign, and Inclination to tranſgreſs, in 
ny particular 4d, muſt not be conſider'd under 
the ſame Degree of Enormity, with the Fag it ſelf, 
actually finiſhed; becaufe Evil preſents it ſelf to 
the Mind, under more odious and diſagreeable 
Colours, when we come to cloſe with the Conni 
ion of it; and conſequently a Man muſt hare 
greater Ohſtinacy, and Reſolution, to overcome it, 
than when it lies, as it were, at a Diſtance, and 
he hath but newly entertain'd the thoughts of the 
Attempt. When therefore we ſay the Will is the 
ſame with the Deed, we muſt underſtand, that this 
is meant only of ſuch an Ad of the Will which is 
united with the utmoſt Endeavour, ſo that 10 
new Operation of the Will intervene between this 
and the Event of the Crime, though the ſuccels of 
the Action fail; As ſuppoſe a Man takes aim at an- 
other to ſhoot, him, tho' he ſhould miſs his Mark 
(3). And therefore Sir Tho.. Moor, Eutop. |. 2. 
faich, © That there is no leſs Danger in having 


— 


(a) See 2 Pet. II. 15. One might here put the Queſtion, { 
to turn Informers, as was practis'd by the ancient Romans, at leaſt in reference to ſome certain forts of Crimes. C0” 
ſult Huber. de Fure civil. Lib. iii. Sect. ii. cap. iv. Set. 27. and Mr. Hertius's Diſſertation, da Hæreds ccciff vindice, cap.“ 

publiſh*d in 1790, ; 
-.. (2) See Gros, B. 2. c..20. ſ. 30. 


Sect. 3 in the third Tome of the Collection, 
(1)-8.-3-6,% 


2 


(z) See hereafter in Section 27. towards the End, 


(6) Apolog. pro Herodot. c. 18. 


{+ 
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© attempted any ones Chaſtity, than in having and | 
„actually violated it. For in every. Criwinal I ſever 
Action, a ſettled and determinate endeavour, Wl U hi 
* equal to the Deed, For 'tis not reaſonable, Emp 
that that Man ſhould have any allowance made Bl 72 
him for what was wanting to the completion 0! than 
© his Action; ſince 'twas far enough from his in- —_ 

| © tent, that any ſuch defect ſhould happen. But 
the generality of ſuch kind of Ewils are rated (a) 
higher or lower according to the D:/pariry of tt 8 
Subjects they happen to light upon, as to iber 75 
State and Condition, Happineſs or Infelicity, Ag and w 
Time, or Neceſſity, or any particular Paſſion, or Ahe in ref 
din, that might byaſs to ſome particular good, ot 
2 : 5 . her arthi 
give an Averſion to ſome. Species of Evil. Neit Ar os 
2 a | — Actiot 
ö ; | : 8 Hands 
whether Magiſtrates may hire and command private Per Honel 
Irrer 
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muſt we only barely conſider, what are the direct 
and immediate Conſequences of any Action, but 
alſo what elle may probably enſue ; as in Fire, 
and Inundations, the Mileries and Deaths of a 
number of unfortunate People, are always to 
be conlider'd (a): And therefore the Chineſe make 
it death, for any Man to be the occaſion of the 
breaking out of Fire, tho'it were only by his neg- 
ject. 

XIX. The intenſeneſs or remiſneſs 
And from the of the Mill and Inclination, are to 
Paſhon in, be meaſured principally by the 
a. n Cauſes and Motives which engage 
, Men in Sin (1). There is hardly 
any Man wicked, without cauſes or deſign (2) ; 
forif a Man be in love wich Vice, purely for its 
own Sake, and ſin only out of Vanity and Af- 
ſectation, or has no other reaſon to give for his Vices, 
than that they are unaccountable and incredible (b), he 
mult certainly be arriv'd at the higheſt pitch 'cis 
poſſible for human Impiety and Impudence to 
reach. And therefore, we never find any Malefactor 
ſo confident, but he will either deny the Fatt, or pretend 
ſome plauſible reaſon for excuſe, and extenuate it from 
ſome pretence of Nature (c). Tis certain, the 
greateſt part of the World are perſwaded into 
Sin by their Paſſions, Some of thele preſs us with 
a ſort of Violence, to eſcape preſent or immi- 
nent Evil. And tis reaſonable theſe ſhould be 
allowed to excuſe or extenuate the Crime. And 
therefore ſuch Crimes as are the Effects of the 
Fear of Death, Impriſonment, or any great Diſcon- 
tent, Pain or Paſſion, or of extream Poverty, are al- 


ways look'd upon to be excaſable. The wiſe He- 


brew pronounces, That the "5 þ whoſe mean 
Circumſtances tempt him to Steal, is a more ex- 
cuſable Cr;minal than the Adulterer. So Theft in 
caſe of Hunger, is a leſs Crime, than the ſame, 
when it is the effect of unmeaſurable Avarice 3 
and Perjury upon fear of Death is more excuſable 
than only upon the view of Gain, or to betray a 


Truſt. And thus, as the Author ad Herennium 


ſpeaks, B. 2. (3). * "Tis a greater Crime to 
© debauch a Woman of Quality, than commit 
© Sacrilege ; becaule tis pothble Extremity may 
© force a Man upon the one, but the other can 
© be the effect only of ungovernable. Luſt (4)”. 
And therefore Bawds that live by encouraging 
and ſupplying the Luſts of others, deſerve more 
ſevere Puniſhment, than any Man that purſues on- 
ly his own Pleaſure. It is the Opinion of the 
Emperor Antoninus (e), That thoſe Crimes which 
Anger gives occaſion to, are more excuſable 
than thole that ariſe from Luft, For, ſaith he, 


a Man that yields to the Paſſion of Anger, ſeems 
© to break with the Laws of Reaſon, with ſome 
* Regret and ſecret Reluctance of Mind; but one 
that fins in complaiſance to his Luſts, gives him- 
* ſelf up with Pleaſure, and therefore is more in- 
* temperate, as well as more ſoft and effeminate 
in his compliance. And as another obſerves 
(JF, © Anger has a much ſtronger, and a more 
violent influence upon us than Love; for that 
gives us time to deliberate and conſider with 
* our ſelves; but Anger raiſes ſuch Storms in 
© Men's Breaſts as hurry them belides themſelves, 
© and is never quiet till it is ſatisfied. The Biaſs 
of the other Paſſions inclines Men either to ſome 
real or imaginary Good: The things that are really 
good, can have no natural tendency in them to 
tempt us into Sin; ſuch are all kind of Vertues 
and the Action, which flow from them. Other 
things may indeed be good in themſelves, but may 
be alſo Inducememts to Sin, according to the Diſ- 
poſition of the Man's Mind, who is in Poſſeſſion 
of them. Of this Kind, ſome are pleaſing and 
delightful ; others inſtrumental only in the procure- 
ment of Delights, which are ſuch as we call wſefw!. 
Now every Crime committed in purſuit of any of 
theſe things, is (ceteris paribus) look'd upon to 
be more excuſable, the more that good which was 
in view, appears to be agreeable to Nature or 
the more wneaſy Men are without it (g). The 
imaginary good 2 are ſuch as Men owe the 
Credit and Value of, either to their Folly, their 
Vanity, or their Vices: Among theſe, we may 
rank Vain Glory, or an Opinion of more than com- 
mon Worth, neither bottom'd upon Vertue, nor 
with any mixture of real Profit joyn'd to it ; as 
alſo Revenge, as it propoſes to it ſelf, nothing 
elle but the harm of the injurious Perſon. And 
the leſs of Nature there is in Theſe, and the eaſier 
it is for a Man to be without them, the more 
criminal are thoſe Addlions judg'd that flow from the 
purſuit of them (). It is alſo certain, that all 
Crimes which are the reſult of clear and diſtin& 
Knowledge, are greater than thoſe which ariſe 
from Errour and Miſtake : and that thoſe Errowrs 
are more dangerous and criminal which a Man runs 


into, through an obſtinate purſuic of his own 


Principles, and falſe Reaſon, than thoſe which 
he imbibes from Publick Teachers. And it is alſo 
well obſerv'd by Hobbes, Leviath. c. 27. © That 
the ſame Fact committed upon a preſumption 
© of Power, Friends, or Riches, by the aſſiſtance 
© of which, the Offender hopes to reſiſt the pub- 
© lick Miniſters of Juſtice, is a greater Crime 
than when ĩt proceeds from hopes of not being 


(a) Vid. Grot. d. J. (1) Vid. Gree. d. I. ſ. 29 
2. e. 19. ( Calpurn. Haccus, Declam. 2. Princip. 
lud. See hereafter, Sect. 21. towards the End. 


(2) V. Senec. de Benef. L. 4 c. 17. V. Auctor. ad Herennium, I. 


(c) Cicer. de LL. I. 1. c. 14. (3) Chap. 30. towards the 


(4) Add. Val. Max. I. 8. c. 1. in fin. (e) L. 2. c. 10. 


( f) Libaniws, Declam. 23. (g) Tis upon this Account, that there are ſome Crimes which appear little in themſelves, 


nd which indeed are fo, as they relate to a thing of ſmall Value; which nevertheleſs are more heinous, to conſider em 
in reference to the Diſpoſition of him that committed em, than if they concern'd a'thing of a conſiderable Price, Thus 
an ancient Orator in his Accuſation againſt a Man, ftrenuouſly inſiſted, upon his Baſeneſs of having defrauded of Three 
Farthings, certain poor Workmen employ'd in building a Chappel, over whom he was appointed as their Pay-Maſfter. 
Ariſtotle obſerves (Lib. 1. Chap. xiv. p. 244. Edit. victor) upon this Occaſion, that it is quite the contrary, in good 
Actions, that is to ſay, that a Man for example, that returns a large Sum of Money that has been depolited in his 
Hands, is more commendable, than if the Charge was leſs conſiderable : Becauſe that demonſtrates a larger Stock of 
Honeſty, as the Proſpect of a ſmall Gain, that is capable of inducing a Perſon to commit a Crime, diſcovers in him a 
lurger 3 of Malice, than if he had been tempted to it by the Allurement of a greater Gain. () Gxot. d. I. f. 29. 
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* diſcovered, or eſcaping by Flight; for che 
one is an open Contempt of the Law, the other 
* not (a). And therefore Ariſtotle ſaith (h)., fuch 
© as deny and perſiſt in their Crimes are puniſh'd 
© with more Severity ; but ſuch as think them- 
© ſelves juſtly dealt with, deſerve to be us d with 
Gentleneſs and Lenity: and the reaſon is 
plain, becauſe *tis impudence to deny what is 
© plainly prov'd ; and impadence is Contempt 
© andwilful Oppoſition”. And upon this View (Jays 
Seneca (c)) 4 wiſe Man will ſome times pardon a 
great Crime eaſier than leſi, if he finds that that was 
the Effect rather of Weakneſs and Infirmity, than Ran- 
cour and Malice; and that this is the product of a choſe, 
deſigning, inveterate Craft. Neither will he puniſh the 
Jame Crime after the ſame manner, in different Offen- 
ders, when what the one committed through Indiſcretion 
— Negligence, the ather did induſtriouſly and delibe- 
rately. 

XX. Another Argument of the 
great force and violence of the In- 
clination and Intention, is, when be- 
ſides the common Reaſons that * 
to be ſufficient to reſt rain a Man 
from Sin, there happen to be other particular Rea- 
ſons, founded either in the Perſon of the Delinquent, 
or in the Perſon of him who was injured in the 
Fact, or in any other Circumſtances. Thus as 
Juvenal ſaith (4d), 


And from the 
Force of the In- 
clination and 
Intention. 


Omne animi vitium tanto conſpectius in ſe 
Crimen habet, quanto major qui peccat babetur. 


More publick Scandal Vice attends, 
As he is Great and Noble, who offends, 


And thus the ſame ſort of Sin, committed by a 
Church-man, is look'd upon to be a greater fault 
than by any one elſe, becauſe tis expected he 
ſhould be a Pattern of a pious and unblameable 
Life to others: For @a Man that neglects himſelf, 
what be perſwades others to do, confutes his own Coun- 
fel by his Practice; for the force of bis Example by 
which be diſſwades, is much ſtronger than all the Ar- 
guments by which he would convince (e). Tully 
faith, © The Guilt there is in the Vices of a 
© Prince, is not ſo much to be conſider'd (tho 
that too may be great enough) as the Conſe- 
© quences that attend them, that there will be al- 
ways great numbers ready to imitate them; 
and therefore Princes of bad Morals deſerve 
© very ill of the Common- wealth; not only as 
© they are vicious themſelves, but as they ſpread 


K K a aA 


and propagate Vice: not only as they are 
wicked themſelves, but as they do more harm 
1 by their Example than by their Sin (F). Thus 
© Tacitus (1) ſaith of Capito, That he was the more 
6 er ſeandalous, decauſe being fo great a 
* Maſter in the Knowledge of Human and Divine 
* Laws, he had forfeited his publick Character 
* and diſgraced his own private Skill. And 72% 
ſaith in another place (g), As it would be unpar. 
* donable in a Man that profeſt himſelf a Gram. 
* marian, to ſpeak improperly, Or in one that 
profeſt to have Skill in Singing,” to ſhow none 
in the Practice of it; becauſe theſe are Fault 
in the Arts they pretend to: So a Philoſopher 
that is guilty of Misbehaviour in the Condud 
of Life, is the moſt inexcuſable ; becauſe he i; 
deficient in thoſe Duties he affects to be thought 
© a Maſter of; and commits Miſtakes in the An 
© of Life which he profeſſeth (5). In Pers, un- 
der the Empire of the Ynca's, a Magiſtrate found 
guilty of any Crime, was puniſhed with greater 
overity than any private Offender ; For This rea- 
ſon added, that He was expreſly preferr'd to the 
Adminiſtration of Juſtice, and plac'd in an Offie 
of Truſt, upon the Preſumption that he was a 
Man of more than common Probity and Good- 
neſs (i). Upon this account the Injuries of 2 
Friend, affect us more than thoſe of an Enemy (ij 
And on the other ſide, a Benefit conferr'd by an 
Enemy, is more pleaſing and more valued, than 
the Kindneſs of a Friend : Notwithſtanding what 
Terence ſaith, © That when a Man ſtands in need 
© of a mu Turn, he is glad to receive it at an 
Hand; but tis double Pleaſure to receive it 
from one he has reaſon to expect it from (0. 
For the ſame Reaſon, an Affront from a Man of 
mean Circumſtances, is more inſupportable 
than from an Equal or Superiour (m): or from a 
Man's own Children or Servants, than from ano- 
ther's. There are alſo ſome particular Crime, 
which are branded with particular Infawy, as con- 
ſiſting in the violation of ſuch A#s of Duty, which 
Men are obliged to pay to certain particular 
Perſons, (2) and are therefore judg'd to be more 
highly wicked; ſuch as Diſobedience to Parents, (3) 
Inbumanity and Rudeneſs to Relations, Ingratitude to 
Benefattors ; which are look'd upon to be more 
heinous, than if they terminated in any other 
Perſons (n). In fine, tis a material Aggravation, 
to conſider the time, and place, hen, and where 
the Fact was committed. And thus the ſame Crime 
committed in a publick place, before Witneſſes, is 
greater, than when a Man endeayours to conceal 


La) 


A 


— 


(a) Add. Ariſtot. Rhet. I. 1. c. 12. & 14. 


(i) Rbet. I. 2. c. 3. 


| (b) Senec. de Ira, I. 1. c. 16. 
(c) Sat. VIII. v. 140, 141. Dio Chryſoft. Orat. 1. de 133 p. 9. C. Any Vice in a Prince is more heinons, and more 
in View. And to this Senſe we may apply that of Pliny, Nat. Hiſt. 1.5. c. 1. Men are never more credulous and eaſy of 


Belief, than when any Falſity is promoted under the Authority of a great Man. 


(e) Libanius, Declam. 29. 
are of deeper Stains, (1) Annal. III. 70. (g) Twſc. 


when the Author of it is Great and Powerful. 


Parricide, Among the Celtz, according to Nic 


( f) Cicer. de LL. I. 3. c. 14. 
DBueft, I. 2, c 4. 
fortune of Superiors to be thought to command Others, what they do Themſelves: and Evil is 


(i) Garcilaſl, de Ia Vega Com. Reg. I 2 c. 14. 
() Petron, One that offers Violence to a 22 is a Villain, but a Man that injures his Friend is little leſs thana | 


amaſcenus, de Moribus Gentium, a Man that kill'd a Foreigner wal 


Senec. Heron] Fur. v. 145, 146. The Crimes of Princes 
(b) <@ uintil. Declam. p- 38. "Tis the Mis- 
14. moſt Pernicious 


puniſp d more ſeverely than if be bad kill'd a SubjeF. The Puniſhment ef the firft, was Death, of the ſecond, only Bani ſb- 


ment. (I) Terent, Adelph. Act. 2. Sc. 3. v 1, 2. 
(2) D. ubi ſupra, | 7. ſ. 8. 


' (n) Vid L. 47. t. 10. J. 17. [. 3. D. de Injur. 
(3) Vid. Grot. L 2. c. 20 ſ. 30 & 2 Sam. c. XVI. v. 11. 
Paſſage in Lyſias, ſpeaking to the Athenians, Orat. 4 contra. Andocid. e 6. 


(n) To this purpoſe is that 


Ye ought to ſhew your ſelves more ſevere to 


your own Subjects, when they prophane the Rites of your Religion, than to Foreigners ; Becauſe the Crime, as thoſe 
commit it, ſeems to come from Abread ; in your own People tis Native and Inteftine, | 
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Over the Lives and Fortunes of the Subject, Kc. 39 F 


it; both becauſe, what is ated with the advan- 
tage of Segreſie, at leaſt gives leſs Scandal; and 
becauſe, tis a ſtrong Preſumption, that, that 
that Man is a bold and harden'd Offender, that has 
the impudence to out- face the World, and to fin, 
as it were, in defiance to all the good and 
ſober part of Mankind (42). Thus it is a 
greater ſin, to be guilty of unchaſt Actions in a 
Church, than in a Tavern; to ſtrike in the Court, 
than in a private Houſe ; and to be guilty of In- 
temperance on an ordinary day, cœreris paribus, is 


more excuſable, than on days ſet aſide for Devo- - 


ion (þ). Thus Cicero ſeverely aggravates Antonys 
var” for coming into the Court fo — 
with Wine, as to be forc'd to vomit while he ſate 
on the Bench (c). Thus the Declaimer ſaith (4), 
That tho Rudeneſs in any other place may 
© perhaps be excuſable, yet in the Temple, 
© where we ſet a guard upon our words, where 
© we compoſe our Souls, and confine even our 
thoughts, to offer an injury, or affront there, 
with the ſame boldneſs as in an unfrequented, 
private place, is unſufferable (e). Laſtly, The 
Methods and the Inſtruments uſed in the commith- 
on of the Fact, ſeem to be K to the aggra- 
vation Or extenuat ion of the Crime; becauſe tis u- 
ſual to infer from them, the force or weakneſs of 
the intention. And therefore 'tis a greater Crime 
to rob a Man of his Goods, by forcing his Houſe, 
by digging through his Walls, or artificially pick- 
ing his Locks, than by going in boldly at an o- 


pen Door. : ; 
XXI. Another Thing which ag- 
And from the gravates Or extenuates the Crime, is 
Obſtinacy ad the power or ability the Perſon was 
1 Maſter of, to forbear the Fact (1). 
For ſome Men have clearer and 
more lively Apprehenſions of the Reaſons why 
they ſhould, decline i Ad, than others. And 
ſome have ſtronger Propenſities than other to ſome 
particular ſorts of fins, which may be accounted 
for, either by the particular mixture and conſtitu- 
tion of the Body ; or elſe by the Age, Sex, Educa- 
tion, or other Circumſtances (F): For tis eaſie to 
obſerve, that young People, Women, and Men of 
groſſer natural Parts, or that have had no advan- 
tages of Education, do not ſo accurately diſtin- 


guiſh between Juf and Unjuſt, Lawſul and L- 
lawful; and know very little of the meaſures of 
them, or how to weigh and conſider them ( g ) 
In Perſons, where Choler is the prevailing humour 
in the Cody Anger is the governing Paſſion; o- 
thers of more and warmer Blood, are eaſily in- 
clined to Luſt; Aye turns our Deſires one way, 
and Touth another (5). Again, the nigher any 
Evil feems to threaten, the ſtronger is the fear ic 
caules, and the more difficult it is to reſiſt it. A 
freſh Reſentment ſtrikes us with more Violence, 
than that which hach been cool'd by interval ot 
time. And tho Grief and Diſcontent will not al- 
ways be ſilenc d at firſt by Reaſon, yet they have 
not the ſame excuſe when they have had time to 
be compoſed and quieted. In general, It is more 
Criminal to oh ſedately and calmly to commit 
ſin, than ina diſorder and diſturbance of Paſſion 
(i). And therefore Ariſtotle ſays, © That every 
Man muſt think him leſs excuſable, who enga- 
ges in a bad Action upon weak Temptations, 
* than One, that is guilty of the ſame, upon the 
violent perſwaſions of ſlrong Paſſions. And that 
* When a Man ſtrikes in cold Blood, he is more 
Criminal than if he were angry; for how far 
* would ſuch a one proceed, (ſaith he) if he 
* were heated into a Paſſion? It was Pittacus's 
Law indeed (&), That ſuch as abu d others in their 
Wine, ſhould pay double the ſum they ſhould do, if they 
had been ſober: © For ſince People in that condi- 
tion, (faith Ariſtotle,) are generally inclined to 
© be more abuſive than others, the Law doth not 
* fo much regard the Pardon which ought rather 
to be allow'd to Men in the diſorders of Drink, 
* as the publick Good (7). But Crimes that ariſe 
from Paſſions, are look'd upon to be leſs odions 
when they are the effects of a Paſſion alarm'd and 
rouz'd in us at the appearance of Evil; and ſuch 
as ariſe from an appetite or eager purſuit after 
pleaſures, eſpecially the more needleſs ones, to be 
more criminal. For Pleaſure doth not affect us ſo 
ſenſibly, and may be eaſier delay'd, or ſatisfied 
more innocently ſome other way without guilt. 
And (Ariſtotle ſaith) therefore, © That tis a grea- 
© cer uneaſineſs to bear Pain of any fort, than to 


deny Pleaſure: For, (faith he in another place) 


© Pain diſtracts and weakens Nature in the Per- 


— 


(a) Vide Ariſtot. Probl. ſ. 29. q. 14. Vide D. De ubi ſupra, l. 5.1. 8. PE 
(b) Ibid. 1. 9. f. 1. D. de Injuriis, &c, (e) Cicer. Orat Philip. 2. c. 25. (d) @wintil. Declam. 352. If any ior be 
done to the Magiſtrate, it is an Act of Hoſtility againſt this State; if to an Ambaſſador, Satisfaction muſt be demanded by 


War, and the Laws of Nations, The ſame Sum of Mone 
Temple, Sacrilege, And fo one that violates another's 


taken from a private Man, is Theft; from the Altar, or 


haftity, ſhall pay to the Varty demanding barely Satisfa- 


Lion for Virginity, Ten Thouſand Seſterces; but one that hath _ ickly Guilty of the ſame Crime, anck ravith'd 


1 Candidate to the Prieſthood, muſt not be allow'd the ſame Terms. 


uintil. Decl. 264 Add. Inſlit. Orat. % TM 


(e) Demoſthen. ad v. Midiam. I was abuſed by my E nenty, in cold Blood, in the Morning, out of Malice, not upon a- 
ny heat of Wine, publickly, before Strangers, as well as Citizens, and that in the Temple, whither I was obliged to go 


by the Duty of my Office. 
(1) Vid. Gyof. I. 2. c. 20. . 31, 


(f) Vid. L. 48 t. 13 1. 6. D. ad L. Fuliam peculatus, & in Princip 
g) Procep. Hiſt. Vandal. I. 2. c. 14. As it is very unuſual, 


ſo it would be the more commendable, for the Son to liy 


[ide that Falſeneſs and Violence of Temper which run through the Family, and to take up a contrary Coolneſs and Pro- 


ity. 


% Gramond. Hiſt. Gall J. 13. Young People ſeldom trouble themſelves to be Wiſe, becanſe they look upon it to be 


their Privilege to do what they pleaſe, Libanius, Decl. 21. 


tv negleC the Obligation of Duty, and to be ignorant of w 


made the Excuſe for young People. 
(i) Cic. Off. I. 1. c. 8. Th 


ire premeditated and deſigned, Philo Fud. de Specialibus L 
(rime which is not the fe of much Deliberation, Plato 


b. 531. C. D Ed. Pariſ. It borders very much upon Youth, 


at is Juſt and Honourable. 14d In all Nations the Age is 


oſe Faults which are the effects of any ſudden Commotion, are more excnſable than ſach 20 
egib. p. 791. B. Edit. Pariſ. ſays, That it is an imperfe& 


Jo LL. IL. 9. p 931. C. Ed. Wech. Fe that kill a Man u- 


a» propenſe Malice, are to be puniſh'd more ſeverely, than ſuch as are guilty of Man-flanghter only, out of a ſudden 
K. 2 is alſo mention d by Plutarch in Con. 7. Sapient, 9. 125 0 
ON 


ihne 


(k) Axiſtot. Polit. I. 2. c. 12. (1) This 
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© ſon that ſuffers it ; but Pleaſure hath a different 
© effect, and offers it ſelf fairer to our choice, and 
© therefore ought to be thought more criminal 
© 2nd opprobrious (a). Laſtly, Another motive to 
alleviate the Penalty, is when a Man's Friends and 
Relations perſwade him to 1 the Laws (b). 

XXII. ' Tis alſo. uſually conſide- 


for bon = red, whether the Malefactor were 
—_ himſelf the Firſt of the Kind, or 


were ſeduced by the Examples of o- 
thers ; whether this be the fr time he is found 
guilty, or whether be an old Offender. For in e- 
very Common wealth, the fr/# Man that has the 
boldneſs to commit a Crime, which is like to be 
of ill Example, and which he does in a manner in- 
form others in, is more highl; Criminal than ano- 
ther that has been encouraged by frequent Prece- 
dents in the like Crime before (c). Again, the 
ſame Fa, if it hath been conſtantly puniſhed in 
other Men, is a greater Crime, than it there 
have been frequent Inſtances of Impurity : becauſe 
the firſt is greater Contenipt of the Government and 
Laws, than the latter. But the more or leſs fre- 
quent Repetition of the ſame Action, doth not 
make it in it ſelf better or worſe, any farther than 
as it diſcovers it to proceed from inveterate Cuſtom 
or Habit (d). And ſince regard is principally had 
to the frequency of the Repetition, in the making 
an eftimate of Moral Actions, (ſince from thence tis 
uſual to meaſure the force of a Man's Reſolution; 
and thereſore it is commonly ſaid, that i Habits 
are worſe than i!1 A#s:) it ſufficiently appears 
why a good Action which a Man has frequently re- 
peated, is look d upon to be better than one he has 
but newly begun, or very ſeldom practiſed: and 
on the other hand, why a bad Action often reitera- 
ted is judg'd a greater Crime, than one the ſame 
Perſon has but once or twice been found guilty 
of (1). To this purpoſe was the Emperour Fu- 
lian's Law againſt Lyars (e); If any of my Servants 
be found guilty of a Lye, the firſt time, I pardon it; if 
he preſume a ſecond time, I bear with him: if it be 82 
ved upon him a third, he has not abſolutely incurr d my 
Diſpleaſure ; but if he venture the fourth time, I forbid 
him my . But the Peruvians under the Go- 
vernment of the Ynca's, took particular care to pu. 
niſu the firſt Eſſays of their Criminals, becauſe by 
this Method they thought they might prevent the 
return of the ſame Crime another time. For un. 
leſs the Weeds are rooted up when they firſt ap- 
pear, it muſt be expected that they will plenti- 
fully encreaſe. And where Juſtice moves ſo ſlow 
as not to reach the Offender, till he has repeated his 
Crime, private Subjects are apt to grow impatient, 
and to take the liberty to redreſs themſelves, to 
the prejudice of the publick Peace (F). Neither is 


— 


it any Objection, that a good Habit gives an eaſi. 
nels to good Actions; or that on the contrary, an 
ill Habit makes it difficult to forbear doing i. Fot 
that labour it muſt coſt a Man to atrain the gd 
Habit at firſt, is a ſufficient reaſon why the value 
of it ought not to be leflen'd, tho' the exerciſe of 
it be Eaſy.and Pleaſant. And on the other ſide, 


the avertion 'to Sin ought to be therefore the 


greater, becauſe by a frequency in doing ill, a Man 
ſhall contra facha Eres wich V ice, — 
will hardly ever be able to renounce, and by re. 
peated Tranſgreſſions will be abandon'd to Impu- 
dence, and forget the ſenſe of Shame. For the 
common Isfirmities of Human Nature, will excuſe 
ſome Errors and Slips in the conduct of Life; but 
to be often guilty of the ſame Miſcarriages, is 4 
degree of Madneſs not to be born with (g). The 
Faults a Man is guilty of at ſixteen, ii not appear the 
ſame, tho' all other Circumſtances be ſuppoſed to continue, 
when he is forty, for by that time, beſides that, his Ha- 
bit appears inveterate and inexcuſable, the maturity of 
bis 2 muſt cut off all pretences of excuſe and ple; 
for pardon. And all theſe things are, with good fes. 
ſon, to be conſidered in levying Puniſhment. For 
a Crime of no extraordinary Malignity, upon the 
firſt Commiſſion, may be more ealily pardon d; or 
at leaſt puniſh'd with Ie Rigour, than one which 
has been the common Practice of the Delinquent 
(2). Sometimes alſo, future Reformation is made 
the Condition of Pardon for pait Offences: And in de- 
fect of that, the Puniſhment of the paſt, is joind 
with that of the repeated Crime; and former Mj 
demeanours are again brought under the reach of 
Juſtice (4b). From whence it appears, in what 
Senſe that common Aphoritm is allow'd to be 
True, That the Eſtimation of a Crime is never en- 
creas'd by any after Act (3). And here it might 
be alſo be enquired, how far that Cuſtom of 
the Perſians, which Herodotus ſpeaks of, was agree- 
able to Natural Equity, when in Criminal Caſe, 
the whole Courſe of the Delinquent's Life was ex- 
amin'd, together with his particular Offence ; and 
if upon the whole it appeared, that there was an 
overballance of good Actions, the Crime was pat- 
don d. But upon a ſtrict View, it muſt appear 
that all that ſignified nothing to the intrinſict fi- 
mation of the Crime: And therefore tis probable, 
this Method was not us'd in Crimes of an higher 
Quality, and where there were manifeſt Proofs of 
the propenſe Malice of the Criminal, but as Grotius 
d. l. thinks, was, or at leaſt ought to have been, 
confin'd to ſuch Caſes only, where the Delinquem 
bein not otherwiſe notoriouſly vicious Was un- 
warily betray'd, by ſome Satisfaction or other, 
he conceiv'd, he ſhould find in the Commiſſionof 
the Fact, or elſe, where the Proof of the Fact lay 


- 


(a) Ariſt. Nicom. I. 7 c. S. The Intemperance of Anger is leſs Criminal than that of Luft. Id. Magn. Moral. I. 2. c. 6. 
A violent inclination for Pleaſare is much more faulty than any exceſs of An 


Paſhon, and every one that is under the power of it, finds himſelf diſcom 
the concupiſcible Appetites is attended with Pleaſure, and therefore is le 


Wantonneſs and REI 
(b) Vid. L. 47. t. 16.1. 2. D. 


Vid. Geil. I. 10 e. 19. Polyb. excerpt. legat. 93 c. 5, 
crimin. tit. de furtis, J 9. ; bob & 1 48. D. 13 8. 5 4 /. 
Legat. ad Fulian. 

(2) V. Grot. d. l. (Y) See 1 Kines I. 52, II. 23. 
. 52. t. 17. De diverſ reg, Faris, I, 138. f, I, 


« $7, 28. 
(F) Garcilaſs de la Vega, Com. R. I. 2. c. 10. 


— 


n 
— 


ger. For Anger is a very reſtleſs unealy 
oſed. But the Incontinence that ariſeth from 
$ excuſable, becauſe it ſeems to be the effect o 


There is a Paſſage like this, in M4 Antoni Lak ; 9.16. 
SITES Mag A- og ntoninus, I. 2.1. 10, Ad. Ariſtot Probl. ſ. 29 * 


ſtop where they begin, but if allow'd never ſo little Co, 
) 


(e) Velleius Paterc. I. 2. c. 3. Precedents ſe 
will ſoon make way for themſelves to break out further. 
Vid, L. 48. t. 19. I. 28. f. 3. D. de penis. Ant, Matthæus 
(1) Vid, Grot. L. 2. c. 20. ſ. 30. (e) Libanius 
(2) Sir Tho. Browne's Relig. Medici, ſ. 41. 
(3) Nunquam creſcit ex poſt facto, preteriti delicti eſtimatie, 
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luricate and Perplext, a view of the Criminal's 
Life might be neceſſary to give the matter ſo much 
Light, as to diſcover whether it were probable, 
te was guilty or not: ſince a Man muſt make 
ſeretal Sreps before he can come to the bighe/? 
pitch of Guile (1), Yet Herodotus (a), gives us 
in Example of Sandoces a Perſian Judge, whom 
Parius commanded to be crucified for taking 
Bribes, and giving wrong Judgment ; but when 
he calbd to mind that the Services and good Of- 
ces he had done him, were more than his Crimes, 
order'd him to be taken down, and admitted him 
again to favour, And Cicero, in his Defence of 
Sulla, reaſons the ſame way, In all Matters of 


© [mportance and Concern, (ſaith he) we are fe 
© not to meaſure a Man's Intentions, Thoughts, 


© or Actions, by the Fact it ſelf ; but by the Cir- 

* cumſtances of his Life ; and the reaſon (ſaith 

© he) is, becauſe according to the Opinion we 

' receive of a Man's Morals, we generally Con- 

jecture, how far he may be guilty, and how far 

*not (bY. And for this reaſon, it was uſual in 

the old Roman Fudgments, for the Accuſer to be- 

gin with a Cenſure upon the Life and Behaviour of 

the Criminal; and on the other fide, the Patroni 
either made excuſes for him themſelves, or 
brought in the Laudatores, Perſons that ſhould 
give Teſtimony of his good Behaviour. And there 
was good reaſon for the Practice; for conſider- 
ing the general Depravation of Mankind, a 
Judge ought to be very cautious, how he takes 
away the Life of any Subject, who upon the whole, 
may rather be thought a good, than a bad Man, 
Bur it is to be obſerved, that an Inquiry into the 
Criminal's Morals, and paſt Life, where the Fact 
is intricate and obſcure, may make the Preſump- 
tions great on both fides ; and therefore, that if 
any Man has clearly acquitted himſelf of the Crime 
he was indicted of, he may lawfully plead, that he 
was not oblig d to make a Defence fur his Morals, or vin- 
dicate his former Behaviour, but only to acquit himſelf be- 
fore the Court, of the Crime: his Accuſers directly charged 
lim with (c). But yet when a Man that has always 
been a regular and dutiful Subject, changes his whole 
courſe ot Life; there is good reaſon the Laws 
ſhould deal ſeverely with him, upon a double Ac- 
count ; both becauſe he hath been guilty of a 
Crime, and becauſe he has made ſo ill a Choice, 
45 to change a good courſe of Life for a bad one (d). 
XXIII. Now although from 

What to be regarded what has been ſaid, it ſufficient- 
. ly appears, that one Crime is 
1 greater than another; and that 

| Human Fuſtice ought not to 

Mnih every Crime With equal Severity; yet not- 
withſtanding, it muſt be confeſs d, that both the 

preciſe Quantity and Quality of Human Puniſhments, 

depend upon the Determination of the Civil So- 


ee eee 
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vereign, Which is principally to be directed, by 
the advantages and publick Good of every Com- 
mon- wealth. Upon this view Ah ſis King of Fgyp:, 
P's no Criminal with Death in all his Reiga ; 

ut according to the Degrees of every Man's Ot- 
fence, condemn'd him to bring a quantity of 
Earth, or Rubbiſh to the City he belong'd to. 
And by this method the Ground the Cities {ſtood 
upon was raisd higher, and the Cities ſecur'd 
againſt the Inconveniences of the Flood upon 
the riling of the Nile (e). But indeed there is no 
Neceſſity, that there ſhould be always the ſame 
Proportion obſervd between the Penalties, as there 
is — between the Objects injured by the Of- 
ender, Every particular Crime may be fentenced 
to a particular Puniſhment, as it happens to be molt 
agreeable to the Circumſtances of the State; with- 
out any Regard, whether another Crime, which 
in it ſelf may ſeem greater or leſs than this, be pu- 
niſh'd with more or /eſs Severity. Plato propoſes a 
Law of this Nature ), That if any Man robb'd the 
© Publick, whether of more or leſs, his Puniſhment ſhould 
© be the ſame. For (ſaith he) a Man that takes 
* away a thing of leſs value, though he doth ic 
* with leſs force than another that robs the State 
of ſomething greater, yet he is guilty of the 
ſame ill Principles and Intentions: And a Man 
that takes awayſomething of conſiderable worth, 
which he never depofited, can but be Unjuſt 
and Criminal. The Law therefore doth not 
inflict greater or leſs Penalties upon the Offen- 
ders, from the Compariſon it makes between 
the Degrees of their Theft, but becaufe ir ſup- 
© poſes, that one is more capable of being Re- 
* form'd, than the other. Tis certain, a Judge 
ought ſo far to obſerve Equality in the Diſtribution 
of Puniſhments, as to take care that ſuch as are 
equally guilty ſhould be equally puniſh'd ; and that 
a Fault which was ſeverely corrected in one Man, 
ſhould not without very good reaſon be excuſed in 
another : ſince it muſt be expected that ſuch Par- 
tiality would be a certain cauſe to raiſe Diſtur- 
bances in the Common- wealth; and becauſe a 
Puniſhment can have no effe& when it is not in- 
flicted upon any view of publick Good, but barely 
in Gratification to private Paſlion. But ſtill an 
Equality of Puniſhment muſt be ſuppos'd only 
where the Criminals are guilty of the ſame Fatt in 
Specie, and not of different. For tis common ſor 
Human Fuſtice to puniſh ſmall Faults with” greater 
Rigour, or to take the contrary Method, as the 
Exigencies of the State, or the Will of the Legiſlator 
determines. And the Criminal has no Reaſon to 
complain of the Partiality, ſince he knew before- 
hand what he was to expect (g). For inſtance, 
though Theft in it ſelf be a much leſs Crime than 
Murder, yet the Thief has not juſt reaſon to com- 
plain, ſhould he be condemn'd to ſuffer the ſame 


— 


* 


* 


—— 


(1) Nemo repente fuit turpi ſi mus 


Juven. Sat 2. v. 83. 
(e) Author. 4d Herennium I. 2. c. 3. 


NHech, 


u the Sufferer. 


(a) Polymnia, c. 13, (b) Orat, pro Cluentio, c. 25. 


(d) Polyb J. 2. in Excerpt. Peireſcian. But when he took a 15 contrary 
way of Life, and grew every day worſe and worſe ; twas fit every body ſhould Rage their Opinions of hi 

(e) Herodet. Euterp. p. 90 Ed. H. Steph. Diodor Sic. I. 1, 
rocolura, took care that all thoſe ſort of People, the Scum and Filth of the Nation, ſhould be carried into a Place b 
themſelves, that they might not infe& others, Diodor. Sic. I. 1. c. 60. 


im. 


c. 65, Tho' A#iſanes King of Egypt, when he built Rhi- 


( f) Plato de LL. I. 12. init. p. 982 C. Ed. 


) . ee Haccus, Declam. 5. When the Conſequences are threatn'd before-hand, the Fault lies no where but 


wy Puniſh- 


- 
. 
— 


— 2= n 2 = 


42 


Of the Power of the govereign, 


Puniſhment with the Murderer, tho' his Crime 
was notequal in Degree. The reaſon why Crimes 
of differmt Degrees are equally puniſh'd with 
Death is, becauſe Death is the greateſt and laſt 
Evil Men inflict (a); unleſs it be that ſometimes 
the yay to it is ſhort and eaſy, and at other times 
made terrible, and grievous, by delay and ro ture 
(b); or that ſometimes diſhonour is done to the 
dead Body, and infamy fix'd upon the Memory 
of the Perſon (c), which is ſometimes inflicted a 
conliderable time after the Delinquent's Death; and 
may again be recall'd, and taken off (4). Beſides, 
the ill of the Legiſlator is often conſider'd in de 
tetminipg the Penalty, though not in fo abſolute a 
Degree, as to exclude the Intereſt and Advantage 
of the Publick, yet to ſuch a Degree, that the 
particular Puniſnment ſeems in a manner entirely 
ro depend upon ir. There are alſo ſome Crimes 
of ſo black a Nature, as will juſtify the greateſt 
Severity that can be us'd upon Criminals who 
have contracted the ſlighteſt Acquaintance with 
them (e). So Philo ſays, * That a Man who at- 
© tempts only to kill another treacheroully, is 
© not the leſs guilty of Murder tho” he fails of 
© Succeſs: And the written Law in this Caſe com- 
© mands, That if a Man come preſumptuouſly upon his 
© Neighbour to ſlay him with guile, thou ſhalt tcke him 
© from mine Altar that he may die (F). The Athe- 
nian Fudges indeed, were too ſevere, when they 
condemn'd a Boy for pricking out a Bird's Ey es, 
upon Suſpicion, that it was a ſign of a barbarous 
Temper, and that he might prove a very ill Mem- 
ber of the Common wealth, if he were ſuffer'd 
to grow up to years of Maturity (g), But it is 


not the actual Commiſſion of a wicked Act that makes 


"the Criminal: 'Tis enough that a Man has arm'd him- 
ſe and diſcovers his inclinations to Rob and Murder: 
For the Wickedneſs doth not always begin, but is exerci- 
fed and improv'd only by the practice. For as Pater- 
culus reflects upon Caius Cato's being condemn'd for 


Book VIII 


a ſmall Offence (4); © The Inclination and intent 
of the Offender may ſometimes be of greater 
force with the Judge than the Crime it ſelf, Fg; 
tis natural enough to argue from the F:# tg 
the deſign of the Criminal, and to conſider g. 
ther of what Nature the Offence is, than hoy 
© great (i). In Caſes of Treaſon and Conſpiracy g. 
gainſt the State, bare Conſciouſneſs, or Privity with. 
out any Aſſent, and Silence only, and the Conceal. 
ment of it deſerves Puniſhment (). However 
in the Diſtribution of Puniſhment, there ought 
always to be as much Gentlenefs and Lenity 
uſed, as is poſſible. And therefore the Severity 
of Draco's Laws, might juſtly appear inſupport. 
ble; and deſerve Solwn's Corrections (1). Yer 
the Courſe of Juſtice in Pera, was altogether x; 
Rigorous ; for there almoſt every Crime was pu- 
niſh'd with Death: the Judges not ſo much con- 
ſidering the ſimple Nature of the Offence, as that 
it was a Breach of the Commands of the Ya, 
whom they look'd upon and reverenced as a 004 
(n). But there is good Reaſon for enbanſing the 
ſeverity of the Puniſhment, when juſt Relentmen, 
and Care for the Common Good, makes it neceſſi. 
ry to ſecure the Publick Quiet by punifhing we. 
. For Inſtance, ſuppoſe the Crimin:l 
threaten Danger to the State, if he be not pu- 
niſh'd in time. H. Stephens gives us a Story (n), of 
a Man that having begg'd for a Pardon of the 
King of France for the ſeventh Murther he was guil- 
ty of, and finding he could not obtain it, boldly 
told the King, that he would own only the 
firſt Murder to be his own proper Action; and that 
the Imputation of all the reſt muſt lie upon the 
King himſelf ; for that he ſhould never have com- 
mitted the other, if the King had not given him 
Encouragement, by pardoning the firſt. —— 
alſo it is neceſſary to make Examples of ſome 
Malefactors to frighten others; eſpecially where 
the general Perſwaſives and Inducements toWicked- 


R 


(a) Lycurg. Orat. contra Leocrat. The greateſt and the laſt of Puniſhments is Death. 


Morſque minus pene, quam mora mortis habet. 


— 


(6) Ovid. Her. Epiſt. I. 19. 
Death hath leſs Pain it ſelf, than the Delay. 


Tho* ſome think a quick Diſpatch an eaſier Puniſhment than a Miſerable Life, Vid. Cæſaris Orat. in Falluſt. Conjur. Catilin. 
and Tiberius's Anſwer in Suetonius, c. 61. To one that deſir d his Puniſhment might be ſhort, was, I am not yet reconciled 


ro you. 


Senece Hercules Fur. v. 512, Death to the Miſerable is Eaſc. 


Senec. Æg. Agamem.v.g8g. He's yet unskill'd in the Arts of Tyrann 
That puniſhes with Death. . 
El. Ibid. v. 996. Why is there any thing beyond the Grave? 


Ep. Ibid. Yes Life when one deſires to die. 


Euripid Hippol. Coron. Tas Þ adns p35 ©: «vet Joguon. v. 147. 
Th' Unfortunate deſire a lpcedy End. 


Nay, Charron de la Sageſſe, I. 1. c 39. (VI) 10. ranks it among the ridiculous Notions of the Vulgar, to think to be te- 


veng' d of an Enemy b 
i all further 15 


Concubine, to live, by way of Puniſhment. 
c. 44, 


illing him. For this, ſaith be, is only to take from him the ſenſe of Misfortune, and to ſecure 
arms; unleſs a Man thinks it neceſſary to his own Security, to leave no body alive that is like to 
be his Enemy, or to make him uneaſy, In Philaſtratus I. 1. Apollonius condemn'd the Eunuch, that la 
(c) AÆlianus N. Hiſt. 1. 4. c. 7. 
(e) Vide Ant. Matthæum de Crimin. Prolog. c. I. J. 5, 6. & ad L. 48. D. tit. 5 c 3. , 10. & tit. 18. c. 4. Zieglet 


with the King's 
(d) Vid. Socrat. Hiſt. Ecclel. J. 7. 


ad Grot, d. . . 39. Valerius Maximus J. 6. c. RE 8. Vide | 47. By $ 4 7. bY 2. D. ge extraordin. Crimin. ad. Cornel. 
de ſicariis. Vide L. 48. t. 8. J. 3. / 1, 2, 3. Philo Fudens de confuſione linguarum, p. 343. C. 

J) Vide Philon de ſpecialibus legibus, p. 791. Tacitus Hip. 1. 2. c. 77. ui deliberant diſeiverunt, to demur is to de- 
ſert. And to this ave may refer that of Plutarch, Cæſar. Penalties are not always inflicted for the Fact, but ſometimes for 
the Intention and Deſign. .@-intil. Declam. 362. The Law lays the Puniſhment upon the Will. Lyſtas Orat. in H we— 
nem, c. 12. It is certain that thoſe we receiv'd our Laws from, did not intend that a Man who in a Quarrel had don: 
harm to another, ſhould therefore be baniſhed : But that ſuch as violently aſſaulted and injured a Man with a deſign to 
take away his Life, tho' they fail'd in the Attempt, ſhould yet ſuffer that ſevere Puniſhmeat ; becauſe they ſuppoſed it 
juſt. that he ſhould ſutfer as really pon of rhe Fact, that deliberately endeavour'd to put it in ' xecution; for tho it h1p- 
pen'd that they were miſtaken in the ſuccels of the Action, yet they purſued it as far as they had Power. Add. A lian. Var 
Hiſt. JI. 14. c 27. (g) int. l. Inſtit. Orat. 1. 5. c. 9. Senec, de Benef. 1, 3. c. 14 (b) L 2. c. 8. 

(i) Ad. L. 9. t. 8. J. 5. prine C. ad L. Ful. Majeſt. Grotius in Hor. ſparſ. in Fs Fuſtinian. (k) We have an Ex- 
ample of Thuanins, in Benj. Priolus Hiſt. Gall. L. 1. c. 6. and of David Ber. hinus, in Buchanan, Rerum Secotic, I. 8. Ad. 
Diodorus Sirulus, I. 11. c. 54. 

(1) Vid. Plutarch, Solon, 


(1m) Garcilaff, de la Vera, Com. Kew: 12,613,183; (% Apolog. pro Herod. c. 17. 
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Chap. III. Over the Lives and Fortunes of the Subjeft, Se 5 . 


gels are ſtrong (1) ; ſuch as are Eaſineſs and Uſe, 
which nothing but a ſevere Diſcipline can reform. 
The Fewiſh Law lays a greater Penalty on the 
Perſon that ſteals out of the Field, than one that 
obs an Houſe, becauſe the frſ# is done with 
greater eaſe; compare Exod. XII. v. 1. with the 
% and gth ver. (a). And thus the Seythians 
thought no Crime ſo heinous as Theft, becauſe 
having neither Houſes nor Folds to keep their 
Cattle in, no Man's Property could be ſecure, if 
Robbery had any Indulgence. And in ſome Na- 
tions, Theft is look'd upon to be a greater Crime 
in a Domeſtick, than in a Stranger (b). It was 
Death at Athens, for a Man to ſteal from the Baths, 
om the Schools of Exerciſe, or the Market, or 
any ſuch publick Place; but one that robb'd. a 
„vate Houſe, was only to pay double the worth 
of what he ſtole (c). . Curtius lays, * There 
« was a Cuſtom among the Perſians, that oblig'd 
them to be ſtrict in concealing any Secret that 
concern d their Kings ; and adds, that neither 
Hope, nor Fear, could extort any Expreſſion 
from them that might give Light to diſcover it; 
the Ancient Conſtitutions of chat Empire, oblig- 
ing them to ſuch Silence, upon pain of Death; 
and that therefore no Intemperance was puniſh'd 
© ſo ſeverely among them, as that of the Tongue, 
© it being thoughe that no Man could be capable 
© of any great. Attainments, Who could think it 
a pain to be ſilent, when it was plain there is 
© nothing in Nature eaſier. Further allo, Cufors, 
or when a Vice is grown popular, or in Faſhion, 
(for as to that habityal Cuſtom or Familiarity, 
particular Men contracted by repeated Sins, I have 
ſpoken already) though it be ſome Extenuation of 
a Crime, yet doth certainly deſerve very ſevere 
Puniſhment (d). 1 


Veteri poſt obruta morbo 
Corpora, Pæonias nequicquam admoveris berba⸗ 
Non leviore manu, ferro ſanantur & igni, (e). 
Ne noceat fruſtra mox eruptura Cicatrix, &c. 


A crazy Body long inur'd to Pain, 

From healing Med'cines ſeeks Relief in vain: 
When at the Bone the fretting Ulcer ſmarts, 

It fears the Lance, but mocks the gentler Arts. 
With Caufticks and Inciſions, force your ways 

The Treacherous Wound will elſe your Skill betray. 
Skinn'd o'er without, it ſeems to heal inclin'd, 

But ſtill the Sore lurks feſtering deep behind. 

But ſearching Fires, the ſecret Faults diſcloſe, 
Purſue the watry Humour as it flows; 

From ſickly Veins prevent the freſh Supplies, 

And ſtop the Springs whence firſt Corruption riſe. 
If obſtinate the Sore, and ſtill unſound, 

And dangerous Gangreens gnaw within the Wound ; 
A Limb cut off muſt for the whole compound. 


And therefore Grotius judiciouſly obſerves (F), that 


in publick Triels, it is ſome Excuſe for an Offender 
to plead that his Fault is common; becauſe in all 
Trials the Point in Diſpute is, what Share of Guilt 
that particular Perſon has contracted; and this 


5 


without doubt muſt appear the leſs, when the 
Man was carried away with the Violence of the 
Stream, rather than the Force of his own Inclina- 
tions ; Bur when Laws are to be made, a prevai- 
ling Cuſtom is an undeniable Argument, that there 
is greater need of ſevere San#ions to ſuppreſs it; 
becauſe Laws muſt be ſuppoſed to regard the Ad: 
vantages that may accrue by the Puniſhment in ge- 
neral. However, when a Vice has rais'd it ſelf to 
ſuch an Head, and Offenders are grown ſo nume- 
rous, that if all of them were to fall under the 
reach of Juſtice, the Commonwealth muſt be 
much diſpeopled, it not entirely ruin d by rigorous 
Executions of Law, the Law muſt yield to the 
Neceſſities of the State, and rather be neglected 
or laid aſide, than occaſion the Deſolation of the 


Commonwealth (g). Bur Laws are to be applied 


only where things are capable of being efected, and ſo 
may very well puniſh. Offenders 4 * few, 8 
may eaſily be reclaim d by Puniſhment, but to attempt 
upon Multitudes is ro mo purpoſe (2). Laſt! 
where the Neceſſities of the State are preſſing or 
the purpoſe, if upon an Invaſion and War, there 
ſhould be no other Perſon fit for the Command 
and Charge of a General, there can be no Reaſon 
why a Criminal of experienc'd Conrage and Con- 
duct might not be releas d even from Capital Puniſh- 
ment, when it appears that the State cannot be 
ſafe without his Aſſiſtance; and therefore there 
was Reaſon in what Fabricius ſaid, when he gave 
his Vote for Cornelius Rafinus a good General, but a 
very covetous Man, to be Conſul 5 that he had 
rather be robb'd than ſold (3). And fo Junius the 
Ditator aſter the Defeat at Came, publiſh'd an 
Edict, That if any Man, whether be was a Priſoner 
for a Capital Crime, or for Debt, would lift himſclf 
for the publick Service, under his Command, he would 
grant him a Pardon, and diſcharge his Debts (h ). 
XXIV. From all which I think it 

is evident, that there is no vindictive The 1 
Fuſtice in the Civil Court which de- Puniſh- 
termines what Degrees of Puniſh- n 
ment ought to be inflited on particular Crimes, 
by any Deciſion of Nature. But the true Meaſure 
of all human Puniſhment muſt be taken from the 
Utility of the Common-wealth ; and according as 
the Ends of Puniſhment ſeem moſt eaſy to be at- 
tain'd, the Puniſhment may either be enbanſed or 
alleviated, according to the Dilcretion of the 
Government. Yet till ſo as that the Method of 
Puniſhment may admit of great Latitude. And 
therefore, as it would be too ſevere to inflict a 
Penalty, when the Ends of puniſhing may be at- 
tain'd by gentler Methods (4); ſo the Puniſhment 
is much roo eaſy, when it has not Sharpneſs 
enough to produce the Ends deſign'd by it, and 
conſequently to reſtrain the Inſolence of the Sub- 
ject, or ſettle the internal Security of the Com- 
monwealth ; or in ſhort, when it is a Paniſhment 


(1) V. Grot. d. I. ſ. 34. 35. (a) L. 47 t. 17.1. 2. D. de Effractor. Fuſtinus, L. 2. c. 2. de Scythis. 


() Tho' the Roman Law ſeems to have the contrary Method, L. 48. #. 19. J. 11. / 1. D. de penis, Vide Ant. 4 
thxum de Crim. tit. de Furtis, c. 3. f. 2, FH Ad. Ariſt Probl. / 29. weſt. 14. (e 515 L. 47. 4 171 1. 'D. 1 Ferse, 
1 


Balnear, Ant. Matthæum de Crimin. ad 
dorcery, de Special. legibus, p. 791, 792. Ed. Paris. 


t. 14. de Abigeis, Add what Philo Jud. t he Cx; 
Q. Curtis, Tees 21 urges, to aggravate the Crime of 


d) Leg. 16. ſ. alt, D. de Pœnis, ubi ſupra, (e) Claudianus in Eutropium, |. 12. v. 11, Sc. 


(f) In the above-mention'd place, ſ. 35. 
the 22 . (2) Plutarch. in Solon. p 90. Ed. Wecb. 


3) 


(g) See Tiberins's Epiſtle concerning Luxury, Tacitus Ann, 5, c. 54. in 


A. Gellium, I. 4. c. 8. () Livy. I. 23. c. 14. Add Grot, upon 1 Kings II. 6, 
(4) See Mentaign's Eſſays, B. 1. c. 11. p. 309. 3 | 
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the Delinquents themſelves deſpile (a). If the 
Legiſlator go too far on the one hand, he is liable 
tothe Infamy of being Cruel; (6) and if he in- 
to che ocher fide, he makes all Puniſhment infigni- 
ficaurt ; and gives abſolute Libeity to Vice. For 
lince the Natural End of all Puniſhment is to diſpoſe 
Men to obey the Law, and in conſequence, to reſtrain 
them from Actions contrary to it; and ſince Men, 
whenever they allow themſelves to conſider, al- 
ways weigh the Conveniences and Inconveniences 
which ariſe from the ſame thing ; it 1s evident, 
that if the Harm, or Pain inflicted, be leſs than 
the Benefit or Satisfaction that naturally follows from 
the Crime committed, the Puniſhment will be but 
a very ſlender Inducement to perſwade any Man 
to reſiſt the Temptation of Diſobedience (c). 

| XXV. I am to add further, that 


In Puniſhment ſince the ſame Puniſhment doth not 
the Perſon of affect all Perſons alike (2), and 
the Suftercr to 


conſequently will not raiſe the 
| ſame Diſpoſitions in all, to Obedience, 
it is eaſy to diſcover, that both the general penal 
Sanction, and the Application of it to particular 
Parties, ought to be made with a ſuitable Regard 
to the Perſon of the Delinquent, and in that, to all 
thoſe Qualities of Age, Sex, Dignity, Fortune, 
Strength, and the like; which may either en- 


be regarded, 


creaſe, or mitigate the ſenſe of Puniſhment ' (4). 


For the ſame Mul#, for inſtance, will preſs hard 
upon a poor Man, which will be no Burden ar all 
to a rich; An ignominious Puniſhment will fit eaſy 
upon a Wretch mean and deſpicable, when to a 
Perſon of Honour and Quality, nothing will be 
more inſupportable and afflicting; And Men, and 
full grown People have more Strength to bear 
Puniſhment than Women and Children (e). And 
the Moors therefore puniſh Women guilty of Un- 
chaſticy, with greater Severity than Men ; becauſe 
they ſuppoſe that generally che Arts and Encice- 
ments of the Women, firſt give them Encourage- 
ment. But yet it doth not from hence follow 
that Puniſhment ought to be inflicted in Geomerri-, 
cal, (or as Bodinus (F) affectedly calls it, an Har- 
monious) Proportion ; all that is really intended 
here is no more than to make a ſimple Equation 


ment; and they could readily yield Ten Years Baniſhment 


between the Crime and the Penalty, Which d. 
Circumſtances of the Perſon are neceſſary to find vi 
But if on the account of ſuch Qualities, which 
neither aggravate the Crime, nor augment the 
ſenſe of the Puniſhment, Crimes equal in Demeſit 
are unequally puniſh'd; *tis a ſhameful Partialiy 
and reſpect of Perſons ; of which Grotius doth not 
always acquit the Roman Laws. And ſome pro. 
duce this for an Inſtance (3), a Mas that kills hi 
Wife, when he has taken her in Adultery, it he be 
a Perſon of inferiuur Rank, is ſentencd to per. 
petual Baniſhment; but if he be in any Digit) or 
Office, he is only to ſuffer the Relegario for ſome 
ſhort time; For a mean Perſon may be as much con. 
cern'd and afflicted at the Diſgrace he ſuffers by 
the Falſeneſs of his Wife, as a Man of Honour, and 
may leave his Country with equal Grief and Regie 
(g). And Laſtly, it may alſo be obſerv'd, thy 
in ſome Nations, certain Sorts of Puniſhment att 
attended with particular fam, thus Euripide, 
High on the Gallows ignominious Pains, 

The very Slaves regret and think diſhononrable, 
But by the Sword to fall looks generous and brave. 
) And Telemachus in Homer (i) would not dif. 
patch his Maids, Kad Seydrw, that is, would 
not kill them by the Sword, but hangs them. 
The Puniſhment of frangling on the other hand, 
15 look'd upon to be fir, by the Ottoman Fi 
mily, who think it infamous that noble Blood 
ſhould: be ſpilt upon the Ground. And the Fey: 
thought it a more ignominious Death to be beheadd, 
than to be ſtrangled or toned (k). On the contra. 
ry, Tome Puniſhments have had the Fortune to be 
accounted Honourable, And upon ſuch a Notion as 
this, we are told that the Athenians were angry, 
that ſo mean and contemptible a Wrerth as H 
bolus, ſhould be baniſh'd by Oſtraciſm (1); Berauſt 
it was uſually thought an Honour to ſuffer that Duniſh- 


to have been really a Puniſhment, when Thucydides 
and Ariſtides, and ſuch great Men ſuffer d it; but 
they thought it was too great a Credit to Hyperbolus, 
and would only encourage him to boaſt, that he had 
ſuffer d the ſame Puniſhment which was inflifted unn 
the moſt gallant Men of Athens (n). | 


(a) V. Gellium, I. 20. c. 1. de Veratii Petulantia. 
(b) V. Hobbes de Cive, c. 3. f. 11. 


(d) Vid. I. 47. t. 19. I. 4. 


ö (c) Vid. Hobbes de Cive, c. 13. f. 16. Leviathan. c. 27 
princip. juſti & decori p. m. 200. Cumberland. de Legibus Nat. c. 5. ſ. 39. 


r 


Aut bor. de 
(2) Vid. Grot. «bt ſupra, |. 33 


ſ. 1. & 1. 12. f. 1. D. de Incendio, ruina, &c. & t. 10. I. t. B. de Injmis, 


& c. & t. 11. I. 6. D. de extraord. Crim. & t. 12. I. lt. D. de Sepulchro violato, & t. 14.1. 1. ſ. 3. D. de termino moto. L. 48. 
t. 8. I. 3. . 5. ad L. Cornel. de Sicariis, In moſt of theſe Laws which are here cited by the Author, there is an unjuſt rel- 

ect of Perſons, which he himſelf blames a little farther, as we ſhall find, if we take the pains to examine em. See the 
Orbis Romanus of the late Mr. Spanheim, of the Diverſity of Puniſhments, among the Romans; according to the difference 
of Perſons. Mr, Barbeyrac's Note 1, on this Section, p. 404. (e) Vid.L.48.t. 5. I. 38. ſ. 24.1. 39. ſ. 4 D. ad L. Jul. de Adult. 
IL. 48. t 13. I. 6. PD. ad L. Jul. Pecul. & t. 13. l. 5,1 3.D. ad L. Jul. Pecul. L. 4. t. 4. I. 31 f. 1. D. de minor. L. 50. t. 17. I. 108. P. 
de diverſ. reg. jur. Add. Olearius Itin. Perf. L. 3. c. 6. of the Pecuniary Muldct, paid among the Ruſſians for an Abuſe of - 
fer'd, call'd by them Biſzeftia. ( f) De Repub. I. 6. c. ult. (3)V-D.L.48.t. 8. I. 1. ſ. 5. (g) Vid. Edictum 
Theodorici Reg. c. 91. Add. Zieg. ad Grot. L. 2. c. 20.1, 33. 

(hb) Helena, v. 306, Ec. Plin. Nat. Hiſt. I. 2. c 63. Strangling is an odd ſort of Death, by ſtopping the Breath which 
endeavours to find a Paſſage, Add. I.. 48. t. 19.1.28. f. 2 B. de Penis, To thigalſo may we may apply that of Dis 
Cbryſoſtom. Orat. ad Alexandrinos, The one is the Death of a MalefaQor, the other of an unfortunate Slave. 

() Od. L. 22. v. 465, &c. (0 Seld. F. N. & G. I. J. c. 6. Thus Philo ud. in Haccum, is very angry that the 
Fewiſh Magiſtrates and Senators at Alexandrina ſhould be ſcourg'd in the ſame manner, and with the ſame * of fret a5 
the meaneſt Egyptian Slaves were. To this we may refer that of Seneca, de Conſtantia Sapient, e. 4. There are ſome 
Slaves that had rather be ſcourg'd than beat. And it was I preſume a very ignominious Puniſhment which is mention 
Addita ment. I. Leg. Burgund. Tz. 10. (!) Vid. Plutarch, Alcibiades, p. 19). B. Where there are theſe Verſes quoted 
aut of Plats the Comick Poet. 

Worthy to ſuffer what he did, and more, 
But not in ſach an hovourable way; | 
| | The Abject Wretch the Sentence did diſgrace, 
Vid. Plat. Nicias, p. 5 30. E. Where he ſpeaks of the ſame Matter, 

(m) Thus it was ſome ſort of Comfort, Ainee magni dextra cadis . 

| Virgo. Aneid. I. 19, v. $39, & de la Cerda in loc. 
XXVI. Neither 
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Chap. III. Over the 
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Lives and Fortunes of 


the Subject, K 4 
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Neceſſit 


| The Jewiſh Law | that every Common- 
| 22 e, wealth ſhould take its Meaſure and 
| er op Fus Standard for the Puniſhment of 
t niſhment. Crimes, from the penal Sanctiont of 
the Fewiſh Law, Becauſe that part 


of the Law was the Poſitive and Civil Law of the 
J, and was accommodated to the Genius of that 
\W Pcople and Common-wealth, From which, fince 
che Conſtitut ions and Tempers of other Nations and 
HH Common-wealths are very different, there is good 
| W Reaſon why the Peualties too ſhou'd be different. 
. W Whether this indeed will hold true with Reſpect 
_ WH to the Capital Puniſhment of Murther, as well as to 
be Crimes, may bear ſome Diſpute! | Becauſe, 
de Law which determines that Puniſhment feems 
t to have been promulg'd to all Mankind, as well 
t as to the I/raelitess And the Reaſon of the 
» WH Puniſhment is evident. Becauſe, a Man who is 
barbarous to that Degree, as to take away any 
Man's Life maliciouſly,' can never give ſufficient 
Caution to Others, without loſing his own (a). 
However, I think it ſhould not be thought a 
Breach of that Command God gives, Gen. IX. 6, 
(1), if a Murtberer ſhould be releaſed from capital 
Puniſhment, upon ſome extraordinary Exigence 
of the Common- wealth. For ſince the Determina- 
tion of all Puniſhment is of poſitive Inſtitution, and 
all poſitive Laws may be accommodated to the 
Neceſſities of the State; that Law may alſo reaſo- 
nably be ſuppos'd to admit of the ſame Exception. 
Some indeed are of Opinion, that that Paſſage is 
rather a Divine Commination than a Law, and that 
God only declares by it, that he will execute Ven- 
— upon Murtherers, either by Men, or b 
ome other ſevere Method, if they happen to eſ- 
cape the Inquifition, and Rigour of human Juſtice. 
| See Ad. XXVII. 4. Neither doth Grotius's Inter- 
pretation of it, L.1.c.2.1. 5. exclude the Exception 
which is grounded upon the State of the Com- 
mon- wealth (5). But Selden, L. 4. c. 1. expreſly 
affirms, that the Fewiſh Rabbins did not under- 
ſtand that place to be a Law of fuch Force, as 
that it ſhould always oblige the Magiſtrate neceſſa- 
rily to puniſh Murther with Death; but that it was 
an expreſs Indication of God's Hatred to that Crime, 
from the Severity of the Penalty he annexed to it; 
which it might be lawful for Man, according to 
| the Poſture of Affairs, and Variety of Circum- 
ſtances in the publick Government of the State, ei- 
ther to limit or inſlict. And for this Reaſon, the 
Fews (as their Law directs in other Caſes) did not 
inflict Death upon any of their own Nation that 
kill'd a Proſelyte of the Gates, or any other Gentile. 
Nay, if any Number of Fews, or other Circumci- 


XXVI. Neither can I ſee any fed Perſons, had by Blows or Kicks, or any other 


way Kill'd one of their own Nation, ſo that no 
One of them ſepararely did any thing which might 
be the immediate Occaſion of his Death, all of 
them were acquitted from ſuffering that Penalty 
which was otherwiſe due by Courſe of Law ; be- 
cauſe neither of chem ſingly was guilty of the 
Murther (c). However, this be, I would not be 
thought to perſwade the World to an unwarran- 
table Eaſineſs in diſpenſing with the Puniſhment 
of this Crime. Neither would I undertake to de- 
fend that Expreſſion in one of the Conſtiturions of 


the Kings of Poland, relating to the Puniſhment 


of + Murtber in the Nobility, Nos divini Juris rigo- 
rem moderantes, We mitigating the Rigour of the 
Divine Law (4). And here I ſhould take ſome 
Notice of the Diſpute, which ſome {ſcrupulous 
Perſons have rais'd againſt the lawfulneſs of puniſh» 
ing Theft with Dearth. But upbn this I refer you 
to the Opinion of Grotius, L. 2. c. 1.1. 14. (2). 
Yet Selden ſays, De J. N. & G. L. 7.c 6. That 
among the Fews the Puniſhment of a Gentile, 
found guilty of Theft, was Death; but that the 
natural Fews were uſed with more Gentleneſs (e). 
And Herod's Laws are condemn'd as too ſevere by 
Foſephus, That ſuch Perſons as were guilty of 
Burglary, or of 3 up, or digg into Houſes, 
and ſuch as robbed in the Night, ſhould be / out 
of the Land to Strangers. By a Law o Solon's at 
Athen, it was decreed, That the Penalty for imple 
Theft, if what was ſtolen was recover'd, ſnould be 
to pay double; or if it was not recover'd, ten times 
the Value of it. But it was added, 7hat if any 
Perſon had ſurreptitiouſly taken away out of the Lĩicæum 
or Academy, or the publick Schools, either Cloths, or 
Cups, or any thing of the leaſt Value, or any Veſſels out 
of Schools of Exerciſe, the publick Walks, or Portico's, 
worth more than ten Drachms, be ſhould be puniſh'd. 
with Death (f). What Puniſhment the Roman Law 
inflicted is very well known. Tuſtinian does not 
allow that a Man who was guilty of no more 
than /imple Theft, ſhould ſuffer even fo much as 
Mutilation of Members (g) ; Though otherwiſe 
it cannot be thought ablurd that every Criminal 
ſhould be puniſh'd in the Part which offended, fo 
Alexander Severus puniſh'd a Notary who exhibited 
a falſe Libel of a Cauſe before the Council, by 
1 Sentence upon him, that the Nerves of 
his Fingers ſhould be cut, ſo that he might never 
uſe them to write more (). So Seleucus paſs'd a 
Decree, That an Adulterer ſhould be condemn'd 
to loſe his Eye, becauſe the Eye makes the firſt 
Breach upon the Chaſtity, and ſo much forbid- 
den Paſſion may be expreſs'd in Looks as may ea- 
ſily kindle the moſt unlawful Luſts. And fo alſo 


Air, that the Tuch 
e ſa 


not he under t 


(c) See more in the ſame place. 


lenbus ſpecial. (2) Grotius Lib. II. cap. 1, Se 
n 


ſorts of Crimes, but o 


telate to 


Fruit of a certain 
pe. 456. (e) Faſepbus Archæol. Jud. I. 16. c. 1. 
ovell, 134. c. u. (b) Lampridius, Alexander. c. 28. 


(a) To this Purpoſe is that of Antipbon. Orat. 15. All Courts of Juſtice that lit upon Murder, are always 


in the open 


es may not be forced to come into the ſame place with the Matefattors; and that the Proſecutor may 
me Roof with the Murderer. Add. Libanius, Progymn. loc, com. contra Homicidam 


(1) See Grot. on that place, and on Matt. V. 40. (b) Add. Grot, in Flor. ſparſ. ad Jus Juſtin, ad L Corn. de Sicar. 


dee the Abſtract of the Latin Letters of Tollius in the Nouvelles de Ia Republ. des Lettres Avril 1 790, pag. 371, 372. 
and Mr, Thomaſtus's Diſſertation, de Fure aggratiandi principis Evangelici in cauſis Homicidii. 8 iti, Sect. 9. Printed at 
Hall in 1707. alſo another of his de 2 Imperit A Legiſlatoria, &c. Sea. 43. (4) 


Add. Philo Jadzus de 


. 14. ſays, that the Laws have no Right to puniſh <with Death all 
'y thoſe that are ſo heinous as to make the Offender deſerve to be cut off from the Common-wealth, But 
Grozovins judicionſly remarks thereupon, that the ſmalleſt Faults in themſelves, may become Capital Crimes, when they 
hings, from which it is eaſy to abſtain, and which there has been good 

For in that Caſe, he that violates the Law, ought to complain of no body hut himſelf. "Tis upon that account, that the 
Sycrity of Military Diſcipline is grounded; and we ſee that God forbid Adam and Eve, on pain of Neath, to cat of the 
ree, wh in it felf, was a very indifferent thing. 


eaſons to forbid on pain of Death. 


Mr. Barbeyrac's Second Note upon this Section. 


(f) 44d, Ariſtot, Problem. ſ. 29. e. 14. (C) ſuſtinian. 
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the Law of God commands, That the Woman's 
Hands ſhouid be cut off, who in any Strife, between 
ber Husband and another Man, drawing near to deli- 
der her Husband out of the Hand of him that ſmiteth him, 
puttet b Joe her Hand and taketh him by the Secrets, 
Deut. XXV. II. (a). However Anton. Mattbæus, 
De Criminibus, Tit. de Furtis, C. 2. puts a hand- 
fome Interpretation upon Juſtinian's Inſtitution (1) 
by urging for ir, That ſince tis generally either 
1leneſs, or Poverty that forces People to ſteal, the 
Empercur was not willing Thieves ſhould be pu- 
niſh'd by loſing the «ſe of their Limbs, that they 
might not be depriv'd of the Iuſttuments neceſſary 
for them to reform their bad courſe of Life; and 
when they ought rather to be forced upon ſome 
laborious Imployment, In Germany, the Law, 
that all Thieves ſhould be hang'd, was made b 

Frederick the Second (b), And it was afterwards 
confirm'd by Charles V. but itlook'd more ſevere in 
him than in Frederick, becauſe he took no Care 
of the Value of the Coin which was then ſinking. 
Upon the whole, though I am of Opinion, that 
tis poſſible for Judges to be too free in infſicting 
capital Puniſhments, and that ſometimes it might 
turn more to the Advantage of the State, if ſuch 
Criminals as are here ſpoken of, were rather con- 
demn'd to ſome uſeful Labour and Service (e); 
And ſo we are told Sabaco King of Egypt, forced 
all Malefactors that were condemn'd in capital 
Puniſhments, to pwblick Labours; and that the 
Country was ſoon ſenſible of the Benefit it receiv'd 
from ſuch an Application of them (4). Let I 
make no doubt but that Theft may lawfully be 
puniſh'd with Death. And from what has been 
ſaid, it will be eaſy to anſwer all the Obje&ions 
urg'd to the contrary, eſpecially thoſe from Aut. 


Mattheus. 
R etal; XXVIL Neither laſtly, is it ne- 
4. Es ceſſary that a Man ſhould ſuffer in 


the ſame manner in which he offended, 
or that a Criminal ſhould always be puniſhed by 
(2) Retaliation. This Opinion is commonly aſ- 
crib'd to the Pythagoreans, who defined Puniſhment 
[by an O | a ſuffering the like. And the Judg- 
ment of Rhadamanthus is brought to confirm this 
Method. Fuſt ice is duly then adminiſtred (e); when 
tbe Offender ſuffers as be ſins. But Ariſtotle, Nicom. 
I. 5. c. 8, proves the Abſurdity of the A, 
or Retaliation by this Inſtance : If a Magiſtrate 
(lays he) ſtrikes another Perſon, he is not to be 
{tricken again, but if another Perſon ſtrikes a Ma- 
giſtrate, he is not only to be fricken again, but to 


be further ſeverely puniſh'd. As to that Commany 
in Ex. XXI. 23. and Levit. XXIV. 20. the Fewihh 
Doctors are generally of Opinion, that it does 
not oblige. to a rigid Retaliation, but that ſuch 
Crimes may be redeem'd by a pecuniary - Mulg. 
Bodinus de Repub. L. 6. C. ult. denies that this Lan 
was ever in force. For example, that it was 
never underſtood that when ove Man broke another, 
Leg, his ſhould be broken too; and be adds, that tha 
Form, An Eye far an Eye, and à Tooth for a Toorh;' i; 
no Argument to the contrary ; becauſe Thar wat 
only a proverbjal Expreſſion, and implied no more 
than that the Penalty ouꝑ ht to he proportion d to the 
Offence ; that what deſerv d only a Reproof ought 
not to be puniſh'd. with Death; and that ſuch Of. 
fences as deſerved Death. ought not to be cor- 
reted with a Reprimand ; and that 751, may 
eaſily be inferr'd from hence, that thoſe Djv, 
Laws do not puniſh Theft with Theft, Adultery with 
Adultery, nor Wound with Wound. But 7 heft with 
double Or four times the value of the thing ſtol'n, 
Adultery with Death; and a Wound with a pecunia 

Mult. The ſame Divine Law hath alſo reſpet f 
Perſons ; For inſtance, if a Man curſes a private 
Perſon, the Law preſcribes no ſevere Puniſhmen 
to be inflicted on him: but if a private Man cu 
the Ruler, or a Son his Fatber, the Puniſhment is 
Capital, On the other Hand, Conſtantius L Ex- 
pereur Ba balama. c. 8. F. 1. contends for the Litera 
ſenſe of Tboſe Words. I ſhall not undertake to 
determine the Diſpute between em; Bur after 
all, tis confeſs'd however; that it was left to 
the Power of the Fudge to tranſwate the Corporal 
Puniſhment of Retaliation into a pecuniary, accords 
ing to the nature of the Circumſtances, from 
that Paſſage of the Law; Ex. 21. 29, 30. wherea 
greater Puniſhment is admitted to be chang'd fora 
leſs. And Foſephus ſays in his Antiquities, I. 4. 
© C. 8. that he that puts out another Man's Eyes, 
was to ſuffer the like and loſe the ſame himlelf, 
© which he deprived the other of; unleſs the Per- 
ſon that loft his Eye, was content to take a Sum 
© of Money in lieu of that Penalty; the Law al- 
© lowing the Sufferer to ſer the Rate upon his 
© own Misfortune, But on the other hand, they 
that endeayour to prove Retaliation, urge that 
Paſſage in Dewterevom. XIX. 19. (f). But it may 
be anſwer' d, that the Laws there mention'd, can- 
not with any appearance of reafon be thought to 
belong to this Subject; ſince the Puniſhment for 
Evil. ſpeaking, and Curſing, exceeds all the Meaſares 
of Retaliation ; the bare tndeavour having the fal 


(a) Thus Veulcatius Gallicanus in Avidius Caſſius, c. 4. relates, That he had cut the Nerves of the Deſerter's Legs, Add 


Cujacins's Obſerv. L. J. c. 13. (1) Inftitut, I. 4 t. 1. De obligat. que ex delicto naſcuntur, 1. 5. 
(c) Vid. Herodot. Euterpe, p. 90. Ed. H. Steph. Diodor. Siculum, I. I. c 65. 
(2) See Mr. Batheyrac's Furſt Note upon this Section, and Grot. B. 2. c. 20. ſ. 32. 


S. de Pace tenenda. 
More, Utop. J. i. 
de Arte Amandi, I. 1. v. 655, 656. 


eue enim lex equior ulla eſt, 
Duam necis artifices arte perire ſua, 


(b) Feudor. I. 2. t. 27. |. 
(d) Sir Thomas 
(e) Ovid. 


b Inventers, as tis juſt, _ : 
Should feel thoſe Pains themſelves diſcover d firſt. 


Ouintil. Decl. 11. p. 154. The Juſtice of 8 is ſhorteſt when the Crime is. the meaſure of the Puniſhment. And 


if rhe Nature of Revenge be conſider'd, a Man is 
were committed. Senec. I. 5. Contr. Prefat. p. 276. What a 
jutt Method of puniſhing mags into his own. 

much Bitterneſs and Moroſene 


Ii Publica. Tof 
found in his Po 
4. 1. c. 77. repeats an Eoyptian Law of the lame Natute. 


Polyb. I. 12 in Excerpt. Peireſc. 

$ to others, tis juſt others ſhould uſe him with the fame Unkindneſs. 

F) Conf. L. 9. t. 2. J. ut C. de Accuſat. & lnſcrip. L. g. t. 46. J. ult. C. de Calumn. L. 9. f. 12.1. 7. C. ad L. 

3 Archeol. Fud, I. 4. c 8. No Iſraelite hall have by him any mortal Poiſon : And if any fu 
eſſion, he {hall die, and ſaffer what he was to bye done whom the Poiſon was prepar'd ſor. Diod. Siculus, 


eſt N when his Injuife are puniſh'd in the fame way they 


an deſigns for a Puniſhment to another, is often by a very 
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Chap. III. Over the Lives and Fortunes of the Subjett, & 47 


Evil ſet in view. However, in other reſpects the 
penalty of that is not unjuſt. For there is no difference 
between an Evil ſpeaker, and one that does ill, but only 
in the Opportunity (a). Thus by the Law of God, 
a Man that brought an evil Report upon a Virgin, 
was lookt upon to be equally guilty, with one 
that forced her Honour. Deuteron. XXII. 19. 29. 
(b). For there can be nothing more Injurious and Ma- 
licious than Detraction; it maketh us think well o 
Falſhood, and forces Innocence it ſelf to look guilty (c). 
And the State cf Human Affairs muſt be reduced to a 
very deſperate Condition indeed, if every Man's malice 
has power to make us Criminal: For Innocence can never 
be happy enough, to eſcape the pernicious Diligence of a 
Slanderous Tongue (d). In one of the Laws of the 
Twelve Tables it is Inſtituted, that the Man that 
breaks another's Limbs, unleſs he can make bis Peace, 


and Compeund with him, ſhall ſuffer the like. Upon 


| which Law I refer you to the Diſpute between 


Favorinus and Sex. Cæcilius in Gellius, (I) L. 20. c. 
1. But it is plain, that Rataliation was grown 
out of uſe at Rome, from the 7th Section of the 
Inſtitute, De Injuriis (e). Diodorns Siculus, L. 12. c. 
17. gives us an Account of a Law made by Cha- 
rondas to this effect: If any Man puts out another's 
Eye, let his Eye alſo be put out. It happen'd, that 
© a Perſon blind in one Eye was ſet upon, and 
© loſt his other, and conſequently was entirely 
©depriv'd of Sight: Now in this Caſe, tho' the 
* Criminal was to be depriv'd of one Eye, yet 
© his Puniſhment was juſtly thought leſs than he 
© deferv'd ; becauſe, tho* he might ſeem to be 
© ſufficiencly puniſh'd by the Letter of che Law, 
yet his Loſs was not conſiderably ſo great as 
the others. And therefore it would look more 
© like Juſtice, where the Penalty was to be laid 


| © equal to the Injury, that the Perſon, who en- 


* tirely depriv'd the Man of Sight that had loſt 
* one Eye before, ſhould loſe both his. The 
blind Man grown therefore impatient at his 
* Misfortune, and the Partiality of the Caſe, 
* took the Courage to repreſent his Caſe to the 
3 bewail'd the unhappy Condition of his 
Life, and beg'd them to alter the Law; at laſt 
putting the Rope about his Neck,(as the Cuſtom 
was there upon fuch occaſions) his Entreaties 
© had the deſir'd Effect, the Law was abrogated ; 
© 2 new one better conſider'd was prefer'd, and 
© Heeſcap'd the Death he was ready to have ſuf- 
* ferd (F). But however this be, tis certain, 
That ſo rude a Noti-n of Retaliation can never be a 
juſt Meaſure of Puniſhment. For in the firſt place, 
there are a great many Crimes, Which it cannot 
poſſibly be apphy'd to. As I believe, Retaliation was 
never thought a p oper Puniſhment for Adultery, Ra- 
viſhment, Beſtiality, Treaſon againſt the State, Revi- 
ling, Detraction, Sorcery, Forgery of Wills or Deeds, 


Lad 


. 


1 


Counterfeiting the Coin, Impoſing of falſe Births or A. 
dulterous © hildren, Precuring Abortion, Kidnapping, 
Crimen Ambitus, Inceſt, Sacriledge, Removing the 
Landmark, Defacing Sepulchres, Cogenage and Cel!is- 
ſion, Pretarication, and the like. And by the way, 
It ſhould be mention'd as an Inſtance of the Wil- 
dom and Piety of the Emperour Theodoſins, that he 
took off the ſhameful! Puniſhment of Women taken 
in Adultery then uſual at Rome, by which they 
were to be condemn d to the publick Srews, and 
were there to be proſtituted to all that came, a 
Bell ringing all the time they ſuffer'd thut . 
mous Puniſhment. For though an Igneminy of 
this Nature, might poſſibly produce the ſame 
Effects as the moſt ſevere Puniſhment ; yet ſince 
this Puniſhment could not be put in Execution 
without Sin, it ſeem'd rather to encreaſe than take 
away the Guilt of the Fact it puniſh'd (g). But 
admitting that thoſe Laws which ſeem to eita- 
bliſh Retaliation, apply it only to Injuries and 
Hurts that affect the Body; and admitting that 
One may imagine a Caſe where the Crime com- 
mitted may be well enough turn'd into the Pu- 
niſhment of it ; and that neither the Perſons, the 
Place, the Time, Quality, or Cauſe, inhanſe or 
aggravate the Crime: Yet even upon ſuch Sup- 
politions, ſimple Retaliation will not be a proper 
Puniſhment, Yor Inſtance, a common Man ſtrikes 
another a Box of the Har, in ſome private Place; 
now if the Perſon that ſuffer'd the Se is to 
return the other the Like, tis to be fear d, he will 
hardly be exact enough to obſerve a ju? Proportion 
(hb). And if the Execution be referr'd to 4 1h'rd 
Perſon, how ſhall he know with what force te 
firlt Blow was given? Belides, in many Crimes 
Retaliation might be too ſevere, if ther: Mould be 
no Diſtinction made, whether the Fad ue com- 
mitted maliciouſly, or not; Or if no differer ce of 
Perſons be oblery'd. For Example (1), a Man 
deſigning to ſtrike another a flight Blow in the 
Face with his Diamond perhaps, or ſome Stone he 
wears on his Finger, unhappily, againſt his Inten- 
tion, ſtrikes out his Eye. It would be very ſevere, 
if ſuch a Perſon ſhould, upon that Misfortune, 
be condemn'd to Joſe his Eye too. So if a Gentle- 
man kick a common Porter or Labourer, it would be 
too ſevere to ſentence that the Kick ſhould be re- 
turned again upon him, becauſe 'tis 2 Diſhonour to 
a Perſon of Quality to receive a Kick, and none to 
one of mean Condition. Again, on the other hand, 
in many Crimes, the Puniſhment of Retaliation 


leems too eaſy. And this may happen particu- - 


larly from a Diſparity between the Perſons who did, 


and who ſuffer'd the Injury; or elle from a Dipa- 
rity of Place, Time, and other Circrmſtances, But 


in the general, the Arguments which Grotinvs pro- 
duces in the Cbapter before cited 5 32. entirely 


(a) .@rintil. Decl. 331. Tis a fort of Murther to attempt any Man's Life, that ought not to be kill'd And 711 in his 
areryr. c 35. n. 3. ſpeaking to the Delators tells them, That they were to expect Puniſhments cqual to the ewards 
c 


they had had before, that their 5 ſhould be no greater than t 


Themſelves, as hey were fear'd before by others. 


(b) Ifocrates de 


ir Fears, and that they ſhould be as much atraid 


ermutatione, p 540, 541. Detraction makes Judges Perjure themſelves ; extinguiſhes the Light of 


ruth, involves all that hearken to it in a Miſt of Lies, and then caſily finds a way to deprive Men of their Lives. 


(c) © uintit. Declam. 11. Defamation can have no effect, but by the Injuſtice of the Judge. 
(e) Inſtitut. L. 4. t. 4. J. 7. 


L. 2. c. 14. (1) Nock. Attic. 


(4) Conſtitut. Sicul. 
) Demoſthenes mentions the ſame Law, adv. Ti- 


mocratem. Ariſtot. Rhet J 1. c. J. The Puniſhment is not the ſame when a Man #5 out his I've that has but one, and. 


ore of his that hath two. Add. Pet. Gregor. T holoſanus Syntag m. I. 31. c. 10. 
(1) V. Ariſtof. Ethic, ad Mom. J. 5. c. 8. 


(%% Add. Lex Wiſegothorum, I. 6. t. 4. C. 3. 


o) Socrates H. EG 5. c. 18. 
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48 Of the Power of the Sovereign, 


Book VIII. 


confute that wild extravagant Notion of Retalia- 
tion; Where He alſo with very good Reaſon denies, 
that when a Man hath deliberately, and without 


much alleviating Circumſtances, done hurt to 
another Perſon, He ought to ſuffer juſt as much 
Hurm as he has done, and no more. For tis a Con- 
tradiction to Equity, that the Fears and Dangers 
of the Innocent and the Criminal ſhould be equal. 
And there would be but ſlender Proviſion made 
ſor common Security, if Malefa&ors ſhould be under 
no greater Fears from publick Juſtice and the 


I aws, than good Men are from their Inſolence and 


Wickedneſs ; eſpecially ſince the Hopes of Con- 
cealment, of eſcaping by Flight, or by ſome way 


val Advantages to every Villain. And beſides, 
the moſt Sacred Laws themſelves do ſometimes or- 
dain the ſame Puniſhments for imperfect and finiſh'd 
Crimes, Deut. XIX. 19. Exod. XXII. 9. (a) It 
was a remarkable Law which Strabo mentions, L. 
15. among the Indians, He that deprives men of the 
ſe of a Limb ſhall not only ſuffer the like, but 
ſhall have his hand cut off alſo. But if any Perſon de- 
prives an Artificer or Mechanick of the Uſe of an 
Hand, or an Eye, He ſhall be put to Death, And by 
Solon's Law, the Perſon that put out one of 
another Man's Eyes, was to loſe both his own (6), 
And ſo alſo a Man that went arm'd with a Deſign 
to kill any Perſon fell under the reach of the Law 
de Sicariis, L. 48. t. 8. IJ. 1. D. ad L. Corneliam. 
Now though the Conſequence of this be, that 
the Funiſhment of a mature finiſh'd Crime, ſhould be 
proportionable to the degrees of its Conſummation, 
yet ſince buman Juſtice can inflict no Puniſhment 
greater than Death, and it is impoſſible hat ſhould 
be repeated, there muſt neceſſarily be a ſtop made 
there; though according to the degrees of the 
Crime, the Puniſhment of Death may be made more 
painful by Torture, or appear more prievens from 
the Circumſtances of Ignominy and Diſgrace, 
which either attend or follow after it. 
5 XXVIII. I proceed in the ext 
e een place, to conſider thoſe Puniſbments 
. ' which are inflicted by human Fuſtice, 
for other Men's Crimes. And here, 
without Diſpute, (1) They that do really partake 
of the Guilt of the Offence, ought to ſhare alſo in 
the Puniſhment in proportion to the Influence they 
may be ſuppoſed to have in the Fact; Since they 
ſuſler not for another Man's Fault but their own. 
But now how, and by what Method of acting a 
Man may be ſaid to partake of another's Crime, I 
have ſhewed before (2) (e). But it mult be obſerv'd, 
that there is This difference between Satisfaction 
for Damage, and Puniſhment, that tis more uſual 
for human Juſtice to condemn an Offender to make 
Reſtitution, than beyond, and beſides that, to ſuf- 
fer Puniſhment alſo : Becauſe Imprudence or Levity 
of Otfence may be ſufficient Motives to ſuperſede 
Puniſhment, though perhaps not to excuſe Repa- 
ration for Damages, It was a remarkable Law 


which was made by Thomas Randolf, Regent of 
Scotland, (d) © to Suppreſs the Robberies which 
were then frequent; And That was © That all 
© Husbandmen ſhould leave their Flows, and other In. 
© ſeruments of Tillage, in the open Field: And that 
© at Night they ſhould not ſo much as lock or ſecurs 
© their Houſes or Barns ; and That the Loſſes They ſuf. 
fer d ſhould be paid to them by the Fuſticiaries of the 
© Kingdom, who were to be reimburſt by the King, 
© and the King was to ſatisfy himſelf by the Goods and 
© Chattels of the Robbers that were apprehended'. But 
now as to Crimes contracted by Corporations or pub. 
lick Bodies, It muſt be obſerved, that though the 


| Decrees, to which the Major Part conſents are ge- 
or other evading Juſtice, are in a manner additio- 


nerally look'd upon to be Decrees of the whole Ho- 
dy; ſo that the leſſer Number diſſenting, ſhall he 
oblig'd notwithſtanding to ſee them executed (e) 
(3). Yet if there be any Enquiry made about 
the Guilt of ſuch an Ad, Thoſe Perſons only are 
to be ſuppoſed liable who aFually gave their Con- 
ſent. And Thoſe are innocent, who denied their 
Agreement to it, from the Beginning, and con- 
ſtantly perſiſted to diſſent from it (F). Alexander 
the Great took Thebes, He commanded that all 
the Thebans ſhould be fold for Slaves excepting on- 
ly ſuch of them, as were againſt paſſing the 
Decree to break Alliance with the Macedonians (g) 
Nay, it is not uncommon to excuſe Thoſe at 
leaſt, (as to the higheſt degrees of Guilt) who 
diſlented at firſt, but afterwards fell in with the 
Prevailing Number, and then purſu'd the Exe- 
cution of the Criminal Decree as far as they had 
Power, So the Greeks were ſaid to have ſpared 
Antenor and eneas, (4) who had perſwaded the 
Trojans to reſtore Helena, though the Latter of 
them perform'd many brave Actions in Defence 
of his Country. It is alſo to be further obſervd, 
that the Puniſhment of a Corperation or Body Po- 
litick, as ſuck, is different from the Puniſhmentof 
particular Perſons and Subjects. The Puniſhment 
of a particular Subject, is ſometimes Death. And 
that which anſwers it in the Body Politick is Diſo- 
lution (h): And when a Corporation or Communit) 
is thus diſſolv'd, all u Advantages are 
ſaid to be at an end with it, in the ſame manner 
as in Caſes of Death (i). Sometimes particular 
Perſons, are by way of Puniſhment, made Slave, 
And the Body Politick ſuffers the like, in cale It 
were once immediately ſubje& to the Civil Sove- 
reign only, but is afterwards ſubjected to ſome 
other ſubordinate Body, or perhaps to a Particular 
Subject. And laſtly, as Particular Perſons may be 
puniſh'd by way of aul# levied upon their 
Eſtates: So the Body Politick when it commits any 
Publick Crime, is puniſh'd by Deprivation of the 
Publick Goods belonging to It, ſuch as Forts, Naval 
Stores, Ships of War, Arms, Treaſure, publick Land., 
Privileges, and the like. So when the People of 
Antioch, upon the Impoſition of a new Tax, pulld 
down the Emperour Theodoſius's Statues in all the 
Publick Places, He puniſh'd them by forbidding 


(a) V. Ediftum Regis Theodorici, C. 13 & 50. (&) Diogenes Laert. Solon, 


(2) See above in B. 1. c. 5. ſ. 14. and in B. 3. c. 1. f. 
ai L. Fuliam. Ma jeſt. I. 5. e. 9, & 10. 


. 


(4) Buchanan Rer. Scotic. L. 9, 


— 


—— 


(1) V. Orot. L. 2. c. 21.1.1: 
(c) Vid. Jacob: Godofredum diſc. in C. L. 9. t. 8. 
le) Vid. Polyb. 1. 5. e. 49. in fin. Plis.) 


6. Ip. 3 Particular Men at the firſt Propoſition of any Matter may lawfully diſſent; but when the Decree is paſs'd, that 


whicn tle Majority agreed to, muſt oblige all. 
XXIII 51. (o) Plut. Alexander p. 670, D. 


(3) Upon this, See above in B. 7. c. 2. ſ. 15. (F) See Luke 
(4) Wa. L.. I. 1, . 1. 
(7) Aodeflinus in L. J. t. 6. I. 21. D. uus mod, Uſufratt, amit. 


) Add. Conſtitut. Scul. I, I. tit. 47. 
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PTY 


In the Uſe of the Theatre and the Baths, and 
wy taking from them the Title of Metropolis, which 
heir City enjoy'd before (a). And fo Marcus the 
Emperour took away from the ſame People all the 
eublick Shows, and other Ornaments of their City; 
though he afterwards reſtor'd them again) (6). 
© Severus demoliſh'd the greateſt part of Byzan- 
zum, ruin'd the Theatres and Baths, and all the 
Ornaments of the City, reduc'd it almoſt to a Vil- 
lige, and made it ſubject to the Perinthians (e). 
And thus the Emperour Conftantias by way of Pu- 
"iſhment to the ſame City, becauſe they had kill'd 
his General Hermogenes, took away from them the 
Dole of Corn which he had uſually before diſtribu- 
ted among them (d). But however in Crimes 
where there are Numbers of Complices tis reaſona- 
ble, the Chief Promoters and Abettors, ſhould 
te puniſh'd with greateſt Severity (e). And in 
fort, In Eſtimating the Crimes and Penalties of 
Corporations and Bodies Politick, it ſhould be conſi- 
der d as Quintilian very well obſerves (1), That 
© generally whatever a Community undertakes, 
* muſt be aſcribed to the power of the Counſellors 
that direct it; And that all Popular Diſturbances 
© and Inſurrections are of greater orleſs Violence 
according as the People are exaſperated. Juſt 
* a5 all Motion in our Bodies derives it ſelf from 
© our Minds, and our ſeveral Parts are as it were 
dead and uſeleſs till put in Action by the Soul. 
©'Tis the eaſieſt thing in Nature to raiſe any 
Kind of Paſſion in a Multitude. For there was 
© never any Aſſembly, where every Man could 
perfectly govern himſelf by his own Thought, 
* Senſe and Reaſon. Nor was there ever a Mul- 
* titude that had the Foreſight and Prudence par- 
* ticular Men have. Whether it be that all Men 
are leſs affected with publick Concerns ; Or 
that every Man is leſs ſollicitous, where he doth 
* not think himſelf in particular anſwerable for 
© the Succeſs, For the Preſumption and Depen- 
* dence Men have upon others, make them neg- 
© ligent and remiſs themſelves. And ſo Cicero 
ſays, that among the Romans, if any Number of 
Soldiers had offended againſt the Laws Military, 
ſome few of them were puniſh'd as their Lot hap- 
pened, That ſo the Terrour might reach all, though 
but few fell under the Puniſhment (F). And this is 
implied in the Anſwer of Germanicuss Ar- 
my to him in Tacitus, That he ſhould puniſh 
the Guilty, but pardon ſuch as had been Miſgui- 
ded (g. Suh 
a XXIX. And here it may be 
The Crimes of queſtion'd, Whether a Crime com- 


Corporations mitted by a Community or Corporation 
Wear out in . 2 
Courſe of Time. will always leave it under Execu- 


tion of the Puniſhment, for Inſtance, 
If a Community has been publickly Guilty of ſome 
criminal 4&, perhaps two or three hundred Years 
paſt (2)? It may perhaps have ſome Show of 
Reaſon for the Affirmative to ſay, That as lon 

as the Community laſts, it continues the ſame (3), 


though the particular Members in it change, and 


a 22 
* 
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fluence and denominate the whole Body. 


ſucceed one another. But when the Queſtion is 
of Human Puniſhment, It ought in Truth to be de- 
nied. For it is more neceſlary, even in particular 
Men, to puniſh freſh, and therefore more ſcanda- 
lous Crimes, than old forgotten Faults. And there- 
fore, there was very good reaſon for that Preſcrip- 
tion of Crimes which the Roman Laws allow'd (b). 
Beſides, it is to be obſerved, that ſome things 
may be immediately and naturally predicated of a 
Community as ſuch ; For Example, The having a 
common Stock, common Conſtitutions, Rights and Pri- 
vileges, Which the particular Members cannot call 
their own. And again, that there are other 
things which agree to the Body, only as derived 
from the particular Members, or which firſt of 
all inbere in the Members, and afterwards in- 
Thus it is u- 
ſual to call a Society Learned, Noble, Wiſe, Honoura- 
ble, or Contemptible, as the Majority, of its Members 
is Learned, Noble, Wiſe, Honourable, or Contemptible, 
tho' perhaps ſome of the Members may be Unlearned, 
Baſe, or Imprudent. And in this latter Senſe it is, 
that ſuch Bodies may be ſaid to have incurr'd Pu- 
niſhment. For the Demerit adheres to the particu- 
lar Members, as they are ſuppos'd to be Perſons 
who have the uſe of their Underſtanding, and 
are capable of acting with Reaſon and Choice. 
But a Community, as ſuch, and as it is conceiv'd to 
be diſtin& from the particular Members, has no 
Faculties by which it is capable of exerciſing 
ſuch Aions as 8 and immediately con- 
tract Demerit; and which may therefore be ſup- 
pos d to be diſtinct from thoſe of the particular 
Members. And therefore it follows, that if the 
Members, by whom the Body contracted the De- 
merit, are dead and gone from the Society, and 
the Guilt has not been continued by any A# of 
their Succeſſors, that the Demerit it ſelf expires 
with them; and conſequently that which made 
the Body liable to Puniſhment ; ſince the one cannot 
be juſtly inflicted without the other. Plutarch (i) 


indeed, in this caſe, appeals to the Methods of Di- 


vine Fuſtice, which ſometimes, as we read, Viſuss 
the Sins of the Fathers, upon the Children. But as the 
Proceedings of divine Fuſtice are not always to be 
made a Pattern to human; ſo neither doth it fol- 
low that if it be Equity, to allow Poſterity the Poſ- 
ſeſſion of thoſe Rewards and Honours which were 
acquired by the Deſerts of Anceſtors; it is therefore 
Equity, that they ſhould alſo ſuffer the Puniſhments 
due to their Anceſtors Offences. For it is the Na- 
ture of a Beneſit, that it may freely be beſtow'd, 
at the Pleaſure of the Donor, even upon a Perſon 
wholly undeſerving; but the Nature of Puniſhment 
is quite different. The Romans (as Fuſtin tells us) 
made uſe of the Pretence of an old forgotten 
Kindneſs, to undertake the Defence of the Acar- 
nanians againſt the Etoliant (&), declaring that the 
Reaſon why they afliſted them was, becauſe the 
Acarnanians did not join with the other Cities of 
Greece, to ſend Forces againſt Troy, from which 
City the Romans would be thought to have derived 


(a) Libanius Orat, 13. (b) Vulcatius Gallicanus in 
(4) Socrates Eccleſ. Hiſt I. 2. c. 13. 


I. 1 tit. lt. (2) V. Grot. I. 2. e. 2 1. ſ. 8. 


(e) Vid. Liv. I. 28. c. 26. ab. init. 
(f) Cic, pro Cluentio, c. 46, Tacitus, Ann. L. 1. c. 44. init. 
. 28. c. 4. Bodinus de Rep. I. 3. c. J. p. m. 527. & Seqq. Ant. Matthæus de Crimin. ad L 48. D. t. 18. c. 4. . 30. Conſt. Sicul. 
(3) Plutarch de ſera numinis vindicta, p. 559 A. 

thrum de Crim. ad L. 48. t. 19 e. 4. t. 20. c. 4 f. 14. (i) 78 de ſera Num. Vind, d. I. 


— — 
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Avid. Caſſius c. 5 (c) Herodianus, I. 3. c. 19. 
(2) Add. Polyb. I. 11. c. 27. in fin, & 


1) Vuintil. Declam. 11. p. 156 Ed Lug. Bat. 
excerpt, Lepat. 


— 


( Vid. Ant. Mat- 
(k) Fuſtinus, L. 28. c. 1. in fin. 
# themſelves : 


—— 
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Of the Power of the d overeign, 


Book VIII. 


themſelves: Though it was clear this was nothing 
elſe but Pretence, and was only a Colour to excuſe 
themſelves for interpoſing in things it did 

not belong to them to be concern d in (a). 
XXX. But however it is ſtill 
true, That human Fuſtice ought 
not to force a Man to bear part of 
the Puniſhment of another's Crime, 
when he was not Acceſſory to the Commiſſion of it. 
The Reaſon is, becauſe all Merit and Demerit are 
entirely perſonal, and founded in the Vill of each 
Man; which certainly is, or nothing is, at his 
Command, and which can't contract any Guilt, 
but by ſome internal Motion of its own (1). But 
becauſe it often happens, that fome Men's Offences 
are the Occaſions of Evil to others ; that we may 
not be apt from hence to make a wrong Inference ; 
It is neceſſary to obſerve, in the firſt place, that 
not every thing that brings Uneaſineſs, Incon- 
venience, or Loſs upon a Man, is properly Pu- 
niſhment (2). A Man when his Eſtate is confiſcated 
upon ſome criminal Account, and he is reduced to 
Want and Poverty, may properly be ſaid to have 
ſuffer d Puniſpment. But how many Men are there, 
tliat come into the World without any other For- 
tune or Eſtate than their own Perſons? How many 
are there that by Fire, Shipwrack, N and 
Depredations of Enemies, are ſtripp'd of all, and 
whoſe Poverty cannot be call'd human Puniſhment, 
but fatal Misfortune ? And I may ſay, that there- 
fore the Evils, for example, which Subjects ſome- 
times feel from the Miſcarriages and bad Govern- 
ment of their Princes, ſhould be thought alſo to be 
of the ſame Nature with thoſe other Inconve- 
niencies and Afflictions, which attend human Life ; 
ſuch as ill Conſtitution of Body, Infirmities of 
Age, unwholeſome Air, Barrenneſs, and the like. 
XXXI. And Secondly, it muſt be 


Every fatal Evil 
not an human 
Puniſhment, 


Difference be= further obſerved, that there is great 
mage ſaf- difference between the Damage 
fered diret- Which a Man ſutfers directly by a no- 
ly and by ther's hand, and that which falls 
Conſequence. upon him only by Conſequence. © A 


Man ſuffers the frff, when he is depriv'd of that 
which he has already ail proper Right to. The 
other happens when that Condition 15 intercepted, 
without which he could not enjoy ſuch 2 Right 
(b). Thus when the Eſtate the Parents were pol- 
ſeſs'd of is fon, the Children alſo feel the 
Loſs of it. But however, 'That is not a Puniſhment 
properly, with reſpe& to the Children, becauſe 
they cannot come to the Inheritance of their 
Father's Eſtate, unleſs their Fathers preſerve it 
for them til! they die. And therefore the Confi/- 
cation or Forfeiture only intercepts the Condition, 
without which the Children can have no Right 
to their Father's ate (c). But however, it was 
truly an wnjuſt and barbarous Law, (as Buchanan 
calls it,) which was made by Mogaldus King of 
Scoiland, That all the Goods and Chartels of condemn'd 


Ss 1 


— 


Criminals, were to be forfeited to the Crown, 
their Wives and cute wa any Part of t OY 
XXXII. Again, Laſtly, It ought I 
to be obſerv'd, that ſometimes the Difference be. 
Evil a Man may ſuffer, or the Loſs fen the Oc. 
of any Good he may ſuſtain, may Ca = 
be occaſion d by another Man's Of- 9 Evil 


fence, or becauſe another Man has not perfornyq 


his Obligation; but ſtill that this Man's Offence, or 
Deficiency in Performance of the Obligation, is not 
the proper and immediate Cauſe why the other ſuf. 
fers Evil; Nor can any third Perſon pretend any 
direct Right from ſuch an Offence to infſict Eu, 
upon him (3). Thus it is common for Fidejuſy, 
Bond[men, to ſuffer Loſs, when the Debtor they 
engage for, breaks his Promiſe. But the imme. 
diate Obligation that binds the Fidejuſſor or Bond. 
man to diſcharge the other's Debt, is his own pn. 
miſe. For as a Man that engages himſe'f to be 
bound for a Buyer, is not properly obliged from the 
thing bought, but from the Promiſe he made: S0 2 
Man bound for a Criminal, is not properly obliged 
by the other's Crime, but by his own Engagemar. 
From whence it follows, that when the Fidejuſur 
or Bondſman is to ſuffer Evil, it muſt not be ma. 
ſur d by the other's Crime, but by the Power he had 
to promiſe. And therefore when the Delinquent 
eſcapes, and it is neceſſary his Surety ſhould make 
Satitfaction to Fuſtice, tis not to be conſider 
what Evil might have juſtly been inflided 
on the Delinquent, but what Degrees of Evil 
che other could oblige himſelf by his own 
ſole Conſent to ſuffer for kim. And hence it may 
alſo be inferr'd, how far Bondſmen or Fidejuſin 
may be admitted in capital Caſes : And that may 
be only thus far; either that the Bind may 
promiſe the Magiſtrate, (whoſe Duty it is to pro- 
ſecute the Offender) that he will /2risfy for the 
Damage he has done; or elſe that he will take 
care to bring him to Tryal, upon Condition that 
the Criminal may be admitted to Bail, if he be al- 
ready apprehended, may be free from the Incon- 
veniencies of a Priſon, and may not be obligd to 
appear at his Tryal in [rons ; or if not apprehend- 
ed, that nothing be iſſued out againſt him in his 
Abſence, and before he has had a judicial Hearing. 
But no Man can oblige himſelf to {uffer Death for 
a Criminal (4) ; ſince no Man hath ſo much Power 
over his own Life. Neither can the nature of 
Human Tuſtice allow ſuch Puniſhments to be in- 
flicted. For the exd of 7277775 is to reſtrain 
Men from Tranſgreſſions, and diſpoſe them to Obedience 
But in This Caſe, neither has the Fidejuſſor him- 
ſelf offended, neither by his a& of Engagement 
doth he derive the guilt of the other's Crime 
upon himſelf. For it can be no Crime in Him to 
deſire that the Criminal ſhould have a fair Hearing 
in a Convenient Place, and be without trouble 
and diſquiet, before Judgment paſſes upon him: 
Nor is it any to promiſe He will pay the Pecuniary 
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(a) But the Expreſſions Mahomet the II. uſed to Pope Pins the II. were more ridiculons than this; That he was ſur- 
prized to find Iealy joined in a Confederacy againſt him, fince the Trojans were his Anceſtors as well as theirs, and ſince 
it ought to be their common Concern to revenge Hector's Death upon the Greeks, whom the [talians had now made an 


Alliance with againſt him, Mich. Montaigne's Eſſays, I. 2. c. 36. p. 556. 


ning of the XXXIII. Section. 
(2) V. Grot. L. 2. c. 21. 

L. 35. t. 2. J. 63. D. ad L. Falcidiam. 

Herum Secotic. |, 4. 


(3) Vid. Grot. d. J. . 11. 


(1) This Reaſon is taken from the Begin- 


(b) We have an Inftance of this in L. 39. t. 2. I. 24 f. «lt. I. 26. D. de Damno Infecto, 
(c) Vid, L. 48. t. 22.1. 3. D. de Interd:#. & Relegat. &c. 
(4) See above in B. 5. & 10. f. 12. 


(4) Buchanan. 
Mult 
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/# impoſed on the Criminal, in what manner 
10 Merifrate ſhall think fic to ſet it, when the 
Criminal is fled from Juſtice. Beſides the End of 
Human Puniſhment cannot be obtain d by puniſhing 
the Surety ; for. if He be puniſhidg he muſt be pu- 
niſh'd, not becauſe He himſelf is uilty of any 
Criminal Action; but becauſe He is ſo imprudent as 
to expoſe himſelf to Danger, upon, the preſump- 
tion of another Man's Honeſty. And then all 
the Effect of ſuch a Puniſhment will be This, thax 
other Men will be more caucious for the future 
how they engage themſelves ; Not that They will 
be more caretul to ayoid the; Crime the Offender 
was guilty of, And therefore ſuch a Puniſhment 
would ſeem to have no Regard to the Fact of the 
Principal Criminal, but only to the unwary Gre- 
dulity of the Surety, And therefore the Magi- 
frate that puniſhes a Bondſman, or Fidejuſlor, 
underitands neither the Nature of Puniſhment, nog 
his own Duty in inflicting it; except ic pes chas 
He deſign'd only to abuſe him, and elude the force 
of publick Fuſtice. And agajn,, ſince no Man has 
ſuch Right over his own Members as to take Liberty 
to deprive himſelf at pleaſure. of any of them; i 
s evident that no Man can obligh ers luf⸗ 
fer the Puniſhment of Mutilation tor andther Per- 
ſon. Bur 'tis a different Caſe, when Faylars, the 
Keepers of Malefactars, are . puniſh'd with, Death; 
who either by wegen or Colluſion, gave them 
Opportunity to make their Eſcape; for they ſuffer 
for their 0wn. criminal Default, not for their Pri 
ſoners (a). Nay further, Though it mult be al- 
low'd that the free Heads, and Maſters of Families, 
had the Liberty of ſetting up what ſort of Govern- 
ment or Law they pleaſed; yet. it does not ſeem 
to be a proper Method to baniſh the Fidejuſſors ; as 


| well becauſe Baniſhment can hardly be called a 


Puniſhment ; as becauſe it is not the Intereſt of the 
Commonwealth to drive away ſuch Subjects (b). 
There are ſeveral other Caſes, where a Man may 
ſuffer Inconvenience by another's Offence. For In- 
ſtance, If a Friend be ſo kind to me as to let me 
live in his Houſe Rernr-free, and it happens that 
my Friend, the Proprictor, be found guilty of ſome 
Crime for which his Houſe is forfeited: "Tis plain 
that I muſt be ſenſible of Inconvenience in ſuch a 
Caſe, becauſe I'muſt be forced to provide my ſelf 
of a new Habitation, when perhaps he would 
have allowed me to have lived there longer upon 
the ſame Terms, But the Puniſhment doth not 
properly dt me. For the Publick, that is ſeiz'd 
in the Propriety of the Houſe, may when it pleaſes, 
by its own Right, deny me the Uſe of it, at that 
Rate I had it before. So alſo Children of Traytors 
and Rebels, are often denied Civil Honours in the 
State. And this indeed aggravates the Puniſhment 
in the Parents, ſince their Children, (whom they 
are ſuppoſed to have the greateſt Affection and 
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Regard for) muſt for their Fault live without any 
public Character, or Mark of Honour and Eſteem in 
the Common- wealth. But this is in reality no 
Puniſhment to the Children ; becauſe the Govern- 


ment may beſtow Honours where it pleaſes, and 


therefore may. by its own Right and Authority, 
exclude ſuch Perlons as have not in the leaſt of- 
tended, from all Titles and Dignities it has power to 
confer, as often as it is thought agreeable to tho 
Rego Government, ,and the publick Good. 

R XIII. Rug theſe Diſtinfims -. 

it appears, that no Man can be „ 3 10 b. 
Juſtly puniſhd by any civil Court tor Sand for 
another Man's Offence, when he is another's 

free from Guile of it. And the Crime. 
Reaſon is, becauſe that Apritude HIER 
which diſpoſes a Man for Puniſhment. proceeds 
from Demerit, and Demerit in the laſt Reſort is 
ſounded in the Will, which is certainly, or no- 
thing is, at a Man's oẽn Command, and which 
cannot contract any Cuilt, but by ſome internal 
Motion of its own. Tis a Miſtake in Grotius, 
in the Chapter before cited, Sed, 12, to think that 
chere may be an Inſtance given to the contrary, 
Extrinſical to the Perſon of the Delinquent, in the 
Perſon of one he hath a violent, Affection for. 
And I thing it is nothing to the Purpoſe to ſay 
as Plutarch does (e); That the Maſter by cor- 
© reting ſome of his Scholars, puts, all the reſt 
in mind of their Duty, and a. General by 
* by making a Decimation, puniſhes the whole 
Army. For. both the Tourh that is correfed, and 
every zenth Souldier that ſuffers, is really criminal 
himſelf. And hence therefore it: follows alſo, 
that innocent Children are not to be puniſh'd for the 
Crimes their Parents were guilty of (d) (1). And 
therefore ſome Interpreters explain Jaſhua, C. 7. v. 
24. thus, That Achans Children were brought 
out only, that they might hear the Inſtructions, 
Toſhua gave them, and the reſt, of the People; 
and be adviſed to take warning how they were 
found guilty of the like Crimes themſelves ; not 
that hey were to be ſton d with their Father. Bur 
if this Comment upon the Text will not be al- 
low'd, See what Grotius ſaich, de F. B. & P. I. 2. 
C. 21. $ 14. is princip. (e). 


Ne perge queri, caſuſque priorum | 
Annumerare tibi. Nec culpa nepotibus obſtat. 
Tu modo diſſimilis, rebus mereare ftcundis 
Excuſare tuos, | 


Lament no more, nor to your ſelf mil, place, 
The Crimes or Fortunes of a former Race. 

Our Parent's Guilt but to themſelves extends, 
Taints not the Blood, nor to the Sons deſcends, 
By your own worth, you blor out the Difgrace, 
And raile the faded Luſtre of your Race (J). 


— 2»·ůä — 


(a) See 1 Kings XX. 39. erg A&s XII. 19. 
e 


Provinces which bordered on t 


them were to be reſponſible. 


(d) Vid. L. 9. t. 47. I. 22. C. de Panis. L. 48. t. 19. l. 26. D. de Penis. 


(e) Ovid. Meta m. L. 4. v. 669, 670. 


Illic immeritam, maternæ pendere linguæ, 
Andromedam Pœ nal, injuſtus juſſerat Ammon 


(f} Satin Thebaid, L. 1. towards the End. 


2 G 2 


(% Garcilaſſa de Ia Vega Comm Reg. 1.6 c. 3 relates, That tha 
Imperial City Cozco, were — * by way of Pubute, to furniſh the Court of the Tucæ 
with Officers and Servants, And that upon any Crime or Neg 

(e) De ſera Numinis Vindit. p. 561. A. Ed. Wech.,' 


e& they were guilty of, the Provinces that preſente 


(1) Vid. Grot. #bi ſupra, 1. 13, &c. 


There partial Fove did for her Mother's Crime 
The fair Andromeda in Chains confine. 


And 


_—_ r 
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And therefore that Law of the Perſians, by 


which, when any ſingle Perſon was found gaili 
of Mildemeanour againſt his Prince, his whole 
Familv and all his Relations were to fuffer 
with hin, was juſtly cenſured by Ammianus Mar- 
cellinus, as inſupportable, and barbarouſly 
Rigorous, beyond Example (4). Tis certain 
indeed, that by Puniſhments of ſuch Cruelty, Prin- 
ces intended above all things to provide for their 
own” Safety (b). For though a Man may have 
Bravery enough to deſpiſe his own Life (as Hella- 
nicm in Fuſtin, is ſaid to have done when he was 
Old and Childlefs; and was therefore the 'njvre 
animated in his Comfpiracy againſt the Tyrant A- 
ripotimus, becauſs he had nothing to fear, nel- 
ther his Age, nor Family ; ) yet he will not be 
perhaps without Fear, when he knows that his 
Friends and Relations may be ruin d with him, and 
upon his account. And again, it might ſeem to 
be a further Security to cut off the Sons, to pre- 
vent them from revenging their Fathers Death. 
For ſays Ariſtotle, It is but Fally to kill the Father 
when the Sons are ſpared (e). Beſides, it is not eaſy 
to be believ'd, that a Man will have the Boldnel 
to undertake an Enterpriſe of fo much Danger, 
without communicating his Deſign to his Rela- 
tiow. For which Reaſon Arrian ſays (1), Alan 
der put Parmenio to Death. And perhaps it may 
true as Caſſius in Tacitus ſaid (d), That tho there 
* is a Mixture of Injuſtice in eyery exemplary Pu-, 
* niſhment, yet the Evil particular Men ſuffer by 
© it, is ſufficiently recompens'd by the Benefit it 
© brings to the Publick. Thus in the Ninth Book 
of the Codes, t. 8. ad L. Jaliam Majeſt. the Sons of 
Traytors were to ſuffer the ſame Puniſhment as 
their Fathers, when it was to be fear'd they might 
de influenced by their Father's Example (e). Thus 
the Children of the Maratocupeni, ( Robbers in Sy- 
ria, who had that Name given them from the 
place they inhabited,) were all cut off with their 
Parents, for fear they ſhould grow to imitare them. 
Hobbes in his Leviath. c. 28. gives this Reaſon for 
the Fuſftice of this ſort of Puniſhment, © Becauſe 
© ſuch as are Guilty of Treaſon againſt the State, 
are profeſs'd Enemies to it, and therefore it is 
© lawful by the original Right of Nature ro make 
War upon them; but in Mar the Sword judgeth 
© not, nor doth the Victor make Diſtinction be- 
© tween nocent and innocent, nor has other Reſ- 


p pect of Mercy, than as it conduceth to the 


Good of his own People. And beſides, in pub- 
© lick Tudgments and Trials in caſe of Freaſon, there 
is this thing particular, That the Sovereign may 
* fit Fudge in his own Cauſe ; and ſometimes, 


© laying aſide the Formalities and Intricacies of Pro- 


n 
8 


"ceſs, begin with the Execution (J). But yet e. 
Hient ion: Princes ought to rand what Sing 
laid in the Caſe of Cn, Piſo Tacit. Ann. 3. c. 12 
And indeed, neither in War ought the Sword i, 
be ſo mercileſs,” as not to ſpurè ſuch as Age ang 
Innocence plead for, And ſince ſuch as are byrn 
in the Comtnoòn- wealth are Subjects, there is 
Reaſon why they ſhould be treated as Enemies 
unleſs their 6wn At make chem ſuch. And 
therefore, "there can be other way of puniſhing an 
Innocent Son for*the Treaſons and Rebellions bf his 
Pers ahh by #tercepring thoſe Goods from hin 
which ould otherwiſe Fave deſcended from hi; 
Fathet to him. In Pers under the Government of 
the Tuca't, if a Curaca were put to Death for any 
Miſdemennour, his Son was not therefore denied 
to ſucceed in his Father's Place and Office, but 
was ſnew d his Father's Crime and Puniſhment, that 
he might take Warning from thence how he of 
fended (g But to be denied thoſe” Haaf 
which a Man can lay no Claim to, is not pro 
perly Puniſhment.” But neither do rhe other Res- 
ſons that are given, excuſe the Injuſtice of this 
fort of Puniſhment. As for Inſtance, when the 
Greeks (as Dionyſ. Halicarnaſſzis tells us) cut off 
any Bram, they always either Eil d or baniſb d his 
Children, upon an Opinion, that it was a Cons 
tradition to Nature, to ſuppoſe good Children coil 
be born of bad Parents, or bad Children of good (c) 
Neither can this ſort of Puniſhment be juſtified by 
any Arguments from Divine Threatnings, ſince the 
Diſpute relates only to human Fuſtice (i). And 
therefore it was a w/e and goad Conſtitution of the 
Egyptians, that no Noman with Child ſhould ſuffer 
Death, till ſhe was deliver d, which is alſo now 
obſerved in other Nations (4). And here it may 
be obſery'd, Thar it is an Abuſe of the Leyiſltive 
Power, when {he 4. 7 takes Advantage ol the 
Crimes of particular Offenders, to enact Rigas 
Laws againſt a whole Sex or Order; though per- 
haps afterwards, in Tract of time, the Puniſhment 
it felf may grow into Credit, and the Death inf. 
Red by it be thought Honourable. At it happen'd 
by that Law among the Indians; by which the 
Wife was to be burnt with her deceas'd Husband, 
The Occaſion of which Law was, That the He- 
men when they were tired, or out of Love with 
their Husbands, made no Scru le to poiſon them 
to make way for the Embraces of others (I). And 
hence alſo it appears, that the Heir is not affect- 
ed by any Puniſhment inflicted upon the Body, ot 
Reputation of the Delinquent (m). But a pecuniary 
Mul# will reach him, tho' in Equity it ought not 
to exceed the Value of the Inheritance which del- 
cends to him (n). 


(a) Vid. Herodot. J. 3. p. 235. Edit, H. Steph. de Intapberne. Fuſtin 1. 10, c. 2. The Macedonians had a Law much of 


the ſame Nature. Vid, Curtium, L. 6. c. 11 J. 8. c. 6. 


— 


(b) Fuſtin. I. 26. c. 1. I. 21. c. 4. towards the End, A, Cœſellius in Val. Maximus, I. 6. c. 2. f 


(e) Kbet. I. 2. e. 21. (1) B. 


Children, his Son-in-law and Wife. But did I {a 
reign Arbitrator, and abſolute Maſter of Men's I. 


18. Ferdin, Pinto Itin. c. 55. Varenius de Relig. Japon c 11, 


ives; may, W 


, peaks to the ſame ſenſe, 
| | 3. (d) Ann. XIV. c. 44 (e) Vid, Ant. Matth. de Crim. I.- 48. t. 2.1. 10. Am: Marcell. 
I. 28. J) Add. Grot. Comment. upon Foſhua I. 18. (g) Garcilaſſ. de la Vega Comm. Reg. I. 2. c. 13. 
was very well ſaid by Marcus in Vulcat. Gallicanus in Auidius Caſſius, c. 12. A 


1 552, D. Add. 


% And it 
therefore ye ought to pardon Cai 5 
pardon ? ſince they ate Guilty of no Crime, (i) God, 4 

hen he pleaſes, take away the Life of whomſocycr he 
thinks fit in his Wiſdom ; and in the Caſe now in Diſpute, he deſtroys the Children, to puniſh rhe Fathers, by the af- 
flicting ſight of beholding their Execution. But beſides, the Children themſelves, being guilty before God, on account 
of their own Sins; he docs em no wrong in taking away their Lives, which he only . 
own Clemency. Grot. I. 2. c. 21. ſ. 14. (& Died. Sicul. L. 1. c. 77. Alian. V. Hiſt 
t. 9. J. D. de Penis. L. 1. t. 5. I. 5. f 2. I. 18. D. de ſtata bom. Plut. de ſera Numin. Vindis. 
27) What Severity of Puniſhment on the other hand is uſed in Fapan, we are inform'd by 


eing the Sove- 


4, rely as the Effect of his 

. l — Scheffer Notis. L 48. 

intl. Declan. 

ern. Varenius Deſer. Faponie, c. 

6 P- 129. (4) Vid Cie. Tuſc. Dueſt. - 5. C- 27+ Strabo, . 15. 

Ar. Rogerins de Braminib p. 1. c. 19, & 29, (m]) L 48 t. 19 129 Dfe Parnis, (n dL 475 tri D 4 pricats Deli#is. 
| 
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Ci av. IV. 
of the Power of the Sovereign, in determining the Value of Subjects. 


ſuffer himſelf to be treated like a ſociable Creature. 
But when a Man plainly ſhows himſelf unt for 
Society, by diſregarding and confounding the Law 


__ 1 by o there may be dif- 
Feen, defin 4 J caver'd certain Foundations for 
and alba the Preference of one Man to ano- 


ther, even in a Liberty. of Nature, out of Civil Go- 
vernment ; yet fince-thoſe Foundarions cannot give 
any, Man 2 Right, unleſs enforced by Compa#, or 
the Definitions of the Civil Power, I think this a 
proper place to explain the Nature of thoſe Diſfin- 
diem, which are made between Men, according 
to the Eſteem they are differently rated by. Now 
Efteem is the Value which is ſet upon Perſons in 
Common Life, according to which they may be 
equall'd, or campar'd with others, and be rated ei- 
ther. big ber or lower than thoſe they are compared 
with. "For there is a near Affinity between the 
two moſt noble Branches of moral Quantity, Eſteem, 
and Price. The firſt is conſiderd in Perſons, the 
ſecond in Things; becauſe as the one is the Rate of 
Perſons in Common Life, ſo the other is of Things, 
And as che chief Reaſon why a Price was ſet up- 
on things was, That when they were to be ex- 
changed or removed from one Perſon to another, 
they might be the better compared with one ano · 
ther : ſo the End intended by Efteem is, That we 
may be able to form a Compariſon between Men, 
by ſetting as it were a Value upon them; and in 


the Law 


Nature, and the good Offices he owes to other 
en upon the Force of it; he may deſervedly 
be look'd upon to be a Man of no Worth or Value. 
III. Now this ſort of Eſteem may | 


be conſider d three ways. Firſt, as Which may 
Intire. Secondly, as Impaired. Thirdly, 5 eiuber En- 
re. 


as utterly It continues intire, 
tilla Man by ſome A# of deliberate | * 
wilfal Malice, out of wicked Deſign, violates 

Nature to the Prejudice of another 
Perſon. For the Frailties of human Nature ex- 
cuſe Sins of Infirmity, and a Man does not by 
them forfeit the Reputation of being an honeſt 
Man, as long as he continues to have a firm Sin- 
cerity of Mind, and endeavours to do nothing but 
what is juſt and wertwous, And every Man is ſup- 
poſed to delerve this Eſteem till his own Evil Acti- 
ons deprive himof it. And therefore it may be 
ſaid, That all Men =4turally have an equal ſhare 
of this Species of Eſteem, and before they have 
been Guilty of any criminal Action, muſt be ſup- 
pos d to be equally good and wertwous (a). And this 
is the Ground for that common Saying, (b) Every 


" WH conſequence eſtabliſh a becoming Order and Di. Man ſhould be. ſuppor d a good Man, till the contrary 
| fance between them, whenever they ſhould hap- is proved. And this will hold True, notwith- 
t 2 2 , , , , , 

ben to be united; it evidently appearing that no ſtanding thoſe ill Diſpoſitions Hobbes chargeth up- 
X thing was more abſolutely inconſiſtent with the on human Nature (c). If he be in the Right, 
WH Convenience of Life, than an univerſal Equality. indeed every Man muſt be ſuppoſed an ill Man, 
A Now Eftcem may be divided into ſimple and inten- till the contrary be proved, or rather till he is de- 
„oe. I ſhall conſider both parts of the Divifion, priv'd of all Power to do Hurt. But it muſt be 
1 with the different Relations they may bear to ſuch ſaid, that the Principle he at firſt lays down, Thar 
K Perſons as live in a Liberty of Nature (1), and ſuch all Men have Power and Will to burt or deſtroy one 
! as are Members of the ſame Commonwealth. '. another, is far from being univerſally True, as I 
2 | II. Simple Eſteem, with regard to have prov'd already (3). But yet becauſe Men 
4 ſuch as live in a Lib Nature ay wiſh and endeavour one another's Hurt and 
h Simple Eſteem 1UC erty 0 „ may wi en | 
Natural: ſeems chiefly to conſiſt in this; When Ruin, therefore it may be ſaid that every Man may 
r a Man's Behaviour and Character naturally be look'd upon to be a good Man; but 


' prove him to be one that acts upon Principles of 
j Conſcience, one ready to comply with the Laws of 
Human Society, and prepared, as far ashe has Pow- 
Jer, to obſerve the Law of Nature towards other 
( Men (2). For as we ſay of a thing which is of 
| Uſe in Common Lite, that it is of Value; and, 
on the contrary, ſay of a thing there is no Uſe of, 
— that it is worth nothing; ſo it may be ſaid, that 


that it is not impoſſible he may happen to be 
otherwiſe, and that Men may be kind and friend- 
ly to one another, but that it is not ſafe ahſolute- 
ly to rely upon, or truſt them, 
IV. The ſame Species of Eſteem is | 
leſſen'd or impair d by criminal mali- Or, Impair'd, 
cious Actions, eſpecially by thoſe of 
more than ordinary Gajlt, and which were in- 


of That Perſon is a Man of ſome Value, that will tended contrary to the Law of Nature, unjuſtly 
* — — | —ä— — — — — _ - — . — 
Il. (1) Such are Sovereigns, and Citizens of different States, with reſpe& to one another. (2) This ſimple Eſtee m anſwers 


it to a perfect Obligation in another, by Virtue of which, every Man is indiſpenſably bound to look upon all thoſe to be 
Perſons of Honour and Honeſty, who have done nothing to render em unworthy of that good Opinion; and not ſtain 
their Reputation in the leaſt, Whereas, in the State of Nature, the Foundations of Efteem of Diftin#ion produce by 
he themſelves but a very imperfe& Obligation, as the Author ſhews a little further. We may alſo ſee, upon the Matter in De- 
bate, a Diſſertation, written by Mr. Thomaſins, entituled, De Exiſtimatione, Fama, & Infamia, printed in 1709. in which, 


mt endeavours to ſet our Author right in ſome certain Particulars. Mr. Barbeyrac s iſt. Note upon this Section. (a) Plin. 
his L 5. Ep. 3 The Inequality of the Orders among Men ſhould make no Difference in the Exactneſs of their Behaviour, 
43. lan#itas morum non diftat ordinibus. (b) See Mr. Bayle's Nouvelles Lettres, oceaſion'd by F Mai mbourg s Critique de 
„ LHiſtorie du Calviniſme. Tom: 11. p. 435 and Mr. Thomaſtns's Diſſertation de Preſumptiore Bonitatis, printed at Hull, 
c. iQ L792, (c) De Cive, C. L, (3) B. 2. C. 2. 2 75 8. 8 6 
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to diſquiet other Men; The Effect of which 
Action is, that it will not be thought Safe to give 
Credit for the future to ſuch a Deceiver, or to en- 
gage in Buſineſs or important Affairs with him, 
without ſolid Caution. But though a Man's Eſteem 
may be impaired, and his Reputation. (mk upon ſuch. 
ill Actions, yet it is not ab/clutely Loſt. For though 
J may juſtly ſuſpect, that a Man will uſe me in 
the ſame manner he hath uſed others; yet I 


cannot be always ſo abſolutely certain of this, 


but that ſometimes it may fall out contrary to my 
ExpeRations. For perhaps there might have 
been ſome Particular Reaſons which moved him 
to injure other Men, which he may not have a- 
gainſt me; and a Man may ſometimes be under 
the Power of violent Pallons, which at other 
times he is free from, However, the Blot which 
a bad Action leaves upon a Man's Reputation, may 
be taken off by a voluntary Tender of Reparation 
for Damages, or of ſome Equivalent; and by gi- 
ving Evidences of Sorrow and Repentance. For 
all theſe voluntary, unforced Motions, may be 
Conviction enough, that his Intentions are really 
alter d, and that he fancerely repen. 
5 V. But a State and Way of Life 
or utterly loſt, Which directly tends to the Harm 
ves of other Men without Diſtinction, 
.and to make Advantages by manifeſt Injuſtice, ut- 
terly deſtroys all this Efeem. Now there are in 
moſt Common-wealths People that, by a particular 
way and manner 7 Life, own and profeſs the Exer- 
ciſe of certain Vices; ſuch as are, All Whores, 
Bawds, Strollers, and ſturdy Beggars; all thoſe Plato 
baniſheth his Common-wealch (a), And they 
are (as Iſocrates (1) faith) a Diſgrace to That they 
live in (6). | | | 1 
But now, How little Share of Eſteem all theſe 
are to have, muſt be determined by the Govern- 
ment that tolerates them (e), when the Pablicłk 
thinks fit to give them indulgence (4); they can- 
not certainly at leaſt be denied the common 
«Rights of Men. So the Pimp expoſtulates in Te- 
rence, Though 1 am a Pimp, the common Bane of Youth, 
4 perjur'd Wretch, and public Nuſance, yet I never 
did you any Wrong (e). Tis certain indeed, That 
a Way of Life maintain d by the Proſeſſion of any 
ſort of Vice, muſt very much tend to ruin all Na- 
tural Eſteem ; But unleſs the particular Vice be al- 


and where the 


ſo attended with Injury to other Men, I do not 
ſee why the Perſons that profeſs the Practice of 
ic, fhould be treated as publick Enemies to all the 
World. But where the Profeſſion of a Vice is ac. 
companied my Harm and Injury to other Men; 

| Perſons profelling it, tfeat no Man 
who is not of their own Society with better U. 
ſage than they would Beaſts, declaring Hoſtiliy 
not againſt any certain Enemies, but againft 


Mankind in general, tis manifeſt they utterly fa. 
feit all that Efeem Men uſually meaſure one ano. 


ther by. And ſuch are, All Firates (2), Highipay. 


Men; Robbers, Ruffans, Pick-pockets, and the like, 


And the Difference will not be material, not 


will their Characters be much better d, Whether 
ſuch Perſons act always up to the Height of Wie. 
kedneſs and Villany or not? Whether a Reibe 
will ſatisfy himſelf barely wich committing $i 


and Robbery, and forbear Bloodſhed, and be conten- 


ted only to have taken away my Money or my 


Goods. For as tis no Juſt ice, ſo it can deferye 


no Commendation, not to be an accompliſſtd f. 
niſh d Villain. And without diſpute, whole Bodies 


and Clans of Pirates and Robbers ought to be rank 
under this Denomination, as long as they continue 
their Courſe of Life, notwithſtanding they may 
ſeem to have ſome Reſemblance of Juſtice among 
them (F). Neither will whole States and Commen- 
wealths deſerve better Rank, when they are not 
content to acquieſce in the Enjoyment of their 
own Rights at home (g), but invade and rayage 
the reſt of the World, without Regard to Faith 
or Compatts to the contrary. But where State or 
Common wealths are ſo Partial, as to be Juſt in the 
Obſervation of Compacts with fome particular 4l- 
lies, but to all otber their Neighbours, or at leaſt 
to certain Nations; ſhow little Regard in the Ob- 
ſervation of the Law of Nature, and ſcruple not, 
without juſt Provocation, to break it; Their 
Credit, it is evident, muſt very much ink, but 
it would be too ſevere to deny them every De- 
gree of Efteem.. Now, the Effects that attend 
Men under ſuch a Loſs of Eſteem, are generally 
ſuch as theſe; That unleſs they leave off their 
unjuſt and bloody way of Life, it will be neceſlary 
for other Men to ſhow chem no more Mercy, 
than they do to.Beaſts of Prey. That when they 
are apprehended, they will be uſed with more 


3 _—— 


(a) Plato de LL. I. 11. (1) In Areopagitico. 


(b) Atticus Biſhop of Conſtantinople, in Socrates's Eecleſuſſ. 


N tells Calliopins, That he ſhould diſtribute his Charity, not among thoſe that made 2 Trade of begging, only for 
their Bellies, and ſpent their whole Life-time in nothing elſe; but among ſuch whoſe Modefty would not ſuffer them to 


ask it. Socrat. |. 7. c. 25, 


(<) Thus neither were Beggars tolerated in Peru, under the Government of the 


Ynca. But they that were diſabled, ſo that they could not maintain themſelves, were kept by the Publick. Vid. Garci- 


laſſ. de la Veg. Com. Roy, I. 5. c 9. & |. 5. c. 11. 


(4) But formerly in Egypt, there were profeſſed Thieves allow d of, 


whom Diodorus Siculus, I. 1. c. $0. gives this Account. * Such as would be im loy'd in the Trade of Thieving, enter 
© their Names with the Grand Maſter of the Order, and were * by Article, to bring all the things they ſtole to 


him; and they that loſt any thing were to apply themſelves by 


etter to him, in which they were to {ignify the Par- 


« ticulars they loſt, together with the time and place, when and where they were loſt, and ſo every thing being cally 


© diſcovered, the Perſon robb'd was to pay a fourth part of the Value of the things, and take them again. For 


ince it 


would have been impoſſible to prevent all manner of Thieving, the Legiſlator found out this Expedient, that what was 


* loſt might be recovered, by paying ny 


a {mall Price for Redemption But no Queſtion, it would have been a better 


* Method, and leſs inconvenient for the Subjects, to have made ſevere Laus againſt ſuch ſort of People, and to have taken 


care they ſhould be ſtrictly put in Execution 


(e) Ter. Adelph. Act. 2. Sc. I. v. 34. 35 Vid. Conſtitut. Sicul. L. 1. t. 20 


(2) See above in B. 2 c. 2. ſ. 10. 


(f) Thus in Heliodorass Ethiopicks, L. 5. c. 15. There is mention'd a Law that was among the Pirates, by which he 
that firſt boarded the Enemies Ship, and expos'd himſelf to the greateſt Danger in the Fight, was to have his Choice 
the Booty. And in the ſame place we are told, That the Robbers obſerve ſome ſort of Conſcience among one another, and 
Kew Kindneſs and Humanity to thoſe they are acquainted with, f | 

(g)] Our Author here ſeems to point at the People of Barbary, who never pillage the Mabometans, nor commit Pyis- 


de ppon any but the Chriſtians See the Parrhaſiana Tom. 1. pag. 204. 1ſt. Fgit. 


Severity 


Chap. VI. in determinining the Value of Subjects, &c. 5 : 


| Severity than any other ſort of Enemies, though o- not been declar'd a Corrupt Member, according to 
f thers might have threaten'd equal Danger: That the Laws and Cuſtoms of the State, but is ſuppoſed 
bey will not be look d upon to deſerve the cm- to be a Good * = and is look'd upon and Va- 

mon Offices of Humanity; And that all merciful V. lued for ſuch. this Eſteem may be loſt under 
x ſage will be denied them, leaſt it may ſeem to Civil Government, either Firſt, When it is denied 
< encourage them in their Villanies. Moreover, to Certain States or Conditions; or, Secondly, When 
; as there can be no Streſs laid upon their Faith, taken away upon a Criminal Account. The Firſt 
1 ſhould they offer it, ſince the Habit of Outrage may happen Two ways; Either 1 ſt, when the 
} they live in, muſt have cancell d all Good Opinion State hath Naturally in it ſelf nothing bad or wic- 
| of them; ſo I doubt not it may very well be Led belonging to it. Or 24%, when it really de- 
1 maintain'd, That Neither are they capable of re- ſerves, or at leaſt is thought to deſerve, ſuch an 
. ceiving Obligations of Faith from other Men, as Imputation. Thus a State of Slavery, tho it im- 
8 long as they continue in their Ii Courſe of Life, plies in its own Nature nothing Bad or Criminal 
K (which muſt always be preſuppos d): For I either to belong to it, Yet in many Common. wealths de- 
1 make a Voluntary Agreement with ſuch a Perſon, prives Men of all ſimple Eſteem ; and Slaves are 
„oc he compels me by Unguſt Force. I cannot do neither look'd upon to be Civil Perſons, Rated or 
1 the Firſt, without deriving upon my ſelf ſome Numberd in Civil 4ſſeſſments, or Conſidered, or 
il thare of his Guilt, by treating ſuch a Man as a Valued as Subjects. It is well known how deſpica- 
\ WH Find char profeſſes himſelf a c:mmon Enemy to all ble their Condition was among the Romans (b); 
y the World, except his own Accomplices. Not And the Efteew the Fews allow'd their Gentile 
1 to ſay further, That it may be oſten an Injury to Slaves was * H c). So alſo in ſome Com- 
. other Men to keep Faith with Robbers, For In- mon-wealths, Tis a Diſhonour to be baſe Born, tho' 
1 ſtance, in the Caſe of leaving ſome Depoſitum in the Blemiſh of the Birth is certainly only the Pa- 
1 truſt with Them (a). But if a Robber ſhould rents Fault (d). And thus in India, there is a 
ho have done me ſome Good Office, which it was no à Certain Race of Men call'd Peneaes, which are 
j Diſcredit to me to receive from ſuch Hands, it look'd upon to be infamous (e). A State under the 
ip can be but reaſonable that I ſhould give him the Latter Conlideration takes away Or leſſens Civil Eſt- 
7 Reward I promis d (1): But then he is not the cem, Either becauſe the Perſons that live under it. 
o MW Perſon he was ſuppos'd to be, a common Enemy to are employ d in things which cannot be perforin d 
an Mankind beſides his own Companions. On without the Guile of ſome Vice or Sin; Or elſe 
e the other Hand, if he Compels me by Unjuſt Force are obliged by it to undertake ſuch Mean Offices 
do engage my Faith to Him, it appears from what and Duties, which none but Perſons of baſe and 
bas been ſaid before (2), that Compads extorted abject Spirits would ſtoop to be employ'd in. 
ve BY by Fear are Invalid. But after all, Such Perſons What Value is to be ſet upon thoſe of the firſt Sort 
il. may recover their Loft Eſteem, by giving over muſt be known from the Laws, or Cuſtoms and 
it Their infamous Courſe of Life, and by taking upon Manners of every Common-wealth (F), Thoſe of 
b. chem ſome other Creditable Profeflion. And ſo the ſecond Sort are common Hangmen and Executio- 


NM, may Whole (3) Bodies of Thieves and Robbers by ſuch ners, Bailiffs, Goldfinders, and the like; Perſons 
ea Change, as well as particular Men. And from that in moſt Common-wealths are denied the Society 
at chat time they are to be dealt with as Men of Re of all People of Faſhion or Reputation. And in 
e- dare and Honeſty. But they ought firſt of all, ei- ſome States the Laws themſelves have expre- 
nd Wl cber to make Reparation, or obtain their Pardons fly fo derermined. In Rome, Cicero lays (g), 
11} WW for the Injuries _ have done. The Executioner was forbid by the Laws 
VI. Simple Eſteem, with regard to © of the Cenſors, not only to be ſeen in the 

uy Simple Eſteem ſuch as live under Civil Government, , Forum, but to ſee the Light, or breath the Air 
0 _ leſſen'd, That ſort of Eſteem by which a Man © of that Place, or to have any Habitation in the 
, , 2 of "ertain is look'd upon to be at the loweſt, © City; As if his Preſence would ſtrike Infection 
de Fate. A Common, but A Sound, Member of and Pollution upon the publick Aſſemblies, In 
the Stare. Or when a Man hath other States, It is thought ſcandalous to mix in 
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(a) Vid. L. 16. t 3 I. 31. ſ. 1. D. Depoſiti, &c. (1) See above in B. 3 c. 6. ſ. 11. towards the End. 

(2) See the ſame Book and Chapt. ſ. 10. Oc. 

(3) See Grotius Lib. iii. Cap. iii. Sect. 3 and Specimen Furiſprudentiæ Hiſtoriæ by Mr. Buddeus, among his Selecta F N. & 
Gent. Se&. 2, 3, 4, 5- where this Principle is applied to the old Romans, whoſe Common-wealth was + by a 
Troop of Robbers, and other Rogues of all ſorts. (6) Vid. L. 18. t. 5. I. 6. D. ad L. Fuliam de Adulter. 

(e) Foſeph. Archzol. Jud. J. 4 c. 8. Neither are Slaves permitted to be Witneſſes, becauſe of the Baſeneſs of their 
Minds; ſince it may juſtly be believed, that their Teſtimonies are corrupted, either by the hopes of Gain, or elſe out of 
Fear. Add Selden. de F, N & G. Sec. Heb. I. 5. c. 3 Lex Miſigoth I. 2. tit. 4 c 9. | PI 

(4) Vid. L. 6. t. 57.1.5. C. ad S. Ctum Orficianum & Stobæum, Serm. 75. Unleſs perhaps wwe allow there is ſomething in 
that eohich is ſaid in Procopius Hiſt. Arcan, That the Infamy of a Woman's Vices not only ſpreads it ſelf to her Hus- 
band, but deſeends in a greater degree to the Children, and they are condemn'd to bear a perpetual Mark of Diſgrace, as 
if Nature had ftain'd them with the Diſhonours of their Mother. | 
(e) Vid. Abr. Rogeriam de Bramin, Part 1, c. 2 | 1 | 
( ? ) To this Purpoſe is that which is related by Valerius Maximus, I. 7.” c. 7, of O. Metellus the-Pretor Urbanus, who 
would not allow Vcilius the Bad, the Poſſeſſion of Inventius's Goods, tho' they were left to him by Will ; becauſe he 
would neither ſeem to approve Inventius's Action, in throwing away his Fortune into ſuch a Sink of Lewdneſs, nor allow 
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he Vecilius the Rights of a true Citizen, ſince he had renounced every honourable way of Life. And thus in the ſame Author, 
« of when Genxcius, a Prieſt of Cybele, had obtain'd a Decree of Cn. Oreftes, the Prætor, that Navianus's Goods ſhould be re- 
"and bord to him, the Conſul, Afmilius Lepidus, revers'd the Prætor's Decree, that the Court of Juſtice might not, under the 
Pretence of his Suing for his Rights, be polluted by the obſcene Preſence and contaminated Voice of Genucius. And to 
wry tis belongs alſo that, in L. 11. f. 5.1. 1. D. de Aleator, Where the Prztor ſaith, He would give no Judgment, if any 

Perſon ſhould Beat or do any Damage to him, at whoſe Houſe he ſhould hear they play'd at Dice, or if any Stole or 


rity heated him of any thing, at that time, (g) Pro Rabirio, c. 5. 5 
« ompany 
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Company with ſuch Perſons, only upon the 
torce of Cuſtom and common Opinion. It ſeem- 
ing natural to ſuppoſe, that Perſons employ d in 
crue! and {laviſh Offices, would have generally Hu- 
mours and Diſpoſitions ſuitable to their Employ- 
ments; And that none but Men of Mean and 
Servile Tempers could voluntarily ſubmit to them. 
Among the Romans, the Souldiers indeed were 


often made uſe of in publick Executions in the City 


as well as in the Camp, without Infamy, or Dimi- 
nution of their Efteem (a). For there is much 
difference between doing an Execution at the par- 
ticular Command of a Superiour, and between 
doing it by Profeſſion. So alſo among the Fews, 
Criminals were ſtoned by all the People. And 
Montaigne tells us (b), that Witoldus, Duke of 
Lithuania, introduced a Cuſtom in that Country, 
that Condemn'd Criminals ſhould put themſelves to 
Death with their own Hands, It appearing un- 
reaſonable to Him, that innocent Perſons ſhould 
be employ'd to commit Murther ; Tho' this was 
but a ſilly Reaſon, For the Executioner cannot be 
ſaid to commit Murther by inflicting the Puniſh- 
ment the Law awards. But others give this bet- 
ter Reaſon for the Law, that none might be forced 
upon the Office of an Executioner, to cauſe and to 
ſee the Agonies of the Criminals, to which the 
innate Tenderneſs and Compaſſion of human Na- 
ture mult give every Man an Averfion. 

The Roman Laws ſet a Mark of Infamy upon all 
Perſons that acted upon the Stage for Hire (c), or 
ſuffer'd themſelves to be Hired to fight with Beaſts 
(4). But the Reafon why Infamy was annexed to 
ſuch Actions, was not that any Immorality was 
fuppoſed in them. (For ſuch Actions may, *tis 
poſlible, be Innocent enough ;) But the Gain 
made by them was That which made them look 
diſhonourable and baſe to the natural Gravity of 
the Romans. (For tis often the Hire only which 
makes the Service Mean and Baſe). By the ſame 
Laws, it was look'd upon to be Infamous, for a 
Man to permit his Daughter to marry while ſhe 
was a Widow, within the time of Mourning ; Or 
to marry any Perſon in ſuch Circumſtances him- 
ſelf; or to ſuffer any Perſon under his Charge to 
marry or to be married within that Time ; becauſe 
it might ſeem to betray much Levity and Unſet 
tledneſs of Mind, to argue weak Inconſtancy of 


Faith, and wild deſultory Luſt. Among the an- 


cient Inhabitants of the Canary Iſlands it was 
thought very great Ignominy and Diſgrace to be a 
Bucher (e): And Sir Thomas More makes his 


ae, 


Utopians of the ſame Opinion (F). Selden tells 
us, that the Fews refuſed to admit four ſorts of 
Men either to be Witneſſes, or to have any Hand 
in Judicial Matters ; becauſe of the ill Repure they 
bore among them; And thoſe were Gameſtert, 
Uſurers, Perſons that made Gain by the Produce of the 
Seventh Year, or Year of Remiſſion ; and ſuch as taught 
Pidgeons to fly, And he adds, They gave this 
Reaſon for it; becauſe none of theſe ſorts of 
People apply'd themſelves to any way of Life 
which tended to promote publick Good, or bring 
any Advantage or Convenience to human Life (gj. 
VII. Thus the /ofs of fimple civil 

Eſteem may be owing purely to a 3 * Cri- 
State of Life. But a Man may alſo (1 © 
entirely be depriv'd of it upon a cti- 
minal Account ; when for ſome particular ſort f 
Crime he hath committed, (for every Offence will 
not deprive a Man of civil Efteem) (Y) the Laws 
of the Commonwealth fix a Mark of Infamy upon 
him: Which is uſually done, either by taking 
away his natural Life at the ſame time, and by 
condemning his Memory, or by eje&ing him out of 
the Commonwealth with Shame and Diſgrace; or 
perhaps by allowing him to continue in the (em- 
monwealth, but not as a ſound, but diſorder d, in- 
fected Member; or, in other words, by permitting 
him to inhabit in the Dominions of the State, 
and to enjoy the common Protection of the Laws, 
but by excluding him out of all Publick Offices and 
Employments, and all Honourable Societies, by mak- 
ing him uncapable to make any Mill, and by dif. 
abling him to do any Legal A# which ſuppoſes 
untainted Reputation. But now what are the 
Crimes Which contract all this Infamy mult be 
known from the Laws of every particular Com- 
monwealth (i). And here it may be obſerv'd, 
That according to the Civilians, the Infamy which 
is contracted by any bad Action may be either the 
Effect of an immediate (1) Impoſition of the 
Law it ſelf; or of ſome antecedent Examination 
and Sentence of ſome Fudge (2); or elſe of the 
Cenſure of Men of Character and Efteem, Which is 
commonly call'd Infamy of the Fact (k). (1) But 
Lam rather inclin'd to think, This Infamy of the 
Fatt is not ſo much the immediate Effect ot the 
Opinions of Men of Character, As a Puniſhment 
which the Le alſo inflicts upon that View, that 
Good Men always condemn ſuch Actions, and look 
upon them to be baſe and wicked. For tho' it may 
be thought a Diſcredit, to fall under Cenſure of 
Perſons of approv d Lives, and Reputation, yet un- 
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(a) Vid. Petr. Fabr. Semeſty. I. 2. c. 6. (5) Eſſays, I. 3. c. 1. 


(c) Vid. L. 3. t. 2.1. 1. D. de his qui Infam. not. 


(4) Vid. L. 3 t. 1 I. 1. [6 D. de Poftulando. 


rr (F) Utop.1. 2. (g) Selden de F. N & G. Sec. Heb. I. 4. c. 5: 

(hb) Vid. L. 1. t. 54. l. 1 C. + modo Mulct arum. (i) Vid. L. By k. 13, L 5 11 2, 3. D. de AT Casei Tho' 
in this place I obſerve, that in ſome 1 the Examples, there is hardly any Diſtinction made between the ſimple and intenſive Eſteem. 
And here <ve may obſerve a Law of the 8 by which Souldiers that deſerted, or did not = the Orders of their 
Commanders, were not puniſh'd with Death, but only Infamy and Shame. And if they could by their Courage after- 
wards wipe off the Ignominy, they were reſtor'd to their former Dignity, And thus the Legiſlator, by making Ignomi- 
ny a greater Puniſhment than Death, taught them to think Infamy the greateſt Evil, and at the ſame time ſeems to have 
conſidered, that ſuch as were puniſhed with Death, muſt for ever be made incapable of doing any further Good in 
common Life, but that ſuch as were only deprived of their Honour, would be always endeavouring to do ſomething 
that might recover it, Diodor. Siculus. I. I. c. 78. (2) Vid. D. d. J. 


(1) Vid. L 3 t. 1. 1 1. ſ. 8 De poſtulan do. 


(k) Infamia Fall, | 
(1) Vid. L 2.t. 12.1 13. C. ex quibus Cauſ. infam irrog. 


Add, L 37 t. 15.1. 2. D de obſeq. Parent. preftand. | 20. & 


D L.. z. t. 2. I. 20. de hs qui notant. infam. Vid. I. 9. t. 9 I. 25. C. ad L. Ful de Adult. And to this you may reſe rthat 
hich Rochefort Deſcript Antillar, Part 2 c 8 relates of the Apalachitæ. They have no other Puniſhment, ſaith he, 
for Thieves, beſides the Reflections that are made upon them in all Company upon that account ; and this is generally 


taken ſo hard by them, that to avoid ir, they will fly away into the moſt uninhabited Deſarts. 
| 
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Chap. IV. In determining the Value of Subjects. 57 
leſs the Law joins with, and confirms that Cen- vindicate and aſſert his Righrs and Liberty; and it 
ſure, no Man can ſuffer ſo far in his Civil Efeem ſeems natural in ſuch Caſes, for every Man to be 
by che Judgment only of private Men, as to be of the Opinion of Ne«prolemus in the Poet (e). 
excluded trom any Rights and Advantages which 

the Civil Laws allow to an wnblemiſhd Reputation. Teal AN A νjẽe xte Ale. 

And therefore it is evident, That a Man doth not I'd ſooner die, chan be a Coward thought. 
immediately forfeit Eſteem, when he is accuſed 
of and charged with, any Crime of infamous 
Nature and Quality. For as Fulian rightly an- 
ſwer'd Delphidius the Orator, (1) when he cry'd 


There are certain Injuries, which if a Mari 
chooſes 3 rather to deſpiſe than to re- 
„ a venge, he will not bring his Courage in que- 
out, Who would be guilty, if it were ſufficient to deny ſton. Nor can I ſee oy thing in Tach 59 
the Fat? * Who would be Innocent, if it Were duct that can rob him of his Natural or Civil Eſteem. 
enough only to accuſe (a)? But it is then a And therefore, Hobbes ſays, © If a Man receive 
Crime produceth Infamy when the Perſon is con- Words of Dif race, or ſome little Injuries 
demn'd for it, or confefleth it. And that he is from another, for which there is no Puniſnment 
alſo ſuppoſed to do, when he agrees with the «© agigned by Law, and is afraid he ſhail fall 
Proſecutor ro let his Aion drop: Becauſe all ſuch into Contempr, and be obnoxious to the like 
Agreement naturally ſuppoſes Confeſſion (); except Injuries from others, and to avoid this, pro— 
perhaps it may be made appear, that he chooſes «< teas himſelf by the Terrour of his private Re- 
to come io Compoſition with the Proſecutor, « yenpe. this is a Crime. and ſuch a Fear will not 
not out of any Conſciouſneſs of Guilt, but for „ excuſe it; becauſe the Common-wealth would 
other juſt Reaſons, as to eſcape the Vexation „have the publick Words, that is, the Laws, be 
and Trouble of Tryal, the Severity Or Partiality of more force with the Subjects, than the 
of the Fudge, or upon ſome particular Diſlike he Words of any private Man, which they that 
bears to his Perſon. To which our Author might „made the Laws therefore aflign'd no Puniſh- 
have added, That not only the litt e ſhare of Ho ment for, becauſe they thought it not worthy 
neſty, and the Paſſions of the Judges, but alſo „a Man that had the Uſe of Reaſon to take any 
their Prejudices, and Careleſneſs, often loſe the © notice of them (f). And much leſs is it any 
belt Cauſes (c). But tho' a Mans Reputation is Djſhgyour for a Man, in a Commonwealth, where 
ſuppos'd to be cleard, when he is acquitted from the Laws expreſly forbid private Revenge, to prefer 
the Crime which was charg'd upon him; yet to Obedience to the Laws rather than expoſe him- 
make his Innocence appear the more unqueſtio- ſelf at once to the Danger of the Fight, and the 
nable, and ro puniſh Calumny and falſe Accuſa- Severity of Civil Juſtice, upon a vain pretence of 
tion: tis uſual in many States and Common Fuonour (g). Neicher is it always I preſume a ſign 
wealths to force the Accuſers to beg Pardon, con of Cowardice, for a Man to refuſe to put his Life 
ſeſs themſelves guilty of Falſhood, make their and Fortunes to the Venture upon every little 


dubmiſſions, and wed Reſpe& and Honour to the inſignificant Quarrel, when there may be often 
| Party accuſed, and the like (4). . leſs dangerous, and more innocent and lawful 
3 VIII. From what has been ſaid, Occaſions offer'd to ſhow his Courage (h). Thus 
„„ 2 _— 5 mar d, NS ts rl rae 1 Plutarch ns 3 Villain, 
gage in a eat Infam iſhonour, | and challeng'd him to meet him upon the Plain. 
Oned þ _ hath ſuffer'd an Abuſe either by and fight hint for the Kingdom, 3 5 anſwer d. 
174 is. Words or Actions, not to Revenge ard ceanpiar 3% s wanrky xgigay erat, 
RE it wich his own Sword; as the Cu- that bis way of _— War conſiſted as much in know- 
ſtom is in ſome Countries, eſpecially among Per- ing proper Times and Opportunities, as in Strength ; 
ſens of Rank, and Men of Military Profeſſion ; but and that if Pyrrchus were weary of his Life, be might 
to puniſh it by the Magiſtrate, or pals it by in eafil find Ways enough to go out of it ; and 10 Auguſtus 
Silence, ſuppoling ſuch Patience doth not imply an wer'd Antony's Challenge, in che lame Author, 
Confeſſion 2 * bag 2 — — N fo * might eaſily find 8 a N die 4 _ ” luch 
argue indeed muc wardice an „ no Prudent, Conſiderate Man, hath an 
= tamely to ſubmit to every Man's Inſults reaſon to be diſturb'd at the Opinions or Gonfarce 
and Injuries, without endeavouring bravely to of the Vulgar; ſince the Eſteem of every Subject 
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(1) V. Ammian. Marcellin. L. 18. (a) And to this we apply that of Plautus in Trinum, Af. x. Sc. 2. v. 44, 45. Not 
to commit a Crime is in a Man's own Breaſt, the Suſpicion whether he does or not, is in anothers. 

(b) Vid. L. 3. t. 2. 1. 5 D. de his qui infam, notant DB noniam intelligitur confiteri crimen, qui paciſcituv. f 
(c) Thus in Iſocrates adv. Callimach. in the Beginning. Some perſwaded the Deſendent to compound the Matter wit the 
Plaintiff, Becauſe in Tryals there are ſeveral things which fall out otherwiſe than arc expected ; and in paſſing the Vote, 
there is more of Chance than Equity. And therefore it is a much better and ſafer way to be at ſome ſmall Expence, to 

get clear of a Crime, than to refuſe to pay any Money, and run ſo great a Hazard. | 
(d) It is evident from Joſephus de Bello Fuddlee, I. 4.c. 39 That the Ignominy of having been in Chains, was ſup- 
poſed to be taken away, if the Chains were not unlock'd, but fil'd aſunder; and this, he ſaith, was the way, when any 


e one had been put in Chains innocently, among the Romans. : 

n (e) ©. Calaber, 1. 9. (f) Leviatb. c. 27. Vid. Leg. Sulicam. tit. 32. 

9 (8 Injuſtum rigido jus dicitur enſe. Ovid. Tyiſt. L. 5. El. 7, 

; "Tis ET uſtice which the Sword inflitts, 

% Vid. Cef. Com. de Bell. Gallic. I. 5.c. 44. Vid. Busbeq, Epiſt. 3. de Velibego. £2 

* %% Plat. in Pyrrb. p. 404. A. & in Anton. p. 950. E. Alexander de Rhodes Itiner. I. 2. c. 6. relates of the Souldiers in 

af the Kingdom of Tonquin, That tho' uy are very valiant againſt an Enemy, and ſet but little Value upen their Lives 

e, ret among one another they never draw their Swords, but are as lovin as Brothers: And that when. they once ſuv 1 

ly trenchman and a Portugueſe fight a Duel, they were amazed or ir aid they never ſaw ſuch Barbarity before, : 
2 | 88 
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is to ſtand and fall by the Judgment of his Sove- 

reign, and the Laws of the State ; lince 'tis ſufh- 

cient Proof of Bravery and Reſolution to obey the 

Laws, in Defiance to all the little Cavil and Ca- 

jumny of the vain and idle part of Mankind. And 
hence it will be no Difficulty to anſwer what 
Hobbes ſays in his Leviathan, C. 20. That it is 
* hardly poſſible, but private Duels ſhould be 
thought honourable, becauſe they are the Effects 
* of Courage, which is Power. For why ſhould 
it not be rather look'd upon to be a Sign of Great- 
neſs and Bravery of Spirit, to know how to govern 
the Heats and Paſſions of our Minds, and to give 
them no other Liberty but what the Laws allow ? 
Tho' I think the ſame Author ſays very well after- 
wards, c. 30. That all Laws that forbid Duels, 
© ſhould ordain Honour for them that refuſe, and 
© Ignominy for them that make the Challenge ; 
and thus thoſe that refus'd to fight would have an 
honourable Excuſe. The Remedy the Sicilian 
Conſtitutions propos d againſt ti Cuitom was, by 
inflicting ſevere Penalties upon them that offer d 
any Afﬀront (a). 

An Account, by the way, of the Antiquity of 
Duels, and whence they at firſt began, we ny 
ſee in Diodorus Siculus (b), The Gauls (fait 
© he) in the height of their Entertainments upon 
© the leaſt Quarrel that aroſe, would break off 
* their Mirth, take their Swords, and without 
© exprefling any value for their Lives, go out 
© and fight, And this they did upon a Belief, 
© that they ſhould enjoy another Life, in a new 
© Body ; and therefore eafily deſpiſe the Care of 
© this ; as Lucan expreſſeth it: 


ade ruendi 
In ferrum mens prona viris, animæque capaces 
Mortis, & ignavum eſt redituræ parcere vitæ (c). 


Hence they ſo bravely dare 

Defie the Sword, and all the dread of War, 
Scarce ſatisfied with death; and think it mean, 
To ſpare a Life that muſt return again (4d). 


IX. But Further, it is alſo evident, 
Simple Eſteem that the Government cannot deprive 


d dent : 
- „pie, any Man of his natural, ſimple Eſteem 


fare ef the Go. @rbitrarily, at pleaſure, but only up- 


5 on ſome antecedent Crime he hath 

been guilty of, which is attended 
with Infamy, either by its own intrinſick Turpitude, 
or by expreſs Sanction of Law, For ſince ſuch a 
Power can no way be - . to promote Civil 
Society, or the Intereſt of the Commonwealth, it 
is not to be ſuppoſed it was ever conferr'd upon 
the Sovereign Governours in it. But as the Civil 
Sovereign may unjuſtly eje& a Subject out of the 
Commonwealth, ſo he may unjuſtly alſo take 
away his Civil Eſteem, ſo far at leaſt, as to deprive 
him of all choſe Right and Advantages which at- 
tend an wntainted Eſteem in the Common- wealth. 
But his wer arg natural Efteem can no more be 
taken away from a Man, than his Vertue and Integrity. 


3 


Beſides, tis next to a Contradiction, that a Man 
ſhould be declared Infamous at the Pleaſure only of 
the Government ; that is, That a Man ſhould be 
charg'd with a Suſpicion of being guilty of fome 
Diſhonourable, or Criminal Action, not becauſe he 
is really guilty, but becauſe tis the Pleaſure of 
the Government by ſuch means to uſe an innocent 
Perſon as if he were criminal. And I think it i 
alſo beyond Diſpute, that there lies no Obligati. 
on upon any Subject, to ſacrifice his own imp, 
Eſteem and Character, to the Civil Government, or 
to contract any real Infamy, for the Advantage of 
the Publick. For neither hath the Government 
Power to command any baſe, or ill Action, which 
will be the Cauſe of real Infamy ; neither ought a 
Subject to obey, if it ſhould. 

X. Whether indeed, it may not 
be required of a Subject of Good Nor to be fa. 
Character, to take upon himſelf id for ix. 
the Infamy of his Prince, or his 
Country ; or as it were, make himſelf Criminal for 
their Faults, is not ſo clear. But here (tho [ 
think it hardly poſſible for a Man to counterfeit 
himſelf a Criminal, without being in ſome mez- 
ſure, really ſo) I conceive, there ought to bea 
Diſtinction made between a Prince's Doweſtick or 
private Faults, and thoſe that are public, or which 
have an Influence upon the whole Commonwealth, 
Now that a Man ſhould take the firſ# ſort upon 
himſelf, and make himſelf Criminal for his Prince, 
can neither be Lawfully, and F«ſtly deſired by the 
one, nor ſafely be complied with by the other ; 
Whether with deſign to put ſome plauſible Colour 
upon the Action of the Prince, or whether to taks 


the Blemiſh that would otherwiſe be fix d upon bi; 


natural Eſteem, upon himſelf. For no body can 
take away the Civil Efeem of the Sovereign, be- 
cauſe he is placed above the reach of any Civil 
Fudicature. Thus it cannot be thought that any 
Good Man can approve the A#ion of Anicetw, 
when he declared, he had been guilty of Adultery 
with OFavia, only that Nero might have Pretence 
to diſſolve his Marriage with her (e). But yet d 
not uncommon, that when publick Miniſters by 
ſecret order from their Maſters, enter into Treaties 
with foreign States, or oppoſe and form Deli 

againſt them, which if known to be the Reſult 
of Publick Counſel or Inſtruftions, would bring 
— or Inconvenience upon the State, to 
avoid the ill Conſequences which might follow, 
by laying the fault upon the Miniſters, as if they 
had acted only by their own private Fudgment. 
And in ſuch a Caſe, Ithink no good Subject would 
refuſe to divert the Evil from the Commonwealth, 
by favouring the Excuſe, and yielding that what 
he did, was beyond his Inſtructions and without 
Command ; provided his Puniſhment be no greater 
than ſome ſmall pretended Diſgrace (F). For 
to ſuffer Death upon that Account, or to be gives 
into the Hands of the Injured Party, would be 3 


Severity not to be born or excuſed. But the pre- 


tended Puniſhment, Whatever it be, may be ealily 


(a) Conſt, Sicwl, I. 3. tit. 3 (5) L. 5. c. 28. 


— 


(e) Lucan, I. I. v. 460, Ec. 


.. 4. 
(d) Vid. Appian. Celtic. Where ; # gives the ſame Keaſon for the Boldnels and Bravery of the Germans. 
(e) Vid. Tacit. Ann. XIV. 62. Euripides, Helena, v. 106, 107, Nor for my Brother can I bear that Stain, In which 
Caſe however, the Matter in vr is not about Subjects with reſpect to their Prince. Add the Story of Anton. Perez 


in Tua nus, |. 104. (f) Ad 


Marſclaer. Legat. I. 1, c. 33 p. p. m. a 
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either remitted or compenſated otherwiſe. For 
ris unqueſtionable, that he that hath Power to 
inflict Civil Infamy, hath allo Power to remove 
it (a). But notwithitanding, if Infamy be in- 
fied for any impious or flagitious Action, Reſtitu- 
tion of a Man's Fame will only Jones the exter- 
ml civil Effects of an unblemiſhd Reputation ; but 
will not in the leaſt wipe out the Blot which lies 
upon his natural Eſteem. 
XI. Intenſive Eſteem, is that 
Intenſive Eſieem. Species of Reputation by which 
Perſons otherwiſe equal in the 
ſimple Repute, are prefer'd to one another, accord- 
ing as one poſſeſſes a larger ſhare than another of 
theſe Things, whatever they be, which are apt to 
raiſe in other Men Reverence and Reſpeck. Now 
Honour, which anſwers the Intenſeneſs of Eſteem, is 
the Signification of our Opinion of another Man's Ex- 
cellences. And therefore the Honour is not really 
in him that receives, but in him that gives it (b). 
For tho a Man may ſet what Value he pleaſes up- 
on himſelf as the Seller does upon his Commodities: 
Let as in thele, it is the Huyer at laſt that deter- 
mines the Price; ſo the Value of Men is no higher 
or greater than as others are pleas'd to ſet it (c). 
For as Hobbes lays, let a Man (as moſt Men do) rate 
himſelf at the higheſt be can; yet the true Value of him 
is no more than be is . at by others (d). But 
yet every Man is affected more or leſs with the 
Honour others pay him, as it anſwers to that Value 
which he puts upon himſelf (1). But the Eſteem 
it ſelf, or that which gives Men the Title of Deſert 
to Honour, is often figuratively expreſſed by that 
Word. And ſo certain Publick Stations, and Places 
of Dignity attended wich Honour, are peculiarly 
call'd Hozours. Tis rightly obſerv'd by the Au- 
thor before-mention'd (e), That ir is impoſſible 
* any Society ſhould be either great, or of any 
long continuance, that at firſt united only upon 
* ſuch a Bottom as a Common deſire of Glory, or upon 
mutual Obligations to aſliſt one another in their 
* purſuits after Honour ; becauſe Glory and the 
Honour that is built upon it, conſiſt in Compariſon 
* and Preference, and ſo what belongs to every 
body, belongs to no body; and becauſe the 
* Rate that is commonly ſet upon a Man, is taken 
* from what he is able co do without the Aſſi- 


* ſtance of others (F). On the other hand, the 
further Ignominy ſpreads, the lighter it ſeems, and 
the eaſier it is ſupported. Now this intenſt ve 
Efteem alſo may be conſider d, either with regard 
to ſuch Perſons as live in 4 Liberty of Nature; or 
ſuch as are Members of the ſame Commonwealth. But 
I ſhall now proceed only to examine the Founda- 
tions of this Intenſeneſs or Eminence, as they fall 
under theſe two Conſiderations. Firſt, As they 
produce barely an Aptitude or Diſpoſition in Men 
to receive Honours from others ; and Secondly, 
as they give them a proper Right to demand Honour 
as their Due. | 

XII. The Foundations of intenſive | 
Eſteem in general are all thoſe things 3 — 
which diſcover, or are ſuppoſed oy 
to imply extraordinary Excellence or Perfection 
of any kind (g). The Effects of which are con- 
ſonant to the Laws of Nature, and the ends of Civil 
Government. For tis unuſual to ſee Perſons of diſ- 
ſolute Morals and eminent for nothing but their 
Vices, celebrated and admired by the Multitude. So 
in particular, are Men of unuſual Strength and 
Abilities at eating and drinking (4); of ex- 
travagant, inſatiable Luſt ; of mad, raſh, ungo- 
vernable Humours; dextrous, ingenious, crafty, 
artful Villains; and in ſhort, all Miſcreants 
whatever, that are arriv'd at ſome ſignal Profi- 
ciency, and ſeem to be Leaders in their ſeveral 
Vices. But who, the more they are accompliſh'd 
in their different vile Practices, will appear on- 
ly the more inſupportably Wicked to all the good 
and ſober part of Mankind (i). It may poſſibly 
require much ſfrength of Body, and readineſs of 
Parts to be compleatly Vicious; But *tis alſo cer- 
tain, that Vice will govern with greater Power 
and Violence, where there is more Vjgour and 


ſtronger Appetites to entertain and ſupport it. From 


all which it is eaſie toinfer, that Commendation and 
Glory muſt be rated only by the Valuation of the 
Perſons we receive it from. And therefore, thar 
the greateſt Commendation is that which comes from 


Perſons that deſerve it themſelves; and conſe- 


quently, that a Wiſe Man will ſet no value upon their 
Praiſe, (as M. Antoninus ſaith,) ho cannot ſo much 
as appear pleaſing to themſelves (k). But in particular, 
the Foundations of this Eſteem are ſuch as theſe ; 


— 


(a) See Cornel. Nepos. Alcibiad. c. 6. ſ. 5. Libanius, Orat. 59. To diſſolve, and undo _ that are already done, is 
what we reckon among things impothble ; but to take off Ignominy from them that are in Diſgrace, is not ſo difficult a 
Task; and you are the only Phyſician that can cure this Diſeaſe : Speaking to Julian the Emperor. See Fuſtin, B. 5, e. 
4. (5) Ariftot, Nicom, I. 1. c. 3. We ought to think the Honour is rather in thoſe that honour, than them that are 
honour'd, (c) Vid, Fohn VIII. v. 54. 4) Leviath, c. Io. 

(1) See above in B. 7. c. 1 f. 2. towards the End. (e) Hobbes de Cive, c. 1. f. 2. 

( f ) Seneca Epiſt. 27. de Calviſio Sabino, (g) Cic. de Nat. Deor. J. I. c. 17. Every go excels, may juſtly command 
2 Veneration, ** Honour is a Privilege, that derives its army Eſſence, and even Virtue, from the Rarity of it; cuz 
* malus eſt nemo, quis bonus eſſe poteſt. (Martial. Lib. 12. Epig. Ixxxi.) we never take notice of a Man, by way of Re- 
* commendation, that he is induftrious and careful in maintaining his Family, becauſe 'tis a common Action, not with- 
* ſtanding it is gt juſt and commendable: nor of a great Tree in a Forefl, where they are all of the ſame bigneſs, I 
* am of Opinion, that a Citizen of Sparta ought not to have boaſted of his Courage, ſince it was the popular Vertue of 
* their Nation ; and as little of their Fidelity or Contempt of Riches. There is no occaſion of reeompenſing a Vertue, 
* how great ſocyer it is, that is once become cuſtomary ; and I know not, whether we ſhould ever call that great, which 
is common. Since then, that theſe Rewards of, Honour, have no other Worth or Value in em, than what ariſes from 
the ſmall number of thoſe that enjoy em; a liberal Diſtribution of em, is the way to make em contemptible, and 
* em to nothing. Montaigne's Eſſays, Book II Chap. vii. towards the Beginning. (5) Such as Fuvenal deſcribes, 
at. TV. v 139, 140, 

——_—_— majer fuit uſus edendi In Arts of Eating, none more early train'd ; 
Tempeſtate mea. None, in my Time, had equal Skill attain'd. Mr. Dryden. 

Ariſtopb. Acharnenſ, AF. 1. Sc. 2. v. 35, 36. The barbarous People value Men only, as they can eat and drink moſt. 

(i) Philo Fudæus de Migrat. Abrabami. p. 413 A. Ed, Pariſ. To excel many Things that are bad, is only a more 
famous Infamy. Arrian. Epictet. I. 3. c. 14. If you tell me you can kick with a great deal of Strength; I anſwer, You 
value your ſelf upon that which belongs to an Af. (K) M. Ant. l. 3. ſ. 4. 
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60 Of the Power of the Sovereign, 


Book VIII. 


Perſpicacity of Mind, Parts and Abilities capable of 
much Improvement and Variety. of Knowledge, 
eſpecially when great Capacities are anſwered by 
great Attainments. A Judgment turn'd for Buſi- 
neſs, eatily diſcerning the true State of things, 
and difficulty impoſed upon (a). Steadineſs of 
Reſolution, unſhaken and unmov'd at External 
Accidents, above ſear, and beyond the force of 
Temptation. Eloquence, or the Power of expreſ- 
ſing the Thought with much fluency of Words, 
and gracefulneſs of Utterance. And next theſe, 
Strength, Beauty, Comelineſs, and good Proportion of 
Body; as theſe may be ſuppos'd to be either In- 
ſtruments, or Promiſes and Signs of certain Gra- 
ces and Perfections in the Mind (b). Hence it 
has' been vulgarly thought, that extraordinary 
Tallneſs of Body, implies a Mind and Perſon Great 
and Noble. And the Gods and Heroes were there- 
fore repreſented upon the Stage in the Buskin, that 
the Actors might appear of an unuſual Size. And 
tis obſervable, that there are many Men that wiſh 
to be Taller than they are; but that there are very 
few that would be content to loſe an Inch of their 
Stature. But how ridiculous ſoever this Opinion 


ſeems to be, it prevail'd fo far, that upon the force 


of it, the Ethiopians, (as Herodotus laith (e)) choſe 
their Kings by a certain Meaſure. A Method of E. 
lection, which would no doubt have been much 
approved by the Indian, mention'd in AMontaign, 
who happening to be at Roan while the Court was 
there, in the Reign of Charles IX. ſaid, that he 
thought it very ſtrange ſo many Tall Men with 
long Beards, and ſo bravely arm'd, as they were 
that ſtood about the King's Perſon, (meaning the 
Swiſs.Guards) ſhould be content to obey a Beardleſs 
Boy, and that he wonder'd they did not chooſe 
One of them King (4). But it is often ſeen (as 
the Poet ſays) That, 


Natura bre ves animis ingentibus artus 


Finxer it.. 


Nature large Souls in little Room confines (e) 
And that (7), 


esd T0018, Aub S 7. d dt, alk 
e THEY, u eig ve dige. 
Arie, e wif of urn im pins Im). 


Tis fond to hope Succeſs from Strength or Might, 


Except with Force, Pradence and Art unite, 


But beſides theſe Foundations of Intenſive Eſtegy, 
there are alſo others to be mention'd, ſuch 4; 
the Goods of Fortune (as they are call'd) which 
ſeem either to ſuppoſe Induſtry, Wit, and Pry. 
dence neceſſary to obtain them, or to promiſe 
Power, or to ſupply Matter to do great things, 
But that which advances Reputation molt, and i; 
the Foundation of the higheſt and moſt Inter; 
Eſteem, is Good Succeſs, and Fortune in great and 
Important Actions. Th firit of all ſeeming to ſup. 
poſe Intrinſick Worth and Excellence, and then to 
demonſtrate the Advantages that ariſe from it, 
and the Lawful Ends it may and has been applied 
to (g). And as the Fame of ſuch Atchievement 
gains Belief in the World, it is properly calld 
Renown, A Reputation of particular Prudence and 
Conduct in Difficulties relating to Common Life 
and Practice, or to Speculative Ahſtracted Truths, 
is what is uſually call'd Authority : which others 
more fully call an Opinion of greater Knowl:dge, join d 
with Probity and Sincerity. And hence thoſe be- 
grees of Ear which Age is thought to confer, are 
founded upon nothing more than the common 
Perſwaſion, that Experience and long Obſervation 
upon Buſfinefs and Things, generally produce 
Caution and Prudence (h); tho' it is not to be de. 
nied, that there are Inſtances where Grey Hain 
are not ſigns of Wiſdom (i). But now on the o- 


ther hand, Women generally deſire rather the 


Complements of Youth and Beauty, than the Rel- 
pe& and Honours paid to Age. And therefore 
Laa, when ſhe grew Old, dedicated her Lol- 


— 


(a) Vid. —_— IX. 4 6 1 Kings III 28. 
C 


he is there a little too muc 


(b) Vid. Virg. Ancid. I. 5. v. 344. 1 in Encom. Helene, Tho 
an Orator. Lord Bacon's Eſſays, c. 47 42. 5 I 


(c) Thalia. Vid. Themift. Orat. 14. 


(4) Montargn's Eflays, I. I. c. 30. Add. 1 Sam: X. 23, 24. and here alſo we may apply to this ſenſe, that of Ofpiar, 


Cyneget. |. 3, c. 68. 


Me fc ul weiCor T2311, wxnoim d wilay. 
(e) Claudian, de Bello Getico, v. 584. 


'f) cCalaber, l. 5. 


The Great excels the Leſs, the Leſs the Great 
(g) Atiſtot. Rhet. J. 1. c. 3. *Tis juſt to 


honour thoſe that do Good, but not ſach as barely have it in their Power, Pind. Olym, Od. 6. v. 123, 124. ri fn 


Yeu Lnge, The Work diſcovers what the Author is. 


% Vid. D. L. 50. t. 6.1.5. init de Jure Imnuvitatis. Q. Calaber, J. 5 


Ale d 27 fern ννẽñ̈ πνοννναινe ,“; U lον 
O g. EU wdnre wes vids. 


Youth is leſs fit than Age for wiſe Debates ; 
On ſacred Wrinkles ſage Experience waits. 


Tod, Sicul. J. 19 c 34. It ſeems more natural, to pay greater Reyerence and Reſpe& to Aged, than to young People. 


Oppion, Halient, I. 1. v. 653, est yo wwainuey area Tiny, Age makes Men venerably Great. 
(i) Such as we apply that of Ovid Metam. J. 9. v. 436, 437. 


7 propter amara ſenectæ, 
Pendera deſpicitur, nec quo prins ordine regnat. 
And as Lucan, I. I. v. 135. expreſſeth it: 


Stat magni nominis umbra. 


And therefore Horace faith very well, Ep. 1. 1, Ep. 1. v. 8, 9. 


Solve ſeneſcentem mature ſanus equum, ne 
Peccat ad extremum ridendus, & ilia ducat. 


Who tyr'd with Age and Years oppreſſive Weight, 
Sink to Contempt, and loſe their former State. 


—Rectains the Shadow of a glorious Name. 


Wiſely in time the generous Horſe releaſe, 
Er'e batter'd and decay'd, he loſe the Race. 


 Antiphanes, Life is like Wine, when it runs low, it it will turn ſowr. Add. Charron de Ia Sa eſſe, I. 1. 4 35. f. 5. Fra- 
Lo,l. 15. p. 488, The [ndians allow no Pre-eminence to the Aged, unleſs their Prudence deſerve it. Philo de Abrabamo, 
. 387. A Man ought not to be catl'd Old from the time he or liv'd, but from the way he hath ſpent his Life in. 


ker many that have continued a long courſe of Years in ill Practices, can only be call'd long liv'd Boys, And it 1s ſome- 


times true, as Varro ſaith, de re Ruſtica, I. 2. c. 2 That is a better Age which is attended with Hopes, than that whic 


is tullowed by Death. . Quint. Inſt. Orat. J. 2. c. 1. p. 104, We ought not to value any one according to his A 
ding to the Improvements he hath made, {focrat. in Archidam. init. It is not our * but our Parts and Induſtry that 


makes us wiſer than others. Philoſtrat. in Vit. Apollon. Thuan. I. 6. c. 8. p. 287. D. Youth doth not hin 


ſeeing things clearer than even old Age it (elf, 
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G1 


clit to Venus, Adding as it is in the Epigram (a): 


— rn . de 
Or MN ein l me, & Swiaum. 


The Face I once could boaſt no Glaſs can ſhow, 
And that 1 now have left I would not know. 


The Roman Law ſeems to allow more Worth and 
greater Dignity to Men than Women (b). Tho' in 
general, there are ſome Foundations of Eſteem com- 
mon to both Sexes. And there are others which 
are particular to the Women, ſuch as the ſeveral 
Accompliſhments of Vertues and Duties peculiar to 
cheir Sex. And there are others again, which are 
borrowed and derived to them, when they are ſaid 
to (hine with the Rays of their Husbands Cc); or when 
they Value themſelves upon the Number or Worth 
ol their Children (d). 

XIII. From all which it readily 
appears what Judgment may be 
made upon what Hobbes ſays in the 
X. Chap. of his Leviathan, where 
he reduces all the Foundations of Ho: 
nour or Intenſive Eſteem, to Power, which he calls 
a Poſſeſſion of preſent Means, to obtain ſome apparent 
future Good, And this he divides into Natural and 
/n/trumental. © Natural Power (he ſays) confiſts 
in the Eminence of the Faculties of Body or 
© Mind, as extraordinary Strength, Beauty, Pru- 
dence, Arts, Eloquence, Liberality, Nobility, 
© and the like. Inſtrumental Powers are thoſe, 
© which being acquired by theſe or by Fortune, 
© are the Means and Inſtrument of acquirin 
© more, as Riches, Reputation, Friends, an 
good Luck; and in ſhort, any Quality what- 
© ver, or the Reputation of any ſuch Quality, as 
© makes a Man be lov'd, or fear'd of many. And 
© then he defines Worth, or Dignity ; That it is the 
= 
c 
c 
c 
c 
c 
c 


Whether Power 
the ſole Foun- 
dation of Ho- 
nour. 


Lal 


Value or price of a Man, or as much as would 
be given for the uſe of his Power. And the 
manifeſtation of that Value we ſet on one ano- 
ther is that, he ſaith, which is call'd Honouring 
and Diſhonouring. Thus to value at an high 
Rate, is to Honour a Man; at a low Rate, is to 
Diſhonour him. Afterwards he recounts the natu- 
© ral Tokens, or ways of Honour, as to pray to 


© another for Aid, to Obey, to give great Gifts 


©(e), to be ſedulous in promoting anothers 
© Good, to give way or place to another in any 
Commodity; to ſhew any ſign of love or fear, 
© to praiſe, magnify, or call happy, to ſpeak to 
© another with Conſideration, to appear before 
© him with Decency and Humility, to believe, to 
© truſt, to relie on another, to hearken, to coun- 
© ſel or diſcourſe of what kind foever, to agree 
© within Opinion, to imitate, to honour thoſe a- 


* nother honours, to employ in Counſels or A- 
ctions of Difficulty. Aud further, Civil Digni- 
© ty according to him, is that Value which is ſet on 
* a Man by the Common-wealth, which is under- 
* ſtood by Offices of Command, Judicature, 
* publick Employment, or by Names or Titles. 
introduced for diſtinction of ſuch value. And 
* he rightly obſerves, that the Common- wealth 
may make whatſoeyer it pleaſes to ſtand for 
Signs of Honour, tho' it be otherwiſe in 
its own nature indifferent; as for inſtance, it 
was a fign of Honour among the Perſians, to 
be conducted through the Streets in the King's 
* Garments, upon one of the King's Horſes (f), 
(as it is alſo to wear certain Marks or Badges). 
Thus the Chineſe ſalute with the Head and Hand; 
the Faponeſe by putting off their Slippers, the 
Chineſe always iſs to any Perſon they deſign 
to Honour. 'They of Fapan pay theic Honours 
ſitting on the Pavement, and think it Rudenreſs, 
and ill Breeding to ſtand when they perform their 
Ceremonies (g) However all this be, that Notion 
of his, that Honour conſiſts ſolely in the Opinion of 
Power, is by no means to be admitted; neither 
what he infers from thence, * That it doth not 
* alter the Caſe of Honours, whether an Action 
© (fo it be great and difficult, and conſequently a 
© ſign of much Power) be juſt or unjuſt. And 
© that therefore the ancient Heathens did not think 
they diſhonoured, but greatly honoured their 
© Gods, when they introduced them. in their 
© Poems, committing Rapes, Adulteries, Thefts, 
© and other great, but unjuſt or unclean Acts'. 
For tho' it might be granted, that the Foundations 
of Honours may ſo far, be properly enough re- 
duced to Power, namely, as they are naturally apt 
to produce ſome Effect or other in human Life ; 
ſince what is of that dull, unactive Nature, as 
will produce no Efed# either Good or Bad, ſeems 
to be capable of having no Value one way or 
other ſet upon it: Yet that Power alone, without 
Relation to, or Conjunction with Goodneſs, ſhould 
be the proper and natural Foundation of real Honour, 
is what is contrary to Reaſon, and Hobbes himſelf: 
For in his Book de Cive, c. 15. 6. 9. he gives this 
Definition of Honour ; that it is an Opinion of the 
Power of another in Conjuntion with Goodneſs. And 
thence he infers, that there are three Aﬀfettions neceſ- 
ſarily conſequent upon Honour; Love, that bears rela- 
tion to Guided; and Hope and Fear, that have regard 
to Power ; and thus that only is true Honour, which 
is attended wich all theſe three Affections together. 
Fear alone, excited by a Power determined to 
Evil, can never be look'd upon to be a Sign of 
Honour. For Fear hath always a mixture of Hatred 
in it; and where a Man hates, he naturally wiſh- 
eth Harm, and Ruine, and not Honour (50%. Thus 


(a) Antholog. 1. 6. Duintil, Deelam. 306 p. 462. There is nothing to be loved in an old Woman, but the Memory of 
what ſhe was. Add. Ld. Bacon's Eſſays, c 40. (5) L. I. . 9. J. 1. D. de Senatoribus, Add. Jac, Godofred de præceden- 


tia, part. 1c 5 / 35. (e] Videl. 8. D. de Senatori 


as, ubi ſupra. 


(d) Vide Ovid. Metam. I 6. fab. 4. v. 127. & 


ſegg. Valer, Max. I 4. c 4 / 1. Plat. in C. Gracch Vide Buchanan. Rerum Scotic l. 12. init. Orat. Kennedi . 
(e) And upon this Foundation I ſuppoſe, (thoꝰ the Reſpe& intended was oddly expreſs'd) the Prince of Zamaga in A- 


rica, as Leo Africanus, I. I. relates it, kill'd a great Number of Camels and Oſtric 
”rovifion they defired him to ſpate, he told them, that he ſhould not deal civilly by 
thought ſo Noble, and that he had never ſeen before, with only the leſſer ſort of Animals, 
(g) Bern, Varen. Fapon, Deſcript. 


(f) Efher. VI. 8. 


es, to entertain his Gueſts ; which fort of 
them, if he treated Gueſtz he 


p. 21. Add. Neubof. in Gen, Deſcript. Ching, c. 4 Vid. 


Rochefort. Deſcript. Antill. part 2 c. 19, where alſo he tells us of ſome unuſual ſigns of Honour. 


% Silius Italicus, lib. 1. v. 149. 


” 


Et metui demiens credebat Fonorem, 


== vainly thought it Honour to be f-ar'd, 


by 


. 
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by the Chriſtian Religion we are aſſured of the 
great Pier of the Devil, but that it is utterly 
averſe to all Goodneſs, and always bent upon all 
Evil; but certainly no Man in his Senſescan ſup- 
poſe that he deſerves Honour upon that Account. 
And therefore, he himſelf, when he tempred our 
Saviour, did not ſhow him his Force and Power, 
but his Gifts, the Glories and Kingdoms of the 
World, Matt. IV. 8, 9. Nor can any Man of 
Senſe think it a good reaſon, which the People 
of ſome barbarous Countries in the Indies give for 
their worſhipping the Devil, that he ſhould do them 
no Harm. And therefore alſo methinks, I have no 
Patience to ſee Hobbes mentioning Flattery among 
the reſt of his natural Signs of Honour. For Flat- 
ter in every kind of it implies and ſuppoſes ſome 
Deficiency, or Blemiſh, both in the Perſon that gives, 
and in him that receives it; and is an Act and 
Species of Scorn and Deriſin, without the leaſt 
mixture of Love or Sincerity in it (a). But as to 
the Fables of the Poets, there are ſome Men indeed 
that chink, that they imply no more than that the 
Gods are above all the Confinement of Laws. And 
others rather ſuppoſe (5), that all was Myſtery. in 
them, and that many ſecret Truths were conceal'd under 
the Diſguiſe of thoſe Vices and Abſurdities. But what- 
ever they make of them, it will never by me be 
conceivable, that Rapes and Adulteries could be an 
Honour to the Gods, any more than they would 
be to any ordinarv Mortal here on Earth (c) 
XIV. But after all, theſe Foundati- 
An Aptitude ons of intenſive Eſteem, produce only 
only for Re- an imperfet# Right to demand Honour 
arg of theſ and Reſpe& from others, ſo that if a 
Founda- Man deny it where it is really deſerv d, 
tions. he cannot be ſaid to have done an 
| Injury, but only to have been guilty 


— 


of ſome Diſcourteſy or Incivility: For among Perſons 
that live in a Liberty of Nature, where all are 
equal, it dota not appear how any' Man can pre- 
tend Right to demand Honour from another: 
ſince from that Love every Man naturally bears 10 
himſelf, it is very eaſy for him to imagine that 
there are Sualities or Endowments in himſelf equal 
or perhaps ſuperiowr to thoſe which others value 
themſelves upon. For inſtance, One Man think; 
Age deſerves Reverence and Eſteem ; another, that 
Youth and Vigour have a much better Title to it (d) 
The Hopes and Expectations of ſome, raiſe then 
to as great a pitch of Vanity, as the real Succeſ; 
of others. Some value themſelves upon Strength 
of Body; others think Wit and Prudence, the En. 
dowments of the Mind, much mobler Qualities 
(e). This Man meaſures his Worth by the Large. 


neſs of his Fortune, another by an Ka was © 


Freedom of Mind, which he thinks equal to al 
the Wealth and Opulence in the World. Some 
preſume upon their Learnivg ; others will ſuppoſe 
that there is nothing true and real in Human Know. 
ledge, more than Reſolution, Fidelity, and Sincerity; 
the TI Big Hic I Tacks, as Plato ſtates it ( 7 ) 
Some inſiſt upon the Honours they have attain'd 
others ſatisfy themſelves that Honour is not always 
paid where it is delery'd, or deſery'd where it is 
paid (g). And others ſet little Value upon Gren- 
neſs of Birth, and deſpiſe it when it is not attend- 
ed with an anſwerable Greatneſs of Fortune (5) 
And certainly the er part of Mankind will al- 
ways think it as falſe a Method, to value (1) Men 
by their Riches, Dignities or Honours, or by things 
external to them, as it would be to take the wnth 
of Horſes from the fine Furniture which may be- 
long to them, Bur beſides, fince Honour is then 
properly paid, when a Manacknowledges ſaperiur 


6 


(a) And therefore Lucan, I. 5. v. 385, 386. calls it, 
— --/oces per quas jam tempore tanto 
Mentimur dominis, o——_— 


_— 


The Words with which we have long time abus'd 
Our Princes, 


Vid Plutarch. de adulator. & amici diſerimine. Peſcennius gw in Spartianus, c. 11, when one was preparing to adir'ſs 


him with a Panegyrick upon his being made Emperour, ftop'd him 


y ſaying, Thet he ought to write an Oration in Praile of 


Marius, or Hannibal, or any one of the famous ancient Generals, and recommend their brave Actions to the Imitationof 

the preſent Age For to commend Perſons that are living, added he, is only to deride' and expoſe them, and eſpecially 

Emperours, ſiuce tis evident, what you may hope, or what fear from them, ſince they have the Power of the Laws, can 
leaſe, and take away your Lives, or ſend you into Baniſhment, 


the 
55 Salluſtins Philoſoph. de diis & mundo, c. 3 


(e) Pindar ſays very well, Olymp. Od I. £57 4 ard el pau vννοe duet πνινανπν e ] Men onght to ſpeak with Re- 
verence of the Gods. [ſocrates in landat. Buſirid. p- 395: calls thoſe Fables Blaſphemies, by which 6b br) they boldly 


fix ſuch things upon the Gods, as no 1 woul 
Thefts, Adulteries, and Ry to Men ; 


their Genitals, Copulation wit 


are ſpeak of his Enemy, For they do not onl charge them with 
ut accuſe them further, of devouring their Children, 4 
Mothers, and a Thouſand other wicked Actions. The Authors of which Stories were 


epriving Fathers of 


not indeed puniſh'd as they defery'd, but yet neither did they altogether eſcape ; for ſome of them were Stroalers, 
Vagabonds, and Beggars, others were ſtricken Blind, and others were driven out of their own Country, and forced to 
make War continually upon their Relations and Friends; and Orphers the chief Inventor of theſe Fables, was torn to 

ieces, Seneca de brevitat. Vitz. c. 16. To make the Gods Authors of Vice, what is it but to encourage and inflame 
our own Luſts, and to bring the Example of the Deities for our Liberty and Excuſe ? Fulgentius Mitholog. I. 1. p. 55,06 
If the Gods were guilty of Theft, Juſtice would have nothing to do with Criminals or Crimes, ſince they would be 


countenanc'd by Heaven. 


(a) Pind. Olymp. Od, 4, towards the End. 
(e) Sopbocl. Ajax, Flagell. p. 69 Ed. H Steph. 


Y Plato, Ep. IX. (g) Cic. Ep. ad Fam. I. 3 Epiſt. 13, 


And Youth ſometimes with hoary Hairs 
Before the Noon of Life is crown'd. 

The ſtrongeſt have not ſtill the beſt Succeſs, 
But Prudence never is unfortunate, 


) Euripid, Phœniſſ. v. 445. & Electra v. 37, 38. 


Aajuayet ede - „ Kpvudmy I e. ö 
Noble in rg but miſerably Poor, 
(1) Thave borrow'd Charron's own Words Treatiſe of Wiſdom, Book I, Chap. V. Se&, 9. Numb. 5 from whence tis 
viſible that our Author has taken the Thought : But Charron himſelf has done nothing, as tis uſually his way, but 
abridged this fine Paſſage, from Montaigne.“ "Tis ſtrange, that nothing — our ſelves, is valued or eſteem d but 


* for its own innate Qualities, We praiſe a Horſe for his being ſtrong and wel 


manag'd, and not for his Furniture * 


« A Grey-hound for his Swiftneſs, not for his Coller ; a Hawk for his Wings, not for his Teſſels and Bells Why then do 
« we not, in the ſame manner, eſteem a Man for what is his own ? He has indeed a numerous Retinue, a fine Palace, a 


a Excellencies 


Sor, 
Childr 


I £04 ads S Le. As - 


Chap. IV. 


In determining the Value of Subjects. 
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net: #7 REES | | 
Excellencies in another, and pays ſome voluntary 
dubmiſſions to him upon that Score; and ſince no 
Man can be forced to pay this by outward Violence, 
that Method being more likely to confirm him 
racher in an obſtinate Refuſal of them; it is 
evident, that it is a Miſtake to allow theſe F.unda- 
tins the force of any ſuch perfect Right which might 
aller by Violence and Arms. For the Reſoett 
a Man pays to another upon Compulſion and Com- 
mand, is no Sign of any internal Reverence he has 
for him, but only that he is afraid of Puniſhment. 
And further, ſince external Signs of Honour, unleſs 
they proceed from Submiſſion of Mind, are to be 
call'd Show and Mockery rather than Honour, it 
would be Folly to threaten Violence when they 
ate denied; eſpecially if the Perſon from whom 
they are expected declares, That it is not out of 
Contempt that he omits to pay the Formalities of 
his Reſpe&, but only becaufe he would enjoy his 
Liberty, and not be forced to do that which ought 
to be left to his own Pleaſure and Courteſſe. And 
therefore the Scythian Ambaſſadors told Alexander the 
Great, © That they hoped it was excuſable in 


— — * — 4 and 


them that lived in Deſarts, not to know who 
* he was, and whence he came. And Arioviſtus 
in Czſar's Commentaries, tells Ceſar, That if he 
: had been to deſire any thing for himſelf, he 
: would have attended him in Perſon, and that 

he could not but expect that Ceſar ſhould ſhow 
him the ſame Reſpect (a). From all which, 
it ſeems to be evident, that tho' ir be agreeable 
to natural Reaſon, that Honours ſhould be paid to 
Perſons of Superiour Excellencies ; or further, that 
tho” it might be alſo allow'd, that it is no leſs a 
Command of the Law of Nature to honour Perſons of 
Worth ; yet ſtill that this Duty muſt be one of 
thoſe, which a Man hath no Right to demand from 
others, but which muſt be left entirely to their 
Good Nature and Civility. But when a Man pre- 
tends Right to demand Honour, or any Sign of it 
from another, tis neceſſary he ſhould either have 
Power and Amthority over him, or produce ſome 
Compact for his Right, or prove it by ſome Law 
made or approved by their Common Lord and Ma- 
ſter. Mandeſio in his Travels (b) relates, that in a 
Treaty of Peace, after a long War between the Por- 


« great — and a 


« it you buy a Hor 


© not amuſe your ſelf, with the ſmoothneſs of his Coat, 
« ſerve chief) 


or the 8 of his Crupper; but have time enou 
y his Legs, his Eyes and Feet, which are the moſt uſeful Members. (See Horace Lib. . Satyr. II. v. 86. & 


_ —— 


plentiful Eſtate ; but all this is about him, not in him: You do not buy a Pig in a Poke ; 
e, you take off the Saddle, and view him naked and uncover'd; or, if he is covet d 
ly ſerv'd Horſes that were ſhewn to Princes to buy, tis only u 


„as they fotmer- 
pon the Parts which are leaſt neceſfary, that you may 


to ob- 


© ſegg.) Why then in your Eſteem of a Man, do you value him cover'd and wrapped up as he is! He ſhews us no Parts, 
« but what are by no Means his own ; and conceals from us, thoſe by which only we can truly form a ye. ger of 
« his Merit, Tis the value of the Sword, not the Scabbard, that you ſeek after: and erhaps you will not give a 
« Farthing for it, if you ſee it unſheath'd. You muſt judge of a Man by himſelf, and not by his Dreſs, And as one of 
the Ancients ſays, very pleafantly ; (Seneca Epiſt. Ixxvi. p. 221. EA Gronovi.) Do you kaow why you take him to be a 
« tall Man ? you reckon the _ of his Shoes. But the Baſis does not belong to the Statue : Meaſure him without his 
« Stilts, Let him lay aſide his Riches and Honours, and ſhew himſelt in his Shirt. Is his Body found, vigorous, and 
fit to diſcharge its Functions? What Soul has he? Is it noble, large, and happily furniſh'd with all the Endowments 


40 belonging to it ? Is it rich in Accompliſhments of its own, or anothers? Does there only want an Opportunity to ſhew, 
« whether it can bravely ſtand the ſight of a drawn Sword 


« the Mouth or the Breaſt ; whether it is ſedate, quiet, and contented. Tis this that muſt ſhew, and b 


; Whether it cares not which way Life iſſues out, through 
this you muſt 


judge of the vaſt difference between us. 1 * 5- Book 1. Chap. xlii, towards the Beginning. . has admirably 
7 


« well expreſs d this Paſſage, which is quoted 


Dic mibi Teucrorum proles, Animalia Muta 
Quis generoſa putet, niſi fortia ? eme volucrem 
Sic laudamus equum, facili cui plurima palma 
Fervet, & exultat rauco victoria circo. 
Nobilis hic quocunque venit de gramine, cujus 
Clara fuga ante alios, & primus in aquore pulvis. 
Sed venale pecus Corithe, poſteritas & 
Hirpini, ſi rara jugo viftoria ſedet : 
Nil tibi majorum reſpeſtus, gratia nulla 
Umbrarum, dominos pretiis mutare jubentur 
Exiguis, tritoque trabunt epirhedia collo, 
Segnipedes, dignique molam verſare nepotes. 
Ergo ut miremur te, non tua, primum aliquid da, 
uod poſſim titulis incidere, præter honores | 
0s illis damus & dedimus, quibus omnia debes. 


Montaigne, and applied to the Nobility ; in the following Lines. 


Great Son of Troy, who ever prais'd a Beaſt 

For being of a Race above the reſt? 

But rather meant his Courage, and his Force. 

To give an Iuſtance we commend a Horſe 

(Without regard of Paſture, or of Breed) 

For his undaunted Mettle and his ſpecd ; 

Who wins moſt Plate with greateſt Eaſe, and firſt 

Prints with his Hoofs his Conqueſt on the Duſt. 

But if fleet Dragon's Progeny at laſt 

Proves jaded, and in frequent Matches caſt, 

No Favour for the Stallion we retain 

And no ReſpeG for the degenerate Strain; 

The worthleſs Brate is from New- Market brought 

And at an under Rate in Smithfie/d bought, 

To turn a Mill, or drag a loaded Life 

Beneath two Panniers, and a Baker's Wife. 

T hat we may therefore you, not yours admire, 

Firſt, Sir, ſome Honour of your own acquire; 

Add to that Stock which juſtly we beſtow 

On thoſe bleft Shades, to whom you all things owe. 
Mr. Hepney. 


Brace, to ſhew the Folly of thoſe who only value and eſteem Men for external things, appeals to the Judgment of 
Children at Play, in whom Nature is not yet corrupted, by Example and Cuſtom, 


Si quadringentis ſex ſeptem millia deſunt, 

Eft animus tibi, ſunt mores & lingua, fideſque ; 
lebs erit. At pueri Iudentes, Rex eris, aiunt 

Si red facies, Horace Epiſt. Lib. 1. v. 57, Se. 


If you have not ten thouſand Pounds in ſtore, 
But want a thouſand or a little more, 
Tho' you have Virtue, Conſtancy and Skill, 
In Arts, thou ſhalt be thought a Common ſtill, 
And yet our Boys another Tale will tell 
And ſay, you ſhall be King if you do well. 

Mr. Creech, 


| (a) Cæſ. de B. G. I. 1 c. 34. And Vologeſes, N of the Parthians, anſwer'd Nero, when he ſent for bim almoſt in the 
ſame manner. It is eaſier for you to paſs ſo great a Sea, than me; when you are in Aſia, we ſhall eaſily agree when to 


meet, Aiphilinus Epit. Dionis, 


(6) Mandeſlo Itin, part. 2. 


2 |  tupneſe 
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tugueſe and the King of Cochin, it was a long time 
before the Diſputes on each fide could be brought 
to a Concluſion, becauſe the Indian Nobles inſiſted, 
that the Portugueſe ſhould give them the Way, as 
the Commen People of their own Country were ob- 
liged to do. But that the Portugueſe retufing ſuch 
diſhonourable Terms, it was agreed at length, 
that the Debate ſhould be decided by fing'e Combat, 
in which the Victory happening to the Portugueſe, 
the indian Nobility were obliged to give the Way 
to the Portugueſe, and to ſtand ſtill till they were 


paſſed by. 
XV. But however, between Pri vate 
What Perſons Men, certainly the Nobleſt Conteſt 
e 2 Right (1) for Honour and Eminence, would 
of Precedence be to diſpute who ſhould expreſs 
the greateſt readineſs to pay Honour 
to others, or moſt Modeſty in declining it them- 
ſelves. And it is ridiculous enough for Men to 
grow warm and angry in a Contention about 
outward Honour ; eſpecially when there is little or 
no Profit or Advantage to be made by it, and 
when it may end perhaps like the Diſpute mentio- 
ned in the Epigram (b), # ho only ſhall go through the 
Dirt firſt. It was a Good Determination enough 
which a certain Prince made, when two of the 
meaneſt of his Servants had quarrel'd which 
ſhould take Place at Church, that the greateſt 
Fool ſhould ſit firſt. For as to what Quintilian lays, 
that a poor Man's Honour is hi beſt ſtate (c), it muſt 


be underſtood only of Lag Eſteem. But between 
iſputes about Eminence 


Princes and Nations, the 
of Worth and Dignity, and the Precedence which de 
pends upon it, have generally and in all Ages 


been managed with greater ſhow of Reaſon, and 


ſtronger Pretences, The Argument uſually ur- 
ged in theſe Controverſies will perhaps deſerve 
cloſer Conſideration. Thus much therefore is 
beyond diſpute, that where a Prince depends upon 
Another of Superiour Power, the greater is the moſt 
Honourable, and has a perfect Right to Precedence 
tho' perhaps the ſame Title may be Common to 
both of them. Thus there are Inſtances of grea- 
ter Kings that have others call'd Kings under them, 
tho' in Reality they are no more than Magiſtrates 
and Governours of Provinces. Some Princes do Ho- 
mage to others for their Kingdoms, as Feudal, and 
there are others that hold theirs by other Titles. 
So in Tacitus Life of Agricola, tis ſaid to be an 
old receiv'd Art of Rome, to make and maintain'Kings 


to be their Inſtruments of Slavery. And thus Adberbal, 


in Saluſt, ſays, that when his Father Micipſa died, 
he commanded him to think nothing in the Ring- 
dom of Numidia his own, but the Adminiſtration of 


a EE no_ 


it, and that the Right of it belong'd to the 
Senate (d). And 5 allo a "Sb that wipes 
an Unequal League with another, doth by that ve. 
ry Ad acknowledge a Superiority of Worth and Dig. 
nity in the Other; ſince he obliges himſelf to pay 
more Reſpect than will be given. And it is, ] 
think, allo further clear, that where a Prince hath 
obtain'd againit another a Right of Superiority of 
Dignity or Precedence, either for his own Perſon, or 
as Head of ſuch a State or Common-wealth, whether 
by Compact or Cuſtom, and ſuch a ſort of Sufferance 
as no other probable Account can be given of 
than that he was allowed to be the Greater Prince. 
that Right may be inſiſted on and maintained, a; 
long as that Prince lives, who is, as it were, the 
Character or Mark of the Dignity, and under whom 
that Right was at firſt obtain'd (e). | 
XVI. But where no ſuch Right Arguments uy. 
has been already fix'd, there varie- 4. wbichPrece. 
ty of Arguments are uſed to prove 4% . 
Superiority of Eminence and Dignity. ; 
The Antiquity of Kingdoms, Families and Govem- 
ments, the Extent, Riches, and Power of Dominion, 
the Quality of that Power which the Prince hold; 
over his Subjects, and the Magnificence of his Tul 
are the Common and General Topicks. That 4y- 


tiquity adds a fort of Reverence and Veneratien to 


States and Families, is an Opinion commonly re; 
ceivd. And they that endeavour to ſupport 
thetaſelves upon the Strength of it, uſually urge, 
they enjoy d their Dignity in full Luſtre long ago, 
when other Kingdoms. were ſubject to the bale 
Slavery ; or, it may be, when the Family which 
now wears the Crown, and triumphs fo Inſolent- 
ly in its new Honour, lay undiſtinguiſh'd among 
the Common Herd of the People. That 'tis un- 
pardonable Arrogance to diſpute Precedence with 
Princes whoſe Predeceſſors might, if they hal 


pleaſed; have made the Anceſtors of Others their 


Slaves. That it is a ſort of. a Natural and Uni- 
verſal Law, that Things of Later ſhould be Inferior 
to i of . Earlier Original. And from hence 
they uſually paſs to a pompous Repreſentation of 
the ſeveral great Actions in War and Peace, which 
have been Atchiev'd in that Kingdom, by the Prin- 
ces of the Blood Royal. Few hof which ſort thoſe 
Upſtart Nations and Families can preſume to chal- 
lenge. Moreover, Power adds Terror to Reverence, 
and makes it not only Impudence (2), but Raſh: 
neſs and Folly to contend for Honour with thoſe 
in whoſe Power it is to do us Good or Harm as 
they pleaſe. And without diſpute, tis a certain 
Way to demand and to obtain Honour, to tell che 
World with Sword in Hand, that if they will not 


(1) In which, however we ought not to 50 too far. © I love, ſays Montaigne, to obſerve the Rules of Civilit 
ie oy em. There are ſome tireſom Formalities in em, which provided wc 


« not fo ſervilely as to make my Life unca 
« omit, through diſcretion, and not want of Ju 


Sf — 
y 


but 


ment, we are not the leſs Gentcel, I have often known Men uncivil, 


« by too much Civility, and troubleſom by too much Kindneſs. This induftrious and genteel way of puſhing ones 
« ſclf forward in the World, is in ſhort, a very uſeful Science, It is, as it were, the Beauty, and Grace, which makes us 
* acceptable, upon our firſt Admittance into Society and Converſation; and by conſequence, opens to us 2 Door of 
« Inſtruction, by the Example of others, and gives us an Opportunity of producing our own, if there is any thing 


« that is inſtru 


ive and communicable, Aontaigne's Eſſays, Book I. Chap 13. 


(a) Mart, Ep. 10. v. 8. Per medium pugnas & prior ire lutum, Senec, de Ira. l. 3 c. 37. Becauſe yon were placed in 


a little leſs honourable Seat, you preſently break into a Paſſion, and are angry with the Maſter of t 


e Feaſt ; him that 


invited you, and him that was put above you, How ridiculous is it? What difference is there, what part of the Table 


ou fit at? Can a Seat makes a Man more or leſs Honourable ? 


(e) Salluſt. Jugurth. Bello. 


(6) Declam. 252. 


d) Vid. Fac. Godofred. de Præcedentia, par. 1.c. 1. Add the Diſpute, between the 


French and Spaniſh Ambaſſadors in Andr. Maurocenus Hiſt. Venet. I. 8. p. 301, & & Memoirs touchant les ' Ambaſſadeur), 


by Mr Wicquefort. 


| (2) The greateſt part of this Chapter is Word for Word, taken out of our Author's Dillertation 
de Exiſtimatione, which is amongſt his Academical Diſſertations. | 
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THA ſball give it. Further, tis look'd upon to 
de an higher Degree of Eminence to be free from all 
other Reſtraints of Subject ion, but thoſe which are 
due co GOD, the Supreme Governour of the World, 
than to be confin'd by Human Laws, and to live 
undet Ties of Cempact. And laſtly, ſince the Title is 
commonly uſed to expreſs the Thing, the Magnificence 
and Greatneſs Of it; that may be ſuppoſed allo to 
imply an Argument againſt Inferioriry of Dignity (a). 
5 VXVII. Theſe with Arguments of 
That of Anti- a like Nature may perhaps be ſpe- 
J, ciouſly urged; But after all, it muſt 
wt be confeſs d, they can produce no 
more than an imperfe# Right, unleſs confirm'd by 


Compact expreſs or Tacit, according to receiv'd 


Cuſtom. And ic will be no Difficulty to deſtroy 


the Force of theſe and all ſuch Arguments, by 


anſwering,, That Antiquity alone can have no rea! 
Honour in it, fince it only implies Trac of Conti- 
mance, Which may be urged far the moſt inconſi- 
derable things as well as the moſt. valuable. That 
all Kingdoms are by their own Nature Free and In- 
dependent. And that it is not material to enquire 
how long they have been ſo. That it may indeed 
be allow'd, that when a Kingdom hath /ong con- 
tinued in a flouriſhing Condition, the Strength 
of its Conſtitution and the Wiſdom of its Government 
ought not to be queition'd ; and chat it need not 
be denied, that the Favour of Heaven and the 
Bravery of Subjects, was ſufficient to defend them 
againſt Foreign Arms. But then, that Common 
wealths of later Growth may poſſibly be /ertled as 
wiſely, and govern'd as happily, as thoſe that have 
ſtood much longer ; nay, perhaps be eſtabliſh'd: 
wich greater Wiſdom, and enjoy greater Hap- 
pineſs, ſince the Wiſe and Good Inftitutions of an- 


cicnt States and Commonwealths generally colt them 


dear, and they of later Date have the Advantage 
of ſeeing and uſing what others diſcovered beſore 
them. That the Favours of Heaven are not in Hu- 
man Diſpeſal, or certain to be long enjoy d. But 
yet that it is not impoſlible to provide ſo far, 


that the State may not fall to ruine of it ſelf, for 


want of Good and Wholeſome Laws. In fine, that 
all things ought to be valued. according to their 
preſent State; what is paſs'd we have no more to 
do with, and what is to come doth not yet concern 
us. That diſtin#t States and Commonwealths never 
unite into Syſtems, or form General Aſſemblies, 
where it may be neceſſary tooblige them of lateſt 
ſtanding to be content to be placed loweſt. All 
are allow'd to enjoy diſtinctly their feparate Free. 
dom. That the Government of any State ſhould 
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continue in one particular Family for a long Courſe 
of Time, may be allow'd to be ſomecimes an Ar- 
gument that the Poſterity ſucceeded and imitated 
the Vertues of their Anceſtors ; but it muſt alſo be 
allow'd, that great Wealth and Riches only are 
luthcient Guards, and not eaſily to be over-pow= 
rd. Much alſo in the long Poſſeſſion of a 
Throne muſt be aſcribed to the Diſpoſition and 
Temper of the People, averſe to Change : And 
much in the Succeſſion of Good Princes to the Bleſ- 
ling of Heaven alone. But till Printes and State? 
of larger Origine, ambitious to be thought great, 
may eaſily anſwer, that they cannot look upon 
any thing as their own, which was not got by 
their own Induſtry or Power (1). That it is a. 
very eaſy thing to take Poſſeſſion of large Eſtates 
or Dominions, purchas'd by the Succeſs of An- 
ceſtors ; but to raiſe a great Fortune, or an Em- 
pire, requires Bravery and Vertue. That orhers 
owe their Greatneſs to the C hance of being well 
born, they to their own Worth and Excellencies, 
That others can produce nothing for themſelves, 
but old forgotten Monuments of their Fathers great. 
Actions; theirs is no borrow'd Luſtre, but the freſh 
Acquiſitions of their own Vertue and Valour. 
Laſtly, That no Degree of Honour is beyond that 
of being a Sovereign Prince, and that this ſets the 
lateſt Families upon the Level with thoſe of the 
molt ancient Date (6). | 
XVIII. As for Power indeed, 
that may often force the weaker 
to pay the Signs of Honour to the 
greater, becauſe it is Madneſs not 5 
to yield to them that have Power to do us harm 
when they pleaſe. As Faworinus in Spartianus (c). 
pleaſantly told his Friends (who were angty 
with him for giving up a Word to the Emperour. 
Hadrian, that was uſed in Good Authors) certainly 
he * to be allow'd more learned than every Man 
that has thirty Legions at his Command (4): But if a 
Prince hath Strength enough to defend his own 
Dominions, he cannot be obliged co yield Prece- 
dence to any others, however ſuperiour in Riches, 
ſince he has no reaſon to be afraid of them, or to 
ask Relief or Protection from them. For where 
Liberty is equal, a Diſproporeion in Wealth can 
make no Difference. And therefore if one 
Princes Territories be ſix hundred Miles in Extent, 
and another's but one hundred, yet the Difference 
in the Kingdoms, makes none between the Sove- 
reigns; for their Power is of the ſame Nature in 
the greater and in che leſs; and the one may an- 
{wer the Ends of Government as well as the orber. 


That of Power, 
of its Quality, 
an of Titles. 


— 


a) Vid.- Andr. Manrocen. Hiſt. Tenet. L 2 2. p- 494. Where be talks of the Emulation that happened between tho Princes 
m 


ef Italy pon Pins Quintus's preſenting Co 
1.5. p. m. 402. | 


(b) Ovid. De Faſt. I. 5 v. 26. aoeD.1 
© e@noque die partu oft edita, magna fuit. 


old; 
(e) Hadrianus i» Spartian. c. 15. 
d) Juvenal. Sat. 5. v. 130, 131. 

—Plurima ſunt, que | 

Non audent bomines pertusâ dicere lang, 


ka w.S + 


is that old in which you are concern d? In the times when it firſt 


_—— 


+] 


us with the Title of Great Duke of Tuſcany, Vid. Paul. Hiſt. Concil. Trigert. 
(i) Nam genus, & proaves, & que non ſecimus ip, 


Ovid. Metam. L. 13: v. 140, 141. 
The Day that gave her Birth firſt made her Great. 


And to this we may apply that of Arnobius, I. 2. Is this a new 1. which we are engaged in? In time it will be 


egan, that alſo was new. 


No Freedom will from him be born, 


Whoſe Cloaths are thread-bare, and whoſe Cloaks are torn, 


Mr. Bowles. 
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66 Of. the Power of the Sovereign, 
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Not to ſay further, that Power alone, as it implies 
Ability to do Harm, doth not include any Excel. 
lence in it, which is naturally proper to command 
ſincere Reſpect: For all 1 hath a mixture of 
Love in it, but Power to do Harm can certainly 
produce nothing but Hatred (a). 
XIX. Further, Abſolute, Unlimi- 
That of che! had ted Power may perhaps force from 
2.4% Tiles” Subjects greater Degrees of Reſpect, 
not without a mixture of Far: But 
with Sovereign Princes it can have no ſuch Effect, 
ſince they mult look upon another Prince's Abſolute 
Rewer, as it relates to them, to be no more than 
Liberty of Nature, which in it ſelf gives no Man 
Pre- emiuence to another, not Subject to him, And 
ſince every Prince is to be valued, not by his own 
Rights only, but by the State and Condition alſo 
of the Common-wealth he Governs ; it will not be 
difficult to imagine that a Limited Monarch may 
from that enjoy Advantages which will make him 
Greater and more Conſiderable, than a Prince entire- 
ly Abſolute, Laſtly, Tizles and Words of all ſorts, 
take their Value as Money doth from Uſe(1). And 
ſince the Higheſt Dignity of Princes is the Sovereign 
Power, it is ſufficient if that be expreſs'd in its na- 
tural ſimple Senſe. or according to common Uſe. For 
the Pomp or Modeſty of Words, neither can add to, 
nor leſſen the Thing (b). So the Turkiſh Monarch 
is uſually called Emperour, the Perſian no more than 
King; yet this Diſtinction in it ſelf gives no Pre- 


ference one to the other. For an affected Multi- 


plicity of Titles added to the proper Style, ſeems to 
have a ſort of Barbariſm in it; and may perhaps 
ſtrike ſome Awe upon Inferiour and Ignorant 
Subjects, but can make no impreſſion upon Fo- 
reign States and Princes. For how was the Ro- 
man Emperour, for example, concern'd, Whether 
Sapores King of Perſia call'd himſelf, Brother of the 
Sun and Moon, as Ammian Marcellinus relates) or 
of Saturn and Venus (c); 1 
XX. From all which it is ſuffi- 
One Sovereign ciently clear, that there is no per- 
Prince e feet Obligation, which pre- ſuppoſes 
| banter „ Proper Kight in another, by which 
Hs. a Prince really. poſſeſſed of Sovereign 
Power, is bound to yield Precedence 
to any other King or Prince as more Honourable, 
however Superiour in the Particulars before menti- 


on'd; neither is one Free State or Common-wealth, 


obliged to yield more, tho' perhaps another is 
more Ancient or more Powerful. Nor indeed 
is a State Govern'd by the Popalace, inferiour 
in Dignity to a Stare Govern'd by a Prince, 
tho' in a Democracy, there is no particular Perſon to 
be compar'd with a King. And hence an Ambaſ- 
ſadour from a free Common-wealth, is not neceſſa- 


Book VIII. 


rily obliged to give Precedence to an Ambaſſadow 
from a Crown'd Head. But becauſe Vicariau 
and Deriv d Honour cannot be ſuppoſed to appear 
with the ſame Advantage as Original; and a Mz. 
niſter cannot be inveſted with the ſame Dignity as 
a Prince; and ſince free Common-wealths can never 
meet in the ſame Place with Sovereign Princes, but 
by their Ambaſſadours and Deputies ; tis evident, 
that the Ambaſſadours of free States ought to yield 
Precedence to all Crown'd Heads, and Sovereign Prin, 
CES. 
XXI. And this Equality between 

the Perſons inveſted with Sovereign How ſuchPrin. 
Power, need not be any Objection © Mehtmen, 
againſt Interviews, or Conferences to Diſpute ' f 

be made either in their own Perſons, ces. 5 
or by their Miniſters, or againſt 

their Uniting into an Eftabliſh'd Council, For if 1 
Prince make a Viſit to another in a Foreign County, 
the Laws of Civility give the Stranger the Precedenc, 
except he comes in the Quality of a tempnap 
Subject. For tho' every Prince be Supreme in his 
own Dominions, yet Princes in the ſame manner a 
Ambaſſadors, by a ſort of Fiction, ſeem ſtill to con. 
tinue as Perſons free, and within any Prince's Te- 
ritories, to whom and by whoſe Conſent they 
make a Viſit, without laying aſide or diſguiſing 
their Quality. For tis certainly Unadviſable and 
Dangerous, for a Prince to venture Incognito into a 
Foreign Country, without having firſt procured 
Leave. Tis certain Gramondus (d) confidently 
pronounces, that it is no violation of any publick 
Law, to ſeize and detain diſguiſed Princes. hut l 
confeſs I do not ſee for what reaſon; unleſs ithe, 
that to come in Diſguiſe without giving Notice, 
may ſeem to imply ſome Suſpicions of, and Dif- 
pect to the Prince of the Country. If tuo or mire 
Princes are to meet in a third Place, it would not 
be difficult to diſpoſe things ſo, that no Prefirmce 
be given to either of them. For the Roms they 
are to meet in, might be ſo contriv'd, as to leave 
it abſolutely uncertain, which is the fr and molt 
honourable Place in it. And upon this View, 
round Tables have been ſometimes uſed upon ſuch 
occaſions (e). The Princes may alſo declare be- 
fore- hand, that the Congreſi ſhall be made without 
regard to Precedence, and that they intend to ſit 
Promiſcuouſly, or as they pleaſe or happen to place 
themſelves. So Philoftratus relates of the Brach- 
mans of India (f), That they appointed no parti- 
cular Place for their Prince, (as the Greeks and 
Romans would think it neceſſary to do) but every 
one fits where he pleafes. But this will ſtill be 
much eaſier to be done, if Princes will pleaſe to 
meet Incognito, and without their uſual Pomp and 
Retinue. Nor could they by any other Me- 


K 
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(2) Add. Facob. Godofred d. tit. de precedent, 1 I. 8 | 


(1) See Grot. B I. c. z [. 10. And Algernoon Si 
(b) Add. Geor, Bates El 


r 
(e) Auſonius in ludo ſeptem Sapientum, v. 78, 79, 80. 


Recte olim ineptum Delphicus luſit Deus, 
Ouærentem, quiſnam primus Sapientum foret 5 
Urin orbe tereti nomina eorum inſcriberet, 

Ne primus eſſet, ne velimus quiſpiam. 


ney 's diſcourſe upon Government. Chap. ful. Set. 32. 
ench. motuum nuperorum in Anglia, part 2. p. m. 246, Sec. & Author. Cardinaliſmi, part 1. J. 
(c) Ammian Marcellin. I. 17. c. 5. Add. Ibid. I. 23. c. 6, (4) Hiſt, Gall. I. 13. 


* 


One to Apollo once this Queſtion brought, * 
Which he the firſt of all the Sages thought? 
Write in a Ring their Names, the God reply'd, 
Andequil Dignity to each divide. | : 


(f) De Vita Apollon. Tyan L. 3 c. 8. p. 134. C D. Lucian. Epiſt. Sat ad divit p. 628. tis eaſieſt and moſt agreeable in 


Entertainments, that all ſhould be Equal, Add. Athenæus Drpnoſoph. I. 1. c. 4; 


4 


thod 


. U. 


e in 
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thod more fully declare, that they would not raiſe 
Difficulties or Diſputes about the points of Dignity. 
Or if this Method be not thought the beſt, it may 
be determin d by Lot; and that two ways, either 
wich Condition that every Prince ſhall for the future 
remain contented with what place Chance deter- 
mines for him; or elſe that every Prince in turn, 
ſhall ſucceed in a certain Order ſettled by Lot. But 
Diſputes may be much more ealily ended, if the 
Congreſs be form'd only by — — eſpeci- 
ally fince there is one Way more of preventing 
Difficulties among them, namely, if the ſeveral 
Princes their Maſters ſend them with Characters of 
different Value. For ſince different Degrees of Dig- 
ny ariſe purely by Arbitrary Impoſition, they may 
ealily be varied ſeveral Ways (a). But here it is to 
be obſerv'd, that the Value of ſuch Characters muſt 
be determined by the Common Conſent of Sovereign 
Princes (BH). For it one ſingle Prince ſhould. by his 
own Authority alone, create a New Character, to 
beſtow upon his Miniſters, whenever the Ambaſſa- 
dowr makes his Demand for any ſuch particular Ho- 
nur from others, they may juſtly except againſt 
his Maſter's Power to oblige them to pay it. But 
aſter all, it muſt be confeſs d, that ſuch an Even- 
neſs of Temper as Ageſilaus expreſsd, when he 
was placed in an obſcure place in the Theatre, is of- 
ten much the happieſt, in preventing. Diſputes : 
For as he ſaid, It ſhould not be thought that the place 
adds Honour to the Man, but the Man to the Place (c). 


It was a good Method which Abbas, King of Perſia, 


took to prevent differences at a publick Entertain 
ment; them that were inclin d to the Perſian Perſwa- 


fon he placed on his Right Hand ; thoſe of the Tur- 


kiſh he ſeated on his Left, becauſe the Perſians 
thought the Right Hand the moſt Honourable, and 
the Turks the Left (4). And it was an Artful Stra- 
tagem enough, which Alpbonſus XI. uſed to ſilence 
an old Diſpute for Precedence, between the two Towns 
of Burgos and Toledo; when he came to ask their O- 
pinions in Council, before any mention of their Di- 
pute began; they of Toledo I know, ſaith be, are ready 
to comply with my Commands ; let them of Burgos 

ſpeak ; which immediately ſilenced Both; Both e- 
qually thinking themſelves preferred to each other; 

thoſs of Toledo, becauſe the King ſpoke in their 

Name Firſt; and they of Burgos, becauſe the 

were Commanded to ſpeak for themſelves Firſt (e). 

XXII. But if a laſting Society is 

Of Order be- tg be erected between a Number of 

tween Equal. Fouls ; and every Particular Mem- 


but unwilling to admit the Determination of the 
Lor, or that a conſtant Szcceſſtun in Turn ſhould 
preſcribe their Places; there is another Method left 
reſembling the Chance of Lot, and which can 
be no way prejudicial to the Digzity.of any Mem- 
ber; and that is, that every Member ſhould take 
Place in the Common Aſſembly, in the ſame Courſe 
and Order in which he was Admitted into It. And 
this Method is to be Particularly obſetv'd with re- 
gard to all Members that are admitted into the 
Society, after it is Eſtabliſf d. For they that at 
firſt Conſtitute the Society had better perhaps take 
Place by Lot, or by common Content arid Agree- 


ment. And becauſe it is generally received in Col- 


leges, and other Societies, that every Member is to 
be Placed according to the Order of Admiſſion, Gro- 
tins gives it for an Univer/al Rule, that the Natural 


Order between. Fellows of ſuch Socicties is to be placed 


according as they were received into them (F). But it 
muſt be oblerv'd, that in ſuch Sorieties Priority or 
Poſteriority of Place doth not in the leaſt imply 
greater or leſs Degrees of Dignity, but is only the 
Order of Equals in Honour. And therefore there is 
no difference between the Firſt and Laſt in that 
Reſpect. For it is a different Caſe, when the Pre- 


ference is given for Superiour Eminence of Worth in 


the Perſon yours as Auſonius tells the Emperour 
Gratian, Tis no Diſhoncur to be Second, but of 
two Honourable Perſons he that hath the Prece- 
© dence is the moſt Honourable (g). But it is alſo 
obſerv d by Grotius in the Place before mention'd, 
that in Aſſemblies of Chriſtian Kings and People, met 
to repreſent the Body of the Univerſal Church, it 
was the Cuſtom, that they that embraced Chr;/t- 
ianity ſhould in all Religious Aſſemblies have the 
Precedence to others. And upon this bottom Some 
have taken the Liberty to challenge Precedence, 
and claim Superiority of Dignity as their Right, in all 
other Aſſemblies of what Nature ſoever. But what- 
ever Good Reaſons there might be to introduce 
Obſervations of ſuch an Order in choſe ſacred 
Conventions; yet that the ſame ſhould be obſer. 


ved in all other Aſemblies, and that the Antiquity 


of the Chriſtian Profeſſion alone ſhould produce ſuch 
Pre-eminence of Dignity, is what I can ſee no Rea- 
ſon for. Eſpecially ſince it is one of the Com- 


7 mands of the Religion, In Honour to prefer one another 


(5). Beſides, in Councils the Clergy generally were 
the Parties Principally concern'd ; the Lay Perſons 
appear'd only as Aſſiſtants (i), and were to ſub- 
mit to the Decrees made by them. But however 


ber be deſirous that the Equality ſhould continue, this be, it cannot be Reaſon, that becauſe a Per- 


6— 
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(a) See Mr. Wicquefort, des Memoirs touchant les Ambaſſadeurs. Add. Jac. Godofred. de precedentia, part 3. P. Pau). 
Hiſt, Con. Trid. The Diſpute between the French and Spaniſh Ambaſſadours at Trent and Rome, about Precedcuce, 1 8. 

(b) See Mr. Wicquefort's Mem. touchant Ies Ambaſ. (c) Plut. Apoph Lacan p. 208. D. Damonides in 2 like Caſe 
laid, 'tis very well you have found out a way to make even this place honourable. bid. Apoph Add. Plut. S mpoſiae 1. 1. 
ce. 2,3 (4) Pet. de Valle, Itin. part. 2. Ep. 5 (e) Hieron, Oforius de Rebus geſtis Eman. I. i. Add Gramond. 
Hiſt, Gall. 1 3. init. (F) Grot. J. 2. c. 5 / 21; Add. Bœcler. in locum, add. L. 59 f. 3.1 1.D. ae Albo ſeribendo. L 12. 
t. 3 J. 1. C. de Conſul. &c. tit. 44 d. J. C. de Tiron. J. 3 Cf. 5 d. I. de Prepoſ. ſacri Cubiculi, I. 1. C. t 44 1. de Pref Pre:or. 
2. C. L. 10, f. 5. 2. J. 10. de Profeſſ. Jac. Godofred. part 2. c. 3 / 17, 18. de precedentia. (e) Auſon, Panegyr. ad 
Grot, c; 24. tn Fe (b) Rom, XII. 10, Phil. II. z. (i) * So that, ſays our Author, in his diſſertation (de £xiſti= 
matione. Se ct. 23.) Kings and Princes were only look'd upon in Councils, as it were Subjects of Ecclefiaſticks--"Tis 2 $ 
through the Remains of this pernicions Cuſtom, that in certain places, the Clergy in their publick Prayers for the 
* whole State of Mankind, never fail to mention themſclves firſt ; and in ſpeaking of the three Eſtates, or Orders of the 
Kingdom, always name the Clergy firſt, then the Nobility; and laſtly. the Commonalty. However Perſons of good Senſe 
do not think it very decent nor reaſonable, that a Miviſter, for example, in the Prayers he makes on New-Years-Day, 
does not pray to God for the Proſperity of the Prince, till after he has wiſh'd a Thouſand Bleſſings to himſelf, and the 
* reſt of his Brethren, as if the Welfare Lk of the Church and State, depended more on the Felicity of the Clergy than 
* that of the Prince So much the more, as this Prince is not one of thoſe Enemies, or Perſecutors of the Chaich, ro 
' whom neyerthcleſs the Apoſtle St Paul commands us, to render honour, as well as to others, as a ſort of Tribute. (Roꝶians 
XIII. 7) by Virtue of an indiſpenſable Obligations ; but a Foſter Father, and a Protector of the Church, Oc. 
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Of the Power of the Sovereign, 


| Book VII 


ſon in a certain Aſſembly, for a certain Reſpect, which 
hath no Influence upon his Honour in general, 
yields the Precedence to another ; he is therefore 
obliged to yield jt every where, and when there 
is no regard had to thoſe Reſpe#s. And thus there 
are few States or Gommon-wealths,' in which there 
are not particular Perſons that are Members of 
ſeveral different Societies, and who therefore may 
in one be obliged to give Place to à certain Perſon ; 
when out of that, or in another, they are known 
to be his Superiours, lad. ot 2! OS ANTE 
XXIII. But however it is 
The N of 3 evident, that there is es _ 

inting the O. in Sovereign Power, Which will 
Gat of 1 1 always 8 the Perſon inveſted 
vereign. with it, abſclute right to the Pre- 
W ference to all Perſons Subject to 
it. For without Diſpute, Authority is Superiour to 
Obedience; and it muſt be allowed to be greater, 
to controul and command the Wills of others, 
than to ſubmit and comply one's ſelf. Nor can 
a Man have Power to deny Reverence and Regard 
to that Perſon to whom he owes his Protection, 
and who has Power by Puniſhments to compel 
me to obey him. So that Government doth of it 
ſelf naturally introduce Inequality among Men. 
Tho' it is not unnatural to think, that beſides that 
Veneration which is due to the Place and Office ob 
the Sovereign, good Subjects often ſuppoſe. them. 


ſelves obliged to pay other particular Marks of 


Efteem, to the particular Vertues and Excellencies 
eminent in their Prince (a). But it is alſo further 
manifeſt, that the greater and more abſolute the 
Prince Power is, the greater will the Honour be, 
his Subjects pay him. Nay, long Poſſeſſion of 
Sovereign Power, tho' in it ſelf it can give him no 
real Strength, doth yet wonderfully raiſe the 
Dignity of the Prince. But notwithſtanding, Sub- 
jetts may ſometimes excel their: Princes in thoſe 
Eundations of Efteem which produce only an in- 
perfect Right. And therefore it was a molt extra- 
vagant Vanity in Hadrian the Emperour, to.make 
himſelf. profeſs'd: Rival to all the beſt Maſters in the 
Arts they were famous for. Ant ir was ridiculous 


in Alexander the Great, when reading that Mace 
in Homer, where the Greeks wiſh'd the Lot might 


happen to Ajax, or Diomedes, or Agamemnon, he 


broke into a Paſſion and ſaid, He would have kill'd. 


the Perſon that ſhould have named him laſt. For it is 
no diſcredit to a General, to have Souldiers under 


— 


him of more Proweſs and Bravery than himſel 
(tho? tis true, as Domitian faid, The Honour of being 


4 good. Commander, is as great as that of being 4 
Prince (6). But among 387 of the 1 4 
wonwealth, it is left entirely to the Sovereign to pre. 
ſcribe the Meaſures and Limitations of intenfv- 
Eſteem ; and to grant to ſome Perſons pee Riph 
of Precedence to others. And whatever Station he 
thinks fit to aſſign to any Man, that he may law. 
fully maintain againſt any of his Fellow Sbj«g, 
and that He ought to be fatisfied with (e). Por 
as the old Centurion in Livy faid (d, Subjects ſhoull 
think every Poſt honourable in Service. And tho per. 
haps ſometimes undeſerving Perſons may be pre. 
ſer'd to Men of Worth and Merit; yet if a Man 
ſhould upon that account be uneaſie and diſſatiſ. 
fied with his own State, or give them diſturbance 
in theirs, he will deſerve to be pur:ifh'd for Con- 
tempt of the Sovereign Authority, For as Termin 
ſaid in Tacitus (e), It is not the Subjects Bug. 
© neſs to enquire who their vince prefers or for 
© what Reaſons, Heaven hath placed the ſupream 
© diſpoſal of things in his Hands, and it is their 
© honour to obey (F). But it might ſeem a good 
way to ſilence the Complaints of ambitious Sub- 
jets, if Princes, when they prefer Perſons to 
Places of Honour, would always have regard to 
thoſe Foundations of Eſteem which were--before 
mentioned; and more eſpecially to the particular 
Services they have done to the Publick ; which to 
reward with eminent Degrees of Eſteem, rather 
than with Money or Reward of like Nature, is 

enerally the Politick Art of Princes (g). hut 
o much the rather, becauſe, except the D 
and Pre-eminence of great Men among Subject 
be meaſured by the Benefits and Aſiſtance they gire, 
or at leaſt are capable to give among- their i- 
riours, it will be but Inſignificant, and without 
Reality. But becauſe, if Princes were obliged 
always to place their Subjects according to their 
intrinſich Worth and Merit, the trouble would be 
infinite to make Reviews of them ſo. often as it 
would be neceſſary; and beſides, that no ſuch 
Review could be made without diſpleaſing the 
greateſt part of them, ſince tis certain, that the 
Generality of Men never conſider how many 
they have left below them, but how many they 
{till ſee above them; it might ſeem perhaps to be 
the moſt proper and eaſitſt Method to beſtow 
Honours upon the Subjects, at leaſt upon them of 


— — 


(a) Neſtor in Homer Iliad. J. 1 v 277, Cc. 
MiTe od Lune M ier Ge. 
Aueh im de doing I. nut 
unn ga, 374 Z dt x3 © dN 
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Ceaſe Noble Youth, to Peace your Mind compel, 
Nor let your Rage againſt the King rebel; 
No Prince like him in Fod. like Honour reign'd, 
That c'er from Heaven his envied Throne obtain'd, 


Tho” Achilles rather ſubmitted to the Condutt, than the Power or Command of Agamemnon. 


(b) Tacitus Apricola, c. 39 
(e) Ann. VI. 83 3 


(e) Vid. L It 14 1-3. De Offic. Pretoris, 
(f) To this we may apply that of Lucian, Fudie. Vocal. Tis fit and proper that ev 
ter ſhould continue in that order in which it was at firſt placed; and to go out of that, is to break all that is 


d) I. 42. c. 34 | 
(4) 1. 42, c 34 OA 
jolt nd 


equitable. And he that firſt male theſe Laws for you, ſettled this Order, by which every Letter was for ever to con- 
tinue in its own Place and Dignity. Plin. l. 9 Epiſt. 5. If the Diſtinctions between Degtres and Dignities were mix d, 


diforder'd, and confounded with one another, nothing would be more unequal, than Equality it ſelf. 
() Vid Xenoph. Cyropzd. J. 8. p. 130 Ed. H. Steph. where he ſpeaks of the order in which Cyrus 
© "Twas a fine Invention, ſays Montaigne, and receiv'd by moſt Governments in the World, to 


an Entertainment. 


placed his Friends 


© eſtabliſh certain vain and worthleſs Marks, to reward Virtue with; ſuch as. Crowns of Laurel, Oak, and Myrtle; the 


Form of certain Robes; the Privilege of ing 
* ſome particular Seat in Publick Aſſemblies ; the 


in a Coach through the City, or going by Night with Torches; 
rerogative of Sirnames, and Honours; certain DiftinAions in Coats 0 
Arms; and the like : the uſe of which has been differently receiv'd, according to the Opinion of the People, an 

* ſtill remains, As for our Part, we have, as likewiſe ſeveral of our Neighbours, the Orders of Knight- hood, * 


hic 
the 


Chap. VI. 


in determining the Value of Subjetts. 
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the be# Rank, according to the Offices they bear 


in the Commonwealth (a). And then again, it 
will be eaſy to prevent Complaints, if none but 
Men of Merir. and Perſons well 89 are put 
into thoſe Offices (b) ; and if the Offices them- 
ſelves ate dilpoſed in a natural and proper Order. 
And in general, the moſt juſt and perfect Order of 
Offices ſeems to be when the Honours annex d to 
Offices are greater ot leſs proportionabl accord- 
ing co the Nature, Weight, and Publick Impor- 
tance of the Affairs and Buſineſs which belong to 
the Management of them; and according as it 
requires the greateſt Parts and Accompliſhments to 
diſcharge them (c). In Homer Dignity f Office is 
prefer'd to that of Blood, even of natural Bravery 
and Courage. For thus Neftor tells Achilles : 


El % rag\tef; den, de N N dale wire, 
N 324 eiglegfs N, £73 TA3Gatoty AA (47. n 


We own yau Brave, your Race divine adore; | 
Hm greater think, becauſe his Power is more. 


in the Commonwealths have Iarger ſhares of Honour 
annexed to them, than of Authority and Power; 
and ſometimes the quite contrary ; perhaps, for 
fear, leaſt Honour attended wich much Wealth, 
and Power, might tempt the Magiſtrate to take 
Arms 0 the Common-wealth 5 But in every 
Rank of Offices, Men fhould be thought more or 
leſs Honourable, according to the Dignity, of the 
Employment they have in it. Now tho! it is un- 
avoidable; that one Offce' will be look d upon as 
more bonourable than another; yet this will be no 
Reaſon that all and every particular Perfon, en- 
truſted in the more honourable Office, ſhould there- 
fore challenge Precedence from all, and every Per- 
jon in the-leſs Hononrable; but only that the bigh- 
eſt Perſon in the inferiowr Office, ought to give 
Place to the frſ# in the Superiour, but may ſtill 
have Preference to all that are Subordinate to the 


Bur it ſomerimes alfo ve fag that ſome e 


4 a : „» an 44 
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forÞ. It is but rarely ſeen, that the Perſon gives 


Luſtre and Honour to the Office. So it happen'd 
once at Thebes, to the Office of Tax- gat herer, after 
Epaminondas had born it (F). But as to the intrin- 


fick: value of all Marks of Honour and Dignity, that 


depends upon the Vertues and Dnalifications of the Per- 


ſons that wear them (g). And this was what Av- 


tiſthenes meant, when he deſired the Athenians: to 
make a Decree, that Aſſes ſhould be Horſes. - © For 
tho, os they told him, Nothing could be more 
* contrary to common Senſe and Reaſon, yet, as 
© bt anſwer d, to prefer Perſons to Places of Truſt, 
© and Command in the Commonwealth, that are no 
© way qualified for them, but only by that pub- 
© lick Ad and Declargfion, which puts them into 
them, is almoſt as abſurd (5). But if the Sub- 
je come to an Agreement among themlelves, 
about their Order of Place, or if Cuftom hath in- 
troduced any particular Order, either Method 
may be ſuppoſed to have the force of Lew, unleſs 
the Government except againſt, or forbid it (i). 

 XXVL But if Cnpariſon is to bee 
made between eminent Men of dif- e vt. did 
ferent Commonwealth, it is clear, em De. | 
el it the Foundation \ of intenſtve how compar'd, | 
Eſteem, even where; ſuch Perſons; .... (+ 5 
arg concern'd, can produce nothing more than 
an Aptitude to receive Honaur from Others, who 
have leſs Pretenſions to thoſe Foundations than them- 
ſelyes. And that whether the Perſon of greater 
Eminence come into a Foreign Commonwealth, as a 
Traveller or Stranger, or meet others in 4 bird 
Place: It muſt be excepted only, if the Prince 
oblige his Subjects to give place to the Stranger; or 
if the Diſpute be determined by ſome #hird Prince 
where they meet, or if it be decided by Agreement 
or Cuſtom. And therefore the Dignity of an Office, 
which a Man bears in his own Commonwealth, 
gives him no Rjgbtr.to prefer himſelf to the Sal jects 
of a Foreign State that may perhaps bear Offices, 
which he in his own Country demands Precedence 
upon. For a Right which is of force againſt Fel- 


# ', tf; : 17 N 
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were eſtabliſh'd purely for this End. Tis. certainly a very 
niſh the Merit of Men of rare and excellent Parts, and to content and ſatis 
= to the Publick, and coſt the Prince nothing. And it has been always known by 


3 — — 


oy _ Y 


em feen, that are not burthen- 
experience, and we our ſelves 


good and dene Cuſtom, to find out a way to Agi 


\ have formerly ſeen ſomething off it, that Men of: ry were more jealous of ſuch Rewards, than of thoſe where there 
was Gain and Profit; and this is very reaſonable and likely. For if to the value which ought to be ſimply of Ho- 


* nour, you 


ut Riches and other Commodities of Profit; that mixture, inſtead of enhancing the wort 


of it, 


* debaſes and leſſens it. The Order of St. Michael, which has been-ſo-long-in-bfteem among us, never et 


Advantage, than that of having no Communication with any other Advantage than Honour. 
that formerly, there was no Employment or Eſtate whatſoever, to which the 
Affection, as they did to this Order; nor any Quality that bore more R 


That was the Reaſon 
Nobility aſpir d with ſo much Ardour an 
eſpect and Grandeur + Vertue am and 


more willingly defiring a Reward purely its own, rather glorious than profitable. For indeed, other Rewards; are 
not given on ſo noble an Account, fince We uſe em upon my occaſion: With Money we recompenſe the Fidelity 


© of a Servant, the Diligence of a Courier, a Daneing-Maſter, a 


umbler, a Flatteret, & and the moſt vile Offices they 


do us; nay, even Flattery, Pimping, Treaſon; and all ſorts of Vice, are pay'd with Money: Tis no wonder then, 
that Vertue receives, and defires leſs willingly this ſort of common Payment, than that which is proper and peculiar 


© to it, and is all generous and noble. 
(a) Add. Ld. Bacon's Eſſays, c. 5 


Montaigne's' Eſſay, Liv. 11. Chap. VII. 


(b) Otherwiſe it will fall out, as Claudias ſaith in Eutropium, 1. 2. v. 322. | 4 


Quis non conſute tali 

Vilis hones ! 
(c) Ovid. Metam. I. 13. v. 366, 368. 
Ratem qui temperat anteit, 
Remigis Officium, | 


'Tis more to rule the Helm 
Than 


— Honour it ſelf grows mean, | 


When ſuch a Conſul rules. 


* 


ly the Oar. (4) Hom. I. 1. Ind. v. 280, 281. 


(e) Vid. Bodin. de repub. J. 3. c. 6. p. m. 501, (F) i Plut. in præcept. gerend. reip. p. 811. 


(g) Falluſt. Jugurth. 


2 (b) Diog. Laertius, I. 6, 
(% Vi 


12. . 8. J. 2. C. ut dignitatum Ordo ſervetur. And it is a remarkable place in Suetonius Veſpaſ, c. 9. That it 


might be known, that the two Orders were not diſtinguiſh'd ſo much by the Liberties they mv uſe one another 


with, as by their Dignity ; upon a Quarrel that happen'd between'a Roman Senator and a Knight, 


e thus pronoun-ed, 


That ill Language ought not to be giyen firſt to a Senator, but that it was lawful enough to return jt, when he began it 


himſelf, 


Lou 
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70 Of the Power of the Sovereign, 
* | NA Wien 
low Subjecti, is not therefore of force againſt all (apud ſuos nobles ) among their own People noble; 
other Perſons ; for the ſame reaſon that the Laws of rhe Meaning of which is, that foreign Notility was 
Foreign Nations oblige none hut their own Szbjeffs not allow d the ſame Value at Rome that it had in its 
(a). Nor is it any material Objection, that per- own Commonwealth, What Cicero ſays in another 
haps the Hreigner in his own Country may have a Place feems more inſolent (e). If (lays he ) we 
greater Title than the Perſon he diſputes againſt, make a Compariſon between the Men, the meaneſt Citi. 
For every State and Commonwealth may ſet what zen of Rome 3s cqual ro the greateſt Man in Gallia, 
Value they pleaſe (within themſelves) upon Titles The Honours that were given them that won the 
and other . Marks of Honour, whether given by Prize at the Olympick Games in ancient Greece, are 
themſelves or others. Beldes; the Value of Offices, well known. But it would have been ridiculous 
by the Greatneſs of which the Meaſures of Honour for them to have expected the ſame in other 
are generally taken, is different in different Na- Places, where Strength and Activity of Body 
tions, And even the moſt beneficial and uſe ful were not in fo much Effeem. | 
Arts are not every where equally eſteem'd; as it XXV. Laſthy, Since almoſt in | 
is well known, that in ſome Countries the Arts every Nation fome Degree of 150 fa — Birth 
Peace are moſt walued, in others thoſe of War. Dignity is ſuppos'd to adhere to ie, 
eſides, it is particularly obſervable, that the Birth; it will not be improper in this place to en- 
Words by which the different Degrees of Howowr quire particularly what is implied in Nobilit of 
are expreſs'd, do not only denote different Dig: Blood, and what value ought to be ſet upon it — 
vities in diſtinct Commonwealths, but have alſo conſider d in it ſelf (d). 
ſometimes greater value ſet upon them and ſome- And here it will undoubtedly be allow'd, Tha 
times leſs,” even in the ſame Commonwealths, Nobiliry of Birth doth not of it ſelf beſtow bettet 
according to the Alterations of time, which raiſes Conſtitution of Body, (though perhaps Goodneſ; 
or l:ſſens, we know, the price of every thing elfe. and Elegance of Diet may ſometimes ſeem to con- 
For the external Signs of Eſteem have their deter- tribute to it ;) neither does it produce more ex- 
minate value ſet by the Impoſition of every parti- cellent 'Diſpeſitions of Mind, or a brighter Wit, ot 
cular Commonwealth; but the Foundations of in- more vigorous Underſtanding ; but all theſe En. 
tenſive Eſteem, taken as they are in their owt! Na- dowments may as well attend the meaneſt as the 
ture, and in the Eſtimation of wife Men, can moft noble Extraction. Nature does not take any 
never loſe their Value. And therefore the World other Method in giving Birth to noble, than ſhe 
is every where ſo juſt to Vertue, to all celebrated does to common Men. And conjugal Hin ur is, 
Arts, Functions and Employments, as to pay them or may be kept as ſacred among common People, 25 
Honour and Reſpe&. But by the Poſſeſſion of theſe Perſons of higheſt Quality. Nor would it bean 
only, a Man hath no Right to demand any par- eaſy Task to prove, that noble Families are leſs cor- 
ticular Marks of Honour in e States; except rupted, or expos d to Adulteries, than the pur ot 
he can obtain ſuch a Right _ ſome of thoſe mean (e). So that if even the Vertuss of Parts 
ways before-mentioned. But, becauſe Marks of could be always ſuppos'd to be rransfuſed into the 
Honour are always preſumed to be given as Re- Children, yet it would be extream difficult for 
wards of eminent Vertues ; therefore the civiliz'd many noble Perſons to prove, that their Blood del- 
part of the World Abroad, generally pay almoſt cended to them pure from the firſt Riſe of their 
the ſame Degrees of Reſpect to the Honours of foreign Family, without ſpuricus or foreign Mixtures (f). 
Nations, that are allowed them at Home (1). But And it is ſo far from being always true, that 
ſtill they would be thought to do ſo, more out of W's 
Civility and Complaiſance, than from any per- Fortes creantur fortibus & bonis (2), 
fe& Obligation. But there alſo are ſome States that | 
allow but little value to foreign Honours. Cicero The brave do from the brave and good deſcend. 
ſpeaking (b) of ſome particular Foreigners, who 
were of noble Families, does not call them abſolutely And that on the contrary, we ſee nothing more 
noble, but ſays they were (Domi) at home, or common than Inſtances of the Degeneracy of the 
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(a) Add Memoires de Wicquefort touchant les Ambaſſadeurs, p. 519. 

(1) V. Ciceron, Orat in Very. I. 3. c. 23. p. 44. Ed. Grev. (b) Pro M. Fonteto, c. 8. in fin. (c) Pro L. Flacco, c. 13: 
in fin. (4) And this'Value, I believe, is ſcatce any where higher, than among the Indians, according to the Ac- 
count we have of it in Oſerius, De rebus geſtis Emanuel. I. 2. Who tells us, that if ny of the Inferiour People chance to 
touch a Nobleman, they think it a Stain upon their Nobility, and a Diſgrace to their Family, and revenge it as an [1j*") 
of the higheſt Nature, by the Death of thoſe unfortunate Perſons, that happen'd upon them. And therefore, he 1 
all below the Rank of Nobility, when they take a Journey any whither, are Forced to call out and make a Noiſe ; and by 
that, the Nobles, having Notice of their coming, command them to break the way, and ſo the meaner People eſcape 
Death, aud thoſe of Quality the Danger of a perpetual Blemiſh to themſelves and Family. And as the greateſt Crimes 
do not deprive the one of their Nobility, ſo neither can the greateſt Vertnes excuſe Obſcurity of Birth in 8 others, but 
every Man muſt of Neceſſity ſubmit to the Condition and State his Father left him in. And theſe Nobles, we are further 
told, were allow'd the Privilege to lie with other Men's Wives when and where the pleas'd ; and if any of them hap 
pen'd to be with another Man's Wife (a Sign of which was a Target hung up at the Door) the poor Husband dared n 

o into his own Houſe. | 7 AI 03-23% 

(e) Phil. Baldæus deſcript. Ore Malabar & Coromandel. c. 26. & de Idolat. Inder. Part II. c. 16. Mandeſlo Einer L. 2. 
c. 10. Add. Abrah. Rogerius de Braminibus, c. l, 2. Diodor. Sicul us, I. 1. c. 74. 

In Euripides Hippolyt. Coron. v. 409, 410. tis ſaid of Adulteries, 


This Evil firſt from noble Families, * 
With wide Infection tainted the whole Sex. 


(f) Vid. Dio. Chry ſoſtom. Or at. 15. init. p. N. 236. Crotium. I. So © 7. 6 $. (2) Horat. L 4. Od. 4. V. 29 5 A 
2 Children 
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. of the greateſt Men. Our Parents (as 
© Marius (a) faith in Salluſt) may leave us all 
that it is poſſible for them to leave, their Eſtates 
and Pictures, and an happy Memory of them- 
« ſelves ; but their Vertue they never did nor can 
leave; for that alone is what can neither be 
„given nor received. But further, tis poſſible 
that common Perſons may be as well educated as 
the noble; and tis not unuſual to ſee the Advan- 
tages the great and rich have of cultivating and 
improving their Minds, ſcandalouſly F e in 
Sloth and Luxury, to ſupply and ſupport t 2 moſt 
extravagant Vices. It may well be preſum d, as 
Plato ſays (b), That Nubility of Birth, if attended 
with good Education, may produce eminent Vertues. But 
ir is alſo evident in Fat, what Degeneracy noble 
lumilies ſometimes fink into, and how much the 
Glory of Anceſtors is obſcured by the Blemiſhes of 
Poſterity (e). And 'tis certain, that many that 
have been obſcurely born, have rais'd themſelves to 
the higheſt Honours, purely upon the ſtock of their 
own Vertues. Iſocrates (d) took it for a Topick 
to commend Nobility, that it did not, like other 
Gifts of Fortune, ſoon decay, or remove into other 
hands, but continued always with the Perſon it 
once belonged to; and therefore was the beſt In- 
heritance Men could leave to their Children. But 
certainly, except a Man can ſupport his Nobility 
by his own Merits, or except he enjoys by it ſome 
particular Privileges in the Commonwealth, it can 
be but a very worthleſs inconſiderable thing, And 
therefore, there is no Neceſſity in the nature of 
the thing, that the Son ſhould ſucceed either to 
the Places, or - of Eſteem his Father enjoy d 
only by his Birch. Eſpecially, ſince in the ft 
Reſort, Mankindare deriv'd from the ſame Original. 
For as Marius in Salluſt ſays (e), Every Man 
© partakes of the ſame common Nature, and the 
: Brave only have the beſt Title to Nobility. 
And therefore a Man's own Vertues, not thoſe of 
his Anceſtors, ought to recommend him; accord- 
ing to the Character Tibullus gives of Meſſala (F). 


Nam Quanquam antique Gentis ſuperant tibi laudes, 
Non tua Majorum contenta eſt gloria fama, 

Nec queris quid quaque Index ſub imagine dicat, 
Sed generis priſcos contendis vincere bonores, 

Quam tibi Majores, majus decus ipſe futuris. 


For You, tho' grac'd by long deſcending Fame, 
Deſpiſe the dull hereditary Name. 

Nor from the Dead will borrow fleeping Praiſe, 
Or rob their Monuments your own to raiſe, 


— 


21 
Greater than all the Heroes of your Line, is 
To your own ſingle Merits, you confine 


Your Praiſe ; and to Poſterity will leave 
A greater Name than all your Race could give. 


XXVI. But however, it hath ob- 
tain'd in many States and Common- 
wealths, that Perſons of Merit, who 
have beenplaced by theGovernment in 
Stations to which particular Priviteges, and peculiar 
Degrees of Efteem are allowed, might have the Advan- 
tage of deriving the ſame down to their Children 
by Birth, and in the nature of an Inheritance ( g). For 
tis certain, that Nature has made no real Diſtin- 
ction between the Birth of the Noble and the Ple- 
beian. The Difference between them is grounded 
entirely on the Impoſition and Indz'gence of the 
Commonwealth, which allows, that ſuch a par- 
ticular State, to which certain Rights and Degrees 
of Efteem are annexed, ſhall deſcend to the Poſte- 
rity of the Perſon it was firſt conferd upon (4), 
barely by Birth, without any new Grant. And it 
this Impoſition be taken awav, all the Diſtinction 
of Birth ceaſes. And therefore when a Prince 
removes a Commoner into the Nobility, he cannot 
be ſuppoſed to make any Alteration in his Nature 
or Extraction, or to infule new Vigeur into his 
Mind, but only to place him in a State oppoſite 
to the Commonalty, and to give him Liberty to in- 
tail bat, and the Rights conſequent upon it, ups 
on his Children, hich was properly enough 
lignified by Amaſis King of Egypt, when to ſhow 
that the Obſcurity of his Birth, was no Reaſon 
why he ſhould be denied his due Honour as he was 
King, he melted a Baſon of Gold into an Image, 
and let it up to be worſhipped (i). On the other 
hand, if any Man be degraded from his Nebiliry, 
either by way of Puniſhment for ſome Fault, or 
becauſe he refuſe to conform to the Laws of the 
Nobility ; It is not to be ſuppoſed, that his Nature 
or Temper of Mind is therefore altered, or that the 
Blood he derived from his Anceſtars is changed; 
neither can it be denied, that he continues to be 
of noble Extraction; but he is only: deprived of a 
certain State, and of che Privileges that belong'd 
to it in the Commonwealth. And chen he is in all 
reſpects no better than a Commoner. And in the 
ſame manner ic muſt be ſaid, that neither Legiti 
mation nor Reſtitution (1) in Blaod make any real 
Change in Nature, but only introduce certain mo- 
ral Effects (A). Machiavel in his Hiſtory of Ho- 
rence tells us (1), that after the Tyranny of the 


But from the, 
Inſtitution of 
Common=- 
wealths. 


(a) B Fngurth, 


(b) Alcibiad. I. p. 440, 441. Ed. Wech, (e) Ariſtot. Rhetoy. I. 2. e 15. Nobilit 
Generofity in not departing from Nature, which all that are Noble cannot 


$4, 85. (4) Encom. Helene. 


(g) Lesbonactes Orat hortat. The Children of ſuch as have behav'd them- 
ſclves with Bravery, in Dangers that threaten'd the Common-wealth, are look'd upon to be noble. 
© not to love the firſt Ages of the World, it affords them a melancholy Prof; 


* deſcended from one Brother and Siſter. La Bruyere's Manners or Chara 


no worth or value. Add. Stobzus Serm. 


F) Tb. L. 4. EL 1. v. 28, Ee. 


(b) Add. Huartus ſcrut. Ing e. 16. p m. 488, Ge. 
ſtand that of Euripides. Pbæniſ. v. 821, Sc. 


(i) Herodot. Euter p p 
(1) F. c. 1 6 t. 8 De jure aureorum annulorum, & de natalibus reftituendis. 
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conſiſts in Greatnefs of Extraction; 


pretend to ; for many of them arc Perſons of 
(e) B. Fugurth. 


* The Great ought 
ect to look into em, and ſee that we were all 
ers of the Age. . 
99. Ed. H. Steph. 33 
(* And in this Senſe we may under- 


5 f 6 u 62d, d v ou νν, Ofc. 


For what is once diſhonourable and foul, 
Is never otherwiſe, the baſe born Son, 


UW) Lib. 3, 


Still on his Mother's black Reproach reflects, 
And on his Father's Qbloquy and Shame. 


Duke 


— — — ä 
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Duke of Athen« was expired, the Sovereign 
Power being lodg'd in the People of Florente, and 
the Nebility excluded by Law from any Share 
of the Government, A certain Gentleman cal d 
Benchi, ot the noble Family of the Houndelmonti, for 
his Gallantry and good Services in the Wars a- 
gainſt the Fiſans, was prefer'd to be one of the 
Pecple; that is, was made a Plebeian. And the 
ſame Hiſtorian, in another place, ſays (*), That 
the ſome Privilege was granted ſeveral others of the 
Nobility. And, among the Roman, Clodiuſ left the 
Senatorian Order, and was adopted into the Plebeian, 
that he might be capable to be mage Tribune of the 
Common: (1). 5 


N 


| XXVII. But however it muſt 
Uſually is, and be allowed, that generally all Go- 
ought to be foun- 
ded non Merit. vernments, when they beſtow any 
| ſuch publick Honour as that of Nobility 
on their Subjects, have regard to Perſons known 
by ſome diſtinguiſhing Excellencies, or extraordi- 
nary Merits, And as fuch Perſons juſtly deſerve 
a larger Share of Efeem than others, ſo tis to be 
ſuppoſed that their Vertues are thought more Va- 
luable, when the Rewards of them are allowed to 
be derived to thoſe, for whom Nature gives all 
Men the ſtrongeſt Affection. Eſpecially ſince 
tis Natural to believe, ſuch Favours may provoke 
the Emulation of other Subjects, and make them 
ambitious to gain the like Rewards. Beſides, it is 
but natural to expect, that the Children influenced 
by the Example of their Parents, may be proud to 
rival the Vertues of their Families, and maintain 
their Title by their Honours, by the ſame Methods 
which at firſt gain'd them, Nor is it leſs eaſy to 
ſuppoſe, that Parents may think their Honour en- 
gaged to take Care, that the State ſhould nor 
have Reaſon to complain, that their Children were 
grown degenerate. Now, when it was allowed 
therefore, that Nobility ſhould be annexed to the 
Birth, and run in the Blood, it was to be expected 
that Perſons would not ſubmit to mix with Fa- 
milies of mean Extraction; leaſt by marrying be- 
neath themſelves, they might ſeem to debaſe their 
Quality, and cut off thoſe Righrs which they would 
derive to their Children. It might ſeem alfo Pru- 
dential, rather to admit the Daughters of Equals 
than Inferiours to ſhare in their Dignity ; and it 
might be thought of Moment, that the rich Tradeſ 
man's Daughter might not be capable of being 
prefer'd before the poorer of the Nobility. And that 
Poſterity might not diſpute their Deſcent, it would 
ſeem neceſlary to keep an exact account of their 
Families and Pedigrees. When, on the other hand, 
it would be needleſs for Perſons of meaner Rank to 
take the ſame Care to regiſter their Anceſtors, ſince 
tliey enjoy no ſpecial Privileges upon the Score of 
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Birth, but are obliged to ſupport chemlelyes be 
their o Induſtry and Vertue. 
XXVIII. Further to illuſtrate 

what has been ſaid, it may not be The Nature 
improper to enquire, what particu- — Names 

lar Infitations relating to Nobi ity, 1p line, 
were obſerv d amongſt the Romans * 
Now Romulus therefore, that he might digeſt his 
rude diſorder'd Multitude, into the proper Form gf 
a Civil Body or People, made Choice of an hundted 
Perſons out of the Maſs (2 ) to be his Council; and 
theſe he call'd Patres, either to expreſs the Nature 
of their Station, or their Age; the reſt of the Py. 
ple were ſtill no more than Commont. The Def. 
cendents of the firſt were call'd Patricians, by an 
ealy and plain Denomination, implying, thar 
they were of the Family of the Patres; or as others 
ſuppoſe, That they only could ſhow their Fathers, the 
reſt being only a Company of Fugitives that could 
not tell who their Fathers were, nor prove that 
they were free Parents, and therefore were no 
better than Filii Terre (a). And this Suppoſition 
they attempt to prove, Becauſe whenever the 
Patricians were to be aſſembled by their Kings, 
the Precones or Criers, call'd every Man by his 
own, and by his Father's Name ; But that the 
Plebeians were ſummon'd to the Aſſembly by a 
Trumpet or Ox-horn, the publick Servants going 
through the City and calling them by that Sound 
only. Dionyſius Halicarnaſſeus indeed, according 
to his uſual Turn, gives a ſofter Interpretation to 
this Cuſtom (b), telling us that the Præcones, calld 
the Parricians by Name, by way of Honour; and 
that the Commons were ſummon d by the Horns on- 
ly for Expedition. But tis clear that Decius in 
Livy ſeems to contradict him (c). For was it 
© neyer heard, ſays he, in what manner theſe Pa. 
© tricians were at firſt conſtituted, that they did 
© not drop down out of the Clouds, but were 
only ſuch Perſons as could (Patrem ciere) name 
© their Fathers, that is, were no more than Fe- 
born? I my ſelf can now call a Conſul my Father, 
© and my Son, his Grandfather (d). From all 
which it appears, that it was Title enough to the 
primitive Nobility of Rome, to be born in laufil 
Wedlock and of free Parents ; © For indeed in all 
© new ereted Commonwealths, Nobility mult ne- 
* ceſlarily be late, and rais'd by Vertue (e). And 
hence the Patricians urged, that they were the 
* only Perſons that were of any Family, or that 
* were related by Gentility to one another. And 
therefore Cicero in his Topicks gives this Definition 
of the Gentiles or Perſons of Extraction and Qua- 
lity. © They are Perſons that have all the ſame 


* Names, are deſcended from free Parents, none of 


© their Anceſtors were ever Slaves, nor were they 


1 


: * . — — 


(*) A. 5. 2 
D. Et @uzſft. Rom. p. 278. C. D. (5) Rom. Antig. 
(d) Juvenal. Sat. 8 v. 272, &c. 3 
Et tamen ut longe repetas longeque revolyas 
Nomen, æb infami gentem deducis Aſylo. , 8 


Ma jorum primus quiſquis fuit ille tuorum ONE 


Aut Paſtor fuit, aut aliud quod dicere nolo. 


8) Liv. 6 I, e. 34. 


(i) Vid. Livii Epitom. 1. 13. () V. T Liv. I. A. e. 8. 
. 


You'll find. in theſe Here 
Your Anteftors the Scum of broken Jails; 


—_—  * 


* 


(a) v. Plutarch. Romulus, p 24 
(c) Liv. I. 10. c. S. in fin. 
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Boaſt then your Blood, and your long Lincage ſtretch 

As high as Rome, and (ty groves Founders reach ; 
itary Tails, 


And Romulus, your Honour's ancient Source, 


Was a poor Shepherd's Boy, or ſomething worle. 
P PP Y 8 * Vir. Stepne) 


« themſelves 


Chap. IV. 


© themſelves ever deptiv'd of Liberty (a). Though 
in Courſe of time, 'tis certain the Plebeians allo 
ſormd and aflerted their Gentes or Families (b). 
And hence the modern Languages, derived trom the 
Latin, call Noblemen and Perſons of Duality Gen- 
temen) Gentiles Homines : But afterwards when 
the I lebeians were allowed to make Inter-marriages 
with the Nobility, and fo all the Diſhonour and 
Baſeneſs of their Or:ginal, if there were ever any 
ſuch, might ſeem to have been worn out; Then 
the Patricians found out another Difference to di- 
itinguiſh themſelves from the Commons, by inſti- 
tuting certain Religious Rires particular to each 
Family, and aſſuming a peculiar ſort of Sand imony 
to themſelves. And upon this account they in- 
lifted, that all the Offices in the Commonwealth ought 
to be given entirely to them, becauſe they only 
had the proper Auſpicia, or Omens of Succeſs. But 
this ridiculous Pierence was ſoon, as it deſerv'd, 
expoſed and neglected by the Plebeians. Though 
ſome of them too, to ſhow that the Parricians had 
no juſt Grounds to aſſume ſuch a Prerogative, ſet 
up their private Sacra and Family Rites (c). Which 
atterwards growing Furthenſome upon their Heirs, 
were taken off by Coemption, as Cicero informs us 
d). | | 

wo XXIX. But afcerwards, when 
Offices torn in the Senatorian Dignity, and Great 
- _—_ Foy Offices of the Commonwealth, which 
Ifrerwards, had been engroſs'd all by the Parri- 
cians, were left open and free for 

the Plebeians eſpecially ; the Nobility of Rome was 
not meaſur'd ſo much by Date of Families, or Pa- 
trician Deſcent, as by Number of Images. And from 
that time the noble Families of Rome were diſtin- 
guiſh'd into Patrician and Plebeian (e). The E- 
queſtrian Order was not properly Noble by Inſtitution 
of the Commonwealth. Tacitus ſays, indeed, in 
his Life of Agricola, That Agricola's Grandfathers on 
both ſides had been Procurators or Solicitors to the 
Emperour, Which u the Equeſtrian Nobility : But the 
right Senſe of that Place is, that as they who were 
Senatcrian Families, meaſured their Nobility by the 
Great Offices they had born, uſually call'd Ma- 
iſtratus Curules ; ſo the Procuratorſhip tO Cæſar Was 

ſook d upon by the Knights to have been a ſort of 
Nobility, eſpecially becauſe, beſides that of Prefe& 
of the Prætorian Cohorts, or the Emperor's Life- 
Guards, there was no higher Office which belong'd 
to that Order, as ſuch. So that in the latter Ages, 
the Nobility of Rome did not conſtitute any particu- 
lar Order, ſeparated from the reſt of the People by 
peculiar Rights, but every Man was allowed to be 
Noble upon his own, or his Anceſtors Merits, either 

4. 
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as he was able to produce their Statues or Images, 
or to raile himſelf to places of Honcur by his own 
Vertue (f) (1). But though many of the emen 

ſfices were no leſs Neceſlaty and Serviceable in 
times of Var than Peace, as that of Dickator, Maſter 
of the Horſe, Conſul, Pretur ; yet ſince Peace is as it 
were the ordinary State of a Commonwealth, War 
the extraordinary; and ſince thoſe Offices alſo ſeem, 
as well by their Nature as Appellation, to bear u 
nearer Relation to Peace than War; it muſt be al- 
lowed that Roman Nobility had rather a Civil Ori- 
ginal than a Military. And indeed, it would have 
been a Method alcogether Impolitick, to have con- 
fined Nobility to ſimple Martial Courage, as ſeparated 
and diſtinguiſh'd from the Office and ConduZ of a 
Leader; (ſo as hereby to have conſtituted a par- 
ticular Order enjoying large Rights and Immunities,) 
in ſuch a Commonwealth, where War was the 
common Profeſſion, as I may call it, of every Sub- 


ject. The Roman Nobility therefore, did not con- 


ſlitute any peculiar Rank of Perſons in the Com- 
monwealth ; Nor did it afford any other Advan- 
tage more conſiderable than this, that the He 


of famous Anceſtors ulually made the way to Honour 


more open and eaſie. 

XXX. From all which it is evi- | 
dent, that the Nature and Genius of What the Nature 
modern Nobility in moſt of the King- al 1 
doms of Europe is much different. |, — Port of 
For with us the Nobility conſtitutes Europe. 

a particular Ordir, diftinguiſh'd from 

the reſt of the Subjects in Dignity, and by extraor- 
dinary Rights and Privileges. Beſides that, the 
Prince frequently confers the Honour of Nobility 
without giving any publick Employment with ir, 
and that too, not ſo often in Conlideration of C;- 
vil, as of Military Accempliſhment, and Vertucs. One 
Argument of which, among others, is, That 
Noble Families diſtinguiſh themſelves from one ano- 
ther, as well as from Commoners, by Devices im- 
preſs'd upon Shield: with an Helmet placed above; 
and which are therefore call d Arms. Of the zu- 
tiquity of which, Diodorus Siculus may be thought 
to give an account (g), when he tells us, That 
© the Arms of the Gauls, were ſhields about the 
© Height of a Man, flouriſhed and emboſs'd with 
every ones proper Device, as he pleas'd to have 
it. Some (be adds) held before them Images of 
Beaſts in Braſs, artfully contriv'd to ſerve both 
for Defence and Ornament. On their Heads 
they wore Helmets of Braſs, beautified as they 
thought with ſome Mark upon the Creſt of 
© them, which might be ſeen at a Diſtance. 
© Their uſual Ornament was the Horns, or the 


A 99, 


A 
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(a) Boetins in Topicis, The Gentiles are ſuch as bear alb the ſame Name, as the Brutnus's, the Scipio's ; but if they are 
Slaves they are not Gentiles. And though erhaps the Children and Deſcendents of Freed Men may have the ſame Nime, 
yet they are not therefore in the Number of the Gentiles, becauſe Gentility muſt be derived down from a long Race of 
ſuch as were Free-born. (b) Add Franc. Connanus Com. Fur. Civil. I. 2. c. 11. (e) V. Liv. I. 4. c. 2 l. 6. c. 40, 41. I. 10. c. 7. 


(d) Cic. pro Murena, c. 12. Add. Godof. in Cic. Epiſt. Fam. L. 7. Ep. 29 


(e) Liv, I. 10. c. 7, The Plebeians can 


number their Triumphs; and it doth not now repent them of their Nobility, I. 6. c. 37. towards the End. From that time 
the Commons will enjoy ever + 754, Tour Patricians value themſelves upon, Authority and Honour, Glory of War, Deſ- 


cent, Nobility. (f) To this 


— Ouemcunque requires 

Hac de ſtirpe virum, certum eſt de Conſule naſci. 
Per faſces nu merantur avi, ſemperq, renata 
Nobilitate vigent. 


(1) V. Juvenal. Sat. 8. v. 8. 19. (g) L. 3. e. 30. 


ur poſe is that of Claudian, De Conſ. Prob. & Olyb. Paneg. v. 13, &c. 


Through all the Line, each Worthy you can name, 
His noble Birth doth from a Conſul 1 

Th' Imperial Faſces each Deſcendent grace, 

And add repeated Honours to the Race, 


* K | Head 
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Head of ſome Bird or Beaſt form'd upon them, 
or fix'd to them (f). For what Reaſons this 
Pare of the World ſeems to pay ſo much Honour 
only to the Vertues Military, when the Chineſe, 
on the other hand, prefer the Men of Learning to 
thoſe of the Sword, will not be difficult to reſolve. 
For it may be conſider'd, that tho' the Advantages 
which the Commonwealth receives from Men of Ci- 
vil Life and Profeſſion, are no way inferior to thoſe 
it gains by Perſons Military: (For certainly, to 
form good Laws; To adminiſter Fuſtice impartial- 
ly; To increaſe the Riches of the State by Im- 
4 of Trade and Commerce; To be able, 
y the Force of Eloquence, to compoſe popular 
Diſcontents, and to incline the Minds of the 
People what way ſoever the Poſture of Affairs 
requires ; To diſcover the Counſels and Deſigns 
of Foreign Enemies, and to prevent or fruſtrate 
them; are Excellences of the High: Nature, and 
that deſerve the greateſt Honours ; ) yet Civil Per- 
ſons have not . that Eſteem and Value paid 
them which is their due, and eſpecially amon 
People of ſcanty Knowledge and Obſervation, bot 
becauſe the natural and acquired Perfections 
which are neceſlary to the Attainment of Civil 
Accompliſhments, lie generally out of common 
View, and are not well underſtood by vulgar 
Apprehenſions; and becauſe they ſeem to diſco- 
ver themſelves in a ſedate filent way, wichout 
Noiſe, or Violence, or Danger. But now the 
Vertues and Qualities Military are perfectly of a- 
nother Nature. And therefore, though Courage 
and Reſolution are no leſs neceſſary in Civil Admi- 
niſtration and Conduct than Military ; Yet People of 
Martial Temper and Spirit, that had rather pur- 
chaſe a Subſiſtence with their Blood, than by 
their Sweat and Induſtry, think nothing more Glo- 
rious and Noble, than to be prepar'd againft all the 
Terrors of War, than to face and defhe Death and 
Danger, and to hazard, what is of all things moſt 
Valuable, Life it ſelf; that other Men may live 
in greater Eaſe and Security (a). For theſe Reaſons 
in many Kingdoms of Europe, the Nobility hold 
their Eſtates by a feudal Rigbt, and have Immunities 
from ſeveral Duties ſettled upon them which are 
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exacted from thoſe of inferiour Rank, purely be- 
cauſe they were obliged to attend the Wars, and 
aſſiſt the State in Military Service. The Original of 
which feudal Right ſeems to be hinted in Lampridiuss 
Life of Alexander Sever, c. 58. Where he tells 
us, That the Lands which the Emperour took 
* from the Enemy were given to the Officers and 
* Soldiers that livd upon the Borders, to enjo 

them for ever, provided they would oblige their 
* Heirs to enter into Military Service, and never 
* to live a private Life; the Emperor ſuppoſing 
© that they would be the better Soldiers when 
* they were alſo to defend their own Eſtates. 
And hence it is unuſual for the Nobility to turn to 
Trade or Merchandize, not becauſe ſuch Profeſſions 
are really Mean or Diſhonourable (b) ; but becauſe 
they would divert them from their Military way 
of Life, and force them upon the Diſhonour of en- 
joying Fiefs and Privileges grata, without any Re. 
turns of Service. And therefore where-ever the 
Nobility are allowed, without Diſparagement to 
their Honour, to apply themſelves to Trade and 
Merchandize, it may fafely be inferrd, that they 
had no Military Original. The Egyptians, Scythians, 


Perſians, Lydians, and almoſt all the old barbarow 


Nations, according to Herodotws's Account of them 
(c), look'd upon all Perſons, that apply d them- 
ſelves to Trades and Handicraft Employment, to be 
the meaneſt and loweſt ſort of Subjects; And their 
Children they always thought mean and baſe. They 
only were allow'd to be of Yuality, that were a- 
bove all Mechanical Employments ; and eſpecially, 
that made War their Buſmeſs and Profeſſion (d). And 
at Rome there was a Law preferr'd by &. Claudia 
Tribune of the Commons ; © That no Senator, or 
© Senator's Father, ſhould have any Ship of greater 
© Burthen than, would contain the Quantity of 
three hundred Ampboræ. Such a Ship being 
ſuppos'd to be large enough to carry their Corn 
out of the Field ; and all Trade look'd upon to be 
beneath Perſons of that Dignity (e). 
XXX I. But notwithſtanding, there 
are and have been ſome States and 
Commonwealths, where the Honour; al- 
lowed to Birth (F), have been and 


Nobility of 
Blood little 
regarded in 
ſome Places. 


(+) Add. Hobbes Leviathan, c. 10, in Gn. 
© their Lives for the Preſervation of the Stare, 


and their Sovereigns Glory. 


(a) Vid. Ariſt. Probl. ſ. 27, q. 5. The Nobilit 


expoſe 
The Magiſtrate eaſes the Prince of! part of 


the Care in judging the People; on both ſides ſublime Functions, and of great I + and Men are ſcarce capable 


of performing greater things. Yet I know not the Reaſon, why the Sword and the 
© with each other; and have almoſt exhauſted their whole Stock of Invectives on both ſides. La Bruye 


Characters of the Age. pag. 305. Edit. Bruſſ. 1697. 
deed fetch the Reaſon of this fi 
make no Profit unleſs they reſolve not to ſpare for Lies. 


own, are always quarrelling 


res Manners or 
(5b) Conf. Bodinus de Repub. I. 3. c. 8. p. m. 546. Some in- 


rom Eccleftaſticus xxx VIII 25, Sc. and becauſe as Cicero faith, Offic. I. I. c. 42. They 


(c) L. 2. p. 98. Ed. M. Steph. 


(d) Add. L. 4 t. 63. I. 3. de Commerc, & Mercator. & L. 12. t. 1. I. 6. C. de dignitatibus. Ariſtot, Polit. 1. 3. e. 3. Cie. 


Offic. 1. d. J. The 


ains that all Mercenaries make, who ſell their Labour and not their Art, arc baſe and ſordid; 
and the Wages they receive is the ſame thing as an Earneſt of their Slavery. 


(e) Liv. I. 21 c 63. and Juvenal calls 


the Merchant, Vilis ſacci mercator olentis, Sat. 14 v. 269. a ſordid Wretch that trades for naſty Wares. 
(f) Fuvenal in the following Verſes, admirably well expoſes the falſe Notions of the Roman Nobility, and the ridicu- 
Jous Pride of the Gentry, that have no perſonal Merit of their own, but owe every thing to their — 2 


Toga licet veteres exornent undique ceræ 
Atria, Nobilitas ſola eſt atque unica virtur. 
Paulus, vel Coſſus, vel Druſus, moribus efto. 


Prima mihi debes animi bona, Sanctus haberi 
Fuſtitieque tenax, factis, dictiſque mereris ! 
Apnoſco procerem 

Tum licet a Pico numeres genus, altaque ſi te 
Nomina dile&ant, omnem Titanida pugnam 
luter Majores, ipſumque Promethea ponas. 


Long Galleries of Anceſtors, and all 

Thoſe Follies that adorn a Canntry-Hall, 
Challenge no Wonder or Eſteem from me: 
Vertue alone is true Nobility. 

Live therefore well : To Men and Gods appear 
Such as good Paulus, Caſſus, Druſus, werte. 
Convince the World that you're deyout and truc 
Be juſt in all you ſay, and all you do, 

What ever be your "ry you're ſure to be 

A Peer of the Arlt Magnitude to me. 
hen trace your Birth from Picas, if vou pleaſe ; 
It he's too modern, and your Pride alpire 

To teck the Author of your Being higher, 


are 
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verſ. 
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Chap. IV. 


In determining the V. alue of Iubjetts, 


2 


are very inconſiderable; every Man being left to 
raiſe and ſupport his Nobility by his Merits to the 


State. So the Egyptians, we are told in their 
© Funeral Orations, never uſed to make mention, 
« 25 the Greeks did, of the Family of the Party De- 
© ceaſed ; becauſe they thought every Man equal- 
© Iy Noble: But his Education they were always 
c fare to ſpeak of, and Manner of Life, his Piety 
« and Devotion, his Juſtice, Continence, and 
© what other Vertues he was known to have pra- 
« fiſed (a). So the Turks never ſer a higher Value 
upon themſelves, than what may ſeem due to 


their own Merit,: To the Ottoman Family only 


they allow Nobility of Blood (b). Neicher do the 
Chineſe expreſs any Honour for Antiquity of Deſcent, 
the pooreſt and meaneſt Perſon in the Empire is — 8 
ble by his Learning only of preferring himſelf to 
the higheſt Places of Honour (c): And in their 
Marriages, neither the Emperour himſelf, nor any 
of his Children, make Choice of their Wives with 
regard to Extraction, but only to the Beauty and 
Agreeableneſs of the Woman (d). Such Cuſtoms 
perhaps, may be contrary to thoſe which are re- 
ceiv'd in this part of the World; but notwithſtan- 
ding the Wiſer part of Mankind ever have, and 
always muſt allow it to be true, That Nobility 
ought not to depend only upon the Blood, but 


ſhould much rather be rais'd and eſtabliſh'd upon 
Fertne (e). It was a ſevere, but a very proper An- 
{wer which Antigonus gave to the Son of a brave 
old Officer, ambitious of Honours he had not deſer- 
ved, Tu your own Vertue, and not the Blood you derive 
from your Father, that muſt recommend you to me ( f 
For as Plato faith (g), Every Man, has had a 
numerous Race of Anceſtors betore him, ſome of 
* which were perhaps rich Men, and ſome poor, 
* ſome: may have been Princes and ſome Slaves, 


© ſome barbarous and ſome civilix d (b). And it is 


not unlikely, as another ſuſpects (i), that the Poet: 
deriv'd their Heroes from the Gods, only to cover 
ſome Misfortunes or Defects in Birth or Quality, 
which might perhaps have been fourd out, upon 
a ſtrict enquiry into their Deſcent. For 'tis certain, 
if we were to unravel any Man's Nobility, we ſhould at 
aſt come to ſomething Mean and Little (k): And 
therefore Iycurgus prov'd by the fam'd Example of 
the o Dogs, that it is not Nature but Education 
that forms Men to Vertue (I). And 'tis eaſy for a 
Man of the /areſt Quality to give them of Ancient 
but corrupt and degenerate Nobility, the fame An- 
{wer that Ipbicrate; did to Hermodius, one of the 
old Race of & Harmodii, when he obje&ed to him 
the Meanneſs of his Birth, I am the firſt of my Family, 
and you are the laſt of Yours m). Nor are they wan- 


— CC 
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De quocumque voles proauum tibi ſumito libro. 
© nod ſi precipitem rapit Ambitio, atque Libido, 
Si frangis virgas Sociorum in ſanguine, ſi te 
DeleFant hebetes laſſo Lictore ſecures : 

Incipit iſtorum contra te ſtare parentum 
Nobilitas, claram ſacem preferre pudendit. 


(4) Diod. Sicul. I. 1. e. 92. Tullus Hoſtilius in Dionyſ, Halicarn, J. z. 
(6) Auger. Busbequius, Ep. 1. And what he faith of the Fanixa- 


man Nobility can conſiſt in any thing but Vertue. 
ries in the ſame place, (c) Martin, Pref. Hiſt. Sin, 


Chuſe any Titan who the Gods withſtood 
To be the Founder of your ancient Blood, 
Promethens, and that Race before the Flood, 
On any other Story you can find, | 
From Heralds, or in Poets, to your mind. 
But ſhould you prove Ambitious, Luſtful, Vain, 
Or could you ſee with Pleaſure and Diſdain, 
Rods broke on our Aſſociates bleeding Backs, 
And Heads-Men lab'ring till they blunt the Ax ; 
Your Father's Glory will your Sin proclaim, 
And to a clearer Light expoſe your Shame. 

Mr. Stepney. 
p. 148. Ed. Lipf. ſays, I cannot thin 


$ 


that hu- 


(4) Neuhof. in /egat. p. 280. (e) Senec. Hercul. Fur. 


verſ. 339, 340. Nui genus jactat ſuum, aliena laudat. Boctius de Conſolat. Philoſoph. L. 3. Metr. 6. 


uid genus & proa vos ſtrepitis ? 
Si primordia veſtra, 
Autoremque Deum ſpectet, 
5 Nullus degener extat; 
#; vitiis pejora fovens, 
Proprium deſerat ortum. 


Horace, Sat. 6. I. 1. v. 7. 8. to Mzcenas, _ 
Referre neges quali ſit quiſque parente 
Natus dum ingenuus. 


Claudian, 1 2. v. 133. de Laudib, Stilicon. 

Lefos ex omnibus ori 

Evehis ; & meritum, nunquam cunabula queris 
Et qualis, non unde ſatus. 


Fondly our high Deſcent we boaſt : 
If whence at firſt our Breath we drew, 
The common Springs of Life we view ; 
The airy Notion ſoon 1s loft. 
Th' Almighty made us equal all, 
But he that laviſhly complics 
To do the Drudgery of Vice, 
Diſowns his high Original. 


You own *tis nothing whence a Man began 
When every ACtion proves the Gentleman, 


From every Land the Braveſt you ſelect, 

And with their Vertucs plcas'd, their Blood neglect. 
Nor for Deſcent enquire, our Noble Lines ; 

Careleſs of Birth, where Worth ſuperiour ſhines. 


Add, 925060 de N I. 3. c. 28. & Epiſt. 44. and thus Canulejus in Livy, I. 4. c. 3, The Growth of the Roman Em- 


2 Was owing to t 


is, That no Family was thought mean or contemptible which was eminent for its Vertues. Herodian, 


5 c. 1. The Gifts of Fortune are frequently beſtow'd upon ſuch as do not deſerve them; but the Vertues of the Mind 


Mans own proper Glory. And greatneſs of Birth, Riches, and the like, though we think them ha y that 
i ee * 5 Praiſe ro L Fray becanſe they are derived from others. K , 
(e) In Theeteto, 


enjoy them, 


dore, p. 534 ©f in Apophth p. 187. B. 


( f) Plutarch. de v Pu 


128. C. Fd, Wech. (b) There is a Paſſage like this in 


Dio. Ch . Orat, 15. de Servitute p. 238. B. It is impo ible, that from the Beginning of the World, there ſhould 
boon e of 3 in ek cos have not . almoſt innumerable Inſtances of ſome of the Progeny that have 
been Slaves, of others of them that have been Tyrants and Princes, Captives and Criminals, Tradeſmen and Mechanicks; 


and in ſhort, ſome of all States, Profeſſions, and Conditions, that have been in the World, and that have, | 
6s theongh all the Buſineſs and Employments, all the Fortunes and Calamities cf human Life. (i) Dio. Cbryſeſ. 
55 (1) Plaut. Apoph. Lacon, p. 225. 


ibid. (k) M. Seneca, L. I. Controv 6. 


in their Turns, 


(n) Plut. Apoph. Add Philo 


Sudzus de Nobilitate. Stobæus, Serm. 84, 85, 86, 87. Tho. Browne de Religione Med. Part II. c. 1. When I ſpeak of the 


the 


with the meaneſt of the Populace. Fot m 


Vulgar, I do not underſtand the Common People only, and the loweſt Dregs of the Rabble, For even among thoſe of 

bi her Ranks, there is a ſort of vulgar inferiour Multitude, you may ſafely ſay, made entirely of the ſame Materials 
art, I make no Scruple of ranking them with the Mechanicks, however their 
Fortunes may conccal the Befeds of their Underſtanding; and their R iches ſeem to excuſe their want of Senſe, 


* K 2 


ting 


[4 1 Yy 8 
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ting thoſe that argue, That it is unjuſt to exempr 
any Man, or to grant him Immunity from any par- 
ticular Duty and Burden in the Commonwealth, to 
the Prejudice of other Subjects; or to give him 
eaſier Admiſſion to Preferments and Offices barely 
upon the Score of Birth, which, *tis certain, can 
of it ſelf confer no extraordinary! Vertues, and 
which it is in no Man's Power to procure for him- 
ſelf (4); ſince others may be as well, perhaps 
better, acquainted with the Arts neceſſary in 
the Adminiſtration and Management of thoſe Offices 
than he is, and particularly if he be a Perſon 
given to the Enjoyments of Eaſe and Plea- 
ſure (b). In ſhort, that it may ſeem to be a 
' very great Misfortune in a Commonwealth, when 
the Civil Sovereign is ſo tied up and confin d 
to a particular Order of Men, in diſpoſing Places 
of publick Truſt, that he cannot have the Aſſiſtance 
of his other Subjects, though in Buſineſs they are 
very well qualified for; and eſpecially, if he has 
not Power to ele# any Perſon of worth into ſuch 
an Order. For when it becomes neceſſary for 
Princes to ſupport and favour the Nobility only, 
that by their Aſſiſtance they may more eaſily re- 
ſtrain and keep in Awe the reſt of their Subjects, 
'tis certain that their Power grows feeble, and 
that the Reins of Government are. ready to drop 
out of their hands ; ſince they are forced to enter 
into a kind of Faction with part of their Subjects, 
to diſtruſt the Force of open Authority, and take 
Refuge in the artful Deſigns of ſecret Policy. I 
ſhall add only what my Ld. Bacon ſays in his Ad- 
vancement of Learning (c), That a Kingdom that 
© would be great, muſt not encreaſe its Nobility to 
* too great a Number. | 

XXXII. It may be proper now, 
How far Civil in the laſt Place toenquire, whether 
wor arab OR. = Dignity and Marks of Honour 


d * 
8 depend upon the Sovereign Power as 
wealth, to their Durations allo and Continu- 


ance, as well as in their Original? 
And here it muſt be enquired, whether the Marks 
of Honour, and the Privileges and Rights annex'd to 
it, are confin'd to any particular Office and Employ- 
ment in the Commonwealth which the 9 has 
the diſpoſal of; or, whether they are ſettled upon 
the Subject in the Nature of Property? Upon the 
firlt Suppoſition, it is evident, the Sovereign mult 


— — 


have the ſame Power that he has to appoint or re. 
move his Officers and Magiſtrates. Fubins the (gn. 
ctator very well expreſs'd, not only the Greatnet; 
of his Spirit, but the Submiſſion alſo he thought 
himſelf obliged to pay to the Power of the Com- 
monwealth, by that Calmneſs of ' Temper which 
he ſhow'd when the Maſter of the Horſe was. made 
equal with him while he continued Di&ator (d). 


Solon us d to ſay, © That Courtiers and the Favourite; 


© of Princes were like Counters uſed in caſting up 
* Sums ; for as Counters ſometimes ſigniſie a great. 
© er Number, and ſometimes, a leſs : So theſe 


+ © Creatures are abſolutely at the Mercy of their 


© Princes, whoſe Pleaſure makes them great and 
noble or mean and deſpicable (e). But upon the 
ſecond Suppoſition, when the Subject enjoys his 
Dignity and the Marks and Badges of Honour in the 
Nature of Property, the Government cannot in Ju- 
ſtice take them from him, unleſs by way of Py. 
niſhment. And in this Caſe, as Ariftorle in A lian 
ſaid (/), There is a wide difference between not ob- 
taining Honour, and between being turm d out of it af. 
ter a Man has obtain d it: For it is no great Pain to 
a Man not to gain what he purſues ; but to be diſpoſſeſud 
of what he has gain'd muſt be a ſenſible Affliction, But 
notwithſtanding, the Immunities and Privilege 
annex d to Honour may either be laid under S 
penſion, or be entirely taken away upon ſome 
preſſing Emergency in the Commonwealth; A 
lowance being made for them, as it beſt may in 
ſome other Method. For ſince the Extremitiet 
and Neceſſities of the State muſt always be ſuppoled 
to be Exceptions to all ſuch Privileges ; it would 
be the moſt extravagant Abſurdity imaginable, to 
make them ſacred and inviolable beyond the mw 


ſary Defence and Preſervation of the Commonwealth, 


From what hath been ſaid, it may alſo be diſ- 
cover'd, how far any Commonwealth may with 
Juſtice enact, That Children of Traytors ſhall be ex- 
cluded from all Honours in the Commonwealth ? So it 


was decreed by the State of Athens in the Caſeof 


Antipho, as appears in his Life (1): And at Rome, 
Sylla made a Law, That the Children of all Perſons 
Proſcribed ſhould not appear Candidates for any 
Honour. And the anſwer to it in ſhort is, that the 
State may juſtly enough deny them all publick 
Dignities and Employwments, but can not rightly de- 
prive them of ſimple Eſteem. 


— anne 


(a) Euripides Electra, v. 551. 


* 


[loxact yay br rig & Me d M. 
The Noble often are Degenerate. 


(b) Such as thoſe Ariſtophanes mentions, Ran, Act. 3. Sc. 1.v 2. That were good for nothing but to Eat and Drink; e 


thoſe ſuve nal ſpeaks of, Sat XI. v. 11. 


uibus in ſolo vi vendi cauſa palato eſt. 
— whoſe ſole Bliſs is Eating, i 
But that one brutal Reaſon we th 


(e) L. 8. e. 3. n. 3. Vid, Eſſays, c. 14. by the ſame Author. 
(d) Vid. Liv. I. 22. c. 15. 26. (e) 0 
(1) Vid. Plutarch in Ejus Vit, in Orat. 10. c. 1. 


id. Polyb, I. 5. e. 26. 


o can give 
ey live. 


Mr, Congteve, 
( f) Var, Hiſt, L 14. c. 1. 
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Chap. V. 


Of the Power of the Sovereign, 5 


CHA pP. V. 


Of the Power of the Sovereign, both over the Publick Patrimony, and the Eſtates of 
| 1 Private Subjects. ben 


I. O underſtand diſtinaly 
what Power the Sove- 
hath over the Goods of ,,;7n has over the Eftate and 
the Commonwealth, . g 
where the Kingdom is Fortunes of the Subject, it 
bis Patrimony. will be neceſſary to obſerve, 
that this. Power is derived 
either from the Nature of Sovereignty in it ſelf ; or 
elſe from the particular manner of the Acquiſition 
of it. For it is manifeſt, that there is a great diffe- 
rence between a Prince (1), that has raisd his 
own Kingdom, collected, as it were, his own 
Subjects, and who was at firſt the Univerſal, Ab 
ſolute Proprietor of every thing in the Common- 
wealth; and another freely call'd to Govern- 
ment, and inveſted with Sovereign Power, by 
Perſons already in Poſleſfion of their diſtinct 
Proprieties, The firſt, it is clear, hath not only 
all that Power over the Bona Reipub. the Goods 
contain'd in the Commonwealth, which flows 
from the Nature of Sovereign Power it ſelf, but 
alſo the ſame which every Maſter of a Family has 
to his Fſtate, except he is pleas'd voluntarily 
to remit any part of his Rigłt. If ſuch a Prince 
therefore keeps his Propriety entire, the Subjects 
can have no better Right to what they poſſeſs, 
than the Roman Slaves had to what they got by 
their own labour; that is, a precarious Poſſeſſion 
revocable at Pleaſure, whenever the Prince thinks 
fit. But however, as long as the Subjects are in 
Poſſeſſion of ſuch Goods or Eſtates, they may juſt- 
ly ſupply themſelves with Suſtenance and other 
Neceſſaries from them by way of Wages for the 
trouble of improving and preſerving them. And 
therefore what Hobbes falſly applies to all manner 
of Subjects (a) holds true only with regard to 
theſe, viz. That the Propriety, which a Subject 
hath to his Goods conſiſts in a Right to exclude 
all other Subjeas the uſe of them, but not to 
exclude the Sovereign; as in a Family, the Fa- 
ther grants ſome of his Sons a Propriety to cer- 
tain Goods, diſtin& from the Proprieties of other 
Sons of the ſame Family, but not from that of 
the Father himſelf; ſo that every Son in the 
Family enjoys a Propriety barely to ſo much, and 
for ſo. long as the Father pleaſeth. But if the 
Prince I am ſpeaking of recedes from any part of 
his Right, the Subjects will have juſt as much 
Right to their Goods, as the Conceſſions of their 
Prince make over to them. And this, by different 


What Power the Prince 


% 


— 


Princes hath been done different ways. Pharaoh 
was to have the fifth part of the Increaſe of all the 
Land of Egypt to himſelf ; the other four were to 
continue to Husbandmen, only the Lands that 
belong'd to the Prieſts were not (old, and they had 
a third part of the Land by the Donation of Js 
(b). Strabo ſays, That in India the Land was the 
Prince's, and Husbandmen were hired to cultivate 
it for the fourth part of the Produce (c). And 
this is the Cuſtom now in the Dominions of the 
Great Mogul; where the Emperour is alſo Heir to 
all his Miniſters and Servants, and to all 
Merchants. In the Kingdom of Congo (2) no 
Subject has any Property which he can tranſmit 
to his Heirs, but all falls to the Prince; and he 
adminiſters and diſpoſes the Goods to what Uſes 
he thinks fit. In ſuch Countries therefore, all the 
Right private Subjects have to their Goods and 
Eft, depends originally upon the Favour of 
the Prince, who hath an abſolute Power to diſ- 
poſe of all they have, ſo far as the Compacts and 
Irrevocable Grants he hath made will permit. But 
after all, it is uſually obſerv'd by Travellers of 
thoſe Countries, and particularly of the Empire of 
the Great Mogul (d), that That Abſolute Propriety 
of the B been the Reaſon why that and 
other Kingdoms of the Eat, otherwiſe very hap. 


py in the Advantages Nature has given them, 


ſhould lie wild, deſolate and barbarous, and 
either be always poor and decaying, or at leaſt 
never arrive at the Splendor and Greatneſs of the 
European Nations, where the Princes are generally 
more tender of invading the Properties of their 
Subjects, and where Subjects have the Liberty to 
defend their own, even againſt their Princes (e). 
II. But there are, on the other The Subiefts 
hand, Commonwealths, where the T** Sub. SP 
Original Right the Subjects have to owe the Pro- 
their Properties does no way depend riet of their 
upon the Favour or Indulgence of the Eſtates ?o the 
Civil Government. And this ſeems x56 x 
to have happen'd theſe two ways; 
either firſt, when a People under the Conduct of a 
Prince they ſet over themſelves remove in Search of 
new Seats: Or Secondly, when a Number of Maſters 
of Families already poſleſs'd of their ſeveral Proper- 
ties freely ere themſelves into a Commonwealth, or 
voluntarily join themſelves to ſome Commonwealth 
already eſtabliſned, and ſubmit themſelves and 


(1) See above, in B. 7. c. 6. ſ. 16. 


(a) De Cive, c. 6. ſ. 15, c. 12. ſ. 7. 


(5) Gen. XLVII. v 23, 24, 26. Vid. 


Diod. Sicul. 1. 1. c. 21. 72. Et Grot. Com. in Gen. XLVII, 26. (c) Strabo, I. 15. p 484 Ed. Genev. Caſaub. Died. Sicul. 


I. 2. c. 40. Vid. Garcilaſs de la Vega, Com. Roy. I. 5. c. 5. 
(4) Bernier de Nuperis Motibus in Imp. Magn. Mog. 


(2) Vid. Edvard Dopex. 


(e) Gareilaſſ. de la Vega, Com. Roy. I. 5. c. 2. relates, That it was the Command of the Tuca s, That none of their Sub- 
jets ſhould be 117 to plow the Emperours Lands, before they had taken care of their own ; becauſe it was not likely 


any Man would be 


o Diligent as he ought, in his Prince's Buſineſs, that had not before well ſettled his own, The Poor, 
he ſame Hiftorian ſays, were always look'd upon to be an uſeleſs Multitude among them, both in War and Peace. 
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Of the Power of the Sovereign, 


Book VIII. 


their Fortunes to Civil Government. In the former 
Caſe, the Method uſually obſerv'd is this, the 
whole Body of the People under the Conduct of 
their Leader, poſſeſs themſelves of ſome new 
Country, which perhaps in its large extent is bound- 
ed by Limits which Nature her ſelf, or the Arbi- 


trary Conſtitutions of the World have given it; 


but which is afterwards canton d into Parts, and 
diſtributed to particular Perſons either by Lot or 
at the Diſcretion of the Commander, or poſſibly 
(tho very ſeldom), by every Man's own Choice 
(a). Now in this Caſe, tho' every particular 
Man's Property ſeems rather to be grounded upon 
the Leader's Appointment than his own Seiſure ; 
yet it does not follow, that therefore all he has is 
owing purely to the Favour of his Commander. 
For every Man that voluntarily went in the Ex- 
pedition has certainly an abſolute Rigbi to ſhare in 
the Acquiſitions of it, and to be conſider'd in the 
Diviſion of the Land (b). But much leſs do the 
Properties of the private Subject own any original 
Dependency upon the Favour and Indulgence of the 
Civil Sovereign, Where (as was ſuppoled in the 
ſecond Caſe) a Number of Maſters of Familie, 

ſſeſſed of their Liberties and diſtin& Properties, 
gs ſubmit to Civil Government, For I take 
it to be clear, notwithſtanding all that Hobbes has 
ſaid to the contrary (1), that perſons that live 
without Civil Government in a Liberty of Nature 
may nevertheleſs enjoy their ſeveral Properties 
(2). For admitting, that Nature gave every Man a 
Right to every thing, yet this is no Argument 
why every Man might not by Intervention of Com- 
pad have his Separate Property divided to him. 
And tho' a Compact of two or more about things 
left in a Community of Nature, does not in the 
leaſt prejudice other Men, but leaves them to 
their full Primitive Right ; Yet if all Men conſent 
by common Compatt, either Expreſs or Tacit, to 
make a Diviſion of things, without Diſpute this 
muſt introduce a true and real Propriety, * And 
© therefore Hobbes's (3) Aſſertion is falſe, that 
© every Father of a Family that is under no Sub- 
© jection either to another Father, or to any com- 
© mon Maſter,has a common Right to every thing 
(c). Tho' it muſt indeed be allowed, that they 
that live under Civil Government have their Pro- 
perties better ſecured and defended than they that 
live in a Liberty of Nature; for Theſe mult ſupport 
themſelves by their own ſingle Force alone, while 


the others can call the whole Strength of the 

Common-wealth to aſſiſt them, either againſt the 
Encroachments of Foreigners or the Injuries gf 
their Fellow Subjects (4). 

- HI, In Common-wealths 
therefore: where the Properties 
of the Subjects do not originally 
depend .upon the Government, 
the Civil Sovereign hath no fur- 
ther power over them than what 
immediately flows from the nature of the Supream 
Power in it ſelf, unleſs the Subjects freely conſent 
to enlarge it. Every thing ſays Seneca (e), by a 
Civil right may be ſaid to belong to the Prins 
© while yet the particular parts of that wide Poſ. 
* ſeſſion are divided among different Proprietors, 


The Sovereign m 
make Lawriading 
the Subjects in the 
U/e of their Goods 


and Fſtates. 


* and Every Thing belongs to a diſtinct Owner, 
© And therefore when we preſent our Prince 
* With our Howſes, our Slaves or our Money, we 
© do not think we give him back his own, The 
© Prince hath indeed a power over all we have, 
but the Propriety is in the private Subject. Tis 
* common to ſay, that ſuch and ſuch Territories 
© belong to the Athenians or Campanians ; But the 
* People of thoſe Countries diſtinguiſh and divide 
* them further between one another by Private 
© Boundaries; The whole Extent of a Country 
© may be under Such or Such a Common-wealth, 
but there are diſtin& Proprietors, who have their 
* ſeparate Portions of it. And therefore We may 
give away our Eſtates to the Publick, tho' in 
© ſome ſenſe they may be ſaid to have belong d 
© to it before; becauſe the Title we have to them 
© is of a very different Nature, from that which 
© the Publick can be ſaid to have. For the Prince 
© polleſles all by his Sovereign Command and Auth» 
* rity, the Private Subjects by their Propriety (J). 
And therefore the Emperour Adrian, when the 
People petition'd him to give a Slave Liberty that 
had pleas'd them in the Chariot- race, reprimanded 
them for it, and told them, that it neither became 
him to free another Man's Servant, nor them to aſer 
ſuch an injury to bis Maſter (g). And the Emperour 
Claudius made an Edict, to ſuppreſs a common 
practice of begging other Men's Eſtates of the 
Emperour ; It being an Opinion current at that 
time that it was in his power to give them away; 
And he reſtor'd an Eſtate he had obtain'd that 
way himſelf, when he was a private Subject (6). 
But now this Power we are here ſpeaking of may, 


_— 6 


(a) See Cornel. Nepos in Miltiades, c. 2. 


(6) Vid. Geneſ XIV. 14, 21, 22, 23. 24. Vid. Supr. I. 4. c. 6. ſ. 3, 4 
(3) De Cive, c. 6. ſ. 15. 


(2) See above, in B. 3. c. 4. ſ. 2, 3. 


(1) Ubi Supra. 
(c) Vid. Geneſ. IV. 4. XIII. 5, &c. 


(d) Vid. Geneſ XXXIV. zo. Vid, Xenoph. Memorab. I. 2. p. 433. Ed. H. Steph. where Socrates ſaith, a Man is happier 
| that lives ſecure in Society with a moderate Fortune, than he that leads a lonely melancholy Life, full of Fears and 
Dangers in the Enjoyment of the Riches of a whole Commonwealth. And in this Senſe we may admit of what Cicero 
ſaith, Orat, pro Cæcinna, c. 25. that if we take away Civil Right and Government, there will be no Diſtinction left be- 


tween one 


an's Property and another's ; and in his 2d Book of Offices, c. 21. more clearly, Their chief Reaſon why 


Commonwealths were inſtituted, was that every Man might enjoy what was his own, For tho' Men were by Nature 


directed to Society, yet the found it neceſſary to ereCt Cities tor the Security of their Properties. 
( f ) Vid. Grot. Com, in 1 Reg XVI. 24 


(e) Senec, de Beneficiis, I. 7. c. 4, 5. 


(2) Zonaras, Tom. 2. ( 5) And 


therefore it was a Miſtake in the Einperour Frederick to think that 


2 habet locuples, quicquid cuſtodit avarus, 
ure quidem noſtrum, populo concediimus uſum, 
Rege figuratam Regis patet eſſe monetam ; 
Ceſaris & domino ſub Caſare fulget imago. 


Gunth. Ligurinus, J 3. v. 480, &c. 


All that the Rich and Covetous receive, 

Is mine by Right, to them the Uſe I give; 

The Royal Stamp, who claims the Coin, declares, 
And Cæſar's Money, Ceſar's Image bears. 


taiene's, 
© Extray 


dtain ns e 


umes dou 


| © Luxury, and were in hopes of getting by the Civil Wars, enough to ſu 


Chap. V. Oper the Eflates of the rubjetts, . ; 


: be properly enough reduc'd to three 
I chin, Fick, ro che Right of making Laws to 
direct ſuch a Proportion in the Uſe and Conſump- 
nun of certain Goods and Commodities, as the 
State of the Common- wealth requires. Secondly, 
to the Right of levying Taxes. Thirdly, to the 
Exerciſe of the Tranſcendent al Propriety (a). To the 
felt Head we may reduce all . Laws (1), 
or ſuch as preſcribe bounds to Extravagant un- 
neceſſary Expences, which would in courſe of 
time be the ruin of private Families, and in con- 


ſequence weaken the Common-wealth it ſelf, by 


79 
carrying the Publick Money abroad into Foreign 
Countries; Whither the Humour or Vanity of Lux- 
ury and Waſt generally runs (6). Beſides another 

convenience to be prevented by ſuch Laws is 
this, that they that ſquander away their Fortunes 
extravagantly, make themſelves incapable of ſerv- 
ing the Publick, For a Man, for Inſtance, that 
ſpends but two Parts in Five of what he hath 
Yearly coming in, and pays two more in Tax- 
es to the State, feels no Inconvenience by it, and 
lays upto encreaſe his Stock one Fifth Part more; 
whereas one that ſpends every Yearall he receives, 


EET 
— 


* 


It may be obſery'd, that in theſe two En 


8 re Alluſion to what our Saviour ſaid to the Diſ- 
ciples of the Phariſees and Herodians, after he had ask d 'em evhoſe Image and Inſcription, the piece of Money 
they brought him as Tribute bore ? They anſwer'd Ceſar's ; upon which he reply'd ; render unte Ceſar the Things that 


are Ceſar's, and unto God the Things that are Gods. Matt. 22. v. 19 &c, But this does not prove, that by Right all the 
Subjects Goods belong to their Sovereign, as ſeveral of the Reform d in France, have im roperly maintain'd, who were in 


a Error, with regard to the Rights and Authority of the Prince, (Nouvel. de la Republ. des Lettres, Avril. 1703. p. 415. 
* Saviour 5 that ſince the Jews made uſe of the Emperour's Coin, it was a Sign of his being Mater 55 222 
Country, and of their tacit acknowledging him for their lawful Sovereign; ſo that they ought to obey him in every thing 
that was not contrary to the divine Laws. See the Interpreters on this aſſage. (a) Dominium Eminens. 

(1) The other almoſt incurable Evil in a State (Jo the Sage Mentor to bis Pupil Telemachus,) is Luxury. As too great 
© Authority poiſons * ſo does Luxury a whole Nation. Tis pretended that Luxury ſerves to maintain the Poor at 
© the Expence of the Rich, as if the Poor conld not get their Livelihood, by encrealing the Fruits of the Earth, with- 
© out effeminating the Rich by the Niceties of Voluptuouſneſs. When once a Nation is accuſtom'd to look upon Super- 
© fluities to be Neceſſaries of Life, they will every Day be inventing new ones. They can no longer diſpenſe with the want 
© of things, which were utterly unknown thirty Years ago. This Luxury iscall'd a nice Taſte, and the PerteCtion of 
Arts; this Politeneſs of a Nation, this Vice that draws ſo Ty after it, is commended as a Vertue, and ſpreads its 
Infection to very Dregs of the People. The King's Relations imitate his Magnificence and Grandeur, the 
«© Nobility that of his Relations, and the 8 or middle ſort of People equal the Nobility, for who is he that 
does himſelf Juſtice ? The common People wil 


on F paſs for Gentry, every Body lives beyond what he has ; ſome out of 
« Pride and Oftentation to ſhew their Riches, and others out of an ill Shame, and to conceal their Poverty. Thoſe even 


© who arc ſo wiſe as to condemn this great Diſorder, are not wile enough to dare being the firſt in ſetting a contrary Ex- 
© ample. Thus a whole Nation is ruin d; and all Orders and Diſtinctions confounded. The deſire of getting Riches to 
© ſupport a vain and extravagant * living, corrupts the pureſt Minds. Their only Buſineſs is to be rich; to accom- 
« plith which, they borrow, they cheat, and uſe a thouſand other mean and unworthy Artifices. Avantures de Telemaque, 
. Tom. p. 120, 121. Hiſtory informs us, (to borrow Mr. Le Clerk's Words, in the Parrhaſiana Tom. II. e. 275, Sc) 
© that Fu 


s Ceſar had never attempted to deſtroy the Libertics of his Country, had he been able to have pay d the Debts 
« which he had contracted by his exceſſive uy. op ; or had known how to 


ha ve ſupported his expenſive way of living. 
(See Suetonius Cap. 30.) abundance of People fided either with him or Pompey, only ATA they — to Gals rn 
pport and aintain their former Pride and Great- 

$ nels. (See Salluſt ad Cæſarem, de Republ. Ordinanda, and the other Authors of that time 


ſay the \: thi 
© of all ſorts of Crimes, which every Hour, as it were knock ) one may lay the fame thing 


| | at th: Door of indigent and proud Perſons, and which ſel- 
dom are deny'd Entrance, when they come attended with a large Sum of Money 


To prevent theſe Evils and Diſorders, 
© there is nothing ſo uſeful as good Sumptuary Laws, that reftrain Luxury, and a rigorous putting them in Execution, 
© By which deprive Money, «hich is the moſt pernicious thing in the World, of it s Uſe and 3 ita eveniet, 
© 6 pecuniæ, quæ maxima omnium, pernicies 4, uſum atque decus demſeris. (Salluſt. Orat 1. de Republ. Ordin.) By that 
© alſo we procure ſtill another Advantage to the State, w 


7 vhich is of no ſmall Conſequence ; and that is, that People mar- 
ry on much eaſier Terms, when a moderate Expence is ſufficient for the Maintenance of a Family, than when the 


cannot handſomly avoid a greater, which however, there are abundance of honeſt People, that are not able to be at 


© Auguſtus alſo, being deſirous to reform the Manners of the Romans, among other Laws 1 he either made or ren 


ew d 
4 eftabliſh'd at the ſame time, both the Sumptuary Law, and that de mazitandis ordinibus which oblig'd the Romans 


' to marry. (See Sueton. Cap. 34.) If he could not oblige the Romans to obſerve the ſecond, ir is very likely, it was 
© becauſe the firſt was not ſevere enough (See Tacit Ann. Lib. 2 Cap. 37.) we muſt obſerve farther, that abundance of 
people who decline Marriage upon the aforeſaid Reaſon ; make no Scruple to commit all manner of Debauchery, 
© which tends to the utter Ruin both of private Families, and the Commonwealth too; and which ought to be pre- 
© vented by Sumptuary Laws. See what Mr. Le Clerk adds concerning the Republicks of Venice and Geneva. To make 
theſe Sumptuary Laws more effcQual, Princes and Magiſtrates themſelves, ſpould, as the Author of Telemachus obſerves, 


' By the example of their own Moderation, put thoſe out of Countenance that love Extravagance, and encourage the Prudent, 
© who would eaſily ſubmit to follow the Pattern of an honeſt Frugali 


9% To this we may add, the fine Paſſage of Mon- 
taigne s, on the ſame * The manner, ſays he, in which our 


aws endeavour to regulate. the vain and foeliſh 
 Extravagance in our Clothes and Eating, ſeems to be contrary to the Intention of it. 


' 1 he true way would be, to 
| raiſe in Mankind a Contempt of Gold and Silks, as things vain and uſeleſs; and we enhance their Honour and Value 
© which is a ridiculous Method of putting People ont of Conceit with em. For ſuppoſe, that none but Princes were al- 
\ low'd to eat Turbot, and to wear Velvet, and gold Lace; and the People peel ee the uſe of em; what would it 
be but to bring thoſe things into Credit, and make every body deſirous of having them ? Let Princes boldly part with 
theſe Marks of Grandeur, they have enough of others; ſuch Exceſſes are more excuſable in another Perſon than a 
' Prince-=-=--"Tis ſtrauge how eaſily and ſuddenly, Cuſtom affumes an Authority in thele indifferent Matters. They 
© had ſcarce worn black Cloth a Year at Court for Mourning for Henry II. but Silks were already grown ſo very con- 
' temptible in every Body's Opinion, that whoeyer appear'd dreſs'd in 'em, was immediately trken for ſome Citizen or 


\ Tradeſman. At laſt none but Phyſicians and Surgeons wore em; and tho“ eyer Body went dreſs'd pretty near alike, 
yet there were beſides apparent Diſtinctions enough of Mens Qualifications. 


-----Let Kings begin to leave off theſe Ex- 
| ences, and it will be done in a Month, without either Edict or Ordinance : We Malt 


all follow after. The Law 
' ſhould expreſs the contrary ; that all except Whores and Watermen, were prohibited ro wear Scarlet, and Gold and 


' Silver. By ſuch an Invention, Zaleucus reform'd the corrupted Manners of the Locrians, Eſſay, 1.1. Chap. XLIII. 
Mr. Barbeyrac's firſt Note upon this Section. p. 443, Ce 


(b) V. Plin. Nat. Hiſt. J. 6. c. 23 The Arabians are certainly the richeſt People in the World, for they are the Mer- 
chants that exhauſt the Wealth of the Roman and Parthian Empires, They are continually importing among us the Pro- 


duce of their Seas or Woods, and never buy . thing of us in return. N. N. I. 6 c. 28. Every Year conſtantly the Indies 
1 


drain us of little leſs than 500000 Seft. rees, es that, the Commodities we have from rhence fell here for an hundred 
limes double the advantage they do there Vid, J. 12. c. 18. NAH n 
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if he pays never ſo little to the Publick, mult 
either leſlen his Eſtate, or retrench his Expences. 
Of chis Sort were thoſe Sumptuary Laws in the Ro- 
man Common-wealth which P. Manutizs recounts 
out of Aacrobim (a), And that Law of Plato's (b), 
© By which he would not have a Marriage Invi- 


tation bring together more than ten Perſons, 


and thoſe Relations; Nor that Perſons of the 
© beſt Quality ſhould ſpend above a Mina or ten 
© Crowns on ſuch occaſions (c). To this Head 
alſo may be reduced Laws againſt Gaming (4), 
and Prodiga/ity. Of which nature was Periander's 
Law at Corinth, by which no Man was allowed to 
Pond more than he had coming in (e). A Law 
which deſerves to be particularly enforced upon 
Perſons concern'd in the publick Affairs and Pla- 
ces: Since it is very well obſerv'd (F). That tu 
Impoſſible any Man ſhould govern well in the Common- 
wealth, that u negligent in his own Concerns, or for- 
bear miſpending the publick Treaſure, that hath uſed to 
live above hw private Fortune; for a Man that hath 
managed his own ill, muſt be ſuſpected auben he under- 
takes for Others (g). And further, under this 
Head we may rank all Laws that determine the 
Rates and Quality of Poſſiſſions and Eſtates ; Such 


was the Licinian at Rome, That no Man ſhould have 


4 Poſſeſſin of more than five Hundred Acres of Land, 
nor above One Hundred Head of large Cattle, or five 


Hundred of the Leſs (h). As alſo the Law, which ſons Eccleſiaſtical, without leave from the Senate r) 


Ariſtotlæ ſays was generally obſerv'd in popular Go- 
vernments, That no Mas floald ſell bs firſt Inheri- 
tance. And Oxylw's Law, that Money ſhould not be 
tent upon Mortgage of Land (i). As allo that De- 
cree of the Roman Senate (k). That all Candidates 


for Offices in the Common wealth, ſhould be obliged to 


turn a third part of their Eſtates into Lands in Italy. 
And we may further reduce under this Head all 
Laws that determine the Quantity and Meaſures of 


for any Man to refuſe to obey (p). To this Head al. 


Way, upon any account leave, ſell, or alienate the Py. 


Grants and Legacies, That lay Reſtraints upon 23 
Power of making Wills, or that put a ſtop to 2 
in dedicating things to piows uſes (I). As alſo Laws wh 


That forbid Certain Subjects to poſſeſs Certain kind; the 
of Goods; As in India no private Subject is allowed anc 
to keep an Horſe and an Elephant, the Prince on! 4. 
enjoying that Privilege (. Moreover Laws g. wi 
gainſt Idle (1) and Lazy People; ſuch as was that a 

cou 


among the Nabathei, by which every Man was Py. 
lickly puniſh d that waſted bis Eſtate (n). And thats % 
againſt Perſons that ſuffered their Eſtates to run 19 ruin = 
purely by Careleſineſs and Neglect (o). And Thit 
made by Amaſis King of Egypt, by which ce wn 
Subject in his Kingdom was oviig:d every Year 10 B's 
it appear to the Governour of the Province be lie] in 
what Trade or Profeſſion he was of, making it De 


ſo belong thoſe Laws, by which Subjects are for. 
bid the Acquiſition of Certain Goods, and to encreaſe 
their Eſtates Certain Particular ways ; So Pliny lays 
there was a Decree of the Roman Senate, to farhil 
the digging after any kind of Ore or Metal in traly 
tho it was very well known, that no Country had gra. 
ter abundance or variety (4). To this Head belongs 
alſo the famous Venetian Law, by which no Subject 
of that State can either by Will or Sale, or any othe 


petuity of any immoveable Goods to the Church, or Pg. 
And laftly, the Laws that forbid the Exportation 
Money, and command, that all Trade with Frei 
ers {hall be managed by Barter only, and Exchange 
of Commodities. | 

IV. But Secondly, a further Kight 
which belongs to the Sovereign is, 4 alin- 
that he can take away part of the 724 Maw 
Goods of the Subject by way of Tax. 
For Taxes moderately impoſed, and faithfully lad 


* — — 
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(a) Manut. de LL. Roman. Macrob. Saturnal. I. 3, (b) Plato de LL. I. 6. $70. D. E. Ed. Francof. 
(e) Vid. lian. Var. Hiſt 1. 3. c. 34 Garcilaſs de la Vega, Com. Roy. J. 5. c. 11. 


(4) Vid L. 1I. t. 5. D. & C. L 3. t. 33. de Aleatoribus. Gratian. c. 7, 8, 9. Diſtinct. 80. (a, 

(e) Heraclides de Politiis. (F) Polyb. l. 10. Excerp. Peireſc, (g) Lucan in Antholog. T. 2. p. 834. Ed. Amſt. by o 

(h) Vid. P. Manutium de LL. Rom. Numb XXXVI 7.9. Ariſtot. Polit. J. 2. c. 5 J. J. 6c. 4, : Wor 
(Ii) Vid. LL. Burgund. tit. 84 1. 1.. (&) is. l. 6 Epiſt, 19. (J) Exod. XXXVI. 6. (n) Strabs, 1 15. p 484. 6 H 
(1) Idieneſs, or want of honeſt and uſeful Employment, is the Source of an infinite number of Diſorders, The Spitit Pub] 
© of Mankind being of ſo buſy and adive a Nature as it is, cannot remain in a State free from Action ; and if it is not Man 
« employ'd in ſomerhing that is good, it incvitably applies it ſelf to what is ill. For tho' there are ſome things of an (6) 
© indifferent Nature, they. become ill, when they wholly engroſs the Mind to themſelves; if it is true however, thut ( 
© there arc idle Perſons in the World, that buſy themſelves more about indifferent things, than ill ones One cannot (e 
© commend thoſe who ſpend their whole time, in things neither uſeful to Man, nor pleaſing to God; if it is true, 3 by 7 
© there is no doubt of it, that Men were born to do good. But----we ſee by Experience, that thoſe who apply them- : ow; 
ſelves to no honeſt Calling, generally ran into Debauchery, or Gaming--It were then to be wiſh'd, that — were s Re 
Laus againſt Idleneſs, to prevent its ill Conſequences, and that no Perſon was ſuffer'd to live, without having ſome : kee 
© honeſt Buſinefs to follow, either of the Mind or Body.----T hoſe that aim at Employments, either Political, Fecle⸗ i the 
© fiaſtical, or Military, ought not to be ſuffer'd to ſpend in Idleneſs their youthful time, which is moſt proper for the p def 
© (tudy of Morality, Politicks, Religion, and the 15 of Reaſoning, ITE they pleaſe, Mathematicks, and Hiſtory- : hay 
There are ſtill other Perſons, that betake themſelves to nothing, but only eating and drinking quietly the Eftates that ; to 
© their Relations left em; and care not for learning of any thing, being well enough ſatisfied with tliemſelves, if they : one 
do not conſume their main Stock All the Vertue of thoſe Men, conſiſts in regulating their Expences, ſo as not to live : it r 
beyond their Income. But if their Eſtates are conſiderable, it infallibly happens, that they — an ill uſe of em, and . the 
« plunge themſelves into a thouſand Debaucheries, which make em grow uſeleſs both to others, and themſelves We fol] 
© muſt compel 'em to follow the Advice which Ovid, who had but too well known the ill Effects of Idleneſs, gives pur 
© in his Remedio Amoris, verſ. 135. : _ 

bac 


Ergo ubi viſus eris noſtræ medicabilis avti, 
Fac monitis fugias otia prima meis, 

Hec ut ames faciunt, bec ut fecire tuentur, 
Hec ſunt jucundi cauſa cibuſque mali, 

Otia ſi tollas, perifre Cupidinis avcus 
Contemptæque jacent, & ſine luce faces. 


When you ſeem fit my healing Art to try 
From Idleneſs, at firſt, be ſure you fly : | 
"Tis that, that in your Boſom rais'd the Flame, 
And with freſh Fuel ſtill ſupplies the ſame. 

Be ſtill employ'd, and Czpid's Darts and Bow, 
Together with his Torch, will uſeleſs grow. 


Parrlaſrana Tom. II. p. 279, ©. See the Law of the Egyptians mention'd aboye, Book III. Chap, III. Sect. 2. & Herodt. vid 


n Euterp. 


(n) Stralo, 1 16 p. 539. (o) Vid. Gellium, I. 4 c. 12. (p) Herodot. Euterpe, (q) Plin, Nat. Hiſt, J. 3. c. 20. | (8 


(r) Manurocenns, Hiſt, Ven. J. 17, 
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Chap. V. 


Over the Eflates of the ubjefts. 
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. 
out in the ſervice of the Publicł, are only the Wages 


ch every Man pays the Common-wealth tor 
ping wo * 1 of himſelf and Fortunes; 
ind to maintain the Expences unavoidably neceſſa- 
ry to that End. And therefore when Nero propos'd 
to give orders to lay aſide all Sorts of Taxes, ſuppo- 
ling that Thet would certainly be the nobleſt Grant he 
could ever poſſibly make to the World ; the Senate put 4 
fop to bs beat, by ſhowing bim that the Empire muſt be 
Uill.Iv'd and ruin d, if be cut off the Revenues from it 
that ſupported it (a). Which if a Man will be at the 
trouble fairly to conſider, he will be forced to con- 
ſels, that the Complaints of the People, (who are 
apt to think the Burthen of the Taxes the great 
occaſion and cauſe of all their Miſeries), are ge. 
nerally very unjuſt as well very impudent (b). But 
their Complaints are moſt groun leſs and intole- 
rable, That wear whole Eſtates upon their Backs (as 
Plaut is lays, (1) and yet when they are to be Tax d, 
pretend they are not able to pay, tho' at the ſame time 
bey find enough to allow their Vanity, which lays a 
much more unreaſonable Tax upon them, than the State. 
Archidamus in the Peloponneſian War, when bs 
Allies deſired bim to ſettle ſome ſtated Proportion for 
their Contributions, told them, that War could not be 
carried on by fix d allowances, for that there & no de- 
zermining before- hand, what ſupplics of Money will be 
necellary (c). It being im poſſible or them that engage 
in a War to know what will be the certain Event of it 
(4): For it very ſeldom ha pens, that as Cato 
ſaid, a War will maintain it 2 f. And indeed in 
general, The publick Expences cannot be confin d 
within any particular Bounds, becauſe of 
that Variety of Caſualties and Accidents 
which happen, and which do not depend up- 
on our ſelves but our Neighbours, which will al- 
ways demand ſupplies of Money to be defeated or 
avoided (e). 
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V. However, a Wiſe Prince will 
ſo far comply with the querulom Hu 
mour of his People, as to take care 
that his Taxes be collected with as 
lictle diſturbance and as much gen- 
tleneſs as poſſible, Now the generality of People 
think it harder to be obliged to part with what 
they look upon to be their Property, than to be de- 
nied the Appropriation of ſome few particular 
things (F). "Tis generally true, chat Men have 
bardly any ſenſe of publick Calamities, as Hannibal 
told the Carthaginians) but when they affett them 
in their private Fortunes; and there is no Liſs they feel 
fo much, as that which touches any part if their Eftates. 
And therefore Some have thought it the beſt way 
to provide for that inconvenience once for all, 
and ſet aſide a Portion of their Eſtate, purely for the 
uſe and ſervice of the publick (g). Some again 
are of Opinion, that the Generality of che People 
are burthen'd leſs by Taxes rais d by Cuſftem or 
Exciſe, than when levy'd in a way of Subſidy and 
Tribute. In laying Impoſitions or Cuſtoms upon Fo- 
reign Commodities imported, it ſhould be conſider'd, 
whether the Commodities are for neceſſary uſe, or 
only for Luxury. If they are of the latter. kind, 
the Cuſtow may very juſtly be laid heavier, to 
2 and ſuppreſs Extravagance and Riot; and 

ecauſe the Rich, or they that enjoy large Privileges 
otherwiſe, and contribute little to the Publick, are 
generally the only Buyers. It ſhould alſo be con- 

ſidered farther, whether the ſame Commodities 
might not be produced at home, or wrought to 
the fame perfection, by the induſtry and applica» 
tion of our own People. And if it appears they 
may, the Impoſts ought to be rais'd higher upon 
them, eſpecially upon Commodities that bers only 
to ſupply Luxury and Vanity, and make us pay 
Tribute to other Nations, wet for our Land, in- 


What to be ob- 
ſerv'd in the 

Im poſition of 
Cuſtoms. 
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(a) Tacit. Ann. 13. c. 50. Vid. Hiſt. 4 Tac. c. 74, where Cerealis tells the Treviri, All the Harm we have done you 


by our right of Conqueſt, hath been only to defen 


and ſecure your Peace ; for it is impoſſible to ſu port Peace in the 
World without War, to maintain a War without Money, or to have Money without a upply from 


axes, IJſeus, Orat. 


He thought that he ought to be very thrifty in his own Expences, and reſerve all that was left for the uf. 
Publick, chat there might be enough to defray the Charges of — State. Spy, Orat. 14. The Laws + Fad — 


Man that is return'd into the Exchequer, to take any mr of publick Truſt, be 


(b) Vid. Hobbes de Cive, c. 12. ſ. 9. Plaut. Ciſtell. A 
() Plat. Apophth. p. 219. & in Craſſus, 


2. Sec, 2, 
(4) Procop. de Bello Perſic. L. 2. c. 26. 


ore he hath diſcharged that ms 
(1) In Epidicus, Act. 2. Scen. 2. v 42, &c. 


It will not be impertinent to the Diſcourſe, or difficult to apply to any Preparations for War, whar is mention“ 
* 87 25 Choniates, l. . * The Emperour Manuel Comnenus was over-perſwaded A his Treaſurer Fohannes 1 


to apply 


© defray the Expences of it The 


one hand by miſrepreſenting the Greatneſs of the Ex 


the Money that was uſually raiſed to maintain a Navy to bis own uſe, an 
© Reaſons he gave to induce him to it were, that the State had not always cccafion for a 
© keep it were conſtant, and ran generally very high; and that therefore it would be a better way to call 
the Exchequer, and whenever the 2 of Affairs made a Fleet neceſſary, the Emperor's Coffers would be full enou 
ropoſition took, and Puzenus was a 

have more than common Sagacity and Skill in the management of Publick Affairs. But in Reality, the 

© to the Common=-wealth could not have given more pernicious Advice. For he deceiv'd the Emperour 1 


ring it into the Ercbequer, The 
cet, and that the Charges to 
the Money into 


h 
plauded for an extraordinary Man, and lool d hs 


reateſt Enemy 
wo ways, On 


pence, And on the other by falſely Stating the eaſineſs of the Charge 
© it might be reduced to. And upon this Counſel, raſhly given, and obſtinately adhered to, the Provinces tha — 


t la upon 


the Sea were continually afterwards infeſted with Pyraczes. And therefore the Hiſtorian infers, that the Caleaileles — 
followed might as juſtly be charg'd upon the Author of that Advice, as a Fire is as much upon the Perſon that does not 
© put it out * he can, as him that at firſt Kindled it. Vid. Niceph Gregoras, I. 6. who gives an account of ſome In- 
ſtances, in the publick Affairs like this, in the Time of Andronicus Paleologus. SE 


( f) Vid. Liv. I. 5. c. 23 1.30 0c 44. Plat. Camillus. Where the People took it very ill, that they were forced to give 


back 2 Tenth part of the Booty that had been ſhared amon 
Homer. Iliad. 1, v. 125. 226. 
a nt ler ewes) Ae mt Alas, 
Aude & d, tmvois mAiNoa mi] emſcigtry. 
Claudian de Laudib. Stilicon, L. I. v. 379, 380. 
Graviorem amiſſa dolorem 
Quam necdum queſita, movent, 


Vid. L. 24. t. 1. I. 5 D de Donat. inter Virum & Uxoy. 


g them, 


W'have ſhar'd the Spoils of the victorious Field, f 
And none will to a new Diviſion yield. 


The loſs of our Enjoyments grieves us more 
Than not to have enjoy d. — 


(g) Vid, Diodor. Sicul. I. 1. c. 72, Paulum Marnefri dum de Geſt. Longobardorum, 1. 3. e. 16. 
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dared, 
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"Of the Power of the Sovereign, 


deed, or Paſſeſſont, but what is much worſe, for our Folly 
(a). As to the Exportation of Commodities of our own 
growth, it ſhould be conſider d whether it be the 
intereſt of the Common- wealth, that they ſhould 
not be exported; or whether it be neceſſary to 
ſend them to a Foreign Market, that the Subjects 
have a way to continue Trade or encreaſe their 
Wealth. The Firſt naturally raiſes the Cuſtoms 
upon the Commodities, the Second lowers them. 
But beſides it may be further conſider'd, whether 
our Commodities are abſolutely neceſſary in other 
Countries, and whether they are to be had from 
any other plate. For all know the Induſtry and 
Diligence of the Merchant, and what difficulties 
and dangers he will venture himſelf in, upon the 
hopes of advantage; and that if the Impoſitions up- 
on their Commodities be too high in one place, the 
Market will ſoon be carried to another; or elſe 
that they that buy, will content themſelves to be 
without the Commodities: as Gallianws once aid, 
what cant we live without this Egyptian Linnen, and 
cant the Common-wealth be ſafe without theſe Robes of 
Honour? And in my opinion, Heſiod's Rule may be 
very well apply'd to Cuſtoms, wie due mavlds (1), 
The Half i more than the Whole. For a good Har- 
bour is worth but very little when it hath loſt its 
Trade, And ſuch a Conſtitution too as Nero made, 
might poflibly deſerve Conſideration, That Veſſels 
of Trade ſhould not be taken into the valuation of E- 
fates, and that the Merchants ſhould not be obli- 
ged to pay Taxes for them (). The Government 
ſhould alſo provide againſt the Frauds, which 
Collectors of Cuſtoms uſually have, to promote their 
own private Gains, and take care to hinder their 
Importunity and Impertinence, and the trouble the 
give Subjects and Traders, which are born wit 
more impatience and regret, than the Cuſffoms 
themſelves. Thus Dio Caſſiss B. 42. faith, that 
Czſar deliver'd Aſia from the Exattions and Oppreſſions 
of the Publicans, and reduced all their Cuſtoms into a 
form of Tribute (e). So Tacitus (d) commends an 
Edidt of Nero's, by which he Commanded, that the 
Laws relating to the Taxes, that had been out of uſe till 
then, ſhould be entirely laid afide ; and that no ſuit for 
any Tax that had been drop'd, ſhould be revivd after 
the Year was expir'd ; and that the Magiſtrate ſhould 
have a Power extraordinarily to paſs Fudgment againſt 
the Publicans, Neither indeed ſhould the Exche- 
quer it ſelf be always allow'd too much Favour, 
becauſe that ſeldom loſeth a Cauſe, but under a 
ood Prince, and becauſe there are never wanting 
thoſe that have impudence enough to aſſiſt all its pre- 


tenſions (e). 1 g 
| But in levying Taxes, and in- 
Andotber Taxen. 4,4 any ſort l upon the 
Subjects, particular Care ſhould be taken not to 
ive any juſt Occaſion of Complaint, which will 
bo unavoidable where the Taxes are laid unequal- 
ly. For as Hobbes very well obſerves, 4 Burthen 
which the whole Body of Subjects may poſſibly think ea- 
fie and gentle, will if any conſiderable Number releaſe or 
excuſe themſelves, lie heavy and inſupportable upon the 
reſt CF). For generally, it is not the Tax it ſelf, 
ſo much as the Diſproportion and Inequality of it, that 


JE 


ſits uneaſy upon the People, either from the Dil. 
content that followeth upon the Injury, or from 
Envy that others ſhould be excuſed. And indeed 
ſince All the Subjects pay the Common- wealth. 
in Reality, is nothing elſe but the Price of Peace: 
tis but reaſonable, that ſuch as have an equal 
Share in the Peace, ſhould pay equally for it, by 
aſſiſting the Common- wealth, either with their 
Mon or their Perſons; fo that all Inmunities and 
Privileges granted in Common-wealths to particu. 
lar Men, or Orders of Men, are no further Reaſo. 
nable, than as they who enjoy them ballance them 
by the extraordinary Merit of the Service they do 
(g). But to diſcover in what this Equality con. 
lifts, it muſt carefully be obſerv'd, that the Ex. 
quiry is not after Equality in Money, but in Chare- 
and Burthen ; or in other words, it is not neceſl;. 
ry to this Equality I ſpeak of, that every Man 
ould pay an equal Sum of Money, but that the 
Share every Man is to pay, ſhould not lie hea. 
vier upon one than another, which may eaſily e. 
nough be effected by making the Pr. portions equal 
between the Burth:n of the Tax and the Benefit of 
Peace, For though all equally enjoy Peace, yet 
they do not all make the ſame Advantages by it. 
Some get much more than others; and again 
ſome ſpend much more than others. And from 
hence Hobbes makes an Enquiry ; Whether the 
Subjects ought to contribute to the publick, in 
Proportion to what they get, or what they ſpend, 
* or whether a Man ſhould be taxed according to 
© what he hath coming in, or according to what 
he conſumes ? Where firſt I think I may fay, 
that ſince every Man is ſecured in his Pr. 
ty, by the Care the Common-wealth takes of him, 
he may juſtly be zaxed in Proportion to his Income, 
as Servins Tullius ſaid, in Defence of the Inftitwim 
of the Cenſis (hb). It * very Fuſt I think, and vey 
much for the Publick Good, that ſuch as have large 
Fortunes ſhould pay largely, and ſuch as have l:ſs in 4 
due Proportion, And thus all Subſidies levied upon 
extraordinary Exigencies in the Common-wealth, 
ought to be laid according to the Value of Eftates. 
And then, Secondly, Since every Man's Life is 
defended by the Sword of the Common-wealth, 
and Life is equally dear to Poor and Rich, they are 
both equally obliged to attend che Service of the 
Wars, and to pay an equal moderate Tax upon that 
account, ſuch as a Poll tax, in which the Rich pays 
no more than the Poor. But becauſe it is owing in 
like manner to the publick Care of the Common- 
wealth, that the Subjects have the Advantages 
and Opportunities of raiſing Eſtates by their own 
Induſtry ; the great Difficulty in this Cale is, 
how the Tax upon this account ought to be laid? 
And perhaps the moſt Convenient way may be, 
to Tax Men according to what they conſume, 
rather than what they ger; eſpecially, ſince Men 
generally ſpend in Proportion to what they have 
coming in. For if the Tax be laid according to 


what People have coming in; and it ſhould hap- 


pen that ſome who have equal Incomes, ſhould 
yet have very unequal Poſſeſſions, (which is as 
common as it is for one Man to be Frugal, and 


(a) Dio Chryſoſt. Orat. 79 p. 664. D. 

(c) Vid. L. 39. t. 4. I. 12. Princip. D. de Publica nii. 

() Hobbes de Cive, c. 13. ſ. 9. (2) 
ria, de Priv. Sacerd. Egyptior. p. 389, 390. 


(1) V. Heſiod. Oper. & Dier. v. 40. ubi vid Cleric. 
(4) Tacit. Ann. 13. d. l. 
Vid. Diod. Sicul, I. 4. c. 3. de Machaon & Podalir. 
(Þ) Dion) ſ. Halicarn l. 4 p. 215. Edit Lip, | 

2 lay 


() Tacit. Ann. bs e. 51. 
e) Plin, Panegyr. c. 36. 
a Hocr. Þ hee. Buſi- 
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Over the Eſtates of the Subjetts. 
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lay up what he can, and for another to ſpend 
what he gets in Waſte and Luxury) The Con- 
ſequence will be, that they that equally enjoy 
the Benefit of the Common Peace, muſt yet bear an 
unequal Share of the Kurthens of the Common- 
wealth. For Inſtance, Here are two Perſons 
which get equally an hundred Pounds a Year, and 
one of them ſpends conſtantly Forty of it, and 
the other perhaps Furſcore: Since both of them 
equally enjoy the Benefit of Peace, it ſeems Rea- 
{onable that both ſhould pay equally for it. But 
then in this there will be theſe two Inconveniencies, 
Firſt, That it will be very difficult for the Go- 
vernment to diſcover what each Subject gers every 
Year by his Induſtry ; beſides that, there cannot 
be a Review made ſo often, of what every Man 
is Worth. And Secondly, That if the Tax be 
levied at the Years end, when both have made 
up their Accounts of what they have received, and 
how much expended, and the Tax be Jaid upon 
each of them in Proportion, to what they have 


remaining of the laſt Years Income; tis manifeſt, 


that one muſt pay double as much as the other, 
though both equally enjoy'd the common Peace. 
And what is worſe, the one ſuffers for his Par/#- 
meny, and the other is eas d by his Extravagance. 
And therefore it muſt be the beſt Method to la 

the Tax upon the thing, which are to be conſumed, 
and then every Subject will inſenſibly pay his 
Share to the Publick, in Proportion to his private 
Conſumption, not indeed for what he now actually 
is, but for what, by the Protection of the Com- 
monwealth, he was formerly poſleſs'd of; and 
ſo that which is paid to the Publick, will be look'd 


upon to be part of the Price of the things that are 
conſumed (a). But what hath been ſaid before, in 
other Reſpects, of the Cuſtoms, may alſo be ap- 


plied to Taxes and all other publick Impoſitions (b). 


What ways of raiſing Money Neceſſity may ſome- 
times force a Government to take, may be ſeen 


at large in Arxiſtotles Oeconomicks, J. 2. c. 1. I 
cannot by the way forbear mentioning a very 
odd ſort of a Tribute, which the Tnca's of Peru 
laid upon the pooreſt of their Subjects, which 
was to bring every Year to the Governours of 
their Provinces, a certain number of Gnar's 
Horns; the Deſign of which might poſſibly be, 
either that no Body ſhould think himſelf exempt 


Ms 


a. _ ** 


from paying Taxes, or c!ſe perhaps to free them- 
ſelves Wach chose Inſects (e x * | 
VIE. (4) Sovereign or Tranſcen- 
dental Propriety (which isthe third 
Head) is what ſome pretend to 
be afraid of, more upon account 
of the Name, than Thing (1). The Sovereign 
Power, they ſay, was ereted for the common 
Security, and that alone will give 2 inc a ſuf- 
ficient Right and Title, to make uſe of the Goods 
and Fortunes of his Subjects, whenever Neceſſty 
requires; becauſe he mult be ſuppoſed to have a 
Right to every thing, without which the pablick 
Good cannot be obtain'd. But the Trayſcendental 
Propriety is too Arrogant and Ambitious a Name; 
and which ill Princes may ſometimes abuſe to the 
Damage and Ruin of their Subjects. But as it is 
triſting to diſpute about Words, ſo I think there 
can be no Abſurdity or Danger in giving a par- 
ticular Name, to a particular Branch of the So- 
vereign Power, as it exerts it ſelf ina certain way, 
upon certain things. What the force of this Pro- 


Of the Sovereign 
or Tranſcerdental 
Propriety. 


priety is, I ſhall now endeavour to explain (2). 


It will be confeſs'd agreeable to natural Equity, 
That when Contributions are to be made for the 
Preſervation of ſome particular thing, by Per- 
ſons that enjoy it in common, every Man ſhould 
pay his Quota, and one ſhould not be forc'd to 
bear more of the Burthen than another. And the 
ſame holds to be Equity alſo in Commonwealths ; 
but becauſe the State of a Commonwealth may 
often be ſuch, that either ſome preſſing Neceflity 
will not give leave, that every particular Subject's 
Quota ſhould be collected; or elſe, that the Pub- 
lick may be forced to want the Uſe of ſome- 
thing in the Poſſeſſion of ſome private Subject; 
it muſt be allow'd that the Sovereign Power may 
ſeize upon it, to anſwer the Neceſſities of the 


State. But then, all above the Proportion that 


was due from the Proprietors, is to be refunded to 
them by the reſt of the Subjects. For Example, 
When a Town is to be fortified, the Fields and 
Gardens of private Subjects muſt be laid open, 
and perhaps their Houſes be pull'd down, to give 
room for the Works and Ditches. In Sieges, Houſes 
and Trees that belong to private Perſons are 
taken down, that the nemy may not be ſheltred 
by them, or the Beſeg d inceommoded. Materials, 
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(a) Beſides, theſe Contributions by way, of Exciſe,are a Means to reſtrain the Exceſs of Luxury, and Profuſeneſs, People 


need only forbear making magnificent Feaſts and Entertai ments, and wearipg fine Clothes, and then they will 


much. But if they will, at any rate whatſocver, indul 


not pay 


their Appetite, and humour their Vanity ; they ought to 


S 
blame no Body but themſelves. Set 'Hochſteters Collegium Puffendorfianum, c. Exercit xi. Sekt. 12. (b) 7 4. are; 1 
in Agricola, c. 19 Where he ſays, that it * rais d the Tribute upon the Britains, or obliged them to pay a greater 


Quantity of Corn, he made them amends, 


y allowing them proportionable Favours, and by taking away all thoſe Ex- 


ations and Oppreſſions which were more inſupportable, than the Tribute it ſelf ; for Rey had been forced before to wait 
| y 


ridicnlonfly at the Granaries, though they were ſhut againſt them, and to buy their o 


Corn, and ſell it again at a ſet 
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Price : and it had been common to ſet them new Roads and Places at a great Diſtance, that the People might carry their 
Corn from the Incampments that were neareſt to them, to thoſe that were fartheſt off, and in the worſt ways, that ſo 
what lay open forall, might turn to the Adyantage of a few Vid. Cic. in Ver. AF. 3. And it was too ſevere an Anſwer, 
Peſcennius Niger gave the Fews, when they begg d him to leſſen the Taxes upon their Eſtates; You would have me 
take off the Tax upon your Lands, but I aflure you, if I could, I would lay one more upon the Air you breath, Spartianus, 
c. 1. (e) Garcilaſſ. dela Vega. I. 5. c. 6. Moreover, as to what relates! in general, to the manner in which'a Prinee 
ought to manage ſo as to make the Revenues of the State conſiderable, without oppreſſing the People See Charron de 
la Sageſſe, Liv. III. Chap. II. Sect. 21. the Parrbaſtana, Tom. I. p. 274, Ge. and Mr. Buddens's Philoſophie Pratique, 
Part III. Chap. V. Se&. 7. &. 8 e. 5, 6. (d) Dominium Eminens. (.) Sce above in B. 4. c. 6, f. z, pc. See 
Mr. Buddee's flictory of the Law of Nature, in his Sele#a Fur. Nat. ſ. 53. Beſides we muſt remember, that every thing 
that lies in the Territories of a State, and has no particular 2 belongs originally to the State, unleſs it is other 
wiſe left in common by a conſtant and receiy'd Cuſtom. ' See Mr. Titius in his Specimen juris publici Romano-Germanici. 
Lib. II. Cap. III. (2) Sec Grot. B.. c. I. [ 6, and c. 3. . 6, and B. 2. c. 14.1. 7, 8. and B. 3 c. 19. ſ. 7. and c. 20, f. 7, Sc. 
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private Men lay by for their own Uſe, may be 
taken and made uſe of in publick Fortifications. 
In general Scarcity, the Store-Houſes and Grana- 
ries of private Subjects are ſet open. In the Ex- 
rremities of State, Monies entruſted with the Go- 
vernment are ſeized. And private Men's Coffers 
are rifled when they are not kind or publick ſpi- 
rited enough, to offer their Money voluntarily by 
way of Loan, As Xenopbon ſays Cyras did (4). 
Perhaps what Ceſar did of this kind, when he 
came to Rome aſter the Defeat of Pompey, is not 
to be juſtified, though he be ſupposd a Lawful 
Prince. For as Dio relates it ; © He pretended 
© to borrow the publick Money, when he found 
© there was no other way of getting it, but con- 
© tinued to threaten Force, and to demand it as 
© his due; and yet was reſolved never to pay it 
© back (3). So again, if there be no other way 
to oblige a common Enemy to retreat, our own 
Country is to be laid waſte, and all things which 
might be ſerviceable, to be carried away, or 
left unfit for Uſe (c). From all which it ap- 
pears, that Tranſcendental Propriety never takes 
place, but in the Extremities and Neceſſities of the 
Commonwealth. Tho' Becler in his Comment 
upon Grotias, I. 1. c. 1,1, 6. obſerves, © That the 
© Neceſſity here meant hath its different Degrees, 
© and that it is not only at the laſt Extremity, 
this Power may be made uſe of. But neither, 
on the other hand, is this Power to be extended 
roo far; but ſhould be reduced to Equity, as nigh 
as it is poſſible. And a famous Example of this 
we have in Livy, l. 3 1. c. 13. From hence ic 
may alſo be further infer'd, that the Prince him- 
ſelf cannot releaſe a Subject from the force of 
this Tranſcendental Propriety. Becauſe the publick 
Extremities of the Commonwealth muſt always 
be ſuppoſed to be unanſwerable Exceptions to all 
ſorts of Privileges. For it is a Contradiction to 
pretend to be a Subject, and yet to inſiſt upon a 
Right, utterly inconſiſtent with common Sefery. 
But however, without Diſpute, They that have 
loſt or ſacrificed their Fortunes to the publick 
Safety in ſuch Extrewities, ought to have a Reftitu:i- 
on Or Satisfattion made them, as far as it is poſſible 
by the whole Commonwealth (1). Some indeed 
will make this Exception, when tho' the Damage 
ſuſtain'd be unavoidable, it might yet have been 
eaſily foreſeen and prevented. For the purpoſe, 
when Houſes built in the Suburbs, are pull'd down 
in time of Var. For the Proprietors of theſe can 
demand no Compenſation for their Loſſes; becauſe 
they knew before that they could nor build in 
thoſe Places upon other Terms. And conſequent- 
ly, by building there notwithſtanding, did in a 
manner tacitely conſent to them. But much leſs 
can any Compenſation be allowed, where the Ne- 
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ceſſity was univerſal, and every Subject ſuffer 


equal Loſs, For the Publick is concern'd n0 
further than to take Care that the Subjects be 
not injured by any ill Conduct in Government 
but never obliged it ſelf to bear all the Damage: 
they might at any time ſuſtain (4). 
VIII. As to the publick Goods 
which belong to the Common- 
wealth it ſelf as ſuch, it is to 
obſerv'd, that in ſome Kingdoms 
they are divided into two Parts, 
one of which is intended for the 
Maintenance of the Prince, and 
the other to defray publick Expences for the Pre. 
ſervation of the State (2). (So Dionyſius Halicar- 
naſſeus makes a Diſtin&ion between the alle 
Mens, Or the publick Poſſeſſions, and the Tg, 4 Baniuy 
A, and the Patrimony of the Prince (e). And 
in China, one part in nine of the Land belon 
to the Emperour (F). By that part intended to 
maintain the Prince, I mean, That the Prince 
in ſome States hath certain Goods aflign'd him 
out of the Publick, the Income of which is to main. 
tain the Expences of his Palace, And of all theſe 
the Prince hath the full Profirs, and may diſpoſe 
of what he hath coming in from them, as he 
pleaſes ; and what he lays up out of his Income, 
where the Laws of the Kingdom do not provide 
otherwiſe, makes an Acceſſion to his own private 
Patrimony (g). The Emperor Pertinax (b), upon 
this View refuſed to have his Name put upon any 
of the Imperial Poſleflions ; becauſe, as he ſaid, 
They were not the Emperor's Propriety, but the commun 
public Eftate of every Roman. In Pers, under the 
Empire of the Tuca's, the Lands were divided in- 
to three Parts; one part belong'd to the Empery, 
another to their Ged the Sun, the third to the 
Commonwealth ; and therefore the Subjects paid 
no Taxes out of theirs (i). But ſecondly, the 
Goods which are to defray the Expences for the 
Conſervation of the State, are only barely en- 
truſted to the Care and good Husbandry of the 
Prince, who ſhould always have eſpecial Regard 
for the publick Good (3), and expreſs the ſame 
Caution and Conſcience as a Guardian ought to 
have for the Efate of his Pupil. From whence it 
may be eaſily infer d, on which ſide the Rigt: 
lies, to what a Prince gets or lays up in the time 
of his Reign, on bis or on the Commonwealth's. 
For if a Prince grows rich out of that Branch of 
the Publick Revenues which belongs to the Com- 
monwealth ; or by impoſing Taxes upon his Sub- 
jets; or by the Expence of their Blood ; or by 
employing them in any of thoſe Services which 
by common Obligation they owe the Common- 
wealth; ic is clear, that his Wealth muſt accrue 
to the Publick, and not to his own private Efate- 
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Prince bath Over 
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(a) Xenoph. Cyroped. I. 8. (b) Dio Cafpus, I. 42. 


— 
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(e) Critolaus, When the Romans were making War u n him, 


agreed with the Achaian Magiſtrates, that all Suits for Debts ſhould be put off, and no Man ſhould be obliged to make 
any Payment till the War was at an end, Vid. Polyb. Excerp. Leg. 144. c. 3. F. I. 18. t. 3.1 8. O. de leg. Commiſſoria. 


Curtius, |. 3. c. 4. See Sweton, Ch. 42. of Ful. Cef. the Law made 
(4) Fo. Chriftopb. Becmannxs, Medit. Polit. Diſſ. 21. . 8. 
(e) Dion, Halicarn. I. 3 4 


(1) See Grot. B. 3. c. 20.1. 7. 
(2) See Grot. B. . c. 6.1. 11. 
(g) Senec. de Benef. I. 7 c. 6, Every thing bel 


by Ceſar about the Payment of Debts, 


ntig. Roman. 


( f} Martin. Hiſt. sin. I 4 c. 24 


to Ceſar, but to his Exchequer — his own private For- 


tune ; eyery thing is at his Command, but his Patrimony only is his own by Propriety. ( Herodian. I. 2. c. 15. 
105 — Garcilaſſ. de la Vega Comm. Ray, I. 5. c. 14 and Francis Hottomans Fneft, liluft, (3) See the laſt Section of 
this pter. 


But 


Fa ES . , . Pint ef ou to ye nd ded RET» oem LI - 


— 
8 


p <= TT 2: 


— — ** 


4 a a * a, ": 


Chap. V. 


Over the Eftates of the Yubjetts, 


* it. * —— _— CCC. PÞÞAvtw » at 


Ni T7 


Bur ſuppoſe, as it may alſo happen, that a Prince 
may make all neceſſary Preparation for a War, 
ind carry it on afterwards, without any Aſſi- 
{tance of the publick Treaſure, upon the Strength 
of his own private Riches and Eſtate, without en- 
gaging the Commonwealth, eicher in the Expence 
or Hazard of it, or it may be perhaps, _1 
from the Profits and Revenue of his Crown: lands 
In ſuch a War 'tis alſo clear, that whatever Ac- 
quiſitions a Prince makes will be abſolutely his 
own Right, and that he may if he pleaſe ex- 
clude the Commonwealth. For I have an un- 
deniable Right to the Profits of whar I have che 
Uſe and Produce of, and therefore may diſpoſe of 
them as I think fit (a). 
IX. I ſhall in the next place 
Of the Alienation enquire, what lawful Power any 
f the Kingdom, Prince may have to alienate the 
or any part of it. 2yhole or any part of his Kingdom. 
By which I do not mean a Patri- 
monial Kingdom, but a Kingdom receivd by free 
Conſent of the People. Grotius is very large upon 
this Queſtion (%. The Iſſue of the Matter in 
Diſpute in ſhort is this; That a Prince hath no 
manner of Power to transfer or give away his 
Kingdom by his own ſingle Authority ; and that 
his Subjects are not at all obliged by ſuch an Ad if 
made; and that the Conſent of the People is entire- 
ly as neceſſary as that of a Prince. For as the 
People cannot juſtly take the Crown from their 
Prince, ſo neither can he, without their Conſent, 
ſet it upon whoſe Head he pleaſeth. But in the 
Alienation of a part of a Kingdom, beſides the 
Prince's Conſent, there is required not only the 
Conſent of the People, that are to continue under 
their old Prince and Government, but the Con- 
ſent of that Part too eſpecially which is to be 
alienated. The Reaſon is, Becauſe they that at 
firſt erected the Commonwealth, and they that 
came voluntary into it afterwards, bound them- 
ſelves by mutual Compa#, to be govern'd by one 
and the ſame Government, as long as they thought 
good to continue in the Domimons of the ſame 
Commonwealth. And therefore, as every par- 
ticular Subject acquired a Right by Vertue of 
that Compact, not to be violently ejected out of 
the Commonwealth, nor to be given up to any 
Foreign Power, except by wa of Puniſhment ; 
ſo the whole Body of the Subjects from the ſame 
CompaF, acquires a Right to it ſelf over thie par- 
ticular Subjects, by which no Subject can put 
himſelf under a foreign Government or Power, or 
diſclaim and renounce the Autbority of his own, 
as long as he is allowed to live in any of the Po. 
minions belonging to it. And therefore, ſince all 
Commonwealths (as all Moral Bodies) are form'd 
and grow by a Conſent of the Parts, we mult look 
back upon the original Deſign, and Intentions of 


the Primitive Founders of them, when we enquire . 


what Power the whole Body hath over the Parts in 
ſuch a Caſe as this. And it cannot be preſumed, 
that their Intentions were, that the Body ſhould 
have a Right to cur off its own Members when it 
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pleas d, and deliver them up to another's Power 


and Command. And for this Reaſon the Peo- 
ple of Guienne juſtly refuſed to be ſeparated from 
the Kingdom of Exgland, notwithſtanding the 
Grant and Donation of Richard the II. Ce). But 
indeed there is one Exception againſt what was ſaid 
before, That a Part ought not to diſown or ſe- 
parate from the Body, while it continues within 
the fame Dominions, and that is this ; except ir 
be in the laſt Extremities, and that it be impoſlible 
for it to preſerve it ſelf otherwiſe, than by ſub- 
mitting to the Enemies Power and Authority. 
For in all Agreements of this Nature, the utmoſt 
Neceſſity ſeems of Courſe to be excepted ; which, 
it is always allowed, gives a Man full Liberty to 
ſecure himſelf all the ways he can poſſibly. And 
therefore tis no more than what mult be expected, 
and is far enough from being criminal, That a 
Town after it hath made the beſt Reſiſtance it could 
againſt an Enemy, ſhould at laſt chuſe rather to 
ſurrender, than ſuffer it ſelf to be carried by 
Storm, and be put to the Sword. For lince eve 
Man that ſubmits himſelf voluntarily to Civil Go- 
vernment, had before from Nature, a Right to de- 
fend himſelf all the ways he could, and therefore 
enters into the Commonwealth for the better At- 
tainment and Security of that Right ; When the 
Commonwealth can no longer afford Protection 
or Defence to the Subjects, they muſt be ſuppoſed 
to be releas d from the Ties they were under be- 
fore, and to be at Liberty to conſult their own 
ny as they think beſt. And without Diſpute, 
the Commonwealth it ſelf can have no other 
Right over the Members of it, than what was gran- 
ted and left by them that at firſt erected it. And 
therefore as the Commonwealth engageth to pro- 
tect and defend every one of its Members, unleſs 
hindred or prevented by unavoidable Neceſſity; 
{o whenever it ſtruggles under ſuch a Neceflity, 
it is ſappoſed, that no Man is forbid to provide 
for his own Security as well as he can. In the 
Nataral Body indeed, it is lawful to cut off an 
particular Member to preſerve the whole, becauſe 
every Member lives entirely by the Life of the 
Body, and cannot live otherwiſe; but in a Mora! 
or Politick Body, tis poflible the Members may exiſt 
and live in a ſeparate divided State“; and there- 
fore the Body Moral hath not the ſame Right over 
his Members as the Natural. But if a Prince ſhould 
be neceſſitated by Extremity of his Affairs, to 
compound for a Peace with an over powerful 
Enemy, by giving him a certain Country in his 
'Dominjons, and that Country ſhould diſown and 
deny the Grant; in this Caſe, it is my Opinion, 
that the Prince may draw his Forces out of their 
Town: and Garriſons, and leave them naked, not 
hinderiag the Conqueror from taking Poſſeſſion of 
them. But then that he hath no Power to oblige 
or force them to ſutrender themſelves, or to ſub- 
mit to the Conqueror: Authority. Neither can I 
think, that the Country is under any Obligations, if 
they have Strength enough in it, not to make 
Reſiſtance againſt ſuch a Conqueror, or afterwards 
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(a) V. Grot. L 1. c. 3. f. 12. 

(b) L. 1. c. 4. . 10, & 1. 2. c. 6. ſ. 3. 

(e) Froiſſard, I. 4. Polyd, Virgil. Hiſt, Ang 
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if they can, not to ere themſelves into a diſtinct 
Communwealth. For thus when the Emperor 
ovian was obliged by Treaty to give up the 
City Niſibis to the Perſians, the Citizens deſired 
they might have leave to defend themſelves (a). 
By ſuch Agreements therefore, the Prince indeed 
and People toſe their Right to ſuch a Country; but 
the Conqueror, if they conſent to receive him and 
ſwear Allegiance to him, acquires a lawful Autbo- 
rity and Power over them. As to that Opinion 
ſome are fond of, either with regard to / King. 
doms, or perhaps only to ſome particulars, That 
whatever Goods are appropriated to, or as they ſay, 
incorporated in the Crown, can never be any way 
alienated, and that neither the longeſt Courſe of 
Years, or another's quiet and peaceable Poſſeſſion 
can ſecure them from an Ad of Reſumption, at 
any time after, it is without Diſpute, falſe and 
groundleſs. And much more abſurd and ridicu- 
lous is it to aſſert, that any Kingdom may have 
Privilege to waſte and ruine others, and yet that 
what it hath once ſeiſed, can never afterwards be 
recover'd from it. 
$ X. From what hath been ſaid it 
is further evident, That a Prince 
cannot without his People's Conſent 
(1), make his Kingdom Feudatory to 
another, or hold it upon Condition 
of (b) Forfeiture whenever the Feu- 
dal Oath is violated, or that when 
his Family is extinct it ſhall devolve to the Prince 
it is held from. For if the Conditions be ſuch as 
theſe, the making the Kingdom Feudatory is in- 
deed a Conditional Alienation. And again on the 
other hand, the People may recal any 4# of Ho- 
mage Which the Prince hath remitted without 
their Conſent. And it further follows, that a 
Prince cannot mortgage any part of his Dominions, 
ſo that the Government of it, and Natural Poſ- 
ſeflion, ſhall be for ſo long refign'd to the Credi- 
tor, without the Conſent of his People, and the 
Part engag'd by the Mortgage ; and much leſs if 
there be any Conditions of (c) Forfeiture annex'd. 
The Reaſon of which is, Not only becauſe a fi- 
nal Alienation is generally the Conſequence of 
Mertgaging ; but beſides, becauſe the People when 
they made Choice of their Prince, choſe to be go- 
vern'd by bim, and not by any other. And becauſe 
it may juſtly be preſumed, that they that are 
grown and are ſtrictly united in one People, can 
never be willing to be broken and canton'd into 
Parts and Diviſions. 
| XI. Andit is alſo further evident, 
That the Prinee hath no Power, 
without Conſent of his People, to a- 
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lienate thoſe Goods, the R:wenues of Which 
are deſign'd, either to ſupport the patlick E.. 
pences, or to maintain the neceſſary Greazy,” 
and Dignity of his Conrt. For in thoſe Gy, 
the Prince is allowd only the Uſe and Produc, 
of them, which can never amount to a Figl. 
of Alienation (2). And tho' perhaps he may thin; 
himſelf well enough provided for, for his own 
Life, yet ic ſhould be conlidered that there are 
to be other Princes to ſucceed him, who are 4 
to be maintain'd agreeably to the Dignity t 
Crown'd Heads, But however, we are to diſtin. 
guiſh carefully between the Goods themſelves g; 
the publick Patrimony, and the Profits or Produce of 
them. The firſt the Prince hath no Power to alie. 
nate, the other he hath free Liberty to diſpoſe of 
as he pleaſeth. Thus where the Right * of wha; 
the Sea or Rivers caſt up and join to the Land, is the 
Publick Patrimony, or belongs to the Crown, the 
Prince cannot make away, or transfer that Right 
to any one elſe; but 1 can ſee nothing that can 
oblige him, not to diſpoſe of whas is thrown up jy 
the Tide or the Stream, as he thinks fit ; becauſe th; 
is the Produce of that Right. So the Right of 
Confiſcation may be a Publick Patrimonial Settlement 
and the Confiſcated Goods be the Produce of that Settle 
ment. The Firſt is appropriated to the Common- 
wealth, the Second belongs to the Prince. But 
after all, a Prince that hath Power when Reaſon; 
of State require it, to levy new Subſidies upon 
the Subject as he pleaſeth, may when the Neceſ- 
ſicies of the Commonwealth command, Mortgape 
any part of the Publick Patrimony. For as the 
People are obliged to pay the Subſidies, ſuch a 
Prince lays upon them, upon ſuch Reaſons of State: 
So are they obliged to redeem what was Mut- 

aged upon ſuch Reaſons. Since the thing is the 

ame, whether they Pay the Money before- hand, 
to prevent the, neceflity of the Mortgage, ot 
whether it be levied upon them afterwards to re- 
deem it, And here it 15 manifeſt, that every par- 
ticular Subject is not the Debror of that Money, 
tho every one be obliged to contribute his ſhare 
to 8 it (d) (3). So alſo, where the Prince 
lays out Money for the uſe of the Publick out 
of his own private Eftate, the Commonwealth 
muſt be ſuppoſed to Mortgage to him the Publick 
Patrimony upon that Account, till ſuch time as 
the Debts contracted upon it are clear'd by the 
People. But all this will hold only upon Suppo- 
ſition, that there be no Fundamental Law, or 
Capitulation, which provideth otherwiſe, and 
either enlargeth or confineth the Rights of the 
Prince Or People. = 


* 
— 2 


＋— —__ 


(a) Ammian. Marcellinus, L 25. c. 12, Zoſomus, I. 3. 
ex Felonia. (c) Lex Commiſſoria, 
Senec, de Beneficiis, L. 6, c. 20, 


13 


(2) Vid. Grot, abi ſupra, f. 11, 12, 123. Auvionum Fus. 
(3) See Grotius, B. 3. c. a. ſ. 1, FC CEE r 


(5% Sub onere Commiſſt 


(1) See Grot. B. 2. c. 6, ſ. 9. 
(4) Vid 
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Chap. VI. 


Of the Ripht of War. 87 


CA. VI. 
Of the Right of War. 


INCE every particular Man 


The Diviſion of in a Liberty of Nature hath the 
1 '" ſame Natural Right, States and 


Commonwealths have, to defend 
himſelf againſt unjaſt Violence, and to defend 
and aſſert his Rights by Force, when others injure 
him in, or endeavour to deprive him of them: it 
will, I think, be a proper Method to enquire, 
Firſt, What may be ſuppoſed Common to the 
Wars of particular Men, and Common-wealths. 
And then Secondly, what hath either by Cuſtom 
of Nations, or by Nature, been appropriated to 
the Latter. 
II. Firſt therefore, tis certain 
Peace the ordina- that nothing is more Conſonant 
Aar F to the Law of Nature, than that 
traordinarily in- no Man ſhould offer Unjuſt Vio. 
dulged by Nature. lence or Injury to another; and 
on the other Hand, than that all 
Men ſhould ſhow Kindneſs and Humanity to one 
another, and be particularly exact in the Obſer- 
vation of Agreements and Compacts. And when 
Men duly attend to, and obey theſe Laws, they 
may be ſaid to enjoy Peace; Which is a State moſt 
agreeable to Human Nature, which tends moſt 
to promote its Happineſs and Security, and in 
deed which the Law of Nature was given to Men 
principally to Eſtabliſh and Preſerve (a). Nay 
further, Peace is a State proper to Human Nature, 
as ſuch ; ſinge it ariſeth from a Principle peculiar 
to Mankind above the Brutes; whereas War flows 
from Principles common to both. Brutes indeed 
by Inſtinct of Nature will endeavour to Defend 
and Preſerve themſelves as well as they can (1). 
But Man alone underſtands the Nature and Con- 
flitution of Peace. For it is he only, that can vo 
luntarily undertake or forbear the Performance of 
any Action which may bring Good or Harm up- 
on another Perſon, upon a Conſideration of cer- 
tain Obligations on one ſide, and certain Rights 
on another. All which depends entirely upon the 
Uſe and Exerciſe of Reaſon, Beaſts indeed, per- 


form the Service their Maſters are pleas'd to uſe 
them in. But the Reaſon of that Obedience goes 
no higher than the Fear of Blows, or the Temp- 
tation of Good Keeping ; for the Senſe of any 


Obligation, without doubt, lies much out of 


their Reach, We find too, that Beaſts are ſel- 
dom inclin'd to hurt Men, or one another; but 
this muſt be ſuppoſed either the Effet of Fear 
and Weakneſs, or becauſe they find nothing to 
Provoke their Appetite. Again, there are others 
of them that ſeem to be Fond of, and to Careſs 
and Aſſiſt one another. But it is not to be ſuppo- 
ſed, that they do ſo, becauſe they are ſenſible 
they are obliged to it (b). But 1 
it is very lawful, and may ſometimes be neceſſa- 
ry for Man himſelf to make War ; for Example, 
when he finds that another Perſon hath mali- 
ciouſly deſign'd to do him Harm, or denies him 
his Right. For in ſuch Caſes, the Care he is ſup- 

oſed to have of his own Safety, giveth him 

ower to Defend himſelf, and Aſſert his Right, 
what ways he thinks beſt, cho' ic be with the 
hurt of the injurious Perſon ; or to recover his Right 
by force, when he cannot obtain it by eaſier means (c). 
For Nature hath not only given Man a quick 
Senſe of Injuries, that he might not fuffer him- 
ſelf to be Oppreſs'd and Inſulted; but ſhe hath 
alſo armed him with Strength and Agility of Bo- 


dy, that he ſhould not be forced tamely to ſubmit. 


But then, when Nature permits War, Peace is the 
Price and Reward of War. And when Men are for- 
ced to fight, it is not becauſe they are to make 
War perpetually, but that they may enjoy a laſt- 
ing Peace and Security for the Future (4). But 
beſides, tho' the Perſon that doth Harm, doth im- 
mediately, as far as he is concern, give a Man 
Power to make War upon him, yet it ought to be 
conſider'd, what Good or Evil may probably be 
brought upon himſelf or others that did him no 
Injury by it. For Injuries, which do not entirely 
rob a Man of Quiet and Safety, ought not to pro- 
yoke him to revenge them with War ; when either 


— 


(a) Vid. Polyb. I. 12. c. 14. 


— — 


(1) Vid. Lad an Inſtitut. Divin. L. 5. e 1 


7. | 
(% To this purpoſe is that Paſſage of Quintilian, Declam. 9. p. 128, 129. Ed, Lugd. Bat. Nature ſeems to have infuſed 


into Man, more than into other Creatures, a certain Sociableneſs of Temper and Conſtitution, which has taught us to 
think our ſelves Happy in one another's Company and Converſation, to unite into Nations, and ere Cities and Common- 
wealths; And among all the Impreſſions ſhe hath made upon our Souls, there is none that can be of greater Uſe to us, 
than that of Kindnef and Good-Will. For what can we imagine Happier than Mankind, if all the World could be er 
ſwaded to be Friends? We ſhould have no Wars, Seditions, Robberies, Quarrels, and Diſputes, or any of thoſe Evils 
which we our ſelves add to thoſe of Fortune. It hath pleas d Heaven indeed, that it ſnould be otherwiſe, but however 
the World harh zlways been agreed, that Sincerity, Integrity, and Gratitude, ought to be the great Principles in the 
Compoſition of every Brave and Noble Spirit. | 

(e) Difys Cretenſit, I. 2.c 21. 7 44 Ed, Amſt. Max. Tyrius, Diſſert. 14. p. 138 Ed. Ludg. Bat. A good Man never be- 
gins a War but when he is forced to it, but a bad Man makes it his Choice. V. Bœcler in Grot. I. 1. c. 3. f. 1. 

(4) Ariſtot. ad Nicom. I. 10. e. 7, We make War that we may live in Peace There is no body that deſires, or makes Pre- 
Dee for War, purely for the ſake of the War it ſelf, For a Man muſt be of an Inhuman Temper, that will make 
'nemies of his Friends, barely for the Satisfaction of the Quarrel. Tacit. Hiſt, 1 4. c. 76. There is no ys ſo for- 
ward in taking Arms, that had not rather obtain that peaceably, which he truſts to the Deciſion of aWar, And therefore 
't is a very ill Character of ſome, which Silius Italicus deſcribes, I. 3 v. 330, 331. 


Nec vitam fine Marte pati: quippe omnis in Armis, They think Life pleaſant when in Arms employ'd, 
Lucis cauſa ſita eft, & damnatum vivere pact, But dull and worthleſs if in Peace enjoy d 


the 
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88 Of the Rig ht of War. Book VII J. 
the Inconveniencies he may bring upon himſelf, ruining our Eftates. Secondly, to aſſert our R. hes 
and thoſe that belong to him by it, are like to be when others who are juſtly obliged, refuſe to pay th _ 
greacer than the Advantages he can propoſe ; or tows. And laſtly, ro recover Satitfaction for Da. 
when others he at preſent is at Peace with, mult mages we have injuriouſly ſuſtained, and to force 2 
by his War ſuffer ſuch Evils, as by the Laws of Perſon that did the Injury, to give Caution for hi 
Humanity, on a quiet Submiſſion to the Injuries good Behaviour for —_— (2). And hence ariſeth 
offer d, he ought to deſend them from. And the Diviſion of juſt Wars into Offenſeve and De. 
therefore, That a Man is juſtly to be commend- fenſive. The Latter of which, I take to be thoſe 
ed*that will not revenge an Injury, when he ſorts of Wars, in which Men endeavour to defend 
ſees that a War will, in all Probability, produce and keep what is their own. The Former 3) are 
greater Evils than Good. | | when Men extort their Rights that are denie 4b! 
III. The Cauſes of juſt War may be force, attempt to recover what hath been 

reduced to theſe three Heads. (1) Firft, taken from them, and require Caution tor the 

1 to defend our ſelves and Properties againſ® future. Sometimes indeed, the Party that firſt 
By others that deſign to do us Harm, either by began the War, may have the Credit of bein on 


War either 


(1) * When we make War, we complain of ſomething. that has been done by thoſe _— | 2209p we take os fon: 
oods from us. Plato in the 18 


inder us from profeſſing that Religion which we 
believe to be the beſt) all that he ſays amounts to this, that we cannot lawfully take up Arms for this Tngle Reaſon, 


againſt any but Atheiſts, or elſe againſt thoſe who inſolently revile the Divinity it ſelf, whom they make Profeſſion of 
ins, (See Mr. Buddens's Diſſertation on the Cruſades; in his Selec Fur. Nat. & Gent. p 97, &c.) So far is a ſimple 
difference of Opinion in other Tenets of Religion from giving any juſt Cauſe of purſuing by force of Arms, or diſturbing 
in the leaſt thoſe whom we believe to be in an Error, However, I queſtion not but that Proteſtant Princes may with 3 
ſafe Conſcience enter into a Confederacy to deſtroy the Inquiſition, and force the Powers that ſuffer it in their Dominions, 
to diſarm this grand Cabal, under which 8 has groan'd ſo long, and which under a falſe Pretence to Zeal, ex- 
erciſes a Tyranny the moſt horrible and Ay to human Society that ever was. Thoſe who love to acquire Glory by 
their Arms, cannot find a fairer or mote lawful Occaſion of ſignalizing their Valour, ſup oling they had otherwiſe, z 
ſufficient ſtrength to embark in this Undertaking ; and never would any Hero have tam [1 Monſters more furious and 
terrible to Mankind, than he that could accompliſh the Deſign of purging the Earth of theſe villanous Souls, who ſo 
impudently abuſe it under the ſpecious ſhew o Ron, only to have wherewith to indulge themſelves in Pride, Luxu- 
ry. and Lazineſs, and to make both Princes and Subjects depending on em, and live under their SubjeCtion. Mr. Barbeyrac's 
firſt Note on this Sect. p. 444, &c. 

(2) Upon which we mult refer to our Obſeryation in another place, that in a Caſe of Neceſſity, an imperfect Right is 
chang'd into a perfect Right; fo that then the refuſal of him that will not yield up to us what he ought to = gives a juſt 
occaſion of War. His 2 Note, p. 455. x 

(3) In the fourth Tom, of the Obſervations Choi ſies, printed at Hall in Saxony. Obſerv, VIII There are ſome 
Reflections, which I will here ſet down in the very Words of Mr. Bernard, who has given us an Abſtract of 
em, in Nouvel. de la Rep, des Lett. Sept. 1704. p. 304, &c, Tis now a days the Cuſtom to excuſe the moſt un- 
juſt Wars, by fa ng they are purely Defenſive Wars. There are ſome People that believe, that every unjuſt War, 
onght to be call'd. Offenſive, which is not true; for if there are Offenſive Wars that are juſt, as there is no 
doubt of it; there are alſo Defenſive Wars that are 4 as when we defend our ſelves againſt -a Prince who has 
Reaſon to attack us. Neither muſt we believe that he who is the firſt Aggreſſor, begins by that an Offenſive War; and 
that the other who demands Satisfaction for the Injury receiv'd, is always only upon the Defenſive. There are a great 
many unjuſt Acts that may kindle a War, and which however are not the War; as the ill Treatment $f a Prince's Am- 
baſladors, or the plundering his Subjects: If then we take up Arms to revenge ſuch an unjuſt Act, we begin an Qffenßvos 
but a juſt War; and the Prince who has done the Injury, and refuſes to give Satisfaction, commences Defenſive, but an 
unjuſt War, An Offenſive War then is not unjuſt, but when it is undertaken without a lawful Cauſe : and then 2 
War, which upon other Occaſions would be un juſt, becomes juſt. In general then, he that firſt takes up Arms, whether 
he does it juſtly or wnjuftly, commences an Offenſive War; N he that oppoſes that War, whether he has or has not Rea- 
fon to do fo, begins a De one. Thoſe who look upon the Word Offenſive War, to be an odious Term, as containing 
ſomething that is always unjuſt ; and who conſider, on the contrary, 2 2 “e War, as inſeparable from Equity, con- 
found all the Ideas, and perplex an Affair, which of itſelf, would appear plain and clear enough. It is with Princes 28 
with private Perſons: The Plaintiff who commences a Suit at Law, is ſometimes in the wro and ſometimes allo he has 

right on his fide : It is juſt fo with the Defendant. - We are in the wrong not to pay a Sum . is juſtly due; as we ate 
in the right to forbear paying whit we do not owe. Mr, Barbeyrac's 3 Note, p. 456. 
& * 


which we undertake againſt ſuch as have on that account, ſome uf. 
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Chap. VI. Of the Nr Ware 85 


Alarm'd and Harraſs d with ſudden Incurſions bable, will be Effects of undertaking or forbear- 
upon him, the Enemy retiring always when he ing the War, In theſe Caſes therefore, as no un- 
1 to oppoſe him; or ſuppoſe a Man be certain Pretenſions (3) ought to be made uſe of; 
afſured that his Enemy hath form'd Deſigns ſo neither ſhould Men immediately ſeek Redreſs 
againſt him, and ſo diſables him for the At- by Arms, but ſincerely endeavour, and that theſe 
tempt, While he is making his Preparation (a). three ways eſpecially, to compoſe the Differences, 
| l IV. But in general, the Cauſes (1), before they break out into a War. Firſt, by Con- 
32 of of every War, and eſpecially of ference between the Parties, or their Agents (4). 
le mne. the Offenſive, ought to be evident, Secondly, by Appeal to Arbjters (4). Or in the 
and without mixture of Doubt and laſt Place by Let (5) (b). But how evident ſo- 
Uncertainty (2). For it is very uſual in Caſes of ever the Cauſes of War may be, a wiſe Man be- 
this Nature, for Doubts to ariſe ; either perhaps fore he draws his Sword, ought to conſider what 
out of Ignorance of Matter of Fact, when it is Grotius ſays, that it is a great Folly in particular 
not abſolutely certain, whether it was done or Men, as wellas Commonwealths, not to accept 
not; with what Intention it was done; or elſe of Accommodation, or hear of Reconcilement, 
our of a negligent, ſlight Compariſon between while things ſtand whole on both ſides ; Bur when 
ſtrict Juſtice and the Laws of Love and Charity; they have ſufficiently puriſhed and mortified one another, 
or, it may be, from a miſtaken Computation of then quietly to give over, without giving any Body the 
the proportion of the Utilities, which it is pro- trouble of parting them (c). 


ad. 


K — * * 


—— —_— — _— nn ee — ————— 
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(a) Vid. Fuftin I. 2. c. * n. 12. 
(1) See Get. B. 2. c. 1. f. 1 and c. 42. f. 2 Grotius (Lib. II Cap. 1. Sect. 1. & Cap. 22.) divides em into juſti- 
Hing Reaſons, and Motives of the War: (cauſe juftifice, & cauſe ſunſorie) the firſt are thoſe that render or ſeem to render 
the War juſt with regard to the Enemy, ſo that we believe we do him no injuſtice in taking up Arms againſt him. The 
Moti ves are the Views of Intereſt which oblige us to declare War, Ina War, innocent upon all other Accounts, the 
juſtifying Reaſons muſt not only be truly lawful, but muſt be blended with the Motives ; that is, that we muſt never un- 
dertake a War but through the Neceſſity to which we are reduced of defending our ſelves againſt another's Inſults, of 
making him give up what is our undoubted Right, and of obtaining a Satisfaction for an apparent [njury done us. Thus 
a War may be vicious or unjuſt, with regard to the Cauſes, Four ſeveral ways. Firſt, when we undertake it eithet without 
of juſtifying Cauſe, or any Motive of Profit tho“ never fo little, but only out of a fierce and brutal Fury, that makes us 
delight in Blood and agar ng purely for the ſake of killing. But there is Reaſon to doubt, whether we can find any Ex- 
ample of ſo barbarous a War, (See Grotins, Lib. II. Cap. 22. Sect. 2.) Secondly, When we attack others only for our 
own Intereſt, without their having done us any Injury. And theſe forts of Wars, are, with reſpe& to the Aggreſſor, 
down right Robberies, (See Grotius, ibid, Sect. 3.) Thirdly, When we have ſome Motives founded upon juſtifying 
Reaſons, but which ſtill have only an apparent Equity, and which upon a nice Examination, are — 4 at the 
bottom to be unlawful, Such are thoſe mention'd by our Author in the following Section, after Grotius (ubi 
ſupra, Set. 4 © ſeqq.) In ſhort, Fourthly, When notwithſtanding our having ol juſtifying Reaſons, we under- 
take the War upon other Motives, that have no Relation to the Injury we have receiv'd, as acquiring vain Glory, enlarg- 
ing our Rule and Dominion, enriching our ſelves, ſatiating our A ; or upon any other view of Intereſt, either 
ublick or 1 but quite di veſted of the juſtifying Reaſons of the War in which we are engag'd. (Sce Grotins, ibid. 
ekt. 17.) of theſe four farts of Wars, whoſe Undertaking contains ſomething that is juſt, or unjuſt, the third and the laſt 
are very common, there being very few People ſo barbarous and ſavage as to take up Arms, without declaring at leaſt 
ſome ſort of juſtifying Reaſon. Thethird is alſo very common ; but it is not difficult to diſcoyer the injuſtice of it As 
for the fourth, perhaps it is the moſt common of all, it is not ſo unjuſt in its ſelf, as with regard to the Diſpoſition and 
Views of him that does it. It is beſides very difficult to be convinced of it; the Motives being enerally fo impenetrable, 
or the 2 you of Mankind fo very careful in concealing them. Thus we are not oblig'd to reſtore what we have 
taken from the Enemy in ſuch a War, exactly to the value of the Damage and Injury he has done us. 6. his is taken al- 
moſt from Mr. Buddeus's Philoſopbie Pratique, Part IT. Cap. 5. Se&. II, e. As he does very liggh- eſides _— 
Grotius, in all this, I ſhall here make uſe of his Book, in ſoqe other Places; and by that, as well as by Grotins himſelf, 
and alſo by the Abſtract de Officio Hom. & civ. I will ſupply what our Author wants, who has but lightly treated 
of all that concerns the Right of War and Peace, without doubt becauſe Grotius had already almoſt thanked the Mat- 
ter. Moreover, whoeyer is deſirous to ſee the Application of what We have juſt now laid in this Note, to remarkable 
Examples; need only conſult Mr. Buddeus's Diſſertation intituled, Furiſprudentiæ Hiſtorice Specimen, Set. 8. &c. ſeqq, 
in which he examines the Juſtice of the Wars of the Romans. Mr. Barbeyrac's firſt Note upon this SgKtion. pag. 456, 457. 
(2) See above, in B. 1. c. 3.1. 7, 8. and Grot. B. 2. c. 2 . 1, 2, $, 4.5, 6, and 16, Beſides, To the 1 whether 
there can be a juſt War on both ſides; Mr. Buddeus in his Philoſophie ꝑratiga, g 16. anſwers no, if we conſider the Juſtnefs 
of the Cauſe in its ſelf. For it implies a manifelt ContradiQti6n, that two Perſons ſhould have equal Right, the one 
to demand, and the other to refuſe one and the Tame thing. But it may happen, that one of the two that are 
at War together, may have a very lawful Reaſon for it; and the other be in an invincible Ignotance of the 
injuſtice of his Cauſe, In that Caſe, both of, 'em-makwalllarFuſtly and unjuſtly; the invincible Ignorance on his 
fide, whoſe Cauſe is unjuſt, hindering his Action from v_ reputed unjuſt in its ſelf. But that cannot happen but very 
rarely ; for thoſe who engage in a War, examine, or at leaſt ought to examine, with a great deal of Care, all the Rea- 
ſons on both ſides. See Grotius, Lib. II. Cap. 23. Se. 13. Mr. Barbeyrac's ſecond Note, p. 457. (3) See Grot, B. 2. c. 24. 
(4) Sce above, in B. 5 e. 13. f. 3. Ee the ſame Book and Chapter, ſ. 4, &c. (6) See the ſame Book, o. 9. 

J. 2, 3. (6) Valerius Flaccus, J. 5 v. 665, Se. | 


An nullas preferre preces nec fadera Regis Never to peaceful Overture to yield, 
Ulla ſequi? ceca ſed cuncta impellere Pugna Or ſacred League, but in the blood Field 
Debuimus ? fic Thraces agunt. Alway in Armsto breath relentleſs War, 
None but the wildeſt Savages will dare. 


(e) Ifocrates Orat. ad Philip. p. 154. Ed. Min, Patiſ. This Period is taken from the Abſtract de Officio Hom. & Civ. Lib, 
II. Cap. 16 Se&. 3. See Grotius, Lib. 11. Cap. 23. SeR. 11, 12. where he makes the two following Remarks, which 
are worth our taking notice of here. The rk is, that what Aſſurance ſoever we may have of r of our Cauſe, 
if it is rot in our Power to produce a Title ſufficient to convince him that detains what is ours, of the Illegality of his 
Poſſeſſion, we cannot lawfully declare War againſt him on that account; becauſe in that Caſe, we have no right to 
force him to deliver up to us the thing he is poſſeſs'd of. Beſides, if the Poſſeſſor is a Perſon of no honeſt or lincerity, 
tho* we ſhould have loſt the Deeds, that were neceſſary to be Hier before the Arbitrators; that would diminiſh no- 


thing from our Pretenſions, nor hinder us from purſuing our Right by force of Arms; as our Author has obſerv'd above, 
8 : P 5 85 M J V. The 
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* V. The Unjuſt Cauſes of War are 
The Unjuſt | ju ſe | 


| recounted by Grotim, I. 2. c. 22. f. 
— „c. Some of them are manifeſt- 


Iy Unlawful. Others of them have 
ſome Colour to be thought Lawful, tho it be but 
weak and faint. Under the frf# Rank is to be 
placed Avarice and all extravagant Deſire of encrea- 
ſing Wealth, as alſo Ambition, and the Hopes of enlar- 
ging Rule and Dominion, L growing Great, and pur- 
chaſing a falſe Fame and Glory, by the Oppreſſion of O. 
thers. Avarice is a Cauſe of War uſually gonceald 
and diſſembled with great Care, becauſe it ſup- 

ſes a baſe and ſordid Spirit. But Ambition is 
generally favour'd in the World, under the Name 
of Gallantry and Fortitude. And it is common. 
1 — Greatneſs and Bravery of Mind, to 
graſp after, and fight for what belongs to other 
Men. But yet Princes as Philiſem told Alexander (1), 
Tho they are never ſo Ambitions of Glory, ſhould not 
think it any, to. be remember d, as Famines and Peſti- 
lences are, as the Plagues of Mankind; but as the grea- 
teſt Bleſſings,. as Peace and Happineſs, For tho the 
Great GOD often makes, uſe of War to Purge 
and Puniſh the World (a); yet when Princes 
make War without any other Deſign than that, it 
is the greateſt Impiety. And yet the Jens 
thought that they were allow'd, when their San- 
bedrin declared War, tho without any other Rea. 
ſon, than barely for the Greatneſs and Glory of 


their Nation, to invade their Neighbours, and if 


they could, make an abſolute Conqueſt of them 
(6b). Under the Latter | Claſs may be Rank d 
Fears, whi h ariſe from the Strength and Power of 
Neighbours ; and when Men think, as the Poet ſays, 
They don't want Will to do what they have Power (c). 
Bur this ſingle Suſpicion is not ſufficient to make 
a Cauſe of War Juſt, unleſs Men have very good 
Moral Certainty, that they have form'd Deligns 
againſt them. For an uncertain Jealouſie of 
Danger, may be reaſon enough to perſwade a 
Man to be Circumſpect, and Fortify himſelf as 


well as he can, but can never give him a Right 
to ſtrike the firſt Blow, tho' it be only with In- 


tent that the other ſhould give him Real Caution, 
as they call ir, that he will attempt nothing a- 


— 


Fein him (4). For as long as my Neighbq,; 


make that a Cauſe of Mar, or to pretend the fame 


in Thucydides (2), faid for themſelves, That no 
© let an Opportunity of poſſeſſiag himſelf of 
. ©. what he can get by Force, barely becauſe it is 


to admit the Introduction of ſuch a Right, which 


ed that other Perſons will uſe him with the ſame 


Book VIII. 


oth me no Inury,' and I do not appare i 
him in any Prebirarion for ſuch u eig 2 
ſometimes an intended Injury, and but be 5 
may as juſtly be puniſh'd with War, as an Ion . 
that is finiſhed) 1 ought to preſume, he will al 
ways continue in the ſame Mind. But eſpeciat. 
ly, If 1 have his Word and Faith to aſfure me gf 
Iris Sincerity. And it would be extreamly Unjuf 
in me to force him to give me Real Coution. Be 
cauſe thus he muſt be in a more ſuſpected Condi. 
tion than my felf, being forced himſelf to rel 
upon my Faith alone. Suppoſing indeed, that 
there be Juſt Cauſe of War, the Growth and Power 
of Neighbouts may very well deſerve immediate 
Conſideration and Regard, in Debates about i; 
For Experience hath often proyed it true that 
Men's Defires of being Great, . encteaſe in Pro. 
portion to their Strength and Power (e). © Ang 
it is Natural for Men to be ſuſpicious, and 4. 
* fraid of being oppreſs'd, whenever they appre. 
hend that there is an Over-Balance of power 
© in their Neighbours ; for it is eaſie to imagine 
© that ſuch as have too great a ſhare of strength, 
© will find Reaſons when they pleaſe to make Ute 
of it, upon them that are Weaker, tho' they do 
nothing to deſerve ic. But now as for Utiliy, to 


Right from thence to what belongeth to Ochers 
as Neceflity may give, is Unpardonably Impu- 
dent. Tho it is no more than what the Atherion, 


* Body is ſo much a Friend to Juſtice, as to neg. 


© Unjuſt. Eſpecially, ſince nothing can be more 
oppoſite to the Publick Intereſt of Mankind, than 


will give a Man leave to take away any thitg b 
Force from another Perſon, which he thinks wi 
be an Advantage to himſelf. For it muſt be expet- 


Liberty, he takes with them. And as to other 
Pretences for War, which Grotizs mentions in the 
ſame Place, they may be anſwered the ſame way, 


— 
8 ts. 2 


Book V. og 13. Sect. 8 Grotius's other Remark is, that when the Right is donbtful on both ſides, if neither of the 
Parties is in oſſeſſion of the rays in Diſpute between em, or if both of em are equally poſſeſs'd of it; they muſt 
decide the matter by way of Diviſion ; and he that refuſes this Expedient, ought to be look'd upon to be unjuſt, and an 


Enemy to Peace. | 
(1) Vid. lian. V. H L. 14. c. 11. 
Greeks and Phrygians in a © warret. 


(a) As in Euripides, Hellena, v. 38, Sc. Jupitet is ſaid to have engaged the 
To eaſe the Earth of her too numerous Sons. | | 


(b) Seldenus, de J. N. & G. Sec. Hebr. |. 6. c. 3. & 12. To which we may add a fine paſſage of Ciceros, up- 


en the falſe Idea of Conquerors. If this Greatneſs of Soul which they ſhew in bearing Fatigues, and expoſing them- N 
g ſelyes to the moſt hazardous Dangers, is not adorn'd wieh a large Stock of Juſtice ; and if they uſe it for themſelves, 
? and their own private Advantage, inſtead of imploying it for the publick Good ; ſo far is it from being a Virtue, that it 
is a Vice, and a downright Fiercenels, that ſtifles all Sentiments of Humanity and Tenderneſs. de Officio Lib I. cap. XIX. an 
(c) Lucan, Pharfal. I. 5. v. 100, 101. (4) Gellius, I. 7.c. 3, A Gladiator that prepares himſelf to fight, mult accept 1 | 
of theſe Conditions of Combat, either to kill his Enemy, or to fall himſelf; but = Life of Man is not confin d by any 14 
ſuch hard and ſevere Laws, as to oblige us to do others [ajurics Firſt, that we might not Suffer them our Selyes. 8 
(e) V. Cumberland. de Leg. Nat. C. 2. ſ. 15 in fin. Bacor's Eſſays, c. 19. Seneca, Oedip. v. 542, 543. Stat ingens arbor at- b 
que umbra gravi ſyluas minores urget, N p 
A lofry Tree that ſtands, which with its Shade N 
Oppreſſeth all the Under-wood.———— | * 
Procop Hiſt. Goth. I. 4- Herodes Orat. de Repub. Neighbouring Nations are never concern'd at the Miſchiefs which befal 1 
one another from their own Domeſtick Broils and Quarrels; the weaker have no reaſon, becauſe thus they ate ſecure ; 
from being enſlaved, they that are equal in Strength, think of gaining a Superiority by it, and the ſtron ft of purcha- tl 
ſing an eaſier Conqueſt. Polyb. 1 1. c. 4 A Man ſhould never truſt another with pl much Power, as to * him out of 
U 


his reach, when he is to conteſt with m about anv Right th . * - . 2. 
kd, Steph. Tho! it be a Friend, yet it is y Rig at is confeſſedly his own. Appianus Alexand. Lybic. p.3 8 


neceſſary to be cautious how he is made too Great. (2) B. 1. c. 76. Ed. Oxon. 
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Chap. VI. 


| Of the Right of War. 


91 


My Lord Bacon in his Advancement of Learning, 
gives this for a ſufficient Reaſon for making War up. 
on the Americans (a), which I muſt confeſs, I 
cannot agree with himin: © That they were to 
© be look'd upon as People proſcribed by the Law 
of Nature, inaſmuch as they had a barbarous 
« Cuſtom of ſacrificing Men, and feeding upon 
Man's Fleſh. For it ought to be diſtinctly con- 
ſidered, whether Chriſtian Princes have ſufficient 
Licence given them to invade thoſe Indians, as 
People proſcribed by Nature, only becauſe they 
made Man's (1) Fleſh their common Food ? Or 
becauſe, they eat the Bodies of Perſons of their 
own Religion; or becauſe, they devoured 
Strangers and Foreigners? And then again it 
mult be ask'd, whether thoſe Strangers they are 
{aid to kill and eat, come as Enemies and Rob- 
bers; or as innocent Gueſts and Travellers; or 
as forc'd by ſtreſs of Weather ? Forthis laſt Caſe 
only, not any of the others, can give any Prince 
a Right of War againſt them; and this to thoſe 
Princes only, whoſe Subjects have been uſed 
wich that Inhumanity by them. 

VL. Tho' it be alſo common to 
all ſorts of War, that the particular 
Nature, and, as I may call it, Genius of 
them is Violence and Terrour ; yet it 
is alſo lawful to make uſe of Stratagem and Fraud, 
againſt any Enemy; provided there be no Trea- 
chery or Violation of Compact and Faith in it. 
For as Ageſilaus laid, To break the Faith of Articles 
and Leagues, is no leſs than a Contempt of G O D. 
But to Circumvent an Enemy, is well enough conſiſtent 
with Fuſtice, and may be attended with as much Glory 
as Succeſs (b). And the proper Senſe of that famed 
Saying of Cleandridas, implies no more ; When 
the Lyon's Skin fails, it is neceſſary to put on the Fox's 
(c). 


How far Vio- 
lence may be 
lawfully uſed 
againſt an 
Enemy. 


Frand lawful 
againſt an 


Enemy. 


VII. But the better to underſtand 
how far it is lawful to purſue Re- 
venge, and uſe Violence againſt an 
Enemy, it will be neceſſary to ob- 
ſerve ; That there is a great deal of 
difference between the Liberties 
which a State of Hoſtility ſimply conſidered, gives 
a Man againſt his Enemy, and the Liberties which 
the Mercifulneſs and Gentleneſs of the Law 
Nature would ſuffer him to take. The Law of 
Nature obligeth Men to a mutual Exerciſe of 
the Offices and Duties of Peace; and the Perſon 
that firſt violates them to my Prejudice, releaſes 
me, as far as lies in his Power, from paying any 
of thoſe Offices to himſelf: And in Conſequence, 
as long as he profeſſes himſelf my Enemy, he 


fenſive, can never be obtain'd. 


for the future, 


gives me a Liberty to uſe Violence againſt him in 
nfinitum, or as far as I pleaſe. Eſpecially ſince, 
I am not allow'd this Liberty, but neceſſarily 


obliged to confine my Violence within certain 
Bounds, and in no caſe to proceed to Extremities ; 


the proper end of War, whether Offenſive or De- 
And therefore 
every open publick War, ſeems to have ſomething 
in it, like ſuch a ſort of Compact, Try your Strength, 
and I will 2 Mine. And this holds, not only 
where my Enemy reſolves to puſh things to the 
utmoſt againſt me, but alſo, tho' he deſigns to 
deſtroy me, without going to Extremities. For 
he hath no more Right to give me a ſlight 
Wound, than one that may prove Mortal. And 
therefore, it is not only ſo far lawful for me to 
uſe Violence againſt my Enemy, till I have re- 
pulſed the Danger he threatned me, or till I have 
recovered, or forced from him what he either 
unjuſtly Deprived me of, or refuſed ro pay me ; 
but I may further oblige him to give me Caution 
Which if he ſuffers to be forced 
from him, he ſufficiently diſcovers, that he till 
entertains malicious Deſigns againſt me, and 
that one time or other, he may put them in Exe- 
cution. Neither indeed is it always unjuſt, to 
return a greater Evil for a leſs. It may, tis true, 
be obje&ed, that Retribution ought to be made 
in due Proportion ; but it mult be ſaid, that this 
is to be applied only to Courts of Fudicature, where 
Puniſhments are inflicted always by Super iours. 
The Evils which are the Effects of a Right of 
War, are properly Puniſhments, becauſe they 
are not inflicted by a Superiour as ſuch, nor have 
any Tendency to reform either the injurious Per- 
ſon or any others, but only to defend or regain 
the Security of a particular Man's Rights and 
Properties. In purſuance of which end, it is 
lawful for me to make uſe of ſuch Means as I 
think will beſt prevail againſt a Perſon, who by 
his injurious Treatment of me, hath put me out 
of all Capacity of doing him any Injury, till 
ſuch time as it ſhall be agreed between us, to 
forbear Hoſtilities. But now the Law of Humanity 
would have Men conſider, not only what an 
Enemy may ſuffer without Injury, but what it 


of may be proper for a generous Conquerour to inflict. 


And therefore they ought to be particularly care- 
ful, that as far as is poſlible, and their awn ne- 
ceſſary Defence and future Security will per- 
mir, to proportion the Evils they inflict upon 
their Enemy, to the Meaſures and Moderation 
obſerved by Civil Courts in puniſhing Criminals 
and Offenders. Upon this Moderation Grotius, (2) 


— — 


—" 6—— — 
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, (a) De Augmen. Scient. p. m. 348. | | 
(1) If theſe 1 eat only the Fleſh of human Creatures that die a natural Death, or are killed by others 
and not themſelves, how barbarous and ſavage ſoever ſuch a Cuſtom was, it would give us no Right to attack em pure- 
ly for that fingle Reaſon Burt ſince they themſelves kill human Creatures, either to eat 'em, or ſacrifice em to their 
Idols; *tis a thing ſo cruel, ſo *contrary to Humanity, and ſo deſtructive to Society and Mankind in general, that we 
cannot look upon, but as juſt and commendable, a War that ſhould be undertaken to endeavour to * the uſe ot it 
aboliſh'd ; tho* theſe Men practiſe it but only among themſelves, and always ſpared Strangers. If our Author 
maintains the contrary, tis becauſe he always argues upon a Principle, whoſe Falſeneſs I have proy'd elſewhere. Sec 
Note 1. SeCt. 3. of this Chap. & Chap. III. Sekt. 4. Note 3. Mr. Barbeyrac's 5, Note on this Sec pag. 459. 
(b) Plutarch * Lacon. . 209. B. 


1 (c) IE. in Polyen. Stratag. L.2.c. 10 n 5. Vid. Xenophon. Cyroped. I. 1. & Gret. I 3. c. 1. ſ. 6, add, ſuper. 
.4.c. 1. f. 19 | | 

(2) Grotius (Lib. III. Cap 1. Se. 1, 2, 3.) lays down at firſt three general Rules, which ſerve to explain the extent of 
the Rights of War: Firſt, A\l that has a Relation morally neceſſary to the lawful end or deſign of the War, is permitted, 
and no more : For it would be to no purpoſe to have a Right to lo a thing, if we could not make uſe of the Means ne- 
ceſſary to bring it about, But at the ſame, it would not be juſt, that under the Pretence of purſuing our Right, we 
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is very large, I z. c. 11, Cc. ad 16. And the panto, ſhould be well uſed at Rome, he turn'd ta 
three . preis I. 3. c. 1. S. 2, 3, 4. Mabomet and ſaid aloud, Learn to be Mercify 
will give us a clear View of the Liberties of of Us, You that are generally ſo cruel and bar. 
Hoſtility. But beſides the Uncertainties and barous to Chriſtian Captive: ; to which the Turf 
Turns of Fortune, which may happen in War, replied, the Cruelty, Sir, You object, is, how. 
ought to perſwade Men to be very temperate in ever pardonable in Us, becauſe we never knew 
the Uſe of thoſe Liberties, for fear an Alteration before what it was to be Priſoners, and be lef; 
in Affairs ſhould, as it were, make their own to the Mercy of an Enemy. The Turks under. 
Weapons recoil, and return upon themſelves the ſtood well enough how to take Priſoners, but 
Uſage they gave others (a). So when Colonna, never thought of being made ſuch. How they are 
in Gratianus ( b ), gave Orders that the Turks to be dealt with (1), that ſupply an Enemy 
which were taken Priſoners in the Fight at Le- with what he wants, may be ſeen in the 


6 


An.. 


ſhould ſuffer our ſelves to do every thing, and carry on Matters, without any manner of Neceſſity, to the laſt Extremity 
Secondly, The Right which we purſue by Arms, ought not to be conſider d only with regard to the Cauſe which be. 
gan the War, but ſtill in reference to the reſh Cauſes that happen afterwards : Juſt as at Law, one of the Parties often 
acquires ſome new Right before the ending of the Suit, There lies the Foundation of our Right to act againſt thoſe that 
join with our Enemy, whether they are his Dependants or no. Thirdly, There are abundance of things, which, tho 
otherwiſe unlawful, are permitted, becauſe they are inevitable Ms of War, and 1 fee contrary *o our In. 
tention : Otherwiſe there would never be any way of making War without Injuſtice, and the moſt innocent Actions would 
be look'd upon as unjuſt, ſince there are but few, from whence ſome Evil may accidentally happen, contrary to the In- 
tention of the Agent. ' (See aboye, Lib. I. Cap. 5. Set. 3 Note 6, 7) Here now follow the Par ticulars of the Riz; 
that War gives over the Enemy's Perſon and Goods; with the Moderation that ought to be obſerv'd in em. Hf, Then 
it is certain that we may kill an Enemy; otherwiſe our taking up Arms would be to no purpoſe. And to conſider the 
thing in it ſelf, ir is no matter which way we rob him of Lite ; whether by 2 Force, or by Fraud and Stratagen, 
by the Sword, or by Poiſon; tho' according to the Notions and Cuſtoms of civilized Nations, the not only cauſin any 

oiſonous Draught to be given to our Enemy, but alſo the poiſoning of Fountains, Wells, Springs, Arrows, Dart, 
Bullets, and =: Weapons employ'd againſt him, is eſteem'd as a bale and criminal Cowardi e, (our Author, a little 
lower, Sect. 16. handles the Queſtion, w ether it is lawful to Aſſaſſi nate our Enemy) we may alſo kill him where ever 
we find him, either in his own Territories, or ours; in places that belong to no Body, but not in Neutral States ; fot 
violent Means are not ſuffer'd in a Civil Government, where we _ to beg the Aſſiſtance of the Magiſtrate. Now if it 
is lawful to take away our Enemy's Life, much more may we Wound, Maim, or do him any Damage in his Perſon, 
any other way whatſoever. (See Grotins, Lib. III. Cap. 4.) But the Rights of War do not extend fo far as to authogize 
the Outrages committed upon the Honour and Chaſtity of Women: For that contributes nothing towards our Defence, ot 
Security, or the maintaining our Rights, but only ſerves to ſatisfie the Brutality of the Soldiers. (Grotius, ibid. Sett 19) 
Beſides, when we can defend our ſelves, or have Satisfaction for the Injury the Enemy has done us, without making x 
Slaughter, we oupht to forbear it, and not ſhed human Blood unneceſſarily. Neither muſt we directly and deliberatdly 
take away the Lives of Priſoners of War, nor of thoſe that demand Quarter, and ſurrender themſelves ; much leſs of 
Children, Women, and old Men, and ingeneral of all thoſe who are neither of an Age, nor Profeſhon fit to bear Arms, 
or who have no other ſhare in the War has their being in the Country, or Party of the Enemy. (See Grotius, Lib. III. 
Cap. 11.) Secondly, In Relation to the Enemy's Goods ; it is plain that we ma _ 'em off, ravage, ſpoil, or entirely 
deſtroy em; even without excepting ſacred and religious things, as they call em, that is things delign'd for the uſe of 
Religion e For thoſe belong either to the State or = Sovereign, and they are not called ſacred but on account of a 
certain ule to which they are applied. Thoſe who believe, that they contain ſomething that is Divine and Inviolable, do 
indeed to meddle with em at all; but it is only becauſe they a againſt their own Conſcience. (See Grotius, Lib, 
III. Cap. 5. and Mr. Buddens's Diſſertation, de jure Belli circa res ſacras among his Selecta juris N. & Gent.) Howeler, 
of what Nature ſo ever the thin s belonging to the Enemy, are, whether Sacred or Prophane, we ought not to deſtroy 
or damage em but as it is necells, and conducive to the Deſign of the War, and the accelerating of Peace. To do Eu! 
to another, without a Proſpe& o doing our ſelves any good by it, either directly or indirealy ; would be a Madneſs 
equally fooliſh and criminal. There are but few, for example, that are neceſſary after the taking of a Town, and 
ruining the Churches, Statues, and publick or private Buildings; but we ſhould generally ſpare all theſe as well as the 
Tombs and Sepulchers. Mr. Barbeyrac's 1 Note, on this Sect. p. 460. 

(a) Vid. Diod. oicul. I. 10. c. 47. Virg. ZEncid. 10. v. 533+ 


Belli commercia Turnus 
Suſtulit illa prior, jam tum Pallante perempto. 


(b) Gratianus de Bello Cyprio. I. 5. (1) To give a clear and diſtin&t Idea of this Matter, ſomething 
mult here be ſaid in general about Neutrality, of which our Author ſpeaks no where, I ſhall here borrow, pretty neat 
what Mr. Buddeus ſays in his Elemens de la Philoſo hie Pratique, Part II. Cap. 5. Se, 6. Sect. 36, c. There is a general 
Neutrality, and there is a particular Neutrality. The general Neutrality, is, when without being in an Alliance with 
either of the two Enemies engag'd in the War together, we are very ready todoequally to both, the good Offices which 
every State is naturally bound to render to others. The particular Neutrality is, when we are particularly engaged to 
ſtand Neuter, by ſome Compact, either expreſs'd, or tacitly. This laſt ſort of Neutrality is, either fully and entire ; 
when we act cqually in all Reſpects, towards both parties ; or limited, as when we favour one fide more than the other, 
with regard to certain Things and Actions. We cannot lawfully force any one to enter into a particular Neutrality, be- 
caule eyery one has the Liberty of making or not making Alliances and Treaties, or becauſe at leaſt they are not boun 
to do it but by Virtue of an imperfe& Obligation. But he that undertakes 1 juſt War, may oblige other Nations to ob- 
lerve an exact and general Neutrality, that is to ſay, not to favour his Enemy more than bimſelf. This then is as it 
were an Abſtra&t of the Duties and Obligations of Neutral Nations. They are oblig'd equally to put in practice towards 
both Parties that are at War together, the Laws of Nature, as well Abſolute, as Conditional, whether they im ſe a per- 
ect Obligation, or only an imperfe& one. If they do one of em any Office of Humanity, they muſt not refuſe it to the 
other ; unleſs there be ſome manifeſt Reaſon which engages them to do ſomething for the one, that the other had be- 
tides no Right to demand. But they are not bound to 3 * of Humanity to one Party, when they expoſe themſelves 
to great Dangers by refuſing them to the other, who has as much Right to demand 'em. They ought not to furniſh either 
ot em with things employ d in exerciſing Acts of Hoſtility, unleſs they are empower'd by an particular Engagement! 
And as far thoſe that are of no uſe in War, if they ſapply one fide with em, t ey muſt alſo the other. They ov ht to 
uſe their beſt Endeavours to bring matters to an . that the injur'd Party may obtain Satisfaction, and that 
the War may be * to a Concluſion: And if they are under any particular or private Ame they ought to exe 
cute it punCttually, On the other fide, thoſe who are at War, muſt exactly obſerve, towards Neutral Nations, the Laws 
of Sociability ; and not ſuffer their Country to be ravaged or at wary They may however, in Caſe of great Ne- 
-efliry, make themſelves Maſter of à Place ſituated in a Neutral Country; provided that as ſoon as the Danger is over, 
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Author mentioned before, 1. 3. c. 1.6. 5. & c. 17. 
VIII. I come now to conſider 
what Difficulties and Enquiries relate 
to Wars raiſed by Commonwealths and 
2228 Civil Governours. And here it is 
Rightof firſt to be obſerv'd, that the Righr 
War. War, which always attends all Men 
in the State of Nature, is taken away 

from private («) Perſons in Commonwealths ; 
and that thereſore in Civil States, Subjects are 


In a Common 
wealth parti. 
cular private 


not to puniſh ſuch as injure them with their own 


Swords, and as they pleaſe ; nor endeavour to 
recover their Rights, when denied them, by their 
own Force ; but they muſt apply themſelves to 
the Magiſtrates in ſuch Caſes, whoſe Duty it is to 
take care that theirWrongs be redreſs d, Sati faction 
be made for Damages ſuſtain'd, Caution be given 
for the future, and that every Man be maintain'd 
in his own juſt Rights (b). For tho' at ſome 
Times, and in ſome Caſes, private Subject may 
be allowed Liberty to defend themſelves with their 
own Strength ; yet ſuch a Liberry is by no means 
to be called a Right of War. Por a Right to make 
War, implies a Power to begin it at my own Diſ- 
cretion, to continue it as long as I pleaſe, and 
to put an End to it by Compact with the Enemy. 
But Subjects are never to be permitted to defend 
themſelves by their own Force, except in Dan- 
gers unavoidable (1), and then no longer, 
than till they have overcome them. And as no 
private Subject hath a Right of Mar; ſo neither 
is it neceſſary that Peace ſhould be made by any 
compact of the Subjects, when the Authority of 
the Sovereign hath ſufficiently ſettled it before. 
Nay, tho' private Subjects be perfectly reconciled 
to one another, yet when all is over, the Ma- 
giſtrate may, if he pleaſeth, puniſh the Injury, 
which firſt gave occaſion to the Quarrel. Bur, 
it may indeed ſometimes happen, that any private 
Subject may aſſume the ſame Right of Defence, 
which he would have had in a State of Nature; 
for Inſtance, if he happen'd to come into any 
place which belongs to no Commonwealth, but 
continues in its primitive Liberty of Nature. But 
then in this Caſe ic is to be conſidered, whether 
the Perſon be aſſaulted by his Fellow-Subjet# or 
by a Stranger. For if we ſuppoſe by the Frf, 


H 


he is allow'd the uſe of his own force to reſiſt 
only the preſent Danger. But the further Pu- 
niſhment of the Injury muſt be referr'd to their 


common Sovereign; except it appears that the 
Perſon who makes the Aſſault, intends to return 


of no more into his own Country, and hath left no- 


thing behind him that can make Satisfacl ion for 
the Injury. But if a Man be aſſaulted in any ſuch 
Place by à Foreigner, he hath Liberty, if he can 


prevail againſt him, to bring him to the laſt Ex- 


tremities. And he may alſo enter an A#ion 
againſt him in the Commonwealth he is a Sub- 
ject of, and there demand Satisfa#iom and Puniſh- 
ment, and make uſe of the Interpoſition of his 
own Commonwealth, And then if Juſtice be 
denied him, his own Commonwealth hath Right 
to n for him in a way of War. 
And thereſore if a Man be ſet upon in the open 
Seas, he need not give himſelf the Trouble to 
uſe all his Force; but only juſt ſo much as will 
reſiſt preſent Danger, becauſe when his Enemy 
comes back to his own Country, he may enter 
an Action againſt him there. But if a Man be aſ- 
faulted by a Subject uſed to deſpiſe and deſie the 
Authority of the Magiſtrate, or the Magiſtrate him- 
ſelf openly refuſe to do Juſtice, he muſt Right 
and Defend himſelf as he can, when ever he 
goes out of the Dominions of his own Common- 
wealth. But if the Magiſtrate ſhould excuſe him- 
ſelf, by 2 the Iniquity of the Times, or 
the bad State of the Commonwealth, and deſi- 
reth either that the Proſecution of the Cauſe 
ſhould be deferr'd to ſome other time, or that 
the negled of Juſtice ſhould be thought pardona- 
ble in the preſent unhappineſs of the Common- 
wealth ; every Senſible and Good Man ought to 
acquieſce in, and be ſatisfied with the Anſwer. 
IX. War is commonly Diſtingui- 


ſhed into Solemm, and Leſs Solemn (29. ar * ſo- 
In the firſt, it is neceſſary the War "x par eſs 


ſhould commence and be directed 
by che oy he Authority on both ſides, and that 
it ſhould be Duly Proclaim d (3). The Left Solemn 
Wars are thoſe that either are not publickly De- 
clared, or elſe that are levied by, or againſt pri- 
vate Subjects. The firff looks like an Incurſion or 
Depredation of Robbers. The ſecond ſuppoſes 


— 
1 
»*— „„ 


they reſtore it to the right Owner, and make him Satisfattion for the Damage he has receiv'd by it. See what our Au- 
hap. 6. Sect. laſt, at the End; and Grotivs, Lib. III. Cap. 1. Sect. 5. and Cap, 17. Moreover, as 
to what relates to the Queſtion, whether we ma hinder Newtral Nations from trading, during the 


thor has ſaid, Book IT. 


B AAS. a. HD. 4 


—— — 


ar, with the Ene- 


my ; See a little Letter of our Author's publiſh'd about three or four Years ago, in a Book printed at Hamburgh, and 
intituled ; Fo. Groningil Bibliotheca univerſalis Librorum Furidicorum, &c p. 105, of the Treatiſes that are in the Begin- 
ning of it, and Becler's Diſſertation, intituled, @wies in Turba, p. 1004. of the Collection of his Diſſertations, printed 


in 1701, Mr. Barbeyrac's 2 Note, on this Sect. p. 461. 


(a) Not only from private Perſons in a Commonwealth, but even from a whole entire Body of People, that arc under 


the Dominion of any other, or a Sovereign. However, the ancient Kings of Perſia did often permit their Subjects to War 
with one another, See Eſther IX. 6, Gc. and Mr. Le Clerc's Commentary upon it. 


(b) Vid. L. 50. t. 1. J. 176. D. de reg. juris, & L. 4. f. 2. D. 


24. J. 7. J 3. D. quod vi aut dam. 


(1) Sce above, in B. 2. Cc. 5. ſ. 7, 8. 


Duod metus cauſa geſtum erit, I 11 12, 13. & L. 43.6. 
2) See Grot. B. 1. e. 3. 4 * 


(3) The Declaration of War, conſider'd in its ſelf, and independently of the particular Formalitics of every People, 
does not ſimply belong to the Law of Nations, taking this Word in the Senſe that Grotius and others give it, but to the 


Law of Nature, Indeed, Prudence and natural Equity, - 


ually demand, that before we take up Arms againſt any one, 


we ſhould try all amicable Ways, to avoid coming to ſuch grievous Extremities. We ought then to ſummon him that 
has done us any Damage, to make us a ſpeedy Satisfaction, to ſee if he will have regard to himſelf, and not put us to 
the hard Neceſſity of purſuing our 1 t by forcible Means. See Mr. Buddeus's Elemens de Philaſophie Pratique, Part, 


II. Cap. 5. Sect. 4. Set. 8, 9. and his 


iſſertation intituled, 
that the Declaration of War has no place but in Offenſve Wars : For when we are actually attac 


FJuriſprud. Hiftorice Specimen. Sedt. 34: where it appears, 
d, that alone pives 


us Reaſon to believe, that the Enemy is abſolutely reſolved to enter into no Treaty of Accommodation, From thence 
it alſo follows, that we muſt not bao Acts of Hoſtilities immediately upon declaring War; but muſt ſtay till he from 


whom we receiy'd the Damage, plainly refuſes to give us Satisfaction, and has 
therwiſe the Declaration of War would be nothing but a vain Ceremony, without any 


Effect. See Grotins, Lib. III. Cap. 3 where all this matter is treated of. Mr, Barbeyrac's firſt Note, on this Sect. p. 462. 
* * 
*. 


with Bravery and Reſolution: 


ut himſelf in a Condition to receive us 


that 
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that one ſide or other is in Rebellion, or at leaſt 
in ſuch a way of Life, as can at no time make 
the rar Juſt. And thus Civil Wars may happen 
to be a Species of the Le Solemn, when the Com- 
mon- wealth is ſo divided, that it doth not appear 
on which ſide the Sovereign is engaged. And 
here it is obſervable with regard to Solemn Wars, 
that Authors uſually call two diſtinct People their 
Generals and Governiurs concern'd in them Juſt E- 
nemies, in oppoſition to Robbers and Pyrates (a). 
So Cicero ſays (b), A juſt Enemy is One that 
© hath a Common-wealth, Courts of Juſtice, 
© and publick Treaſure under his Command. 
© And beſides alſo, the Conſent and Agreement 
© of his People, and Power, when occaſion offers 
© it ſelf, to make Peace, or enter into League. 
Tho' a Common wealth is not therefore to be 
look'd upon as only a confluence of Robbers, 
when it hath been publickly guilty of ſome Un- 
juſt Things. Neither on the other Hand, can a 
Company of Robbers aſſume to themſelves che 
Honour of a Common-wealth, though perhaps 
there be ſome appearance of Juſtice among them 

(c). | 
X. And here upon what Grotirs 
A Magiſtrate as aſſerts, I. 1. c. 3. . 4. A Queftion 


ſuch bathw is moved, Whether a Magiſtrate 
Wi. properly fo call'd, as ſuch, hath 


Power to make War ? Which I 
think is to be denied. For ſince War is a matter 
of that Nature and Conſequence, that it may in- 
volve the whole Common-wealth in Danger, to 
give the Magiltrate, as ſuch, Power to Declare, 
and Determine War by his own Authority, would 
be the ſame Thing with giving him the Sovereign 
Fower (d). It mult be allowed indeed, that what- 
ever Branch of publick Buſineſs the Sovereign en- 
truſts with the Magiſtrate, he muſt be ſuppoſed 
to give him all the Power neceſſary to the due diſ- 
charge of his Duty in it. And therefore it is a 
Maxim of the Roman Law (1), That every 
* Magiltrate that hath Juriſdiction, as ſuch, hath 
a mixt Authority; which mixt Authority is de- 
* fin'd by a Moderate Power, to puniſh Obſtinate 
© Offenders, as far as is neceſſary to ſupport his 
© Juriſdiction, and a due Adminiſtration of 
© Juſtice, But when a Magiſtrate who is entruſt- 
ed with Furiſdiction, uſeth Force only to reduce 
a few Ditobedient Subjects, it is not to be fuppo- 
ſed that he is making War; for a coercive Power o- 
ver Subjects is not a Right of War: War ſeemin 
to lie entirely between Equals, or at leaſt thoſe 
that pretend themſelves to be ſuch. Bur if the 
Number of the Malecontents, or diſaffected Per. 
ſons grow ſo incurable, as to make it to be fear'd, 
that an Attempt to Suppreſs them would endanger 
the Safety of the Common: wealth, and the com- 
mon Officers of Juſtice are too weak to reduce 
them, the Magiſtrate ought to expect the Reſolu- 
tions of his Sovereign to direct him in his Procee- 
dings in the Matter. And therefore Grotius is un- 


der a miſtake when he ſays, I. 1. c. 4. . 4. That 
if we conſider the Thing without Relation to 
* the Civil Laws, every Magiſtrate as he ough; 
© to protect the People under his Charge, ſo jt 
© he be oppoſed by Force in the exercile of his 
Authority, he hath a Right to make War, For 
the Defence and Protection of che People, pro- 
perly belongs to the Sovereign, and a Magistrate 
entruſted wich Furiſdifion, is only ſo tar wo de- 
fend them, as he is obliged to guard the Poor and 
Weak by Juſtice againit the Oppreſlions of the 
Rich and Great. To which End there is no ne. 


ceflity he ſhould have a Right of making War, By 


the Way it may be obſerved, that tho' the Slaugh. 
ter of about Three Thouſand Men, at the Com. 
mand of Moſes, upon the Idolatry of the Golden 
Calf, may with more Propriety be call d a 2 unjfþ. 
ment than a War; yet that the Deſtruction ot che 
Benjamites (e), looks more like a Rout in Wa 
than Puniſhment, tho' Eraſmus is of a ditterent O. 
pinion (F). And here it will not be improper to 
add ſomething in General, of the Power of Al. 
tary Magiſtrates, or of Generals and Leaders, to 
whoſe (onduct the War is entruſted by their Sove. 
reign, A General therefore lent to take the Heli 
with an Unlimited Power, may uſe what Mealures 
he thinks fit, either to Diſquiec and Offend his 
Enemy, or Defend himſelf; but as he is not im- 
powered to levy any New Mar; lo neither when 
War is begun, can he make Peace without the 
Authority of his Sovereign. But Generals confined 
by Limited Commiſſions have, tis plain, no further 
Power than thoſe give them. However ſo much 
Power every General, whether his Commiſſion be 
Unlimited or not, may July aſſume, to ute what 
Method he thinks beſt, to Defend himſelf againſt 
the Enemy, when they have Advanced too far, 
to give him an Opportunity of making an Ho- 
nourable Retreat. And in ſuch a Cale as this, 
only what Tully ſaith ought to be allow'd (g. 
© That in Affairs of ſuch unexpected and ſtreight- 
© ning Circumſtances, a Man ſhould not think 
© of ſtaying for the Inſtructions of the Senate, 
© but be a Senate to himſelf, and do what he 
thinks will be beſt for the Advantage of the 
© Common-wealth. But a Defence indeed, doth 
not conſiſt only in a brave Reſiſtance, or in repel- 
ling or avoiding the Enemy's Artacks ; but allo 
in making an 4/ault upon him, and returning the 
ſame Treatment back. And therefore for Exam- 
ple, an Admiral at Sea, who is by his Orders to be 
oy on the Defenſive, may yet notwithſtanding 
ſucha Confinement, upon Provocation ſufficient, 
break in upon the Enemies Fleet, and ſink and 
burn as many of their Ships as he can; all that 
he is forbidden is to Challenge the Enemy Firſt, 
when they don't think of Fighting. And fo 2 
General at Land, tho' his Inſtructions be not to 


Engage the Enemy, may yet if he be Attack d in 


his Intrenchments, not only Repulſe them when 
they would force his Camp, but make a Sally, 


— 
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(a) Vid. L. 50. f. 16. 1 118. D. de verb. ſignif. L. 49. 2. 15. I. 21. 1. © 1 24 D. de captiv. &c, 


(b) Cic. Philip, (c) Vid. Got. I. 5 g. 3. f. 2. 
(I) V. D. L. 2. t. 1. De Furiſdifione, I. 3. 

(e) Sce Exod, XXXII, 27, &c. and Judges, XIX. 20. 
miliar, I. 10. c. 16; 


(d) Vid. L. 48. 7. 4. J. 3. D. ad L. Juliam Mah 
V. etiam L. I. t 21. De officio ejus cui mandata eft Furiſdifio, 
(F) Eraſm, Epiſt. I. 6. ep. 29. 


. . 1. 


(2) Cic. Ep. ad Fa- 
and 
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and give them Battle; and if he be ſet upon in 
his March, and finds he cannot make a Safe and an 
Honourable Retreat, he may juſtly venture a 
Fight. And therefore a Governour of a Province 
or Town, eſpecially. if he bath any good Num- 
ber of Souldiers under his Command, ought. to, 
make the beſt Reſiſtance he can, when he isinva- 


ded by an Enemy, without expecting Inſtruction 


from his Sovereign. But he is not to Carry the 
War into a Foreign Country, without Expreſs: Com 
miſſion. An, Inferiour Commander that is left in 
truſt with a Body of Souldiers for the Defence of 
a Town, or Fort, is obliged to do the utmoſt he 
pollibly can for its Security; and indeed, ta hold 
out ſo long in Defence of it, till he ſees the Place 
muſt inevitably be carried, by Storm, and his 
Forces cut off. And therefore from what has 
been ſaid, we may judge of the Action of Pina- 
rius, mention'd in Livy, J. 24. C, 37. His Orders 
were to Defend the Caſtle of, Eu; and to deli- 


** 
< 5 4 
231% wy „„ —— 


it is left to the Sovereign, whether he will own 
the Action of his Miniſter or not. If he owns it, 
the Har muſt be look'd upon to be Solewn, And 
this R4tification doth as it were, feflect back an 
Authority upon the War, ſo that the whole Com- 
mon-wealth is obliged by it. But if the Sovereign 
diſown the Action of his Governour, the War mult 
be loo d upon to be a /ort.of Robbery; and if the 
Governogp, be, given up or puniſh'd at home, and 
Satis gabi be made for. the Damages ſuſtain'd, 
the Commonwealth is not engaged in or obli- 
ged. by. the War. And this was the reaſon why 
the Roman Ambeſſadouwr demanded of the Carthagi- 
nians,, Whether Hannibal laid Siege to Saguntum, 
by his um or by the Publick. Authority (G)? To 
which the Carthaginians rightly Anſwered, © That 
the Queſtion Firſt to be determined was, whether 
the Szege of Saguntum was contrary to any Ar- 
*. ticles, of League, between them and the Romans ? 
That before this was decided, the Romans had 


ver up the Keys of it to them of the Town, would 
have forfeited his Head; and therefore when he 
ſaw that both hi mſelf and Souldiers muſt nec ſla- 
rily have been left tothe Mercy of the Enemy and 
be put all to the Sword, unleſs he prevemed, it 
by —— the Inſurrection that was forming 
in the Town againſt him; he, did nothing beyond 
what the Powers he had would allow him, in put- 
ting the faichleſs Citizens to Death; except, per- 
haps, it was in carrying his Severity too far 
without Neceſſity, after he knew the Danger 
was over. Neither can it be ſaid that Pinarius 


no Reaſon to enquire, whether a Subject of 
* Carthage did any thing by his Own or Publick Au- 
* thority. (e) 
Kl. It may be further enquired, 
whether a Prefect or Governour, that 
hath no General, or Particular Com- 
miſhon to warrant him, can juſtly 
make, War upon a Foreign State or 
Prince, only upon Preſumption, or 
becauſe he believes his Severeign will approve his 
Action? Which in my Opinion mult be denied 
(1), For it is not ſufficient to know what it is 
raisd a New War (a). For the Publick War was probable his Sovereign would approve; if he were 
at that time carried on in Sicily, againſt the Car- conſulted in ſuch a particular Poſture of Affairs, 
thaginians and their Allies, with whom They of but it ſhould rather be conſidered, what it is pro- 
Enna endeavoured to join. But whether particu- bable he would deſfize ſhould be done without 
larly when a War is at an End, the ſame Arms his Advice, when the Matter will bear Time, 
may be turn d againſt them that aſſiſted the Ene and the Point is nice and difficult, if a Law were 
my with Succours and Supplies, is more than a to be made upon it, where he muſt determine u- 
Grneral hath power to determine. But if a Go- niverſally of all ſuch cales. And then no doubt 
vernour of a Province, at a great diſtance from the it will appear that it would be provided, that no 
Metropols of the Empire, be empower'd to make Miniſter ſhould undertake any Action in which 
War or Peace with his Neighbours ; the Wars he the Common-wealth is nearly concern'd ; (ſuch 
undertakes mult be look'd upon to be Solewn. Be- as a War is, and eſpecially the Offenſive, which is 
cauſe he that gives another power todo a Thing, the proper Subject of the preſent Enquiry, and 
muſt be ſuppoſed to be the Author of what he which will Generally well enough admit of De- 
doth, in Virtue of that Power, But if a Gover- lays) without the Advice of his Sovereign, And 
nour that hath no ſuch Power, make War upon therefore, though it ſhould happen that the So- 
another, without Authority from his Sovereign, wereign ſhould at the ſame time think a War with 


Whether be may 
make War upon 
a Preſumption 

of bis Prince's 


Conſent, 
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ä Ans of 


(a) As Manlius made War upon the Gallo-Greci, . See Liv, | 38. c. 45, c. and 1. 41 c. 7, and Horus, 1. 2. c. 11. 

(% Livy, 1. 21. c 18. (c) Vid, Jenophon rer. Gree I. 5. Where 3 of the Action of Phebidas in ſeizing 
Cadmea, is diſputed. (1) 'Tis Gretius's Decifion ; Lib. I. Cap. III. Se&. 5. Num. 3. Upon which Gronovins pre- 
tends that this great Man, ought not abſolutely to maintain the Negative, but to diſtinguiſh between Defenſive 1 O 
fenſove Wars: For, adds he, there is no doubt, but that a Governour 7 a Province, eſpecially if be has any Forces ready in Pay, 
as it is the uſual Cuſtom in Frontier Provinces, may, without exceeding the Limits of his Power, oppoſe his Neighbours, upon 
their attacking him, and repel Force by Force, without ſtaying for a particular Order from his Prince. For my Part, I cannot 
conceive, how it is that this Commentator has contriv'd it, that this Exception is not underſtood of it ſelf? Tho' Gro- 
tius had not explain d himſelf here; what he has faid elſewhere of the Privileges of Neceſſity, would have been more 
than ſafficient to have hinder'd us from attributing any other Thought to him. But is it not plainly expreſſed in the 

receeding Paragraph. Num. 3. Si ita preſens fit periculum, ut . non ferat eum conſuli qui ſupremum in civitate jus ha- 
— hie etiam Nece fſitas except ionem porriget. After which he inſtances in the Example of L. Pinarius, related by Grono- 
vius himſelf, and by our Author alſo: And in the very place in diſpute; Sed hoc magis vitandum, quod ille, ubi res mo- 
ram fert. Sr cupiat fieri , which manifeſtly ſuppoſes, than when the Buſineſs admits of no delay, we are not obliged to 
ſtay for our Maſter's Orders; and that in ſuch a Caſe it is reaſonably to be preſumed, that he leaves us at Liberty to act 
as we ſhall judge moſt proper. All the Difficulty that would here be in it, would be with Reſpett to the Application to 
particular Caſes ; as for Example, Gronovius defends againſt Grotius, the Judgment of Cicero, who in a Panegyrick on 
O#avinus and Brutus, commends and extols em, for takin up Arms upon their own Authority againſt Mark Anthony, 
But 1 have no defign to engage my ſelf in a diſcuſhon of this matter, which does not belong to my Subject in Hand. 
Mr. Barbeyrac's Note, on this Section, pag. 465. | | 
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a certain Enemy neceſſary, yet to be ſure he 
cannot be pleaſed to ſee his Miniſter go beyond 
the Bounds of his Duty. Thus Cambyſes put his 
Servants to Death that ſav'd Creſuss Life, tho" at 


the ſame he was well enough pleas'd that they 


had ſpared him (a). | 

XII. But now, as Perſons 
that live in a Liberty of Nature can- 
not juſtly be puniſhed with War, 
unleſs the Injuries they themſelves 
do to others deſerve it: So how it 
comes to paſs, that in a Civil State, 
the Guilt of the Injuries, and the 
Cauſe that gives Birth to War, diffuſe themſelves 
from the Perſons that were immediate Authors 
of them over the whole Commonwealth, will be 
matter of further enquiry. This therefore is cer- 
tain, that no Community whether Civil, or Otber- 
wiſe, is obliged by any Action of Particular Mem- 
bers, without ſome culpable Ad or Omiſſion of its 
own. For how ſeverely ſoever the Common- 
wealth may threaten, the Subjects are ſtill left to 
their Natural Liberty, to do otherwiſe if they 
pleaſe. So that the Commonwealth can no way 
be Reſponſible for the Actions of the particular 
Subjects (509. But among the ſeveral ways, the 
Governourz of Commonwealths are involv'd in 
Wars, from the Injuries committed by their Sub- 
jets; theſe Two I think, will molt deſerve our 
Conſideration, wiz. (e) Sufferance and Reception. 
As to the matter of Sufferance, it is manifeſt, that 
the Perſon who knoweth the Commiſſion of a 
Crime, and hath Power to hinder it, without 
apparent Danger of greater Evil by doing it, and 
is obliged to do it, muſt be ſuppoſed to be guilty 
of the Crime himſelf. For it is neceſſary the 
Knowledge of the Fact ſhould be attended with 
Power to hinder it; one of theſe ſeparately, not 
being ſufficient to communicate any Share in 
the Guilt (d). And the Governours of Common- 
wealths are preſumed to know what their Subjects 
openly and frequently commit, and their Power 
to hinder it, is always ſuppoſed, unleſs the Want 
of it be manifeſtly proved. The guilt of a 


How 4 ＋ In- 
ury, done by a 
Fab iet, way 
give Reaſon for a 
War againſt the 
Common- 
wealth, 


Crime before it hath been Judicially tried . 
© mains upon them that committed it; but alter 
© Sentence is paſſed upon it, they are the Crimi. 
* nals that neglect to put the Law in Execution 
(e). The caſe of Reception, and how far the 
Commonwealth gives Reaſon for War againſt it 
ſelf, by receiving and defending Perſons that 
have injured others, may be feen at large in Gre. 
tius, I. 21. $. 3, 4, F, 6. 

XIII. The fame Author alſo, I. z. 1 
c. 3. gives us a full account of the Of b Rquit 
Nature of Repriſals, which are vio- F Kepricali. 
lent Executions made upon the Per- 
ſons or Goods of the Subjects of a'fireign Common. 
wealth, that refuſeth to adminiſter Juſtice (1). In 
defence of the Equity of which, I further add, that 
as it is a Natural Conſequence of the Combination 
of Men into Civil Bodies, that the Injuries which 
one Member-ſuffers from a Foreigner, ſeem to affect 
the whole Common- wealth; fo it doth not ap. 
pear to be unjuſt, that every particular Subje& 
ſnould be obliged to aſſiſt the diſcharge of the 
publick Debts. Since whatever they pay upon 
that account, muſt be reſunded to them by the 
Commonwealth. But if it ſhould be any Mans 
Misfortune to be a Loſer by the Publick, he muſt 
look upon it to be one of thoſe Inconveniences, 
that are almoſt unavoidable in a Civil State; and 
conſider that theſe are very tolerable Evils, in 
Compariſon of thoſe, which he muſt have felt in 
a wild Liberty of Nature. | 

XIV. It is manifeſt that Men of- 


* 
* 


ten make War, not onl __ their 2 
own accounts, but allo for others make War. 


(2). But to anſwer for the Juſtice 

of it, it will be neceſſary, firſt, that the Party 
who is aſſiſted, ſhould have jaſt Reaſons for War. 
And Secondly, that the Party that afſifs ſhould 
be under ſome particular Ties and Obligations to 
him that is principally concern'd in the War. 
Becauſe otherwiſe it would be very unjuſt to afliſt 
one Man againſt another ; ſince as they are Men, 
they both equally deſerve Favour (F). They 
therefore, whom we not only may, but are 


— at. _ 


(a) Herodot. Thalia, p. 112. Ed, H Steph. Vid. Senec. de Ira I. 1.c. 16. Concerning the Action of Piſo, Pro-pretor of 


Sicily, Livy, I. 44. c. 10. 
16. I. 35. & 31. 1. 45. c. 23. 
6. J. 1. , 1. D þ Familia 24 fecerit. 
Cauſ. 1. & 3. diſtin, 36. 


Valerius Maximus, I. 6. c. 6. ſ. 


(b) Vid. Grot. I. 2. c. 21 f. 2. and the Example he there produceth out of Livy, I. 29. c. 
3, 5 c) Patientia & Receptus. 
(e) Lycurg. Orat. adverſ. Leocratem. Polyb. I. 4. c. 27. ab init, Gratianns, 


(d) Vide L. 4%, f. 


(1) This Definition of Repriſals is taken out of our Author's Abridgement De Offic. Hom. & Civ. L. 2. c. 16. fl 10. 
For he contented himſelf here with referring to Grotizs, Lib. III. Cap. II. To give a general Idea of the Matter, let us 
add ſome Remarks which Mr. Buddeus makes in his Elem. Pbilaſ. Prat. Part II. Cap. U. Se. 3. Se. 6. Sc. Repriſals 
being a fort of an Act of Hoſtility, or at leaſt the Prelude and Fore-Runner of War ; it is plain that no Body can lawfully 
uſe this Right but with the Approbation of the Sovereign, who, before his granting that PermiTon, ought nicely to exa- 
mine whether the publick Intereſt of the State allows him to carry matters to that Extremity. The Occaſion on which we 
make uſe of Repriſals, mult alſo be very clear, and the thing in Diſpute of great Conſequence: For ir would be 2 
imprudent and unjuſt to accuſe a Foreign Magiſtrate of Connivance, or a malicious Denial to do Juſtice, in an obſcure 
_ litigious Affair, or in one of no Importance, or without having ſufficient proofs of the Infincerity of the Prince, to 
whom we have made our Application But how juſt a Cauſe ſoever we may have to uſe Repriſals, we can never 2 
tor that ſingle Reaſon alone, put thoſe to Death whom we have Seiz d upon; but only ſecure em, and not uſe em ill. ti 
we have obtain d Satisfaction. So that during all that time, they arc in the Nature of Hoſtages. As for Goods ſeiz d by 
Right of Repriſals, we muſt take care of 'em, till the Time ſet for the Payment is expir'd ; after which we may, either ad- 
judge em to the Creditor, or ſell em to diſcharge the Debt, and return to him from whom they were taken the Overplus, 
dednCting out of em all Charges and Expences. But it is not lawful to make Repriſals, but with regard to Subjetts properly 
ſo call'd, and their Goods; for as to Foreigners, who do but paſs through a Country, or only come to make a ſhort ſtay 
in it, they have no ſuch preat Union with the State, of which they are only Members but for.a time, and in a very im- 
perfe& Manner, that we may indemnify ourſelves by them, for a Loſs we have receiv'd by any Original and erpetual 
$ubje&, and by the Sovercigns refuſing to do us Juſtice. We muſt farther except Ambaſſadors, who are ſacred Perſons, 
even in the Height of War. But as for Women, Eceleſiaſticks, Men of Letters, & The Law of Nature gives em here 
no Vriviledge, unleſs they have otherwiſe got it by Virtue of ſome Treaty. Mr. Barbeyrac's Note on this Selb 

(2) See Grotins, B. 2. c. 25. (f) Lucan. I. 4. v. 707, Ec. 

is conferre duces meminit? Quis pendere cauſas ? 


| The Cauſe 8 not to a General's Care, 
Dua ſtetit inde favet ; veluti fatalis arene 


Their's he thinks Beſt for whom his Arms Declare ; 


obliged 


* 


. pag. 466. 
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obliged to de fend, are firſt of all, our own Sub- 
jects. And that not only becauſe they are, as it 
were, a part of the Government, but becauſe 
the end Men at firſt propoſed to themſelves by 
giving up their natural Liberty, and ſubmitting 
voluntarily to a Civil State, was the Enjoyment 
of ſuch a Defence. So the Campanians thought 
that by yielding themſelves, and all that they had 
to the Romans, they laid a Neceſſity upon them 
to arm in their Protection (a). Tho' in this In- 
ſtance it may be obſerved, that ſince a Campa- 
nian had exaſperated the Samnites, and raiſed, an 
unjuſt War againſt them before, the Romans could 
not juſtly reſolve to defend them, notwithſtand- 
ing that they had yielded themſelves to be their 
Subjects, till they had made Sarisfattion for the 
Damages, and defray'd the Expences of the War. But 
in deſence of any particular Subject, the Govern- 
ment can then only juſtly make War, when it will 
be no great Inconvenience, or. Diſadvantage to 
the whole, or the Majority of the other Sub- 
jets ; becauſe the Government is obliged to have 
a greater Concern for the whole, than for a Part ; 
and the greater the Part is, the nearer it ap- 
proaches to the Whole, The next to Subjects 
whom we are obliged to aſſiſt, are thoſe Allies 
that have made this particular Condition and Ar- 
ticle of League with us. But then all Allies are to 
give Place to our own Subjects, when both can- 
not be aſſiſted; and that without any breach of 
the League. For no Commonwealth can be more 
obliged to a Foreign State, than to its own Sub- 
jets. And therefore in every Promiſe of Aid and 
Aſſiſtance the Commonwealth makes, this Limi- 
tation is implied, As far as is conſiſtent with the Ob- 
ligations owing to the Subjech. And therefore it is 
very abſurd to place any Confidence in a League, 
which it is not the Intereſt of our Ally to obſerve. 
But as we ought not to undertake any raſh or un- 
juſt War, ſo neither can we be obliged by any 
League to aſſiſt an Al'y, that engages only in ſuch. 
Tis true, this holds chiefly in Offenſive Wars, but 
it may alſo bear ſometimes in the Defenſive. For 
if my Confederate is ſenſible, that he is much 
weaker than his Enemy, and that his own Forces, 
and all I can ſupply him with, will not make him 
a Match for him; and yet is obſtinately bent to 
hazard himſelf, tho' it be to his certain Ruine, 
when he may treat upon tolerably good Terms ; 
1 ſhould be a Mad Man to join my ſelf with him, 
in ſo extrayagant and hopeleſs an Attempt. And 
thus far what Grotzzs ſaith (b) is very true, That 


__—— 
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* we are not obliged to ſend Aſſiſtance, when 
there is no Hopes of Succeſs ; for Society is 
* form'd for Good and not Evil. But then it is 
alſo to be conſider'd that it would be to no pur- 
pole to make Leagues, if we were to run no Ha- 
zard, or ſuſtain no Loſſes in the Defence of an 
Allie. Next to our Allies are our Friends, or thoſe 
we have join d our ſelves to, by particular Ties of 
Kindneſs and Reſpett. To theſe, tho' we have not 
promiſed by exprels Article of Treaty, to ſend a 
certain determinate Aid or Supply, yet the Na- 
ture of Friens ſti it ſelf ſuppoſeth an Interchange, 
and Union of Faith, and that one Fiend muſt be 
concern'd for the other's: ſaſety, as far as the 
ſtricter Obligations he is under will ſuffer him, and 
that his Concers ought to be much ſtronger for 
Him than that which is due from one Man to ano- 
ther, by the common Affinity and publick Relations 
of Mankind: Tho ſometimes thoſe alone may 
be ſufficient Motives to us to undertake the De- 
fence of a Perſon manifeſtly injured and abuſed: 
Eſpecially ſince it may eafily be made our own 
Intereſt to do it; and ſince nothing can tend 
more to promote Publick Good, than to puniſh 
thoſe that take pleaſure in diſquieting and inju- 
ring Others. And therefore Solon upon this view 
when he was asked, how there might be Fewer 
Injuries committed in the World, anſwered, If 
they that were not injured, would be as much concerned 
as they that were e. But then we are not to ima- 
gine that every Man, even they that live in a 
Liberty of Nature, hath a Right to correct and pu- 
niſh with War any Perſon that hath done Ano- 
ther an Injury, barely upon pretence, that Com- 
mon Good requires, that ſuch as oppreſs the In- 
nocent, ought not to eſcape Puniſhment, and 
that what toucheth one, ought to affect all. For 
otherwiſe, ſince the Party we ſuppoſe to be Un- 
juſtly invaded, is not deprived of the liberty of 
uſing Equal Force to repel his Enemy, whom he 
never injured ; the Conlequence then would be, 
that inſtead of One Var, the World muſt ſuffer 
the Miſeries of Two, Befides, it is alſo contrary 
to the Natural Equality of Mankind, for a Man 
to force himſelf upon the World for a Fudge, and 
Decider of Controverſies. Not to ſay what dange- 
rous Abuſes this Liberty might be perverted to, 
and that any Man might make War upon any 
Man upon ſuch a Pretence. The wrong there- 


fore another Man ſuffers, is not reaſon ſufficiene 


to engage me-in his Quarrel, unleſs he calls me 
particularly to his Aſſiſtance, ſo that Whatever I 


Muneribus, non ira vetus concurrere cogit 
Productos, odere Paret. 


— ] 


— 


As when in Bloody Shows upon the Stage, 
The Gladiators generouſly engage, 
Not Malice, nor Revenge creates the Fight, 


But rival Bravery, and equal Might. 


(a) Livy, J. 7. c. 31. Florus, J. 1. e. 7. 


(in his Diſſertation de comparatione Obligationum, que ex diverſis hominum 


(b) Vide Gret. I. 2. c 23. f. 4. Mr Buddeui 
atibus oriuntur, Set, 60.) Says, 


that we ought to eſteem thoſe of the ſame Religion with us, more than our Friends and Allies; or elſe put em in 
the ſame Rank at leaſt, But he forgets not to obſerve at the ſame time, Se&. 62. that we muſt not think it lawful, 
under a Pretence of defending and fayouring that Religion which we believe to be the true, to do every thing againſt 
thoſe of another Religion, whatſoever : Which is a deteſtable Maxim univerſally and juſtly blamed in the Conduct of 
Roman Catbolicks, but which, continues he, thoſe who have the greateſt Abhorrence of the Tyranny of the Romiſh 
Church, do not ſeem tobe entirely out of Conceit with, Mr. Barbeyrac's 2. Note, on this Set. p. 467. 

(e) Plutarch. in Solon, p. 88. D. Quintilian. Inſt. Orat. J. 4 c. 1. p. 270. Tis natural for us to pity the Diſtreſſed - 


Euripides Suppl. v. 267, 268, 
EN wnd ey la N wile res, &c. 
af 


The Beaſts purſued, to Rocks and Cliffs retreat, 
The Slave clings to the Altars of the Gods, 
And States diftreſs'd their Neighbours Aid implore. 


undertaks 


5 


Of the Right of War. 


Book VIII 


— —— — — — 


undertake to do, is not to be charg'd upon me, 
but upon the Perſon that deſires my help. But 
whether it be lawful to take Arms in Defence 
of the Subjects of a Foreign Common- wealth, a- 
gainſt the Invaſions and Oppreſſions of their Sovereign, 
is a Queſtion ; for the Solution of which I refer 
you to the Opinion of Gretius (1), the ſafeſt An- 
{wer that can be given to it ſeems to me to bethis, 
that we cannot Lawfully undertake to defend the 
Subjects of a Foreigy Common-wealth in any other 
Caſe, than when they themſelves may lawfully 
take Arms to repreſs the inſupportable Branny 
and Cruelties of their own Governours, ' © 
- XV. Of the Declaration neceſſary 
Of the Declars= co ſolemn War, Grotius largely in- 
tion ef War. forms us, J. 3. 3. os 
VX. The fame Author, I. 3. c. 
Gi ga 4" "oj 4, Oc. gives us a long Account of 
in War many Nations that never ſet 
- bounds to themſelves in any of 
thoſe Liberties, which as I faid before, the Law 
of Nature allows againſt Enemies. But here it 1s to 
be obſerved ; That tho' Generals — Laws 
to their Souldiers, preſcribing how far they are 
to uſe Hoſtilities againſt the Enemy, and puniſh 
the Violation of them upon the Offenders; yet 
this is not done becauſe they ſuppoſe the Enemy 
is or may be injured ; but becauſe it is neceflary 
that the Generals Orders ſhould be obey'd, and 
that Ailitary Di/cipline ſhould be ſtrictly obſerv'd. 
So that tho* a Perſon, who in a Solemn War had 
behaved himſelf with greater Cruelty and Out- 
rage than the Law of Nature will permit, ſhould 


afterwards happen to be indicted or accuſed for 


it in any third Commonwealth unconcern'd in the 
War; it would be a very uncommon way of Pro- 
ceeding, ſhould He be ſentenced for a Ruffian or 
Murderer, and be uſed as ſuch. Becauſe as it does 
not belong to the People of one Nation to en- 
quire what others are guilty of abroad; ſo there 
ſeems to have been a tacit kind of Agreement of 
Nations that one ſhould not paſs Judgment upon 
the Wars another engages in. For why ſhould 
one at adiſtance from the Diſpute, and no Ally 
ro either of the Parties engaged, give himſelf 
the crouble of making another's Quarrel his own ? 
Beſides, that, even in a juſt War, it muſt be al- 
low'd difficult to know what are the juſt Meaſures 
of Self Defence, in what Method to exact Satisfa- 
ction for Damages, and what ways to take Caution 
for the future, So that in ſhort, it is ſafer to leave 
theſe Things to the Conſciences of the Parties 
engaged in the War, than to venture to give Sen- 
tence upon an Affair, the Condemning of which 
may be of dangerous Conſequence to our ſelves; 
eſpecially ſince the Parties at War themſelves b 
a Tacit ſort of Compact agreed, either to encreaſe 
or abate the heat of the War as they pleaſe. 

XVII. How far in particular it is 
uſual to extend the Liberties of War 
upon the Perſons of the Enemy,may 
be ſeen at large in the ſame A 
thor, J. 3. c. 4. 


Of the Liberties 
nſed upon the 
Perſon ofa n E- 
nemy. 


—— — 


(1) 4. e. 5 
(U) Vid. Quiutil. Decl. 255. 


0 1 
—— — ere — 
— 
* 


6) L. 3. e 4. fl 18 


XVIII. It may alfo in the next 
place, be particularly enquired, | 
whether it be lawful to A/aſſmate 4 772 A. 
an Enemy? And here Grotiu, (2) ah oh 
thinks that there ought to be a Diſtinction made 
between Perſons that violare their Faith whether 
expreſly or tacitly given, as Sou'dicrs, Subjects, Val. 
ſals, Refugee? ; and Perſons that were never bound 
by Faich. And that to employ the Larter as A 
ſaſſmes, is what no Law forbids (4): Bur that to 
make uſe of chem, who muſt by the Ad be guilty 
of Falſhood and Treaſon, is what the more civilize! 
part of Mankind, always look upon as the greateſt 
Infamy and Baſeneſs. Tho againft Rebets, Pirates, 
and Hjghway-men, the moſt ſcrupulous Princes 
never doubt to propofe even Rewards to the per- 
ſon that can kill or apprehend them. Nor does 
any bady blame the Conduct, or think the Mea- 
ſure hard; becauſe theſe are known to be com 
mon Enemies, and lie under the Publick Odium of 
all. The ſame Anfwer will ſerve that other 
General Queſtion, whether it be lawful to uſe ayy 
Man I Service promiſcuouſly in War? Where we are 
to diſtinguiſh between them that betray, or Revolt 
from their Maſters and offer themſelves volumtarih, 
and them that ſuffer themſelves to be corrupted in 
their Faith by the force of Rewards and Premiſes, 
By the common practice of the World the former 
may lawfully be employ'd ; but as Grotias thinks, 
J. 3. c. 1. S. 21, 22. not the latter (b). Tho'l 
think it may very well bear diſpute. For ſup- 
ofing the Cauſe I engage in, be Juſt, I hare 
.ight ro diveſt my Enemy of all Forces and Suc+ 
cours, to make him as defenceleſs as, and to give 
him all the Dzfurbance, and do him all the Da. 


Whether lawful 


makes T can, which are the things aim'd at, in 
foliticiting his Subjects to a Defection. And [do 
not ſee any ſufficient Reaſon, X I may not 
purſue that End, by tempting my Enemies Sub- 
jets with the Hope of Rewards, as well as any 
other ' way. Eſpecially ſince it 1s on all hands 
allowed, that an Enemies Subjects may be lawful- 
ly frighted by falſe Threats and ſhows of fear, to 

ender themſelves, and conſequently to deſert 
their Maſter. Which fort of Deſertion is not 
wholly excuſable ; ſince it is known that by the 
Laws Military, they that ſuffer themſelves to be 
impoſed upon in that Manner are as liable to Ca- 
pital Puniſhment, as they that are guilty of Per- 
fidiouſneſs and Diſpralty. For Cowardice and Credu- 
lity are as inconſiſtent with the Duty of a Souldier, 
as Paithleſneſs and Treachery. And further, tho 
Force is the moſt lawful, and the braveſt way of 
attacking an Enemy, yet this doth not make it 
unlawful, to have recourſe to Fraud. And cho 
theſe Deſerters I ſpeak of, are certainly criminal 
themſelves, yet there is no Reaſon, why the 
Party that ſollicited them to a Deſertion, ſhould 
bear any ſhare in the guilt of it. Becauſe I don't 
ſee any manner of Obligation, why I ſhould 


abridge my ſelf of the Liberty of making uſe of 


the eaſieſt Methods to obtain my Right, only be- 
caufe by doing fo, I may give them occaſion to be 


th 


(a) Mor. Utop. 8 


guilty 
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guilty of Sin, who have already by the Injuries 
chey have done me, broken off all Communication 
of Right with me. And why may it not be law- 
ful for me to win thoſe with my Money, whom 
might otherwiſe conquer with my Sword? E- 
ſpecially ſince after all the Propoſitions and Sol- 
licitations I can make to them, it is ſtill left to 
their own Choice, whether _ will look upon 
me for an Enemy, or buy my favour by entring 
into my Service, But in time of Peace there are 
theſe two Reaſons, why I ought not to importune 
another Man's Servant, or Subject, unjuſtly to 
deſert from his Maſter, and come over to me. Firſt, 
becauſe 1 have no lawful Power to intercept any 
thing that belongs to Another. And Secondly, 
becauſe I cannot juſtly puniſh, or do any harm 
to him, tho' he ſhould refuſe to deſert, and make 
me his Maſter, Both which are manifeſtly al- 
lowed me in the Caſe before us. As therefore 
the Propriety my Enemy hath to what he calls 
his own, is no manner of reaſon to me, why I 
may not take it from him; ſo the right he hath 
over his Subjects is ſo far inſignificant with me 
as I am under no Obligations to be in the leaft 
concerned, that he ſhould always inviolably en- 
joy it. And therefore the Obje&ion uſually made 
againſt this Opinion, that a Man cannot incite a- 
other to do a thing, which he muſt ſin in doing, 
or that, That Man is guilty of Sin himſelf who 
ſupplies another with a Cauſe or Occafion of Sin, 
ſeems to Me, to hold only between ſuch as are 
not Enemies. For an Enemy in reſpect to me, is 
in ſuch a State, that as long as I am in purſuit of 
my Right, and .in Arms againſt him, I have no 
reaſon to trouble my ſelf whether he takes from 
thence, an Occaſion to ſin or not. And therefore 
tho' perhaps my Promiſes, or my Money may be 
really the inducement to another to be falſe and 
deſert ; yet in Reaſon, the crime of Falſeneſsand 
Perfidiouſneſs cannot be charged upon me as my 
own; becauſe for the Preſent, the State of War 
hath entirely broken off all Commerce and 
Cdnmunication of Right, between him and 
me; and he himſelf, as far as in him lay, gave 
me an Unlimited, Infinite Power, and Liber- 
ty againſt himſelf, And ſince it is not in the 
leaſt unlawful to put an Enemy to the Sword, 
when the State and Poſture of War requires it; 
I do not ſee why it ſhould be thought Criminal, 
to offer him a Temptation that may poſſibly tempt 
him into Sin. For it is evidently a weak Argu- 
ment, which ſome produce to the contrary, that 
Faith ought to be kept by Enemies; and that 
therefore an Enemy's Subjects are not be ſeduced 
to Deſertion. But after all, a Man ſhould be cau · 
tious, that he don't ſet an Example to others, 
that one time or other may be of dangerous Con- 
ſequence to himſelf. And without Diſpute, it is 
an Evidence of uncommon Greatneſs, and Gene. 


es. 


roſity of Spirit, when a Man hath it in his Pow. 
er, to refuſe to make uſe of ſo eaſy a way of Ac- 
quifition. Beſides that, It is certainly true (a), 
* that a Man that accepts the Service of a Tray- 
tor, tho' upon the heat of his Succeſs, he ma 

think himſelf obliged by him; yet afterwards 
when he reflects upon the Action, he will begin 
to ſuſpect and then to fear, and ſo to hate, the 
Traytor, tho he loved the Treaſon, becauſe he 
knows he hath had already ſufficient Expo- 
rience of the Inſincerity of his Faith (5). 

XIX. How far the Liberties of _ | 
War may 'be extended upon the Things Sacred 
Goods of an Enemy, and things we 7% %. 


l e om the Liber- 
call Sacred, we are inform'd by 2 of War, 


Grot. I. 3. c. 5. 

XX. The Lews of Nature and Con- , | 
ſcience in a juſt War allow (1) a Man Things, bee 
to make ſuch Acquiſitions out of what ]] 
his Enemy poſſeſſeth, as will either 
reſtore him what was due to him, or give him an 
Equivalent to it (2), further, and all thar, the re- 
fuſal of the Payment of which, gave Birth to the 
War; And beſides, to ſatisfie himſelf for the 
Charge he was at in recovering his right by 
Force; and to all if there be any thing elſe, 
which he thinks neceſlary to ſecure further to 
himſelf, and take by way of Caution from the 
Enemy. And therefore if a Man inſults and op- 
preſſeth his Neighbours, upon the Confidence he 
repoſeth in his Riches when he happeneth to be 
over-power'd ; it is but juſt he ſhould be deprived 
of his ſuperfluous Wealth, that for the future he 
may learn to be more Quiet and Peaceable. But 
by the practice of the World, a Man makes him- 
ſelf abſolute,and perpetual Maſter and Proprietor 
of every thing he takes from his Enemy in a 
Solemn Mar, tho' much exceeding the Pretenſtons 
the War begun upon, Vid. Grot. I. 3. c. 6,1. 1, 2, 
Where he alſo ſhoweth, When both Moveables and 
Immoveables may be ſuppoſed to be taken (z.) 
Where it is to be obſery'd, that the Right to Ac- 
quiſitions of War is of force only againſt any third 
diſ- intereſted Party. But to give the Conquerour a 
right of Propriety, that will hold good againſt the 
conquer'd, there muſt of neceflity be a Pacification 
and Agreement between both the Parties, otherwiſe 
the Right is ſuppoſed to continue {till in the. old 
Proprietor, and whenever he is ſtrong enough, he 
may juſtly ſtruggle to recover it, 

XXI. It is alſo diſputed, to whom 
the Acquiſitions of ſolemn Mar belong; ＋ wary of fy 
whether to the whole Body of the of War be= 
People, or to any particular Perſons long. 
among the People, or to them that | 
made the firſ# Seizure ? (4) Which Controverſy 
I think may thus in ſhort be concluded. It is 
certain that the Right of War is lodg'd in the So- 
vereign, under which Right is comprized that 


— 
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(a) Procop. Hiſt. Goth. I. 1. c. 8. 
(1) This is ſhewn above, in B. 4. c. 6. ſ. 14. 
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(b) Vid. Vale. Max. I. 6. c. 5. K. 7. 


(2) Provided they are his: For it is not ſo with thoſe Effects 


that are tannd in his Country, but belong to Strangers, with whom he is in Peace; unleſs they have ſeat them to him 
with a Deſign to aſſiſt him in the preſent War. As for the Cargo of Ships belonging to the Enemy, they are lawful 
Prize, as long as Strangers have not demanded and clearly juſtified what Effects might have been in em. Mr. Barbeyrac's 


Second Note upon this Section p. 470. 
(3) Vid, Grot. d. I. [ 3. 4. 


(4) See Grot. B. 3. c. 6. . 8, 9, Sec. 
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other, of arming the Subjects, of leading, or ſend- 
ing them abroad upon Expeditions, as alſo the 
Right to raiſe Money upon them, and other Ne- 
ceſſaries for War, But ſince War: are undertaken, 
either to recover the Rights or Dues of the private 
Subject, which the Enemy ey refuſeth to 
pay, or elſe upon ſome pablick Cauſe, which con- 
cerns the whole Common- wealth; it eafily ap- 
peareth, thatin the r Caſe, the principal thing 
to be taken care of is, that the Perſons, upon 
whoſe Wrongs the War began, may be reſtored to 
their Rights, And the Overplas in This inſtance, 
and in Wars that begin from a more Public Cauſe, 
all that is zaken is firſt acquired to the Sovereign, as 
to him that gives Authority. to the Far, whatever 
Hands it firſt fell into, Whether the Mercenary Soul- 
diers, or Subjefs obliged to Military Service upon 
Summons Without receiving Pay (4). But becauſe 
War lies heavy upon the Subjetts, whether they are 
only taxed to ſupport it, or are obliged to ſerve in 
it themſelves, it is no mote than a good Prince, 
that bath a Love for his Subjects would yield to, 


that the Subjects ſhould be allowed in Return to 


make ſome advantage to themſelves by the War. 
Which may be done. either by aſſigning to them 
a certain Pay from the Publick, when they go out 
upon any Expedition (b), or by ſharing the Booty 
among them, or by giving every one leave to 
keep the Plunder he gets himſelf, (as the Cuſtom 
was among the Greeks, when they proclaim'd 
War, to declare at the fame time, that every Man 
ſhould have free Plunder (c),) or elſe by giving 
the Booty to the Publick, in order to eaſe the Sub. 
jects of the burthen of the Taxes for the future. 
Mercenary Souldiers have no right to any thing 
but their Pay. What is given them above that, 
is Matter of Bounty ; or perhaps Reward for their 
good Service, or Encouragement totheir Valour ; 
Grot. in the place above mention'd is very large 
upon this Subject. But upon his diſtinction of 
Ad, of Hoſtility into publick and private Ads, 
which are undertaken only upon the occaſon of 
the publick War, it may beobfervd, That it may 
be very juſtly queſtion'd, whether every thing 
taken in War by private - Hoſtilities, and by the 
bravery of private Subje&s, that have no Commiſſion 
to warrant them, belongeth to them that take it. 
For this is alſo part of the Right of War, to appoint 
what Perſons are to act in a Hoſtile manner againſt 
the Enemy, and how far. And in Conſequence, 
no private Perſon hath Power to make Dewaſtations 
in an Enemies Country, or to 8 off Spoil or 
Plunder, without Permiſſion from his Sovereign. 
And the Sovereign is to determine how far private 
Men, when they are permitted, are to uſe that 
Liberty of Plunder; and whether they are to be 
ſole Proprietors in the Booty, or only to ſhare a 
part in it. So that all that a private Adventurer in 
War can pretend Right to, is no more than what 
his Sovereign will pleaſe to allow him. For to be 
a Souldier, and to act Offenſively in an H:ſtile manner, 
a Man muſt be Commiſſian d by publick Authority. 


tt. _ 
* 8 


And therefore Cato us d to ſay, that mo Man 544 
any Right to fight an Enemy that was not a Souldi 1 
XXII. reg the Acquiſition of (a 
things Incorporeal, it is to be par- Things incorpo- 
ticularly obſerved, that they are N 1 43 
never acquired but with the Sub- Nee 
ject they inbere in. The Subjects they inbere in 
are either in Perſons or in Things. Thus to in- 
ſtance, in thing:; there are often certain peculiar 
Rights inherent in certain Lands, Rivers, Port 
Town and Countries, or rather the Perſons, that are 
the Proprietors of thoſe things, are inveſted with 
certain Rights, over other Perſons and Thivgs. But 
here it is to be conſidered, whether this Right be 
annexed to this particular hing, by perſonal Com- 
pact, or by real; or whether che Perſon that firſt 
united this Right to the Thing, agreed by Com- 
pa, that that Right ſhould continue in the Pro. 
e of the Thing, whoever he might happen to 
, or by what Title ſoever he came to the Poſleſ. 
ſion of it; or whether he intended that the Right 
ſhould be no longer valid, than certain Perſons 
ſhould poſſeſs the thing by a certain Title. If the 
Right be annex d to the tbing in this latter Method 
it is manifeſt, that it is not every one that poſſeſſeth 
himſelf of the thing by any Title whatever at Ran- 
dom, that hath Power to exerciſe that Right ; but 
it muſt be confidered, whether that Right ought 
to follow a Title of an Acquiſition of War, by its 
firſt Inſtitution. But thoſe Rights (1) which 
are immediately, and in themſelves applied, and 
annex'd to Perſons, relate either to other Perſons or 
Things. The Rights which are annex d to Perſons, 
over other Perſons, ſince they are not obtain'd 
but with the Conſent of the Perſins themſelves 
(and this Conſent doth not reſpect any Man Pro- 
miſcuoufly, but only ſome certain Men) cannot be 
ſuppoſed to be acquired with the Perſons, tho 
perhaps, the Perſons they were annex'd to, and 
todgd in, may fall into their Enemies Power. 
Thus for inſtance, tho' a Prince happen to be 
made Priſoner of War, his Enemies have not there- 
fore acquired his Kingdow with him. And the 
taking an Husband, Or a Father, doth not give an 
Enemy power over the Wife or Children (e). When 
indeed an Enemy hath taken the Wife and Hus- 
band together, he hath a Right over the Captive 
Wife, but not becauſe he took the Husband with 
ber, bur ſolely becauſe he hath made her his Pri- 
ſoner, Neither would he have had more or leſs 
Power or Right, whether he had taken her Huſ- 
band at the lame time or not. Neither doth the 
Conquerour acquire any Conjugal Power over the 
Captive Wife, but barely ſuch a Right as is uſually 
acquired over Captives, As to the Rights that re- 
late to Things, we muſt diſtinguiſh, whether the 
Perſon be Member of a Commonwealth, or live 
out of Civil Government, in a State of Nature. If 
he liveth in a State of Nature, the Enemy that 
taketh the Perſon, is ſuppoſed to have taken all 
the thing with him, or at leaſt to have poſſeſs d 
himſelf of power to take them, becauſe there is 
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(a) Alian. V. Hiſt. I. 6. c. 6. The Spartan Souldiers were not allowed ſo much as the Spoils of the Enemy. (6) Vid. 


Nr 
Grot. I. 3. c. 6. ſ. 23. 


(e) Vid. Polyb. I. 4. c. 26, 36. 


(d) Cic. Off. I. 1, c. 11. Add, Ziegler upon 


(1) See Grot, B. 3. c. J. ſ. 4. and c. 8. ſ. 4. (e) Vid. Grot. d.! 
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no Body to reſiſt him, or that hach any Righs to 
hinder him from ſeixing upon all he had. But in 
Commonwealths the thing is not loſt with the 
perſen, but the Right of it devolves toother Perſons 
of the ſame Commonwealth, or upon Default of 
theſe, to the Publick. And therefore if a Subject of 
any Commonwealth be taken by an Enemy, 
his Goods that were not taken with him, are 
not acquir'd by his Congueror, but fall ro him that 
would have been his Heir at Law, if he had died 
a natural Death. But if the Enemy hath taken 
the Goods with his Perſon, that the things ta- 
ken are Prize of War, is Title enough to 28 
his Propriety in them, and it is perfectly needlels 
for him to derive that Propriety from the Perſon of 
the laſt Poſſeſſor, whom he took with them. And 
lo the thing is the ſame, as far as concerns the 
Right of the Conqueror,, to the things he hath taken, 
whether he take the Proprietor with them or not. 
XIII. The fam'd Queſtion 
4 Loan, <vhether once moved in the Great Council of 
Sy Greece may ſerve to illuſtrate what 
hath been ſaid, which Quintilian 
(a) ſays, was occaſion'd thus. When Alexander 
the Great took and deſtroyed the City of Thebes, 
he found an Infrument, in which it appear'd, that 
the Thebans had lent the Theſ/alians an hundred 
Talents. Alexander, becauſe the Theſſalians were 
in his Service, freely gave them up the Inſtrument. 
The Thebans who afterwards were reſtored by 
Caſſander demanded the Debt. The Reaſons the 
Thebans brought to juſtifie their demand, are to 
be ſeen in the ſame Place in Quintilian. To 
which the Theſſalians might have anſwered, Firſt, 
that what was taken away by juſt force cannot 
be demanded again. That by the Cuſtom of 
Nations, the Hoſtilities committed in ſolemn War 
are look'd upon to be Fuſt ; and in Conſequence, 
the former Proprietor can have no Pretenſion left to 
any thing that was taken from him, after a Peace 
is eſtabliſhed. Secondly, that a Right of War is a 
valid Title, when a Thing comes to be diſputed in 
the Civil Court. For after a Var is ended, if any 
Controverſie ariſes about any thing I have taken in 
the War, 'tis enough to plead that I have a Tizle 
to it as prize of War. Thirdly, that what is taken 
in a juft War may very juſtly be retain'd in Peace, 
eſpecially after the Articles of Peace are ſettled and 
agreed upon on both ſides. For then, ever 
thing is ſuppoſed to be left entirely to the Poſſeſ- 
ſor, which he is not expreſly obliged to reſtore 
by the Articles of Treaty. Fourthly, thoſe Rights 
which are properly and ultimately tounded in the 
things themſelves may be acquired with the Perſon 
that is made Captive, ſuppoſing the Captive giveth 
his Conſent to transfer them to me; Which Conſent I 
have power to force him to by threatning him with 
ſome greater Evil. Wherefore as I can make over 
an At#im of Debt to another Man, and the Effect 
will be, that the Debtor muſt be obliged to pay 
his Debt to him, as much as he was before to me; 
lo if a Captive conſent to make over his Action 


* 


Thebes, which he had then laid in Ruins, might 


be the Creditor of the whole Debt, and conſequent- 
ticular Perſons that out. live the utter Diſſolution 
Right of the Commonwealth ; ſince ic is not to 


and extirpated the Theban Commonwealth, fo 


from one that voluntarily offer'd it to them, and 


exprelly or tacitly to acknowledge the Conqueror 


to me, what the Debtor owed before to my Captive 
15 now become due to me. And thus Alexander 
might, if he pleasd, have made himſelf the Cre- 
ditor, in the Inſtance before us, tho' he had left 
the Theban Commonwealth ſtanding, only by forcing 
them to transfer their Right to the Debs to him. 
And indeed, he muſt be ſuppoſed to have made 
himſelf ſuch, ſince he made himſelf 4b/clute Ma- 
ſter of Thebes, without any Exception. And there- 
fore had a Right, either to demand the Debt of the 
Theſſalians, or to forgive it them. Nay, he might 
immediately have forced the Thebans to remit the 
Debt. And thiggfore when Alexander gave up the 
Inſtrument of the Debt, to the Theſſalians, it is not 
to be ſuppoſed, that he did it for fear the City of 


{ſometime or other afterwards demand the Debt of 
them, but to give them Aſſurance, that he him- 
ſelf would never require any thing of them upon 
that Account, Fifthly, It is abſolutely alle, 
that as long as there is any one Subject = Com- 
monwealth left alive, that he muſt be ſuppoſed to 


ly, that he hath the ſame Right the Common- 
wealth had to demand its Debt. For thoſe par- 


of the Body of the Commonwealth ; can have no 
manner of Pretence to aflume to themſelves the 


be ſuppoſed that they any longer conſtitute it. 
And it is manifeſt that Alexander totally diffoly'd 


that they, that eſcaped the general Deſtruction, 
could not be look'd upon to be a People. And 
they that afterwards re-eſtabliſh'd the Common- 
wealib of Thebes, were manifeſtly a new People. 
And tho' perhaps the ancient T hebans might have 
had certain peculiar Rights, yet theſe new ubabi- 
tants could not pretend to aſſume the ſame to 
themſelves, barely from the Place they liv'd in, 
unleſs they obtain'd them all anew. Which was 
not done with Relation to the Th:/alian Debt. 
Sixthly, The The/ſalians did not take any unjuſt 
Methods to obtain the Inſtrument, but received it 


who had Thebes, and all that belong'd to it at 
. purely with Intent to pardon them the 
D | 
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XXIV. Conquer'd Nations, as 
well as particular Perſons, may 
be brought under Dominion : but 
that it be lawful and oblige the 
Conſciences of thoſe who ſubmit 
to it, it is requir'd, that the vanquiſh'd promiſe 


Dominion over 
the Conquer'd, 
how many 

ways acquired, 


for their Maſter, and that he for his part will not 
treat 'em w longer as his Enemies (1). 

XXV. 1 ſhall now briefly enquire 
how things loſt in War return to the 
ancient Proprietors and Maſters, And 
here in my Opinion, nothing can 
be more agreeable to natural Equity, than that 


Things loſt in 
War, how re- 
covered. 


— — 


(a) Inft. Orat. I. 5 c. 10. 387, 388. Mr. Titius in his Obſervat. in Compend. Lauterbach. Olſ. 1438. and Francis Hot- 


toman's Queſtion. IIluſt. Queſt. V. 


(1) This Paragraph is taken out of our Author's Abridgment de Offic, Hom, & Civ. B. 2. c. 16. [ 14, See Grot. B. 3. c. 8. 


© 15, See above, in B. 7. c. 7. ſ. 3, 4. 
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ſach as have been made Priſoners of War, when XXVI. A whole Nation, when _- 
they find Means to eſcape out of their Enemies it hath either by its own Strength, n Nations, 
Reach, and are under no Obligations of Faith to or by the Aſſiſtance of Friends and TIA ered to 
them, and return to their own Country, ſhould not Allies, ſhaken off an Enemies 4 

only recover their former Quality and State in the Yoak, without doubt recovereth its Liberty, and 
Commonwealth, but be alſo reſtored to all their ancient State. And if any part of what they were 
| Rights, Goods and Fortunes. But with Reſpect to poſſeſt of remains ftill in the Enemies Hangs . 
| things, whether they be Moveables or Immoveables, they have juſt Pretenſions to attempt to recover jr. 


| if while the War continues, they are retaken from as long as a War is kept on Foot, and Peace i; Cot 
the Enemy, either by our Selves, by our Subjects, or not yet concluded. But if a third Commonwealth pre) 
| by our Souldiers, it is juſt and reaſonable, if they reſcue a Nation 755 War, which was overpowerd for 
| are to be diſtinguiſh'd, that they ſhould be reſtor'd and enſlaved by Enemies, in its own Name, and fu 
| to the ancient Proprietors. For 1&8 the Common. for its own r the Nation only changeth Re 
| wealth is engaged to defend and ſecure the Sub- its Maſter, but is as far from Liberty as ever, And {id 
| jects as far is poſlible, in their Goods and Properties, we may ſay the ſame of a part of any Nation. qu! 
there muſt, it is evident, be the ſame Obligations up- But if a part of a People be recovered by the People lati 
on the Public to take care that what is taken from they were for ſome time divided or torn from, or 
them be reſtored. And it is no Exception, that the by their Allies, they again incorporate with the old Con 
Goods were recovered by the Souldiers. For Soul- Body, and return to the Place and Rights they had lad 
diers are only the Hands of the Commonwealth, before. Tho perhaps indeed, with an Alh it den 
and what they win with their Swords, they acquire may be agreed, that he may keep what he won — 
to the Commonwealth, and are not to make their from the Enemy, tho? it before belonged to us, 
| own private Purchaſe, And ſince it would be Op- Demetrias, in Juſtin, when he loſt his Kingdom, 2 
| preſſion and Injuſtice in the Commonwealth to re- choſe rather to yield it to Philip, than leave it to ng 
| cover thoſe Goods only for it ſelf, which the privere the Romans (b). But tho' a part of a People aſſert a 0 
| Subjects loft in War, there can be no way left but their own Liberty, and ſuppreſs their Enemies by par 
| to return them to the ancient Proprietors (a). Thus their own Strength, they muſt return of Courſe to hat 
Y in Homer, tis ſaid that the Booty was divided their ancient Body, and muſt not pretend to ere a hat 
among them, that had loſt to the Enemy before. 5 ＋ Commonwealth by themſelves, when the Ki 
[ How the Roman Laws provided in ſuch Caſes, old Commonwealth hath not quitted its Rigby to — 
and eſpecially with regard to the Poſtliminium, is them, as a part of its Body. no 
with much Exactneſs explain d by Grotius, J. 3. c. 9. uſe 
* = | — — — it J. 
8 Out 
(a) Vid. 1 Sam. XXX. 22 Oc. Homer. Iliad. I. 11. as alſo Mr. Buddeus, in his Clement de Pbiloſophie Pratique, Part. 2. Pea; 
| Cap. V. Sect. VI. Sed. IX. to which we may add Mr. Leck's Principles thereupon, in his Treatiſe of Civil Government. 
? Chap. XV. A Conqueror, ſays he, even in a juſt War, acquires no Power over thoſe that have been the Companions of pr ol 
a his E. gel. "Tis only but over thoſe that have concurred or conſented to the making an unjuſt War on him. The to 1 
Power, he 8 over thoſe whom he ſubdues, is altogether deſpotick, with reſpe to their Lives; but not with reſpeſt Tre, 
to their Poſſeſſions. The Reaſon of this laſt Article, which at firſt ſeems to be a Paradox, is, becauſe we may kill tren 
thoſe who have taken up Arms unjuſtly, to take away their Lives, if they could have done it, that have conquer'd em: Fai 
But that being only a perſonal Fault in thoſe that made an unjuſt War, their Poſterity ought not to feel the Effects of 4¹⁰ 
it. Now the ſame thing would happen, if we ſhould ſeize upon all their Eſtates, deſigned for the breeding up, and req! 
Maintenance of their Children ; which we ſhould by that means reduce to Beggary on account of their Fathers Crime, and 
All that a Conqueror can do with Juſtice, is to TT himſelf, if he has ſuffer'd any Loſs. Thas the People, to c 
whoſe Predeceſſors and Country have been oppreſs'd by Force, have mo Right, according to Mr. Lock, to recover 
it, and to uſe the ſame Means to regain their Liberties. Indeed it would be abſurd to ſay, that a Prince has a right to Mit 
take all he can, and that after he has been in Poſſeſſion of it for ſome time, the People that ſhall be born in thoſe ty it 
conquer'd Countries, in after Ages, arc before Hand, by a Divine 7 ſubje& to his Dominion ; and that theſe People all 
| may never Attempt to take away from the Deſcendents what one of their Predeceſſors ſeiz'd on by Force. © The Ani 
« Tyuth of it is, (adds Mr. Le Clerk of whom I have borrow'd this Abſtract) here are great Difficulties in this matter on 
« account of the Misfortunes of Civil Wars, which we ought to endeayour to prevent, as much as poſſible we can. But Prot 
. « ſince it ſeems that all the Right that we can eſtabliſh in this Matter, is rounded upon the Publick Good, which is the wh; 
1 4 govereign Law, we muſt conſider whether what we are undertaking will in all probability do more harm than good Wan 
- © to the | har Big If it be ſo, then what we do becomes unjuſt ; but if the good which accrues by it, is much 
| greater than the Evil, the Enterpriſe may be call'd juſt. Biblioth. Univerſal. Tom, xix. p 586. Mr, Barbeyrac's Note, — 


« 474. See according to this Law de Poftliminia what Men acquire by their return into their own Country, or that of 
their Friends and Allies (ex reditu in limen) Grotius Lib. III. Cap. IX. and Mr. Buddeus's Elem. Phil. pract. Part 11, 
Cap. V. Se&. 6. Sect. 25. & ſeqq. As to the Ideas of the Reman Law, we ſhall find ſeveral Remarks in Mr. Bynckerſhock's 
Obſervations, Lib. I, Cap, XX, Lib. III. Cap. VI. Mr. Barbeyrac's iſt, Note, p. 475. | 


(b) Fuſt. 1. 29% C. 2, 
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1 T may now be proper to take a 
The ethos view of Tr rt — Lo ogg 
War Compacts, whi uppoſe a 
* R State - War. And ele its ee 
ſorts. Firff, Such as put an end to War. Secondly, 
juch as do not put an end to it, but only in ſome 
Reſpects, qualify and confine it, but becaufe 1 con- 
ſider theſe Compacts in particular, I ſhall firſt en- 
quire in general, into the Validity of thoſe of the 
latter ſorrt. $ Io VI 
II. All Compacts therefore made 
with an Enemy, faith Grotiut in ge- 
neral, ought to be obſerved, J. 3. c. 19. 
which indeed is true of Compacts 
that tend to Peace, but is I think 
liable ro diſpute with Relation to 
ſuch as leave us in a State of Mar, without'a De- 
lign to remove it. For I queſtion, wherher it be 
a Concluſive Argument, that becauſe a certain 
particular Man underſtands what is done, and 
hath Power to give his Conſent to it; therefore 
that from his Promiſe another Perſon may derive a 
Right, and he himſelf may contract an Obligation 
to the other. For a State of War, as ſuch, hath 
no other Meaſure of Action but Force. The proper 
uſe of Faith is to advance Peace. And therefore 
it looks like an Abſurdity to employ Fuaub with- 
out Thoughts of reſtoring, or preſerving (1) 
Peace by it, and much more to make uſe of it, to 
prorratt and carry on War, rather than put an end 
to it. Beſides, when I enter into Articles of 
Treaty, tis implied, that I defire the .Perſon 1 
treat with ſhould believe me and rely upon my 
Faith : But now it is a ſort of a Contradickion, to 
require of him ſuch a Dependence upon me ; 
and yet at the ſame time to profeſs, that I reſolve 
to continue his Enemy ; that is, todo him all the 
Miſchief every way I can. For a State of Hoftili- 
ty in it ſelf gives a Man unlimited Liberty, to take 
all the Advantages he can againſt his Enemy. 
And it is a Contradi#ion to my Actions to make a 
Proteſtati n not to uſe the Liberty of an Enemy, 
while I perſiſt to continue in an abſolute State of 
War. And therefore what I ſaid before doth not 


Com pats that 
bade no Tens 
dency to re- 
move the War, 
evhether valid. 


— 
— — 


| of Compacts that relate to War. 


extend to this Caſe ; that ſuch as enter into Compact 
with one another, do by that very AG renounce «ll Ex- 
ceptions ro one anothers Perſons, which may make them 
ſuſpe# one ' another to be falſe to their Faith. For 
where both Parties do feriouſly renounce all ſuch 
Exceptions, they are already ceaſed to be Ene- 
mies. But where they openly profeſ5 that they in- 
tend to continue Heoftilities ; the Evidence of Fact 
confutes their Promiſes. And thereſore a Man 
muſt rather ſuppoſe that they only deſign to im- 
poſe upon and enſnare one another, and by 
making one another heedleſs and ſecure, to lay 
Trains for further Miſchiefs. So when Narſetas, 
in Procopius, ſent to ask Totilas, what Day he 
would fer for Battle, his Anſwer was, after eight days 
T It meet you in the Field. Upon which, they that 
were ſentreturn'd and told their Maſter what was 
agreed to. Bur he ſuſpecting ſome Falſhood, put 
himſelf in a Readineſs to give his Enemy Battle 
the next day; and he proved not to be miſtaken, 
for the next Morning, before Intelligence could 
be brought by the Scouts, Totilas was advanced 
and marching towards him with all the Body of 
his Army (a). Bur then, neither can the Perſon 
that happens to be ſurprized by ſuch a Compag, 
claim any new Right againſt the Perſon that be- 
— him by it; becauſe the State of Hoſtility it 

already gives him as much Liberty as he deſires. 
If it be ſaid, that ſuch Compa@s ſhould be oblerv'd, 
for fear the Enemy when he finds himſelf deluded, 
ſhould be exaſperated, and purſue the War wich 
greater Rage and Obſtinacy : I anſwer, That 
this Objection allows, that theſe Compacts are to 
be meaſured only by the uſe and advantage of them. 
And Iconfeſs it is true, that when the time or place 
for Battle is agreed upon with an Enemy, it is a ſort 
of Injuſt ice to fail in either, becauſe the revenge of it 
will generally recoil upon the cruel and Keil s (b). 
We are not always obliged indeed to make uſe of 
the utmoſt Liberties. of War; nay, it is oſten 
the greateſt Glory to ſpare an Enemy, when it 
is in our power to ruin and deſtroy him. But 
ſince War becomes lawful upon this account, 
namely, when it is neceſſary we ſhould defend or 


e 
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—— 
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(1) Notwithſtanding whatever our Author here aſſerts, I am of Opinion that theſe ſorts of Cmpatis ought to be as re- 


ligiouſly obſery'd as any other. His Reaſons prove nothing, becauſe they prove roo much. Fer in ſhort, if the Lacy of 
Nature did not impoſe on us an indiſpenſable Obligation of keeping whatever Contract we have voluntarily made 
with the Enemy during the War, if it was lawful, for example, to break on purpoſe a folemn Truce, to detain without 
having any Reaſon for it, Perſons to whom we had given Paſs-ports, &c. I do not ſee what Crime it would be to circum- 
vent the Enemy even under a Pretence of negotiating Peace. When a Treaty is ſet on Foot for this laſt Deſign, we are 
notwithſtanding nevertheleſs Enemies; tis properly but a ſort of Truce, which we agree to, to ſee whether any Me- 
thod of Accommodation can be found out. The Negotiations prove unſucceſsful ; it is not then a new War that we 
commence ; lince the Differences which occaſion'd our taking up Arms, are not yet adjuſted, but only a Continuation of 
the Atts wt Hoftility that were ſuſpended for ſome time, Thus we could no more depend on the Enemy's Sincerity in 
the Buſineſs of Compacts which tend to the eftabliſhing of Peace, than with reſpect to thoſe which only relate to the 
moderating or Suſpenſion of Acts of Hoſtility; and this would be a perpetual} Source of Jealonſies, which would occa- 
ſion „ Wars, aud would create an invincible Obſtacle to a Peace of any kind. All that our Author ſays then on- 
ly proves, that we onght to be very cautions how we engage our Word to the Enemy; ſince Mankind are apt to break it 
for their own Intereſt, eſpecially. when they have to deal with People that wiſh 'em ill, or hate them ſelves. But from 
the very Moment that the Tone is concluded, we muſt keep it exactly, till either the time is expir'd, or the Enemies 
Violation of the Engagement on his ſide, diſpenſes with the obſerving ours any longer. Mr. e Note, on this Sect. 
p. 475. (b) Ambroſ. De Offic 1, 1. c. 29. 

5 aſſert 


(a) Pracopius Hiſt. Goth. I. 4. 
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aſſert our own Rights, where they are not to be 
obtain'd by peaceable means, we ought to think 
that the ſhorteſt way to the Attainment of that 
end is moſt agreeable ro Nature. And therefore 
ſince by Compact, that tend only to moderate and 
qualifie Heſtilities, the War is only drawn out into 
greater Length ; 'tis evident they mult be contra- 
ry to Nature (a). But however this be, it is a 
Cuſtom which among others hath obtain'd in the 
more civiliz d part of the World, (perhaps out of 
a particular reſpect to Military Bravery, ) that fuch 
Compacts ſhould be look d upon to be valid which 
were not intended to put an end to the State of 
War, but only to abate the Heat of it, and give 
the Parties engaged, Liberty to take breath. Of 
this ſort are Truces for certain Days,and ſometimes 
Hours to bury the Slain ; the Agreements to grant Paſ- 
ſage through one anothers Guards (1) ; And ſome- 
times that no Hoſtilities ſhall be uſed in certain Places, 
upen certain Perſons and Things ; that there ſhall be 
Ceſſation of Arms at ſuch a particular time ; that 
certain Weapons and Inſtruments of War ſhall not 
be made uſe of. Olearius relates (59, That 
the Turks and Perſians made an Agreement, 
© that the Merchants on both ſides ſhould 
© have free Exerciſe of Traffick and Commerce, and 
© Liberty to paſs to and fro unmoleſted ; becauſe 
© it was the Intereſt of them Both to continue 
© their Trade with one another. For ſince Men, 
to gratifie their Ambition and Avarice, will of- 
ten raiſe Quarrels and foment Wars in the World; 
it may be thought abſolutely neceſſary to the 
State of Human Aﬀairs, to make War a ſort 
of Trade and Profeſſion, and to form it into an Art; 
that ſo at leaſt, the Injuries which the Innocent 
muſt ſuffer may be leſs inſupportable, when the 
Liberties of the Sword and the Miſeries natural to 
a State of War are more reſtrain'd, Beſides, the 
Reputation of being falſe and treacherous, and of 
deluding others by Compacts, is generally of dange- 
rous Conſequence to Perſons often engaged in Wars; 
Since no Wiſe Man will be impoſed upon more 
than once. But after all, a cautious Man can 
never lay any great Streſs upon ſuch Compacts; 
becauſe if he perſwades himſelf into Security by 
them, he leaves himſelf open to the attempts of 
his Enemy. And therefore he ought to be careful, 
how he agrees to any ſuch without manifeſt ne- 
ceflity, unleſs he is in a Capacity, upon any foul 
Play, to give himſelf Satisfaction, or hath other 
ſufficient Caution to depend upon. 
. III. Among other Compadts, which 
A Truce, do not put an End to the War, but 
what, only ſuſpend the Effefs of it; mult be 
number d Truces, which are Agree- 
ments to forbear Hoſtilities for a particular time, the 
War ſtill continuing. Which Definition is explained 
by Grotius, I. 3. C. 21. S. 1. For Truces are ſome- 
times granted for ſeveral Years. But in that place, 
it may be ſaid in Excuſe, for Varro and Paulus, that 
they had regard only to ſuch Truces, that are u- 
ſually made when the Armies on both ſides are in 
the Field and in Motion (2), which are general 


ly limited to few Days, and not to thofe Which 
put a ſtop to all Hoſtilities, and Preparations for 
War, and for the time they laſt, are little diffe. 
rent from an abſolute Peace ; particularly where 
any Clauſe is inſerted in the Truce, that mentions 
any Conference to be formed in the mean time, to- 
wards the ſettling a full and entire Peace. But it 


muſt be obſerved, that tho Truces of this latter 


ſort, do generally comprehend all the Territories 
and Dominions of both the Parties engaged in the 
War; yet it may be, and often is agreed, that 
the Truce ſhall be obſerved only in certain particu- 
lar Places, and that the War may be carried on 
as it was before in others. For Inſtance, thoſe 
Nations in Europe that have Plantations in the Es 
or Me- Indies, may make a Truce, that ſhall be of 
Force only in Earope, and continue the War all the 
while in the Indies. LE 

IV. But it isa Queſtion, Whether 
if Peace be limited to any determinate Of the Dur- 
Time; for Inſtance, that it ſhall ©" I 
continue for Twenty or Forty Years, or 
the like, it ſhould be look d upon to be a Truce ? 
Now I confeſs, that in my Opinion, every Peace 
is in its own Nature Eternal, that is, when ever 
a Peace 15 concluded, both Parties agree never to 
take up Arms again upon that Controverſy which 
firſt gave birth to the War; but that the Diſpute 
ſhall be abſolutely ſilenc d; or be refer'd to the 
Decifion of Mediators , or be ſome other way 
amicably Compoſed, And the Perperuity of ſuch a 
Peace is not to be ſuppoſed to be interrupted, tho' 
a freſh War afterwards breaks out between the 
ſame Parties upon new Reaſons, and different from 
the former, For it is not to be imagined, that a 
perpetual Peace obliges Men always tamely to ſub- 
mit to another's Injuries, without oppoſing him, 
or making Reſiſtance. And therefore tho the 
Word Peace may be uſed, yet if the particular time 
be limited for its Continuance, ſo that the Diſ- 
pute upon which the War began, is not entirely 
at an end, it can amount. to no more than a 
Trace; Which as long as it continues, obliges 
them mutually to exerciſe the Offices of Peace. 
Thus the Lacedemonians (3) are ſaid to have made 
a Peace for Fifty Years, but yet when the War 
broke out again Six Years after, they were com- 
plain d of, only for breach of Truce. But then, 
on the other band, it may ſeem abſurd to make a 


Truce, as Romulus did with the Vejentians, for an 


Hundred Years (c). Tho' Dionyſius Halicarnaſſem, 
I. 2. calls it ſimply a League, becauſe there can 
hardly be an Injury, but muſt be worn out of 
Memory, in ſo long a courſe of Time; ſo that 
to defer the Revenge and Proſecution of it to 
another Age, ſeems Unreaſonable. Liyy indeed 
ſays, J.. c. 20. that a Peace was granted to the 
Cerites, but that the Ad of the Senate run only for 
an Hundred Years Truce, But I am inclined to think, 
that the deſign of that was, that the Senate might 
not ſeem to leſſen their own Authority, by appear- 
ing eaſy in pardoning ſo ſenfible an Injury (Ad). 
Thus allo Tbeodoſius the Second, made a Truce with 


— 


(a) Vid, Hobbes de Cive, c. 3.1. 27, 
(5) Itin. Perſic. I. 5. c. 20. 
(c) Livy, I. 1. c. 15. 


— 
9 


(1) See Grot. B. 3. c. 21.1 1 


Oe. 
(2) V. D. L. 40. t. 15. De Captivis S de Po limini Is : I. i . . Rs 
(d) Vide, Som. Hiſt: Eceleſ. l. 2 55 Fac c. I. 19 G) Fuſtin. I. 3 7 
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che Perſians for an bundred Years. And Di-dorus 
Siculus, 1. 12. c. 60. mentions a Peace made for an 
hundred Years, between the Ambraciotæ, and the 
Acarnanians. And thus Ferdinand King of Spain, 
and Alphonſus the firſt of Portugal, agreed to a Peace 
for an bundred and one Years (a). 

V. Since therefore, notwith- 
ſtanding the Truce, a State of War 
continues ; which could not be, 
unleſs the Pretenſions were {till 
kept on foot, and the Controverſy 
the War begun upon remained undecided ; it is 
evident, that it would be abſurd to deſire to 
make only a Truce with an Enemy, and yet 
require him to give up all his Pretenſions. For 
if this be done; an abſolute Peace is concluded. 
And it would be unreaſonable to deſire to have 
Liberty to renew the War without Grounds, 
when ſuch a particular time is expired (9. 

VI. And itis further evident from 


A Truce leaves 
the Diſpute, the 
War began upon, 
undecided. 


No need of a the Nature of Truces, that if after the 
new Decla= Truce expires, Hoſtilities begin a-freſh, 
ration of . K 

War when there is no need the War ſhould be 
the Truce proclaim d again (c). But yet, where 
expires, the Truce is of long Date, and hath 


entirely put a ſtop to the progreſs and 
appearance of War; and where there is any 
Clauſe in the Truce, that expreſly mentions Con- 
ferences to be held in order to put an end to the 
Diſpute ; if it be not neceſſary, it is at leaſt Honou- 
rable, ſometime before the Truce expires, to ſignify 
our Deſign to the Enemy, and to make loch 
Overtures as may convince him, that we take 
no Delight in War, and that it is no fault of ours, 
that the Peace is not concluded. 

VII. It may alſo be further ob- 
3 ſerved, that all Truces which have 
made by ex- ws CY 
preſs Compatt, any binding Force and Obligation in 

them, are contracted either b 
expreſs Compact, or by Ads that bear ſuch an Affi- 
nity to Friendſhip and Peace, as they can be referr'd 
to no other Cauſe. Tho' Treaties of Peace have 
not in themſelves the force of Truces, except it 
be expreſly ſo agreed. And therefore an Enem 
can have no good reaſon to conclude, that becauſe 
I forbear Hoſtilities for a little time, therefore I 
conſent to give him Truce. Neither can he charge 
me with Breach of facit Faith, if after ſuch a 
Ceſſation of Arms, which he hath been ſo unhappy 
as to grow ſecure upon; I make a ſudden Deſcent 
upon him, and ſurprize him. And in this Senſe 
are thoſe Authors to be explain'd, that give ſuch 
accidental Intermiſſions of Hoſtilities without Com + 
pa#, the Name of tacit Truces, as Juſtin and 
Livy frequently do (d); but which mult be ſup- 
poſed to mean no more than that for ſuch a time 


Truces contraged 
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105 
che Enemy lay ſtill, without citering any Aion 
in the ſame manner as is uſual upon formal Agrec- 
ments, or Truces, 

VIII. As for the Time Truces are Of the Be- 
generally limited to, I refer you to Finning and 
Grotius in the place before-ciced, S. 4 Is 
4. But I cannot by any means allow © 
what he there inſiſts upon, chat the Day from 
which the Meaſure of the Time is to commence i; 
not included within that Meaſure or Compaſs of 
Time, becauſe (ſays he) the force of the Prepoſi- 
tion (From) implies Separation and Diviſion, and 
not Union and Conjunction. For certainly, the 
Beginning of any thing is a patt of that which ir 
Begins. And therefore if, for inſtance, it be 
agreed that there ſhall be a Truce for ten Days, 
from the fir of July, I believe it would be ditli-' 
cult for any Man to interpret this otherwiſe, 
than to take in the i Day of that Month within 
the Compaſs of the Truce. Beſides, it is not true 
that the Particle (From) hath always ſuch a 
Force as to divide what it is join'd with, from what 
follows it, For it often ſigniſies a Beginning com- 
prehended within that which it begins. Thus 
what Expreflions are more common, than from 
4777 to Foot, and from the Beginning to the End 

1): | 

IX. When Traces begin more par- 
ticularly to oblige the Subjects on both 
ſides, we may tind in Grotius, in the 
Place before-cited, S. F. 

X. What Liberty a Truce allows and 
what it forbids, Grotim allo accounts 
for in the ſame Chap. S. 6, &c. But 
here I confeſs I am of opinion, that 
Add, barely Defenſive are lawful in 
Truces of any ſort ; tho' perhaps Truce was deſired 
and obtained upon ſome other Pretext. Thus for 
inſtance, tho' Truce be granted only to bury the 
Slain, yet I ſhould not think it unlawful to make 
uſe of it to Retreat to a Place of better Defence, 
or to Repair or Raiſe a Fortification ; or if a Be- 
ſieged Town requeſt Truce only to defer the Aſſault, 

ould not queſtion but that they meant alſo to 
take in freſh Supplies of Men and Proviſions, And 
Grotius's Reaſon to the contrary, ſeems to me to 
have no force in it, I. 3.c. 21. /. 10. that ſince the 
Truce makes for the Advantage of one Party, the 
other that granted it ought not to be prejudiced 
by it. For ſince Men cannot by any fort of Com- 
pact give up their Right of Self- Defence; the Party 
that granted ſuch Truce can only charge the Fault 
upon his own Eaſineſs and i Conduct, that he did 
not take ſufficient care that the Enemy ſhould 
have no Opportunity to re- inforce himſelf (e). So 
Tiſſaphernes in Xenophon, made Truce with Agefilau, 
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(a) Connectagius de Unione Luſitan. I. 1. 
(b) Vide Baudium de Induciis belli Belpici, p. m. 128. 


— 


(e) Vide Grotium, I. 3 c. 21. f. 3. 


(4) Vide Juſſ: J. 6. c. 7. Livy, I. 2. c. 18. & c. 64. J. 23. c. 46. 


(1) Iis becauſe the Latin Prepoſition à which in this place anſwers to our From, 
relates, from what is between 'em; ſo that, according to Grotius, when we ſay 
Auguſt, thoſe two days muſt be underſtood excluſively. But our Author ſays, 
often, the two Terms, as in the following uſual ways of ſpeaking, a capite ad calcem; 
the Generals of two contending Armies, ought to forbear all A#s of Hoſt 
yet the Soldiers on both ſides are not bound to obſerve it, 


of the Truce ; 


ſeparates the two Words to which it 
from the firſt of June, to the firſt of 
that this Prepoſition alſo includes ver 

ab obo ad mala. Beſides, tho* 
ilities from the very Moment of the concluſion 
till it has been publickly proclaim'd in their 


Camp. But all As of Hoſtility, that may have been committed during that time, are of no force, ſo that we muſt en- 
demnify thoſe that have been 'Sufferers by them. Mr. Barbeyrac's Note upon this Section, p. 478. 


(e) Vide Xenophon, Orat. de Ageſil. Iaudibus. Cornel. Repos. Ape c. 2. 


hut 


— | 
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but continued his Preparations for War all the time. 
And I do not think that if he really ſignified his 
Circumſtances to his Maſter the King of Perſia, 
and had leave from him to enter into Articles with 
the Lacedemonians, that he was guilty of Perjur 
only for arming, and putting himſelf in Readineſs 
to expect any Event (a). 

XI. When the Truce ex- 
pires Grotizs ſays, that a 
Man taken in his Enemies 
Territories, and forcibly ſtop- 
ped, may be detain'd Priſoner, 
|. 3. c. 21. S. 9. (1.) 

XII. When either Party breaks 
Truce, the Party injured is at Li- 
berty to renew the War without 
making new Proclamation of it. 
Tho' if he thinks it convenient he may forbear 
till the Trace expires. But if it happen'd to be 
agreed, that the Party that firſt broke Truce ſhould 
be liable to pay a certain Sum of Money by way 
of Penalty; where the Money is demanded and 
paid accordingly, it is evident that there is no 
Pretence for War left. For the reaſon why the 
Party pays the Money is, becauſe he is willing to 
keep himſelf ſecure from War. But on the other 
Hand, if the injured Party make War, he muſt 
be ſuppoſed to recede from his Right to the Penalty. 
Tho' it muſt certainly be contrary to the Agree- 
ment, to declare War immediately and neglect the 
Penalty. For it is not uſual in ſuch Compacts, to 
leave it to choice, whether the Penalty ſhall be 
accepted, or the War renewed (6). 
XIII. Compats that relate to 
Of Compacts bat Safe.Conduft, that ſecure free 
-N ä Paſſage, and return through Places 
Bs in an Enemies Power, and how 
they are to be interpreted are largely explained by 
Grotius, 1. 3. c. al. S. 11, 12, to whom I refer 
you. 


Whether a Man, taken 
in an Enemy's Country, 
and forcibly detain d, 

»ay he kept Priſoner af 
tor the 1 ruce ts expired, 


Wat enſues upon 
Violation of the 


Trucec. 


XIV. Compacts relating to Re- 

Of the Redemp- demption of Captives (2) are al- 
4 ol Ene lowed much favour among Chri- 
ſtians, eſpecially when the Cap- 

tives are detained in barbarous Countries; and even 


the Treaſures and conſecrated Veſſels of the Church 
are ſometimes juſtly given for Ranſom (c). The 
Practice indeed of the Old Roman, is known to 
have been contrary (4): For when Hannibal per- 
mitted them to redeem their Captives, the Senate 
anſwered, That they that would be made Priſoners 
when they bad Arms to defend them, were very unneceſ- 
ſary Subject: (e). And Plato () determines, 


That in his Commonwealth, if a Souldier were made 


Priſoner he ſhould be left to the Enemy's Mercy, tho 
they were willing to give him Liberty, Nor were 
they without reaſon thus ſevere. For (as the 
Declaimer ſays) (g) The greateſt Glory in 


A 


eſt is to die for the Cauſe you engage in: There 
is indeed a third way too, but that a diſhonou. 
rable one, which is to fly when there is no 
hopes of Conqueſt, But then it may be ſaid 
in excuſe for ſuch a Perſon, that he reſerved 
himſelf for a ſecond Trial, and that he hath 
© ſtill Courage to meet his Enemy once more, 
© But a Man that yields in the heat of Fight, 
© that lays down his Arms and tamely ſubmits to 
© the Conquerour's Mercy, muſt for ever be given 
© for loſt. For what hope can be entertain'd of a 
© Perſon that had rather be a Slave than Free, and 
that makes Captivity his Choice? What is to 
to be obſerved upon this fort of Compa&#s may be 
ſeen in Grotia, l. 3. c. 21. S. 23, Cc. to the 28th 
Section. I ſhall 4 add this Story (5) out of the 
Life of Caſtriot; à young Man of the barbarous Na- 
tions, that happened to be made Priſoner, was pre- 
ſented to Muſachius for his ſhare of the Booty; 
who agreed to give him his Liberty for two hun- 
dred Pieces in Gold. The young Man immediate- 
ly took the Money out of his Pocket and offerd 
to give it for his Ranſom : But Muſachius refuſed 
to accept it, or give him Liberty, telling him that 
That Money was his own before when he became 
Maſter of his Perſon. But when the Caſe was 


brought before Caſtriot, he determined in favour 
of the young Man. 


XV. Of Compacts of Generals 
of Armies, and what Obſervati- 
ons may be made upon them * 


e 


Of the Compals 


of Generals, 


mm 


(a) See Montaipn's Eſſays, I. 1. e. 6. 


1 — ng 


(1) Mr. Buddeus, in his Elem. Philoſoph. PraF. Part 11. Cap. v. S. vii. Sedt. 16. 


is of Opinion, That it is the part of Humanity to let thoſe go who are ſeiz'd as Priſoners in a Country, not through a 


fault of theirs ; ſince no Body is reſponſible for an Accident. 


I muſt add, that there is a great difference between thoſe 


that are found in the Territories of another State, immediately after its declaring War _ their Prince ; and thoſe 


who, after Truce ſtay in the Enemy's Country, by an unforeſeen Accident. There has 
firſt, and the Prince in whoſe Territories 1 are; whereas the other demand nothing but what is manifeſtl 


to the Execution of the Treaty of Truce. For, ſince b 


een no Cempact between the 
purſuant 
virtue of that Engagement, we are oblig'd to grant em 


the full Liberty of going and N during the whole time of the Truce; we ought alſo to give em, in my Opinion, 
the ſame Permiſſion, even after the Truce, if it plainly appears, that any violent Misfortune, or unexpected Accident 
has hinder'd them from making ule of it, during the time agreed upon: Otherwiſe, as theſe forts of Accidents my 


happen every Day, we ſhould not be ſo earneſt in ſtipulating ſuch a 1 
ways in fear of a Surprize, and would be as it were a Snare to make us fall into the Enemy's Hands, 


Note p. 478. | 
(b) Vide Grot. I. 3. c. 21. ſ. 11, 12. 
(c) Vide L. 1. t. 2. 


ermiſſion, which would hinder us from being al- 


Mr. Barbeyrac's 


(2) See Grotius in the Place above-mentioned, ſ. 23, &c. 
I. 21. C. de S. Eeclef. Gratian. Jus Canon. Cauſ. 12. Quæſt. 2. c. 13, 14, 15. 


(d) Livy, I. 22. c. 59, 61. Horat, Carm. L. 3. Od. 5. Silius Italicus, I. 10. 
-====-=-'Noxam ſuperaverat omnem, 
Armatum potuiſſe capi 


(e) Emntrop. I. 3. c. 6. 
) Vide Marinus Barletius de Vita Caſtriotæ, I. 7. 


( f) De Republ. I. 5. p. 662, Ed. Wech, 


(2) Puintil. Declam. 339 


The Sovereign is oblig'd to keep the Compacts which are made by his Generals, Commanders, and other Military 


© Waris Victory, and next to Victory, the great. 


Officers, when they contain nothing beyond the Power that their Poſts, or the Extent of private Orders they were 
charg'd with give *em, whether they are executed openly in the view of the whole World, or privately known to thoſe 
with whom rhey treat But if a Compact be made without Orders, and afterwards ratified by the Sovereign, by an ex- 
pron, or tacit Conſent ; it is plain, that in that Caſe it ought to be kept, the very ſame as if it had at firſt been made by 

is Authority, Nay, when an Officer has gone beyond his private 1 the Sovereign is no leſs oblig'd by ſuch 
a Compact: Oithery,ile the Execution of all ſorts of Treaties would or might be evaded. See Grotius, Lib. III Cap. xxii. 
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ſee Grotius, But to the 8h Section of it, I add, 
That Generals have power only to grant Truces of 
ſhorter Date, and not ſuch as withdraw all Appear- 
ance of War; for theſe are to be granted only by 
the Sovereign Power. 

XVI. Laſtly, How far private 
Perſons have Power to make Cen- 
pacts with an Enemy, may be ſeen 
at large in the ſame Author, 1. 3. 
c.23. (1). To which 1 add che Cuſtom obſerv d 
formerly between the Engliſh and Scots, with re- 
gard to Compacts of this kind. If any Perſon (ſays 
the Hiſtorian Buchanan, |. 9.) did not make his 
Appearance at the Day appointed, this was his 
Puniſhment. *. In the publick Meetings upon 
© the Borders between the two Nations, (which 
© uſually were held in order to the recovering 


: 


Of the CompaQs 
of private Per- 
ſons in War, 


and reſtoring what had been loſt on either ſide 
in War) If any Perſon happen'd to con:plain of 
another's Falſeneſs to him, he only carried pub- 
lickly a Glove or Gautlet upon the top cf his 
Spear: And this they look'd upon to be the 
greateſt Diſgrace that could be inflited. Nor 
was it uſual for Perſons that had thus violated 
their Faith, ever after to be receiv'd by Friends 
or Relations, or ever to be admitted to the Ac. 
quaintance or Converſation of Perſons of Re- 
* putation or Quality. It was alſo a Memorable 
Compat which happen'd to be made between a 
Roman and a Gothick Souldier, mention'd by Pro- 
copius, when ny were both fallen into the ſame 
Pit (a), by which they promiſed to %% one ano- 


ther, and the Goths afterwards ratified tlicir Agrees 
ment. 


Ka V 


* 


(1) © Theſe ſorts of Compacts ou ht not to paſs for valid but when they are authoriz'd by the expreſs or tacit Conſent 
© of the, Sovereign, or State; and in that Caſe, the Sovereign may force thoſe that have made em, to keep 'em. Now 
the Laws and Orders of Sovereigns ought always to be explain'd, as enjoining and commanding nothing above human 


* Capacities. Mr. Barbeyrac's Note upon this Section. p. 479. 


(a) Procopius Hiſt. Goth, I. 2. c. 1, 


Cu ae VIII 
Of Compatts that reſtore Peace. 


Should now conſider that 
ſort of Compacts which en- 
tirely put an end to War; but Gro- 
tius is ſo large on this Subject, 1.3. 
c. 20. that all I can add upon it, 
will be only a few things he happen'd to omit. The 
Principal doubt on this Head is, whether an Excep- 
tion of fear unjuſtly given, is ſufficient to diſannul or 
reſcind theſe Compacts? which Grotius in the Caſe 
of a ſolemn War denies, J. 2. c. 17. S. 19. and 1. 3. 
c. 19.8. 11. Becauſe it is contrary to the common 
pradtice of the Laws of Nations ; and becauſe it 
would be otherwiſe impoſſible to put an end to 
this ſort of Wars, which are known to be very fre- 
quent, when it is the publick Intereſt of the 
World that there ſhould, But it muſt be ſaid, That 
the Extortions and Ravages of unjuſt War, can 
never be retain'd or defended by Conſcience. 
And as it. is beyond Diſpute, that an unjuſt Con- 
querour is obliged to make Reſtitution ; fo I 
cannot think 'it appears by any Law of Nations, 
that it is unlawful to plead an Exception f Fear 
againſt him. And tho? there were ſuch a Lew, 
yet I confeſs. I do not apprehend, what Injury it 
it would be to the common Quiet and Security of 
Mankind, if no notice istaken of it. For accord- 
ing to Grotius (1), whatever be the juſtifiable Cauſe 
of ſolemn War, the Effect of it is the Acquiſition of 


Whether CompaCts 
of Peace are inva- 
lidated by an Ex- 
ception of Feat, 


, Conquerour. 


the External Dominion, as he calls it, of what be - 
longeth to the Enemy. If therefore the Vanquiſh'd 
return a ſolemn War upon his Conquerour, however 
he may have no other juſtifiable Reaſon for doing 
it, beſide that of Fear; yet if he happencth to 
be ſucceſsful, he will not only recover what he 
himſelf loſt before to his unjuſt Enemies, but poſ- 
ſeſs himſelf alſo of what he can win from his 
And therefore a Man muſt be very 
impudent, that imagines to ſecure himſelf in the 
Poſſeſſion of what he hath unjuſtly gotten, but 


by the ſame Force and Violence that made him 


at firſt Maſter of it. And it is equally abſurd in 
a Conquerour, after he hath forced the Vanquiſh'd to 
ſubmit to hard Terms and Conditions of Peace, not 
to ſee them obey'd while he hath him under his 
Reach, and at Mercy : But to content himſelf 
barely in the Agreement and Compact of the Hun- 
quiſh'd, and then leave him in a Poſture which 
may give him Power to turn the Game upon 
him (a). And therefore in Reality, the Caſe ſeems 
to be this, if a Prince be invaded with an unjuſt 
War, and after he hath offer'd peaceably to Con- 
cert and Compoſe the Difference, be forced to Con- 
ſent to rigorous Demands, and accept an hard 
Peace,he is under no Confinement from any Law, 
while the Peace continueth unſettled, not to ob- 
jet his Exceptions of Fear ; or afterwards as he 


(1) Grotizus only means b that, a Right of Property allowable before an human Tribunal, fo that no * can law 


fully uſe Violence to diſpoſſeſs us of What we have thus gotten; beſides our diſpenſing with the Reſtitution o 


on Conſcience. See B. 3 c J. ſ. C. and c. 10. f. 5. 


(a) Vid. Guicciardin. Hiſt, 1, 16. ſub, fin. & 1. 17, ſub init, 
0 2 


it, in our 


ſeeth 
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ſeeth Opportunity, to endeavour to give himſelf 
Satisfaction for the Injury. And fo Pohbius, l. 3. 
c. 30. pronounceth, that the Carthaginians had 
juſt Reaſons for their declaring a ſecond War againſt 
the Romans upon this account, becauſe while 
they were embroil'd in Troubles and Confuſions 
at home, the Romans forced them to give up Sar- 
dinia, and extorted a vaſt Sum of Money from 
them. And therefore ſaith that Author, the Oppor- 
tunity the Carthaginians rook to revenge themſelves, 
was of the ſame kind with that the Romans had taken 
ta injure them, But the State and Deciſion of the 
Caſe will be different, if the Parties engaged in a 


War conſent at firſt, as it were, to a Contract of 


Fortune; That is, if while the Reaſons of War 
lie yet in Diſpute, they reject all Terms of Ac- 
commodation, take Arms, and commit the Juſtice 
of their Pretenſions, and the Purſuit of their 
Revenge, which might have been determined 
and ended by Treaty, or ſome other way of Com- 
poſition, to the Event of War, For in this Caſe, 
the Sword is evidently made Judge of the Diſpute, 


and both Parties put the Controverſie * this 


Iſſue, either 1 will Right my ſelf, and Redreſs the In- 
juries I have ſuffered, or or loſe ſuffer more; and they 
that begin a War with ſuch Reſolutions as theſe, 


have no more Reaſon to complain of the injuſtice 


done them, than 2 Man would have that is hired 
to fight a Duel, and happeneth to be wounded in 
ic. And therefore, where a Man puſhes on the 
Conteſt to ſuch Extremities, and then finds che 
fate of the Day turn gran him, he muſt be con- 
tent to ſay as one of Plautus's (1) Sofia's did to 
t'other, Well, do as you pleaſe, ſince you have the 


ffrongeſt Arm (a). n 
II. It hath likewiſe been a Que- 
Whether a Peace {tion variouſly diſputed, whether 
made with Re- 
WN the Commonwealth or Govern- 
ment is obliged to obſerve a Trea- 
ty or Peace made with rebellious Subjects? Grotius is 
very large in the 4ffirmarzve, l. 3. C. 19. S. 6, Cc. 


But in my Opinion, the Caſe in a ſhorter and. 


clearer View is this. A Prince that hath ſuppreſſed 
his rebellious Subjects, may deal with them as he 
ſees beſt; but it he recovereth them by Compacts, 
the very Nature of ſuch a Negoriation is an Evi- 
dence that he pardons the Crime, So that the 
Compact is not to be declared void, upon pretence 
of the Rebellion; But the Rebels are by that Accom- 
modation, reſtored and re- united to the Common- 
wealth, and are ſuppoſed to promiſe Obedience 
to it. And the Obſervation of thoſe Compacts b 

the Commonwealth, the Rebels may well ſuppoſe 
to be the Condition of the Obedience they promile. 
So that in Kingly Governments eſpecially, ſuch a 
Compoſition may ſometimes obtain the Force of a 
Capitulation or Fundamental Law, But as Gramondus 
obſerves, * When Subje&s rebel purely that they 
© may force their Princeto yield totheir Demands, 
© they certainly quit che only Bond of Security 


Subjects can have, their Allegiance to their So- 
© wereign (b). | 

III. What Power the Common- 
wealth hath to excuſe the Goods 
(e) of the private Subject upon a 
Pacification, muſt be diſcovered 
from the nature of (d) the Tran- 
ſeendental Propriety (2): Upon the 
force of which, the Goods and Fortunes of private 
Men, whatever Title purchaſed and poſſeſſed by 
may be given up, whenever the Neceſſities of the 
State and publick Intereſt require it. But with 
this Conſideration, that the State is obliged to 
make good ſuch Loſſes to the Subject, out of the 
publick Revenues, either immediately, or at leaſt 
aſſoon as it is able. But whether a particular Sub. 
je#s Goods ought to be excuſed, or taken from 
him, muſt in a Monarchy be determined by the 
Prince. And the whole Body of the Subje&s, upon 
his Command, is obliged to make Satisfaction to 
the Perſon that has ſuſtain d loſs upon the publick 
account beyond his own Proportion, But the 
Foreigners that are leſt to the Poſſeſſion of ſuch 
Goods, need not trouble themſelves to enquire, 
whether it was for the Intereſt of the Common- 
wealth to part with them or no. For the Ad of 
the Prince is ſufficient to give them a juſt and law. 
ful Propriety ; becauſe of the Preſumptions that attend 
the Actions of Princes, and becauſe there could be 
no way of negotiating with Foreigners, without 
admitting that things are juſtly diſpoſed, when 
managed under the Conduct of the Head of the 
Commonwealth. Beſides, as the Laws of Society 
oblige the reſt of the Subjects, to make good 
what hath been given up to the Enemy ; ſo th 
ſeem to engage them alſo to the Relief of thoſe 
Perſons that have ſuffered Loſſes by the War; 
eſpecially if it began without any particular Fault 
of theirs (e). Though it is too evident, that the 
unfortunate Subject: have hardly any where other 
Redreſs or Satisfaction, than to be told that it 
was an unforeſeen and unavoidable Calamity, 

TV. If the Time be limited, in 
which the Conditions of Peace are to 
be performed (3), it muſt be in- 
terpreted in the ſtricteſt Senſe; 7,1»; f 
ſo far as to exclude all Excuſes Peace, to te 
for the leaſt Delays, except ſuch Fri#1y interpre- 
as are manifeſtly the Effects of . 
Force and Neceflity, and ſuch as 

ive no Jealouſy of Deſign and Subterſuge. The 

eaſon is plain; becauſe a ſhort Delay may 


How far, pon 4 
Pacification, the 
Goods of private 
Subject may be 
excuſed, 


The Term limi- 
ted for the Per- 
formance of the 


make a ſtrange Turn and Alteration of Afﬀairs. 


If therefore either of the Parties ſhould be indul- 
ged in deferring Performance of the Conditions, it 
would be eaſy for them to find Occaſions, to e- 
lude the Agreement, Beſides that, it muſt be 2 
vaſt Expence to a Prince to maintain a ffanding 
Army; as he muſt in Prudence be obliged to do, 
till the Articles of Peace are put in Execution. 


(1) Plaut. Amphitr. Act. 1. Scen. 1. v. 240. 
D. ad L. Aquiliam. 


(d) Dominium eminens. 


the above- cited place, Sed, 25. 


— — 


(a) Vide L. 4). t. 10. I. 3. ſ. 3. D. de Injuriis, & L. 9. t. 2. I. 7. ſ. 4 
(0 Gramond. Hift. Gall. 1. 2. N Eine 4 
) (2) See Grot. B. 3. c. 20. ſ. 7, 8, 9, 10. 
(e) Vid. L. 15. t. 2. I. 52. f 4. D pro Helo, & t. t. D, de lege Rhodia, de ja, L. 14 t. 2. 


(c) Circa condonanda Bona, 
(3) See Grotius, in 


V. Some- 


Prince: 
3 

T was 
tation 
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V. Sometimes (1) the Peace and 

How if a Peace the Conditions of it, are left to be 
be refer d to 1 determin'd by a deciſive Battle; in 
—_ of tre which ſometimes only to particu- 
M4 lar Combatants for both ſides, and 
ſometimes two, and ſometimes three on each fide, 
and ſometimes whole Armies engage. And here 
a difficult Queſtion occurs; Whether the Fate of 
the Common wealth may lawfully be committed 
to the Fortune of ſuch a Fight ? This ſeems in- 
deed to be a way to prevent a greater Effuſion of 
Blood, and to reduce the Miſeries and Calamities 
of War to leſſer Compaſs. But then on the other 
ſide, it is more ſatisfactory, promiſeth fairer, and 
looks like a better Venture to ſtand the Shock e- 
ven of a bloody War, than to loſe the Security and 
Liberty of the Common-wealth all at once in ſuch 
an Engagement. Since, on the other hand, the 
War may be ſet on foot again, and perhaps the 
Succeſs of it be changed after two or three un- 
happy Encounters or Defeats. But indeed when 
there are no Hopes of making a good End of a 
War, though the whole Force of the Common- 
wealth ſhould engage, if the Enemy will admit 
of it, the Diſpute may juſtly be decided by ſome 
ſuch ſore of Combat, as the leaſt of two Evils. 
Nay, and where Princes themſelves make War up- 
on their own private Diſputes, without any Reſ- 
pet to the Intereſts or Rights of the Common- 
wealth, the State may eaſily give them leave to 
decide the Controverſy berween themſelves by 
ſingle Combat. And we have an Example of this 
Nature in Diodorus Siculus, I. 4. c. 60. (a). Tho 
Princes ought not to proceed to ſuch violent Me- 
thods while the Matter in Diſpute is doubtful and 
uncertain. But here it muſt be obſerved, that 
they that leave the Iſſue of the Controverſy to 
the Event of Combat or Battle, may determine as 
they pleaſe of hat themſelves are poſſeſſed of, 
but cannot transfer or loſe to others any of thoſe 
Rights which are not in their Power to diſpoſe of. 
And therefore if a Prince ſet his Kingdom to Stake, 
except it be his in a Patrimonial Right, it will ſig- 
nify nothing, unleſs he hath his Peoples and their 
Conſent for it, that have by Birth a Right of Succeſ- 
fon. But farther, in ſuch pitch d Battles it often 
comes to a Diſpute on which ſide the Victory lies. 
And here it is to be conſider'd, that generally fuch 
Fights are Deciſive, and put an End to the Con- 
troverſy they began upon. And therefore where 
1w2 particular Combatants engage, the Victory 
muſt be declar'd for him that kills his Enemy, 
or at leaſt that ſo weakens and diſables him, as to 
force him to confeſs himſelf conquer'd ; as Turn, 
when he was wounded, doth in Virgil (2). Where 
a greater Number fight, That Side is Victorious 


which deſtroys the Enemies, or puts them into 
fuch Diſorder, that they are not able to make 
longer Reſiſtance. But where the Quarrel is left 
to be diſputed between to entire Armies, The 
Plunder of the Field, The burying the Slain, 
The lodging upon the Place of Action, The of- 
fering Battle a ſecond time, are not in themſelves 
any Proof of Yi&ory ; ſince all theſe may happen 
when the Battle is fought with equal Bravery and 
equal Loſs. But if other Circum/'ances concur, 
there may perhaps be Arguments enough to 
prove the Enemy fled. And certainly when an 
Enemy retreats ſo far as to quit the Field after 
the Engagement, it is a juſt Suſpicion that he is 
fled. But when neither Side can ſhow any good 
Arguments to prove a ViHory ; Matters continue 
in the Poſture they were in before the Mar, and 
the Parties muſt either come to a new Tryal b 
the Sword, or end the Diſpute by Treaty (b.) Thus 
when the Diſpute was between the Lacedemonians 
and Argives about the Thyreatick Lands, it was 
agreed in a general Aſſembly of the States of Greece, 
that the Controverſy ſhould be decided by Battle 
between a ſelect Number of Subjects on both 
ſides, and that the Lands ſhould fall to the Con- 
querors. The Lacedemonians pitch'd upon Othryq- 
des for their Part in the Engagement ; and the 
Argives made choice of Therſander. Two of the 
Argive Party ſurviv'd the Fight, Agenor and Cro- 
nius, who came home and brought News of their 
own Victory to the State: But after the Battle 
had been ſome time over, Othryades, with the 
little Life he had left, made a Shift to ſuppore 
himſelf with Pieces of broken Launces, took off 
the Shields from the dead Bodies, and erected a 
Trophy with them, leaving upon it an Inſcription 
in his own Blood, To Jupiter Guardian of Trophies. 
For my part I ſhould make no doubt to pronounce 
the Victory for the Argives (e) 
VI. As to Hoſtages (3) given for 
the Ratification of the Peace, beſides 
what we find in Grotius (4), it may 
be further obſerv'd, that if the „ nee, 4:1; 
Hoſtage happeneth to be the Prince's mea, © © © 
Heir and Succeſſor that giveth him 
up, when that Prince dies, he is no longer to be 
detain'd as an Hoſtage, though the League doth not 
expire at his Death. For this Caſe is ſuppoſed to 
be zacitly excepted ; That he ſhould be no longer 
an Hoſtage when he ſucceeds himſelf in the room 
of the Principal: But then he is obliged to /ub/t;- 
tute another in his ſtead whenever it is demanded. 
VII. There is alſo another way of 
ſecuring Peace, and that is when o- % Medi- 
thers, and eſpecially ſuch as inter- . 
poſed as Guarantees and Mediators of ß 


An Hoſtage ſucs 
ceeding bis 
Prince can be 


* 


(1) Vid Grot. bi ſupra, .. 42, Sc. and Mr. Buddeus's Diſſertation intituled Furisprudentie Hiſtoricæ Specimen, Set, 
a 1ſt, to the zoth, excluſively. This Cuſtom was fo firmly eſtabliſh'd among the Ancients, that there have ſometimes been 
Princes, who have loft their Crown, and been forced to reſign it to another, becauſe they would not ſubmit to it. 
Twas thus the Poſterity of Tbeſeus loſt the Kingdom of Athens, Conon Lib. 39. apud Phot, Cod. 186. ſee the Diſſer- 


tation de pretorio by Mr, Perizonius, p 6, 7. Ed 1696. 


(2) Virg. n. 12 v. 931, Ec. 
(b) Vid Plut in parallis Herod Clio. 


Book, Se. the laſt, (4) See Grofins, B. 3. c. 20, f. 52, 


(a) Dionyſ Halicarn. |. 3. p. 149. 150. Ed, Lipſ. When the 


Generals deſign only to aſſert their own Power and Authorit 
neceſſary way to end the Diſpute ; but when the Commonwea 
of ſuch a Trial, makes it mean as well as unſafe to venture it. 


(c) Vid. Jo. Meurſ. Miſcell, Lacon. I, 4. c. 14. 


Sc 


„the ſingle Combat between them is an honourable and 
ichs themſelves contend for Superiority, the Uncertainty 


(3) See the 2d Chapter of this 
the 
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the Peace, engage their Faith that the Articles ſhall 
be obſerved on both fides ; which Engagement of 


theirs implies a ſort of Agreement, by which they 
oblige themſelves to aſſiſt the Party invaded con- 


(a) V. Diod. Sicul. I. 4. c. 557 


tt. 4 i 


trary to Treaty againſt the injurious Appee 
But the Guarantees are not obliged to _ pl x 


any War that begins upon other Reaſons, than 
the Violation of the Articles of Peacs. 


2 * * 


Gn IX. 


Of Leagues. 


Shall in the next place conſider 

The Diviſion that Species of Publick Compact (1), 
of Leagues. which is uſually called, Leagues (2). 
Pliny in his Natural Hiſtory, I. 7. c. 56. 

gives Theſeus the Honour of being the Firſt that 
made or uſed them: which is not to be allowed, 
in any other Senſe, than that perhaps he might 
be the Firlt in Greece that entred into League, or 
that perhaps annex d certain Rights and Solemnities 


to be obſerv'd at the making of them. The moſt 


proper Diviſion of them ariſes from the Matter of 
them; And from thence they may be divided, 
Firſt, into Leagues that conſtitute what was an 
Obligation of the Law of Nature before. Secondly, 
into Leagues that ſuperadd ſome Particulars to the 
Duties of Natural Law ; or at leaſt that, where 
theſe are too General and Indefinite, reſtrain them to 
certain and particular Articles. 

II. Under the fr/# Head may be 
1 that tank'd all Leagues (3.) that provide 


2 liſþ nothing barely for the Exerciſe of Civility 
ut what was g 


due by the Laws And Humanity, or to prevent Inju- 
of Nature. ies on either hand, See Geneſ. XXI 

23. And in the League the Lacede- 
monians made with the King of Perſia there was 
this Article (a), Whatever Towns and Countries the 
King is at preſent in Poſſeſſion of, and were before in the 
Polſon of bis Predeceſſors, ſhall continue in Sub ection 
to him. And no Lacedemonian or Ally to the Lace- 
demonians, ſhall make War upon them, or injure them 
any other way, or demand Tribute from them upon any 
Pretence whatſoever. The King ſhall have the entire 
free Rule in his own Dominions. But perhaps it may 
be thought that by this Article the Lacedemonians 
renounced all Claims and Pretenſions whatever, in 
Alia: For 4fia was the King's notwithſtanding 


the Lacedemonian L2ague. And tis Eſſential to all 


Propricty, both that what is mine ſhould be free 
from the Invalions of other Men, and that I 
ſhould have Liberty to do with it as I pleaſe. 


With this League may be compar'd the Treaty of 


Peace between the Athenians and the Perſians, Diod. 


* 


Sicul. I. 12. c. 4. Tis certain the Athenians lookd 
upon ſuch Leagues to be neceſſary; eſpecially 
between Nations that never had Intercourſe wich 
one another before. And no wonder, ſince the 
greateſt part of the World had loſt the Senſe of 
that Law of Nature, that there was a ſort of Natural 
Kindred between Men; and therefore that it was high- 
ly Criminal for them to injure one another without 
Grounds of Provecation. Nay, ſo far was this Truth 
unknown to them, that the common Opinion 
was, that Oficee of Humanity were due only to 
Fellow Subjects:; that all Strangers and Foreigners 
were Enemies, and might lawfully be treated as 
ſuch upon any Proſpect of Advantage (H). How 
ever, at this time — day, when all Nations almoſt 
know more of the Law of Nature, are more ſtrict 
in the Obſervation of it, and more poliſh'd in 
cheir Manners, fuch Leagues may be ſuppoſed ab- 
ſolutely unneceſſary (4); unleſs, perhaps it be 
-allow'd, (as it is between particular Men, ) that 
when the Firſt Advances are made towards Ac- 
quaintance, Good Breeding ſhould make the Pre 
Jiminaries to Friendſhip a little ceremonious and ſo- 


lemn. As Cicero ſays in his Epiſtles (c), In e- 


very new Acquaintance mutt be conſider, 
© what are the firſt Steps to be made, and by whac 
Recommendation the Paſlage is to be opened 
to Friendſhip. In any other Reſpect, tis a 
Scandal to human Nature that any Civil People 
ſhould enter into any Treaty, the Articles of which, 


have no further Intent than to provide that the 


Law of Nature ſhould not ſimply and directly be 
broken; as if a Man could not have a proper 
Senſe of his Duty, unleſs he bound himſelf under 
ſuch an Obligation. Such Leagues indeed are 
commonly call'd no more than Treaties of Friend- 
ſhip. But certainly the ſtrict proper Notion of 
Friendſhip, alſo includes much more than the com- 
mon Offices of Humanity. For tho' the A#ions due 
to Friendſhip are not ſo determinate, as thoſe due 
by Compact; yet in general every Man will allow 
that it is the Duty of one Friend to impart himſelf 


——— — 


(1) See Grot. B. 2. c. 15. ſ. 1, &c. 


War, whether to moderate or ſuſpend Acts of Hoſtility, 


A 
—— —_— — — 
3 


— 


(2) I could not find a more proper word to expreſs the Latin Term Fædera 
by. Treaties would have been too general; for 'tis erg that the Author here excludes al 


or barely to treat of Peace, having already treated of em in 
the preceeding Chapters Beſides, he ſays himſelf in this very cl, i 5 J 


Compacts made during the 


apter, Sect. 3. Utraque Fœdera inire poti imum ſolent 


OB ALI@UAM SOCIETATE M contrabendam,&c, ſo that the word League may not be very improper here, 

tho* it is generally reſtrain'd to Treaties, by which ſeveral Princes or States unite, confederate, or league together, to 

defend cach other, or in Conjundtion to attack the common Enemy. Mr. Barbeyrac's Note upon this Set. 482. (3) Vid- 

(a) Thucyd. I. S. c. 18. Ed. Oxon. 

(c) Cic. Ep. ad Fam. L. 13. Ep. 10. 
and 


Grot. uhi /upr, ſ. 5. | 
V. Gros. 1. 2. e. 15.6. 6; 


(4) See above in B. 2. c. 2,1, 11, 


— 
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and his Fortunes to the Relief of the other, to 
provide for his Happineſs and Security, to aſſiſt 
him with Advice, ſupport him with Counſel 
and Comfort, to protect him as far as he has 
Power from Evils and Dangers which threaten 
him; and that all this is to be done with greater 
intenſeneſs of Paſſion, than common Offices of 
Humanity pay'd to other Men indifferently require. 
Further, under this Head Grotius reduces all 
Leagues made for the Eſtabliſhment of mutual Cor- 
reſpondence and Hoſpitality, and of Trade and Com- 
merce, as far as due by Right of Nature (a). But 
that all are not properly Allies and Confederates, 
who have made an Agreement barely to obſerve 
common Duties of Humanity, may appear from 
Livy, I. 41. c. 24. Where the Achaians upon Diſ- 
pleaſure conceiv'd againſt King Perſeus, forbid the 
Macedonians their Country. Whereupon Mace- 
donia became the Reſuge to all their fugitive Slaves, 
the Achaians not daring to attempt to recover 
them by purſuing them thither. But Perſeus to 
regain their good Opinion promiſed them, that 
if they would take off the Prohibition of Inter- 
courſe between Macedonia and Achaia, he would 
ſend them back their Slaves. Upon which the 
Matter was debated in the Meeting of the States 
of Achaia. Callicrates oppoſed their gratifying the 
King, for fear of giving Umbrage to the Romans ; 
and on the other Hand, Arco contended that not- 
withſtanding their League with the Romans, they 
might ſafely accept the King's Offer, and ſatisfy 
his Deſire, urging, That the thing in Debate, was 
not whether they ſhould enter into any new Alliance or 
Confederacy ; but only whether they would give and 
take the Liberty of Trade ; to let their Country be open 
to the Macedonians, that they might have free Paſ- 
ſage into theirs, and that their Slaves might not be out 
of reach when they fled thither. And that all this 
was not inconſiſtent with their Alliance with the 
Romans, ſince that did not oblige them to act par- 
ticularly againſt Perſeus. 

III. Secondly, Leagues which 


* Leagues ſfuperadd to the Duties Men owe 


wo one another by the Law of Nature 
them, are of two ſorts, ſome equal, others 


unequal, The firſt are ſuch as are 
alike on both ſides (1); or, when not only the 
Engagements and Promiſes are either ſimply, or, in 
proportion to the ſtrength of either Party, on 
both ſides equal ; but alſo when the Manner of 
paſſmg them is equal, ſo that neither of the Parties 
is obliged to harder Conditions, or left any way ob- 
noxious to the other. The unequal I ſhall conſider 
by and by. Iſecrates (2) diſtinguiſhes after the 
ſame manner, That Covenants or Leagues are 
© equal, when the ſame equal Right is divided to 
© both Parties; and that That is a Command or 
© uncqual League, when one hath harder Terms 
© than the other, (for I ſee no Neceſſity of ad- 
© ding contrary to Fuſtice.) The end of both ſorts is 
chiefly the Advancement of Society. And this Society 
either relates to Commerce, or to Community of Mar; 
or to mutual Promiſes of Aid and Supplies in Wars 


Offenſive and Defenſive ; or in ſhort, to any other 
Matter. Equal Leagues relating to Commerce, may 
be various. For example, Suppoſe it be agreed 
that none of the Subjects of the Confederate Com— 
momvealths, ſhall be obliged in any of the Porn, 
or any other Parts of the Territories belonging to 
one another, to pay Cuſtom or Toll ; or not more 
than is paid at preſent; or not above a certain 
Rate or Quantity; or not more than Subje#s, or 
other Allies pay; and the like. Eaual Leagues fe- 
lating to a Community of War are ſettled thus; 
When for example, it is agreed that both the 
Confederates (ſhall furniſh out an equal Aid of Men 
an _ and other Neceſſaries for Var; 210 that, 
either both when either of the Confederates is inva- 
ded by Enemies, or make Mar upon others, or on- 
ly when either Party is invaded. Sometimes ids 
and Supplies are promiſed only for a particular 
War, or againſt a particular Enemy, or againſt all 
Enemies in general, excepting only the particular 
Allies of each Confederate. Laſtly, Leagues about 
any other Matter are equal, when it is agreed that 
one ſhall have no Forts upon the others Confines ; that 
one ſhall not defend the other's Subjects, or receive 
them into Protection, but apprehend and ſend them 
back to the other ; that one ſhall not give the others 
Enemies Paſſage through his Country; and the like, 
IV. Having thus explain'd the equal of Unequal 
Leagues, it will be eaſy to underſtand Leagues, 
what are the unequal (3). And theſe 
are when either the Promiſes are unequal; or 
when either of the Parties is obliged to Harder Con- 
ditions. The Promiſes may be unequal, either with 
regard to the ſuperior or inferior Confederate. The 
fir#t happens when the more powerful Confederate 
promiſes his Aſſiſtance to the other, without re- 
quiring the like; or when the Aids he promiſes, 
are greater than what the other promiſeth ; or 
when the other is not bound to bring Proportionate 
Aids. The latter happens, when the inferior Con- 
federate is obliged to Conditions of larger Extcnt 
than the other. Some of this ſort of Leagues in- 
clude a Diminution of the Sovereign Power. Of 
this Nature was the League between the Romans 
and Carthaginians, in the end of the ſecond Punick 
War; by an Article of which the Carthaginians 
were not to begin any Har without leave from 
the People of Rome. And thus Armenia Major re- 
ceived its Kings from Rome, tho' it paid no Tribute 
to the Romans (b) (4). On the other hand, Thoſe 
Leagues are no Diminution to the Sovereign Power 
which include only a * Tranſient Burthen ; or one 
which may be complied with once and for all, 
For inſtance, if when a Peace is concluded, one 
Party is obliged to pay the other's Army ; to de- 
fray the Charges of the War ; or to pay a Sum of 
Money by way of Mul# ; or when either Party 
is obliged to diſmantle Towns, demoliſh his Forts, 
evacuate certain Places, remove from Certain 
Countries, give Hoſtages, deliver up Ships, and 
Arms, and the like. Thus in the Articles of Trea- 
ty, which Porſenna allowed the Romans upon their 
Excluſi.u of the Kings; it was particularly men- 


_—— 


1 


(a) Vid. Supra, I. 3. e. 3.1.9, rn, 12. 
(3) Lid. Grot. ubi ſupra, ſ. 7. 


e. 6. The Agreement Peter made with Theodatus, concerning Sicily, 


* Onus Tranſitorium. 


(1) See Grot. B. 2. c. 15. f. 6. 
(b) Appianus Alexand. Præfat. p. 2. A. Ed. H. Stepb. Vid. Procop. Hilt, Gothic. L. I. 


—_— — 


(2) Hocrat Panegyr. p. 132. 
(4) V. T. Liv l. 30. c. 37. 


tion d, 
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tion'd, That they ſhould have no Inſtruments of Iron 


for any Uſe, but in Husbandry (a). And here by 


the way, the Story which Procopius relates in the 
fourth Book of his Hiſtory of the Goths, may per- 
haps deſerve Obſervation. * When the Truce 
© was made between Juſtinian and Coſroes, by the 
© Conditions of it, Fuſtinian was to pay two Thou- 
© ſand Libre of Gold; whereupon Idiagunus the Per- 
© fan Ambaſſador demanded immediate Payment; 
© but Juſtinian propoſed rather to pay every 
© Year four hundred, thinking by that means to 
© lay the ſtronger Obligations upon Coſroes, not 
© to break the Tuce. But the Romans complied 


© at laſt, and paid the entire Sum, for a yearly 


© Payment might look like Tribute. So common 
(faith the Hiſtorian) it is for Man to be more afraid 
of a diſhonourable Name, than diſhonourable Attions. 
But here it may be ask'd, Whether ſuch unequal 
Leagues as are attended with permanent and perpe- 
tual Buri bens do always and in themſelves leſſen 
and impair the Sovereign Power ? or, Whether an 
unequal Confederate may be ſuppoſed to retain his 
Sovereign ? Now permanent and erpetual Burthens 
are ſuch as theſe ; when the one is obliged to have 
the ſame Allies with the other, and not on the con- 
trary ; when one Party is obliged not to build 
Forts in ſuch particular Places, not to lewy Forces 
or raiſe an Army ; (and this was one of the Condi- 
tions of the League, between the Roman. and the 
Latines, that the Latines ſhould make no Levies of 
Men. nor ſet any Officers of their own over them, 
or ſend them out upon any Expedition. 'The 
neceſſary Conſequence of which was, that the 
Romans paſs'd the Decrees of War or Peace, and 
that the Allies were Partners only in the Toyl, 
while they took the Conduct themſelves, and en- 
joyed the Honour and the Benefit of the Victo- 
ry) (b). That one ſhall not have above a certain 
number of Ships, ſhall not build new Cities, ſet 
out Fleet: to Sea, raiſe Souldiers in ſuch particular 
Places; and the like; but eſpecially when one 
of the Confederates is obliged to pay a Deference 
and Submiſſion to the other; or what is the ſame 
thing, to acknowledge him Superiour in Dignity, 
and to expreſs a Reverence to him in all his Acti- 
ons (c). Thus the Athenians allowed their Allies 
their ſeparate Liberties, and erected a popular 
Form of Government among them; but reſerved 
Superintendence and ſupreme Direction of Affairs 
to themſelves, Grotius anſwers this Queſtion, L. 
I. c. 3.5.21, Out of L. 49. t. 15. J. 7. 3. 1, D. de 
Captivis, & c. But the Difficulty lies in the fol- 
lowing Words of the Civilian, At fiunt apud nos rei 
ex civitatibus faderatis, & in eos damnatos animad- 
vertimus. But the Subjects of our Confederates are 
brought to Tryal before us ; and we paſs Sentence, and 
puniſh them. For this certainly implies Subjection, 
when another hath a Right to Summon our Sub- 


(a) Plin. Nat. Hiſt. L. 34. c. 14. See alſo, 1 Sam. XIII. 19, 20. 
(d) Livy, I. 23. c. 7. 
(e) Cic. Off. 1. 2. c. 8. 


(c) Vid Iſocrat. Paneryr, 
(F) Polyb. Excerp. Legat. 105. 


jects to appear and ſtand their Tryals in his Court; 
and to puniſh them according to Sentence given. 
The Story of Decius Magius in Livy, is an In. 
ſtance of this (4). But particularly, that which 
Pauſanias relates (e). When upon the Motion 
and Inſtance of Callicrates, the Roman Legate 
charged the greateſt Men among the Athenians 
with being in Perſeus's Intereſt ; Xenon, who was 
one of them, upon Confidence of his Innocence 
in that Mater, anſwered, That he did not doubt 
but he could clear himſelf of that Charge, even 
before the Roman Senate it ſelf ; which the Legate 
immediately took the advantage of, as if he had 
appeal'd to Rome, and thereupon he and ſeveral 
others were {ent to Rome. And yet Polybias informs 
us (F) ſpeaking of thoſe that were ſent thither 
that the Senate did not think that it belonged tothem to 
bring them to a Tryal. And therefore, the Anſwy 
to the Dithculty mention'd iseaſy, that the former 
part of the words muſt be underſtood of the pri. 
mitive Times of the Roman Commonwealth 
when they were ſtrict in their Obſervance of the 
Laws of Confederacy, and uſed to make a Diſtincti- 
on in their Carriage and Treatment, between ſuch 
as voluntarily entered into an Alliance with them 
and ſuch as their Arms had conquered. And this 
Cicero confeſles, That the old Romans thought 
themſelves obliged to protect their Allies, and never 
aſſum'd the Command over them (g). And Scipis 
made it a particular part of their Commendation 
that the Romans did not confine the Foreign Natiens 
to their Intereſt by Severity and Servitude, but by 
the Tyes of Friendſhip and Alliance. But the latter 
words refer us to after Ages, when the Reſpe& 
and Reverence they had to their old Confederacies 
ran low, and their Allies as well as the conquer d 
Nations were reduced to equal Terms of Slavery 
(hb). So Sylla forced all the Roman Allies that had 
been free till his time to pay Tribute. At which 
time it was alſo common to bring the Subjects of 
the Confederate States tO Rome, to be tried, and to 
puniſh them there, as Roman Subjects. But it is 
evident, that in the Epiſtle of Proculus, between 
the former and latter Words, there were ſeveral in- 
termediate things mention'd. But here Grotias 
after he hath tediouſly recounted the ſeveral kinds 
of Diſputes, which might happen between Allies 
and Confederates, at laſt diſmiſſeth the Difficulty, 
without anſwering any thing to it (i). How- 
ever, it is well obſerv'd by wiſe Men that it gene- 
rally happens, That if the Party Superiour in the 
League, be conſiderably ſtronger, and more 

owerful than the other Confederate, he will by 

egrees arrive at an abſolute Sovereignty over them, 
eſpecially if the Confederacy be Perpetual, and 
allow him a Right to place Garriſons in their 
Towns (k). 


() Vid Dionyſ. Halicarn. I. 8. 


(e) Pauſanias in Achaicis. 


( Vid. Anton. Matth. de Criminibus, ad tit. ad L. Jul. Majeſtatis, c. 1. ſ. 5, 6 


(k) Vid Rodin, de Repub. J. 4. c. 6 Iſocrates Archidam. 


p. 217. People t 


all une qual Confederacics, for there is hardly any difference between them and 8 avery. 


V. Another. 


(b) Vid. Liv. I. 42. c. 1. Appian. de Bello Civ. I. 1, 


hat are jealous of their Liberty, ſhould avoid 
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V. Anotber Queſtion Grotim enters 
of two Con- upon, (a) is this, Suppole two Parties 
* boch Allies, and Confederates to a third, 
og to ai. make Har upon one another, which 

ot them the third Confederate ought 
to aſſiſt (6)? In which Place it may be added, 
that in all Leagues which a Prince enters into with 
his Neighbours, upon the Points of Aſſiſtance and 
Supplies, this Excepticn ought always to be ſup- 
poſed, if the Condition and Circumſtances of my own 
Kingdom will permit? For that Conſideration 
ought always to over- balance, not only any pri- 
vate Reſpect, but even the Ties of Blood and Af- 
tinity (%. For lince it is impoſſible a Prince 
ſhould be under nearer or ſtricter Obligations to 
an Ally, than to his own Subjedts ; tis plain he 
can make no Promiſe that can be binding to any 
Confederate, When it is manifeſtly inconſiſtent 
with the g:od of his own Subjects. It was ſaid by 
King Francs I. in Guicciardine, that he thought the 
Oath he took at Rhemes was of the ſtrongeſt Obliga- 
tien; and by that the Kings of France were obliged not 
to alienate any part of the Patrimony of the Crown (d). 
And in this Senſe, what my Lord Bacon ſaith, in 
his 14i/dom of the Ancients, c. 5. may be very well 
admitted. That there is but one true and pro- 
* per bottom of Faith among Princes, and that 
© is Neceflity (a Deity of great Power with the 
© Great) the danger of the State. and the Com- 
© munication of Profit. And Ariſtotle ſpeaks very 
« plainly (e). Advantage ſeems to be the main 


© cauſe of Confederacies, between Common- 


© wealths (F). Pelybins lays of the Rhodians (g), 
that they made no Alliance with the Romans for a 
bundred and forty Years together, tho they ſent 
them Aſſiſtance in ſeveral Vars; and the Reaſon of 
this, be ſaith, was, Becauſe they were willing 
© to appear fair to all the World, and to give 
© every Prince hopes of their Aſſiſtance and Friend- 
© ſhip, but at the ſame time unwilling to abridge 
© themſelves of any part of their Liberty, by 
© binding themſelves under Oaths and Compatts, 
© to adhere to the Intereſts of any one Nation. 
Sir Thomas Moor would have his Uropians forbear 
entring into Confederacies upon other Reaſons (4). 
Bur a Prince that ſuffers by an Alliance, that ex- 


— — — e— 


pires upon a Change of Affairs with his Confederates, 
mult charge the misfortune upon himſelf, that he 
did not make ſtricter ſearch into the Circumſtances 
of his 4!ly (i). Tho' an honourable Confederate, 
when he finds that the Poſture of Affairs he is in 
will not ſuffer him to continue any longer in the 
Alliance, ſhould give advice of it to the others that 
are concerned, that they may have time to pro- 
vide for themſelves, and ſecure their own Intereſt. 
For it is certainly the higheſt pitch of Baſcneſs poſſible, 
to facrifice a Friend to ſave my ſelf (i). And therefore 
in all Leagues of War, it is look'd upon to be a 
very important and neceſſary Article, that no one 
of the Confederates ſhall make a ſeparate Peace with 
the common Enemy, excluding the reſt of the AI- 
lies. Tho' "tis reaſonable this Article ſhould be 
underſtood with this Limitation, ſupprſing the other 
Confederate or Confederates, do not refuſe to comply with 
fair Terms and proper Overtures of Peace. For in 
ſuch a Caſe, hu looks like a Violation of the Con- 


federacy, and in conſequence the other Aly may 


juſtly take ſeparate Meaſures for his own Security. 
But then th alſo muſt be allowed in a mitigated 
Senſe only, and with certain Alleviations, that it 
may not be a Pretext to elude Confederacies, and 
that one of the Allies may not in ſome Senſe be 
made the other's Judge (1). 

VI. Another celebrated Diſtinction 7 
of Leagues is that which divides them _ A 
into real and perſonal. The latter are 
ſuch as are made with the Prince, purely with 
Relation to his Perſon, and expire with him. The 
former are ſuch as are made with the Kingdom and 
Commonwealth, rather than the Prince or Govern- 
ment; and theſe outlive the Miniſtry and the Go- 
vernment it ſelf under which they were firſt made. 
To which of theſe every League belongs, will ap- 
pear from what follows. This cherefore is certain, 
that whatever Leagues are made with a free People 
are in their own Nature Real, and muſt continue 
till the Term limited in the League, notwithſtand- 
ing that the Government by whoſe Intervention the 
Leagues were made, may die or be changed. And 
hence we may infer, that if a free People enter in- 
to a League, and afterwards the State of the Com- 


monwealth happen to be changed from a Demo- | 
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(a) L. 2. c. 15 13. His Deciſion is reduced to this: When two Allies make War unjuſtly againſt each other, we muſt 


aſſiſt neither of em, But if the Cauſe of one of the Allics is juſt, we muſt aſſiſt him, not onl againſt Strangers, but 


even againſt one of our Allies ; unleſs there be any expreſs Clauſe in the Treaty that does not ſuffer us to undertake the 
Defence of the firſt againſt the laſt, tho' he is in the wrong. But if ſeveral of our Allies enter into a Confederacy 
againſt a common Enemy, we mult then equally aſſiſt em all, as far as poſſible : And when it is not in our Power to 
aliſt em all at the ſame time, we muſt give the Preference to the moſt ancient Ally. See Mr. Buddeus's Diſſertation, 


de Comparatione Obligati 


Se& 17, & ſeqq. : 
(4) Aro ine, Hiſt. 1. 16, 


onum que ex variis hominum Statibus oriuntur; and that by Mr. Thomaſius de Sponſione caudina, 
(b) Vid. Simlerumde Repub. Helvetiorum, J. 1. p. 119. 


(c) Vid. Gellium, I. 2. c. 29. 
(e) Arift. Nicom. 1.8. c. 5. 


(F) Ai. Rhet. J. 3. c. 14. 'Tis incredible, that any Man ſhould chooſe to do a thing without any proſpe& of 


Advantage by it. Valer. Haccus, 1. 4 


Certa fides animis idem quibus incidit boſtis. 


They're certain Friends that haye a common Foe, 


t ad Philip. p. 156. A Commonwealth hath no regard, either to Enemies or Oaths, or any thing elſe, 
88 8 Lo Advantage: Thus Polybius, l. yg 47. faith of Aratus, that he knew Kings naturally 
look'd upon none, either as Friends or Enemies, but rated Friendſhip and Enmity, purely according to their own Pro- 
fit. Andr. Maurocenus, Hiſt. Venet.1 1 ſpeaking of the State of Venice, ſaith, We meaſure our Alliances, and Friend 
ſhips only by the Credit and Intereft they bring us. g) Polyb. Excerp. Legat. 93. c. 6. 

(b) More, Utop. J. 2. We 

(i) Vid. L. 50. t. 17.1 19. init. D. de reg. juris. 

(k) Euripid. Iphigenia in Tawuris v 605, 606, 607. 

) V. Job. Labard. Hiſt. Gall. J. 5. P. 313. Ea, Pariſ. An. 1671. 
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cracy, into a Monarchy, the League is ſtill in force, 
b2cauſe the People is the ſame, tho' the Form of the 
Commonwealth be changed. And becauſe a 
Prince call'd to the Throne by the free Voice of the 
People is always ſuppos'd to take the Sovereign Pow- 
er upon him, together with all the Obligations con- 
tracted by the People, when it lay in their Hands. 
Beſides, Leagues are made by them that are in- 
veſted with Sovereign Power. The Common Sub- 
nee of which Power 1s the Commonwealth ; and 
Sowvercign Power is the ſame, both when it is exer- 
ciſed by the common Suffrages of the whole Body of 
the People, and when it is afterwards entruſted to 
a Prince, created by the Conſent of the People. But 
here all thoſe Leagues are excepted, that were made 
only for the Preſervation of the preſent State of the 
Commonwealth. For Example, ſuppoſe tuo free 
Commonwealths enter into a Confederacy, by which 
they agree to Aid and Aſif one another, againſt 
all ſuch as ſhall endeavour by force to ſubvert the 
preſent Efabliſhment of the Government in either 
Commonwealth. For if afterwards, either of 
the :wo Nations freely conſent to an Alteration of 
the State of their Commonwealth, the Reaſons 
ceaſing, the Confederacy is ſuppoſed of courſe to 
expire. But however in the General, tho*' every 
League made with a free People be Real; yet it does 
not follow on the other Hand, that therefore 
every League made with a Prince is perſonal, and 
dies with him. For the inſerting a Perſon in a 
Compact, doth not make the Compact perſonal, 
but only ſhows by what Perſon's Intervention the 
Agreement was made (a), But becauſe it is evi- 
dent, that Princes make ſome Leagues with no 
farther Intention, than that they ſhould con- 
tinue till their Death; and others with De- 
ſign to derive them down to their Suacceſſors ; 
ir muſt therefore be enquired, what are the 
Marks whereby we may diſtinguiſh , which 
fort every Regal League ought to be reduced 
to. 
VII. And it is Grotizs's Opinion 
Which may be (H), that it is eaſier to diſcover this, 
2 % from the Form and Phraſe of the 
* A pan  Leaoue it ſelf, than from any general 
Kues or Obſervations. And thus 
all Leagues will appear to be Real, in which 'tis ex- 
reh mention d, either that they are to be perpe- 
ua; or that they are made for the common Good; 
or made with the Prince and his Succeſſors ; or when 
a particular the is limited for the Continuation 
of them. But befides, the other Words of the 
League ſorretimes, and ſometimes the matter of it, 
and /cmetimes the Motives of entring into it, may 
make a Conjecture eaſy in be Caſe. It the 
Conjectures are equal on both ſides, favourable () 
Leagues muſt be ſuppoſed to be the real, and the 
(*) odiows, the perſonal, The favourable Leagues 
are thoſe that are made for the Advancement of 
Commerce. Not that all Leagues of War are Odious; 
for the Defenſive generally incline to the favoura- 
ble part ; the Offenſive haye more of that which is 
odicres in them. | 


2 
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VIII. But how far a Succeſſor is 
obliged by the Leagues of the © general Mark: 
Prince his Predeceſſor, is what we may take a more 
diſtinct View of. For in the firft place cis certain 
that if the Predeceſſor make a Peace, the Succeſſor is 
obliged by it. For by a Peace tis manifeſt, all 
paſt Injuries that gave Birth to War are forgotten 
the Articles of the Peace being duly oblerveg. 
And then Secondly, tis beyond Diſpute, that the 
Succeſſor is obliged to ſtand to all thoſe lawful 4. 
greements, by which his Predeceſſor transferr'd any 
Right to a third Perſon, And again thirdly, It is al- 
ſo certain, that when one of the Confederates hath 
performed what the League obliged him to, and 
the Prince dies before he ſatisfies what was required 
on his Part, the Succeſſor is obliged to ſarwfie it, 
For ſince what the other performed upon a Condi. 
tion of an Equivalent to be paid him, did either 
really, or at leaſt was intended to promote the 
Advantage of the Commonwealth ; it is evident, 
that unleſs the Equivalent be paid him, he hath a 
Right to demand Reſtitmtion or Satisfaction, for 
what he perform'd, in a manner before it was 
due; and conſequently, that the Succeſſor is o- 
bliged to refund all back, except he chooſeth to 
pay the Equivalent, according as the Articles of 
Confederacy before determined. Laſth, as to theſe 
Leagues, where nothing hath been performed on 
either Hand ; or where the Performances have been 
equal, it may I think be ſaid in general; that the 
Prince if he entred into the League as head of his 
People, and with deſign to advance the publick Good 
by it, muft be ſuppoſed to have made a real League 
and to have obliged his Succeſſor by it. Becauſe 
ſuch a League affects the whole Mals of the People; 
and the ſucceeding Prince the Head of them, en- 
ters upon the ſame Rights, and takes upon him 
the ſame Incumbrances with his Predeceſſor. But 
where the League directly regards the Benefit of 
the Prince's Perſon and Family ; 'tis evident that 
when he dies, or that is extinct, the League muſt 
alſo be at an end. Bur it is grown into a Cuſtom 
upon any new Succeſſion, to renew the Leagues, 
tho' in themſelves undoubtedly real, at leaſt in 

eneral Terms, for fear any Diſpute or Exception 

ould ariſe, that ſince the Commonwealth — 
not yet perceived the uſe and advantage of ſuch 
a League, that therefore it hath no other Bottom 
but his Faith that made it, and doth not deſcend 
to the Succeſſor. And eſpecially ſince the deſign of 
every League 15 to promote the publick Good ; and 
ſince the Succeſſor may perhaps have Sentiments in 
Relation to that different from his Predeceſſor, he 
hath in conſequence a Rigbt to take different 
Meaſures; and therefore may neglect a League, 
which he thinks is now grown uſeleſs and unſer- 
viceable to the Commonwealth (c). And here it 
may be obſerved, that where ſeveral differenc 
Leagues have formerly paſs'd Interchangeably be- 
tween Nations, and they afterwards renew them fuse 
in general (1), the League that was laſt made, muſt Mr. 
be ſuppos'd chiefly to be renewed. Since the Mar 
latter always leſſen the Force of the Former. wb; 


mak 
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(a) Vid. L. 2. f. 14. J. 7.1.8. D. de Pattis, (b) Grot. L. 2. c. 16. 1 16. (J) Favorabilia, (*) Odioſa. each 
(c) Vid. Johan. Labard, Hiſt. de Reb. Gall. L. 5. P. 74, 75. Ed. Par, An. 1671. (1) See above in B. 5. c. 12. . 6. ever. 
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Fymer (a). And therefore it was unpardonable In- 
advertence and Neglect in the Ambaſſadors, that 
went to renew a League With King Ptolomy, and 
in them too, who ſent them without knowin 
what Treaties and Leagues had formerly paſſed be- 
tween that Prince and the Achaians, or which of 
them, the Achaians were deſirous to renew. | 

IX. And here Enquiry may 
ether exil'd and be made, whether if one of the 
Depoſed Princes Princes of a League happen to be 
op pry 1 expos'd and expell'd by his own 
J Subjects; the other Confederate 
be obliged to ſend him the ſame Aids and A 
which were promiſed when he was in Poſſeſſion 
of his Kingdom? Grotizs, in the Chapter before 
quoted, S. 17. affirms that he is. Becauſe a 
Prince unjuſtly depaſed and expelled, hath ſtill a 
Right to his Kingdom, tho he hath loſt the Poſſeſſion. 
To me, ſo much in this Caſe ſeems to be certain, 
That if the Terms of the League expreſly mention 
and intend the Defence of the Prince's Perſon and 
Family, he ought to be aſſiſted in the Recovery of 
his Kingd:m. But if the League was formed for 
pablick Good only, 'tis a diſputable Point, whether 
the exi/d Prince can demand Aſſiſtance in vertue of 
his League. For the Aid: mention'd, are preſumed 
to have been promiſed againſt foreign Enemies, 
without View of this particular Caſe. Not but 
that {till ſuch a League leaves Liberty to aſſiſt a 
lou ful Prince againſt an Uſurper. And thus if 
while we are engaged in League with a free People, 
an inteſtine Domeſtick Enemy endeavours to en- 
fave them, we may with Juſtice ſend them Aſiſ- 
ance to ſuppreſs him, before he is grown into a 
lawful Prince. For the Qualities in Leagues (as 
ſuppoſe it be expreſly mentioned, that the League 
is made with the Prince and his Succeſſors, ) imply a 
ftric# and proper Right, and intend ſuch Princes on- 
ly as have a juſt Title to the Kingdom, not that 
keep it by bare Uſurpation, or that have no other 
Title to depend upon, but Force and Power. 

X. It is alſo a famous Que- 
ſtion, whether it be provided 
by the League, that neither of 
the Confederates ſhall injure or 
invade the other's Allies ? By 
Allies is meant ſuch only as were Allies at the time 
the League was made, or ſuch as were afterwards 
caken into Alliance on either fide. What was 
urg'd in a Diſpute of this kind between the Ro- 
mans on one Hand, and the Carthaginiant on the 
other, at the beginning of the ſecond Punick 
IWar, may be ſeen in Pelybius, J. 3. c. 25. 27. and 
Livy, l. 21. c. 19. The Deciſion Grotius makes of 


Future Allics, whe- 
ther comprehended 
under the Name of 
Allies in general. 
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it is thx (b), That it was no Breach of League 
either for the Carthaginians ro make War upon the 
Saguntines, though after, they were taken into 
Alliance by the Komans, or for the Romans to under- 
take to defend them. For it may happen without 
Breach of League, that of two Confederates, one 
may make War upon, and the other aſſiſt the 
ſame Party. And it is uſual in Leagues to make 
Articles that relate particularly to iuch Cafes, 
ſee the Leagues made between the Romans and 
the Carthaginians in the time of the Tarentine War, 
Polyb. I. 3. C. 25. Tho' when Confederates are ſo far 
engaged in oppoſite Intereſts, tis evident, they 
muſt be upon the Brink of an open Rupture. For 
the Senſe of Pain is the ſame, Whether the Wound 
be given in another's Name, or in the Striker's 
own ; but it is yet clearer, when the Seat of the 
War happens to be carried into the A iſting Prince's 
Country (c). 225 

XI. And it is to be further ob- 


ſerved, That Leagues limited to a Leagues not t6 


g 5 b 4 
particular time, when that expires, nſw n "xg 
muſt not be ſuppos'd to be tacitij re newed. 


newed. Both becauſe no Man can 

be preſum'd to bind himfelf raſhly by new Obli- 
gations (1); and becauſe otherwiſe it could 
never be known how long a League is to continue. 
And therefore if after the League expires, lome 
Ads of ſeeming Alliance are continued, they are to 
be look d upon as Ads of Kindneſs and Good Nature, 
but not as Arguments of the Renovation of the 
League. For Friendſhip continues after the League 
is at an end. Again, it is evident from the Na- 
ture of all Compacis (2), That where one of the 
Parties refuſeth to ſtand to the (Conditions of the 
League, the other is at Liberty to break too. Con- 
federates may indeed agree, that though oze Article 
of the League be neglected, yet the reſt ſhall be in- 
violably obſerved. But then the other Party is 
not obliged to perform the Equivalent to the neg- 
lected Article, and ſo not to ſuffer any poſitive 
Evil by it. 

XII. I come now to con- 
ſider the Nature of Engage- 
ments, or thoſe publick Compatis 
which are made by Miniſters 
of State (3), in Negotiations 
relating to the Sovereign Power, 
but without Advice and Command from it. And 
here, the firſt Queſtion is concerning that diffi- 
cult Caſe, where if the Engagement is paſs'd ab- 
ſolutely without . Froviſo, or Condition of being ac- 
cepted and ratified by the Sovereign, and the Sove- 
reign afterwards refuſe to give it any KRatificati-n ; 


What Obligations lis 
upon the Enpagers, 
when their Engage- 
ments are not own'd 


and con firm d. 


(a) Vd. Poly b. Excerpt. Legat. gt. * 
(c) V. Fuftin. I. 3. c. 7. 
J. 15. * FSponſiones. 


and has only but juſt mention d ir by the by; Lib, 1, Ch 
ſuccin&ly, * ſince Treaties ar- nſually negotiated and conclu 


Mr. Buddeus's Elem, Phil. Pact. Part II. Cap. 4. Sect. 5.5. 19 


af N 
(1) See Grotius, B. 2 c. 15. ſ. 14. 
(3) As our Author no where explains in expreſs Terms, the Right of AMBASSADORS, 
1 will not be improper to treat of it in general and 
e 


— 


(b) Grot. I. 2. c. 16. [ 13, 
(2) See the above quoted place of Grotiut, 


the Power of theſe Miniſters. I ſhall borrow from 
ſeqq enough to give a ſhort and clear Idea of this 


Matter, by the Principles of :/- Law of Nature, common to all Men, and not of the Right of Nations, taken in 
Grotins's Senſe, (Lib. II. Cap. 18.) for a tacit Compact of all People, or at leaſt the greateſt Number. We can then 
make it appear, that theſe fort of Miniſters are to be eſteem'd as ſacred and inviolable Perſons, independently of this 
pretende Compact. We cannot doubt, but that it hi hly concerns Mankind in general, and Nations in particular, 
not only to put an end to Wars an Pifputes, but alſo to eſtabliſh and maintain Friendſhip and Commerce between 
each other. Now Ambaſſadors are necolliry to procure theſe Advantages, God then, who without * commands 
-very thing that contributes to the Gov4 and Preſervation of human * cannot but forbid, by the Law of Nature, 
mne doing any Injury to theſe fort o! Perſons, We abuſe an Ambaſſador, either by refuſing to receive him, without 
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what the (1) Engagers are obliged to do in Satis- 
faction to the Party they made the Engagement to? 
This was a Caſe once warmly diſputed among 
the old Romans, upon the Engagement made at the 
Furce Caudinæ. The Story 1s at large in Livy, l. 
9. c. 8, &. (2) And indeed if the Meaſure of that 
Matter were to be given by ſtrict Juſtice, it mult 
be ſaid that the Romans were neither obliged to 
ratifie the Engagement, nor to ſet things in the Po- 
ſture they were in before. But then it had been 
enough for them to ſurrender up the Perſons that 
made it (a). But if the State of the Caſe be 
rather eftimated by Equity, certainly the Romans 
ought to have ratified the Agreement, however it 


was concluded without their Advice and Conſent. 


The Cen/uls indeed had not Power to determine 
Mar, conclude Peace, or enter into League with an 
Enemy without particular Inſtructions and Commiſſions 
from their Maſters, the Senate and People : yet 
ſince they did not preſume upon the People's Con- 
ſent without very good Reaſon ; when it was im- 
poſſible otherwiſe to ſave the Lives of many 
thouſand Citizens, the Flower of all the Roman 
Commonwealth ; and when the Enemy had per- 
form'd all that could ſeem Equivalent to a formal 
Peace and League ; the People in reaſon, ought to 
have confirmed the Conditions, eſpecially fince there 
was nothing intolerably hard or «unjuſt in them 
(%). For it would have been enough for the Peo- 
ple to have ſtood reſolutely to their Principle, that 


their Magiſtrates could oblige them to nothing without 
their own Conſent and Command, if the Samnites had 
demanded any thing that was unreaſonable and 
inſupportable. But tis clear, the great Mortifi. 
cation to that proud ambitious People was, that 
their Army was forced to ſubmit to the Ignominy 
of paſſing under the Fugum. Which was indeed 
very ill Conduct in the Samnite General. For that 
Diſerace did not leſſen the ſtrength of the Roman; 
but only provok'd,and exaſperated that fierce Peo- 
ple to revenge the Diſhonour. However the 
Roman Army very well deſerved the Treat- 
ment they met with, for venturing raſhly to paſs 
a Place they were Strangers to, without ſending 
before to diſcover it. And it was certainly their 
wiſeſt way to ſubmit to the Diſgrace, rather 
than ſuffer the ſtrength of Rome to be cut off. 
And here the Arguments Lentulus offered to per. 
{wade the Engagement may be conſider'd, Liv. l. 9. 
c. 4. And further, that a Commonwealth may 
often be obliged to ratifie the Ad and Promiſes of 
its Generals, uſe of their Authority, and to 
oblige themnor to go over to the Enemy. Hence 
Tacitus faith, Ann. 12. That Mithridates was at 
a loſs whoſe Pity he ſhould addreſs himſelf to; 
© becauſe none of the Romans had Powers large 
© enough to give him any Aſſurance in depend- 
© ing upon their Promiſes. But in the Caſe be- 
fore us 'tis manifeſt, that the haughty Romans 
never conſider'd, that they might ſome time or 


having any powerful Reaſon to oblige us to do ſo; or by doing him ſome Injury either in his Perſon, his Goods, his 
Honour, or his Domeſticks, & c. We may lawfully diſpenſe with receiving an Ambaſſador, when his Maſter, for ex- 
ample, has already cheated us under Pretence of Embaſſies, and we have reaſon to ſuſpect the like Deceit ; or when he 
that ſends the Ambaſſadors, has betray'd us, or is guilty with reſpe& to us, of any other heinous Crime; or when we 
arc aſſur'd, that under Pretence of Negotiations, the Ambaſſador comes only but to raiſe ſome Diſturbance, or as a Spy, 
Sc. But if we have no reaſon to miſtruſt any thing of the like Nature, we muſt honourably receive every Ambaſſador 
that is ſent to us, and not do him the leaſt Injury, not even by the Right of Retaliation, or Repriſals ; ſince by our 
bare receiving him in that Character, we have renounced, with regard to him, the Right which we might have had 
otherwiſe upon that account. Ambaſſadors then muſt be regarded as ſacred and invioleble Perfons, that is to ſay, as far 
as the deſign and nature of their Embaſſy requires it. Thus an Ambaſſador cannot be puniſhed by the Prince or State to 
whom he is ſent : For as he repreſents his Hatter, he treats in that Quality, with the Power to whom he is ſent, as one 
of an equal Rank with him. But if he has committed any Crime of Importance ſufficient to demand Satisfaction, 
and we have intereſt enough to get him puniſh'd, we muſt apply our ſelves ro his Maſter : And then, if his Maſter re- 
fuſes to give us Satisfaction, we muſt uſe againſt him all the Rights that we have againſt a Prince that boldly tolerates and 
approves of the Crimes of his Subjects: Nay, it is allowable, when the Buſineſs requires it, to ſeize upon his Perſon im- 
mediatcly, as a declared Enemy, to impriſon him, and even put him to Death, if it appears abſolute * neceſſary for our 
Preſervation: For we are not to bear every thing from Ambetoders, neither does the deß n of their Embaſly require it. 
Nor does this Character oblige an Enemy to their Maſter, to reſpect em in their Paſſage through his Territories to ano- 
ther State, or hinder him from doing them any Injury : It not 4:96 neceſſary to the deſign of the Embaſſies that their 
Rights ſhould extend fo far; unleſs there be ſome particular Compact made Gr that purpoſe. What we have here ſaid 
concerning Ambaſladors, is alſo to be applied, in ſome ſort to their Domeſticks, and their cubole Retinue, If an 

one of their Domeſticks has done any Damage or Injury, we may require his Maſter to deliver him up to us: I Mr 
he makes himſelf acceflory to his Crimes, and in that Caſe, he gives us Right to act againſt him as if it were his own per- 
ſonal Crime, Now he cannot puniſh his Domeſticks himſelf ; becauſe this Right contributing rothing to the deſign of 
his Embally, it is not to be preſum'd that his Maſter has given it him. As for his Goods, we cannot Fine upon 'em for 
Debt 5 way of Juſtice, for that would ſuppoſe a taking away from the ſuriſdiction of the Sovereign to whom his 
Emba y is made: But if he refuſes to pay his Debts, we muſt take the ſame Meaſures with him, as we have already ob- 
ſery's, ate to be uled in obtaining Satisfaction for the Damage and Injury he has done ns. As for the Right of Privileges, 
it is a Conſequence of the nature and deſign of Embaſſies. Nevertheleſs, if we have once granted it to Ambaſſadors of 
a certain State, nothing authorizes us to revoke it, as long as the good of the Commonwealth does not require it. 
Neither malt we refuſe, without preſſing Reaſons, to grant Ambaſſadors, the other Rights and Honours, which are 
ſertled by the common Conſent of Sovereions, for then this would be a ſort of an Affront to em. Mr. Barbe rac's firſt 
Note upon this Section. b. 490. (1) Sponſores, (2) See Mr. Buddeus's Diſſertation, intituled wrifp. Hiſtorice 
Specimen ;, as alſo thoſe by Mr. Thomaſius de Sponſione caudina & numantina, which are the 6th and 14th of the Colle- 
Grion of his Diſputes maintain d at Lei ps. (a) V. Grot. I. 2. c. 5 ſ. 16. Val. Max. 1. & ©. 8. C1; Fo. Mariana, Hiſt. Hiſp. 
1. 21. c. 11, (6) Sce Guicciardine's Hiſt. L 12.5. m. 342. & 344. Where he talks of the Treaty that La Trimoville concluded 


with the Swiſs at Dijon, without the King of France's Orders. Sir W. Temple, in his Obſervations upon the Government of 


the United Provinces, faith, That in the Year 1668. he prevail'd with the States-General to conclude Three Treaties, and 


upon them draw P and ſign the ſeveral Inſtruments in the ſpace of five Days, without any Recourſe to the Provinces, and 


from them to the feveral Cities, where by the Intereſt and Arts of others, the Affair would have been oppoſed and cluded 
tho! it was of the greateſt Importance to the States that it ſhonld be concluded. He adds, That doing this without Com- 
miſſion from their Principals, they ventured their Heads if they had been diſown'd by their Provinces. 
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other be forced to accept as hard Conditions 
themſelves as they had impoſed upon others. 
However it was a Strain of Generoſity in the Sam- 
nites not to accept the ſurrender of the Sponſors : 
And it was an extravagant Action in Poſthumius, 
when the Surrender was offer d, to ſtrike the Fecialis, 
and then cry out that he was a Samnite Subject, 
and that, contrary to the Laws of Nations, he had 
injured a publick Miniſter ; and therefore, that 
che Romans might carry on their #ar with more 
Juſtice. The Judgment of Livy upon this whole 
Proceeding may perhaps deſerve our Obſervation, 
the Sponſors, ſays he, after they had been offer'd 


to be $2994 up, and were not accepted, re- 
turn d back to the Roman Camp, ſua fide liberati, 
* apr orgy Faith and Engagement ; 
ut he adds doubtfu irſan & public - 
haps from the public FO og 
III. The laſt Queſtion upon 
this Subject is, If the Sovereign 4» Engagement 
knows that his Miniſter: have paſs'd werber ratifed 
Promiſe and Engagement, and is /ilent 1 of 
upon it, whether it may be infer'd +2 a 
trom thence, that he owns and approves it ? But ſor 
an Anſwer to this, I refer you to Grorims, L. 2. 
C. 16. S. 17. 


CA. X. 
Fromiſcuous Compacts of Sovereign Princes. 


I. I Am, in the next place, to con- 
ſider the Difficulties which 
relate to any ſort of promiſcuous 
Compatts made by Sovereign Princes, 
which may be reduced to theſe three Heads (1). 
Firſt, Whether a Sovereign Prince has any particu- 
lar Power, with regard to Compacts that affect 
himſelf 2 Secondly, What Liberty he hath in Ob. 
ligations contracted with his Subjects? And Thirdly, 
How, and how far he can oblige his Succeſſor. 
II. The firſt Difficulty 
How far a Prince may therefore is, That ſince a 
reſtore himſelf to bis Prince has the Power to re- 
1 Th» k. Verſe any Contra# made to 
reigner. the Prejudice of his Subjects, 
and can reſtore them to the 
State they were in before ſuch a Contract was 
made, or upon juſt Reaſons releaſe them from their 
Obligation to obſerve it: Whether he cannot make 


The Diviſion of 
the Chapter. 


uſe of the ſame Power in Caſes that concern f 


himſelf 2 For example, Suppofing that by Frau- 
dulence or Force, or thiough Indiſcretion of Age, 
he ſhould have agreed to prejudicial Terms ; or hath 
been any other way notoriouſly abuſed in his 
Contracts; or bound himſelf by any raſh Oath ? 
(2) And here it is to be obſerved, that the Queſtion 
as it is ſtated in this rude Form, and as the Words 
of it lie, implies a Contradiction. For to reftore 
Perſons to the State they were in, and to releaſe 
ſrom Oaths, are Ads which bear Relation and 
Tendency to another Perſon ; and which are de- 
rived and flow from one inveſted with Power and 
Authority over the Perſon that is to be reftor'd and 
releasd. And therefore the Queſt ion ought rather 
to be ſtated thus; Whether, when a Prince has 
prejudiced himſelf, by conſenting to certain Ob- 
lieations and Conditions of Contract, upon a Senſe 
of the Injury he ſuffers, he may by his own Au- 
tbority declare, that by Reaſon of certain Faults 
adhering to the Contract, he looks upon himſelf 
to be releaſed from the Obligation ? To which it 
may be anſwer'd ; Thar as Perſons that live in a 


Liberty of Nature and own no Subjection, are uns 
der their own Conduct, and are Judges in their 
own Affairs; ſo if they are unjuſtly injured in 
their Contracts, they may by their own Authority 
demand Reſtitution, or Amendments to be made to 
their Agreement; on ouppolition the Prejudice 
and Injury they ſuſtain be viſible and manife/t. 
For when the thing is diſputed, the Matter mutt 
be referred to the Deciſion of Arbitrators. Ani 
therefore if a Prince, ſince he is fliil in Poſf ie 
of his Natural Liberty, find any -/buſe mn 
him in the Terms he has conſented to, ho muy be 
his own Authority declare to the Parry ono 
that he will not be obliged to 11-110 r 


J 


| Compa&. And there is no Necctiity that t 


procure a Releaſe, ſince the thing is in 0 0! 
Nature uncapable of producing Obligation o. 
Right. Thus Lewis XIII. of France declaied a 
That there lay a juſt Appeal from the King under Con- 
nement and Bonds, to the King at Liberty. But 
becauſe it may ſometimes happen, that ili Men 
when they have a Mind to put a Cheat upon the 
World and falſifie their Faith, may pretend an 
Abuſe or Fault in their Contracts to cover their 
own Frauds and Perfidy; therefore under C;v;! 
Government it is very neceflary to ena, what A 
ſhall! in their own Right be look'd upon to be in- 
valid and null, and what are to be examin'd into 
and determin'd by Sentence of Court. 

III. But when the Caſe lies be- How ſur, when 
tween the Prince and his Subject, i 0won Sub 
the Difference of the Circumitance ** 
will, I think, deſerve a diſtin& 
Conſideration. A. Prince's Minority is ſuppoſed to 
continue as long as the Adminiſtration of the Go- 
verument and Affairs of the Kingdom remains in 
the Hands gf his Governours and Twtirs ; and 
during their Adminiſtration, the Prince himſelf 
can make no Contra# with any Perſon of a foreign 
State : But if he enter into any Contra# with a 
Subject, and afterwards find himſelf injured in it, 
I ſee no Reaſon why he ſhould not enjoy the 
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(1) See Grotius, B. 2. c. 14. 


(2) See Grotius, in the place above - mentioned, Seck. 1, 2, 3, 4, 5. 
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fame common Benefit of the Law which he al- 

lows and ſecures to other Men, otherwiſe 5 

Condition would be more confin'd than that of 

private Subjects. Nor can any Renunciation of 
Exceptions which might be made to his Minority, 

be ee of force ſufficient againſt the Pre- 

ſumptions of the real Weakneſſes that Age is liable 

to. A Prince cannot diſannul the Treaties and 

Compatts that were lawfully made by his Governours 

with foreign Powers or Perſons, when he 1s come to 

Age, upon Pretence that they were made in his 

Minority. Becauſe then, nothing could be paſs d 

with any Security under a Prince that happen'd 

to be a Minor. However the Prince's Governours 
the Regents are obliged to give an Account of 
their Adminiſtration. But no Exception whatever 
of Fear, Injury, or Fraud is of force againſt any 

of thoſe Capitulations, which in limited Monarchies 
the People propoſe, and the Prince conſents to, 

at his Acceſſion to the Government. For if the Capi. 

tulations or Conditions ſeem'd too ſtrict and ſevere, 
the Prince had his Liberty of accepting or refuſing 
them; the People would not have forced him to 
take the Government upon him. And it is not to 
be ſuppoſed, that any People would be ſo incon- 
ſiderate, as to tie up the Hands of their Prince 
with ſuch Laws as muſt make the Sovereign Power 
weak and feeble, and his Government unactive and 
unprofitable. And here I will by the way en- 
quire, whether David could have retracted his 
Oath, when he {ware not to puniſh Sbimei that 
curſed him as he fled from Abſalom ? And I con- 
feſs in my opinion he could not. For the King 
was under no Apprehenſion of Force orFear when 
he gave him his Oarh,neither could he be thought 
to have ſworn out of Raſhneſs or Indiſcretion ; 
but on the contrary, rather with mature Conſi- 
deration and Deſign, that upon ſo remarkable an 
inſtance of his Clemency, the People that had 
been engaged in the Rebellion, might return the 
more willingly, and with greater Aſſurance of 
being pardon'd, to their Obedience. Neither 
was the Promiſe of Impunity in it ſelf unlawful; 
for the King might very juſtly, and without In- 
jury to any Man, pardon a Crime which was 
committed purely againſt his own Perſon. But 
it hath given further Matter of Diſpute to ſome, 
whether he can be excuſed for leaving ſuch a 
Remembrance of Sbimeis Crime in all his laſt 
Commands to Solomon. In my Opinion, David 
did nothing in this, contrary to his former Oath ; 
for he did not leave any Command with his Son to 
puniſh Shimei for his Crime; but only adviſed 
him to keep a ſtrict Eye upon that malicious bad 
Man and Enemy to his Family, and to take Care 
that he did not create him any freſh Diſturbance z 
and that if he ſhould afterwards find him guil- 
ty of any Miſdemeanour, not to be ealy to 
forgive him. And therefore Solomon commanded 
him to live in Feruſalem under the Eye of the Court, 
and forbad him to paſs over the Brook Kidron, 
that he might not inſult upon his Impunity, nor 
conceive any ſecret Satisfaction in ſceing the 


Place where he had with ſo much Bitterneſs re. 
viled and curſed David. But Divine Providence ſo 
diſpoſed, that he ſhould break thoſe eaſy Condi:;. 
ons Which he had himſelf approved and conſented 
to, that there might be juſt occalion given to take 
off fo ill a Man by puniſhing him as he deſerved. 
IV. But here it is to be obſer- | 
ved, That however Princes, when e Contracts of 
they enter into any particular 44. e 
2 ; . exempted from 

with their Subjects, not as Princes the Civil Laws. 
but as other private Men, are pre- 

ſumed always to comply with the poſitive Laws of 
the Commonwealth which relate to the Validity 
of ſuch Ads; yet ſince they are above the Civ; 
Laws, they are under Neceſſity of following thoſe 
Laws always in their private As. And therefore 
if they voluntarily and adviſedly enter into any 
Contract that would otherwiſe be valid in Law : 
They are ſuppoſed to have exempted that particular 
Contract from the force of the Laws, where there 
are ſuch, and to declare that no Nullity ſhall en- 
ſue upon that account For otherwiſe, all that 
was done would t:;gnify nothing (a). And I think 
it is very reaſonable to allow, that if a Prince find 


himſelf very much injured in a Contract, which at 


firſt he did not perceive, he may if he pleaſe an- 
nul, or at leaſt correct and amend it (b). 

V. That no Prince hath Power 
to releaſe himſelf from his Oath, A Prince cannot 
when there lies no Objection either pence with 
againſt the Validity of his taking . 2 
it, or the Matter contain'd in it, 
or the Circumſtances belonging to it, upon Pre- 
tence that it is lawful for him to relieve his Sub- 
jects in ſome particular Oaths, I think is evident. 
For the Oaths which he has Power to wacate in 
his Subjects, have always this Conditi n annex'dto 
them, If it pleaſe the Sovereign. And tis certain it 
would be impoſſible to bind any Obligation upon 2 
Man, if he reſerves to himſelf a Power to break 
from it, whenever he thinks fit (c). 

VI. But though Princes are as 
much obliged in Conſcience by 
their Promiſes and Compact as age Fr 
private Men ; yet, inthis reſpect, hp Fwd 1 
there is a Difference between Contract. a 
the Obligation of a Prince and : 
that of a Subject, that tis eaſy for the Prince to 
force the Subject to ſtand to eaſy Terms, when per- 
haps he would willingly go back; but a Subject, 
as long as he is ſuch, bath no way to oblige his 
Prince to give him his Due, when he refules it. 
But no wile Prince will ever refuſe to ſtand to 2 
lawful Contract; ſince he muſt neceſſarily con- 
ſider, that his Honour and Security depends upon 
the Credit he hath of obſerving his compact; and 
that it is the worſt thing that can be ſaid of 4 
Prince, that he obſerves not himſelf that Juſtice 
which it is his Duty to adminiſter and ſupport. But 
however, if a Prince upon C-ntra# give the Sub- 
jet Liberty to enter an Action againſt him in his 
own Courts, the Action it ſelf proceeds rather upon 
natural Equity than the Civil Laws ; as if it were 


How far a Subject 


may have an Adi ion 


6 


(a) Of the Attion of Philip II. of Spain. That by a Fetch of Law, would bave releaſed himſelf from paying bis Debts. 
(b) Vid, Grot. I. 2. c. 14. 


Sce Grot. Hiſt, Belg. I. 5, 


E. (e) Vid. Grot. I. 2 c. 14. f 3. 
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implied, that upon the Knowledge of his Obligation, 
he would not refuſe the Performance of it. And 
cherefore the End promiſed by fuch an Action is 
not to force the Prince to ſtand to the Contract, 
but only to make it appear to the Subjed?, that 
che Prince had obliged himſelf to obſerve it. And 
in ſuch Tryals, there ſhould be mo regard had to Honour 
or Greatneſs, but Fudgment ought to be given barely ac- 
cording to the ſtrongeſt Probabilities of Argument (a). 
VII. It may alſo happen that 
The Contrads ef the Subjects may be deprived of 
the Subject liable a Right acquired by Contract (1) 
to be over-ruled — 9 y ; 3 
ky the Tranſcen. Either by way of Puniſhment, or 
dental Propriety, by the force of the Tranſcendental 
Property *. Always ſuppoling in 
this Caſe, that the Neceſſties of the Common- 
wealth demand it, and that the Publick ought to 
make Reſtitution. And therefore for the ſame 
reaſon the Prince may defer his Payments, when 
any preſſing Exigence of State obliges him to turn 
the Money another way, which ſhould have 
been paid the private Subject. And from hence it 
appears, what is to be determined about the Ta- 
bulæ no væ, or general Diſcharges from Debts or Ob- 
ligations, which Solon call d Evouy , or the ſhak- 
ing off a Burthen (b). 


How far Sueceſſors 
are obliged by the 
Contracts 7 their 
Predeceſſors. 


VIII. But Laſtly, that it may 
appear, whether and how far a 
Prince hath Power to tranſmit an 
Obligation upon a private Contract 
down to his Succeſſors; it is to 
be firſt conſidered, whether the Prince's Kingdom 
be his Patrimony, or whether he poſſeſs it only as 
it were upon an Uſufruttuary Right. A Succeſſor to 
a Prince that holds his Kingdom in the former Right, 
fince he ſucceeds to all his Goods and Poſſeſſuns, 
muſt be ſuppoſed to inherit all Debrs of Princes 
that poſſeis their Kingdoms ; in the latter, Grotins 
I. 2. C. 14. S. 10, Cc. is of Opinion, that the 
Succeſſors are not immediately, and purely becauſe 
they ſucceed them in the Kingdom, obliged to dil- 
charge them. For ſuch Princes do not derive their 
Right to the Throne from the King their Immediate 
Predeceſſcr, but from the People themſelves. But 
ever theſe Succeſſors are obliged by the Debts of 
their Predeceſſors, mediately and by Interpeſition of 
the Commonwealth, not as upon their own Account, 
but as they are Heads of the Commonwealth, For 
in the laſt Reſort the Debts of the Prince affect the 
State dt ſelf, as they were contracted by the Head 
and Governour of it. And the truth of it is this, 
that Princes have Power to devolve Debts upon the 
Commonwealth it ſelf, is evident from hence, that 
ſometimes it would be impoflible to ſupply the 
Neceſſities of the State otherwile than by contract- 
ing ſuch Debts. And ſince the Adminiſtrations and 
Security of the Commonwealth is entruſted with 
the Prince, he mult be allowed to have the Com- 
mand of thoſe Means, without which that End 
cannot be purſued or obtain . But then on the 
other hand, this Power to «{is- the Common- 


— 


wealth, ought to be ſtrain d no farther than the 
Prince can have good Reaſons for Contracting the 
Debt. But then again, neither ought the Prince to 
be ſo far limited, as not to have Power to devolve 
any Debrs upon the Commonwealth, but what 
have actually given ſome Advantage to the State 
(tho' "tis fit Inferiour Magiſtrates ſhould be ſo con- 
find (e). But 'tis (ſufficient if he hath a fair Pro- 
bability in Reaſon for what he attempts, tho' per- 
haps the Event may fall out contrary to his Ex- 
pectations. And therefore upon the whole, all 
Contracts made by the Prince, oblige the Common- 
wealth, unleſs when they are manifeſtly abſurd 
or unjuſt. And when the Caſe is doubtful, tis al- 
ways to be preſumed in favour of the Prince. And 
ſuch Contracts as theſe, alſo oblige the Succeſſor, as 
he is the Head of the Commonwealth. Nay, 
the People themſelves will be obliged by them, it 
they ſhould change their Form of Government, and 
erect a free State. And ſo whatever a free People 
contract, devolves upon and obliges the Perſon they 
afterwards confer the Sovereignty upon, tho” they 
give him never ſo full and abſolute a Power. And 
this I think is a better way of deciding the Que- 
ſtion, than by diſtinguiſhing between the greater 
and the leſſer Injuries. For in the Adminiſtration of 
publick Affairs, the Probability of the Means ouglit 
co be allowed a fairer Conſideration than the Suc- 
ceſs of the Event, ſince an unforeſeen Accident 
may ſometimes break and diſtract the wiſeſt Mea- 
ſures and Deſigns. 

IX. What hath been ſaid of the 
Contracts of Princes, may alſo be 
applied co their Grants and Dona- 
tions (2), wiz. that they cannot 
be recalPd by the Succeſſors where 
they were made upon fair and favourable Reaſons 
(d). Yet tis certain on the contrary, that Gal 
endeavoured to recover the Largeſſes and Donatives 
made by Nero, allowing no Man to keep more 
than the tenth part of his Liberality (e). So alſo 
the Roman Senate reduced thoſe Cities to a Tributary 
State, that had bought their Privilege or Immunity 
of Sylla. Cicero indeed thought them too ſevere 
in it (F). And I think indeed it had been but 
reaſonable to have refunded them their Money, 
ſince it had been employ'd in Public Uſes, And 
ſo Baſilius of Macedon, when his Predeceſſor Michael 
had exhauſted the Publick Treaſure, publiſhed an 
Edict, commanding, all Perſons that had received any 
of the Money, and could give no fair Account, why, 
or fer what they received it, to return it again, or at 
leaſt the half part of it (g). But indeed as to 
Grants of this Nature, it ought to be conſidered 
out of what they are made. If the Prince give 
out of his own Pocket, or Eſtate, without Dil- 
pute the Grant à zrrecoverable. And if he diſtribute 
his Bounty out of the Rewenues or Income of thoſe 
Goods or Poſſeſſions which are intruſted to his Ad- 
miniſtration, it ought always to be conlidered, 
upon what Reaſons and with what Caution and Mo- 


The Grants and 
Donations of 
Princes whether 
revocable, 
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(a) Heliod. ibiop. l x. 


() Vid. Plutarch. Solon Cic. Off. I. 2 c. 24. ad fin. 
(2) See Grot. ubi ſupra, ſ. 13. 


„. 1% (e) Vid, Sweton. in Galba. c 15. 


(i) See in Gryot. the place quoted, f. 7. 
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* Vi Dominii eminentis. 


(c) Vid. L. 12. f. 1.1. 27. D. de rebus Creditis, c. 
(d) Vid. Sueton. in Tito, c 8. Plin. L. 10. Ep. 66. Gratian Cauſ. 25. Quæſt. 

(F) Cic. Off. J. 3. c. 22. 
zeſt. Emanuel, 1. 1. Where he gives an Account of the Grants King John made juſt before his Death, 


(2) Vid. Hieron. Oſorium de Reb. 
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deration the Donations were made. For as no Body things are of far greater Concern than the un 
denies but that the Prince hath Power to reward wary Eaſineſs of the Prince. And indeed all 
the Services of his Friends and Subjects out of the Privileges are to be confin'd under ſuch Limitations 
Publick Monys, as far as the Riches and Occaſions of and Reſtrictions, whenever they begin to lie 
the State will allow ; ſo if the Money of the Nation heavy upon the other Subjects (c). So when the 
be profuſely ſquander'd away upon Perſons that Romans demanded an Aid of Mm and Mone 
do the Commonwealth neither Credit nor Service, from the Celtiberi, and they thought to excuſe 
and the publick Stock is laviſh'd away only to ſatisfy themſelves by pleading the Privileges that had 
their Ambition; in my Opinion, the ſhould be been granted them by the Romans themſelve 


eniſhed from their Purſes, that at firſt exhauſted the Hiſtorian ſays, © That What the — 8, 
5 It was the wiſeſt Method Ferdinand King of * upon was allowed to be true, buy he" ts 
Arragon oblerv'd, never to part with any of the * Senate when they gave ſuch Privileges, always 
Lands that belonged to his Crown ; and his Rea- * annexed this Exception, that they were to continue 
ſons were good, that Princes that alienated their in force as long as it ſhould ſeem good to them and the 
Lands , generally created themſelves more Enemies Roman People, and no longer (d). Lewis King of 
than Friends by it, becauſe they made ſome of their France, after he had reduced the Genoeſe that had 
Subjefts ſo great by it, that they would always be revoltcd from him, diſannull'd all the 4 reements 
ſuſpicions and fearful of being deprived of their and Treaties formerly paſs'd between To and 
Rights (a). What hath been {aid with Relation that State, and gave them all back again by the 
to Grants, may allo be applied to (b) Privileges way of Privileges, not as Compoſiti.ns or Com. 
and Immunities, namely, that it ought to be con- pacts ; that ſo it. might be always in his Powy 
ſidered upon what Reaſons, and with what Caution to recal them. Perhaps indeed that was not to 
and Moderation they were given; and whether hold wich relation to Privileges of all kinds, but 
they are conſiſtent with the e:mmon Peace and to ſuch only as were to have barely a precariuns 
Security of the State. For without Diſpute, theſe Dependence. 


nm 


Vid. Bac. ad Grot. L. 1. p. m. 107, Grot. L. 2. c. 14. ſ. 12. Laurentius Valla de rebus geſtis Ferdinand. Arras. 
1 oy (hb) See upon this Subject the Obſervationes Select. ad rem Litterariam ſpectant. printed at Hell in Saxony, Tom. 11 
Obſ. 13, 14, 15 or Mr. Bernard's Abridgment of em in the Republ. des Lettres Auguſt 1704 p. 190, &c. See alſo 
Mr. Le Clerk's Biblioth. Choiſie, Tom. 1. . 41, Sc. To which we may add, that the Revocation of lawfal Privileges, is 
a very nice Point, and requires a great cal of Prudence. For, to ule Mr. La Bruyere's Words (Carat. ou Moeurs de ce 
Siccle, p. 316.) Mere are certain Circumſtances of Affairs, in which we cannot humour the People too much. You may to 
day deprive this City of its Liberties, Rights and Privileges ; but to morrow, do not ſo much as think of regulating their very 
Signs. Indeed (as Mr. Le Clerk lays in the place I have cited) ve cannot make the Duration of all ſorts of Privileges de- 
pend upon the variable Caprice of Princes, without expoſing the State to Diſturbances, which would be di Hicult to appeaſem—— 
what Eſteem could we have for Privileges that vere to Iaft no longer than the Prince's Will and Pleaſure ? Thus in ſetting 
up Princes above Privileges, we do them as much Injury as the People. Mr. Barbeyrac's IT. Note, on this Sefton, p- 494. 
(e) Vid L. 43. 5. 8. J. 1. . 16. D. ne quid in loco publico, &c, Demoſthen, Orat. adv. Leptin. | 

(d) Appian. Iberic, Guicciardine Hiſt, 7. 
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How Subjection ceaſes, 


A Man ceaſes to Mong the ſeveral Ways by 
1 3 A which Men ceaſe to be un- 
Ties withour & der Subjection, it is by ſome 
Succeſlor, thought to be One, when a Prince 
dyes and leaves no Heir or Succgſor 
behind; or gives his Kingdom for loſt. For then 
(they ſay,) every particular Subject is left free to a 
Liberty of Nature. But fince it is clear that a 
Kingdim in ſuch a Caſe, is not abſolutely diſolv d, 
but only reduced to a State of Interregnum ; It 
follows, that tho' the Obligation of the Subjects to 
the Prince they have loſt, are indeed at an End; 
Yet that they continue {till united to one another, 
by the Original Bond and Compact of Society. 
I. But now the uſual way 
Or, if be R emoves by which Subjection ceaſes is, 
out of the Com- When a Man by Permiſſion of his 
monwealth. own Commonwealth voluntarily 
removes into another, and ſettles 
himſelf and his Effects, and the hopes of his For- 
tune there (1). How far ſuch Voluntary Removes 
may be permitted, muſt be diſcovered by the 
Methods by which Subjects are admitted into the 
Commonwealth, For ſome Perſons are forced 
to put themſelves under the Protect ion and Govern- 
ment of certain Commonwealths, by being con- 
quered in Var, or reduced to the laſt Neceſſities. 
And what Liberty is allowed to theſe muſt be 
known by the Laws of thoſe Commonwealths. 
But if a Perſon abſolutely free, that never knew 
what it was to be Subject, (ſuch as the Patriarchs 
and Maſters of Families of old,) or is at preſent free 
from all Subjefion he had been under before, volun- 
tarily joyn himſelf to any Common- wealth; it 
mult alſo be determined by the Conſtitutions of that 
Commonwealth, what Liberty to remove thence 
was left him (2). For in ſome Commonwealths no 
Man is permitted to leave them without the ex- 
preſs Conſent of the Government. In others, a 
Man may be allow'd that Liberty, if he will ſub- 
mit to certain Impoſitions ; as ſuppoſe, if he will 
pay a certain Sum of Money, or leave part of his 
Goods behind him (a). But where there are no 
Laws about the Matter, we muſt be determined 
by Cuſtoms arriving from the Nature of Civil Sub- 
jection. What Cuſtom admits of, every Subject is 
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ſuppoſed at liberty to uſe. But if h gives no 
Light to the Matter, and the Compatt of Subject ion 
makes no mention of it; it muſt be -preſumed, 
that every Man reſerv'd to himſelf the Liberty to 
remove at Diſcretion, and that he choſe rather to 
be a Citizen of the World, (as Socrates ſaid,) than a 
Subject in any particular Commonwealth (b), For 
when a Man enters himſelf into a Commonwealth, 
it cannot be ſuppoſed that he gives up all Care of 
himſelf and Fortunes, but rather tliat by ſo doing 
he takes the beſt Expedient to defend and ſecure 
both. But becauſe it often happens, that the 
Nature of the Government does not ſuit with every 
private Man's particular Circumſtances, or he 
thinks at leaſt he can make his Fortune with more 
Advantage ellewhere ; and ſince it would be un- 
reaſonable to Reform and make Alterations in the 
Commonwealth at the A4efire, and for the benefit 
only of a few private Subjetts ; the only Method 
left is, to give them leave to Remove, and provide 
ſor themſelves where they think beſt, © So De- 
* maratus, the Father of King Tarquin, fled with 
his Family to Corinth, and ſettled there, becauſe 
* he could not bear the Inſolence of the Tyrant 
© Cypſellus, wiſely preferring Liberty, tho in 
* Baniſhment, to Servitude at Home (c). So allo 
ſometimes it is known, that there is not ſufficient 
Encouragement allowed to Men of Parts in their 
own Nation. And ſome have found it true by Ex- 
perience, that a Prophet hath no Honour in his own 
Country (3). For Men of baſe natures are apt 
to look with envy upon Perſons that would riſe 
by their own Worth to an Height of Greatneſs 
above their reach; when perhaps they remember 
themſelves once Superior, at leaſt upon the Level 
with them; and as Lacydes ſaid (4) Statues ought 
to be ſeen at a diſtance, becauſe too near a View 
leſſens the Beauty of them. Now to deny ſuch 
Perſons the Liberty of Removing would in eſſect 
be all one, with laying a Command upon Men 
free and at their own Diſpoſal, not to preſume 
to riſe above the Rank and Condition of their An- 
ceſtors, But the Commonwealth alſo it ſelf may 
make Adyantages by theſe Removes, by inviting 
in Perſons of Worth and Eminence from Abroad. 
* By the Conſtitution of the Roman Common- 


| (1) See Grot. B. 2. c. 5. .. 24. 


— » 


(2) V. D. L. 49. t. 15. De Captiv. & de Poſtliminio, &#c, l; 12. ſ. 9. 


(a) Quid. Metam. I. 15. v. 28, 29. ſpeaking of the Argives, 


. obibent diſcedere leges, 
Pæœ nag; mors poſita eſt patriam mutare volenti, 


(b) Valerius Flaccus, Argon. L. 7. v. 227, &c. 


Omnibus hunc potius communem animantibus orbem, 
communes & crede Deos ; patriam inde vocato, 

ua redit itque dies; nec nos diis nata Malignis 
Cluſerit hoc uno ſemper ſub frigore meſſis. 
Fas mihi non habiles, fas & tibi linquere Colchos, 


(c) Cic. Tuſe. Quæft. 1, 5. (3) Luke IV. 24. 


(4) Diog. Laert. I. 4. ſ. 60. 
2 


The Laws forbid my flight, and threaten Death 
To thoſe that leave the Land which gave them Breath, 


The World to all her ample Ficlds extends, 

And God and Providence are common Friends; 
Where e're the Day diſcovers diſtant Earth, 

The Country's mine; nor are we doom'd by Birth 
To this cold frozen Soil : but unconfin'd 

May change our Country, as we change our Mind. 
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wealth, no Citizen could be forced to leave the 
« Commonwealth, or if he pleaſed, not to leave 
it, when he was made a Member of another 
che prefer'd to it. And therefore Tully ſays (a), 
That a little before his Remembrance, ſeveral 
« Citizens of Rome, Men of Credit and Fortunes, 
voluntarily left that and ſettled themſelves in 
other Common wealths. And the Way, ſaith 
be, lies open from every State to Ours and from 
Oars to every other”, And this Right he very 
often highly extols (b). Or is it any Objecti- 
on againſt what is here ſaid, that the Farber 
of Families, who at firſt erected the Common- 
wealth, may be ſuppoſed to have bound one 
another by Compact, to aſſemble and unite their 
ſtrength in common. For even in other Socjerzes 
any Member has Liberty to leave it, ſo it be not 
with fraudulent deſign, at an ill time, or to the 
Prejudice of the other Members, eſpecially if the 
Society were not eſtabliſhed with any particular 
Limitation of Time. And therefore many Com- 
mon wealths have appear'd to be very little con- 
cern'd when their Subjeds left them, as being al- 
ready overſtockd with Men, and glad to have 
their Numbers leſſened. | 
III. But however, ſince tis 
What to be obſerv/d generally the Intereſt of every 
in ſuch a Remove. Commonwealth ro know the 
Number of its Subject; they 
that remove ought in point of Duty or Honour to 
ſignifie their Departure; unleſs a Man has good 
Reaſon to ſuppoſe, that it will be no Publick con- 
cern whether he leaves it with ſuch Ceremony 
or not. But all Perſons that have engaged them- 
ſelves in any particular Service or Employ for a 
certain time, ought without queſtion to have the 
expreſs Conſent of the Commonwealth for their 
Remove. For Example, Subjects that are ſent on 
Embaſſies, Expeditions, or that are entruſted in any 
other Buſineſs which they undertook upon parti- 
cular Compa# and Agreement. But belides, a Re- 
move Ought to be at a proper time, and when it is 
not directly againſt the Intereſt of the Common- 
wealth to ſuffer it. For Example, (to make uſe of 
the Inſtances in Grotius in the place above quored, ) 
when the Publick Debts are great, a Subject ſhould 
not have leave to depart, except he would pay his 
Share of them before he Remove; nor when the 
Commonwealth is engaged in War upon Preſump- 
tion of the Number or Bravery of Certain Subjects; 
and eſpecially when there is danger of Invaſion, 
or of being beſieged; except the Subject that would 
depart can be ſure to leave others behind him, 
every way as fit to defend the State as himſelf (e). 
Neither can they be good Subjects that ſerve their 
Country, as Horace (1) ſpeaks of his Friends, Dif- 
fugiunt cadis cum face ſiccatis amici, ferre jugum pa- 
riter dolofs, that is, who when they have drain'd 


all they could from it, leave it to ſtruggle with 
Misfortune by it ſelf, But then it muſt be oh. 
ſerved, that by Removing in this Place I under. 
ſtand the departing out of the Dominions and Tyrr;. 
tories of the Common wealth, and not the deny 
its Authority, and continuing to live in its Domi. 
nions, For the Commonwealth, when it bound; 
its Power within certain Limits, is ſuppoſed at the 
ſame time to prohibit every Perſon to inhabit with. 
in that Compaſs, who will not acknowledge its 
Authority. And therefore it may be obſery'd 5 
the way, that the Grandees of Spain were ver 
much miſtaken, when they thought themſelves 
releaſed from the Obligations of the Common: 
wealth, by renouncing the Laws of their Coun- 
try, and then retiring to other Places. Tho' it 
was uſually ſuppoſed that when that was done, 
they might lawfully take up Arms againſt their 
Prince, and begin open Hefti/ities, without incur. 
ring the guilt of Treaſon and Rebellion (d). From 
what has been ſaid we may infer, what force thoſe 
Avocatory Commands may be ſuppoſed to have, by 
which the Commonwealth endeavours to recall its 
Subjects from Employments in Foreign Countries, 
For Inſtance therefore, if a Subje# that is under 
no particular Ties or Reſtraints remove from his 
Commonwealth, where that Liberty hath always 
been promiſcuouſly allowed, and ſettles himſelf and 
his Effects under the Protection of a Foreign State; 
the Commonwealth he left hath no longer any 
Authority over him. And therefore it is to no 
purpoſe to think to reduce ſuch an one by threat- 
ning him with loſs of Fame, which is the utmoſt 
that can be done, when he is determined not to 
obey. But the Commonwealth hath ſtill Authe- 
rity over Subjects that depart either contrary to the 
Laws, or are obliged to it by any particular Tie, 
or hold Peſſeſſions of Goods, eſpecially of Immone- 
ables under its Dominions, or are abſent only upon 
Travel, and reſerve to themſelves the Right of 
Subjects. And by the way, it was a prudent Law 
of Solon's which Plutarch (2) mentions in his Life, 
by which he obliged the Athenians, To admit 
* no Perſons into their Commonwealth, except 
ſuch as were condemn'd to perpetual Baniſh- 
ment from their own Country, or elſe ſuch as 
remov'd with their whole Families to Athens, 
for the convenience of Trade and Employment 
in the Arts they profeſsd. And this Law it 
was ſaid he made, not ſo much to keep out 
Foreigners, as to invite them to ſettle at Athens, 
by giving them aſſurance of incorporating 
them into the Body of the Commonwealth. 
For he made no doubt, but. bath theſe ſorts of 
People would make very good Subjects, the one 
becauſe they voluntarily quitted, and the other 
becauſe they were forced out of their own 
Country. But further, ſince the Commonwealth 
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(a) Cic. Orat. pro Balbo, c. 13. 


(b) O jura præclara, atque divinitus jam inde 8 rincipio Romani nominis a ma- 


joribus noſtris comparata, &c Cicero d. l. What noble Rights are theſe! Which by the B eſſing of Heaven have been en- 
joy'd by us and our Anceſtors, cver fince the Roman State began, that none of us ſhould be forced to leave our Country, 
or to ſtay in it againſt our Wills. This is the immoveable Foundation of our Liberty, that every Man is Maſter of his 


Right, and may keep or reſign it as he pleaſes, 
(c) Vid. Lycurg. Orat. contr. Leoctatem. 
1. 13 c. 11. (2) Plutarch, p. 91. F. 


() B. 1. Od. 35, v. 26, 27, 28. 


(4) Vid. Mariana de rebutr Hiſp. 
really 
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really hath no Power or Authority over Perſons free 
from all Civil Obligations to it, it is manifeſt, that 
iſ the e Commonwealth they ſettle in, ſend 
them in Quality of Ambaſſadors or Publick Miniſters 
to the State they left; that they ought to be re- 
ceived agreeably to their Characters, and enjoy 
all the Privileges of Ambaſſadors, one of the chief 
of which is to be free from. the Authority, and Power 
of the Commonwealth they are ſent to. For if this 
be thought too great an Honour to be ſhown to 
Perſons who have formerly been Subjects, tis 
ealy to deny them Reception. Nay, to carry the 
thing farther, if for inſtance, a Subject in the 
Face of his own Commonwealth engage his Faith 
to a Foreign State, in order to take upon him to 
Negotiate tor it there, under the Character of Am- 
baj/ader and publick Miniſter ; the Commonwealth 
muſt be ſuppoſed to have releas'd him from all 
Civil Obligations to it ſelf, Since it is impoſſible 
the ſame Subject ſhould be capable of two Obl;- 
gations of the ſame Nature. Andin conſequence, 
bat Perſon mult from that time be admitted to all 
the Rights and Privileges of an Ambaſſador in his 
own Country, which by a ſort of Fiction he is ſup- 
poſed to have changed. 

LV. But however to depart in 
Companies, great Numbers to- 
gether, Grotius (1) thinks un- 
lawful for this Reaſon, becauſe 
ſuch a Liberty would be utterly inconſiſtent with the 
Nature of Civil Society. And in Morality that mult 
be judged neceſſary, without wich, in end propoſed 
cannot be attain d; and that inconſiſtent with it, 
which prevents or deſtroys the End (a). But the 
truth of this Opinion may I think be queſtion'd 
(2), for if it be lawful for particular Subjects to re- 
move 4s they pleaſe themſelves, why is it not law- 
ſul for greater Numbers to take the ſame Liberty, 
who all propoſe to themſeives the like Conve- 
niencies of bettering their Fortunes by changing 
their Country; ſuppoſing none of thoſe Obje&i- 
ons againſt it that were mentioned before? For 
it is nothing to the purpoſe to anſwer thac by his 
means the Commonwealth mult be enfeebled and 
diſſolv'd. For where a Perfon hath no Rig#z to 
detain me contrary ro my own Inclinations, he 
ſuffers no Injury, tho' perhaps by my Departure 
ſome future Benefit, but not yet due, is intercepted 
from him. There is no neceſſity ſuch a particular 
Commonwealth ſhould have ſo many Millions of 
Subjects, or ſhould always appear formidable to 
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its Neighbours, any more than it is that any par- 
ticular private Man ſhould be worth ſo many 
Thouſand Pounds, tho' 'tis true indeed, that neither 
one nor the other ought to be reduced to a lower 
Condition by unjaſt Means. And therefore I 
think there is but little Force in Grotim's Argument. 
For though perhaps, this or that particular Com- 
mon wealth may be much »eakned, or perhaps by 
continual Drains in time be utterly diſpeopled, 
where the Subjects are permitted to deſert in Num- 
bers together; yet Civil Society among Men is in 
no Danger of being abſolutely diſſolved by it. For 
the Corruption of one Commonwealth is the Genera- 
tion of another, and what is loft in one place is 
gain d in another. Nature, when Mea began to 
encreaſe and ſpread themſelves over the World, 
formed and divided them into Civil Societies, but 
never gave Conmand that fch or ſuch a particu- 
lar Commonwealth ſhould ſtand for ever in an 
uninterrupted Courſe of Greatneſs and Fortune. 
Babylon was exhauſted by Seleucia, and that by 
Cteſiphon (b). However, when Companies depart, 
they are obliged as well as particular Subjects, to 
depart out of the Deminions and Tirritories of the 
Commonwealth, For otherwiſe chere muſt enſu2 
ſuch Diſtractions and Conſuſions, as would ne- 
ceſſarily be fatal to all Governments ; that is, if 
whole Cities or Provinces were allowed Liberty, 
to withdraw at pleaſure from their Obedience, and 
either to put themſelves under the Protection of 
Other, or to erect ſeparate States of themſelves. 
V. I ſhall now in the next place | 
enquire, Whether and how far e 
thoſe Perſons may be yufified, that 33 7 
pretend to be Refugees and Deſerters af 
only with deſign to injure them that receive them, 
and to bring ſome Advantage to their Prince or 
Country, It is not indeed to be excuicd from great 
Imprudence, to be eaſy in giving Credit to fuch 
ſort of Men, 1 Sam. 29. 4. nor does the World 
generally appear diſſatisned, that Traitors are pu- 
niſhed though their Treaſan bath taken Effect (e). 
Yet ic ought not to be thought therefore lawful 
or honourable for me to betray a Man, becaufe 
I find him of an eaty. Temper, and likely to be 
taken by the Train | have laid for him, Nor is 
any Man obliged to ſerve his Country at the Ex- 
pence of his Honour and Conſcience, as has been 
already ſnewed. And without Diſpute, for a 
Man to engage his Faith, purely with Deſign to 
make Advantage by the Violation of it, in doing 


„ 


(1) Ubi ſupra. (a) V. Liv. I. 41. e. 8, 9. (2) Mr. Mernber, Profeſſor at Mettemberg, anſwers our Author, (in his Ele- 
menta 7 N. and Gent. Cap. 26, Se&.) that tho' 138 Members of a Body, taken one by one, have ſuch and ſuch 


Riohts, it does not always follow, that a whole 


ultitude muſt have 'em alſo, becauſe there may have been ſome reaſon 


which hinders the granting to « great namber of Men, what is allowed to a ſmall one; as it is here, where it plainty 
appcars, that it is the Intereſt of the tate, that their Subjects do not remove out of it into another, in large Bodies. 
Beſides, that is contrary to the original Contract, which forms Civil Governments, and by Virtue of which the Subjects 


ate bound to act nothing that tends to the Deſtruction of the State. And it ſignifies nothing to ſay, that one Sate makes 
an Advantage of the Ruins of another. For the Compact here in Diſpute, relates to the Advantage of that State into 
which they enter; and it is not with reſpect to Civil Governments in general; but in relation to the Intereſts of every perm 
ticular State, that we muſt judge of the Extent of Engagements and Duties of Subjects. This is the manner in which 
that Author defends the Opinion of Grotius, However, the Caſe here in queſtion can ſeldom N. but when Princes 
have made them odions and infupportable to their Subjects by their tyrannical Government ; and then, it is certain their 
Ruſineſs to alter their Meaſures, if they are unwilling to ſee their Countries depopulated. Otherwiſe all the Prohibi- 
tions in the World would not be very prevailing, nor hinder their being forced in time to reignoyer vaſt Deſarts. 

Mr. Barbeyrac's Note upon this Section. p. 496. . 

(5) Vid. Plin. Nat. Hit. I. 6, c. 26. (e) Vid. Vopiſ. in Aurcliat-c. 23. 
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How d ubjedlion ceaſes. 


Book VIII. 


8 


Harm to a ſecure and heedleſs Enemy, is a very 
great Sin. And it was no queſtion an execrable 
Saying of L[yſander's, or Philip's, That Children 
ere to be cheated with Trifles, and Men with Oaths 
(a). If therefore a Deſerter expreſly engages his 
Faith, he cannot break it without Sin, whatever 
Pretence Or real Deſign he may have of advancing 
their Intereſt he deſerted from. It may perhaps be 
replied, That ſince they that give Reception to De- 
ſertert, know before-hand, that they can do them 
no Service without Sin, and that no Man can lay 
any binding Obligation upon himſelf to commit 
Sin, and therefore that the Faith given by Deſer- 
ters, ſignifies nothing; it follows, That no In- 
jury is done them, if they are impoſed upon by 
their own Credulity in depending upon ſuch ſlender 
Arguments. But I anſwer, That it is Foreign to 
the Queſtion, to enquire whether it be a Sin or 
not, to make uſe of the Service of Deſerters. For 
it does not follow, that if I fn my ſelf, in employ- 
ing ſuch a Perſon in my Service, that therefore, 
for that Reaſon he hath a Right to do me an Injury. 
As it does not follow, That becauſe if a Man hire 
a Ruffan to commit Murther, he contracts the 
ſame Guilt with the Villain himlelf, therefore it is 
lawful for the Ruffian to kill alſo the Perſons thac 
hired him. It is commonly ſaid indeed, that 
Deſerters are received by the Laws of Arm: f; that 
is, that it is contrary to the Laws of Arms, not to 
give Admittance to Perſons that leave the Enemy 
and come over to us, as Grotius and Cujacius explain 
that Law (b). But whether we ought to under- 
ſtand this Paſlage of the External Laws of Arms (as 
Grotius calls it,) or of the Internal, may very well 
be Matter of Diſpute. But however, it a Man 
will defend that all Perſons have abſolute Liberty 
to make uſe of the Aſſiſtance of Deſerters ; me- 
thinks it ſhould not be thought ſo proper for that 
Purpoſe to inſiſt, That even God himſelf makes 
uſe of the Actions of the Devil and wicked Men; 
as to plead the Favour which ought to be allow'd 
to rhe Juſtice of Arms taken up, either to puniſh 
the Inſolence of an injurious Enemy, or to A ert 
and regain jult and oppreſſed Rights (1). For up- 
on the Suppoſition of this Favour, a Prince en- 
gaged in a juſt War, needs not think himſelf o- 
bliged to make a curious Enquiry, whether the 
Deſerters gave over Haſtilities againſt him upon Ho- 
nourable Motives or not. And ſince he may pre- 
ſume, that they had good Reaſons that moved 
them to relinquiſh the Cauſe they were before 
engaged in, he cannor contract Guilt by ſeeming 
to give Encouragement to unjuſt Deſertioni. Bur 
however this be, tis certain, that it is utterly 
unlawful to make Faith an Inſtrument to deceive 
and abule Mankind. And again, tis alſo cectain, 


that where a Deſerter owns he deſerted without reg. 
ſonable Cauſe, his Faith can ſignify little; ſince it 
muſt either tend to advance new Treaſons, or to 
continue the old; and therefore that it muſt be 
very great Imprudence to lay any Streſs upon it 
(e). But Deſerters therefore, that propole to ingra. 
tiate chemlelves with them that receive em, an$ 
yet, to carry on their ſecret Defigns under the Mask 
of Refugees; generally pretend that che inſuppor— 
table Nature of the Injuries they ſuffered, forced 
them to take this only way for their Security, 
The Stories of Zopyrus (2) and Sextus Tarqumins 
are very well known; and what Arts the one uſed 
to gain upon the Credulity of the Babylonian, 
and the other upon the Gabinians (3). So Mexeras 
the Syrian as Florus calls him, or Abarus the 
Arabian as Appian, or Ariamnes as Plutarch, that 
drew Craſſus into the Plains, gained Credit with 
him by extolling the Favours and Obligations he 
had received from Pompey, and by relating the 
Misfortunes he had ſuffer d in eſpouſing the Ro- 
man Cauſe. Virgil (4) ſeems to deſcribe the 
Cunning of Simon with more than uſual Life and 
Beauty, that he might free the Trojans from the 
Imputation of being animprudent credulous Peo- 
ple. For firſt, Simon precends he was a Perſon 
mortally hated by Ulyſſes, a Man the Trojans would 
eaſily think bad enough to be guilty of any Fraud 
that could be charged upon him, and to whom 
to be an Enemy was with them the greateſt Re- 
commendation. The Cauſe of this Animoſity 
between Ulyſſes and himſelf he then derives from 
the Death of Palamedes, who was put to Death 
for having impoſed the continuing the War. He 
goes on with his Story, That he was at laſt doom d 
to be ſacrificed, not by any Oracle or Command 
from the Gods, that he might not ſeem to have 
refuſed even to be made a Victim for the common 


Safety; but only by the Malice of Calchas, who 


was ſuborn'd and hired to do it by Ulyſſes. And 
certainly an Injury of ſo high a Nature as this 
might very well juſtify him in ſaying, He thought 
himſelf now releas'd from all Obligations to his 
Country. And yet with much Perſwaſive Art 


and Cunning, he firſt of all beſeeches Heaven 


that it might now be lawful for him to renounce 
Faith and Love with thoſe Greets, that were fo un- 
juſt and unkind to him, tho' he had once conſide- 
red them as Country Men and fellow Subjects. 
And yet all he could fay was hardly enough to 
overcome the Trojans, till the Gods themlelves 
ſeem d to confirm the Truth of what he had ſaid 
by a very Ominous Accident. But after all, cis 
certainly true, That a Deſerter that comes over to an 


Enemy ſingly by bimſelf, without betraying ſome conſide- 


rable Advantage to him,brings but a poor Prize with bim 


+ WIE 


(a) Vid. Hlian. Var. Hiſt. 1 7. c. 12. 


nt. I. 3. 4, , 6 23. 


. D. I. 41. De acquirend. rerum dominio, I. 51. (b) Cxjac. Obſ. 4. c. 9. 
(1) Sce the Sixth Chapter of this Book, Se. 16. 


(c) Liv. I. 22. c. 22. Ved, ap eund. 


rat. [ndibilis, I. 27. c. 17. and that of CM. Marcin to the Volſci, in Dionyſ. Halicarnafſ. 1. 8. And that of Segeſies, in 
Tacitus, Ann. J. I. c. 58. Neque odio patrie, &c. This I did, not out of any ill Will I bear to my Country (for 'I raitors 
are hated even by thoſe they defign'd by theic Trcaſon to oblige) but becauſe I look'd upon it to jbe the common Concern 
both of Romans and Germans, aud becauſe 1 war morc inclined to Peace than War, v. Amm. Marcellin. I. 18. c. 11. 2 


(2) V. Herodot. I. 3. & Fuſtir. I. 1. & 19. GG) 


57 Se. 


Liv. 1. 1. e. 13, (4) V. Virgil. Eneid. 


either 
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How Subjection ceaſes. | 
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her of Credit ar Valse. But however ſuch Per- 
— LL not to be look d upon as Deſerters, that 
go privately to an Enemy with Deſign to ſurprize, 
or make a ſudden Attack upon him, without en- 
gaging their Faith to draw their Swords in his 
Alliſtance. And it is not to be ſuppoſed, that 
ſuch are under any tacit Engagement upon this Ac- 
count, becauſe tis not probable they would make 
any Attempt againſt an Enemy, when they were 
within his Reach. For ſuch a tacit Obligation can 
be preſumed only — Perſons, = 0 N to a 
en State in time of Pearce, and not in War. 
r VI. The next Enquiry I ſhall 
Whether the Com- make is, Whether the Common- 
—— wealth on the other hand can 
21 preibly eject the Subjet at Plea- 
— * — | oy Ar — antecedent 
Tranſgreſſion. _ 1 = 
aſſage before cited, makes it one of the Nou 

= of Liberty, that « Subject ſhould not be forced to 
change his Country. But now admitting this to be 
true, the Stare of the Commonwealth is not 
therefore granted to be Inferior in the leaſt to that 
of private Subjetts, becauſe they are allowed to 
have Liberty to remove as they pleaſe, when the 
Commonwealth has not Power to force them to 
depart againſt their Will. For when a Man puts 
himſelf under the Protection of any Common- 
wealth, he does, ac leaſt for the preſent, entruſt 
himſelf and Fortune entirely wich it, and that, at 
leaſt, muſt neceſſarily be expuſed ro Diſtraction 
and Ruin, if he may at any time be forcibly ejected 
from it. And ſince this would be the greateſt 
Hardſhip imaginable upon the Subject, every Man 
muſt be ſuppoſed to have made an Agreement with 
the State, That be ſhould not be forced to leave it con- 
t?ary to bis own Demerits. But now on the other 
hand, the Commonwealth doth not build its For- 
tune and Security upon a few common Subjects, 
and therefore loſes little or nothing by the De- 
parture of ſome few of them. For where the 
great and particular Truſt is placed in any Subject 
of extraordinary Value, *tis uſual co oblige him by 
particular Ties and Agreements not to leave the 
Commonwealth without Licence from the Govern- 
ment. And certainly it hardly deſerves any Man's 
Envy, that the Subject in this particular, ſhould 
be allowed to have more Liberty than the Com- 
monwealth. For the other Advantages Which the 


Commonwealth enjoys more than, and beyond, 


the Subject, are of much larger Extent. 50 
when a Subject refuſes ro conform to the Com. 
mands of the * tis an eaſy thing to 
force him to comply. But when a Subject is diſ- 
ſatisfied with the publick Adminiſtration, he hath 
nothing elle to do, but to ſubmit and be patient, 
or to remove, But however, chere is ſometimes a 
leſs i#vidious way made uſe of in Commonwealths 
to remove lulpected or uſeleſs Subjects, or 
burthenſome Numbers of them, to make room 
for the others ; and that is, by ſending them abroad 


— 


— 


— 


in Colonies. I ho Colonies indeed generally conſiſt 
of Pei ſons that voluntarily offer themſelves, either 
upon the Hopes of mending a broken and decay d 
Fortune; or elſe, that are out of Humour with 
the Government, and willing to be our of its Sight, 
when they find they are not to expect Favours 
from it. So [ſecrates perſwaded Philip to build / a) 
Cities in Aſia, and to people them with ſuch ſort 
* of Perſons whole Poverty forced them to lead 
* loofe vagabond Lives, and to rob aud pillage 
* the Country ; in ſhort, With the Scumm and 
* Refuſe of the People. And he commends the 
Prudence of that Method in the Athenians (b). 
What Account is to be given of that Cuſtom; 
common among the Ancients, both of barbarous Na- 
tions as well as the Greeks, of ſending out great 
Numbers of their young People in ſearch of new 
Seats, as it were under the Conduct of ſome 
Titular God, to whom they were ſuppoſed ſacred, 
may be ſeen at large in Dionyſus Halicarn. I. 1. 
And the ſame Author is of opinion, that the 
Aborigines were a Settlement of this kind, that is 
of young People, who after che Cuſtom of their 
Countries had been conſecrated to the Gods, ſent 
in Queſt of new Seats, and that ſettled where- 
ever their Valour or Fortune carried them (e). 
And ſo Pliny tells us, That the Picentes were tent 
out by the Sabines, upon 4 Vow which they lool d 
upon to be ſacred, And Strabo ſays the Fainnites 
were deſcended from the Sabines the ſame way 
(4). © So Lydus and Hrrbenus (as Paterculus tells 
* the Story) upon a great Scarcity, threw Lots 
* which of them ſhould take his ſhare of the Peo- 
ple, and go in ſearch of new Seats (e). And 
Paulus Warnefridus f gives very near the ſame ac- 
count of the People of Scandinaria. But Colonies 
may be, and often are ſettled in different Me- 
thods. For either the Colony continues a Parc of 
the Commonwealth it was ſent out from; or elſe is 
obliged only to pay dutiful Reſpect to the Mother 
Commonwealth, and to be in a Readineſs to defend 
and vindicate its Honour, and ſo is united to it by 
a ſort of wnequal Confederacy ; or laſtly, is erected 
into a ſeparate Commonwealth, and aſſumes the 
ſame Rights with the Stare it is deſcended from, 
VII. A Man ceaſes to be a Sub- 

ject againſt his Will, when for ſome Of Baniſhment- 
Crime, Whether truly or wrong- 

fully laid to his Charge, he is ejected out of the 
Commonwealth. For when the Commonwealth 
refuſes to own any Man for a Member of it, and 
forces him to depart the Dominions ; he is re- 
leas'd from all Obligations which beſore, as a Sub- 
jet, he ow d to it. Upon which he is left to his 
own Choice to ſettle where he can. And as long 
as he continues in this Exile, the Commonwealth 
hath no Authority over him. So Folaus (F) (1) 
ſaid, That the Argives had no Power to bring him 
away from Athens, when ws had before con- 
demn'd him to Baniſhment. But certainly to be 
forced into Baniſhment, if upon a falſe Accuſation, 


(a) Orat. ad Philip. 


) In Panathenaic. See Bacon's Eſſays, c. 33. 


— — — —L— — — — —— — 


(c) Dionyſ. Halicarn, I. 2. Pix. N. 


H. J. 3. e. 13 (d) Strabo, |. 5. Vid. Fuſtin. I. 24. c. 4. & Ffm in Ver ſacrum & in Mamertini Liv, L. 34. c. 44. 


(e) Paterculus, Lk 0---boi{-Paniu Warnefridus dc geſtis Longobarderum, 11. 


(1) Sce Grotins, B. 2. c. 5. 1. 25. 


(f) Eurip. Hevaclid. v. 136 
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is a very great Injury, (though a Man of. Cou- 
rage will not want Supports under ſuch a Misfor- 
tune.) And if upon a real Crime, a very levere 
Puniſhment. Philo the Jew thinks it worle than 
Death it ſelf (a), For though the exiled Perſon 
may perhaps be allowed to enjoy the beſt or great- 
eſt part of his Eſtate in his Baniſhment, yet the 
Difficulties and Inconveniencies that muſt attend 
removing it to another place are unavoidable. Tt 
mult be allowed too, that tis a very ſenſible Affli- 
ction to a Man to be forced to part with his Re- 
lations and Friends ; and beſides, . to be judged a 
Perſon unfit to live any longer in the Common- 
wealth is a ſevere Diſgrace, and mult leave a foul 
Blot upon a Man's Honour. and Memory (; 
Nor can a Man have loſt leſs than all fenfe of 
Shame, that can have no Apprehenſions of the 
Infamy of it (c). Tully ſaich much on the other 
hand to the contrary, but it does not ſeem to 
me of much force (d). *. Baniſhment, ſays he, is 
«* ſo far from being a Puniſhmeat, that I think it 
© a Refuge oniy and Security from it. For when 


* 


only change the Air and Soil, remove and ſet- 
tle in other Countries. And therefore, by the 
Roman Law, Exile is never made a Puniſhment, 
as it is in thols of other Commonwea'ths. But 
when Men would avoid Impriſonment, Dearh, 
or Ignominy, or other Puniſhments which the 
Laus appoint, they take Sanctuary in Exile; if 
they chooſe to ſtay in the Commonwealth, and 
ſuffer the Law, tis certain they cannot be de- 
prived of the Right of Subjects, but with their 
Lives ; but becauſe there are none that will 
make that Choice, their Rights are not forcibly 
© taken away from them, but they voluntarily re- 
© linquiſh and relign them (e). It was indeed pe- 
culiar to the ancient Roman Conſtitution, that 
no Man ſhould be torcibly deprived of his Right 
of being a Member of that State (F). And by 
the Porcian and Sempronian Laws it was provided, 
that no Magiſtrate ſhould inflict Capital Puniſh- 
ment on any Citizen without the People's Conſent. 
But that Criminals might not enjoy abſolute Im- 
punity, and none ſeem to be ejected, or forced 
to quit his Privilege of Citixen; they would have 
had it believed, that the Citizens voluntarily choſe 
Exile to eſcape Puniſhment (g). But the Neceſ- 
ſity of the Delinquents leaving his Country was 
lufficiently implied in the forbidding all that were 
condemn'd to Capital Puniſhment, the uſe of Fire 
and Water within the Reman Dominions. Though 
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Men ily from Puniſhment and Misfortune, they 


Book VIII. 
It is :0 be confeſs d, that when Baniſhment is in- 
flicted, Cate ſhould be taken that the Common. 
wealth may be ſecure-from all Danger that ma 
happen, by making the Perſon baniſhed an Ene. 
my to it. For which Reaſon ſome Nations never 
puniſh with Baniſhment ; as the Turks and Mof. 
covites now, and formerly the Jeu tho? the 
might be rather ſuppoſed to have Regard to other 
Reaſons, viz. That they might not change their 
Religion. The Relegatio is a milder ſort of Puniſh- 
ment, by which the Criminal is not entirely di- 
veſted: of the Rigar of a Subject, but is only con. 
fined to inhabit within a particular Diſtrict, or 
elſe prohibited coming within a particular part of 
the Dominions, They that lay under this latter 
Penalty, were by the Romans properly called 
( Interditti) Perſons interdicted (b). But to be ha. 
niſhed. ſome particular Countries and People, may 
well enough be thought no Puniſhment ; as Diogenes 
ſaid, when one told him that the Sinpenſes had con- 
demn'd him to Baniſhment, and I have condemm d 
them to ſlay where they are. 

VIII. Again, A Man is 
forced, againſt his Will, to A Man is deprived sf 
change his Commonwealth , I of a 
when he is ſubdued and ma- N n ay! 

y an Ene. 

{tered by a powerful Enemy, my. 
is forced to put himſelf under | 
his Protection, and to ſubmit to his Authority as a 
Subject, whether at the ſame time he be removed 
into another Country or not. And this Methed 
muſt be allowed to be lawful, not only for parti- 
cular Subjects to take, at leaft for ſuch as are under 
none but the common Obligations of Subjetion ; 
but alſo for entire Cities and Provinces, when they 
lind no other way left for their Safety and Preſer- 
vation (3). | 

IX. Sometimes alſo it happens, Whether a Subject 
that a Subject upon Injury done 1 2 N 
by him to a Foreigu Commonwealth, ger Ker rs 
is by his own Sovereign deliver d + Member of the 
up to the injured State, toprevent Commonwealth. 
Wars that might otherwiſe follow 
upon his Account. Herodotus, in his Calliope (1), 
gives us the Story of Timegenides and Attaginus to 
this purpoſe, who had been Authors of engaging 
the Thebans in an Alliance with the Perſians. And 
here a Queſtion is moved, Whether a Subject ſur- 
rendred by his own State or Commonwealth, but 


not accepted by the ther, continues a Member of 


that which was his own or not (2)? P. Mutivs 
was of Opinion that he did not (3), becaule 


(a) Plilo Fudens de Abrahamo, p. 359, A. Ed. Pariſ. 
delcribes Marius, Sat. I. v. 47, 45, 49. 
Hic damnatus inant 
Fudicio, &c. 
Exul ab av Marius bibit & fruitur Diis 
lratis— 


(d) Vid, Cic. Orat. pro Cæcina, c. 3. (e) V. Polyb. I. 6. c. 12. 


(5) Oppian. Halient. I. 1, v. 274, Ec; 


K 
— 
— 


(c) As Fuveral 


Contemns his Infamy, 
Can riſe at Twelve, and get him drunk e're Three. 
Enjoys his Exile, and's condemn'd in yain. 


( f ) Cie. pro domo ſua hoc jus à majoribus fro- 


Lum, &c. C. 29. This is a Right we all received from our Anceftors, That no Roman Citizen ſhould ever loſe that 
Privilege but by his own Choice. (eo) Diodorus Sicnulus, J. 3. c. 5, mentions an Inſtirution of a quite contrary Nature 
among the Ai iopians, Salluft. Bell. Catilin. Cæſar in his Oration to the Senate tells them, That there were Laws, by 
which no Citizen's Life could be taken from him, but that after Condemnation he ſhould be permitted to go into Exile, 
and again afterward, Baniſhment was always allowed the condemn'd Criminal. 

(1) Vii, Briflon. Select. Antiq. I. 3, c. 5. Anton. Matthæ de Crimin. ad Tit. de Pana, c. 1.1. 6, 10. (3) Vid. Orot. I.. 4 


©, 6. f. J. (1) Pag. 344 Ed. H. Steph, (2) See Grot. B. 2, e. 21. ſ. 4. (3) Vid. O. I. 50.1. f De Legat. 1. 17. 
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when a Subject is deliver'd up by the publick 
Voice and Conſent of the People, he ſeems to be 
as much ejected out of the Commonwealth as he 
would be, had he been forbid the wſe of Fire and 
Mater. And the ſame Queſtion was diſputed with 
great Heat in the Cale of Mancinus (1), who 
had been ſurrendred at Numantium, but not re- 
ceived. For when Mancinus afterwards offereg to 
go in to take his place in the Senate, Rutilizs the 
Tribune of the Commons {top'd him, and refuſed 
him Admiſſion ; telling him, That when the Pater 
Patratus, to releaſe the Commonwealth from 
the Obligations of the Treaty he had fign'd, ſurren- 
dered him up to the Enemies of the Roman State, 
he then ceaſed to be a Roman Citizen. However, 


when the Caſe was debated and put to the Vote, 


the Majority declared in Favour of him; and 
among others for this Reaſon, That no Perſon 
could properly be ſaid to have been delivered, 
who was not accepted by the Party the Offer 
was made to. Now to me the State of the Con- 
troverſy ſeems to be this, The Commonwealth 


that ſuffer'd the Injury, hath a Right to proſecute 


the Subject of the Foreign State with War. But by 
the Surrender of him, he is entirely conſigned 
over to the injured Commonwealth, and may be 

uniſhed as one of its own Subjects. And if he 
be received, the Commonwealth he was formerly 
a Member of, muſt be ſuppoſed to quit all Right 
to him ; ſince by publick Conſent and Approba- 


tion, he is delivered up to the Authority of the 


Foreign State. But if the injured Commonwealth 


1) Vid. Freinſhemii Supplementor. Livianor. Decas, in Lib. 55. (a) Cic. Orat. 


retuſe the Offer, and decline the Acceptance of the 
ſurrendred Perſon, the State that offered the Sur- 
render may diſpoſe of him as it pleaſes, and may 
either abſolutely eject, or puniſh him according 
to the Demerits of his Crime. But if no Puniſh- 
ment happen to be inflicted on him, it is not to be 
ſuppoſed that he hath loſt the Rijghr of a Subject. 
For the Act of Surrender is in its 1elf only a Tender 
made to the Foreign State of that Right, which 
every Commonwealth hath over its own Subjects 

and not an utter Abdication and Renunciation of 
him. And therefore the Surrender doth not in ic 
ſelf deprive any Man of the Right of a Subject 

unleſs it be declared by any particular Law in ex. 
preſs Words, That in a Concurrence of ſuch 
Circumſtances, the Perſon ſhall be ſuppoſed to 
have forfeited all Rights of a Subject. And Cicero 
is of the ſame Opinion, For, ſays he (4), 4 
Citizen that hath been delivered by the Pater Patrarus 

if he is not accepted by the Enemy, retains the Right, 
and Privileges of a Citizen entire (2). But from what 
hath been ſaid it may be infer'd, That if che Sur. 
render is accepted, and afterward the Perſon that 
was given up ſhould happen by ſome Chance oc 
other to return to his own Countty again; he 
cannot be admitted as a Subject, but by a new 
Grant of Favour (6). For the Right of Poſtlimi- 
nium belongs only to Perſons forced to ſubmit to 
an Enemy's Power, contrary to the Conſent and 
Approbation of their own Commonwealth ; not to 
thoſe that are voluntarily given up 


to Forei 
Authority by their own State. Lat 


o Cecing, c. 34. (2) Vid. Ciceron 


( b. | : . ? Tot ic. 
in c. 8. Vid. etiam de Orat. I. 1. c. 4% & |. 2. c. 32. (b) Vid. L. 49. t. 15. J. 4. D. de Captiv. & Poſtlim. &c. 


** 


— 
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Cu App. XII. 
Of the Changes and Diſſolution of the Commonwealth. 


The People continut Hanges ha ppen in the Com- 
the ſame, tho the C monwealth 2 Ways; 

Firſt, It may be ſo changed as 
aw ” {till to es the 4 ; 

Secondly, It may be ſo changed 
as ſtill to continue, tho' not the ſame it was be- 
fore; Thirdly, It may be ſo changed as to be ut- 
terly deſtroy d. The Firſt ſort of Change happens 


 whenthe Form of the Commonwealth is changed; 


as when a Monarchy changes into an Ariftocracy, 
or an Arxiſtocracy or Democracy change themſelves 
into (1). For in either of theſe 
Changes the Eſſential Form of Civil Government is 
ſtill preſerved, only the accidental Form which re- 
ſults from the proper Subjef of Sovereign Power is 
changed (2). So that the People are the ſame, 
whether the Government be Monarchical, Ariſto- 
cratical, or Popular. Nay, tho' it ſhould happen, 


n —— -— li 
—_. _— 


that a free People ſhould in ſome War with a Sove- 
reign Prince, be reduced to fo entire a Subjection, 
as to be made an Acceflion to his Patrimony, yet 
they do not ceaſe to be the ſame People as long as 
the Conqueror governs them as a diſtinct and 
ſeparate Kingdom, and does not annex them as a 
Province to another People. For ſince the People 
in a large Extent, may be ſuppoſed to compre- 
hend the Sovereign Power, it is no material Diffe- 
rence, whether the Prince exerciſes the Govern- 
ment over them in the moſt full and abſolute 
manner, or not. For either way he is Head of 
one, and the ſame Body. : 

1 rom what hath been ſaid, oro Debts of — 
the Queſtion propoſed by Ariſto le Commonwealt 
(3) may be anſwered, Where: if ney a . 
a Commonwealth from a Tyranny, or Form of it. 

an Oligarchy, become a free Popular 


— — O_ 
— ——_ 


K 
— — 


(1) See Grof. B. 2. c. 9. ſ. 8. (2) See above, in B. 7. c. 5. ſ. 1. (3) Axiſtot. Pol. I. 3. c. 3. 
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State, It be obliged (1) after ſuch a Change to 
obſerve the Treaties, Capitulations, Pacta Conventa, 
and other A#s, made during the Government of 
the Tyrant or Oligarchy? The Reaſons of the Ne- 
gative are, That the Ads of a Tyrant or Oli- 
garchy are not Acts of the Commonwealth, and that 
the Commonwealth can be obliged by its own Ads; 
That the Commonwealth is concern'd only where 
the Advancement of the publick Good is conſider'd, 
and that where it is otherwiſe, the Right and 
Name of a Commonwealth is abuſed, and Force and 
Violence only have the Rule. But theſe Reaſons 
are certainly weak. For not to repeat what was 
ſaid before (2) — Tyranny ; A diſtem- 
pered and diſordered Head is certainly a Head; 
and the Ad, of an Head, though indiſpoſed, are 
look'd upon to be A#s of the Commonwealth. 
And a Commonwealth muſt not be denied a 
Being, becauſe it is in ſome Diſorder. There 
was a Diſpute of this Nature formerly among 
the Athenians which begun upon this Occaſion. 
The Thirty that govern'd the Athenian State, bor- 
rowed Money of the Lacedemonians upon publick 


Faith: after the Athenians had ejected the Thiary /. 


and recovered their Liberty, the Lacedemonians 
demanded their Money of them ; the Matter was 
debated at Athens, and it was reſolved that it was 
Juſt, and for the Peace of the State to pay it. 
Demeſthenes's Opinion of the Caſe was (a), That 
the People choſe rather to pay the Money, than not 
make good their Articles of Agreement ; And again, 
(he ſays) ſpeaking to the Athenians, And then you 
conſented to pay your Money to thoſe that had injured 
you, rather than go back from any part of your Articles 
(5). Nay, though a Commonwealth ſhould be 
reduced to a Province, and loſe the very Nature 
of a Commonwealth, yet the Debts it has contract- 
ed are till due. For Debts being founded in the 
Commonwealth, not preciſely as ſuch a Com- 
monwealth, but as poſſeſſed of certain Goods, 
whoever is Maſter of thoſe, muſt take the Debts 
with them. | 

III. But tho! the Caſe ſeems to 
be beyond Diſpute, as to the Debts 
contracted for the Ule of the 
Commonwealth, and ſuppoſed to 
continue upon the whole Body 
of it; yet whether all the Ad, 
of an Uſurper will fall under the like Determina- 
tion, when he is depoſed: or ej ected, is ſtill a Que- 
ſtion. If an Uſwrper indeed make a League with 
a Foreign State for mutual Supplies of Aid againſt 
ſome commen Enemy, and then either divide the 
Booty of War with his Confederate, or ſell Part 


The Ads of an 
Uſurper how far 
valid after bis 
Government is 
expir'd. 


1 


of it to him; Ihe League, the Donation, and the 
Sale, muſt continue in Force after the Uſurper is 
depoſed, For the Foreign Commonwealth acquires 
a folid Right from ſuch Act, becauſe it agreed 
upon them with the Uſurper as Head of his Com- 
monwealth, and in Appearance for its Intereſt 
and Advantage : And there was no Reaſon why 
the, Foreign Commonwealth ſhould concern it ſelf 
what Title the Uſurper might have to his Govern- 
ment; ſuppoſing there be no other Fault in the 
Acts ſuppoſed. But then the Difficulty is, if any 
Uſurper by Oppreſſion and Violence rifle his own 
Subjects of their Goods and Fortunes, and fell 
them to Foreign States, whether upon Diſſolution 


of Government, They can demand them back 


again ? Bæcler (c) thinks they may, and that if 
they that bought them did it adviſedly and deli- 
berately, they ought to acknowledge their Fault, 
and be content to part with what they could 
neither buy, nor the other ſell, without Injuſtice. 
He adds, Nay though they knew nothing of the 
Cafe when they bought them. All which may 
perhaps appear reaſonable enough in Foro Con- 
cientie ; but if we conſider the general Practice 
of the World, 1 don't ſee how the Sufferers can 
recover what they have been thus deprived of. 
For as long as the Uſurper continues his Oppreſſi- 
ons, he is look'd upon to be an Exemy to the Com- 
monwealth, and the Spoils he takes from his Sub- 
jets when transferr'd to Foreign States, are re- 
tain'd with the ſame Pretences of Right as other 
Acquiſitions of War (3), But if the Uſurper's Go- 
vernment has been confirmed by the Conſent of 
his Subjects, Foreigners may pretend Right to the 
Goods of his Subjects, as lawfully Confiſcated. For 
as in other Caſes, Nations at Peace with, and un- 
concern'din the Wars of their Neighbours, creat 
the Parties engaged with equal ReſpeR, attending 
only to the Event : So Foreign States are not ſu 
poſed to be concern'd what Meaſures their Neigh- 
bours take in their Government at Home, But the 
unjuſt Acts of Uſurpers which are confin'd within 
the Commonwealth, may, when their Govern- 
ment expires, be reſcinded and repeal'd by a lau- 
ful Power, as far as the Occaſions of the Com- 
monwealth require. And by the A4, is alſo 
meant, not only the Laws they made, but all 
Grants and Alienations whatſoever, contrary to 
the Conſtitutions of the Commonwealth, 

IV. In the next Place, it is a 
common Queſtion, What Place Mat _ Com- 
ought to be allowed Princes that ©, ——- * 
have raiſed themſelves to Sove- Change in it. 
reign Power over People before 


K 


(1) V. Grot. ubi ſupr. (2) In B. 7. c. 8. ſ. 3, 8. (a) Demoſthenes contra Leptin. The Author propos d this for two 
different Reaſons; and yet afterwards he refutes it himſelf but as one ſingle reafon. Indeed there is but one with its 


Proof. For if the Commonevealth is not obliged to args the Debts, and obſerve the other A#s and Engagements of 


ad got the Adminiſtration of the Government into their 


an abſolute Monarch, or of a ſmall number of Men, who 


Hands; tis, according to them, becauſe what was done is not look'd upon to have been done by ſuch a Xing, or by ſuch 
Mariftrates, And the reaſon why it is not look'd upon as being done, is becauſe the Dominion of thoſe Men was not 
founded upon the public Good, but only upon the Superiority of their Force and Violence; and conſequently that it was 
not lawful : From whence they would infer, that the People ought not to ſtand to what they did in their Name, but 


without their Conſent. 


(% See Iſocrates in Areopag. 
B. 3. c. 9. 4. 


t 


() Bæœcler. Diſſert. de eo quod agit Civitas. 


(3) See Grot. 
Free 
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Free, and what to Free People aftei Extirpation of 
King'y Government? To this Grotizs an{wers (a), 
that a Commonwealth my challenge the ſame 
Place after ſuch a Change, M ich it had by it ſelf, 
or Repreſentative in any A embly before. But 
to me it ſeems neceſſary to di inguiſh, whether 
for Example, the Prince that has obtain'd che Go» 
vernment of the People before free, continue in the 
Aſſembly or Syſtem he was before Memberof : Or 
whether he divides from it, and centers upon a 
ſeparate Adminiſtration of his own Affairs. For 
in the firf Caſe, without Diſpute he can have no 
Pretence to any other Place than what the free 
People were before contented with, notwichſtand- 
ing chat Greatneſs and Majeſty with which the 
Perſons of Sovereign Princes are inveſted. And fo 
on the other hand, a free People after Extirpation of 
King ly Government, may demand the fame Place in 
any Common Aſſembly which was allow'd to their 
Princes before. But if the Prince or People ſeparate 
from their old Aſſemblies or Syſtem, the Place that 


anciently belonged to them ought to be no Pre- 


judice to them, or be any Argument for the Pre- 
cedence of others that had formerly that Privilege 
in the Common Aſſembly ; ſince all Sovereign Powers 
are naturally equal. 

V. Changes which ſo diſguiſe the 
Commonwealth, that it appears 
no longer the ſame, happen gene- 
rally theſe two Ways; either Firſt, 
when one Commonwealth breaks 
into to or more; or Secondly, when many diſtinct 
Common-wealths unite into one. The Firſt, may 
be the effect either of mutual Conſent, or elſe of 
force of War (1). Different Commonwealths may 
be form'd out of one by common Conſent, by 
ſending our Colonies in the manner uſual in Old 
Greece. For the Romans afterward, (who are fol- 
low'd now by the Nations of Europe) when they 
ſent a Colony Abroad, continued it under the 
Juriſdiction of the Mother Commonwealth or greater 
Country. But the Colonies planted by the Greeks, 
and, after their Method, conſtituted particular 
Commonwealths, were oblig'd only to pay a kind 
of Deference and dutiſul Submiſſion to their Mo- 
ther Commonwealth (H). But however, a Colony 
lertled after this Form is not obliged to pay the 
Debts contracted by the Mother Commonwealth, 
unleſs that Article wasexpreſly agreed upon when 
the Colony was ſettled. Becauſe all Publick Debts 
in the laſt Reſort affect the Goods and Effeds of 
the Commonwealth, which the Colony (tis ſup- 
doſed) hach no ſhare in. And tho' particular 
Perſons in the Colony might perhaps have enjoy'd 
che Benefit of thoſe Debt: while they were Mem- 
bers of the old Commonwealth; yet when the 
Mother Commonwealth diſmiſſes them free, it 
ſeems to declare that they ſhall not be liable to 
pay any thing upon that account. But indeed, 
upon a ſtricter View, the Commonwealth is not 
really in it ſelf changed upon the ning out 
Colonies ; neither doth it ceaſe to appear the ſame ; 


One Common. 
wealth may 
divide into 
more. 


ME 


but only as in a natural Generauon, one Com- 
monwealth gives Birth to another, But where a 
Kingdom divides by common Conſent into two or 
more diſt ine} Commonwealths,, the Publick Patrimony, 
with all the Debts and Incumbrances upon them, 
ought to be equally ſhared among them. Tho- 
indeed when ſuch Separations are made by mutual 


Agreement, there is commonly expreſs Proviſion 


made for ſuch Caſes, - 

VI. Another Change in the 
Commonwealth, and by which 
it ceaſeth to be the ſame, is where 
2200 People unite (not by way of Confederacy or Sub- 
jection to one common Sovereign, but) in ſuch a 
manner that the 2 State, grow entirely into 
on, In which Caſe Grotius (2) thinks, that the 
Rights, which the particular Commonwealths that 
make the Union enjoy'd before, are not loſt, but 
communicated to the whole Body, as alſo the 
Debts and Incumbrances, unleſs the contrary hath 
been particularly agreed upon (c). But it muſt 
be conſidered, whether the te or more People 
unite with deſign to erect a new Commonwealth, 
where all are to enjoy the ſame Rights ; as ſup- 
poſe two diſtin People ſubject to a Government of 
the Populuce aboliſh their Form of Conſtitution and 
unite into one Kingdom ; or two Kingdoms take 
away their Fundamental Laws, diſplace the ancient 
Line Royal, and ſet up a new Kingdom. By this 
Union tis manifeſt, that their former Common- 
wealths are ſubverted, and a new one erected upon 
their Ruins. But when one Commonwealth unites 
with another, in ſuch manner that one keeps its 
Government and States, and the Subjects of the 
other Change their Country, and are taken into the 
Rights and Privileges of the foreign Common- 
wealth, it is evident that one is ſwallowed up and 
loſt in the other. But that which remains doth 
not ceaſe to be the ſame, tho' from tuch an Ac- 
ceſſion it receiveth a conſiderable increaſe in 
Strength and Power. Bur there are no ways of 
uniting diſtin Commonwealths, ſo that each 
ſhall preſerve its own ſeparate Conſtitutions, and 
be as it was before; but by ſtrict Alliance and 
Confederacy, which rather gives Riſe to a Syſem 
than a Commonwealth, properly call'd. 

VII. The laſt Change, that by 
which the Commonwealth en- 
tirely ceaſeth to be, happens 
when the People themſelves are either diſſolv'd or 
deſtroy d (3). It is a common ſaying, that Kings 
are Mortal, but Commonwealths Eternal (4). By 
which it is not meant, that it is impoſſible that a 
People ſhould ever be ſcatter'd or utterly extin- 
guiſhed by any Violence or fatal Period ; but 
that they do not ſuffer ſuch Decays of Nacure, 
as particular Men do, after a certain courſe of 
Years. For tho Individuals change, yet there 
continues a conſtant Succeſſion, either by Re- 
ſort from neighbouring States, or by the natural 
Iſſues of Procreation at Home. By a continual 
courſe of which Succeſſions, the People always 


More may unite 
into one. 


The People, bow 


eternal? 


(a) Lo 2. C. 9. ſ 8. 
p. 6. & 5. Hobbes de Cive, e 9. 1.8, 
(3) V. Grotium, ubi Supra, ſ. 3. 


2 


(1) See Grot. ubi Supra ſ. 10. 

(2) Ubi Supra, ſ. 9. 

(4) Tiber. apud Tacit. Annal. L. 3. e 
ay + 


** 


(b) Vid. Thucyd.1. 1. Hen. Valeſius ad Excerpt. Peireſe. 
(c) Vid. Liv. I. 1. c. 52. init. 

. 6. 

appear 
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appear the ſame, and poſſeſs the ſame Rights and 
Privileges, tho' particular Subjects are frequently 
changed (a), as Virgil ſaith of his Bees, 


Ergo ipſas quamvis anguſtus terminus avi 
Excipiat, (neq; enim plus ſeptima ducitur eſtas) 
At genus immortale manet, multoſq; per anvos 
Stat fortuna domus, & avi numerantur avorum, 


Tho' ſeven ſhort Springs conclude their vital Date, 
Yet by repeopling their decay ing State, 
Their Ancient Stocks eternally remain, 


And in an endleſs Race their Children's Children reign, 
Mr. Addi ſon. 


The Senſe of the old Philoſ-phers upon the Diverſity 
of Bodies will perhaps give us a clearer view of 
this matter. And Plutarch tells us, (b) that ſome 
Bodies (according to them) are compounded of 
Parts diijoin d, as a Navy, an Army, and the like ; 
others conſiſt of compacted Parts, as an Houſe, a 
Ship, 8c. a third ſort are framed of united Parts, 
ſuch as are combin'd into one Nature, as every 
particular Animal (c). Which in other Words may 
be thus expreſs'd; a Body in general is à thing 
contain'd by ſome Habitude, Coherence, or Tie, 10 
that it conſtitute one. The Ligament, or Tie, by 
which the Parts of a Body are join d and united 
is threefold, natural, artificial, and moral The 
natural Tie or Bond, is that by which natural 
Bodies arecontain'd, the artificial is that by which 
things otherwiſe divided in Nature, are by Hu- 
man Induſtry brought to Unity and Community; 
and the moral Tie laſtly, is that by which ſeveral 
Individuals are connected by Human Inſtitution, 
and ſuppoſed to make one Body. And this 
Body may indeed conſiſt of Beaſts, as in a Flock 
or Herd: But here I ſuppoſe it to extend no 
further than to a Combination of a Number of 
Men. And from theſedifferent Modes of Union, 
reſult thoſe three ſorts of Bodies, the Natural, 
Artificial, and Moral. All which are ſuppoſed to 
continue the ſame, as long as that Connect ion which 
at firſt join'd the Parts together, is nor all at once 
diſſolved and broken. And thus therefore a Man 
1till appears the ſame, tho' innumerable lictle 
Particles of his Body perſpire ; and are conſtant- 
ly ſupplied with new, from the Nutriment he 
takes in (d). And tho' ſome of the Ancients 


thought Theſeas's bip (about Which chey lad (G 
many Diſputes,) the ſame ; tho in Tract gf 
Time it went through ſo many Repairs, tha; 
hardly any thing remain'd of the Materials it 
was firſt built with (e). Plutarch ſays on this 
Subject (F). A Commonwealth is one entire B. 
which comprebends a Number of Members, and reſup. 
bles the natural, that it neither loſeth its nature 
Succeſſion of Years, nor is it liable to Change by altera. 
tion of time, but always preſerves the ſame AfﬀuRimn, 
and. ' roperties, that are agreeable to its Conſtuutin 
as long as it continues united by common Ties and Ob. 
3 and preſerves the Unity of a publick Body 
e adds, That particular Men are more expoſed 1 
the Injuries of Time, than Commonwealths ; for if 4 
Man be abſent from his Friend but a few Tears; 4 
bis Return he diſcovers a Change in bis Conſtiturim 
and Face, and often ſuch Alterations in bis Hamam 
and Behaviour, that be hardly knows him again. 1 
if a Van after thirty Years abſence, come again inn 
the ſame Comm mwealth, he not only finds the ſum 
Houſes and Buildings, but the ſame Inſtitutions, am 
the ſame Manners and Diſpeſitions in the People (g) 
Tho' indeed it is impoſſible but in long Courle 
of time, a Nation ſhould receive ſome Alters- 
tions, and not appear the ſame as to all Effects (4), 
Hobbes (Philoſ. Prim. c. 11. ſ. 7.) chooſes to ex. 
preſs the ſame thing thus, When any thing is dun- 
minated from ſuch a Form, which is the Princip 
of Motion in it, as long as that Principle remains, ih 
Individual is the ſame, 
VIII. But notwithſtandin 
the Truth of all this, it is pol- 7 the Material 
{ible for a Commonwealth to of 4b lr K. 
be utterly deſtrey d; and that 1 
either when the Materiale of the People or whil 
Number of Subjects periſh or ſcatter, or when the 
moral Tie which joins the People together is utter- 
ly broken and diſſolved; the Materiale or Bu 
of the People periſhes, either when the Parr: ab. 
ſolutely neceſſary to the Subſiſtence of the Buy 
are taken away, or when the Body it ſelf is de- 
ſtroy d. Grotius (i) gives ſeveral Inſtances of 
Nations utterly deſtroy d all at once, by publick 
Fatalities. And here Enquiry may be made, 
whether if after ſuch a general Deſolation ſome 
weak Remainders are left that cannot be call'da 


— 
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(a) Vide Lucianum, in amoribus, 44 Ed. Amſt. T. 1. Nature, being ſenſible that We were all framed of periſhing 


Matter, and that Fate had given ſo 


ort a Period to every Man's Life, provided that the Loſs of one Man ſhould be 


repair'd by the Birth of another ; and balanced the Number of them that dicd with a new Generation, that ſo by con- 


tinued Succeſſions we might in ſome ſenſe, Jive to Immortality, Virg. Georg. I. 4. v. 206, &c. 
(e) Vide L. qr t. 3 1. 30. D. de Uſurp. Uſucap. & L. 6 t. 1. I. 23. ſ. 5. D de rei vindicat. 


conjug. Præcep. p. 142. F. 


(5) Plutarch. 


Seneca Epiſt. o (d) Brown Relig. Med. S. 36. This very Body I carry about me came in at my Mouth, and all this 
bulk of Fleſh lay once upon my Trencher ; in fine, we devour our own ſelves. Seneca Epiſt. 58. Plut. de Ej apud 


Delph. edit. Xyland, p. 392. A. B. Lucret. I. 3. » $60, &c 


not reach the Article of the Reſurrect᷑ ion. 


But this Paſſage muſt be cautiouſly interpreted, that it may 
(e] Plut Theſeus p. 10. C. Vid. L. 5 t. 1. I. 76. D. de Judiciis. Vid. L.). 


t. 4. I. 10 D. quibus modis Uſusfructus amittitur, Tho' this Law ſeems to be contrary to thoſe in L. 46. 1 3. I. 98. S. lt. 
D. de Solution. in 1 83. ſ. 5. Vid. Dionyſium Halicarnaſſæum 1.1. de Cava Romuli. Alex, ab Alexandro |, 3. c. 1. Mich, 


Piccardus ad Polit. Ariſtot. I. 3. c. 3. 
P- 559. 


( f) Plutarch de ſera Num. Vindi&. p. 355. B. C. Edit. Mech. He alſo ſays, 
ibid. that a Commonwealth may be compared to an Animal, that does not become unlike it ſelf, by the different 


Changes that happen to it with Time, and which has different Ages, without ever changing for all that its Nature; bot 
has always the ſame eſſential Properties, and is anſwerable or commendable for every t ng it does or has done as ſuch, 
c 


as long as the ſame Ties and Compacts which unite it, remain pure and undiſturb'd ; ſo 


at to conceive a Common- 


wealth as different, only becauſe rhe Members that compos'd it are a new Generation of People, is as if one Man were 


made ſeveral diſtin& Perſons, as being a Child, a Youth, and an old Man. 
Vid. Supra, 1.8, c. 3. ſ. 29. 


(g) Vid; Grot. I. 2.c. 9. (>) 
quib. modis Uſusſrudt amit. Tec. 


6) L. 2. e. 9. .. 4. Vid L. 7. t. 4. I. 21. 31. P. 
People 
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people, they may be ſuppoled to retain the es 
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of their ancient Nation? Grotius is of Opinion, I. 2. 
c. 9. S. 4. that the Propriety which the People 
had, as they were private Perſons, might ſtill ſub- 
ſiſt in their Remains, but that nothing belongs to 
them which agreed to the People as ſuch: That is, 
that they may claim Inheritance of the Poſſeſſions 
and Subſtance of thoſe that were once their Fellow 
Subjects, but have no Right to aſſume N 
Power, or any of thole Right: that are the neceſſa- 
ry Conſequents of it (a). But however, if the 


few that are leſt were reduced to ſo thin a Num- 


ber not by War, but ſome other caſual Misfor- 
tunes, and are able to defend themſelves againſt 
the Invaſions of their Neighbours, till eicher by 
Supplies of their own Growth, or by Invitations 
to others to ſettle among them, they grow up 
again into a People, I ſee no reaſon why they 
miy not claim the Rights of the former People (G). 
Eſpecially ſince it has not yet been agreed what 
number of Maſters of Families is neceſſary to make 
a People; and ſince when firſt Mankind divided 
into Nations, a very ſmall Number made a People. 
In Juſtin (e) Hriaxerxos's fifty Sons are call'd 
Tunt us Populus, and Niobe calls her fourteen Children 
a People. (d ). Again, a Multitude of Men of 
which a F eople conliſts is broken and diſſolved, 
when not every particular Subject periſhes ; but 


x ies * , 5 ith. 8 


when upon Peſtilence, Diſcontent, or Sedition 
they voluntarily deſert and ſcatter elſewhere ; or 
elſe are diſunited and forcibly carried away, ſo 
that they can never meet or make Head again. 
And therefore it was Flattery rather than Truth, 
when the People of Ilium boaſted, that they 
were Anceſtors to the Romans (e). 

IX. The Form or Species of the 
People is deftroy'd, (1) it either How the Formale. 
the whole, or the perfect Commu 
wity of Right be loſt. The Community of Right and 
Government is entirely loſt, when the Subjetts 
ſcatter different ways and ſettle in different Com- 
monwealths, whether they retain 4 Liberty, 
or are forced to ſubmit to a Condition of Slavery; 
the Story of Capua is an Example of this Nature 
F). A perfedt Community of Right between the 
Members of the ſame Commonwealth is loſt ; when 
tho* the particular Subjects are allowed their 
Perſonal Liberty, and are permitted to inhabit theic 
own Cities, and live in their own Country, yet 
they are under the Government and Dominion of a 
Foreign State. And ſuch a People are uſually (aid 
to be reduced into the Form of a Province. But 
barely the changing Country, evacuating Towns, 
Law of Forts, are not Alterations ſufficient to make 
a People ceaſe to be the ſame. | 


(a) Vid. D. d. I. (b) Vid. F«ftin. I. 5. c. 6. n. 5. 


olog. Fifteen Freemen make a People. Vid. L. 3. t. 4. I. 7. ſ. 2. D. quod cujuſcunque Univerſit &c Mere 


— 


(c) L. 10. c. 1. n. 6. Ovid. Met. I 6. v. 197. (ad) . — 
the Title 


A 
7. a Community (a Corporation, not a Commonwealth) is ſaid to remain in one Perſon, but that he is under a Neceſity of 
taking in Aſſociates in time. (e) Vid. Buchanan Rer. Scot, I. 4. fin. How the Scots were diſpers'd by Maximus, } uſt. J. 


28. c. 1. & I. 31. c. 8. (1) Grot. ubi Supra, ſ. 6. 


(f) Vid. Liv, 1. 26. 4. 16. 
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R, 


Cited in the Text or Notes of this Edition, 


Or refer d to in Monſ. Barbeyrac's Tranſlation, 


The Roman Characters refer to the Book, 2 Figure to the Chapter, the Latter to the 
ion. 


Gathias (Hiſt.) I. 7. 6. II. 3. 9. II. 4. 13. 
HAKlian (Claud.) I. 1. 10. I. 5. 2. 16.14. I. 6. 3. 
II. 4. 13. II 4. 19. 

Alvarez, (Franc) Of the Practice of Thieves in Abyſſinia. 
II. 3. 8. 

Ambre (Saint II. 3. 3. 

4ntonine (Mar. Aurel. Reflections upon one of his Max- 
ims in relation to Sinners, I. 3. 12. cited I. 5. 13. 14. 
I. 6. 11, I. 7. 16. II. . 5. II. 3. 10, 1, 13, 21. II. 4. 
4, 5. 15. 

Ariſtophanes (Poet) I. 4. 8. 

Ariſtotle (Philoſ.) I. 2. 4, 6, 7- I. 4.8, 9, 10. I. 4. 1, 4, 6. 
His Contradiction in relation to Pleaſure and Pain. Ib. f. 
7. I. 5. 7, 10. His dpepſyualſe. Ib. ſ. 13 I. 6. 11, 18, 
His Thoughts upon Juſtice. I. 7. 12, 13. Falſe Reaſoning. 
16. . 17. His Notion of _ . 
6. II. 2. 1. III. 5. 6, 8, 9. II. 4. 10. His Definition of 
an Oath explain d. IV. 2. 18. His Falſe Reaſoning to 
decry lending Money upon Jury. V. 7. 10. The in- 
human and wicked }xpedient he ap roves of, to ſto 
the too great Increaſe of Citizens, VI. 1. 8. His Falſe 
Reaſoning upon the Antiquity of Monarchical Govern- 
mont. VII. 5. 4. His Thoughts upon mixt Goverment. 
Ibid. ſ. 12. Reflection upon what he ſays of Abſolute Mo- 
narchy VII. 6. 5. 

Arrian upon Epictetus, I. 3. 11. I. 4. 3. I. 5. 14. I. 6. 5, 
12. I. 7. % II. 2. 9, 16, 23. II. 4. 7, 10% 3, 15. II 3. 3. 

Aulus Gellins. I. 5. 14. II. 4. 13, 15. II. 5. 4. A Paſlage 
of his explain'd. V. 4. 5. 

Aut bor de briocipiis Juſti & Decori. I. 5. 13, His Kea- 
ſons not ſtrong enough to eſtabliſh a Twofold Natural 
Law, Divine and Human. II. 3. 5, 11, 12. II. 4.18.11. 


MY B. 


Bacon (Francis) I. 4. 5. I 4 6 II. 3. 15. II. 4. 4. 5. 13, 
14, 15. Examination of what he fays in Defence o 
taking up Arms againſt the Americans, VIII. 6. 5. 

Baiſamon (Theodore) What he ſays upon Selſ-Deſence re- 
futed. II. 5. 9. | 

The Author of the Political Ballance conſider d. VII. 5. 9. 

Benzo Hiſt. Nov. Orb. II. 4. 4. 

Bion Idyll. II. 4. 10. 

Boccaline (Trajan) His Reaſon of Mahomet allowing Po- 
ly gamy, conſider'd. VI. 1. 16. | 

Eodin (John) His harmonions Proportion of vindicative 
Juſtice, unjuſt. VIII. 3.. 25, he weak Reaſon he 
alledges in the Matter of Divorce VI. 1. 22. 

Bœcler on Grotius. I. 6. 15. II. 2. 4. II. 3. 22, 23. cen» 
ſured in relation to the Right of Self-Defence. II. 5. 3. 
proves not fully that an equal Diſtribution of Goods is 
commanded in the Decalogue. IV. 4. 4. Examination of 
his Thoughts upon the Original of the Propriety of 
Goods. Ib. 12, 13. | 

Boetius (de Conſol. Philoſ.) II. 4. 3. 

Brryere (De La) One of his Thoughts taken from Seneca. 
III. 6. 16. | : 

Buden (Fo. Franc) exprefizs not well Hobbes's Thoughts 


upon the Power of a Mother over her Children. VI. 
2, 2, Reflections upon what he ſays of the Condition 
of Children in Compariſon with that of Slaves. VI. z, 
9. His Thoughts upon War when juſt or not, VIII. 1, 


Busbequins, Of the Practice of the Colchians in relation te 
Theft. II. 3.8. 
6. 


Cato (Marc.) I, 3 7. Cenſured. V. 7. 10 

Chamberlain's pteſent State of England. I. 5. 14 

cn (Ca. Jul.) Bel. Civ. II. 2. 4. Bel. Gal. Ib. ſ. 10. 

3. 14. 

Charron (Peter) cenſured for his Thoughts upon the Fa- 
culties of Beaſts. I. 3. 1. I. 4. 5. II. 3.4, 6, 7. II. 2. 7. 
II. 3 Ty 8. II. 4. 4, 10, Ti, 13, 16, 19. A Refle&i- 
on upon what he ſays of Revenge. VIII. 3. 23. cen- 
ſured VI. 1. 10. 

8 rr . 151 14: ; I. 2. 10. A Paſſage 
in his Tſcul. Oueſt. explain'd. I. 3. 3. I. 3. 8. How 
he 5 to Be concerning S. 4's Ie of 
Honeſty and Juſtice, II. 4. 3. I. 4. 7. I. 5. 5, 9, 10, 12, 
14. 1.6.6, 11, 14. I. 7. 2. I. 8. 4. II. 2. 4, 6, 7, 8. 
II. 3. 6, 13, 14, 15, 16. II. 4. 4, 5, 13, 14, 15, 
19. II. 5. 3» 4, 14. Defended againſt Lactantius. II. 
5. 14. A Paſſage of his OF. cenſured. III. 2. 2, See his 
Defence in Barbeyrac's Nores, N,4. A Reflection upon 
what he ſays of Promiſes made to Robbers and Pirates, 
III. 6. 2. In what ſenſe he ought to be taken con- 
cerning Diſſimulation. IV. 1.9. What he ſays of an 
Oath made to a Pirate, defended againſt Grotins. IV. 2. 
3. A Paſſage about an Oath explain'd, IV, 2, 15. His 
too rigid Determination about Merchants, V. 3. 4. Cen- 
ſurcd for what he ſays upon Promiſes which one is not 
oblig'd to keep. V. 12. 22. See his Defence in Mr. Bar- 
beyrac's Notes, Ib. N. 1. 

Clondiey (Fort) I. 5-11. II. 2. 2, 10. II. 4. 9, 10. prais'd 

Connanus Francis) An Examination of what he ſays in 
Relation to ſimple Promiſes. III. 5. 9. &. 

Corinthians (1 Epiſt.) VI. 12, VII. 6, 7.8, 9. I. 2. 8. 
VIE. 38, II. 4, 21. A "ſage in the XI. Chaptcr 
explain'd. V. 3. 10. Mr, Barbeyrac's Notes, N. 3. 

Cujacius (Fames) cenſured for what he ſays of one Law. 
of the Twelve Tables. II. 5.17. Concerning Preſerip- 
tion. IV. 12. 7. 

Cumberland (Richayd) I. 2.4. 5,6, 11. I. 3. 2, 3. I. 4 
4, 7. I. 6. 4. An Examination of his Opinion upon 
the Sanftion of Natural Laws, I. 6. 14. I. 7. 13. II. 
J $10 1% 046, a0; vt. - His 
Prolegom. II 3. 12 His Maxim about Marriage cen- 
ſured. VI. 1, 7. His Arguments againſt Hobbes. VII. 2, 4. 


D. 


Des- Carte: (Renat ) I. 2. 7. cenſured for what he ſays con- 


cerning Doubts. I. 3 9. I. 4. 7 J. 5. 5. De Paſſ. II. 3. 14. 
Peng os, Bo (Phil.) II. 5. 6, 7, 14. MY 


Diodorys 
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Diodorus Siculns. I. 5- 14. I. 6. 14, 17, I: 8. 335 $6 

2, 10. if. 3 10. 20, II. 4. 13, 5, 9: His falſe Hy- 
potheſis upon the original of Mankind, IV. 4. 8. The 
meaning of the Law of Charondas, which he relates, 
Vi to . 

Dio Cryſoftom. I. 3. 3. 12, 18, 20. His Definition of a 
State. Val. 2. 13 Ste his Defence in Mr. Barbeyrac s 

; Notes, N. I, 

Dio Caſſius. I. 6. 13. Il. 2. 10. 

Dregenes Laertius. I. 5 11. I. 8. 1. II. 3. 1, 8, 10, 14. 
11. 4. 4. ; 

Dionyſins Halicarnaſſeus. I. 5.8. I. 6. 2, 10. 


E. 


Empiricus (Sextus) II. 2. 10. II. 3. 7. cenſuted. II. 8. 9. 

Epictetus. I. 3 7 II. 3 14. 

Eurtpides (Poet) I. 5. 10. 1. 8. 5 II. 2. 2. II. 3. 5, 9. 
II. 4. 1, 4, 10, 11. VIII. 6. 5. Hipp. VI. 1. 10. 

Euſelius (Lecl. Hiſt.) de Præpar. Evang. II. 3. 8. Ecel. 

Hiſt. II. 4. 9 | 

Euſiratius upon Arift. A falſe Maxim which he adyances 
concerning Adultery. I. 4. 9. I. 5. 13. 

Exodus, III. 4 I. 1. 14. 11 14, 16. II. 5. 3. XXIII. 4, 5. 
1b. The Reaſon of a Law, concerning things bor- 
rowed and loſt. V. 4 6. Sec Mr. Barbeyrac's Notes, 
N 12. 4 


Fellen (ad Grot.) I. 6. 7. I. 7. 12. I.-3. 23. 

ine (Robert) cenſured concerning the Foundation of the 
Right of Propriety. IV.4.4 Concerning the Founda- 
tion of the Authority of Kings. VI. 2. 10. 


Horus (Lucius) II. 4. 19. II. 5. 3. 
G. 


Gaſſendus (Syntag. Epicu.) I. 7. 13 II 3 10. 

Rwy r Ars A Reflection upon a Maxim of 
that Hiſtorian. VIII. 4. 21. 

Graſwinkel (Theodore) A Remark upon what he ſays con- 
cerning Natural Inſtinct. VI. 1. 3. 

Grand (Le) BY þ I OF Wb 

Gronovius ( Jobn Frederick) explains not right a Paſlage of 
Grotins. V. 6. 2. about Princes are above the Laws. 
VII. 6. 3. Againſt the A Superiotity of the 
People over the Prince, Ib. 5. Concerning Debts con- 
tracted by the Prince's Predeceſſor. VII. 7. 12. Con- 
cerning Diſputes about Succeſſion to the Throne. 
lb. 15. Of the Power of a Governour of a Province. 
VIII. 6. 11. ; 

Grotius (Hugh) cenſured for what he ſays concerning the 
Foundation of the Morality of Human Attions. I. 2. 
6. Defended, ſee Mr Barbeyrac's Notes on II. 3. 4. . 
4. The Application he makes of ſome Paſſages of 
rok outs |. 2. 6. Defended, ſee Mr. Barbeyrac's Notes. 
An 

Matters of Morality. I. 2.9. Cenſured for his Defini- 

tion of Law, I. 6. 4. A Reflection upon what he ſays 

of the Sins of Infirmity. I. 5. 8. What he ſays concern- 

ing Dowbts of Conſcience, I. 3. 8. Concerning his Divi- 

ſion and Thoughts of Fuftice. I. 7. 11, His falſe Ap- 

plication of a Paſſage in Plutarch. II. 3 4. His Defini- 

tion of Natural Law, Ibid. An Examination of his O- 

pinion, That the Laws of Nature wou'd take place, 

even if there were no God, Ib. ſ. 19. A Remark upon 
the Reaſon he gives of Moſes's Law concerning Thieves. 

II. 5. 18. What he ſays about the Lawfulneſs of takin 

another Man's Goods in extream Neceſſity. II. 6. 6. Fi 

falſe Application of a Maxim of the Civil Law, libid, 

A Refutstion of what he ſays concerning the Repara- 

tion that a Thief owes when the thing folen is quite 

Loſt or periſh'd, III. 1. 11. An Examination of what 

he ſays concerning the Right of paſſing through another 

Man's Ground. III 3. 5. Concerning Tranſportation of 

Merchandize. Ib. ſ. 6. Concerning forc'd Promiſes, III. 

6. 12, A falſe Explication of a Law of the Digeſt. 

1b. . 15. An Examination of his Opinion concerning 

unlawful Promiſes. III. 7. 8. An Explication of what 
he ſays concerning the Conditions annex'd to a Promiſe, 

III. $ 4. A Reflection on what he ſays concerning 

Fquivocations, IV. 1. 13. Concerning his Reaſon 


why one may ſpeak a falſe thing to Children, Ib. ſ. 15. 


” 


:x4mination of what he 18 concerning Doubts in 
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WW hy the Action of Rabab is commended in Scripture ? 


1b. . 15. Cenſured for what he ſays about the Oath 
that Laban made to Jacob IV. 2. 4. Defended, f. 
r. Barbeyrac's Notes, Ib. n. 2. A Refutation of hi, 
Thoughts upon the Oath of Foſhua, 1b l. . Concer, 
ing the Obligation of an Oath, I. ſ. 6. An Exami. 
nation of his Thoughts upon the Original of the Cong 
— of Goods. Iv. 4. 9. A. Remar upon his 
Proof, that one may have a Propriety in a River, Jy 
5. 3. A Ae of Ovid is miſapplied by him IV. 6 
8. A Remark upon what he ſays of the Acquiſition of 
Propriety by the Right of the firſt Poſſeſſor. IV. 6. 
An Obſeryation ill founded upon one of the 3 
Laws yr gy nr, Acceſſions. IV. 7. 5 A falſe Ex li. 
cation of ſome Terms which concern the Meaſures or 
the Limits of Lands. IV. 7. 11. An Examination f 
his Definition of a Will and Teſtament, IV. go 
The Power of diſpoſing of our Goods by ill is derived 
from the Law of Nature. IV. 10. 4. An Examination 
of his Thoughts concerning the Foundation of Pre. 
ſcription. IV. 12. 8. A falſe Application of ſome Ex. 
amples to the Poſſeſſion of the Ebod , of another upon 
Credit. IV. 13. 4. A Reflection upon what he ſays of 
the Natural Meaſure of the Price of Things, 5. hq 
Examples of a mixt Contract not rightly apply'd, V. 
2. 10. Why the Seller onght to diſcover he Fault; 
of the thing ſold, V. 4 3. Explication of what he 
4 concerning Commiſſions. V. 4. 5. An Examination 
of his Deciſion in Caſe that Two buy the ſame thin 
V His Miſapplication of the Action of Foſepb 
the Patriarch. Ib. I. . An Example from Strabo mil. 
apply'd, Id. An Examination of what he ſays con. 
terning ones Labour being ſerviceable to many at once, 
V. 6.4. A Remark on his Thoughts upon Uſury. V. 7. 
11. Of his Diſtinction of things Favourable and Odion, 
V. 12, 12, 13, Sc. A Remark upon a Rule he gives in 
Caſe two Negative Laws claſh. Ibid, 23 An Examina. 
tion of what he ſays concerning the Diviſion of So- 
8 VII. 4. 14 That Princes ate above 
the Law. VII. 6. 3. See Barbeyracs Notes, N. 
An Examination of his Thoughts on the Autho- 
rity of the Roman Dictators. Ib. ſ. 15. That the 
Chriſtian Religion does not permit the Reliſtance of the 
Supreme Power, VII. 8. 5. An Examination of what 
he ſays of Juſtice, to which the Impoſition of Puniſh. 
ment belongs, VIII. 3. 5. A Reflection upon what he 
ſays of ſome Sins which ought not to be puniſh'd before 
a 33 Tribunal. 16 14. A Reflection upon his ſay- 
ing that there is Room for Pardon even antecedently to 
the Penal Law. Ib. ſ. 16. The Reaſons for granting 
Pardon. [b ſ. 17. An Explication of his Maxim con- 
cerning the Suecours that one onght to grant to an Al- 
ly. VIII. 6. 14. A Remark of what he ſays of thoſe 
to whom belongs the Booty taken from the Enemy. I. 
ſ. 18. An Examination if what he ſays, that all Com- 
pacts made with an Enemy ought to be obſerv'd. VIII. 
7. 2, Cenſured for what he ſays concerning the Time 
that Truces are limited by. I. ſ. 8. Acts o Hoſtility 
are Unlawful during the Truce. 1b. ſ. 9. Concerning 
Men taken in the Enemy's Territories when the Truce 
expires. [b. ſ. 11. That 'tis Unlawful for Subjects to 
depart in great Companies out of the Kingdom. VIII. 
11. 4. | 
Gunther (Poet) I. 4. 4 A Remark on what he ſays of 
the Emperor Frederick Barberoſs, VIII. 5. 2. Ser Mr. Bar- 
beyrac's Notes. 


H, 


Herodotus. I. 4. 5. I 5. 8. II. 3. 9. II. 4. 19. V. 1: 13. 

He ſiod II. 3. 2. II. 5 3: 

Hobbes (Thomas) cenſured for what he ſays concerning 
inanimate Beings. I. 1. 12. A falſe Reaſon, that he 
alledges to prove that Morality and Polity are capable 
of Demonſtration. I. 2.4. Cenſured for what he ſays 
of Liberty. I 4. 2. and of the Nature of Good. Ib. 4. 
and of the common Rule of Vertue and Vice. I. 4, 6. 
A Reflection upon what he ſays of Counſels. I. 5. 14. 
I. 6. 1 1b, ſ. 2. Cenſured about the Foundation of the 
Obligation of Natural Laws Ib. 4. and II. 2. 20. 
and about the Foundation of the Sovereignty that 
God has over Men I. 6.10. An Examination ” 4 what 
he ſays of Diftributive Fuſtice. I. 7. 9. Of Fuſtice, 

F a njuſtice 
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what he ſays of Diſtributive Fuſtice, I. 7, 9. Of Fuſtice 
Injuſtice nd Injnry. Ib. ſ. "4 His Compariſon — 
the State of Nature and that of a Society. II. 2, 3. Of 
the Foundation of natural Law. [bid. and II, 3, 6, c. 
A Refutation of his Principle, That the State of Nature 
is a State of War. II. 2,5, So. What he ſays of Robbery 
authoriz'd among the Ancients. [b, ſ. 10. Cenſured 
about the natural equality of Men, III. 2, 2, What he 
ſays of Lots examin d, III. 2, 5. His falſe Opinion of 
Atheiſm, III. 4, 4 An Examination of his Opinion 
about the nature of conveying a Right, III. 5, 2, 3. 
Fear of being deceiv'd does not juſtify the Non-perfor- 
mance of a Contract, III. 6, 9. Of the Validity of 
Promiſes and forc'd Contrafts, Ib. ſ. 13. Concerning his 
Maxim, That tis ſufficient for one to de all he can to 
keep his word, III. 7, 4 Whether a Man can by Co- 
venant oblige bimſelf ro ſuffer ſuch Evils, as exceed 
the ordinary Strength of human Nature. I. 5 His ditfe- 
rence between ſimple Pats and Contracts, V. 2, 1. Of 
the Foundation of the Authority of Fathers and Mo- 
thers, VI. 2, 2, 3. That a ſeparate and independent 
Family is a State, VI. 2, 10. VI. 3, 1. Of Slaves, VI. 
"i, 4 Of the Means of living ſecnrely in the State 
of Nature, VII. 1, 8. That there is no Covenant be- 
tween a Sovereign and his Subjects, VII. 2, 9, Ec. 
That the People rule in oy State. 16, ſ. 14. Of the 
Conſtitution of Democracy, VII. 5, 6. Of Arxiſtocracy, 
16. 8. Of Criminals, who are executed without the 
ordinary conrſe of judicial Proceedings, VII, 6. 12. 
That Sovereignty is abſolute, 1b. ſ. 13. Of Kingdoms 
eftabliſh'd by a free Conſent of the People. 15. 17. 
Concerning Interreg nums, VII. 9, 9. Of the Succeſſion 
of Hereditary Kingdoms 5. 11. That Frugality is not 
a Vertue in Princes, VII. 9, 10. That Civil Laws ought 
not to be contrary to natural Laws, VIII. 1, 2. at 
the Precepts of the Decilogue. are Civil Laws, [4.C, 4. 
There was not juſt or unjuſt before the Civil Goyern- 
ment, hb f. 5 Of the Foundation of that Power that 
Sovercigns have oyer the Lives of their Subjects, VIII. 
3, i. Of the Definition of Pain, Jö. ſ. 7. Of Crimi- 
nals guilty of High-treaſon, Ib. ſ. 33. Of Duclling, 
VIII. 4 8. Of the Found tion of Honour, Ib. ſ. 14; 
Of the Fables of the Heathen Poets, [b; - The Right 
| _ Sovereigns have to the Goods of their Subjects, 
Ih. „.. | 

12 Por? A Remark upon a Refleftion that he 
makes of Hector, IV. 2, 14. Whether Money was ns'd 
in the time of the Trojan War, V. 5, 1. See Mr. Bar- 
beyrac's Notes. | | 

Horace (Poet) I. 4,5. I. 8, 5. II. 2, 2. 16, ſ. 6. II. 3, 10. 
II. 4, 9. 10, 5, 17. II. 5, 1. 

Hernins Fohn Frederick) The falſe Reaſon he makes uſe 
of to prove, that ſome Societies are call'd Simple, VI. 
I, 1. Of the Fonndation of the Authority that a Huſ- 
band has over his Wife, I. [ 12, Sc. How Civil 
Societies are form'd, VII. 1, 5. Of the Original of 

. Soverceignty,. VII. z, Fo His Opinion of Free States 
— Vil. 5, 5. Of Conqueſts, VII. 7, 3, 4. 


. 


2 Protrept. II. 1, 6. II. 3, 15, 18. Explain'd, 
5. f. 20. 
epbus (Fewiſh Hiſt.) cenſur'd about Cain, IV. 4, 6 
2 ag 3041 in Chap. IX. of his Oath to the Gi- 
beonites, IV. 2, 7. . : 
Ifocrates ad Dem. I 4. 8. IV. 2, 2. Ad Nicoct. IV. 1, 1. 
VI. 1, 19. VII. 9, 2, 4, 5. 8 Nicocles, VII. 5, 22. 
Paneg. III. 2, 8. IV. 5. 8. explain'd and defended. 
VII. 2, 13. See Mr. Barbeyrac's Notes, VIII. 9, 3. 4. 
Ad Phil. II. 3, 7. VIII. 6, 4. Bb. 9, 5.16. 11. 6. 
Arc bid. I. 3, 7. VIII. 4, 12. bb 9, 5. Areop. I. 7, 
11. II. 3, 10 1b. 4, 15. V9, 1. VII. 2, 13. 2 4. VIII. 
4. 5. 1b. 12, 2. De Pace, VII. 1, 2. Ib, 5, 11. 
Hel. II. 4, 13. Bu ſir II. 4, 15. An unfit Epithet ap- 


ly'd to Nie, TV. 5, 7 VIII. 4, 12. Of Nobility, 


5. 1. 25. VIII. 3, 17. 16. 4, 14, and 5, 6. Panath. Of 
the Triballians, II. 2, 10, The Perſſan's Hatred of the 
Greeks, III, 2, 8. IV. 1. 18 . 
I, 3. 1b. 11, 6. De Parm. II. 5, 3. VIII. 3, 10. 27, 


Trapez, V. 13, 9. Adv Call. I. 6, 2. II. 5, 2. III. 4, 
x. VIII. 4, 7. gin. IV. 11, 18. 


Juvenal A Thougac of that Poet concerning Nobility, 


taken from Salluſt, VIII. 4, 31. See Mr, Barbeyrac's 
Notes. 


1 


La#antius. II. 3, 1. Ib. 4, 18. II 4, 19 Concern; 
Self. defence, Fl 5, 14 His falſe T of a Pat 
2 ſage in f * oof 4. 8. 5 q 
aertius (Diogenes) I. 5, 11. I. 7, 13. 1. 1 
Ib. 8, 10, 14. II. 4, 1 n 
Law (Roman) How Juſtice is defin'd e 
The Definition of watwral Law, II. 2, 4. By the De- 
livery of the Deeds, the Cieditor forgives the Debt 
V. 11, 7. Conterning an Article of a Leaſe. lbid, A 
Limitation of that Maxim, That what is Null in its 
Original, cannot be made Valid by an After-A&. 
III. 6, 14. An Explication of a Law concerning fim- 
le Promiſes, III. 6, 5. Of another which relates to 
trumpets, III. 7, 9. Of the Law that permits the 
ſwearing apainſt a Woman, that ſhe is not with 
Child, IV. 2, 2. A Remark upon the Inſtitution of 
the Emperor Frederick, concerning the Oaths of Chil- 
dren in their Minority, IV. 2, 11. Pigeons and Pea- 
cocks are falſely reckon'd amongſt thoſe Fowls which 
are term'd wild, IV.6, 5. A Remark on what they 
ſay of wild Beaſts which recover their Natural Li- 
berry, ib. l. 12. A Defence of that Maxim, Thar 
Plants go with the Soil, IV. 5, 5 About Paper 
and Parchment, ib. { 7. Concerning Specification or 
turning a thing into a new Form or Shape, 46. ſ. 10. 
Diſputes about Poſſeſſion, IV. 9, 7. Of the Nefini- 
tion of Preſcription. IV 12, 2. Of the Diviſion of 
Conventions and Contracts, V. 2, 2, 3. An Examina- 
tion of a Law, which preſeribes What Damage is 
ſufficient to make void a Contra, V. 3, 9. Of 
another Law which permits one Man to over reach 
another 1b. ſ. 10. Defence of that Law, which 
concerns Jud es whoſe Opinions are different VII. 2, 
18. A "kak upon a Diviſion of Obligations, VIII. 25 
5. Examples of an unjuſt Partiality in puniſhing 
Crimes, ib. ſ. 25. A Reflection on what the Civil La 
faith concerning the Inſamy of the Fa#, VIII. 4 3s | 
Libanias, I. 3,15-1. 5, 14 I6, 4.I 7, 2, II. 1,6. II. 3, 15, 
bn . . N. , 3.1% | 
Lipſius (Fuftus) A falle Maxim in Politicks that he ad- 
_— . 19. 17 
Liv its) 1. 2,41. 4, 10. I. 6, 10, 14. I. A 
Ndige explain'd, VIII. 9, OY * 
Lucian's Dialog. 1 4, 3. I. 5, 14. II. 3, 18. II. 4, 3, 13. 
In conviv. II. 4, 13. U. 5, 3. W . 
Lucretius (Poet) II. 2, 2. II. 3, 10. II. 4, 9. A. Res 
flection on what he ſays againſt Pyrrho's dect. V. 12, 19. 
Sce Mr. Barbeyrac's Notes, 


M. 


Mattheus (Anton.) A Refutation of what he ſays of Men 
reduced to extream Neceſſity, II. 6, 79. Of Oaths ex- 
torted by unjuſt Fear, IV. 2, 8. Of Julius Cæſar's Oath 
to the Pirates, id. = | ; 

Milton (Fobn) An Examination of his Reaſons concern-- 

ing Divorce. VI. 1, 24. | 

Montaigne (Michael) I. 8, 5. II. z, 7, 8. II. 4, 19. V. 4, 
5. What he ſays of a Prince of Lithuania. VIII. 4, 6. 


P. 


Plato (Philoſopher) Of his Community of Goods. TV. 
„7. And of Women, VI. 1, 15. A Refle- 
ion on what he ſays of the Puniſhment of in- 

corrigible Sinners, VIII z, 10. I. 2 6. I. 3,8. I. 4 Js 
5, 8, 13, 14. I. 6, 10. II. 3, 2. His Opinion of the 
. of Nature, II. 2, 3. II. 3, 1. 16. 7. II. 4, 13, 
19. II. 5, 14 . proven 
Sh ' His Opinion of Providence, I. 6, 13,17 
L 10:* 1 2, 8. FL 2, 2% 10. II. 3, 3. ib. 10. explain'd. 
ib. 20. II. 4. 7, 13, 14. II. 5, 2. What he ſays of Civil 
Society, VII. , 1. , Falſe Hiſtory concerning the Pa- 
tricians, VIII. 4, 28. 75 


Pliny 


\ 


<< 


An INDEX of the AUTHORS Explain d, ec. 


liny (Sen.) I. 4. 8. II. 1. 6, 8. II. 3. 14. II. | 13, 15, 
1 IT Off 1-4 that invented 5 Cuſtom of making 
Slaves. VI. 3. 5. Of the Original of Alliances. VIII. 9. 1. 


Q. 


Ouintilian. A Reflection on a Paſſage of his concerning 
dyocates for Criminals. IV. 1. 21. His Opinion about 
reſtoring a Charge. V. 4. 7. Of Puniſhment, VIII. 3. 4. 


R. 


Roy (Huph de) An Examination of the Prinel les, on 
Tien be Dads the Right of Preſcription. IV. 12. 6. 


8. 


Samuel (Firſt Book of) An Explication of a place of this 
Book. VII. 6. 9. Ts 
Sanderſon (Robert) A Remark upon what he ſays of Oaths. 

V. 2. 2. 5 0 1 

Md (Robert) A Remark upon what he ſays of this 
Rule, God tibi 2 non vis, &c. II. 3. 13. 3 

Selden (Fobn) That Slaughters committed in War are 2 
ſort of Puniſhments. VIII. 3. 4. 

Seneca (Philoſ.) A falſe Opinion of his concerning Con- 
tract, and Bonds of Obligation. III. 6. 16. About Par- 
don, VIII. 3- 15. Of Communion. IV. 4. 2. 

Sidney (Algernoon) A general Remark upon his Book of 
Government. VI. 2. 10. See Mr. Bavbejrac s Notes, 
N.2. A Reflection upon what he ſays of a Thought 
of Ariſtotle, VII. 6.5. | vw 

Sophocles (T raged.) A Paſſage of that Author explain d. 
II. 4. 6. See Mr. Barbeyrac's Notes, N. 6. 

Spinoza (Benedict.) A Remark upon what he ſays of the 
Foundation of Natural Law. II. 2. 3. Of Atheifſls. 
III. 4. 4. 

Strabo kater) commended. IV. 1. 15. A Paſſage of that 
Author explain d. V. 2. 3. 


Wo vs 25 


T, 


Tacitus (Cornelius) A Remark upon a Paſſage of that Hi. 
232 IV. 11. 18. 5 
erence (Comœd.) A Thought of that Poet explain'd 
defended. VIII. 3. 20. See Mr, Barbeyrac's — Ia 


V. 

Valerius Maximus. l. 6. 44. J. 6. 7. J. 7. 4. II. 2. 5. 1 
4. 19. II. 5. 15. A Paſſage explain d. III. r. 6. rer 

Vaſquez. An impious Maxim of that Caſuiſt. II. 3. 4. A 
Reflection on what he ſays of Penal Laws, VIII. 3. 5. 

Veit huyſen (Lambert) An Examination of what he ſays of 
Moral Cauſes. I. 5. 3. Ot his Fundamental Principle 
So 7 Law. II. 3. 6, 12, His Opinion of Shame. 
LI. > | | 

Victoria (Francis de) An Examination of what he ſays in 
Fayour of the Spaniards. III. 3. 9. Concerning the Li. 

1 r 3 mw ſ. 12. | 

irgil. An Explication of a Paſlage in that Poct apai 
Lactantius. tv. 4. 8. g g _— 


Th 

Siegler (Gaſpard) confounds two forts of Moral Certainty. 
I. 2. 11. A Remark upon what he ſays of the Obliga- 
tion of repairing a Damage. III. 1, 4. Concerning the 
Gain that a Man makes. Ib. ſ. . Of ſecuring the Legi- 
timate Children from any Damage by an adulterons GE. 
ſpring Ib. f. 93 Of a Contradiction attributed to Grotins. 
III. 3 6. Of Negative and Poſitive Communion. IV. 4. 
2. f the Original of Propriety, 16. . 11 Of the Pro- 
priory in Wild Beaſts taken as Game. IV. 6. 7. Of wild 
caſts which return to their firſt Owner. 15. f. 12. A 


_ falſe Application of a Law of the Digef IV.13. 5. A Re- 


flection ill founded on a Difſtinion o rotius, concerning 
Paternal Power, VI, :. 7. 
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INDEX of the moſt Material TH INGS 


WHICH ARE 


Mention d or Explain'd in the Text or Notes: 


A, 


| Bandon d; how a thing abandon'd may return to its 
firſt Proprietor, IV. 6. 12. 


Abdication ; What it is, Ib, 11, 11, 

Abraham ;, Whether Abraham ated prudently in calling 
Sarah his Siſter, IV. 1. 11. 

Abſent : Abſent Members, when not to be conſider'd in 
Aſſemblies, VII. 2, 19. 

Hbſurdities ;, To avoid them General Terms are to be re- 
ſtrain'd, V. 12, 19. 

Acceptance; It is neceſſary to make Promiſes irrevocable, 
III. 6, 15. Whether a third Perſon may accept in our 
behalf a Promiſe made to us by another, 1b. 9. 5. 

Acceſſions ; What they are, W 7. 1. Rules to deter- 
mine to whom they belong, Ib. 2, &c. When a Prince 
out of his own Income may make an Acceſſion to his own 
Patrimony, VIII. 5, 8. 

Account ; How many ways one gives an account of his 
Conduct, VII. 6, 2. 

Accuſations ; Unjuſt are diſadyantageous to the Perſons 
accus d, VIII. 4, 7. None wou'd be innocent, if it 
were enongh to bring an Accuſation againſt a Man, lb. 


Aecuſer ; Why he ought to lay open all the paſt actions 
of the Delinquent, 1b. 3 


3.22 


Accuſed ; Whether the Perſon accuſed may innocently 
deny the Fatt with which he is charg'd, VI. 1, 20. 
An agreement with the Accuſer is ſuppoſed a con- 
feſſion of the Crime, VIII. 4. J. Why the Perſon 
accuſed may appeal to his paſt Condult, Ibid. 3, 22. A 
Man dock not become infamous by being barely accuſed, 
Ibid. 4, 7. 

Acquittance or Diſcharge; What it is, V. 11. 7. 

nN Originary, IV. 6, 1. Derivative, and the 
orts of it, [bid. io, 1. Natural and Civil, Ibid. 6, 11. 

44; How far thoſe who concurr'd in the ſame 4&4 of 
Damage, are all Reſponſible for ic, III. 1, 5, There 
are Dividual and Individual ds, Ibid, | 

Ators upon the Stage; They had a mark of Infamy, ſet 
upon them by the Roman Laws, VIII. 4. 6. 

Aion ;, In what caſes one Man may be anſwerable for 
the Afions of another, I. 5, 14 Becauſe an Aion is 
adyantageous or hurtfal, it does not follow that tis 
morally good or evil, [hid. 2, 6. Good Actions are the 
ſareſt 42 * of Glory, VIII. 4, 12. In what 
ſenſe Human Ations are indifferent in themſelves, I. 
2, 6. Ations Pure and Mixt, what the 
When a Man is ſaid to be compell'd to ac, Ib. 4, 10. 
Mixt actions, Ibid, ſ. 9. Afions, which make a part or 
no part of Commerce, id. 5, 7. What it is that ſets 
a greater value upon thoſe, that make a part of Com- 
merce, V. 1, 6. What a Moral Action is, I. 5, 1. What 
is the matter of it, ibid. ſ. 2. The Form of it, 10. ſ. 3. 
It has the Nature of a Pofitive Form, I. f. 4. How 
its Effects are diſſolyved and extinguiſh'd, 1h, 9 6. How 
many different @walities it can have, [bid 7, 1. Its 
Quantity or abſolute Eſtimate, ibid. 8, 1. Its Re- 
lative, bid. ſ. 5, What Moral Action is perfect in its 
kind, Ibid. ſ. 4, What is meritorious, Ib. 9, 5. Action: 
neceſſary or indiſpenſable, and lawful or allow'd, Ih. 7, 
2. ag or Evil, Jö. ſ. 3. Indifferent, Ib. ſ. 5. One good 
Action is not better than another, [b.$, 1. Action, juſt, 
1bid. 7, J. Unjuſt, Ibid. ſ. 14. When it is not imputed 
to the hai Performer of it, ibid 5, 14. 

Ktion in Law ; There are a#ions wholly priviledg'd b 
the Civil Law, V. 11, 15. Actions after a conſtant . 
lence for Thirty Years utterly drop, IV, 12, 2. A 


1 
. 


*$S 


y ure, 187, "7c 


Perſonal a#jion upon a Right to a thing, 16. 9, 8. A 
Real a#ion upon a Right to a thing, Ibid. At#jons in 
fixt Forms of Proceeding, V. 2, 7. Unſcaſonable 
action, III. 4, 5. Inſcripti maleficii, VIII. 1, 1. In- 
fiitoria, III. 9, 1. Exercitoria, Ibid. De tigno jundo, 
IV. 7, 6. Noxalis & pauperici, III. 1, 6. Of R obbery 
Ibid. 1, 4. Alion founded upon Commiſhon V. 4 Ag 
© uod juſſu, III 9, 1. Aion of falſe Debt, IV. bo 
Ot things given upon a certain Cauſe, which Cauſe did 
not follow, [bid.f.4. A#ions whereby one may recover 
a thing given, and when not, Ibid. Aﬀfion upon 
concealing the Qualities of any thing ſold, Cc, 
V. 3, 2. Of Condemnation, 1b. 11, 15. Rerum amo. 


tarum, VIII. 1. 3. Negouorum gpeflorum, IV. 13. 13. 
V. 


4, 1. 
Adam, He had the ſole Propriety of every thing, while 


he was the only Man in the World, IV. 4, ii, Whe- 
ther his Poſterity are beholden to him for their Right 
to the Goods of this World, Ihid. 4, 11. Whether 


he gave Names to all Creatures agreeable to their 
Natures, id. 1, 4. 


Addifio in diem; What it is, V 5, 4. 
Adoption ; What it is, bid. 12, 11. An Adoptive Father 
ſhould be preferr'd toa Natural Father, and the Rea- 
ſon of it, IV. 11, 15. 
Adpremiſſor ; What it is in the Roman Law, V. o, 11, 
Advantage of another ; How many ways it may be pro- 
cured, III. 3, 2. 
Adventure; If one may adventure Money, IV 7, 12. 
Advocate; He ought not to take Money of both Parties 
V. 1, 5. He ought not voluntarily to undertake a 
bad Cauſe, IV. 1, 21, If he may uſe falſe Colours, 
or feigned Arguments to defend his Party, 3/44. 
Adultery; What it is, I. 1, 6. VIII. 1, 3. A juſt Cauſe 
of Divorce, VI. 1, 21. Whether the Husband, w/o 
lies with his own Wife, taking her for another s 
commits adultery, I. 3, 16. Whether the Adulteres 
ought to indemnify the Husband and his Children, III. 
"Pa 
Affairs; When one manages another's Affairs at his own 
Coſt and Charges, the other ought ro requike the -ains 
and refund the Charges, ibid, 6, 2. IV. Iz, y 
Afﬀinity ; When it ceaſes, VI. 1, 36, What 
affinity are forbid, ibid. [. 35. 
Age; its diſterent Degrees, I. i, 10 What age is capa- 
ble of meditating Guile, ibid. . What is the founda- 
tion of that Reſpect and Honour, we pay to old 
Age, VIII. 4, 12. 2 
Aeg reſſor; He is not always the Agereſſor, that firſt takes 
up arms,” I. Jy 6. If one may always ſlay an unjuſt 
Aggreſſor, II. 5, 1. and Set. 3d. Or one that aſſaults 
another by miſtake, ibid. ſ. 5. Or one that is more 
nſeful than the Perſon aſſaulted, jbid C 14. Or who 
only would maim, not kill, ib. ſ. o. Or who makes 
an attempt upon another's Honour, or Chaſtity, ibid. 
ſ. 11. Or for giving a Box of the Far, ibid. ſ. 12. If 
the aggreſſor who thirſt gave the Injury, may fairly 
reſiſt the other Man when he endcayours to revenge it 
| ibid. [. 19. 4 
Air; Whether it may be appropriated, IV. 5, 2. 
Alienation ; A Conſequence of full Property, ibid. " TRE 
Its neceflary Conditions, ibid ſ. 2, 3. Whether in 
the alienation of Property, delivery is requir'd, ibid. 
ſ. 5, Sc. The Right of Alienation is not # Join'd 
with a Right of Property, ibid. 4, 2. Sce Mr. Barbeyrac's 
Notes, N. 8. Alienation is either ſimple or conditio- 
nal, ibid. ſ. 4. If the Alienation of a Kingdo n, or 
any part of it is in the Power of the King, VI. 3 9. 
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Alliances ; What they are, and of how many ſorts, VIII. 
9, 1. They are made by both Parts in * of ſome 
Advantage, /. ſ. 5. How they may be broke, ib, f. 11. 
Real and Perſonal A4lliances, th. ſ. 6. Rules to diſtin- 
guiſh them, #b.ſ. 7. 8. Equal Alliances, and their 
different ſorts, ib. ſ. 3. Unequal Alliances, 1b. f. 4. 
Alliances for the Eſtabliſhment of ſome things, as far 
as they are due by a Right of Nature, ib. f. 2, and II. 
2, 11. 

Allies; If by Allies are meant ſuch only as were Allies, 
when the League was made, or ſuch as are afterwards 
taken into Alliance on either ſide, VIII. 9, 10. He that 
hath bound himſelf in an unequal Alliance with another, 
doth by that very Act acknowledge a Superiority of 
Worth and Dignity in the other, ib. 4, 15. Whether an 
unequal Allie does not thereby endanger his Sovereignty, 
ibid. 9, 4. Every Allie is to have his Share of the Booty, 
ib. 6, 18. In wn! A Calcs he is oblig'd to aſhſt his Allies, 
ib. 6, 14. When Two Parties, both Allies to a Third, 
make War upon one another, which of them the Third 
Allie ought to aſſiſt, 1b. 9. 5. When he may break his 
Alliance, ib. Suppoſe it had been ſtipulated between 
Two Allies, that one ſhould not paſs through the other's 
Territories with an Army, what is to be done in point 
of Convenience in Time of War, V. 12. 4. 

Ambaſſes ; Law of Ambaſſies upon what founded, II 3, 


23. 

Ambaſſador; His general Duties, VII. 8. 10. He is not re- 
ſponſible for what he ſays by his Maſter's Order, I. 5. 
14. When he can return home of himſelf, V. 12, 20. 
When he may be looked upon as a private Perſon, 
VIII. 4. 21. Whether an Ambaſſador of a Republick 
ought to yield that of a King, % {. 20. Whether Re- 
priſals may be made upon an Ambaſſador, ib. 6, 13. & 
1b. 9, 12. Whether he is to enjoy the Privileges of an 
Ambaſſadoy in a State whereof he was a Member, ibid. 
11. 3. 

Ambiguities; How they way be explain'd, V. 12. 5. 

Ambition ; A general Evil, VII. 1, 79. That of Conque- 
rors does not make a War Juſt and Lawful, VIII. 
. 

Analogy ; It ought to yield to Uſe, IV. 1, 4. 

Anceftors ; Their Glory ſerves but to ſet in a clearer Light 
the Shame of their Degenerate Poſterity, VIII. 4, 31. 
Their Poſterity is frequently reſpected upon their ac- 
count, 1b. 3, 17. ä 5 

Animals; To whom belong their Breed, IV. 7, 4. Tamed 
and Wild, ib. 6, 5 Sociable Animals, VII. I, 3. 

Antiquity alone hath no real Honour in it, VIII. 4, 17. 

Apology ; If thoſe who make an Apology for a bad Action 
are anſwerable for the Damage, III. „4. If one can 
make juſtly an Apology for the Crimes of his Prince, VIII. 
I, 7. 

Apprentice ; If one may juſtly exact of every Apprentice ſo 
much as he alone ſhould pay, if none elſe were to be 
taught the ſame thing, V. 6, 

Approver ; If he ought to be puniſh'd as much as the Au- 
thor of an evil Action, III. 1, 4. 

Arvbitraters; Who they are, V. 13, 3- How many forts 
there ate of them, 1b. l. 5. The Duties of an Arbitra- 
tor, ib. ſ. 4. Whether there may be any Meeting be- 
twixt the Arbitrator and the Parties concern'd, ib. If one 
is oblig'd to acquieſce at his Determination, juſt or 
not, ib, What Perſons ought not to be 4rbitrators, ib. 
Aftet what manner he ought to execute his Sentence, 
ib. . O. Of referting a Matter to his Judgment, V. 


2 


I. 2. 

Ariſtocracy What it is, VII. 5, 3. How it is formed, 3b, 
. 

Arms; What we underſtand by the Word in Treaties, V. 


6 

Army; What is underſtood by it, V. 12, 4. If one ſhould 
give Paſſage through his Country to a ſtrange Army, 
III. 3, 5 | | 

Coats of Arms; Their Uſe and Antiquity, VIII. 4, 30 

Axts ; Men are intirely inſtructed in ſuch Arts as are moſt 
neceſſary for Life, II. 2, 4. 

Articles; The particular Articles of a Contract are as ſo ma- 
ny Conditions, III. 8. 8. 

Aſcendants; They ſucceed upon Failure of Iſſue in the 
Deſcendants, IV. 11, 15. 

Aſs ; The Deciſion of a pleaſant Diſpute about the Shadow 
of an A, V. 1, 5. 


IJaſſines are infamous, VIII. 4, 5. If one may make uſe 
of them againſt an Enemy, 106. 6, 16. They cannot de- 
mand their Reward, nor be compell'd to commit that 
Murder, they were engag'd in, III. 7, 7, Whether the 
Man that ws makes an Attempt to kill another, ought 
to be puniſh'd with Death, VIII 3, 23. 

Aſſembly ; How many Perſons it ought to conſiſt of, VIL 
2, 19. | ; 

Ablass, or Partners ; Their Mutual Offices, V. 8, 4. If 
one Aſſociate is reſponſible to the reſt for the Loſſes oc- 
caſion'd by him, py He ought to have a part of the Profit, 
that partaken of the Loſs, 16. [ 3. 

Aſſurance ; A Contract of Aſſurance, VII. 9, 8. 

Ajſylums, or Places of Reſuge; Why they were eſtabliſh'q 
under the old Law, 11.5, 15. If thoſe who fled thither 
were not liable to repair the Damage, III. 1, 7. | 

Aſtrology ; It is contrary to Religion and Morality, II. 


4, 4. | 

Atheiſts ; How many ſorts there are of them, III. 4. 4. If 
they have any true Idea of Duty, Right and Obligati- 
on, II. 4, 3. If they ought to be tolerated, VII. 4, 2. 
If one may juſtly puniſh them for their Infidelity, III. 
4, 4. If one may place any Truſt in them, ib. 6, 9. If 
a Society of Atheiſts would not be more corrupted than 
thoſe which keep the Fundamental Principles of Re. 
ligion, though mixt with Error and even Idolatry, II. 


„19. 

4 It wholly deſtroys all natural Obligation, III. 
4, 4. It is not a ſimple Faule of Imprudence or Igno- 
rance, Ibid. : 

Auction (Publick) What it is, V. 5, 6. The Law of this 
ſort of Sale, V. 1, 10. | 

Avocatory Commands; What they are, and of what Force, 
VIII 11. 3. | 

Authority; What it is, VIII. 4. 12. How it may be the 
Principal Cauſe of Moral Actions, I. 5, 14. The Au- 
thority of Maſters is a Hindrance to the Diſcove- 
ry of Truth, II, 4, 13. See Mr. Barbeyrac's Notes, 
N. 11. 


B, 


Bail; See Surety. 

Bailiffs;, Why their Office is accounted diſhonourable in 
many places, VIII. 4, 6. 

Baniſhment, When it is lawful or not, VIII. 11. 7. He 
that is condemn'd to it, ceaſes to be a Member of the 
State, ibid. 

Barbary ; Part of Africa, if the People of it ought to be 
look'd upon as 8 infamous, VIII. 4, 5. 

Barrenneſs ; It is not a ſufficient Cauſe for breaking Marri- 
riage, VI. 1,21. 

iy gont4. They are as near related to their Parents as 

egitimate Children, IV. 11, 6. Maintenance is due 
to them, ib, They may ſhare with the Legitimate, if 
their Parents die | Wap . ib How they arc look'd 
upon in many States, VIII. 4, 6. Their Legitimation 
or Reſtitution in the Blood does not change the Nature 
» = thing, but only produces certain Moral Effects, 
ib. 26. 

Batchelor ; If he is always free to remain ſo, VI. 1, 7. 
o iu Civil Laws can oblige certain Perſons ro it, 46. 

Beaſts; Wherein conſiſts their Liberty, II. 1, 4. There 
are Two Extreams to be avoided in Reaſoning upon 
the Springs of their Motions, I. 3, 1. Morality 1 
from their Example is not ſolid, II. 3, 2. No Law 
common to them and Men, ib. . 2. and IV. 3, 5. If 
we may Lawfully kill and eat them, 1b. ſ. 4, 5. We 
ought to 9 Thoſe which are ſerviceable to us in 
our Husbandry, ib. ſ. 6 Why God forbid the Iſraelites 
to cat ſome Beaſts, ib. ſ. 2, If the Owner of a Beaft 
is reſponſible for the Damage it cauſes, III. 1, 6. and 
IV. 3, 5. When our Neighbour's Beaſt falls into a Ditch, 
we ought to help it out, though he is our Enemy, III, 
3, 4 Why the Law of Moſes order'd the Beaſt to be 
{lain with the Man that had abuſed it in an unlawful 
way. II. 3, 3. Wild Beaſts of a Park or Foreſt, to 
whom they belong, IV, 6, 11. How they may be re- 
ſtored to their firſt Owner, ib. ſ. 12. If the Marks which 
one puts upon them is ſufficient to preſerve his Property 


in them, ib. 
4 Herd 
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Herd of Cattel ; How to take Poſſeſſion of a Herd of Cattel, 
IV. 9, 7. The Right of putting them to drink in a 
Neighbour's Field, IV. 1, 12. 

Beatitude, See Felicity. 

Beauty; It is not a lawtul Reaſon to pardon one convinc'd 
of a Capital Crime, VIII. 3, 17. Disfiguring the Face 

of a Virgin requires compenſation, III. 1, 8. 

Bees; They are wild by Nature, IV. 6, 5. The Difference 
between their Communities, and human Societies, VII. 
2, 4. Whether that Man is guilty of Treſpaſs, who, 
by poiſoning the Flowers of his Garden, cauſes the 
Death of his Neighbour's Bees, III. 1, 3. 

Beggars; The proteſſion of Luſty Beggars is Shameful and 
highly Blameable, II. 4, 15. III. 3, 2. Upon what 
Condition they ought to be regarded in States, where 
they are tolerated, VIII. 4, 5. 

Being; What a Phyſical or Natural Being is, I. 1, 2. A 

Moral Being, ib. . 2, 3. Who is the Author of Moral 
Beings, ib. Their Original and End, ib. ſ. 4. Their 
Effects and Vertue, ib, Their different ſorts, ib, ſ. 5. 
How they are deſtroy'd, ib. ſ. 23. | 

Benefice ; When tis vacant, V. 12. 8. 

Beneficence ; The Excellencies and Rules of that Virtue, 
III. 3, 15, | 

Broader; If in the Inheritance of an Inteſtate he ought 
to be preferr'd to Parents, IV. 11, 16. 

Benefits ; What they are, III. 3, 15. We ought not to be 
curious in enquiring into the Motives of it, III. 3, 
16. It is not a Benefit to abſtain from doing us harm, 
I. 9, 4. Nor to bring one out of that Danger, into 

which he had brought him, III. 3, 16. If tis of 

ye Worth from an Enemy, than from a Friend, 
III. 3. 20 
Benevolence; It is moſt Agreeable to Human Nature, II. 


2. 7. 

Blank; What the Effect of Blank Papers ſubſcribed, 
III. 9, 2. What a Blank is, and how it is legitimate, 
V. 9, 7. 

Body — what the Care which every one ought to take of 
his Body conſiſts, II. 4. 14, How many ſorts of Bodies 
there arc, VIII. 12. 7. 

Body of Men, (Community) How it may be reduced to 
one only Perſon, VI. 2.19 Men attribute to it diffe- 
rent things which r _ with it, VIII. 3. 29. 
How it may be puniſh'd, 4b. f. 28. Crimes committed 
by a Body are effac'd by length of Time, ib. ſ. 29. The 
different ſorts of ſubordinate Bodies of the ſame State, 
VI. 2. 21. 22. 

Borrower ;. His Engagements, V. 4. 6. ib. 7. 1. 

Booty ; How a Man acquires the Propriety of the Booty, 
which he takes from an Enemy, IV. 6, 14. VIII. 6, 17. 
To whole Profit it is, ib. 6, 18. To whom that which 
is retaken ought to be reſtor'd, ib. . 22. 

Brot bers; In what Order Brothers, both of the ſame Mo- 
ther (Uterins) as well of the ſame Father as Mother 
ſucceed abinteſtate, IV. 11. 17. 

Buildings ; Whether they go along with the Ground, 
IV. 7, 6. The Right of raifing a Building higher, 
ib. 8, 11. 

Buyer; Whether one Man is * to buy the Commo- 
dities of another, III. 3, 12. Obligations between the 
Buyer and the Seller, V. 5. 5. The Buyer ultimately 
pe” {ya upon the Price of any Commodity, 16. 6. 1. 
Who takes any Commodity without agreeing upon the 
Price, is ſuppos'd to oblige himſelf to the common 
Price, ib. Whether the want of any Commodity can 
juſtify the ſelling it the dearer, 4b, 1,4, Whether the 
not wanting it can juſtify a Man's buying it too cheap, 
ib. f. 10. Whether the Buyer can innocently give for 
a Commodity leſs than the Price appointed by the 
Law, ib. ſ. 8. If Two buy the ſame 4 how 
it is decided, ib. 5, 5. IV. 9, 8. Sce Mr. Barbey- 
rac's Notes. | a 


C. 


Cabals; See Faction:. 

Calumniators; They cannot be too ſeverely puniſh'd, 
VIII. 3, 27. 

Capacity ; The Natural Capacity of —— is not of 
it ſelf a Title ſufficient to give us any Authority over 
thoſe who are not in a Capacity of governing themſelves, 


III. 2. 8. 


Captain; If a Captain of a Ship may leap into the Air 
without being guilty of Self-murder, VIII. 2. 4. 

Cardinals ; The vain formality that Cardinals uſe in entring 
into the Conclave, IV. 2, 5. 

Care; Three Degrees of it, I. 7, 16. | | 

Career; It one ought to give the Reward ropos'd to 
thoſe that arrive the ſame time at the End of the Ca- 
reer, V. 12, 14. 

Cn ; How 8 7 underſtand theſe words of 
the Treaty concluded with the R -at 
abide Ko V. 12, 16. N N _ 

Cauſes; In what ſenſe Natural Cauſes farniſh us with 
Matter for an Imputation, I. 5,6. The invariable and 
incvitable Concatenation of Cauſes and EtteGts, is an 
Opinion contrary to Religion and Morality, II. 
4, 4. Moral Cauſes, I. 5, 3. Fhe Principal Cauſe, 
Subaltern Cauſe, and Collateral Cauſe of an Action, 
I, 5, 14. Cauſe (in Matters of Law ) what it is, V. 

i 

Certainty, (Moral) There are two forts of it, I. 2. 11. 

Charges, (Publick) See Employment. 

Chance, The Injury that is done by meer Chance, is not 
to be imputed, I. 5, 5. III. I, 6. 

Children ; If one may do a Child an Injury while he is 
yet in his Mother's Womb, I. 3 Why they cor 
rect Children, ib. 5. 10. If a Child can have any 
Right or Property, IV. 4, 15. VI. 2, 8. If his Pro- 
miſes are Valid, III. 6, z. Why one onght to take 
great Care of hindring them from Lying, IV. 1, 7. 
How long they are incapable of contratting any valid 
Obligation, III 6,4. If it is lawful to tel] them any 
thing that is falſe, IV. 1, 15. Whence comes the 
Eaſineſs that they have to diſcern Juſt from Unjuſt, 
II. 3, 13. If one ought to put an Enemy's Children 

to Death, VIII. 6, 7. A Child which is but conceiv'd, 
is — in many matters of Law, as if he were 
already in the World, IV. 12.10. The Rights which 
ought to paſs to a Child not yet born, but even con- 
ceiv'd, ih. 

Children; (Sons or Daughters) What is meant by them in 
the Law, IV. 11.6, One may make them periſh to 
ſave their Mother, but not kill or expoſe them, VT. 
2,6, To whom a Child that is expos'd belongs, IV. 
6. 14. VI. 2, 3. If a Father may pretend to the Succeſſi- 
on of his Child, IV. II, 13, Children do not always re- 
ſemble their Fathers, VIII. 3, 33. 16. 4. 25. In what their 
Dependance on their Parents conſiſts, and what is the 
Foundation of it, VI. 2. 1, &c, If they may marry 
without the Conſent of their Parents, 4b. ſ. 14. The 
Duties of emancipated Children, ib. l. 12. Legitimate 
Children ought to be acknowlcdg'd ſuch by their Fa- 
thers, IV, 11, 10. They arc prefer'd to Natural Chil- 
dren in Succeſhons abinteſtate, ib. f. 9, Children paſs 
before all other Relations, ib, ſ. 3. If they ought to 
inherit what is beyond their Nouriſhment, 16. 7. If 
their Fathers and Mothers are indiſpenſibly oblig'd to 
nouriſh them, ib. f. 4 If they may be puniſh'd for their 
Father's Crimes, I. 9. 10. VIII. 3, 33. ib. 4. 32. If 'tis 
properly a Puniſhment for them, to be excluded from 
the Inheritance, or have the Goods of their Fathers con- 
fiſcated, ib. 3.31 © 32 How one imputes to them the 
ues or evil Actions of their Fathers, I. 9, 2. The Num- 
er of Children was (according to the Emperor Adrian) 
a good Reaſon for alleyiating the Puniſhment of theic 
Fathers, VIII. 3, 17. 

Chriſtianity ; The Precepts of Chriſtianity are not contrary 
to the juſt Defence of a Man's-ſelf, II. 5, 14. 

Citizen ; what he properly is, VII. 2, 20. An Idea 
of a good Citizen, ib. 1, 4. VIII. 6, 14. Their ge- 
neral and particular Duties, VII. 8, 10. A Citizen 
ought, notwithſtanding an Oath to the NN to diſ- 
cover the Plots that are contriv'd againſt the Prince or 
State, IV. 2, 9. If he ought to ſacrifice his Honour 
for the Good of the State or Sovercign, VIII. 4, 10. If 
they have a Right of requiring Indemnity for the 
Loſſes they have ſuſtain'd upon the Publick Account, 
ib. 8. 3. What Rank Citizens of ſome States onght 
to hold amongſt thoſe of another, 46, 4. 24. It every 
one is a Debtor for the Sums borrow'd in the Name 
of the State, ib. 5, 11. If he may be deliver'd to any 
Foreign Power that demands him, ib, 2, 5. If he 

may 


may retire when he pleaſes, VIII. II. 2, 3, 4. It he 
may be baniſh'd without having merited it by ſome 
Crime, 10. { 6, 7. If ſome Citizens aſſembled in ſo lit- 
tle a Number, that they cannot make up a Body of the 
State, preſerve the Privileges of the ancient People, VIII. 
12. 8. Sce more under the word Suljects. 


Cicility ; One ought not to puſh Civility too far, VIII. 


„ 1 

Clanſes; The different ſorts of them, III 8. 1. What is 
the Effect of thoſe, where one declares that all poſterior 
Ads or Ordinances ſhall be Null, 1 6. 6. What a Com- 
miſſary Clauſe is, V. 5. « VII. 5, 17. 

Clemency ; How many Parts it hath, VIII. 8, 23. 

Cog nati; Who they are in the Roman Law, V. 12,11 

Chcler ; (Anger) It ought to be repreſs'd with a great deal 
of Cate, II. 4. 13. 

Collateral; When they are call'd to Succeſſion, IV, 11. 


14, 17. 
Collegues ; How many ſorts of Collegues there are, VII. 


2, 19. 

HT: The Uſe and different ſorts of Colonies, VT'T 11, 
6. & ib, 12.5. If a Colony, which forms a new State, 
ought to acquit the Debts of that from whence it pro- 
ceeds, ibid. 

Combats ; If ſingle Combats, or thoſe of an entire Army, 
made to 13 a Difference are legiting ate XII. 8. 5 
Thoſe who prais'd themſelves for a Fight with Per 5 
were declar'd infamous amongſt the Romans, VII 

= | 

8 The general Law eſt1bliſh'd in Commerce, 
V. 3 10. The juſt Bounds of the Liberty of ommerce 
amorglt a'l People. III. 3. 1, 2. W. e I. 5, 
4. Ine different ſorts of Alliances in Matters of Com- 
merce, ih. 9 3. The Treaties of Commerce run upon a 
fivouab'e thing. ib. . 7. 

Comm hon; The ditterent ways of giving a Commiſſion, 
\. 4 5. How one -ught to execute it, 60-8; 2:08 
it can be latisfy 'd by an Equ.valent, ib.f, 3. He who 
gives a Commiſſion to commit a Crime, 1s as Culpable as 
the Author of the Action, I 5, 4+ 

Common How many ways a thing is ſaid to be common to 
many, IV. 4. 3. ; 

Community; tiow the primitive Community of things hath 
been aboliſh'd, ib. ſ. 6. How it was prejudicial to So- 
cicty, ih {, 7. How many ſorts of it one may con- 
ceive, ib. ſ. 2. 

Compaſſion ; It is an intereſted Settlement, III. 3, 4. 

Compenſation; What it is, and in what things it hath 
place, V. 11 $, 6. 

Complements ought not to be taken, at the End of a Letter, 
as if they engag'd to any thing, III. 5, 10. 

Compulſion ; there are two ſorts of it, I. 5 9. In what 
it ditters from Obligation, I. 6, 5. III 4,6. If it al- 
ways hinders one from having the Guilt of an Action, 

to which he was forc'd, imputed to him, I. 5.9. 

Conduct; How many ways one may give an account of his 
Conduct, VII. 6, 2. | 

Concourſe ; How in a Concourſe of many Perſons to the 
ſame Action every one is reſponſible, III. 1, 5. 

Concubines ; What is meant by Concubines, VI. 1, 36. What 
Claim the Children of a Concubine have to the Succeſſh- 
on of their Father, IV. 11, 9. a 

Condition; What it is, III. 8, 2. What are the Eftecis 
of it, ib. ſ. 2. If they have ſometimes relation to 
the preſent or time paſt, ib. ſ. 3. Tacit Conditions, 
III. 6, 2. & ib. 8, 1, Chargeable Conditions cannot 
be added to a Promiſe after the Moment it hath been 
offer'd and notify'd, ih. 9, 7. Conditions poſſible or im- 
poſſible, ib. 8.4, 5. Conditions Caſual, Arbitrary, and 
Mixt, ib, ſ. 4. Conditions which include ſomething 
unlawful, ib. ſ. 5. A Condition is held for accom- 
pliſh'd, when the one Party hinders the Execution of 
it, 4b. 

Conditions; ( Eſtate of Life) The Difference of Con- 
dition does not make one Man more Honeſt than an— 

other, VII. 4, z. When it comes to paſs, that cer- 
tain Conditions p:{s for diſhonourable, although rey 
do not of themſelves include any thing vicious, 4b. 
. 6. One ought to be content with his Condition, II. 
4. 9. . 
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Cor federation ; A perpetual Confederation is th 
of all Leagues, VIII. 9, 6. 

. e 3 _ one onghr to regulate the Order 
0 anks an recedency a 7 | 
Powers, 4b. 4, 22, , 2 725 N 

Conſequences; The neceſl:iry Conſequences of an Agi 
entting in the Eſtimation of Damage, II. 1 9 The 
(o lequence of a Crime render it more grievous 1 
worthy of greater Puniſhment, VIII. $; 48; — 

Cor; 7 * . das aA Contract of Confidence, or 

ruſt is + IO, 8. , 
the Force of the Les, oe 2 make it to evade 


Cenfſcation, To whom the Right of | i 
. n the Right of Confiſcation belongs, 


Cenſuſion; What it is, (in the Style of the Law) v 
. 
Cor jectures; The Uſes of them for the interpretation f 
rains. 4b. 2, 5. C4 ter 
Con jumct o; Tak he ch are ag1inſt Nature, ore unla 
ful, as well »s conſas'd Conjur@iors, XI. bod $a 
Conquerors, T ey have no Right over thoſe who have been 
their e on panions it their Conqueſts, VII“ 6, 21 
Congneſts , Ihe low da ion of the Right of Congqueſts ib 
Jait ConguiPts, VII. 7. 3 Uiguſt, ib. ſ. 4. 1 
hw” ar wumry , Wonat Degrees of it are forbid, and why, 
j, . $2, 34 
Cen / wie; . lit it is and the different Ations of we, [I 
© & 0 ferent %rts of it, #b. ſ. 5, Sc. The Rules 
which it ought to foilow, 7 Its Sentiments are not a 
Bridle ſufficient to reſtrain the Malice of all Men, VII. 


e molt ſtric 


.I. 

Conſent; The Conditions that are eſſ-ntial to ever 
Conſent, III. 6 3. The Signs of Conſent, ibid l. 6 on 
ſent is the Foundation of every Obligation impos'd b 
Promiſe or Conventions ibid. | 1. Expreſs and Tack 
Conſent, ib. 2. It it is neceſſary to ſuppoſe a Preſum'd 
or Feign'd Conſent, as the Roman Lawyers do, i6 f. 2. ; 

Conſent ; (an agreement of many Perſons to acknowledg 
the ſame thing) if the Conſent of the People is the 
Foundation of 3 Law, II 3. 7, 8. 

Conſolidation; What it is in the ſtile of the Law, IV. 


Wy TS, . | 

Contract; The difference. between Contrad and ſimple 
Patts, V. 2, 1. The. eſſential, natural and accidental 
Qualities of a Contra#, ibid. 0. 2, Obligtory on 
one fide, or two, or mixt, [hb 2, 5 Keal or ſimple 
Conſent, or verbal, 16. 6. Nam'd or nameleſs Con- 
traits, ib. . 7. Gainful and chargeable Contra8s, ib. 
l. 8. Of Truſt and ſtrict Right, 24% (.9. III. 6 8, 
The different ſorts of Chargeable Contract. V. 2, 9. 
Mixt Contracts, ibid. ſ. 10. There ought to be an E- 
quality in Chargeable Contrad s, ibid. 3. , Cc. But not 
in Gainful, 6. ſ. 7. In Chargeable, nothing is to be 
token upon 83838 that 'tis a Gift, wid. ſ. 8 What 
a Contract of Eſtimation is in the Roman Law, bid. 2, 9 
Contracts which are enter'd with hazard, ilid. 9 W hat 
is the meaning of the Diſtinction of voluntary and invo- 
luntary Contracts in Ariſtotle, I. 7. 12. VIII. 4 
Contra concerning any thing belonging to another, 
but of which one is in Poſſeſſion by Truſt, is null, IV. 
13. 5. Sce more under Pac. 

Contrating ; (The Partics) The Infidelity of one Party 
e the other, V. 17. 9. They ought and are 
04.4 jt to know the ſtate and 1986 of each other, 

11 9. 5. 

Contradiflions; How one ought to reconcile ſeeming Con- 
traditions, V. 12, 6. And manifef ones, ih, 

Converſation ; If in Converſation one may expreſs himlelf 
after a manner, which may make a third conceive a 
falſe Opinion, IV. 1, 38. 

Corn; Fars of Corn may be pluck'd by thoſe that paſs by, 
III. 3, 4. One ought 7 
ings, ibid. 

Corporal; Things Corporal or Incorporal in the ſtile of the 
Law. See Things. | 

Correction; If any one may ule Correction towards all o- 
thers, VIII. 3, 10, 

Counſel ; It is in ſome reſpetts Sacred, III. 3, 3. In 
what it differs from Law, I. 6, 1. How they, who 
give Counſel, which engages to Sin, participate of the 

Crime 


to leaye for the Poor the glean- 
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Crime of another, ib, 5, 14. How they are Reſponſible 
for tac Damage, III. i, 4. 

Counſellours of a State; Their Duty, VII. S, 10. If they 
are Reſponſible for the Damage, for not having oppos'd 
the pernicious Degus of the Prince, II. 4, 4. 

country; How one renders himſelf Maſter of a Deſart 
Country by right of ficlt Occupant, IV. 6, 3, 4. All 
that is inclos'd, not belonging to any particular Perſon, 
belongs to the State, ih, 

Cowwards;, A Stratagem which the Cowards amongſt the 
Romans made uſe of to avoid going to the Wars, and 
how they puniſh'd thoſe who had recourſe to this Ex- 

edient, VIII. 2, 3. 

Courtiſans Sec Whore, 

Creatures; It is with the permiſſion of G O D that Men 
make uſe of Creature, IV. 3, 2. 

Credit; What it is, V. 5, 4. They who ſell upon Credit, 
may ſet a great Price on their Goods, ib. 1, 10. 

Creditor ; What is meant by a Creditor in the Roman Law, 
V. 11, 1. In rendring his Bond of Obligation he quits 
rhe Debtor, III. 6, 2, 16. How he ought to uſe the 
thing given in Pawn, V. 10, 14. 

Crime; It is - Perſonal, VIII. 3, 33. Legiſlators cannot 
determine at their Will, rhe nature of Crimes, ibid. 
1, 3. One mult diſtinguiſh in every Crime, the Vice 
and the Puniſhment, IV. 1, 20. By what Circum- 
ftances one judges of the Greatneſs and Enormity of a 
Crime, VIII 3, 18, Sc. In what ſenſe Crimes ate ſaid 
to be perfetted, even before their Execution, I. 7, 4 
VIII. 3, 18. Crimes to come cannot be imputed by 
a retroaltive Effect, I. 5, i2. One ought not to be 
puniſh'd for another's Crime, VIII 3, 33. How one 
may be as guilty as the Author of a Crime, I. 5, 14. 
When it is that one punithes a Crime that is but in 
its Birth, VIII. 3, 14. What Crimes carry Infamy, 
ibid. 4, 7. It there are properly any publick Crimes, 
ibid, 3. 28. How many ways a Crime may be aboliſh'd, 
I. 9, 6 One onght not to commit a Crime to obey a 
Superior, VIII. , 7. It is not a good Deed nor 
a Merit to abſtain from a Crime, I. 9, 4, 5. When 
it is that the proſecution of a Crime before Civtl 
Tribunals hath Peeferietion: IV. 12, 2. The Crimes 
which often pals unpuniſh'd, ought to be puniſh'd 
more ſevercly, II. 5. 17. Thoſe which have been 
committed a long time, ought not to be puniſh'd lo 
Exactly, nor with ſo much Rigour, as thoſe which 
are quite recent, VIII. 5, 29. Princes ſometimes 

aniſh Crimes by which they get an Advantage ; as 
| nar 2h Sc. III. 7, 8. They who get ſome 
Profit from a Crime committed by their Conſent, can- 
not complain of the Author of the Crime, ibid, 
The Crimes ag inſt which it is moſt hard to pre- 
caution ones {elt, are thoſe which deſerve the molt Ri- 
gour, V 8, 4. 

Criminal; If he may to avoid puniſhment, fly, or deny 
his Crime, IV. 1, 20. VIII. 3, 4. It. is not a valid 
Excuſe for him to have Accomplices or Companions 
of his Crimes, ib. ſ. 17. If he who marches of him- 
ſelf to the Place of Puniſhment, or mounts the Lad- 
der, is guilty of his own Death, I. 5. 3, The Crimi. 
nals to whom one ordains to kill themſelves, VIII. 
2, 1. If a Criminal may be puniſh'd by another Per- 
ſon as culpable as himſelf, ib. f. J. If one qught to per- 
mit Criminals the choice of their Puniſhment, vid. 
f. 4 Why they puniſh thoſe who forbear ſaving 
them, ibid. ſ. 31. If one may ſometimes pardon a Cri- 
minal, ibid, ſ. 15, &c. 


Criticiſm; The general Rules for it, V. 12, 3. What 


the Uſe and Neceſſity of it is, II. 4, 13. 

Curious; How one may gull People which are ridiculouſly 
Curious, IV. 1, 18. 

Cuſtom; If thoſe Cuſtoms which have relation to the Law 
ef Nations are Obligatory, II. 3, 23. 


D. 


Damage; What it is, TIT. I, 3. In what it differs from 
Injury, I. 7, 13. How many ways one cauſes a 
Damage, III. 1, 6. Rules for judging whether one 
is bound or not to repair it, ib. ſ. 4. Exteriour Da- 
mage, ibid ſ. 3. Who they are that one ought to re- 


gard as the Authors of a Damage, ibid. ſ. 4. What is 


the order according to which they who concur in the 
canling a Damage are oblig'd to repair it, 4644. ſ. 5. The 
indiſpenſable neceſſity of repairing a Damage which 
one has cauſed, ibid. ſ. 2, The general Rule which 
the Author of a Damage ought to follow to make an 
Eſtimation of it, ibid. I. 9, If a Magiſtrate ma diſ- 
ence with this Reparation of a Damage, vir 3, 4 
f in the Reparation of a Damage cauſed without De 
ſign, one ought to take account of the Eſteem that 
the Perſon endamaged had for the Thing that is ſpoil'd 
or made worle, V. 1. 7. The Action which one had 
by the Roman Law, to oblige him from whom one 
apprehended a Damage, which was not yet happen'd 
but which one had cauſe to fear, to A it, 
II. 6, 8. Damage Direct, or cauſed by Accident, VIII. 
3. 37. 

Danger; No Danger ought to make us aban; 

8 _ 4, 18. When 2 is in danger Al 
de ought to think of nothing but laving i | 
1 178 | g ving it, II. 5, 2. 

Dart; If with a Dart one may take Poſſeſſion 4 
movable, by right of firſt 8 IV. 6 5 adn 

David; If King David might revoke his Word which he 
had given to Shimei with an Oath, and if he violated 
his Oath by the Orders which he gave to Slomon at his 
Death, VIII. o. 3. 

Day; What they intend by that in a Ticaty of Truce 
by Example, V. 12. 7. 

Days ; Services for Days, IV. 8. 11. 

Death ; How one muſt underſtand that common Maxim 
That Death puts an End to all in matter of Engage- 
ments, III. 4, 11. V. 11, 12, It is not abſolutel 
above the Firmneſs of human Spirit to ſuffer Death 
III. 7, 5. Why ſeveral expoſe themſelves to Death 
33 the Perſons they love, II. 3, 14. Civil Death 

oF vis ® . 

Dying Perſons ; Whether one ought to execute their Or 
ders, AF 10, 8. | | 

Debts; Active Debts are taken according to the numb 
of the Creditor's Goods, I 6, 11. It | Ba may — 
them by Right of War, VIII. 6, 20. What Paſſive 
Debts are in the Roman Law, V. 11, 1. If one may 
remit them, or give Delay to the Debtors, when they 
are Men that are very Necefſary in the time of War 
VIII. 5, 7. Or in ſome other Circumſtance, where 
the Good of the State demands it, 4b. 10, 7. How the 
Members are bound to the Debts contradted in the 
Name of the Body, VII. 2, 22, The Debts of Kings, 
if their Succeſſors, or the People, ought to acquit 
them, VIII. 10, 8. The Changes which happen in a 
State do not annihilate publick Debts, bid. 12. 2. IF 
a Colony ought to contribute to the Acquitment of the 
Debts of the State from whence it procceds, ibid, 
ſ. 5, Whom the Debts fall upon, when two or more 
diſtinct States are formed or reunited into one, ibid, 

Debtor ; What is meant by Debtor in the Roman Law 
V. 11, 1. When it is that he is acquitted by having 
recovered his Bond, III 6, 16. If he may be ac- 

uitted by the giving up his Goods, V. 10, 10. He who 
wears not to pay, is not acquitted by that. IV. . 
If another ied. 1 3 V. . 1. 2 5 
Debtor is held inſolvable, III. 3, 3. All the Goods of 
a Debtor are tacitly mortgaged to his Creditor, V. 
3, 19. If he is obliged to reimburſe to thoſe Who 
have paid without his Order, 16. 11, 2. Privileged 
Devtors who are only oblig'd to what they can do with- 
out incommoding themſelves, III. 7, 

Decalog ue; If the Commandments of : Decalogue are 


Civil Laws, VIII. 1, 4. It only mentions the moſt 


Enormous Crimes of every kind, ibid. If the Diviſion of 
Goods is a Commandment of the Decalogue, IV. 4. 4. 
Deceit; What it is, III. 6, 8. Real Deceit oppos'd to 
2 Deceit, ibid. How Deccit annuls a Covenant, 

7. I. Os | 

D ; Why there is a Decimation of Souldicrs, VIII. 
3. 28. 

Declaration; If Natural Law indiſpenſably requires a 
Declaration of War, ib. 6.9. If it is neceſſary after 
The Term of a Truce expir'd, ib. 7, 6. 

Defe# ; One ought faithfully to diſcover the Defedts of 
the thing about which he treats, V. 3, 2, Sc. If a 
Defett perceiv'd after, 5 the Contrag, III. 6. 7. 


It 
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It impoles an indiſpenſable Obligation ro repair the Divinities ; The Ideas which Men form of the Divinities 


Damage done to him who makes the Contract, V. 3, 9. 
A conſiderable Defedt annuls a Contract made even with 
an Oath, IV. 2, 11. 

De fendent; In an Fquality of Voices the Defendent is ac- 

uitted and abſuly'd, VII. $; 1. 

Defence ; If the Defence of oncs ſelf by Action is per- 
mitted, or preſcrib'd by Natural Law, II. 5, 1, 2. 
How far one may uſe it in a Natural Liberty, /. . 3. 
And in Civil Society, #6. ſ. 4 Upon what its Right 

is founded, 4b. f, 5. 

Deformity ; Whether in the e; of Damage, one 
ought to have regard to the Deformity caus'd by the 
Hurt, III. 1, 8. 

Delegation; What it is, V. 11, +3. 

Deliflum ; What it is, I. 5.12. By what one judges of 
its Enormity, VIII. 3, 18. Ge. 

Delivery is either real or ſuppos'd, IV. 9, 9. It is done 
either in ſhort, or by a round-about way, 16. If it is 
obſolutely neceffary for the Alicnation of a thing, ibid. 
ſ. 5, Cc. If when it is not founded upon any Title 
it transfers Propriety, ibid. ſ. 5. | 

Demand; How one ſometimes cludes a Demand, III. 
8, 5. 

To lead „He who demands is under a greater Obliga- 
tion than the Poſſeſſor, to try all poſſible ways of * 
commodation, V. 13. 3. a 

Demerit; What it is, I. 9 5. 

De meſne; What a Demeſne of. the State is, and what that 
of the Crown is, VIII. 5, 8. If the King may abſo- 
lately diſpoſe of it or engage it, ib. In what ſenſe it 
is as mortgag'd to the King, ib. The King hath the full 
nle of it, If the Goods incorporated to the Demeſne of 
the Crown are entirely unalienable, 4b. . 9. 

Democracy; What it is, VII. 5, 3. Its Conſtitution and 
proper Characters, ib. . 6, 7. There isa Sovereign in 
it as well as in other Forms of Government, 16. 2, 8. & 
tb. 3, J. 

Dede What it is, and what are its Principles, 
I. 2, 2, 3. What is that which is made 4 Poſteriori, 
I. 3, 7. 

e See Truſt. 

Dereliction: Tacit Dereliction is the Foundation of Pre- 
ſeription, IV. 12, 8. 

Deſcendents; What we underſtand by them, V. 12, 13. 

Dejertion ; A wilful Deſertion is a juſt Cauſe of breaking 
Marriage, VI. 1, 21. 

Deſerters ; If one may lawfully receive and make uſe of 
Deſerters, VIII. 6, 16. 

Deſires ; They ought to be proportion'd to the juſt Price 
of things, N. 4. 9. 

9 ; The Opinion which eſtabliſhes it, is contrary 
to Religion and Morals, 1b. ſ. 5. 

Devotion, withaut Probity and an exact Prattice of our 
Doty towards our Neighbour, is but Hypocriſy, 
equally contrary to Religion and good Morals, ib. ſ. 4. 
The Devotions which they practice in Fapan, and 
ſome other places, are contrary to Natural Law, 
ib. [. 18. 

Dictators; If they were Sovercigns at Rome, VII. 6, 15. 

Differences; If in a Natural State there is any one who 
may, with Authority, decide Differences, V. 15. 


* A 
— 


Diffidence ; The Neceſſity and juſt Bounds of it ia a Na- 
tural State, VII. 1, 7, &c. 
Dignities ; When they are really Honourable, VIII. 4, 


23. 

Diſabled Perſons; They ought to be maintain'd at the 
ablick Expence, 4. 2, 1. : | 

Diſcipline ; (Military) It ought to be very ſtrict, ibid. 
And why ſo, tb. 3, 26. 

Diſcovery; One ought to communicate all Diſcoveries 
v/hich are profitable to Life, III. 5, 2. 

Diſinheritance ; There ſhould be juſt Cauſes for diſinhe- 
riting Children, IV, 11, 7, 14. 

Diſperſations ; What they are, and how one ought to 
manage them, I. 6, 17 

Liſent: The mutual Diſſent of the Parties diſannuls 
the Engagement, V. 11, 8. 
Li/imulation , It is a neceſſary Conſequence of Silence and 

'  Secreſy, IV. 1, 7. In what Caſes it is permitted or 

even laudable, ib. 1. | 


of Paganiſm are pernicious and contrary to good Mo- 
rals, as well as true Religion, II. 4, 4. 


Divorce; If a Divorce is entirely contrary to Natural Law 


and the Goſpel, VI. 1, 22, Ce. 

Doctrines; How and how far a Sovereign has Right to 
examine Doctrines, and Defend thoſ. which appear | 
falle or pernicious, VII. 4, 8. | 

Dotlor ; One ought not to receive an ignorant Door 
V. 1, 5. The Intention of him who inſtalls a Doctor, 
does not hinder him from being receiv'd in Form. 
IV. 4, 5. 4 

Dominion; See Propriety, | | 

Domeſticks ; The reciprocal Duties of Domeſticks, and 
their Maſters, VI. 3, 4, 1. el, 

Dorbt; The general Rule of conducting ones ſelf in a 
Doubt, I. 3, 8. 

Dowry is a favourable and privileged thing, V. 12 
The Recovery of a Dowr E IV. + 4. 4 NEW 

Dreams; If one is reſpantible for them, I. 5, 11. 

Duels ; The Antiquity of them, VIII. 4, 8. There is 
no real Diſhonour in refuſing a Duel, ib. He who in 

a Duel kills or wounds his Man does. not do any In- 


* 


jury to him properly, I. 7, 13. And is not bound to 
ave him healed at his Expence, III. 7, 8. Nor to 
indemnify his Wife or Children when he is dead. 
V. 9, 3. He who goes to a Rendezvous, cannot al. 
ledge for an Excuſe, the Neceſſity of a juſt Defence 
of himſelf, II. 5, 9 The Means to prevent Duels, 
and render the Laws Effectual, ib, ſ. 12. Why they 
were formerly permitted, V. 9, 3. 


E. 
3 The Duties of them, VII. 8, 10. Their 


Negligence and Ignorance. in what concerns the Study 

of Morals, they do not Right in attributing to 

themſelves, Mal a propos, the firſt place in Aſſemblies 

as well Politick as Eccleſiaſtick, VIII. 4, 22. And in 
Publick Prayers, ibid, As well as in the Numeration 
of divers Orders or Eſtates of a Kingdom, ib. They 
have no particular Privilege which authorizes them 
to diſpence with Vows and Oaths, IV. 2, 4. The 
ſame Sin notoriouſly committed by an Eccleſdaftick is 
greater, than if it were a Perſon of another Order 
that was Guilty, VIII. 3, 20. 

Edifice ; One cannot build a laſting Edifice upon a Ri- 
ver, without the Permiſſion of the Sovereign of the 
Country, III. 3, 8. 

Education is the proper Duty of Fathers and Mothers, 
and a Matter of the wo Conſequence, VI. 2, 6. 
It very much 32 to the Good of the State, 
VII. 9. It is alſo the Foundation of the pe 
Oblization of Children, VI. 2, 12. r 


Effetts ;, How Natural ones may be imputed, I. 
Retroactive Effects See Civil Leers, P , $6 


Election; How EleQuon of Sovereigns is made, VII. | 


T, 6. 
E oquence; The Art of it is often pernicious, II. 4, 13. 
Nn How it was made amongſt the Romans, 
26.5 5 

Emperors ; What the Dignity and Authority of the Ro- 
man Emperors was when there was more than one at 
a time, VII. 5, 15. 

Empire ; What Reaſons oblige us to ſubmit to the Em- 
pire of aay one, ib.6, 5, If every Empire is founded 
upon the Conſent of thoſe who are ſubjected to it, 
III. 4, 4. If there is amongſt Men any Natural Empire 
8 exeludes all Liberty abſolutely 
II. 2, 4. 

Employments ; Which are moſt honourable, I. 1, 9. How 
one ought to confer publick Employments, and what 
Degree of Honour one ſhould allow to every one, 
VIII. 4, 23. One ought not to give them Singularly, 
as to the Nobleneſs of their Birth, ib. ſ. 3. Ir is bad 
Politicks oily to prefer Men of a certain Order, ib. 
No Citizen hath a perfect Right to pretend to have 
er iy Hf before others, whatſoever Merit he 
hath, he hath only a Right to require them, III. 1, z. 


They who have given them to unworthy Perſons are 
reſponſible to the State or Sovercign for the Evil that 
proceeds from them, ib. If they who have a publick 


mploy- 


independent, 
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Employment may quit it, and retire any where elle 
wirhout the Conlent of the State, VIII. II. 3. How 
pernicious and blameable the ſelling of Eccleſiaſtical 
Employments is, V 1, 5. What an Honorary Employ- 
ment is, I. 1, 6. 

end; Of what Actions of the Will the End is the Ob- 
jekt, I. 4. 1. How many ſorts there are of it in general, 
III 6, 10. One ought to propoſe one which is conforma- 
ble to our Nature, II. 4 6. 

Enemy ; What Acts of Hoſtility one may lawfully exer- 
ciſe againſt an Enemy, VIII. 6, J. If one may deceive 
him by falſe Diſcourſe, IV. 1, 19. If it is permitted to 
defame him without a Cauſe, ib. 

Enmities ; They ought not to be perpetual, V. 13. 1. 

Entities; What a Phyſical or Natural Entity is, I. 1, 2. 
What a Moral Entity, ibid. ſ. 2, 3. Who is the Author 
of Moral Entities, ibid, f Their Original and 
End, ib. ſ. 4. Their Effects and Virtue, #6. Their 
different forts, ib. ſ. 5. How they are deſtroy d, ib. 
. 23. | 

Envy ja a Paſhon entirely vicious, Il. 4, 12. And a Senti- 
ment contrary to Humanity, III. 3. I. 


Equality ; What Equality there ought to be in Contracts, 


V. 3. The Natural Equality of Men is either Phy- 
fical or Moral, III. 2, 2. The laft ought to be ac- 
knowledg'd by every one in relation to others, and how, 
1b. One ought to procure himſelf Equality of Mind, 
II. 4, 6. 

Equity ; The different Significations of it, V. 12, 21. In- 
terptetation according to Equity, I. 6, 17. 7 

Equivocations ; If one may ſometimes uſe them, IV. 1, 13. 

Error; The different Sorts and Effects of Error, I 3. 

11, Sc. In Regard of Promiſes and Contracts, III 6. 

6, 7. Oaths, IV. 2, J. It diminiſhes the Enormity of 
a Crime, VIII. 3, 19. If one may caſt others into any 

innocent Error, IV. 1, 18. That which one is caſt into 

by the Diſcourſe of publick Doctors is more Excuſable 

than that into which one falls by following the Princi- 
les of particular Men, VIII. 3, 19. 

Eftates; See Heritage. 

Eſteem , What it ig, ib. 4, 1. How one _ to ſeek 
it, II. 4, 9. How many ſorts there are of it, VIII. 
4, 1. In what, ſimple Eſteem conſiſts, and how it 
may — impair'd, ib. ſ. 2. Eſteem of Diſtinction, ib. f. 
11, Ic. 

Eſtabliſhment ; Every human Eftabliſhment always ſup- 
poſes the Exception of a Caſe of Neceſſity, II 6. 2. 

Event ; 655 ſhould not jadge of Actions by the Event, 
[b. 4. 8. 

Eunucbs; If it is permitted to make Funuchs, VI. 1, 6. 
If natural Law permits them to marry, ib. ſ. 25. 

Exators of Public Taxes ; We ought to hinder their Im- 
poſitions, VIII. 5. 5, 

Examples; Ot thoſe who induce others to a Crime by 
their Eximple, I. 5, 14. How pernicious Evil Exam- 
ples are, VIII. 3, 22. 

Exchange; What it is, V. 2, 9. ib. 5. 1. There are two 
ſorts of it, ib. If it is a Contract which hath a proper and 
peculiar Name, Vis 7. Dry Exchange, ib. 7, 12. 

Exceptions; Tacit Exceptions, III. 6, 2. Peremptory Ex- 
cepiions, ib. ſ. 12. f 

Execution; if the ſimple Execution of an Order manifeſt- 
ly unjuſt, is Criminal, VIII. 1. 6. Imperfedt Execution 
when puniſhable, ib. 3, 27. Of the Execution of Crimi- 
nal Promiſes, 1 I. 7, 8. : : 

Executioner ; He is not guilty of Murder in executing his 
Office, VIII. 4 5. Why bis Office is infamous, ib. ſ. 


Expiation ; The Expiation of a Crime is not one of the Na- 
tur 1 Ends of Puniſhment, ib. 3, 12. - 
Expences : Whit E-xpences one muſt put in the Line of 
Account, in ſtating the Price of Merchandize, 
I, 10. 
ES; 


Fables; If one may invent Fables, IV, x. 15. 

Faction; What it is, VIII. 2, 23. 

Faculties; Why the Facalties of our Soul have been prin- 
cipally given us, IT. 1,5. How the Effects of the Na- 
tural eee of the Body and Mind, may be imputed 
ro any Man, I. 5, 7. 


Faith; If one ought to krep his Faith to one who has 

£ rays Lang 6, d. 
airs; One ought to let Strangers carrv from Fairs 
they have — cht, ab. ſ. 2. 8 eee e 

Falſity ; All Falfty is not a Lye, IV. 1, 9. 

Family; If a ſeparate and independent Family may paſ: 
for a State, VI 2, 20. The Intereſt of great Families 
requires that the Eldeſt have ſome Advantage in the 
Succeſſion, IV, 11, 8. One ſometimes pardons a Man 
becauſe he is the laſt of an IIluſtrious Family, VItt. 

17. ; 

Farmer, If the Accidents, which befal a Farmer, afford 
a juſt Reaſon for diminiſhing the Rent agreed upon 
V.6. 3. | 

Fathers , Whence comes the great Tenderneſs, which a 
Father hath for his Children, II. 3, 14. The extreme 
Grief that Fathers have to know their Children wicked, 
VIII. 3. 32 What Authority they have over their Chil- 
dren, (See Paternal Power) If a Father has more than a 
Mother, VI. 2, 5. If he can ſell his Children. 16. f. 9. 
He ought to nouriſh and educate them, IV. 11. „5. 
Why he has Right to chaſtiſe them, VIII. 3, 10. if he 
can fayour any of his Children in the Diviſion of his 
Eſtate, IV. 11, 8. He has the Profit of his Children's 

ood Advancements, ib. 8. 59, When he ſucceeds his 
:hildren, and when he is excluded from their Succeſh- 
on, 406. 11, 13. The Foundation of the Right of Lite and 
Death, which Fathers of Families have over their Clh1il- 
dren and Slaves in ſome States, VIII. 3. 13z How the 
may become Sovereigns in the independent State of Na- 
ture, VII. 3, 6 

Adoptive Tat her; The Roman Law did not permit an A. 
doptive Father to marry his Adopted Daughter, VI. 


1 3 . 
Fault; What a Fault is, and how many ſorts of it, 1. 7. 
16, If the ſmalleſt Fanlts are real „ins. ib. = 


they ought to be puniſh'd at Human Tribunals, VIII. 


3, 14. 

Faveurable; What it is in the Style of the Law, V. 
1, 24. 

Fear; Lis a Paſhon hurtful to Men, II. 4, 12. Whot 
Fear induc'd Men to form Civil Societles, VII. 1. 7. If 
Fear annuls the Oaths which it forc'd Men to take VI. 
2,8. if the Fear of being deceiy'd, or an unjuſt Fear of 
Evil, annuls Patts, III. 6. 9 o, 11. if the Fear of a 
Neighhour's Power is a juſt Reaſon ro make War agiinſt 
him. II. 5. 6 VIII. 6, 5. 

Felicity ; W hat Felicity one may promiſe himſelf in the 
World, II. 4. 8. 

Feller of Mood; See Wood 

8 W hat it is, and what is the Conſequence of it, IV. 

1. 

Fieſs , What Fiefs are, ibid. Their Original, VIII. 4. 30. 
W hen they return to the Lord, IV. 8. 12. 

Wen ought not by paying it to inſult the Magiſtrate, 

II. 3, 4. 

Firft; An Explication of the Maxim, that the Firſt in 
Date hath the beſt Right, III. 7. 1. He that hat! Firſt 
committed a Crime, ought to be puniſh'd more leverely, 
than they who are Educ'd by his Example, VIII. 
* *. 

Fiſhing; Upon what is founded that Right of Fiſhing 
which particular Men have, IV. 6.5. Whether one can 
9 to himſelt the Fiſhing upon any part of the 
Sea ib. 5 7. 

Fiſhers ; They ought not to fiſh (according to a Chineſe 
Philoſopher) but with Nets with large Maſhes, bd. 3. 6. 
Why the Roman Law forbids them to burn Fire upon. a 
River in the Night time, III 3. 4 

Flattery ; It is a kind of injury and mockery, VIII 4, 13. 

Flatterers ; How pernicious they are to Princes, VII. 9. 2. 
If they are oblig'd to repair the Damage that proceeds 
from their flattery, III. I. 4. 

Fleſh, If in a great Scarcity of Victuals, one may eat Fu- 
man Fleſh, Ii 6, 3. If the Cuſtom of it which is eſta- 
bliſh*d amongſt the Savages of America, is a ſufficient 
Reaſon to declare War againſt them, VIII. 6. 5 

Flight ; Whether in caſes of Aſſault, a Man is oblig'd, 
if he can conveniently, . to berake himſelf to fight, II. 
5 13- Whether in flight one may break down a 

ridge behind him, or ſhut a Gate, when by that he 


leaves 


* 
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leaves his Compatiions expos'd to the Fury of the Ene- 
my, or run over an innocent Perſon, who is in his way, 
II. 6. 3. 2 

Force; If Force alone produces any Obligation, I. 6. 9, 10. 
Whether Contralts made by Force are null and void, 
III. 6, 10. 

Fornication Whether ſimple Fornication be contrary to 
the Law of Nature, VI. 1, 4. How it was look'd upon 
in different Nations, ibid. 

Fortifications ; If, to make them, one may take the Gar. 
dens, Houſes or Lands of particular Perſons, and the 
Materials which were prepar'd for their own uſe, VIII. 


S If they can demonſtrate that Vertue without 
ſuppoſing the Immortality of the Soul, II. 3, 19. 

Fortune; Men caſt upon Fortune, the evil Effects of Falſe 
Meaſures which themſclves take imprudently, II. 4, 8. 

Found ; A Man that has found any thing, ought to endea- 
vour that the Owner may recover it, IV. 13, 4. When 
a Man becomes lawful Owner of what he has found, 
ib. 6, 12. 

Fountain; One ſhould not ſtop it up, or conceal it, after 
he has made uſe of it, III. 3, 4. | 

Traud ; It is put in the ſame rank with Violence, with re- 
lation to the Validity of Contracts, ib. 6, 10. Whether 
it makes Oaths void, IV. 11. 17. 

Friends ; We ought to ſuccour them, VIII. 6, 14. If in 
Point of Succeſſion, they ought to be preferr'd to Re- 
lations, IV. 11, 15, Injuries done by a Friend affect us 
more than thoſe of an Enemy, or a Stranger, VIII. 

20, 

Friendſhip ; Wherein conſiſts its Duties, ib. 9. 2. Friend- 
ſhip and Faith two moſt ſacred Things, V. 4,2 

Fruits ; What they are, and how many ſorts of them, IV. 
7, 3. To whom the Off-ſpring of Living Creatures be- 
longs, ib. Whether Fruits are reckon'd in the Eſtima- 
tion of Damage, III. 1, 3. | 

Fruition ; What it is, I. 4, 1. 

Function; No Member of a State ought to render him- 
ſelf incapable of Military Functions, VIII. 2, 5, 
0 


G. 


Gain; Whether the Gain, that a Man that is kill'd, could 
have made, may be reckon'd in the Eſtimation of Da. 
mage, III. 1, 7. 

General of an Army ; What the Extent of his Power is, 
VIII. 6. 10, He can aſſign every Man his Poſt, ibid. 
2, 4. It he may tell his Soldiers any thing that is not 
true, IV. 1, 16. If the Sovereign is oblig'd to ratify 
the Agreements which the Generals or other Officers of 
War make with the Enemy, VIII. 7, 13. 

Generation,; Whether it be the Foundation of Paternal 
Authority, VI. 2. 4, 12. 

Geſtures ; They are imperfect, Signs of Conſent, III. 6, 

p | 


16. 

Gebionites ; Whether the Trick they us'd to Foſhua be 
Criminal, IV. 2, 7- | 

Glory; In what true Glory conſiſts, VIII. 4, 12. Vain Glo- 

ry is nothing but an imaginary Good, 46. 3, 19. 

God); Although God cannot do certain things, he is ne- 
vertheleſs Omnipotent, II. 3, 4. lf his Soyereignty is 
founded upon his Omnipotency, I. 6, 10. He. is not 
the Cauſe of the Malice of human Actions, ibid. 
7. 5- Univerſal Liberty void of all Hindrance and 
of all Defect, is applicable only to God, II. 1,3. In 
what Senſe God is a Law to himſelf, ib. If there is any 

„Law common to God and Man, ib. 3, 5. If Men can 
do any meritorious ia | in relation to him, I. 9, 5. 
A general Idea of the Duties of Man towards God, 
II. 4, 2. His Will is the Foundation of the Obliga- 
tion we lie under to obſerve the Law of Nature, 16. 


3 $0. | 
Good; What it is, and how many ſorts there are of it, 
I. 4, 4. Real and imaginary, VIII. 3, 19. In what 
ſenſe Good or Evil depends upon the Determination 
of the Sovereign, or of the Civil Law, ib. 1, 5. Good 
which happens to Man is of Three ſorts, II. 3, 21. 
The Scarcity of a Good thing does not make it more 
valuable in it ſelf, V. 1, 6. When the Proſpect of 
an Aprceable and Profitable Good leflers a Crime, 


VIII. 3, 19. Any Good thing be communicated »,..; 
and without any Motive, I. * How one may * 
ther a real Good Turn, III, 6, i. "ag 

Goods; (Riches) They are the Object of the greateſt Par: 
of the Law, and are as it were the Life of Mortals Iv. 
3, 1. The Jnequality of the Goods of Fortune are not 
contrary to the Natural Equality of Men, III. 2 2. 
If we may lawfully kill him who would take ther 
from us, II. 5. 16. The Prince may direct what Ule 
we ſhould make of them, VIII. 5, 3. If has a Right 
of diſpoſing of them abſolutely, ib. 1, 2. 1f he can 
give up at a Pacification, the Goods of private Subjects, 

Goods 5 another; Every one ought to abſtain from them 
Religiouſly, IV. 13, 1. If one may take them in ex. 
treme Neceſſity, II. 6. 5, 6. If one may deſtroy them 
to ſave his own, 1b. . 8. Promiſes of another Man's Goods 
are null, III. 7, 10. The Duty of him who is entruſted 
with them, IV 13, 2, &c. Different ways of having a 
Right over the Goods of another, 16. 8. 


' Publick Goods , How many ſorts of them, VIII. 5, 1; 


How far the Prince has the Power of diſpoſi 
them, ib. N 

Goodneſs ; The Goodneſs of an Action is not abſolutely in 
it ſelf ſuſceptible of Quantity, I. 8. 1. Wherein it con. 
filts, ib. 7. 3. 

Good-luck ; See Felicity. 

Government ; (Civil) It binds ſtronger than Govey 
form'd by ordinary Compact, Ty 4, 9. It or wor 
Circumſtances change the Form, ib. 5.1, 12, What 2 
regular Government is, and how many forts there arc 
ib. [. 3. Irregular Governments, ib. ſ. 14, 15. Whether 
they are reckon d among mixt Governments, 16. f. x 
The Difficulty of the Art of Government, ib. F- What 
is the beſt Government, ib, 5, 22. The Government 
= be different according to the Genius of the People, 
ib. 6 5. 

Governour of a Province Whether he can of his o 
make * or Peace, VIII. 6 10, 3 

Gon- men; They are as Profitable as Swords-men, ib. 


4. 30. 

Grafts; Whether in Acceſſion, they follow the Stock on 
which they are grafted, IV. 7. 5. | 

Ga ; They ſhould be left after Vintage to poor People, 

3, 4. 

Gratitude ; The Neceſſity and Rules of this Virtne, 3b ſ. 16. 
A Compatiſon betwixt its Duties, and thoſe of Bench- 
cence, „ 12. 23. 


N of a Peace; What they are oblig'd to, VIII. | 


93 | | 
Gueſts, If they fit down to Table at a Publick Houſe, 
they are oblig'd to pay their Scott, tho* they made no 
Agreement with the Hoſt, III. 6. a. 
Gulf; To whom it belongs when many different Nations 
poſſeſs the Lands on its Shores, IV. 5. 8. 
Gutters ; The Services of Gutters, ib. 8. 11. 


H. 


Habitation ; The Right of it what it is, IV. $.9. 

Habit; What Influence it has upon Moral Actions, I. 4. 6: 
ib. 5,13. The Terms which eonftitute it arc capable 
of any Latitude, ib. 2. 10. 

Hatred, We ought not to nouriſh it, II. 4. 12. 

Hazard; Of Contracts wherein is Hazard, V. 9. 

Heard; In what Caſe one is Culpable for having heard 2 
thing ſaid, I. 5. 14. 

Hereticłs; How unjuſt the Animoſity is which Men have 
againſt them, and how Deteſtable that Opinion is, which 
permits a Violation of Faith with them, II. 4. 4. 

Heritage ; Heritage in the City (Predia Urbana) what they 
are in the Roman Law, IV. 8. 11. Heritage in the Coun- 
try (Predia Ruſtica) ibid. 

Heir; He is thought to have the Propriety of the Fruits 
of the Deceas'd, before the Formality of taking Poſ- 
ſeſſion, IV. 4, 10. Whether he can lawfully receive 
in the Name of the Deceas'd, the Offers which he 
had refus'd, III. 9. 6. Whether he can claim any of 
the Fruits of the Grounds, of which the Deceas'd 
had the Uſe and Profits without the Property, when 
he dies before Harveſt, IV. $. 7. If he finiſhes the 
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ime of the Preſcription which run before the Death 
t the Deceas'd, IV. 12, 4. How far he is liable to 
ay the Debts of the Deceas'd, ib. 11. 20. And to an- 
wer for his Oaths, ib. 2, 17. His Promiſes or Con- 
acts, ibid. If he ought to pay the pecuniary Repa- 
tions to whieh the Deceat'd had been condemn'd, 
III. z, 3, 33. If one may inflict any infamous Pu- 
iſhment upon him as he is an Heir, ibid. To what the 
cir of a Thief is lieble, III. 1, 11. 

itz ; Whether they do well to withdraw themſelves 
om human Society, II. 4, ts 

ing or Renting ; What it is, V. 6, 1. 

þry; What the Knowledge of it is neceſſary to, II. 4, 


Hifrian ; He is indiſpenſibly oblig'd to tell the Truth, as 

as it is known to him, IV. , 7. 

age ; Forc'd Homages are no real Marks of Honour, 

If. 4, 14. 

Ho ih What it is, I 1, 6, Whether it is Culpable 
wien one only intends a Wound, ib. 3, 6. How the 

age done by it ought to be repaird, III. 1, 7. 

ether it ſhonld always be puniſh'd with Death, 

I. 3, 26. See more in Murd-r. 

If the honeſt and diſhoneſt are ſuch of themſelves 

y Appointinent, I. 2, 6. II 3, 4. The Ideas of 

ity 1 arated from the Relation which they have 

e Will of God, are nothing but fine Chimera's, 
or Jarren Principles, II. 3. Every one is ſappos'd 
+ bi as long as they cannot prove to the contrary, 
VIII 4. 3. 

Honour, 05 Diſtinction or Preference) What it is, 
IV. , 11. What are its Foundations, ib. ſ. 12. How 
one huſt ſeek it, II. 4, 9. Whether Hononrs depend 
abſolitely upon the Will of the 8 ib. 32. 

Honour (the Reputation of an Honeſt Man) Whether 
it deſends upon the arbitrary Determination of the 
Soverdgn, VIII. 4, 9. Whether one can without a 
Crime Gorges it for his Prince, ib. { 10. 

Honour; (Chvſtity) Whether tis lawful for a Woman 
rather do kill her ſelf, than loſe her Honour by being 
ra vid, II 4. 0 

Point of H-nonr ; The vanity of Point of Honour in rela- 
tion to Duel, ibid. C. $. 

Hope; How it ought to be ruled, ibid. [. 12. If one 
may ſometimes make a Man conceive falſe Hopes, III. 


5, 5» | 

Hoſpitality ; In what its Rights conſiſt, ib. 3, 9. 

Hoſtage ,"If one may give himſelf an Hoſtage, II. 4, 18 
f the Sovereizn can force us to it, VIII. 2, 6. If he 

engages the Life of Hoſtages, or only their Liberty, 

hid If they ſhould be puniſh'd for the breach of a 
Treaty, ib. If when an Hoſtage comes to be Heir to 
him. who ſent him, he be bound to ſtay, ib. 8, 6. Of 
Hoſtages given to Robbers, III. 6, 11. N 

Humanity ; Wherein the Duties of it conſiſt, ib. 3, 1, Ce. 
In what they differ from thoſe of Juſtice, ibid. 4, 1. 
To what Nations one may refuſe them, ibid. 3, 3. and 
VIII. 4, 5. 

Humour; if the Inconſſteney of Humours be a Reaſon 
ſufficient for the diſſulving of Marriage, IV. r, 22. 

Humility ; In what honeſt and reaſonable Humility conſiſts, 

ITI. 2, 6. | 

Hunting ; "Tis an Exerciſe fit for Nobility and Princes, 

IV. 6, 6. To whom the Right of Hunting belongs, 

ibid. ſ. 5. How one may make the Laws concerning 

Hunting valid, ibid. ſ. ). 

Huntſman ; If the Beaſts he hath taken contrary to the 

Laws belong to him, IV. 6, 7. If a Beaſt belongs to 

him after the Moment he has kill'd it, ib. . 10. 

Hurt ; One is not hurt for being fruſtrated of that whch 

others owe us by virtue of an imperfe& Obligation, 

III. 1, 3. He who is hurt is not oblig'd to content 

himſelf with the Puniſhment of the Otfender, ibid. 


» It. 
Husband ; His Authority does not neceſſarily imply the 
Power of Life and Death, VI. 1, 13- The Foundation 
of his lawful Authority, ib. 11, Sc. Whether he be 
Reſponſible for what his Wife does, I. 5. 14. If when 
he conſents to the Proftitution of his Wife, ſhe com- 
mits Adultery, ib. 7, 17. The Laws abſolve him who 
kills his Wife with her Gallant, ſurpriz'd in the very 
Fakt, II. 5, 15. VIII. z, 13. Whence it comes that 


the Diſgrace of the Immodeſty of a Woman reflects upon 
her Husband, VI. 1, 10. If when a Husband is v4 


Priſoner, 'the Enemy thereby get Ri \ 
Wife and Children, VIII. . 19. any Right over his 


I. 
! 


Ideot ; His promiſes are null. III. 6, z. a 
lale; One ought not to aſſiſt idle Men, 16. ſ. 6. 
Ideas; finnate) If there be ſuch. II. 3. 12. ˖ 


3. 


W If it be Unjuſt and Ridicuſous in it ſelf, VI. 1, 

15. 

Ignominy ; Marks of Ignominy are little mortifying to thoſe 
who have oY Companions, VIII. 4, 1:. 

Ignorance ; Its different ſorts, I. 3, o The Attions 
which proceed from it are more involuntary, than thoſe 


which Fear cautes, ibid, 7, 17. Invincible Ignorance 
excludes all Imputation, ibid, 5, 10. 


Immoveable Goods ; What is meant by them, IV. 6, 3. 
How one makes himſelf Maſter of them by Right of 
firſt taking Poſſeſſion, ibid. . 3. 8. When tis that they 
are taken by the Enemy, VIII. 6, 15. | 

Immunity ; How one can lawfully grant an Immunity, 
ibid, 5, 6. No one extends to a Cake of Neceſlity, ibid, 
A HAN 4 I, 1. . 4, 33. —4 who have finmu- 
nities on not to abu | 
8 ug e them, by making the 
paſs under his Name, V. 10 8. They ought not to be 

771 purely and ſimply for the ſake of the Nobility, 
4, 31. 

Impoſſible ; An Explication of that Maxim, No Body is 
oblig'd to ee I. 3, 8. Nil. 9, 2, Se. Evil 
Actions are eſfeem'd Impoſſible in the Roman Law, 
I. 7, 2. How one muſt expliin it, when one finds 
Impoſſible in a Law, Contract, or in a Will, ib. 5, 8. 

Impoſſibility ,. It is either Phyſical or Moral, ib:d. 

a ; Who has a Right to exact them, VIII. 5, 4. 

ules which one mult follow in their Eſtabliſhment, 


ns in: 4 A of every particular, ib. ſ. 5, 6, 8. 


Imprudence ; In what it conſiſts, I. 2, 6. | 

Im potency of Hutbands ; When it is Incurable it annuls 
the Marriage. VI. 1, 25. | 

Impunity ; Why *tis given to certain Crimes, I. 6, 15, 
One ought not to grant it to certain Perſons without 
very great Reaſon, VIII. 3, r7. Frequent Examples of 
Impunity leflen the Heinouſneſs of a Crime, ibid. ſ. 

2 


22. 

Impurity ; If thoſe Inconveniencies caus'd by them, which 
are mention'd in the Law of Moſes, were Puniſhments 
properly ſo call'd, ib. 3, 4 

Im putation; Whence it proceeds, when a thing is capa- 

Nr I. 5, 5 What things are capable 

of it, ib. 1.6, G What is an Imputation which is 
grounded upon Favour, ibid, 9, 2, An Impuration 
concerning Right, ibid. ſ. 3 Simple Imputation and 
Powerful Imputation concerning Right, 4b. . 6. 

In eſt; What it is, ib. 2, 6 Whether one can commit 
it to preſerye one from Death, ib. 5, 9. 

Inclinations ; To what their Diverſity tends, II 17, 9. 

Incorrigible Perſons ; it would be better for them to be dead, 
VIII. 3, 10. Whether none but incorrigible Offenders 
ought to — ib. ſ. 10. 

Inequality; Whence come thoſe Inequalities between 
Men, III 2, 9. How one ought to ſet right that In- 
equality which appears in a Contract, V. 3, 9. 

Infamy; How one is marked with Infamy, VIII 4, 6, 7. 
Infamy de jure © de facto, what it is among the Law- 
yers, 1b. f. 7. How, and by whom, Infamy can be 
wins off, ib. ſ. 10, Whether one is oblig'd to incur 
real Infamy to obey ones Sovereign, ib. [ 9. 

Infant; See Children. | | 

Informers ought to take care not to be puilty of the ſam 
Crimes of which they accuſe others, ib. 3, . Altho 
they be ſuborn'd by their Sovereign, they commit an 
Evil Action, ib. 1, 7 | 

Ingrateſul; Whether one can lay an Action of Injuſtice 
againſt ungrateful Perſons, III. 3, 17. In what places 
it is impracticable, ibid. 

Ingratitude , The Baſeneſs of that Vice, ibid Why it 
is more ſhameful and odious than Injuſtice, ib. Complicated 
Logratitude, ib. ; 

U Injury 


others, which are not free ſrom Impoſts, 
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lun); What it is, I. 7, 15. In what it differs from 


Damage, ib. iz. From Injuſtice, id. And from 
Fault, ibid. From Misfortune, bid. [. 16. Injuries can 
produce no Right, III. 6, 10. How they judge of 
its Greatneſs, VIII. 3. 20. Every one has a Natural 
Right not to ſufter Injuries, III. 2, 4. Rules of Pru— 
dence which they ought to follow who have receiy'd 
any, Il. 5, 3 There is ſometimes a Greatneſs of 


Mind to defpiſe Injuries, VIII. 4, 8. When it is that 


an _ is eftcem'd morally not done, J. 9. 3, How | 
e 


they make Compenſation for Injuries, or Benefits with 
Injuries, V. 11, 6. 

Injnftice „What it is, I. 7, 14. It can produce no Right, 
nor impoſe any Obligation, III. 6, 10 A lels gives 
no more Right to its Author than a greater. 4bid. 


Innocence ; It does not always find its Defence in it ſelf, | 


VII. 1, 8. 

Innocent; It is better to hazard letting a Criminal eſcape, 
than ta puniſh an Innocent, I 3, 6. In what caſe one 
can hazard the periſhing of an innocent Perſon, ib. 5, 3 

Inſtin# ; Whether thoſe things to which natural Inſtinct 
cariies us, can be the Matter of - Obligation, VI, 
1, 3 When it is we muſt reſtrain it, bid. 

Inſtrument ; They ſpoil exterior Inſtruments ſometimes 
as well as thoſe inanimate and deſtitute of Reaſon, 
II. 3, 3- How the Nature of the Inſtrument tends to 
agoravatea Crime, VIII. 3, 20. 

Intention , What it is, I. 4, 1. Full Intention, and im- 
perfect Intention, bid. The good Intention does not 
render an Act materially good, ibid. 7, 4. In Judgment, 
When there is a doubtful or equivocal Intention, it 
muſt be taken on the mote favourable fide, ibid. 8, 5. 
What fort of Intention is neceſlary to make a moral 
Action good before the Divine Tribunal, ibid. ſ. 2. 
How far it has Regard in Human Tribunals, bid. 
. 3 

45 of Money lent; Whether natural Right forbids 
abſolutely to take it, V. 7, 9. Intereſt lucratory and 
compenſatory, what it is, whether both of them are 
Lawtul, 164d. 

Interpretation ; How one ought to take it in that of Laws 
and Conventions, V. 12. 

Interreenum ; What it is, VII. 7, 7. 

Invention; One ought ro communicate the Inventions of 
things neceſſary to human Life, III. 3, 2. 

Foy; How, and how far, that Paſſion is Lawful, II, 4, 
12. Malignant Zey for Mifchief which happens to 
another, is contrary to Humanity, ib. 3 1. Whether 
the Joy one ſhews at the Wrong which one ſees done 
to any one, obliges one to repair the Damage, III. 1, 


4. 

Feſhua; Whether the Oath which he made to the Gibe- 
onites be valid, IV. 2, 7. | 

Fudge ;, He ought not to fell Juſtice, V. , 5, Whether 
he who pronounces an unjult Sentence, but by order of 
his Prince, commits by that any Crime, VIII. 1, 7. In 
what conſiſts the Equality which he ought to obſerve in 
the Excrciſe of Juſtice, did. 3, 23. When it is that 
he can adminiſter the Oath to Partics, IV. 2, 22. 
Whether he can uſe an Artifice to diſcover a Crime that 
is not proved, ib. 1, 20. 

Juſt; Whether there was any thing of Juſt and Unjuſt, - 
without the Eſtabliſhment of Civil Laws, VIII. 1, 6. 
Fuſtice ; Of the Juſtice of Actions. I. 7, 7. Of that of 
Perſons, ibid. . 6. Juſtice. univerſal and particular, iid. 
{. 8. Diftributiye, bid. ſ. 9. Commutative, bid. ſ. 10. 
Avenging or Vindicative Juſtice, VIII. 3, In what 
conſiſts the Inequality wh'ch one muſt obſerve in the 
FE xercile of it, id. f. 23. Tt#Exerciſe is capable of being 
underſtood, both with relation to Clemency, and to 
Kigour, I. 2, 10. Whether Satisfaction to Juſtice be 
a Natural End of the Puniſhment of Crimes, VIII. 3, 


12. 
k. 


Kines; To whom it belongs to give the Title of King, 
VIII. 3, 9. It the Power of a King flows from Pater- 
nal Authoriry, VI. a, 10. If a King is above all his 
People, VII. 6, 5. If the People may depoſe their 
Kings as they think good, ibid. 5, 9. The different 
ſorts of Promiſes Kings mike at their coming to the 
Throne, ibid. 6. 10. How Important it is for the Good 


mn 


of the State, and the Intereſt of Kings that their A, 
thority be limited, ibid, ſ. 9. Who are Kings, who 
Authority is not inviolable, ibid. 8, 8. Kings oup ht ir, 
diſpenſibly to keep the Oaths they have made, VII 
10, 5- In what ſenſe their Contratts are above tl 
Rules of the Civil Law, ib. f. 4. How long their M. 
nority endures, 10. f. 5. if Contracts made in the 
Name during their Minority are valid, ibid, Howe 
may free himſelf from Engagements made to Stra 
pers, ib. f. 2. And to his own Subjects, ib. 1. 3. If os 
ing really ought to give place to any other Kip 
1b. 4, 2. If he may leave the Deciſion of a Quaril 
or of Articles of Peace to a fingle Combat, or tca 
Battle of two Armies, 46. 8, 5, If when he is fan 
into the hands of his Enemies, they become thero 
Maſters of his Kingdom, ib. 6, 9. If his Alliace 
with a King who hath been ſince chas'd from ais 
Kingdom, do ſtill continue, bid. 9, 9. See morc in 
Prince and Sovereign. | | 
Kingdom ; What it is, VII. 6, 17. A Patrimonial Kng. 
dom, ibid. ſ. 16 What Power the Maſter of ſub x 
Kingdom hath over the Goods included in his Dei. 
nions, VIII. 5, 1. The Order of Succeſſion abinthate 
to ſuch a Kingdom, VII. 7, 11. A Kingdom :ſta- 
bliſh'd by the, free and voluntary Conſent of the 
People, ib. 6, 17. If the King of ſuch a Kingdon may 
alienate it, either wholly or in part, VIII. 5, 9 Or 
engage it, or make it a Fief to another. 45. f 10 Or 
Arge a Vaſſal of his Kingdom from the Homage he 
owes him, ibid, If a part of a Kingdom moy be fepa- 
rrte it ſelf from the whole Body, . f. 9. 
Knowledge ; An indifferent Knowledge of preitable 
things is more valuable than a perfect Knowlebe of 
unprofitable things, II. 4, 23. The Neceſlity of the 
Knowledge of Ones ſelf, ib. ſ. 5. | 


1 


Labours; If one may ſhorten his Life by hard Labour, 
IT. 4. 17. When Labour is in the place of Pugiſhment, 
VIII. 3. 4 | 

Lands ; if 12 may make a Diviſion of Land amongſt Men, 
IV. 5, 4. If Strangers may without the Permiſſion of 
the Sovereign ſeize on the vacant Lands which the 
find in a Country, II“. 3. 10, What Lands are, IV. 
6. 3. How they take Poſſeſhon of then, ib. 9. 7. If 
a little is better than more, when Mogey circulates in 
a great Quantity, V. 1, 16. If tis for the Intereſt of a 
State to permit Subjects to bequeath cheir Lands by 
Will, IV. 11, 18. 

Landlord ; In what Caſe the Loſs that happens to the 
Tenant ought to be charg'd upon him, V. 6, 2. 

Languages ; Of their Original, IV. 1, 3 To what the 
Knowledge of divers Languages tends, II. 4, 13. It 
is no matter in what Language a Contract is wrote, 
peovieus the Parties underſtand one another, III. 

Po | 1 

Latitude; (Moral) In what it conſiſts, I. 2, 8, Ec. 

Law; What it is in general, I. 6, 4. What difference 
there is between Law and Counſel, ib. i. i. Between 
it and a Compact, ib f. 2, Between Law and Right, 
ib. ſ. 3. The eſſential Parts of a Law, ib. ſ. 14. Its 
Matter, #6. ſ. 16. and I. 8, 4. Its different ſorts, i. 
ſ. 18. An Obligatory Law, and a Law of Simple Per- 
miſhon, ib, [. 15. If one ought to divide it into Di- 
recti ve and Coactive, ib. . 14. In what ſenſe the Law 
acts, ib. and VII. 6, 11. It ought to be known by 
them for whom it is made, 36, of Who ought to 
explain the obſcure Parts of it, ibid. Imperfect Laws, 
ib. . 14. Who thoſe are whom the Laws oblige, bid. 
ſ. 17. Who can diſpenſe with them, and how, bid. 
Laws Affirmative. and Negative, II. 6, 2. V. 12. 23. 
Whether all Laws ought to be publiſh'd by Writing, 
I. 6, 4. and II. 3 20. Caſes of Necefſit are tacitly 
excepted in Laws, II.6, 2, Why — Caſes are 
not expreſs'd, I. 2, 5, Rules for the Interpretation of 
Laws, V. 12. An AM oſition between two Laws, 
S404, 8. H-- 1 36 b Cincian Law, I. 6, 14. 


Civil Law ; What it is properly, VIII. 1, 1. How they 
ought to be made, VII. 9. 5. We muſt diſtinguiſh 
two Reaſons npon which they are founded, VIII. 3, 
17. If they can be contrary to Natural Law, ib. ſ. 2. 
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3. It the Nature of Crimes depends ablolutely upon 

theit Determination, hd. Why they do not give all 
the Force of the Civil Law to all the Maxims oft the 
Law of Nature, 1b. 1. 1. and iþ 3. 4. The Publick In- 
rereſt requires that their Rigour go ſometimes beyond 
Juſtice, I. 2. 10. Neceſſity obliges us ſometimes to miti- 
zate, or quite aboliſh them, VIII. 3, 17. They onght 
to have been very few, before the E!labliſhment of the 
Propriet of Goods, IV. 4, !3. If the Conſent of the 
People be always neceſſary to make them oblige the 
Conſcience, I 6, 13. How far they extend their Power 
with relation to thoſe who are ſinply in an Error, . 
3, 2. When the Laws are extended to Cafes not ex- 

reſs'd, ib. f. 17. They onght not to be purely Penal, 

VU. 3. & 
tional, ibid. 
VII. 9, 5. : 

. Laws ; (Fundamental) What they are, ib. 6. 10. If a Prince 
can dilpenſe with them, VIII. o. 5. 

Law; (Licinian) What it is 4b. 5.4. 

Law ; ( Moſaick) if it is the whole Rule of Puniſhment, 
ih. 3, 26 

Law o Nature; What it is, I 6 18. If its Principles be 
innste, II. 3, 13. What is the Foundation of the Obli- 
gation which it impoles, 10. [. 20. In what conſiſts its 
Sanftion, I. 6. 14. II. 3. 21. III. 4.6. If it has not 
the Force of a Law. as it is publiſh'd in the Holy Scrip- 
tures, II. 3. 20 If irs Precepts are always in force, 
W. 4, 13. If Equity has a place in its Interpretation, 
V. 14. 28. X : 

Lac; (Penal) What it is, VIII. 3. 16. 1 

Law ; (Poſitive) What it is, I. 6. 18. If there are Divine 
Poſitive Laws which oblige all Mankind, 16. 

Law ; (Rhodian) II. 6.8. 

Laws ; (Sumptuary) How they are profitable to the State, 
VIII. 4. 3- Their End is ſometimes Alternative, . 


How the Civil Laws ought to be made, 


= 


Leagues: See Alliances. 

Legiſlators ; How they may be known, I. 6. 13. In what 
Sence they may force Men to obey, ib. . 14. They can- 
not ſpecity and foreſec all Chances, V. 12. 17, What 
Rules they ought to follow in the Determination of the 

Obligation to which they would give the Force of the 
Civil Law, III. 4. 6. VIII. . 1. | 

Legacies (Pious) for reſtoring the Frauds and Thefts which 

have been committed, are contrary to Religion, II. 4, 4. 


The Sovereign can preſcribe Bounds to Legacies, VIII. 


Libels: They are Culpable who publiſh them, III. 1, 4. 

Liberality ;*The Excellency of that Vertue, ib. 3. 15, The 
Rules which all Men ought to follow in the Exerciſe of 
it, ibid. 

Liberty ; A Faculty of the Soul, I 4. 2. 
e 1. 9. 

Liberty ; (Independency) If that of the State of Nature be 
contrary to Nature, II 2. 4. Why Liberty is call'd an 
ineſtimable Good, V. 1.5. There are two forts of Ob- 
ſtacles to that Liberty, VII. 3. 10. 

Lie ; Wherein it conſiſts, IV. 1. 8.9 | 

Life ; What uſe one ought to make of Life, II. 4. 15. If 
an active Life is preferable to a contemplative one, ib. 3. 
15 and ib. 4, 13. In what Caſe it is permitted to ex- 

= or ſacrifice it for the Advantage of another, ib. ſ. 17. 
| Life of a free Perſon is not capable of Eftimation, 
III. 1. 7. 

Loan; A Len for ſpending, V. 7. 1, &c. What a Loan 
for Uſe is, 16 4. 6. If a Loan for Uſury is contrary to 
Natural Law, VII. J. 9. What a Lender is oblig d to, 
V. 4.6: 


II. I, 2. Its In- 


Lot; A Deciſion by Lot is not always the Voice of God, 


ib. 9. 2. Why tis made uſe of, III. 2 5. V. 9. 23. 
Lottery; What it is, and what Conditions are neceſſary to 
1 it lawful, ih. f. 6. 

When *tis lawful, IT. 4. 12. Self-Love is the ſtrong - 
eſt of all Inclinations, ih. 3. 14 Well underſtood it is 
one of the three great Springs of the Lam of Nature, ib. 
ſ. 15. and ib. 4. How for the Love of our Neighbour 
ſhould carry vs, ib. 5. 14. To love our Neighbour as our 
ſelves, in hat ſenſe it is to be taken, bid. 

Lrxury; How it is Pernicious to a State, VIII. 5.4. Means 
to make it ceaſe, ib. | 


Of Laws whoſe Prohibitions ate Condi-: 


M. 


Madneſs, If it ſeizing a Man makes his Compacts null and 
void, III. 6 3. if a Madman have any Right of Pro- 
2 4, 5. One may dilguiſe the Truth to him, 

. +» B Ys 

Magiſtrate ; What he is, I. 1, 12, VII. 2,24 Magiſtrates 
ought i9 judge according to the Laws, VIII 3, 17 if 

they ought to puniſh Crimes, which they th-mlclves 
are gnilty of, VIII. 3, 7. If they may uſe ſometimes a 
Lie, IV. 1. 17. Their Connivance is Criminal, 1. 5. 
ogg what Caſes they may uſe Connivance, VII“. 
3, * 

Majority; What it is, I. 1, 0 3. 5. 1. 

Malice, In What the Malice of an Action conſiſts ib 7 z. 

Man; His Natural Weakneſs, II. 1, 8. He is more 
wretched than the Beaſts 56. 6. If he can be Socia- 
ble, and live without Laws, ibid. 1. If he naturally 
loves * VII. He is liable to correct the 
Evils which trouble Socicty, ib. l. 4. If all Things 
were created for Man, IV. 3. 2, If all Men have Will 
and Power to hurt one another, II 2, 6. What Right 
he has over the Goods of this World, IV. z, 1. If he is 
always in a State of War with the Beafts, ih. f. 5. He 
ought not to abuſe the Right he has over them, and 
why, ibid. If they have Power, to confer of them- 

clves, on one of their Equals, a Power fo Eminent and 
Abſolute, that it may exempt him from all Obligation, 
with relation to them, III. ,8 Ifit be unjuſt Pr one 
Aan to puniſh another, VIII. 3, 6. What care Men 
ought to take of themſelves, II 4. . They ought to 
be taly and Complaiſant one to another, III 2, 4 To 
do good ro each other, ibid 3. 1. If ſuppoſing they 
had continued in a state of Innocence, they would 
have Eſtablah'd a Poſitive Law, or Civil Society, I. 1. 11. 

Mandate; See Commiſſion.“ 

Market ; Strangers which are permitted to come to Mar- 
kets, ought to be ſuffer'd to carry away what they have 
bought, III. 6, 2. 

Marriage ; It is the Narſery of Human Kind, VI. I. 2. 
The Foundation of the Order of Ci:1l Society, ih, . 5. 
Irregular Marriages, or according to the fall ion of the 
Amazons, ib ſ. 9 The Laws of repular Marriage, ib, 
ſ. 10. Whether a Marriage be valid, when one has ſwore 
not to marry him or her whom one eſpouſes, IV. 2, 12. 
Whether Conſent of Parties Conſtitutes Marriage, VI. 1, 
14. Natural Obſticles which hinder Marriage, . 
1, 14. and ſ. 25. Moral Obflacles, ibid. f. 27, &c. Juſt 
Realons of diſſolving it, ibid 21, Sec. It onght not be 
broken without great Reaſons, not even by the Conſent 
of the Parties, ibid. 5, 20. Whether one can be oblig'd 
to enter into an Engagement of Marriage, and how far, 
ibid ſ. 3, 6, 7. Of forced Conſent or Error on the Sub- 
zect of Marriage, ibid. 1, 26 Whether a Marriage a- 
gainſt the Conſent of Parents be null, ibid. 2. 1 Whe— 
ther the Sacerdotal Benediftion be neceſſory by the 
Law of Nature to finiſh the Marriage, %d. 4 Of 
Marriages of Conſcience, ibid. f 36. How they annul 
Marriapes, or ſtrip them of certain Effects, % The 
Facility of Marriages is very uſeful to the State, VIII. 5, 
3. Whether one be indiſpenſably oblig'd to permit 
Strangers to contract Marriages in our Country, III. 


3 


3» 13+ 
Mafters ; How far they extend their Power over their Do- 
meſticks, VI. 3. 4 | | 


Mathematicks are uſeful Sciences, II. 4, 13- 

Mediator; The ditterence which is between a Mediator 
and a Perſon ſimply charged to notify and declare the 
Will of any one, III. 9. 4 Of Mediators of Peace, V, 


, ” 
Members of Human Body; whether of themſelves they 


are capable of I:ſteem, III. 1, 8. What Power Neceſſity 
gives us over our Members II. 6. 3. 
Men bers of an Aſſembly; Whether they ought to be pu- 
niſh'd when they have adviſed any thing contrary to the 
deliberation which had prevail'd, VIII. 3, 28. 
Merchant; How he ought to ſet a Price on his Mer. 
chandizes, V. 1, 10. Why an inſolvent Merchant is 
treated more Riporouſly than. a Debtor that does not 
trade, III. 7. 3, Whether one can ſometimes compel 
« the 
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the Merchants to ſell their Merchandizes or Wares, V. 
3, 6. - 8 

Merchandize ; the loſs of it ſold but not delivered, upon 
his account, whoſe it is, ib/d, 5. 3. Whether one has a 
Right to Tranlport his Merchandizes through the Lands 
of another, IIt 3, 6. Whether one can eſtabliſh the 
Rights of coming in, and going out, upon Merchandizes 
or Wares, ibid. {, J. Upon what foot one ought to re- 
gulate thoſe Rights, VIII. 5, 5. Th 

Merit of a Perſon ; What is its Foundation, II. 4, 7 One 
cannot preciſely mark the degree, I. 2. :0. It is the 
only reaſonable foundation of Fſteem and Honour, 
VIII. 4, 12. Ir however does not ſuffice for giving a 
228 Right, to require the Marks of Honour, 46. 
14. 

Merit of Addions, What it is, and what is its Foundation, 
1. 9, 5. 

Ai, which are proper for Money, V. 1, 12. To whom 
they belong which are hid in the Entrails of the Earth, 
IV. 6, 4. 

Mine and Wine; Whether it is the Cauſe of Diviſions and 
Wars, ib. 4, 7. 

Minors ; Whether the Engagements of a Minor be always 
invalid of themſelves, ibid, 2. 11. Whether he who 
borrowed without the Approbation of his Tutor be o- 
blig'd to pay, II. 4 5. 

Miniſters (Publick) of the State or the Prince, VII. 
2, 24. Their Duties in general, ib. 8. 10, What Per- 
ſous the Soveteiga ought to chuſe for his Miniſters, 
hid. 9, 9. How one knows when they act in his 
Name and in his Authority, I. 6, 13, W ether a ſim- 
ple preſumption of the Will of their Maſter Autho. 
tines them to exceed his Orders, VIII. 6, 11. Whe- 
ther to avert a great Eyil with which the State is Me- 
naced, they are bound to Expoſe themſelves to any 
feign'd Dilgrace, ibid. 4, 10. To what they are 
obliged who have concluded any Publick Treaty, 
without Orders of the Prince or State, bid. 9, 12. 
Means to avoid Conteſtations for the Precedency be- 
tween the Miniſters of many Potentates, ibid. 4, 21. 
Miniſters of Religion, their Duties in general, VII, 
8, 10. 

Modes; What it is, and how many ſorts there are, I. 1, 3. 
Simple moral Faſhions, bid. ſ. 17. 


Moderation of Soul; One ought to procure one's-ſclf that, 


Il. 4, 6 
Alonks; Their Life is of it ſelf contrary to the Law of Hu- 


manity, III. 3, 2. The greateſt part, even of their So- 
cicties, do not agree with the Maxims of Religion and 
Right Reaſon, II. 4, 4, 15. | 

Monarchy ; What it is, and how it is formed, VII. 5, 3. 9. 
In what ſenſe the Will of the King is in a Monarchy 
the Will of the State, ib. 2, 14. 

Monarch; Whether there are Monarchs for a time, ibid. 


6. 14, 15. | 

1 * Original and Uſe, V. 1. 2, 13. Whether it 
was in the time of the Trojan War, ib. 5. 1, Whether 
it is little worth in its own Nature, ib, ). 10, How So- 
vereigns can regulate its Value, ib. 1. 14, 15. Its intrin- 
ſick Value if ſubje& to Change, ib. ſ. 16. Whether in 
reſtoring things lent for Conſumption, one ought to 
have Regard to the extrinſick or intrinfick Goodneſs of 
the Money, ib. 7. 6, 7. 

Monopoly ; Whether all Monopoly be contrary to the Law 
of Nature, 10. 5. 7. 

Mortęeage; What it is, 15. 10 16. 

Muleteer; How he is reſponſible for the Damage caus'd by 
his Mules, III. 1, 7. 

Multitude; The difference which is betwixt a Multi- 
tude and a People, VII. 2. 14. What it is, 16. f. 6. 
I's Approbation is oftentimes a Mark of Error, 46. 
15. 

8 cot One can to avoid it defend Ones-ſelf ſo far 
as to kill the Agreſſor, II. 5, 10, How one ought to be 


recompenſed, III. 1, 8. 
N. 


Names ; To whom it belongs to impoſe proper Names 
upon another, IV. 1, 4. Whether ir be permitted to 


change a Name, 46. 


————— 


Nature , The Excellency of it does not ſuffice for givi 
a Right to impoſe any Obligation upon another, I. 

„ 1. . 8 * 

Nature; (Human) Its Conſtitution is the Found 
the Law of Nature, II. 3, 14. | Wb ger ma i 
atural ; What Force it has with Relation to th 

. duction of Moral Actions, I. 4, 5. s Pa Ng ua 

WN The Senſe which that Term has ſometimes 
. Ve 3. 10. . ; jp , 

Nakedneſs ; Whence comes the Shame of Nakedneſs, VI. 
30, 31. ; YET „„ ; 

N. efſary ; That which is Phyſically fo, cannot be imputed 
to any owe, I. 5,6, - | 

Neceſſity ; There is an abſolute and a conditional Neceſſi. 
52 11. 3. 4. In what the Priviledges of Neceſſity con- 

iſts, and what is its Foundation, ib. 6 2, Cc. 

Negligence ; How many ſorts of it there are, I. % 236. 
* not diſpenſe with repairing any Damage. III. 
1, C. 7 

Nephews ; In what order Nephews, both by the Father” 
and Mother's (ide, come to the — Abintefate, iv 
by, 39 | 

Neutral; To what Neutral Nations are obliged, VIII 


6, 7. 

News ; Whether one can ſpread falſe News to raiſe the 
caſt-down Courage of the Soldiers, IV. 1, 16. Whether 
ther one can ſometimes be Reſponſible for the Evil 
which falſe and uncertain News, which one has ſpread 

8 ib \. * HOP 
obility is not a thing which belongs truly to us, V 
4, ＋ Nor 2 Nateral Title 5 Diftinftion, ib, — 
Its A depend only upon the Inftitution of the 
Laws of every State, ib. ſ. 26. They ought notwith. 
ſtanding, and are even ordinarily founded upon ſome 
Merit, ib. ſ. 27. . The Hiſtory of the Original, and 
Revolutions of Nobility among the Romans, ib. C. 28 
29. In what it conſiſts now among moſt of the Na- 
tions of * ib. ſ. 30. The too great Multipli- 
2 of Nobility is contrary to the Grandeur of a State, 
ib. ſ. 31. 

Novation; What it is, and how many ſorts there are, V. 
tr, 13. 

Nouriſument ; What they mean by that, IV. 11, 5. 


O. 


Oath; What an Oath is, IV. 2, 2. Its Uſe, its Significati- 
on, and its inviolable _— ibid, It ought to be in- 
terpreted conformably to the Religion of him that takes 
it, 6. f. 4. In wh * 8 Intention of ſwearing and 
engaging is requiſite, 16. f. 5, 15. Obligator aths, 
5 Ts If in theſe ſorts of Oaths the Obligation of 
an Oath is diſtin from the Engagement ot it, 3b. ſ. 6. 
The Interpofition of an Oath doth not render an Action 
valid which is null of ir ſelf, ibid. A poſterior Oath 
doth not annul a Convention which is otherwiſe valid 
ibid. Error and Fraud, as well as Fear, annul Oaths ib. 
ſ. 7, 8. Every Oath which regards a thing unlawful, ot 
hinders J er ood is null, ib, ſ. 9, 10. An Oath 
doth not change the nature of things to which one adds 
it, 1b. 1, 11. It excludes all perplexing Tricks and yain 
Subrilty, ibid. ſ. 12. But not Conditions and tacit Re- 
ſtrictions, 4b. . 14. The Words of an Oath ought to be 
underſtood in the ſame ſenſe as he that takes it under- 
ſtands them, ib. ſ. 15. How one may defer or refer an 
Oath, ib. ſ. 21. If the Violation of a Part of the Engage- 
ments to which a Man was entred, by one and the ſame 
Oath, makes him guilty of Perjury, ib. ſ. 23. How one 
one is diſpenſed with, or diſcharged from an Oath, 
by a Superior, ib. [ 24. Oaths made in the Name of 
a Perſon abſent, ib. f. 16. What Oath of another 
Man one is obliged to keep, ib. 5, 17. If one may de- 
fer an Oath in Matters of Criminal Cauſes, VIII. 3, 4. 
If a King may diſpenſe with keeping Oaths, ibid. 10 


5. | 
Obligation; What it is, I. 1, 21. ib. 6, 5, What is that 
which makes capable of Obligation, ib. ſ. 6, and fo 
on; Its Vertue of what one can impoſe any thing up- 
on another, " hy 9. Why one cannot enter into an 
Obligation with Ones-ſelf, ib. f. J. Whether the Im- 
preſſions which an Obligation makes upon the Conſci- 
ence 
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Parole; Its Original, IV. 1, 3 


. Offices ; Good Offices on 
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ence diminiſhes any thing of natural Liberty, 4b. 4, 8. 
ib. 6, 5. Obligation exterior and interior, ib ſ. 6 Na- 
tural and additional Nez III. 4 3. Natural and 
Civil, ib, ſ. 5, 6. Perkect and Imperfect, I. 7, 7. Per- 
etual and for a time, III. 4, 7. Reciprocal and not 
K. ilid 8. V. 12, 23. Obligations con- 
trated by an Attorney, III. 9 The want of ſatis- 
tying an imperfect Obligation, does not engage one 
to repair the Damage, ib. 1, 4. The juſt Meaning of 
thoſe which one contracts voluntarily, V. 12, 2. The 
Obligation appointed to a certain State of Life can be 
drawn from many diſtin&t Principles, I. 1, 11. What 
Legiſlators have Regard to, in determining the Obli. 
Farions, to whom they give the Force of the Civil Law, 
ls. &. 6. 
Oblige ; In how many ways one obliges Ones ſelf for 
another, V. 10, 9. 
Occaſion ; What they mean by that, I. 4 2. 16. 5, 5. 
hether he who gives Occaſion to a thing, is always 
the Cauſe morally ſpeaking ib. f. 3. 
Ocean; Whether the great Ocean be capable of Propriety, 
W. 
Oden; I hat it is in the Stile of the Law, V. 12, 
12. 
Offended Perſon ; What he ought to do when the Offender 
makes Shew of II. 3. 8. V. 13. 1. 
t to be Reciprocal, III. 24. 
Oligarchy ; What it is, VII. 5, 11. 
Olives ; One muſt leave to the Poor, thoſe which remain 
after one has ſhaken the Olive- trees, III. 3, 4. 
Omiſfion ;, When it is that the Omiſſion of a thing can be 
laid to one's Charge, I. 5, 5. 
Opinion; What Opinions are contrary to Religion, II. 4, 


din; (Command) Whether one can change or ex- 
ceed one's Orders, V. 4, 5. Secret Orders and known 
Orders, the Diſtinction which one muſt make to that 
Regard, III. 9, 2 Whether one can ſometimes inno- 
cently exceed the Orders of a Superior, VIII. 1, 6. 
Oftraciſm ; Honourable Puniſhment, ib. 3, 25 


Outrages ; Wound the natural Equality of Men, UI. 2, 7. 
| P, 


Pas ; See Contrafts. | 

Pagans believed the Gods to be Authors of the Law of 
Nature, II. 3, 20. The Deſctiption which the Pagans 
made of the Life of the hiſt Men, 10. 2, 2, 

Pardon ; Whether the Sovereign can give it ſometimes to 
Criminals, VIII. 3. 15. 

Its natural Uſe, ib .. 1. 
How 1t is that words ought ordinarily to be explain'd, 
Vo 1h, 4: 

r K ules which one muſt follow in the ' parting 
things between many Perſons, who have no mote right 
the one than the other, III. 2, 5. 

Partners; Sce Aſſociates, 

Particular Perſons ; In what Caſe they can defend them- 
ſelves without attending the Help of the 25 
VIII. 6, 8 How far the Conventions which they 
make of their own Head with the Enemy have Force, 
ib1d. 7. In what Caſes they can do themſelyes Juſtice 
for certain Crimes, ib. 3, 13. —— 

Parts ; (Natural) What Uſe of thoſe Parts is contrary to 
the Law of Nature, VI. 1, 4. | 

Patricians ; What they were among the Romans, VIII. 4, 
28. 

Pawn; What it is, V. 10. 13. Its different ſorts, ibid. 
. 14. 

Pedantry ; It is a Vice of the Mind, and not of the Pro- 
feſſion, II. 4, 13. 


People ; In what ſenſe a People is immortal, VIII. 12, 


19, Whom the Oath of a People obliges, IV. 4, 17. 
If Preſcription hath r amongſt a People, ib. 12, 11. 
If the Change of Inclination which happens to a People, 
authotizes it to ſhake off the Yoke of a lawful Prince, 
V. it, 10. VII. 6, 6, How it is difengag'd from its 
Obedience to its Sovereign, ib. 7, 5- How the Form of 
a People is deftroy'd, VIII. 12, 9. How it is again 
reſtor'd, ib. 6, 23 If its Conſent is always neceſſar 
to give Laws the Force of obliging in Point of Con- 
\ ſoience, I. 6, 13. The barbarons manners of ſorhe 


1 oy don't make an Example for the 

ights of a Natural State, II. 3, 10. There is no 
People which is entirely conducted by the Laws of Na- 
ture, ib. ſ. 9. 

People; (Common) Whence comes that Facility that the 
1 People have to diſcern Juſtice from Injuſtice, 
ib. ſ. 13. 

1 A Man aught to endeavour his own Perfedtion, 

. 

Permiſſion ; There are abſolute and imperte& Permiſſions, 
I. 6, 15. 76. 7. 2. The Permiſſion of Human Laws 
does not hinder a'thing from being contrary to the 
Divine, ibid. and VIII. 1, 5. How the Permiſſion of 4 
Crime makes a Man Partaker in it, I. 5, 14. 

Perſecutions; For the Cauſe of Religion are Criminal, II. 


4. 4. a 

Perſon ; What a Moral Petſon is, I. , 12, The Rights 
and ogg ee of a Moral {Perſon, ib. ſ. 13, 14. 
Feign'd Perſons, ib. ſ. 15, Free Perſons cannot be 
taken for a Reward of Money, V. 1, 5. 

Petitory ; What it is, ib. 13, 6. | 

Philoſophy ; Whercin it conſiſts according to Plato, VIII. 


4, 14. | 

Phyſick ; The Uſe of that Science, II. 4, 13. | 

Place; What is meant by a ſtrong fortify'd place, V. 
10, 4 How long a Commander ought to defend it, 
VIII. 6, 10. When a Man may ſeize on a Place in his 
own Country, II. 6, 8, | 

Places of Honour ; How a Man may order Places of Honou- 
to avoid Conteſts, VIII. 4, 21, 22. Every Place is 
Honourable, where a Man finds himſelf poſtcd for the 
Defence of a State, 16. f. 23. 

Pleaders at Bar; Their Duties, V. 11, 6. 

To Pleaſe; Who it is that a Man may be glad to pleaſe, 
VIII. 4, 12. | | 

Pleaſure ; How a Man may ſeek after it innocently, II. 
4, 11. What Pleaſures ate the moſt lively in all Crea- 
tures, VI. I, 1. 


Plants ; They follow the ſoil in Caſe of Acceſſion, IV. 


$ 


1, 5» 
—_— What they were among the Romans, VIII. 4, 


Pledge ; What it is, V. 10, 12. If one Man may give 
himſelf as a Pledge for another, II. 4, 8. 

Poe ſie; What it is, and of its Uſe, 1b. ſ. 18. 

Pont of Honour; The Vanity of it, VIII. 4, 8. 

Pond; To whom the Fiſh in it do belong, IV. 6, 11. 

er It is contrary to the Law of Nature, VI. 1, 
1 7, Oc. | 

Portions ; What is meant by equal Portions in the Diſtti- 
bution of an Inheritance, IV. 11, 8. | 

Poſſeſſor ; In what the Right of the Poſefſor of another 
Man's Eſtate upon Truſt conſiſts, ib. 8, 5. 

Peſſeſſion ; What it is, ib. 9, 7. Natural or Civil, ibid, 
How it is interrupted, ib. 12, 4. 


Poſts; How a Man ought to aſſign perilous Poſts, VIII. 


4. 4. 

Poſtliminie ; What it is, 1b. 6, 12. If this Right is for 
thoſe who had been deliver'd by the State and accepted, 
ib. 11, 9. 

Power ; What Power (Moral) is, and how many ſorts 
there are of it, I. 1, 19. In what the abſolute Power of 
Sovereigns conſiſts, VII. 6, 7. It the abſolute Power 
of a Princedoes of it ſelf give him the Prece- 
dency over another Prince whoſe Power is limited, 

VIII. 4, 19. The Power of making Taxes, VII. 4, 7. 
Judiciary Power, ib. ſ. 4. The Power of making War 
and Peace, and of conttacting Alliances, ib. ſ. 5. The 
Power of eſtabliſhing Magiſtfates, ib. ſ. 6. The Power 
of infliting Puniſhments, ib. ſ. 3. Legiſlative Power, 
ib. . 2. e Power of examining Dodtrines, its juſt 
Bounds, ib. ſ. 8. Power is not the only Foundation 
of Honour and Authority, I. 6, io. VIII 4, 13. 18. 
If the Suſpicion which a Man takes from the Power 
of his Neighbour, is ſufficient to give him Right to 
attack him, II. 5, 6. VIII. 6, 5. Phe Law of an in- 
ferior Power gives place to thoſe of a ſuperior Power, 
V. 12, 23. What isthe Foundation of paternal Power, 
VI. 2, 1, &c. How far it extends, ib. {. 1, Cc. If ir 
can be transfer'd to another, either wholly or in part, 
ibid. ſ. 9. How it hath been taken or bounded in civil 

Societies, ib. ſ. 11. How it ends, ib. f. 13. 

X Power 


| 
1 
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An INDEX of the moſt 


Material T HI N G G, Kc. 


Fower (Phy ical) does not always imply a Moral Lower, III. 
$. % TV; 2, 10S 

Frakes The Impiety of thoſe Prayers which Men make 
to deſire God to fend Evil to their Neighbours, and to 
implore the Benediction of Heavens, or to give God 
Thanks for adyantageous Succeſs in an unjuſt War, II. 


4, 4- 

Preſcription ; What it is, IV. 12, 12. In what things, 
and at the End of what times it hath place, ibid. Ne- 
ceſſary Conditions to make this Right RE prevail, 
ibid. I. 3, 4. Why it was introduced, and what is the 
Foundation of it, 1%. ſ. 5, &c. It it hath place amongſt 
different Nations, ib. . 11. 

Precedency ; Upon what its Kight is founded, VIII. 4, 
15, Cc. A Man may have Precedency in one place and 
not in another, ib. ſ. 22. 

Preſents; Some are e III. 2, 7. The Preſents 
which a Man makes of things that he doth not care for, 
* ſottiſh and ridiculous Liberality, ib. 3, 3. V. 7, 
1, Oc. 

Princes; The Duty of Princes (ſee Sovercign and King) 
as they are Men, and as they are n a VII. 8, 4- 
It is eaſy for them to ſtrengthen and preſerve their Do- 
minions by juſt ways, ibid, 2, 10. The Maxims which 


they ought to follow in the Diſtribution of Ho- 


nours and Recompenſes, and in the Government of 
places amongſt their Subjects, VIII. 4, 23, 31. How 
they may diſpoſe of the Goods of particular Men, 
ibid. 5, 2, 7. And of publick Goods, as well thoſe 
of the Demeſn of the State, as thoſe of the Demeſn of 
the Crown, ibid. ſ. 8, How many ways Princes may be 
injurious to their Subje&s, VII. 8, 4. Of Prece- 
dency amongſt Princes, VIII. 4, 15. How they ma 
meet without having any Diſpute of their Paſſage, ib. 6, 
21, 

Priſoner ; What evil a Man may make a Priſoner ſuffer, 
who is not yet either Condemned or Heard, ibid. 3, 
4 If only becauſe a Man holds him Captive, he is 
thought Maſter of all his Goods, without excepting 
thoſe which he himſelf hath not in his own Hands, 
ibid. 6, 29. If he who hath been relcaſed upon con- 
dition of not ſerving againſt the Enemy, may be con- 
ſtrained by the State to break his Promiſe, ibid. 2, 2. 
If he is obliged in Conſcience to come and put him- 
ſelf into his Enemies Hands, when the condition upon 
which he was releas'd, is not fulfilled, ibid. If he who 
eſcapes reecnters into the Poſſeſſion of all his Goods, 
and all his Rights, ibid. 6, 22. The Conventions 
which concern Priſoners of War, arc a moſt favourable 
Cauſe, ibid. 7, 12. 

Poice ; What Price is, and how many ſorts there are of 
it, V. 12, Sc. What is the Foundation of proper and 
intrinſical Price, bid. ſ. 4 The Price of Things and 
Actions is capable of a great Extent, I. z, 10. What 
is the Reaſon there's no Price bound to certain pro- 
fitable Things, V. 1, 5. What it is that augments and 
diminiſhes the Price of Things, ibid. ſ. 6. The Price 
of Inclination, ibid. ſ. 7. Legitimate Price, or Price 
ordain'd by the Laws, ibid. . 8, Ordinary or current 
Price, ibid, ſ. 9. The Meanneſs of Price is ſufficient 
to demand an Indemnifying, or to Annual a Contract, 
ib. 3, 9, 

Privetis does not conſtitute the Eſſence of a Thing, I. 7, 


Privileges ; When a Man may revoke Privileges. See 
Immunities, VIII. 10, 9. A Man may renounce his 
Privileges when he can do it without Prejudice to a third, 
II. 5, 2. 

Pref If a Man may never make any Profit of another's 
: il profit, IV. 135 6. 

Promiſes, There are perfect Promiſes, and imperfe&t 

Promiſes, III. 5, 6, 7. If a plain fimple Promiſe 

obliges in point of Conſcience, bid. ſ. 9, Ce. If a 

Promiſe without a Cauſe obliges, ibid. If all ſorts 

of Incommodities and Damages have the vertue of 

excuſing a Man from . his Promiſe, V. 12, 22. 

Promiſes of that which is already engag d to ſome 


other Perſon are null, II. 7, 11. And thoſe which 


are made of another's Goods, or of what depends on 
another, ib. ſ. 10. If every Promiſe includes the tacit 
Condition, ſuppoſing the Things remain in the ſame 
State or Condition, V. 12, 20. The lawful Matter 


of Promiſes, III 7, The different Cauſes = <> yr \ 


capable of making them void, III. 6, 3, S. What 
acceptation is neceſſary to render them Irrevocable. 
ibid. I. 15. If a third may aceeph a Promiſe, ibid. g, 
1 If this acceptation may be made by Heirs, ibiq 
. 6. If a Man may add any bnrthenſome Condition 
to a Promiſe already accepted, ibid. [ 7. Of Pro- 
miſes made by the mediation of a Solicitor, ibid, 
l. 3, 4. Abſolute and Conditional Promiſes, III. 8, 1. 
r 2 ; How Propagation of Mankind ought to be 
Pikes Gf Gori) bb « tient © 1. . 
ropriety (of Goods) is a Mora A I e 
4, 1. What it is, ibid. ſ. 2. bs diere 2 
Propriety, ib. ſ. 2. The End of the Eſtabliſhment of 
Propriety, II. 6, 5. In what ſenſe it is from Natural 
Law, IV. 4, 14. What Qualities a thing ought to 
have to be Capable of Propriety, ib. 5, 1. What Per. 
ſons are Capable of 1 ſome Right of Propriety, 
ib. 4, 15. Duty as to the . e of Goods, ib. 15, ts 
Protector; He who makes himſelf Protector of a Crime is 
REP for the Damage which proceeds from it, 
"a WV 
Prudence; What it is, I. 2, 4. If it comes only from 
Experience, III. 2, 2, A Man ought always to a 
with Prudence, Il. 4, 6. $17 5M 
Puniſhment ; What it is, VIII. 3, 4 To what ſort of 
uſtice it relates, ib. ſ. 5 Fo whom it belongs to 
inflict it, ib. ſ. 7. What is the End of it, ib. ſ. 8. If 
it hath 3 amongſt thoſe who live in the Iadepen- 
- dence of a Natural State, ib. f. 2 All ſorts of Lins 
ate not ſubject to the human Tribunal, ib. ſ. 14. The 
* — ag of the Puniſhment to the Crime cannot be 
exatily determined, I. 2, 10. They do not infli& 
Puniſhment upon the ſame Crime twice, ibid, 9, 6. 
What Rules a Man ought to follow in the preciſe 
Determination of the Nature and Degree of Pumſbment, 
VIII. 3, 23, Cc. A Man is not ſecure from Pu- 
ni ſoment, tho' he have repair'd the Damage, III. 1, 
6. If Puniſhment can wholly be inflicted upon man 
Perſons who have concurr'd in the ſame 861 
Aion, ib. ſ. 5. If Legiſlators are obliged to govern 
themlelves, in the Determination of Pniſbmenis, ac- 
cording to what the Law of War permits in the In- 
dependence of a natural State, II. 5, 17. The natural 
Puniſhments of Sin, ib. 3, 21, 


WM 
Duality; The different ſorts of Moral 8 n 


17. The particular Qualities of a Perſon are ſome- 
— a lawful Keaſon for pardoning him a Crime, 
1 

„ grngd | The different forts of Moral Quantities, 

F 

Zueftions, Why they make uſe of an Oath in Que- 
* of Fact, — not in Queſtions of Law, IV. 

2, 18. 


Quit; When a Debtor is quit, V. 11, 7, 
R. 


Rahah ; It ſhe did well to hide the Spies of the Iſraelites, 
and why, IV.1, 16. 

Raye 5 A Young Woman, to avoid a Rape, may kill 

im who endeavours to force her, II. 5, 11. Rapes 

ought not to be — in War, VIII. 6. 7 

Rariiy; It contributes very much to raiſe the Price of 
Commodities, V. 1, 6, 

Reaſon; How one knows if a Maxim be agreeable or 
not to Right Reaſon, II. 3, 1 1 Its Light can diſcover 

the Foundation of Natural Right, ibid. If its Max- 
ims alone impoſe any Obligation, ib. ſ. 20. The Uſe 
of Reaſon is abſolutely Neceſlary to give a true Con- 
ſent, III. 6, z. 

Reaſon of State; What it is, VII. 9, 3. 

Reaſon of Law ; What it is, V. 12, 20. 


Rebels; If a Treaty of Peace made with Rebels is valid, 


VIII. 8, 2. 
Recomperſe ; What it is, I. 9, 3. When a Man has full 
Right to demand a Recompenſe, ib. ſ. 3 There are 


Natural Recompenſes of Vertue, and Arbitrary Re- 
compenſes, II. 3, 21, 


Refugees 


— 
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Refugees; If one ought to give a Retreat to * III. 
3, 10. If one is always 3 to deliver up thoſe which 
are accus'd of any Crime, VIII. 6, 12. - 

Refuſal; The blameable Eaſineſs of thoſe who cannot 
give a Refuſal to any one, III. 5, 10. 

Regents; The Authority of the — of a Kingdom du- 
ring the Inter- regnum, VII. 7, 8. 

Relapſes; Frequent Relapſes aggravate a Crime, VIII. z, 


22. 

Religion; The Opinions contrary to Religion, II. 4. 4. 
The Sovereign may limit the Liberty of conſecrating 
certain things to the Uſe of Religion, VIII. 5, 4. 

Render ; The EA of that Maxim, That a Man ought to 
render to every one his own, ib. 3, 15. 

Rents; Appointed according to the Price of Money, V, 

12. e more in Hiring. 
Repentance ; There is no true Repentance without Re- 
itution of what a Man hath taken unjuſtly, III. 1, 
6 


Repreſentation ; What the Right of it is in caſe of Suc- 
ceſſion, and what is the Foundation of it, IV. 11, 13. 
& hath no place in the Line of Aſcendants, ibid. 

13. 

Re he; Of an Equal to an Equal are not permitted 
at amongſt Friends, VIII. 3, 10. 

Reproaches of ſome Corporal Infirmity are abſurd and un- 


juſt, I. $y 7+ N 
Republick; If all Alliances made with a Republick ate 


real, VIII. 9, 6. Moſt important Maxims for maintain- 
ing a Republick, V. 7, 9. 

—— What Care one ought to have of his Reputa- 
tion, 1 4, 9. | 

1 (Mental) How ridiculous and abſurd they 
are, IV. 1, 14. 

Reſpftance ; Interpretative, or preſumed, Reſiſtance, I. 4. 
io. 

Retaliation ; (Law of) If one ought always to follow it, 
VIII. 3, 27. 

Retention; The Right of it, V. 11, 6. 

Retreat; He who gives a Retreat to Evil-doers is as Guil- 
ty as they themſclves, I. 5, 14. If a Man may ſometimes 
25 upon his Sovereign for giving a Retreat to one who 
has injured him, VIII. 6, 12. 

Revenge; Simple Revenge is condemn'd by the Law of 
Nature, II. 4, 12. ib. 5. 3. The Satisfaction which a 
Man finds in it, is but an imaginary Good, VIII. 

, 19. How Ridiculous that is, that propoſes to it 
If the Death of the Offender, ib. ſ. 23. Particular 
Huge is permitted in ſome States, and why, ibid. 
11. 

Revenge; Why the Law of Moſes ou. the Revenger of 
Blood Permiſhon to kill, out of the Bounds of the 
Aſylum, him who had fled thither for Refuge, III. 1, 


Right ; The Right of holding in Fee, IV. 8, 3. Diffe- 
rent Senſes of the Term Right, I 1, 20. The Senſe of 
the Maxim, That be che uſes bis own Right does not 
injure any one, I. 5 3. VIII. 3, 31. If one ought al- 
ways to grant others the ſame Right, that he has him- 
ſelf, III. 2, 4. In what ſenſe Right is the ſtrongeſt Will, 
L 6, 12. In what the transferring 2 Right conſiſts, III. 
5. 2, &fc. How the Right over Perſons and low is 
acquired, ib. ſ. 4. Negative Right, IV. FL 7. Perſonal 
or Real, VIII. 6. 4. Perfect and Imperfect, I. 1, 19. ib. 
7, 7. In what ftri& Right differs from Equity, ib. 2, 8. 
See more in Law. 

Riches ; How one may ſeek Riches innocently, II. 4, 


IO, 

Rivers; The Uſe of Rivers ought to be Common, III. 3, 
4 To whom they belong properly, IV. 5, 3. If Additi- 
onal Lands be to them whoſe Banks Rivers augment, IV. 


7,1 1 If they improve in like manner private Eſtates, 
ib. l. 12. 

Robbers ; They are wholly infamous, VIII. 4, 5. If an 
Oath is Obligatory in Reſpe& of them, ibid. ſ. 5, Sc. 
III 6, 11. 


Robbery ; Amongſt whorn it paſſes for an Honourable Pro- 
feſſion, II. 2, 10. x 
8. 


Secrifice ; What is meant by Sacrifice, V, 12, 7. 


* — 


Sages ;_ If Sages have a, of exacting to the Rigour, 
that thoſe which are leſs Wiſe and Provident than 
: they ſhould put themſelves under their Dire&ions, III. 


8 

Sale; What a Sale is, and when it is accompliſh'd, V. 5. 
2, Of forc'd Sales, ibid. 3, 6. Of thoſe where a Man 
runs a Hazard, ib. ſ. 6, Of whole Sales, ibid, If in 2 
Sale Men may deceive one another in Regard of the 
Price, ib. \ 10, 

Salary ; What it is, I. 9, 5. Il 3, 21. V6, m. If one 
may demand the Salary he had given for the Commiſſion 
of a wicked Action, III. 7, 8. 

Sanction of the Law ; What it is, I. 6, 14 Penal Sant#i- 
ons are ſometimes Alternative, VIII. 3, 4, In what 
the Sanction of Natural Law conſiſts, J. 6, 14. II. 


3, 21, 
Satisfaion to Juſtice is not one of the Natural Ends of the 
Puniſhment of Crimes, VIII. 3. 13. The falſe Not'- 


ons of the SatisfaFion of Jeſus Chriſt are contrary to Re- 
ligion and Morality, II. 4, 4. 


Scandal ; (Receiv'd) What it is, I. 5 3. 

Sciences ; Some are | mgm ſome are curious, and ſome 
vain, II. 4, 13. How one ought to ſtudy them, ibid. 
Thoſe which teach a Science ought not to conceal any 
thing that has relation to it, IV. 1, 7. 

Schools (Publick) are Neceſſary in a State, VII. 9, 4. 

Se bool maſter; He has * to uſe moderate Correction 


towards the Children, which are under his Direction, 


VIII. 3, 10. 


Scruples ; How a Man ought to cure himſelf of them, I. 


3» 9 

Sea ; Of the Dominion of the Sea, IV. 5, 5, Oc. 

Secret; If one may diſpenſe with communicating to others 
an innocent Secret and profitable to Mankind, III. 3, 2. 
Eſpecially when he has taken an Oath not to diſcover 
it, IV. 2, 10. 

Seller; His Engagements towards the Buyer, V. 5, 3. He 
ought faithfully to diſcover the DefeRs of his Merchan- 
dize, ib. 3, 2. See more in Buyer, 

Sentinel; He is Reſponſible for the Damage occaſion'd by 
Fire happenning through his Inadvertancy, I. 5, 14. 

Separation ; If that of Body and Goods, the Bond of Mar- 
riage ſtill ſubſiſting, is conformable to Natural Law, VI. 
8 


U 

Sepulture , If one may refuſe & pulture to thoſe that die 
inſolvent, V. 10 12. 

Services ; Of innocent Profit, III. z, 1 If one may exact 
Pay ment of one for Services nde turn to the Advan- 
tage of many, V. 6, 4. Services done to a State, by a 
Criminal, or even his Anceſtors, may ſometimes obtain 
him his Pardon, VIII 3, 16. | 

Servitude ; If God is the immediate Author of it, VII 3, 


Its Original and Extent of Power that it gives to 2 


Maſter, ib ſ. 4. 

Seren, Why God hath eftabliſh'd the Difference of Sexes, 
V. 1, 2. There are ſome Foundations of Honour which 
are common to both Sexes, and others which are parti- 
cular to one, VIII. 4, 12. 


Siege; If in a __ one may pull down the Houſes of par- 
ticular Men, 16. 5, 7. 

Signs ; There are Natural Signs, and Signs of Inſtitution, 
V. 1,2. Wherein Signs of Conſent conſiſt, III. 6, 16. 
* * internal Action hath no Effect of Right, 

. 12, 28. 

Slence; In what a Man is oblig'd to keep Silence, ib. 1, 7. 
When it is Criminal, ibid. and I. 5 4 V. 3, 4. How 
one ought to interpret the Silence of the Law, I. 6. 15, 
Long Silence is not ſufficient to make one preſume, 
that a Man abandons his Goods, or Right, IV. 2. 8. 
If apon the Silence of a bovgreige, one may preſume, 


that he ratifies a Treaty concluded without his Order, 
VIII. 9, 13, 


Simony ; What is is, V. 1, 5, 

Sin ; How many things include the Idea of Sin, VIII. 
3- 2. Why it is compar'd to a Debt. ib ſ. 5. If Sins 
of Weakneſs are truly Sins, I. 5. 8. if all Sins are 
Puniſhable at a Human Tribunal, VIII. z, 14. The 
Limitation of that Maxiin, That thoſe 1 induce o- 
thers to vin, fin themſilves, ib. 6, 16. If the Natural 
Conſequences of Sin arc inſtead of Puniſhments, ib. 
3, + 


Sinners ; 
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Siancrs , Charity does not-permit us to deſpair of Sinners 
Amendment without great Reaſons, VIII. 3, 10. 
Siſters ; In what Order Sifters ought to ſucceed, IV. 11, 


4 VI I hat its Inconveniences conſiſt, 15 
ry, 35 3. n Wnat 1 10. 
1 What iu the Original of it, ib. ſ. 4, 5. If there 
is any who is Naturally a Slave, III. 2. 5. The Condi- 
tion of Slaves is vile and diſadvantageous in many States, 
VIII. 4, 6. In what ſenſe they make a part of their 
Maſter's Goods, VI. 3. 7. If one may do them an Inju- 
rv. ib. ſ. 8. What is the Condition of the Children, 10. 
« 9. What is the Foundation of the Obligation of a 
Slave made by War to his Maſter, ib. f. 6. How a Slave 
is deliver'd from Servitude, 7b. ſ. 11, If a Maſter is Re- 
ſponſible for the Damage caus'd by his Slave, III. 1, 6. 
R. Right of having the Service of another's Slave, 
IV. 8. 10. 

Soclability is the Foundation of Natural Law, II. 3, 15. A 
Man is diſpenſed with for not 3 the Laws of 
Sociability toward them who violate em in regard to 
us, ibid. | : 

Societies are Simple and r VI. 1, 1. Society in 
general which is betwixt all Men, muſt not be confound- 
ed with particular, If. 3, 17. How one ought to rule 
himſelf in the Diſtribution of — 21 and Charges 
amongſt Members of the ſame Society, I. 7, 9. Society 
may treat with one of its Members, as from a Particular 
to 4 Particular, ibid. In what Caſe one may lawfully 
renoance Society, VIII. 11. 2. The divers Means of con- 
traſting a Society, V. 8. How they call its Parts, ib. 
6. 2. Frregolar Society, ib. ſ. 3. Univerſal, or of all 
Goods, ib. ſ. 4 How, and why Civil Society was eſta-— 
bliſh'd, VII. 1, ). 

Sodomy is a Sin contrary to Natural Law, VI. 1, 4. 

Soldiers; If they be oblig'd upon Pain of Death, firmly 
to hold a Poſt, where they run the Riſque of Periſhing, 
III. 7. 5 VIII. 2, 4. If one ought to give ſome Salary, 
even to Citizens, when the State is Rich enough to 
make ſuch Expences, ib. . 1. If a Soldier who in Ex- 
erciſing kills a Man undeſignedly is guilty of Homicide, 

2 Son muſt be preſum'd to be the Son of his 
Mother's Husband, IV. 11. 10. VI. 1, 10. 

Soul ; How it ought to be taken Care of, II. 4. 1, Cc. 
How one endamages another in Relation to his Soul, 
II. 1, 3. The undeniable Poſſibility of its Immortality, 
is ſufficient to fix any Man's Reſolution upon a vertuous 
Life, II. 3, 21. ; : ; 

Sovereignty; The Duties of a Sovereign in general 
VII. 9. His 22 and Power, VII. 4. 2, c. It's 
eaſy for him if he performs his Duty to make him- 
ſelf obey'd and lov'd by the greateſt Part of his Sub- 


jedts ib. [. 5. A Man ought to obey him rather than 


his own Father, V. 12. 2, 1 In a Matter of Doubt, 
a Man ought always to preſume upon the Juſtice of 
his Orders and Enterprizes, VIII, 1, 7. How far his 
Power of ordaining the Value of ſorts of Money exe 
tends, V. 1, 14. And of conſtraining his Subjects to 
make certain ſorts of Contracts, ib. 3. 6. Of ruling 
Marriapes, and of compelling and hindring Men to 
enter into this Engagement, VIL. 1, 8. Of granting 
to ſome particular perſons, or certain Societies, the 
ſole Privilege of driving certain ſorts of Commerce, 
V..7. Of pardoning Criminals, VIII. 3, 17. If he 
may uſe mental Keſetvations, or innocent Diſſimu- 
lations, IV. 1, 17. He cannot out of a meer Caprice, 
blot any of his Subjects with Infamy, VIII. 4, 9. 
Nor baniſh an innocent 1 ib. 11. 6 And in 
What Cale he is Reſponſible for the Injuries done by 
his Subjeds, III. 1, 11. All Actions cannot be re- 
voked, I. 6. 6, 8, 10. See Princes, King. The Original 
and Foundation of Sovereignty, VII. z. How many 
diſtiact Parts it includes, - VII. 4. 1, &c. Its come 
mon and proper Subjekt, ib. 6. 4. If there is a real 
and perfonal Sovereignty, ibid How far its Rights 
are inviolable. ib. 8. The different manners of ac- 
quiring it, ib. 7. And of poſſeſſing it, ibid. 6. 14. If there 
may be a Sovereignty which is but for a time, ibid, 
ſ. is. If he receives any Taint by unequal Alliances, 
VIII. 9. 4. The proper Character of Sovereignty, VII. 
6. 1, Sc. Why, and in how many manners it is limited, 


ib, 1. 9. 


Stratagems are permitted towards an Enemy, IV. oy + © , 


VIII. 6, 6. 

Subjects; Their Duties, See Citizens. If the State may 
do them an Injury, ib. $. 2. The unjuſt Complaints 
that they may ſometimes make againſt their Sovereign 
Ib. 1,3. They can promiſe nothing to the Prejudice 
of him, III. 7, 11. tow the Sovereign may depriye 
them of the Right they had got by Contraſt, VIII. lo, 
7- How they may have an Action at Law againſt their 
Prince, VII. 6. 2. VIII. 10. 6, How far their Goods 
are in the diſpoſal of their Sovereign, ib 5. 1, Sc. The 
Diſpoſal of places amotigſt them depends upon their So- 
vereign, ib, 4, 23. If they may E reſiſt their 
Prince, VII. S. 5, f 

Succeſſor; How he is oblig'd to the Contrafts, Treaties, 
and other En agements of his Ptedeceſlors, VIII. 9. 8. 
ibid. 10. The General Foundaticns of Succeſſions 
Abinteſtate, IV. 11. 1, 2. Succtfſions by Heads, and 
Sueceſſion by Pedigree, ib. 6, 12. and 11. 2. The diffe- 
rent Ways that — are tul'd by the Civil 
Laws, ib. ſ. 18. Of Succeſſion to Patrimonial King. 
doms, VII. 7, 11. Of Succeſſion to Kingdoms eſta- 
bliſhed by the free Conſent of the People, and of the 
different ſorts of them, jib, . 12, Cc. What ought 
2 decide Diſputes in ſubject of Succeſſion, ibid. 
15. 2 

Suffrages ; Why Plurality of Suffrages carries a thing in 
Deliberations of Aſſemblies, ib. 2, 15. A Limitation of 
this Maxim in certain Aſſemblies, ib. [. 16. Of a Caſe 
where the Suffrages are Equal, ib. f. 1. When one 
ought to join or ſeparate them, 16. ſ. 18. 

Superior; If one may ſometimes execute the Orders of a 
Superior, which are manifeſtly unjuſt, VIII. 1, 6. How 
a Superior may engage himſelf in Relation to the Goods 

and Actions of thoſe that depend upon him, III. 1, 

10. | 


T. 


Talents are only Eſtimable as a Man makes good Uſe of 
them, VIII. 4, 12. 

Tax; How to order the Tax of SubjuQts, ib. 5, 6. 

Time ; If Courſe of Time gives any Right, IV. 12. 7. 
The Effect of Time inſerted in a Promiſe, III. 8. 7. The 
Times of Truces, VIII. 7, 8. The Time appointed for 
ſettling the Articles of Peace, jb. 8. 4. 

Terms ; F hey ſignify nothing but by Inſtitution, IV. 1, 3. 
There is a principal ry an acceſſory Sipnification of 
Terms ib. ſ 6. Every one may ſometimes forge new 
Terms, I. 1, 1. Two different Ideas, which one muſt 
diſtinguiſh in the Terms which relate to Morality, ib. 
2, 6. Of Terms which have many Significations, V. 12. 
11. If one may ſometimes make uſe of particular Terms, 
IV. 1. In a Contract the Terms ought to be underſtood 
according to the Cuſtom of the place in which the Con- 
tract is made, ib, ſ. 6. 

Teftament ; What a Teſtament or Will is, ib. 10. 3. If 
one may in Conſcience make void a Will, where there 
is no Formality wanting, #b. ſ. 8. If a Teſtament may 
be revok'd by the Teſtator, when there is 2 Clauſe inti- 
M. that every poſterior Teſtament ſhall not be valid, 

6. 6. . 

Thefts, Sec Robbery, 

Titles; Diverſe Remarks upon the Subject of Titles, ib. 1. 
18. If they of themſclves give a Prince Precedency 2- 
bove another Prince who hath not ſo proud Titles, VIII. 
4, 19. F a 

Traytors; If one may make uſe of them, ib 6, 16 

„ oy : How far the Tranſactions of a Crime are va- 

id, 1b. 31. 

Trani ſugee⸗ ; If the Deſertion of Transfugees, true ot 
feign'd, is innocent, ib. 11.5. If one may receive and 
make uſe of them, ibid. 


Treaty; The Maxims of Prudence which one 'onght to 


follow in making a Treaty, III. 6. 9. If there is ay 
need of making a Treaty about thoſe things to whic 

a Man is already obligd by Natural Law, II. 2, 11. 

VIII. 9. 2. Treaties ought to be more inviolably ob- 

ſerv'd by a King than C a Common-wealth, IV. 2. 

17. If a Treaty of Alliance is renew'd tacitly, VIII. 

9.11. Of a Caſe where one 1enews many Treaties 
different in certain things, ib, f. 8. If publick Trea- 

nes 


no 
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ties made without the Order of the Sovercign are valid, 
ib. . 12, EX. 

Treaſure; To whom a Treaſure which is found, ought to 
belong, IV. 6. 13, What publick Treaſure is, and who 
may diſpoſe of it, VIII. | 

Troops ; If one ought to give Paſſage to ſtrange Troops, 
III. 3, 5. One ought to give 12 to ſtrange 
Troops which ate enrolled beyond fingle Pay, VIII. 
6, 16. 

Truce ; What it is, and how many ſorts there are of it, 
ibid. J. 3. If there is any tacit Truce, ib. . 7, It leaves 
the Subje&t of the War, and the Pretenſions of the Par- 
ties ſubſiſting, ibid. . 5, What is permitted or not per- 
mitted, during a Truce, ibid. ſ. 9. Of the Duration of 
a Truce, ib ſ. 8. Of its Infraftion, ib. ſ. 11. If the 
Enemy may retain Priſoners, thoſe who by Accident are 
found in their Territories after the Time of the Truce 

is expired, 1b. f 10 f | 

Futors ; The Uſe of Tutors, and the different ſorts of them, 
IV. 4, 15. They have Power to uſe moderate CorreCti- 

on upon their Pupils, VIII. 3, 10. ; 

Brant; If one may take up Arms to deliver Subjects from 
the Yoke of a ſtrange Prince who is become a Tyrant, 

| ib, 6. 14. . | 

Tyranny ; What it is, VII. 5, fr. 


V. 


Vanguiſh ; 17 what one knows which vanquiſhes in a Com- 
bat, VIII. 5,8. | 
A Valet Pak require that it may be permitted him frau- 
| dulently to diſſipate his Maſter's Goods, V, 10. 3. 
Vengeance; The Content which a Man finds in it is an 
imaginary good, VIII. 3, 19, How fottiſh and ri- 
dicdlous that is which propoſes to it ſelf the Death 
of an Offendor, ib. . 23. Particular Vengeances are 
rmitted in certain States, and why —_ are, ibid. 
. 11. Why the Law of Moſen gave a Revenger of 
Blood Permiſſion of killing out of the Bounds of 
the Aſylum him who had fled thither for Refuge, III. 


„ | f | 
Ys What it is, I. 4, 6. The Profit of it, II. 3, 10. 
The Practice of it is more eaſy than the abandoning 
of it to Vice, ib. . 21. The Exerciſe of moſt Yertnes 
has wuch Liberty and Extent, I. 2, 10 No Vertue 
counſels any thing which engages to a Crime, VIII. 


, 
Vie; What it is, I. 4, 6, Ir is equally diſhoneſt and 
pernicions, II 3, 10. It is more fatiguing than Vir- 
tue, ibid. [. 21. There are National Vices, I. 4, 85 VIII. 
3, 21, Whence the Horror which we have for ſome 
Vices from our Infancy proceeds, jb. 2. 6. What is the 
beſt way of noting up Vices, VIII. 3, 14. What Vices 
one ought to leave unpuniſh'd, ibid. 25. If the particu- 


lar Vices of a Petſon authorize us to break our word with 


im, III. 6, 9. x | 
12 - What a 2 is, and what Conditions are neceſſary to 
render it Valid, ibid. [. 15. IV. 28. Abſurd and im- 
ertinent Vows don't oblige, ibid. 2, 10. How one 15 
diſpens'd with, and diſcharg'd of his Vows, by a Su- 
erior, ibid. ſ. 24. Fathers may aunul their Children's 
Fer —— they ar under Power, VI. 2, 1. 
tion; What it is, I. 4, 1. 5 
Uh of a thing, In Chet b conſiſts according to the Law- 
pers, IV. 8. 8. Uſe is the Maſter of Languages, ibid. 


1% 6. | 
ry is Blameable, I. 7. 10. 

Nee; How, and how far, an Uſurper's Orders oblige 
Subjects, during the Life of their legitimate Sovereign, 
VII. 8, 10. How his Empire may become Legitimate 
ib. J. 4- ib. ib. 8, 9. How far his Actions, Contracts, an 
other Engagements are valid, after he hath been chaſed 

away, VIII. 12. 3. | 


Utility ;, There are two ſorts of it, II. 3, 10. Particular 
Utility is not the Foundation of Natural Law, ibid. ſ. 
10, Oc, 

W, 


Hager; How it is permitted, V. 9, 4. 

War; What it is, I, 10, 8. How many ſorts there are, 
ibid, and VIII. 6, 1. War Offenſive and Defenſive, what 
it is, ib, [ 3. Solemn and not Solemn, ib {. 9 What 
End they ought to propoſe to ' themſelves in makin 
War, ib, ſ. 2, Juſt Cauſes of undertaking it, 1 
ſ. 3. The Juſtice of the Cauſes of War ought to be 
clear and manifeſt, ib. ſ. 4, How far Ads of Hoſti- 
lity can be carried, jb. 6, . How far the Cuſtom 
eſtabliſhed among Nations have carried the Licence of 
War, ib. f. 15, Whenit is that a Piince may under- 
take a War, VII. 9, 13. Whether a dubjedt can with- 
out Crime bear Arms for his Prince in an unjuſt War, 
VIII. , 8. In a Civil Society no particular Perſon 
has a Right to make War of his own Head, ib 6, 8. 
How it is, that in a Treaty, theſe words (To make 

War) are to be underſtood, iy. 12, 15. Whether the 
Preſcription ought to run during War, ibid. ſ. 5. The 
_— ſorts of Alliances which have Relation to War, 

- 9, 3. | 

Mater; If one may appropriate Water to himſelf, IV. 
5, 2. The Right of drawing it out of a Neighbour's 
Well, 16. 8, 12. Services of Running-waters, ib, f. 11. 
If one ought to let every one draw, III. 3, 3, 4. 


* 


Widows Marrying before the time were noted with In- 


famy = the Roman Law, VIII. 4, 6. 
Mil, What the Will is, I. 1, 2. Its different Actions, 
ib, 4, 1. If a ſimple Declaration of our Will, in the 
favour of another, impoſes an Obligation upon us, 
III. 5, 5, When a Man may revoke his Wills, I. 6, 6. 
How many diſtin Wills are united, VII. 2, 5, In 
what ſcnſe Men ſay the Will is as Criminal as the 

Aion, VIII. z, 18. 

Free-Will ; Sec Liberty. 

Will or Teſtament ; See Teſtament. | 

Witneſs ; The Uſe of Witneſſes, III 6, 16. Their Du-— 
ties, V. 13, 9. What Witneſſes are receivable or re- 
fuſable, ib, Whence it comes that there muſt be Two 
at leaſt, ibid. The Oath which they take, IV. 2, 20, 
They ought to tell what they know even without an 
Oath, when they arc required by the Magiſtrate, jb. 
I, 20. 

1 How they ought to be regarded in the World, 

. 4. 5. 

Momen , The Brightneſs of their Husband's Honour re- 
flets upon them, ib. ſ. 12. Thoſe that ſell their Fa- 
vours fin doubly, V. , 5. If it is againſt Natural Law, 

That one Woman ſhould have many Husbands, or that 
Women ſhould be common, VI. 1, 15, If one ought 
to permit Strangers to marry Wives in his Country, ITT 
3, 13 If one can ſwear that a Woman is not with 
Child, IV. 2, 2, 

Young Nomen; Thoſe that let themſelves be debauch'd 
cannot complain that their Gallants do em an Injury 
properly ſo call'd, III. ), 8. How one ought to in- 
demnify a Young-woman he has abuſed, ibid, f. 10. 
A Young-woman cannot demand when ſhe marries, 
that ſhe may grant any Favours to any other than her 
Husband, 2 10, 3. She who is married againſt her 
Will is neverthelefs oblig'd to be True to her Huſ.- 
band, I, 6, 11. 

Worſhip ; God himſelf allows one in a preſſing Neceſſity 
to ſuſpend the Actions of his VVorſpip, VIII. 3, 18. 

Writings ; They are the moſt ſure Signs of Conſent, III. 
6, 16. What is the Force of Obligations by Writings, 
V. 2, 6 | 

Writing-Mafters ;, They ought not to debaſe themſelves in 
writing Scandal, V. 1, 5. 


FINIS. 


— 


—̃ä äñ—ñ—4 — — 2 — — — — — — ſ— — 


— - 


